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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63d hare  been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as  follows: 

1 and 2 Martin, } ............... as 1 N. C. 

1 Haywood ............................ " 2 " 

2 " ............................ " 3 " 

1 and 2 Car. Law Re- ,, 4 " 

posiforg & N C. Term ] :" 
1 Murphey ............................ " 5 " 
2 " ............................ 4 '  6 ' 6  

3 " ............................ " 7 ' I  

1 Hawks ................................ " 8 " 

2 " ................................ ' 6  Q 4' 

3 " ................................ 6 6  10 " 

4 " ................................ " 11 " 

1 Derereux Law .................... ' I  12 " 

2 " " .................... " 13  " 

3 " " .................... " 14 " 

4 " " .................... " 16 " 

1 I, Eq. .................... " 16 " 

2 " ' I  .................... " 17 " 

1 Dev. & Bat. Law ................ " 18  " 

2 " ' I  ................ " 19 
3 & 4 "  ( (  ................ i6 20 
1 Dev. 8: Bat. Eq ................... " 21 " 
2 " " .................. " 22 " 

1 Iredell Law ..................... " 23 " 

2 " " ........................ ' I  24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

9 Iredell Law .................... ..as 31 N. C. 
10 " " ...................... " 32 " 

11 " " ...................... " 33 " 

12 " " ...................... ' I  34 " 

13 " ' I  ...................... " 35 " 

1 " Eq. ...................... ' I  36 
2 " I' ...................... 37 " 

3 " " ...................... " 38 " 

4 " " ...................... ' I  39 " 

5 " " ...................... '< 40 " 

6 " " ...................... " 41 " 

Busbee Law ........................ " 44 
" Eq. ...................... . "  45 " 

1 Jones Law ........................ " 46 
2 ' 6  ,' ........................ " 47 " 
3 " " ........................ " 48 " 
4 " ' 6  ........................ " 49 " 
5 " " ........................ " 50 " 
6 '&  U ........................ " 51 " 
7 " " ........................ " 52 " 
8 6 ' 6  ........................ " 53 " 

1 " Eq. ........................ " 54 " 
2 " " ........................ " 55 " 
3 6 '  ' 6  ........................ " 56 " 

4 " " ........................ " 57 " 

5 ' 6  " ........................ " 58 " 

6 6 '  '6 ........................ " 59 " 

1 and 2 Winston .................... " 60 " 
Phillips Law ...................... .. " 61 " 

' Eq. ........................ " 62 " 

In  quoting from the reprdnted Reports. counsel will cite always the 
marginal (5 .  e., the original) paging, except 1 N. C. and 20 N. C., which have 
been repaged throughout without marginal paging. 



JUSTICES 
OP THE 

SUPREME COURT OF NORTH CAROLINA 

FALL TERM, 1929 
SPRING TERM, 1930 

CHIEF JUSTICE : 

W. P. STL4CY 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 

ATTORNEY-GENERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTORNEYS-GENERAL : 

FRANK NASH, 
WALTER D. SILER. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF T H E  SUPREME COURT: 

EDWARD C. SEAWELL. 

MARSHAL AND LIBRARIAN : 

MARSHALL DELANCEY HAYWOOD. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Kame District Address 
WALTER L. SMALL ............................First.. E b e t h  City. 
M. V. BUNHILL .................................... Second ......................... Rocky Mount. 
G .  E. MIDYETTE .............................................. Third  ........................ Jackson. 
F. A. DANIELS ............................ .... ........... Fourth  ........................... Golclsboro. 

............................... ROMULUS A. NUNN ....................................... Fifth New Bern. 
.......................... H E S R ~  A. GRADY ...................................... Sixth ..... Clinton. 

........................ W. C. HARRIS ................... .. ................. Seventh Raleigh. 
E. H. CRANMER .............................................. E i g h t  ............................. Sout111)ort. 
N. A. SINCLAIR ............................................. Ninth ............................... Fayetteville. 
IT. A. DEVIS .......................................... Tenth .............................. Oxford. 

SPECIAL JUDGES 
CLAYTON MOORE ............................ .... ...................................................... Wlliamston.  

............................................................ THOMAS L. JOHXSOS ........... .. Lumbcrton. 
........................................................................................ G. V. COWPER Eiinston. 

WESTERN DIVISION 

JOHS H. CLEMENT .............................. l l e v e n t h  ......................... Winston-Salem. 
THOMAS J. SHAW .................................... l f t h  . . . . . . . . . . . . . . . . . . . .  Greensboro. 
A. hI. STACK ............................................. Thirteenth ..................... Monroe. 

................... W. F. HARDING ............................................ Fourteenth Cllarlotte. 
....................... JOFI Y hl. OGLESBT ..................................... Fifteenth C011cord. 
...................... J. I,. WEBR .................................................. Sisteenth Shelby. 

................. T. R. J?IXLEY .................................................. Seventeenth TVilltesbon>. 
MICHAEL SCHENCK ................................... Eighteenth ...................... Hendersonville. 
P. A. MCELROY ............................................. Nineteenth ...................... Marshall. 
WALTER E.  MOORE ......................................... T ~ ~ e n t i e t h  .......... .. ........ Sylva. 

SPECIAL JUDGES 
H. HOYLE SISK ................. .. ............................................................. Lexington. 
CAMERON F. MACRAE ........................................................................ Asheville. 
JOHN H.  HARWOOD ................................................................................. Bryson City. 

EMERGENCY JUDGE 
C. C. LYOY ........................................................................................... Elizabethtown. 



SOLICITORS 

EASTERN DWISION 

Same District A ddre.98 
HERBERT R. LEART ................................. -. 
DONNELL GILLIAM .................................... Second ............................. Tarboro. 
R. H.  PARKER ................................................ T l l i  .......................... Henderson. 
CLAWSON L. WILLIAMS ............................. Fourth  ............................. Sanford. 
D. M. CLARK ................................................ Fif tb  ................................ Greenville. 
JAMES A. POWERS ........................................ Sixth ............................. ...Kinston . 
1,. S. BRASSFIELD ...................................... Seventh ........................... Raleigh. 
WOODUS KELLUM ............... .. ................... Eighth .............................. \TTilmi~lgtou. 
1'. A. MCKEILL ........................................... Ninth ............................ ....Lumberton . 
W. B. UMSTEAD ................................... Tenth .......................... Durham. 

WESTERN DIVISION 

S. POUTER GRAVES ...................................... Eleventh ........................ Alount Biry. 
J. F. SPRUILL .............................................. Twelfth ........................... k i n g t o n .  
F. D. PHILLIPS .......................................... Tli r teenth  ................ Rockingham. 

..................................... JOHN G. CARPENTER Fourteenth ...................... Gastonia. 
................................................ ZER. V. 1 . 0 ~ ~  Fifteenth ....................... Statest'ille. 

I,. SPURGEON SPURLIXG .............................. Sixteenth ........................ Lenoir. 
................... JNO. R. JONES ................... .. ...................... Seventeenth N. Wilkesboro. 

J. W. PLESS, JR ...................................... Eighteenth ...................... Marion. 
ROBT. 11. WELLS ........................................... Kineteenth ................... Asheville. 

...................... GROVER C. DAVIS ............................... Twentieth Tl'aynesville. 



LICENSED ATTORNEYS 
SPRING TERM, 1930. 

Successful applicants for license to practice law a t  examination conducted 
by the Supreme Court a t  the Spring Term, 1930. 

ASHBY, JAMES FOSTER ........................ .. ............................... Mount Airy. 
ATKINSON, JAMES OSCAR, JR ....................... .. ......................... 1 College. 
BANE, HENRY .................................................................................. Durham. 
BICKETT, MRS. FANNIE TARBOROUGH ...................................... Raleigh. 
BLACKSTOCK, HAL WEAVER ................................ ..f!ville. 

.......................................................... BOSTICK, WADE HUNTSMAN Raleigh. 
................................ ...................... BRADLEY, VESTER CLEOPHAS .. Gremsboro. 

............................................................... BRECKEHRIDGE, MILLARD Chapel Hill. 
.................................... BRIGHT, HARRY ORLO ston-Salem. 

BROWN, WADE EDWARD ........................................... Blowing Rock. 
CANADY, WALTER JACK ............................................................... Wilroington. 
CARTER, ERNEST EDGAR ................................................................ Ashwille. 
CHAPPELL, LOUIS VERNON .............................. .. ........................... E l b e t h  City. 
COBB, ROBERT GLENN ........................................................................ Lumber Bridge. 
CROW, EARL PICKETT ................................................................ Wil~nington. 
DOUGLASS, WILLIAM CAMPBELL ............. ... ................................. Kinfiton. 
DOWTIN, ALFRED ANTHONY ............................................................. West Asheville. 
ELMORE, HUBERT LYNWOOD ................ .. ..................................... Rocky Mount. 
FAGGE, JAMES BUCHANAN, J R  ................. .... ........................... Lea1:sville. 
FARMER, ISAAC WEISHER ........................ .....A ton. 
FARRELL, HEKRY DARROCH ................. .. ................................. Rakigh. 
FOLGER, HENRY .................................................................................. hlount Airy. 

........................................................................... FOUST, RALPH LEO H i  Point. 
FREEMAN, JAMES NEWTON .............. .. ..... .. ........................... Rakigh. 
GARRETT, GLENN TERREL ................................................................ Roclringham. 
GARRISS, GARLAND SMITH ................... .. .................................... D nam. 
GATLING, WILLARD ILLINGWORTH ....................... ..... A ham. 
GHOLSON, ALFRED WADDELL, JR ................................................ Henderson. 
GLENN, JOHN FRAZIER, JR .................................................. A s h ~ ~ i l l e .  
GOODWYN, LEE WITTEN ............................................................ Cha rlottc. 
GUTHRIE, MERCER WALL ................................................................ Durham. 

............ ................................. HAMPTON, WILLIAM CHARLES .... Ash?ville. 
HARRIS, HENRY RUSSELL, JR ......................................................... Seaboard. 
HARRARD, HARVEY ......................................................................... Easl: Durham. 

........................................................ HAWKINS, CHARLES JACKSON Ashoville. 
HATES, RAYMOND KYLE ................ .. ........................................... Nor1;h Wilkesboro. 
HEPLEB, WILLIAM LEE, JR ............................................................. Gretfnsboro. 
HOYLE, WALTER ................................................................................ .Lin(801nton. 
HUGHES, LEROY WORTH ............... .. ...................................... Thomasville. 
JOHNSON, CHARLES EDWARD ............... .. .................................. Hertford. 

.... JOHNSON, JAMES EDWIN ......................... .... ..on. 
JONES, VERNIE OKLE ..................................................................... TVee.verville. 
KITCHIN, ALVIN PAUL ....................... .. .................................. Scotland Neck. 
LARKINS, JOHN DAVIS, JR .................................... U i n g t o n .  
LEAKE, HARRY HENDERSON ........................... ... ............................... Kin.:. 
LEVINESS, CHARLES TIIABOR ...................................................... Grel?nsboro. 
LEWIS, JOHN BAKER ................ ....... .......................................... F a r  mville. 
LINN, JAMES BIRNEY ..................................................................... Chapel Hill. 
LWRMON, JAMES SHIELDS ............ .. ...................................... Scolland Neck. 
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LICENSED ATTORNEYS. vii 

LIPSCOMB, RAYMOND ......................................................................... Asheville. 
................................................. LIPSCOMB, THOMAS WALKER, JR Asheville. 

..................................................................... LORD, BALFOUR THORN Asheville. 
................................................................ MCBRYDE, DONALD LACY Linden. 

.......................................................... MCNIEL, THOMAS JEFFERSON Asheville. 
................................................................... MARTIN, LEROY BROWN Raleigh. 

........................................................ MEADS, GLENWOOD CROWDER Weeksville. 
MOOREFIELD, JAMES FRANK ............................................................. Reidsville. 

............................. .............................. MOBETZ, WILLIAM EMORY .... Argura. 
NORRIS, JESSE ALLEN ........................................................................ Durham. 

................................................. O'MAHONEY, WILLIAM BENEDICT Charlotte. 
.................................................................. PAGE, HUGH ALEXANDER Clayton. 
.............................................................. PARKER, FRANCIS OGDEN Goldsboro. 
............................................................ PARSONS, DENNIS DEWEY High Point. 

................... ............................................ PFAFF, WALTER LOUIS .. Asheville. 
..................................................................... POE, THOMAS WATSON Durham. 

POWELL, HENRY THURMAN, JR .......................... ...... ................ Henderson. 
PRI~OTT, WILLIAM SCOTT, JR ............................... ....... .................... Edenton. 
RAINES, JOHN ARCHIE ............................. .... ................................... Raleigh. 
REAP, CHARLES AUGUSTUS ........................................................... Albemarle. 
REVELLE, JOHN CRAIG ..................................................................... Conway. 
RICHARDSON, BYRON PHILLIP ...................................................... Greensboro. 
RIDAUGHT, MAURICE THEDFORD ................ ...... ........................... Wilmington. 
ROCKWELL, HARRY ............................................................................ Greensboro. 
ROLAKD, PARKER ................................ -1 Hill. 
RORER, WILLIAM ASBURY ............................................................. Charlotte. 
ROYAL, RIISS BEADIE ATRICE ......................................................... Salemburg. 
SANDERS, EMERSON THOMPSON .......................................... Durham. 
SCOTT, RALPH JAMES ..................................................................... W a k e  Forest. 
SHARPE, WILLIAM DAVID POPE, JR ................................... . . J i l s o u .  
SHORT, EUGESE HARVEY ................................................................. Rocky Mount. 
SIMMONS, NISS MARGARET ........................................................... Asheville. 
SMITH, LESTER AUDREY ................................................................. Durham. 
SMITH, YOUNG MERRITT .................................................................. Chapel Hill. 
SOWERS, NEIL SHARPE ...................................................................... Statesville. 
SPBATT, MISS DAPHNE IRENE ................................. L a r i o n .  
SPEIGHT, ELIAS CARR .................................. h k y  Mount. 
STANLEY, EDWIN MONROE ............................... -sville. 
STUDDERT, CLAY CARTER ................................ ..on. 
UPCHURCH, TRUBY KENDALL ............ .. ............. .. ........................ Neuse. 
VOLIVA, JAMES FREDERICK ........................................................... Belhaven. 
WALLACE, LAWRENCE HENRY ......................................................... Smithfield. 
WEBB, AMMIE ALDEN ..................................................................... Rockingham. 
WEBB, EDGAR GREEN o u t  Airy. 
WEINSTEIX, ROBERT ........................................................................ Lumberton. 
WELLS, KIRBY HUET ........................................................................ Charlotte. 
WHITAKER, EDWIN BURCH ............................. ...... s. 
WILLARD, CARL GARBER ................................................................. Raleigh. 
WILLIAMS, ALFRED, JR ................................................................. Raleigh. 
WILLIAMS, DAVID D'ARCY SHIVERS ............................................... Asheville. 
WILSON, MAX CLYDE ............................. .. ........................................ Weaverville. 
WINN, CHARLES BAXTER .............. .. ......... .. ................................. Liberty. 
WOODLEY, GEORGE DALLAS .................. .. ......................................... Creswell. 
YOUNG, ZEB VANCE ............................................................................ Raleigh. 
ZIMMERMAN, CHARLES TUCKER ......................................... s t  Asheville. 



CALL OF CALENDAR I N  SUPREME COURT. 

FALL TERM, 1930 

(Showing when records and briefs must be pled) 

The Supreme Court meets in  the  city of Raleigh on the lirst Monday in 
February and the  last  Monday in August of every year. The examination of 
applicants for  license to practice law takes place one week before the first 
Blonday in each term. 

F I R S T  DISTRICT appeals will be called Tuesday, 26 August, 1930. 
Appeals must be docketed by 10 A. 11. Tuesday, 12 August. 
Appellant's brief must be filed by noon of 19 August. 
Appellee's brief must be filed by noon of 23 August. 

SECOND DISTRICT appeals will be called Tuesday, 2 Septcbmber. 
Appeals must be docketed by 10 A. h1. Tuesday, 19 August. 
Appellant's brief must be filed by noon of 26 August. 
Appellee's brief must be filed by noon of 30 August. 

THIRD-FOURTH DISTRICTS will be called Tuesday, 9 Sep~.ember. 
Appeals must be docketed by 10 A. M. Tuesday, 26 August. 
Appellant's brief must be filed by noon of 2 September. 
Appellee's brief must be filed by noon of 6 September. 

F I F T H  DISTRICT appeals will be called Tuesday, 16 September. 
Appeals must be docketed by 10 A. 11. Tuesday, 2 September. 
Appellant's brief must be filed by noon of 9 September. 
Appellee's brief must be filed by noon of 13 September. 

S I X T H  DISTRICT appeals will be called Tuesday, 23 September. 
Appeals must be docketed by 10 A. &I. Tuesday, 9 September. 
Appellant's brief must be filed by noon of 16 September. 
Appellee's brief must be filed by noon of 20 September. 

SEVENTH DISTRICT appeals will be called Tuesday, 30 September. 
Appeals must be docketed by 10 A. 11. Tuesday, 16 September. 
Appellant's brief must be filed by noon of 23 September. 
Appellee's brief must be filed by noon of 27 September. 

EIGH'I'H-SIXTH DISTIlICTS a p ~ a l s  will be called Tuesday, 7 October. 
Appeals must be docketed by 10 A. M. Tnesday, 23 September. 
Appellant's brief must  be filed by noon of 30 September. 
Appellee's brief must be filed by noon of 4 October. 

T E S T H  DISTRICT appeals will be called Tuesday, 14 October. 
Appeals must be docketed'by 10 A. 11. Tuesday, 30 September. 
Appellant's brief must be filed by noon of 7 October. 
Appellee's brief must be filed by noon of 11 October. 

ELEVENTH DISTRICT appeals will be called Tuesday, 21 October. 
Appeals must be docketed by 10 A. 11. Tuesday, 7 October. 
Appellant's brief must be filed by noon of 14 October. 
Appellee's brief must be filed by noon of 18 October. 
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CALL O F  CALEXD-IR IS SUPREME COrRT. 1s 

T W E L F T H  DISTIt ICT a l~pekls  nil1 IE called Tuesday, 28 Octoher. 
Appeals must IE docketed by 10 A. M. Tuesday, 14 October. 
Appellant's brief must be filed by 11oon of 21 October. 
A p ~ l l e e ' s  brief must be filed by noon of 25 October. 

T H I R T E E S T H  DISTRICT al)peals will be called Tuesday, 4 Sort3ml)er. 
Appeals must be docketed by 10 A. 11. Tuesday. 21 October. 
Appellant's brief must be filed by noon of 28 October. 
Appellee's brief must be filed by noon of 1 Norember. 

FOIJRTEESTH 1)ISTItICT appeals will be called 'hestlay, 11 Sovember.  
Appeals must he docketed by 10 A. I f .  Tuesday, 28 October. 
Appellant's brief must Iw filed by lloorl 4 Sovember. 
Appellee's brief must  Ire filed hy noon 8 Novr~nher.  

F I F T E E N T H - S I X T E E S T H  DISTRICTS will be called Tuewlay. l h  Sorember.  
Appeals must be docketed by 10 A. U. Tuesday, 4 So remlx r .  
Appellant's brief must be filed by noon 11 Sorember .  
hy~p?llee's brief must be filed by 11cm11 15 Solember .  

SEVESTEESTH-EIGHTEEST 'H  DISTIt ICTS will Ire callrtl Tue.;tlay, 25 
Xovember. 

Appeals must be docketed by 10 A. M. Tncstlay, 11 Sovpmber 
Appellant's brief must be filed by ~loori 1 8  Sovember. 
Appellee's brief must be filed by noon 22 Sovember. 

N I N E T E E S T H  DISTRICT appeals mill he called Tuesday, 2 December. 
Appeals must be docketed by 10 A. 11. Tuesday, 18  November. 
Appellant's brief must be filed by noon 25 Sovember. 
Appellee's brief must be filed by noon 29 Sorember.  

T W E N T I E T H  DISTRICT appeals will be called Tuesday, 9 December. 
Appeals must be docketed by 10 A. M. Tuesday, 25 Sovember. 
Appellant's brief must be filed by nnon of 2 December. 
Appellee's brief must  be filed by noon of 6 December. 



SUPERIOR COURTS, FALL TERM, 1930 

T h e  parenthesis numerals following the date of a tern1 indicate the number 
of weeks during w h i c h  the term may be held. 

In rmny instances the statutes appareutly create c o n f l i c t s  i n  the terms o f  

court. 
THIS CALESDAR I S  USOFFICIAL 

EASTERN DIVISION 

F I R S T  J U D I C I A L  DISTRICT 

F a l l  T e r m ,  1 9 3 M u d g e  Harris.  
Beaufort-July 2 1 t ;  Sept.  2 9 t  ( 2 ) ;  Nov. 

1 7 ;  Dec. 157.  
Gates-July 2 8 ;  Dec. 8. 
Currltuck-Sept. 1. 
Chowan-Sept. 8 ;  Dec. 1. 
Pasquotank-Sept, 1 5 t ;  Oct. 6 t  (A) 

( 2 ) ;  Nov. 3  ( 2 ) .  
Camden-Sept. 22. 
Hyde-Oct. 1 3 .  
Dare-Oct. 20. 
Perquimans-Oct. 27. 
Tyrrell-Nov. 24. 

SECOND J U D I C I A L  DISTRICT 

F a l l  Term,  1 9 3 0 J u d g e  Cranmer.  
Washington-July 7 ;  Oct. 2 0 t .  
Xash-Aug. 1 8 ' ;  Oct. 6 7 ;  Nov. 24';  

Drc. It .  - .. - 

~ i l s d n - ~ e p t .  1 ;  Sept. 2 9 t ;  ~ c t .  277 
( 2 ) ;  Dec. 1 5 .  

Edgecornbe-Se~t.  8 :  OCt. 1 3 t ;  NOV. 
l o t  (2) .  

Martin-Sept. 1 5  ( 2 ) ;  Nov. l i t  ( A )  
( 2 ) ;  Dec. 8. 

T H I R D  J U D I C I A L  DISTRICT 

F a l l  Term,  1 9 3 0 J u d g e  Sinclair. 
Hertford-July 28'; Oct. 13.; Oct. 2 0 7 ;  

Nov. 2 4 t  ( A ) .  
~ o r t h a m p i o n - A u g .  4 ;  Sept. I t  ( A ) ;  

Oct. 27  ( 2 ) .  
Halifax-Aug. 11 ( 2 ) ;  Sept. 2 9 t  ( A )  

( 2 ) :  Oct. 20' ( A ) :  Nov. 24' ( 2 ) .  . . .  
Bertie-Aug. 3 5 ;  Sept. X t ;  Nov. 1 0  ( 2 ) .  
Warren-Sept. 1 6  ( 2 ) .  
Vance-Sept. 29.; Oct. 6 t .  

F O U R T H  JUDICIAL DISTRICT 

F a l l  Term,  1 9 3 0 J u d g e  Devin. 
Lee--July 1 4  ( 2 ) ;  Sept. 1 5 t ;  Oct. 2 7 ;  

Oct. 3 t .  
Chatham-July 2 8 t  ( 2 ) ;  Oct. 20. 
Johnston-Aug. 11.; Sept. 227 ( 2 ) ;  Dec. 

8  ( 2 ) .  
~ a y n e - A u g .  1 8 ;  Aug. 2 5 t ;  Oct. E t  

( 2 ) ;  Nov. 24 ( 2 ) .  
Harnett-Sept. 1 ;  SeDt 2 9 t  ( A )  ( 2 ) ;  

Nov. 1 0 7  (2) .  

F I F T H  JUDICIAL DISTRICT 

F a l l  Term,  1 9 3 0 J u d g e  Small .  
Pitt-Aug. 1 s t ;  Aug. 2 5 ;  Sept.  S t ;  

Sept. 2 2 t ;  Oct. 2 0 t ;  Oct. 2 7 ;  Nov. 1 7 t ( A ) .  

Craven-Sept. 1.; Sept. 2 9 t  ( 2 ) ;  xov. 
l i t  ( 2 ) .  

Jones-Sept. 15 .  
Carteret-Oct. 1 3 :  Doc. I t .  

S I X T H  JUDICIAL DISTRICT 

F a l l  Term,  1 9 3 0 J u d g t  Barnhill. 
Duplin-July 7'; Aug'. 257 ( 2 ) ;  Sept.  

29'; Dec. I ;  Dec. Xt. 
Onslow-July 1 4 t ;  Oct. 6 ;  Oct. Z i t ;  

KOV. l i t  ( 2 ) .  
Sampson-ilug. 4  ( 2 1 ;  Sept.  8 t  ( 2 ) ;  

Oct. 20';  Dec. I t  ( A ) .  
Lenoir-Aug. 18.; Oct 1 3 ;  Nov. 3 t  ( 2 ) ;  

Dec. a *  (A) .  

S E V E N T H  JUDICIAL DISTRICT 

F a l l  Term. 1 9 3 0 J u d g e  l l d y e t t e .  
Wake-July 7'; Sept.  8 ' ;  Sept. 1 5  ( 2 ) ;  

Sept.  2 9 t ;  Oct. 6' ;  Oct. 2 0 t  ( 2 ) ;  Kov. 
3'; Nov. 2 4 t  ( 2 ) ;  Dec. 8' ( 2 ) .  

Franklin-Aug. 2 5 t  ( 2 ) ;  Oct. 13';  h'ov. 
lo t  ( 2 ) .  

E I G H T H  JUDICIAIL DISTRICT 

F a l l  Term. 1 9 3 0 J u d g e  Daniels. 
New Hanover-July 21'; Sept.  8 ' ;  Sept. 

1 5 t ;  Oct. 1 3 t  ( 2 ) ;  Nov. 10';  Dec. It ( 2 ) .  
Columbus-Aug. 1 8  (:') ; Nov. 1 7 t  ( 2 ) .  
Brunswick-Sept. I t ;  Sept. 29. 
Pender-Sept. 2 2 ;  Oct. 2 7 t  ( 2 ) .  

N I S T H  JUDICIAL DISTRICT 

F a l l  Term,  1 9 3 0 J u d g e  Nunn. 
Robeson-July 7' ;  J u l y  1 4 ;  Sept. I t  ( 2 ) ;  

Sept.  2 9  ( 2 ) ;  Nov. 3';  Dec. I t  ( 2 ) .  
Bladen-Aug. 4 t ;  Oct 13.. 
Hoke-Aug. 1 8 ;  Nov. 10 .  
Cumberland-Aug. 2 5 " ;  Sept. 1 5 t  ( 2 ) ;  

Oct. 2 0 t  1 2 ) ;  Nov. 1 7 '  

T E S T H  J U D I C I A I ,  DISTRICT 

F a l l  Term,  1 9 3 0 J u d g e  Grady. 
Durham-July 1 4 ' ;  Sept. 8 t  ( A ) ;  Sept. 

1 5 t  ( 2 ) ;  Oct. 6'; Oct. :!it ( 2 ) ;  Dec. 1'. 
Granvllle-July 2 1 ;  Oct. 2 0 t ;  Nov. 1 0  

( 2 ) .  .-. 
Person-Aug. 4 ;  Oct. 13. 
Alamance-Aug. 11 ' ;  L:ept. I t  ( 2 ) ;  Nov. 

24.. 
Orange-Aug. 1 8 ;  Aug. 2 5 ;  Sept. 2 9 t  

Dec. 8. 



.LL TERM, 1930 COURT CALENDAR. 

WESTERN DIVISION e of a term indicate the number 

ELEVESTH JUDICIAL DISTRICT Cabarrus-Aug. 11 ( 3 ) ;  Oct. 1 3  ( 2 ) .  
Rowan-Sept. 8  ( 2 ) ;  Oct. 6 1 ;  Sov.  

1 7  ( 2 ) .  

create conflicts in the terms of 
Fall Term, 1930--Judge Finley. 

Ashe-July 7 t  ( 2 ) ;  Oct. 13'. 
Forsyth-July 21* ( 2 ) ;  Sept. 8 t  ( 2 ) ;  

S e ~ t .  29 ( 2 ) :  Nov. 3' ( 2 ) :  Sov.  1 7 t  (A)  
SIXTEENTH JUDICIAL DISTRICT 

Fall Term, 1930Judge  Shnn. ION ( 2 j ;  Dec. I* ( A ) ;  ~ e c . ' 8 * .  
Rockingham-Aug. 4* ( 2 ) ;  Sov.  l i t  Catawba-June 30 ( 2 ) ;  Sept. I t  ( 2 ) ;  

Nov. 10';  Dec. I t  (A) .  
Lincoln-July 1 4 ;  Oct. 1 3 ;  Oct. 201. 

( 2 ) .  
Caswell-Aua. 1 8 :  Oct. 1 3 9  ( A ) :  Dec. 1. ~ven-Sept. I * ;  Sept. 2 9 1  ( 2 ) ;  Xov. 

( 2 ) .  
les-Sept. 15. 

Surry-Xug.26 ( 2 ) ;  OCt. 20 ( 2 ) .  
Alleghany-Sept. 22. 

Cleveland-Julv 2 1  ( 2 ) :  Oct. 2 i  ( 2 )  
Burke-Aug. 4- ( 2 ) ;  Sept. 2 2 t  ( 3 ) ;  Dec. 

8' ( 2 ) .  
Caldwell-Aug. 1 8  ( 2 ) ;  Nov. 24 ( 2 ) .  

TWELFTH JUDICIAL DISTRICT 
SEVENTEENTH JUDICIAL DISTRICT Fall Term, 1930Judge  Schenck. 

Stokes-June 3 0 * ;  J u ly  7 1 ;  Oct. 13.; 
o c t .  201. 

SIXTH JUDICIAL DISTRICT Fall Term, 1 9 3 W u d g e  Stack. 
Avery-June 3 0 t  ( 3 ) ;  Oct. 1 3  ( 2 ) .  
hlitchell-July 21;; Oct. 27 ( 2 ) .  
Wiikes-Aug. 4  ( 2 ) ;  Sept. 2 9 t  ( 2 )  
Padkin-bug. 18';  Dec. 8 t  ( 2 ) .  
Davle-dug. 2 5 ;  Dec. I t .  
Watauga-Sept. 1 ( 2 ) .  ' 

Guilford-July i *  ( A ) ;  Ju ly  28.; Aug. 
4 t  ( 2 ) ;  Aug. 25t  ( 2 ) ;  Sept. 1 5 *  ( 2 ) ;  Sept. 
29.1 ( 2 ) ;  Oct. 20* ( A ) ;  Oct. 277 ( 2 ) ;  Nov. 
l o * ;  No\,. l 7 f  (A)  ( 2 ) ;  Dec. l t  ( 2 ) ;  Dec. 
I S *  

- , .  
3low-July 1 4 t ;  Oct. 6 ;  Oct. z i t ;  
l ' i t  ( 2 ) .  
wson-Aug. 4 ( 2 ) ;  Sept. 8 1  ( 2 ) ;  
20"; Dec. I t  (A) .  
oir-Aug. 18.; o c t .  1 3 ;  Nov. 3 1  ( 2 ) ;  
8' (A) .  

-- . 
Davidson-July 1 4 t  ( 2 ) ;  Aug. 18';  Sept. 

S t ;  Nov. 1 7  ( 2 ) .  

EIGHTEESTH JUDICIAL DISTRICT 
THIRTEESTH JUDICIAL DISTRICT 

Fall Term, 1930Judge  McElroy. 
Stanly-July 7 ;  Oct. 6 t ;  Sov .  17.  
Richmond-July 1 4 t ;  Ju ly  2 1 * ;  Sept. 

I t ;  Sept. 29'; Nov. 37. 
Union-Julv 28*:  Aua. 1st ( 2 ) :  Oct. 

Fall Term, 1930Judge  Harding. 
McDowell-July S t  ( 3 )  ; Sept 8 ( 2 ) .  
Transylvania-July 28 ( 2 ) ;  Dec. 1 ( 2 ) .  
Yancey-Aug. l l t  ( 2 ) ;  Oct. 20 ( 2 ) .  
Eutherford-Aug. 251 1 2 ) ;  Nov. 3  ( 2 ) .  
Polk-Sept. 2 2  ( 2 ) .  
Henderson-Oct. 6 ( 2 )  ; Nov. l i t  ( 2 ) .  

:VENTH JUDICIAL DISTRICT 

=-July 7*;  Sept. 8'; sept .  1 5  ( 2 ) .  
2 9 t ;  Oct. 6 % ;  Oct. 2 0 1  ( 2 ) ;  NO": 
Ov. 2 4 1  ( 2 ) ;  Dec. 8. ( 2 ) .  
1klin-Aug. 2 5 1  ( 2 ) ;  act. 13';  NOV. 
!J. 

1 3 ;  Oct. 20:. 
Moore-dug. 11 ' ;  Sept. 1 5 1 ;  Sept. 2 2 t  

( A ) ;  Uec. h i .  
dnson-Sept. 8 t ;  Sept,  22'; Nov. lot. 
Scotland-Oct. Z i t ;  Sov.  24 ( 2 ) .  

NINETEENTH JUDICIAL DISTRICT 

Fall Term. 1930Judae  Oglesby. IGHTH JUDICIAL DISTRICT 

e m ,  1930 J u d g e  Daniels. 
( 1 )  Buncombe-June 3 0 ;  Ju ly  i t  ( 2 ) ;  

Ju ly  2 8 ;  Aug. 4 t  ( 2 ) ;  Aug. 1 8 ;  Sept. It 
( 2 )  ; Sept. 1 6 ;  Sept. 2 9 t  ( 2 ) ;  Oct. 2 0 ;  Nov. 
3 t  ( 2 ) ;  Nov. 1 7 ;  Dec. I t  ( 2 ) ;  Dec. 15. 

Madison-dug. 2 5 ;  Sept. 2 2 ;  Oct. 2 7 ;  

FOURTEENTH JUDICIAL DISTRICT 

Pall Term, 1930Judge  Moore. 
Mecklenburg-July i *  ( 2 )  ; Aug. 2 5 * ;  

Sept. I t  ( 2 ) ;  Sept. 29';  Oct. 6T ( 2 ) ;  
Oct.  Z i t  ( 2 ) :  xov. 10':  Nov. l 7 t  ( 2 ) .  

Nov. 24. 

TWESTIETH JUDICIAL DISTRICT ~as to ' n - iLg .  I I ~ ;  Aug. 18 ' ;  sept.  1 5 7  
( 2 ) ;  Oct. 20'; Dec. l t  ( 2 ) .  INTH JUDICIAL DISTRICT 

e m ,  1930Judae  Kunn. 

Fall Term, 193O-Judge Webb. 
Hay\%ood-July 7  ( 2 ) ;  Sept. 1 5 t  ( 2 ) ;  

FIFTEESTH JUDICIAL DISTRICT 

Fall Term, 1930Judge  Clement. 
Montgomerq-July 7 ;  Sept. 2 2 1 ;  Sept. 

2 9 ,  Oct 2 7 t .  
Randolph-July 1 4 7  ( 2 ) ;  Sept. 1"; Dec. 

- 
0n-July 7.' J u ly  1 4 ;  Sept. I t  ( 2 ) ;  
9 ( 2 ) ;  Nov. '3*; Dec. l t  ( 2 ) .  
en-Aug. 4 t ;  o c t .  138.  
-Aug. 1 8 ;  Nov. 10. 
~erland-Aug. 2 5 * ;  Sept. 1 5 7  ( 2 ) ;  
) f  ( 2 ) ;  Nov. 17'. 

24 ( A ) .  
Graham-Sept. 1 ( 2 ) .  
clay-Sept. 2 2  ( A ) ;  Sept. 29. 
Jackson-Oct. 6  ( 2 ) .  

1 ( 2 ) .  
Iredell-July 28 ( 2 ) ;  Nov. 3  ( 2 )  

$NTH JUDICIAL DISTRICT 

!rm, 1 9 3 W u d g e  Grady. *For  criminal cases only. 
?Fo r  civil cases only. 
?Fo r  iail  and  civil cases. 

am-July 14';  Sept. S t  ( A ) .  Sept. 
3 Oct. 6 . ;  Oct. 2 7 t  ( 2 ) ;  D& I*.  
"'ille--July 2 1 ;  Oct. 2 0 t ;  NOV. 1 0  iA)  ~ & a l  Jurlge to be assigned. 

( 1 )  Special civil t e rm  three  weeks each month  except May and December 

n-Aug. 4 ;  Oct. 13. 
mce-Aug. 11'; Sept. I t  ( 2 ) ;  Nov. 

re-Aug. 1 8 ;  Aug. 2 5 ;  Sept. 297 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eas tem District-ISAAC 11. MEEIIISS, J u d g e ,  Elizabeth City. 
N i d d l e  UistriCt--J011~~0~ J. HAYES, J u d g e ,  Greensboro. 
TVestei-92 District-EDWIS TATES WEBB, J u d g e ,  Shelby. 

EASTERN DISTRICT 

Terms-District courts a r e  held a t  the time and place a s  follows: 
Durham, first Monday in March and September. 8. A. ASHE, Clerk. 
Raleigh, criminal term, second Monday after the fourth Monday in 

April and October; civil term. second Monday in March and Bep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, third Monday in ,\Iarch ant1 September. ELSIE McM. 
CAMERON, Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. J. P. THOMP- 
sox, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and October. J. B. RESPESS, 
Deputy Clerk, Washington. 

New Bern, second Monday in ,4pril and October. GEORGE GREEN. 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. L. PARKER, Deputy 
Clerk. 

Wilmington, fourth Monday in April and October. PORTER HUFHAM, 
Deputy Clerk, Wilmington. 

OFFICERS 

W. H. FISHER, United States District Attorney, Wilmington. 
WILLIS G. BRIGGS, Assistant United States District Attorney, Raleigh. 
E. C. GEDDIE, United States Marshal, Raleigh. 
S. A. ASHE, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts a re  held a t  the  time and place a s  follows: 
Greensboro, first Monday in June and December. R. L. BLAYLOCK, 

Clerk; MYRTLE COBB, Chief Deputy; DFLLA BUTT, Deputy; CORA 
SHAW, Deputy. 

Rockingham, first Monday in March and September. R. L. BLAY- 
LOCK, Clerk, Greensboro. 

Salisbury. third Monday in April and October. R. L. BLAYLOCP, 
Clerk, Greensboro ; ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. L. BLAY- 
LOCK, Clerk, Greensboro; ELLA SHORE, Deputy. 

Wilkesboro, third Monday in May and November. LINVILLE BUM- 
GARIIER, Deputy Clerk. 

OFFICERS 

E. L. GAVIR, United States District Attorney, Greensboro. 
T. C. CARTER, Assistant United States Attorney, Greensboro. 
A. E. TILLEY, Assistant United States Attorney, Greensboro. 
G. H. MORTON, Assistant United States Attorney. Greensboro. 
J. J. JENKINS, United States Marshal, Greensboro. 
R. L. BLAYLOCK, Clerk United States District Court, Greensboro. 

xii 
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WESTERN DISTRICT 

Tms-Distr ic t  courts are  held a t  the time and place a s  follows: 
Asheville, second Monday in May and November. J. Y. JORDAN, 

Clerk: OSCAR L. MCLURD, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. FAN BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERHOLDT, 
Deputy Cferk. 

Shelby. fourth Monday in September and third Monday in March. 
FAN BARNETT, Deputy Clerk, Charlotte. 

Bryson City, fourth Monday in May and November. J. Y. JORDAX, 
Clerk. 

OFFICERS 

THOMAS J. HARKINS, United States Attorney, Asheville. 
FRAHK C. PATTON, Bssistant United States Attorney, Charlotte (Morganton). 
THOS. A. RIcCOY, Assistant United States Attorney, Asheville. 
BROWNLOW JACKSON, United States Marshal, Asheville. 
J. Y. JORDAN, Clerk United States District Court, Asheville. 
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CASES 

A R G U E D  A N D  DETERMINED 

IN T H E  

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM. 1929 

THOMAS M. HURT r. SAVONA JIASUFACTURISG COJIPANY, 
A CORPORATION, r x x  BRUTON AXD WILL FOX. 

(Filed 27 Sorember, 1920.) 

1. Removal of Causes C b A l l e g a t i o n s  of complaint a r e  controlLing a s  
t o  whether  cause is joint o r  separable. 

Upon a petition for  removal of a cause from the State to the Federal 
Court on the ground of separable controversy the allegations of the com- 
plaint are  controlling upon the question as  to whether the cause is joint 
or separable, and where the facts alleged in the com~~la in t  set forth the 
duty and breach of duty by each of the defendants, and that  such breach 
prosimately caused the injury in suit, the complaint alleges a joint tort 
and the petition will be denied. 

2. Sam-Petition for  removal mus t  allege facts  compelling t h e  conclusion 
that joinder was fraudulent  as matter of Iaw. 

A petition for removal of a cause from the State to  the Federal Court 
on the ground of fraudulent joinder must allege facts which lead uner- 
ringly to, or rightly engender and compel the conclusion that  the joinder 
is fraudulent as  a matter of law, and a mere traverse of the facts alleged 
in the complaint is insuBcient, and such fraudulent joinder cannot be 
established where by the settled lam of the State in  which the action is 
brought, and in which it  arose, both defendants are  jointly liable. 

APPEAL by plaintiff f r o m  Shho, J., a t  October Term, 1929, of MECK- 
LENBURG, f r o m  order  of removal to United S ta tes  Court. Reversed. 
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The complaint sets forth, in substance, the f o l l o ~ ~ i n g  allegations of 
fac t :  That  plaintiff was a loom-fixer i n  vea~e - room of b h ~ o n n  Manu- 
facturing Company. That  V i l l  Fox vns  orerseer and Lum Bruton was 
second hand of said weave-room; that  plaintiff, in his  e m d o g m ~ n t ,  was 
subject to the orders and d i re~t ions  of the said Will Fox and Lum 
Bruton;  that  Will Fox, orerseer, and Lum Bruton, second hand, hat1 
charge of said weave-room and of the rnachinery therein, aud were re- 
sponsible for keeping and operating the same in  a safe and proper condi- 
t ion;  that  i n  said weave-room the pulley on thc overhead shaft was not 
in linc with the loom pulley; that  the connecting belt vould not run  on 
the face of the two pulleys, but would slip over and frequently slip off 
the overhead pulley and become wrapped around the shaft ; that  several 
times before 2 April,  1920, said belt had slipped off while I he machinery 
mas in  operation, and plaintiff called the attention of R i l l  Fox, over- 
seer, and Lum Bruton, second hand, to this condition; that each of them 
saw tho said condition, acknowledged the danger thereof and promised 
to have the pulleys put in line, and eliminate the danger ; that  on the 
Saturday before plaintiff was injured the dangerous col~dition of the 
machinery was called to the attention of Will Fox, overwcr, a t  which 
time the plaintiff suggested that  he be allowed to make the necessary 
changes, and thereupon said Will  Fox, overseer, told the plaintiff to do 
his own work, which did not involve any work on the overhead shafting 
and machinery, and tha t  he, the said Will  Fox, overseer, would see that  
thc position of the overhead pulley was changed so that  it would be in 
line with the loom pulley; that  was on Saturday afternoon, and that thc 
said change was not made and the same condition was allowed to exist 
u p  to the time (Tuesday) the plaintiff v a s  irljured; that  the connecting 
belt was thrown off the pulley with such force as to knock off the belt 
guide, which struck and injured the plaintiff, who was standing nearby, 
the machinery a t  the time being in  operation and making 350 revolutions 
per minute or thereabout; that  a t  the time plaintiff was injured he was 
engaged, or about to engage, i n  fixing a loom, and was under the dircc- 
tions of Will Fox, overseer, and Lum Bruton, second hand. 

There is no dispute about the fact that  the defendant f ikd  its petition 
and bond in  due time, and that  all formalities of law were complied 
with. The  petition of defendaut for removal to the Unitec States Court 
alleges, in substance: That  the plaintiff, for five years prior to his  
injury, had been a loom-fixer in the employment of the dcfendant, peti- 
tioner. A t  the time of his in jury  the plaintiff was attempting to correct a 
belt which ran  from a pulley to a loom. Instead of stopping the ma- 
chinery, the plaintiff took a quill about 7 inches long and klegan working 
with the moving belt. H e  was doing this in his  own may, free from the 
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supervision or instruction of any one, and while thus engaged, received 
the injury. The work in which the plaintiff was engaged at the time of 
his injury was that of plaintiff alone, and it was no part of Bruton's or 
Fox's duties, and no part of their duties to furnish plaintiff a reasonably 
safe place to work. Neither of the individual defendants were present 
at the time of the plaintiff's injury and neither of them were in any way, 
either directly or indirectly, connected with said injury. 

The court below rendered the following judgment: ('Upon hearing the 
petition and the appeal from the clerk, and, upon the argument of this 
motion, the court is of the opinion that this is a proper case for removal, 
and the petition of the defendant, Savona Manufacturing Company, and 
the bond filed therewith, are hereby accepted, and this case is ordered 
removed to the United States District Court for the Western District of 
North Carolina, at  Charlotte, and the order of the clerk is reversed. I t  
is further ordered that this court proceed no further in this action." 
Plaintiff assigned error and appealed to the Supreme Court. 

Stewart, NacRae a7 Bobbitt for plaintiff 
John M.  Robinson for defmdant. 

CLARXSOR, J. The question involved : I s  the nonresident defendant, 
Savona Manufacturing Company, legally entitled under its removal 
petition to have this action transferred to the United States District 
Court for the Western District of Xorth Carolina for trial by reason 
of the allegations of its petition that Lum Bruton and Will Fox, resident 
defendants, were joined as defendants fraudulently and for the purpose 
of depriving petitioner of its alleged right of removal? We think 110t. 

This action is for actionable negligence. All the defendants are 
charged with a duty they owed to plaintiff and for the nonperformance 
of that duty, which was the proximate cause of plaintiff's injury, they 
are sued as joint to~t-feasors. The facts alleged in the complaint of 
plaintiff sets forth the duty and breach in detail. Under the facts in 
this action, as alleged in the complaint, the allegations are controlling, 
upon the question as to whether the cause of action is joint or separable. 

I n  Crisp v. Fibre Co., 193 N .  C., at p. 85, i t  is said: "The facts alleged 
in the petition for removal neither compel nor point unerringly to the 
conclusion that the joinder in the instant case is a fraudulent one and 
made without right. We hold, therefore: (1) That when a motion to 
remove a suit or action from the State court to the District Court of the 
United States for trial is made on the ground of an alleged separable 
controversy, the question of separability is to be determined by the 
manner in which the plaintiff has elected to state his cause of action, 
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nliether separately or jointlv, and, for  this purpose, tlie allegations of 
tlie complaint are controlling. X o r g a n t o n  2'. IIutton, 137 Pr'. C., 736. 
( 2 )  Tha t  \\-\-hen the motion to remove is  made on the ground of an 
alleged fraudulent joinder, tlw petitioner is entitled to  have the State 
Court ciecitle the question on the. face of the record, taking, for  this pur- 
~ O S P .  the allcgations of the petition to be true. T o  warrant  a reinoval in 
such case, 11015 ewr ,  the facts allcgctl in tlie pctition must l3ad unerringly 
to t l ~ c  concluiion, or rightly engender and compel the cc~nclusion, as a 
matter of law, asidc from the deductions of tlie pleader, that  the joinder 
is a fraililule~it one in law and niade without right. Fore v. l ' a i ~ n i n g  
C'o., 173 N. C., 584." b'ii>ai,~ T .  Cyooperagc CO., 189 S. C. ,  52s; Fenner 
1%.  C'cdnr llTorlt.s, 191 AT. C., 20s;  G i c e m  U. SCIICOIL~ Xfg.  Po., 196 N. C., 
' -- J i  1 ; Clritago, ctc., R. C'o. c. _I /r . l l ' l r i~f ,  243 IT. S., 426, 61 I,. Ed., 830, 
37 Sup. Ct., 392; Jolznstorz 1,. L' f i l l f y  Co., 197 N. C., 393; P l a u g h t ~ r  V .  

I.uniber ('o., 197 N.  C., 395. 
Fraudulerit joinder of a residcnt nit11 a nonrtsidcnt defendant, for  the 

1)urposc of defeating the rcmoval of the cause to a Fedcral Court, cannot 
be established, ~rl lcrc,  by tho settled lam of the Sta te  i n  n l ~ i c h  tllc action 
n a s  brought, and in nliic.Il the c n u v  of action arose, bcltll defendants 
were jointly liable to suit. ('liicayo 13. LC. (J. 12. C'o. 1.. ' l l ' i l l a ~ d ,  220 
I,.. S., 413, 31 Sup. Ct. Rep., 460. 

I n  tlic present action the drfcndant traversed the  facts in the com- 
~ ~ l a i n t .  Tlic case of If. 3;. r .  166 S. C . ,  24, u a s  affirliled by the 
Snprernc C'ourt of the rn i te t l  Statw. s e e  230 U. S., 496, 60 Lnn. Ed., 
-102. 1x1 that  case, speakiiig to the subject, the Court saic : "In  no case 
call the right of removal hrx established by a petition to rcnlo\e nhich 
ailiounts simply to n traverse of the facts alleged in the plaintiff's p t i -  
tion, and in  that  way undertaking to t ry  the merits of the caucc of 
action, good upon its face. ( ' h e s ~ p c ~ l i c r  cC. 0. 22. Co. c. Cochrrl[, 232 
r. S.. 116, 58 L. Ed., 344, 34 Sul) .  Ct. Rcp,, 278. I t  is only in cases 
wllercin the facts nllcged in the pctition for removal a r .  sufficient to 
fairly raise the ishue of fraud that  the State court is required to sur- 
render its jurisdiction." 

Ticnet1 in the light of tlie above principles set forth in the authorities 
(sited, the record ill the instant case fail< to disclose a right of reinoval. 

Reversed. 
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\V. J. SHUFORD, RECEIPER OF THE T. & B. CORPORATION, V. 

J. TARBROUGH ET AL. 

(Filed 27 Sovember, 1920.) 

1. Pleadings D b-Action will be  dismissed for  misjoinder of parties and  
causes, b u t  will b e  divided where there  is misjoinder of causes. 

T7poli clcmurrer,  hen it appears from the complaint that there is a mis- 
joinder of both garties and causes of action, the action will be dismissed, 
C. S., 511, but where it  only appears that there is a misjoinder of causes, 
the case will be rrtained mid tlle several causes divided into as  many 
actions as  may be necessary for the proper disl~osition of the case. C. S., 
516. 

2. Pleadings D +Upon overruling of demurrer  and  appeal taken there- 
f rom it is error  fo r  court  to set  t ime for  filing answer. 

IVhere a demurrer to all action upon the ground of misjoirider of gar- 
ties and causes of action has been overruled in the Superior Court and 
the judgment of the Superior Court is  afirmed in the Supreme Court, the 
demurring party has the statutory right to file an answer a t  any time 
within ten days after the Superior Court has received the certificate of 
tlic opinion of tlie Supreme Court, of which statutory right the Superior 
Court cannot deprive him, C. S., 515, awl it is error for the trial court in 
orerrnling the demurrer to require the defendant to file ail answer a t  :I 

fixed time, there bcing 110 fi~icling that the demurrer was frivolous. C. S , 
599. 

APPEAL by defendants f r o m  Xtack,  J., a t  Apr i l  Term,  1929, of 
~IECI~LESBCRG. 

T h e  plaintiff brought sui t  against t h e  defendants as  directors of the  
T. cC: B. Corporat ion t o  recover a large sum of money for the  benefit of 
the creditors and  t h e  stockholders of the  corporation on account of the  
alleged misapplication of i t s  assets. T h e  d ~ f e n d a l i t s  demurred to the 
complaint on  the  ground tha t  i t  shons  a misjoinder of par t ies  and  causes 
of action. T h e  deniurrer  was overruled;  judgment  by  defaul t  was given 
f o r  want  of a n  answer;  and  the cause was then referred t o  a referee who 
was to hcnr the  evidence, ascertain t h e  liability, if any,  of the  defend- 
ants, ant1 to  make his report  to  the court.  T h e  judgment contains th i s  
provision: "If the defendants shall file their  ansn-er to  t h e  complaint i n  
t11c office of the  Superior  Court  of Xecklenburg County on or before 
10 o'clock a.m., 13 Apri l ,  1929, then and i n  t h a t  event t h e  p a r t  of this  
judgment  which is by default f o r  want  of a n  answer shall s tand stricken 
out and  the rcferrc  will henr tllc rase on al l  t h e  pleadings on file and 
w p o r t  his  findings and ~ o n c l u s i o n s  as  rerluired above." The defendants 
excepted and  appealed. 

P r e s t o n  & Ross and  E. B. Cline for receiver. 
T i l l e f t ,  T i l l c f t  & K e n n e d y  for unsecured cveditors. 
Fred K .  Helms, F .  W. Orr,  J a k e  F .  Sezcel l ,  W a d e  H ,  W i l l i a m s ,  John 

I\'ev iff, Fred I I u n f ~ r  a l ~ d  P h a r r  (e. Czirrie for aippel7ants. 
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A l ~ ) a m ,  J. A defendant may demur to the complaint when i t  appears 
upon tlic face thereof tlint . . . there is a defect of perties plaintiff 
or  defendant, or that  scveral causes of action have been improperly 
unitrd. C. S., 311. I f  it appears from the complaint that  there is a 
niisjoinder both of partips and of causss of action and a demurrer is 
interposed, not only will the demurrcr be sustained, but the action will 
be dismissed. Bade u. A-t7g~lo, 193 X. C.. ,576. 13ut if the demurrer 
is sustained for the rcason that  several causes of action ha re  been im- 
properly united, the several causes may be dirided into as many actions 
as may be necessary for their proper determination. C. S., 316; Gatfis 
c .  Icilgo, 123 S. C., 133. 

The defendants demurred to the complaint for an  alleged defect of 
parties plaintiff and defendant, for  an  nllegctl misjoindcr of causes of 
:~ction, and for the alleged insufficiency of the complaint to state a cause 
of action. We need not discuqs each of these pliases in its ielation to the 
allegntions in the conlplaint; the dsmurrer admits the allegation that  in 
ortlvr to pay the creditors i t  is necesqary to  w e  the directors. Thrre  is 
no n~isjoinder of parties, and there bcing no fatal  misjoirder of causes 
of action the tltmnrrci- w;is p r o p c ~ l y  orcrruletl. 7'11tsf Cn. I > .  I'circ P ,  192 
K. C., 717. E w n  if two causes of action are to some esten inconsistent, 
the cornplaint is iiot always on that  account dcmurrable. Worih v. 
Trust Co., 132 N. C., 242. 

The judgment, honercr, is not f r re  from error. I f  a j ~ d g m e n t  over- 
ruling a clcnlurrer is afirmcd on a p p e d  to the Suprenlc ~ 'our t  thc d ~ -  
nlurring party may file an answer at any time within ten clays after the 
lower court receives tlie certificate of the Supreme Court C. S., 315. 
This is a statutory right of which the tr ial  court cannot d e p r i ~ e  hiin. 
There is no finding that  the dernurrrr mas frirolons. C. 13., 599. The 
judgment is affirmed to the extent of orcrruling t l i ~  d-nlurrer; the 
remairidcr of it is  stricken out, and as thus modifieil thc judgment ir 
affirincd. 

Modified and affirmed. 

F. >I YOUNGHI,OOI), ('HAS. P. AIOODY, G. D. MOODY, 11. n. A S R r K Y .  
ASD 'AT. El. MOODY, I'ARTXE~LS. TRADING AS IT. M. 1-01 XGnLOOI, &k 
CO>IPANY, V .  HUGH E. TLLYLOR. 

(Filed 25 Norember, 1099.) 

1. Accord m d  Satisfaction A a-Where there are two accounts a check for 
account in full for amount of one is not satisfaction of the other. 

IYhrre the defendant maintains two accounts with the plriintiff, one for 
dry goods and one for groceries, his check cashed, purporting upon its 
face for account in full, drawn for an amount corresgon~ling with one 
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account then due, cannot be successfully set up as an accord and satis- 
faction for them both, the other account not being clue when the check 
so stated and given and received. 

2. Interest A a-Where judgment is recovered on an account the interest 
runs from the time amount was due. 

Where a judgment has been correctly rendercd as to the amount of an 
account due by the defendant to the plaintiff, but the interest according to 
the judgment appears to have been awarded from the wrong date, upon 
consent of the parties as to the correct amount of the interest, the judg- 
ment will be accordingly modified and affirmed on appeal. 

APPEAL by defendant from Stack, J., a t  September Term, 1920, of 
ROWAN. 

Civil action to recover $183.10, with interest from 30 December, 
1927, alleged balance due on "dry goods" store account. 

F rom a verdict and judgment in  favor of plaintiffs for $183.10, with 
interest from 21 June,  1927, the defendant appeals, assigning errors. 

Armfield, Shmr in  & Barnhardt f0.r plaintiffs. 
George R. U z z d l  for defendqnt. 

STACY, C. J. I t  is in evidence that  on 1 August, 1927, defendant gave 
plaintiffs a check for $379.81, with notation, "For Acct. in full," appear- 
ing thereon, which mas cashed by plaintiffs. Defendant pleads this 
check in  bar of plaintiff's claim, under tho principle of accord and satis- 
faction as announced in  Hardwars Go. v. Farmers Federation, 195 
N. C., 702, 143 S. E., 471, and cases there cited. 

I t  appears, however, that  the check of 1 August, 1927, was for the 
exact amount of defendant's "grocery account," and that  his "dry 
goods account" of $183.10 was not then due. Plaintiffs' right to recover 
for the undisputed "dry goods account" is supported by the decisions in 
Oil Co. v. Xoore,  195 K. C., 305, 141 S. E., 926, Refining Corp. v. 
Sanders, 190 N. C., 203, 129 S. E., 607, and Bogert u. Nanufacturing 
Co., 172 N.  C., 248, 90 S. E., 208. 

Bu t  as the dry  goods account was not due until 30 December, 1927, it  
was error to allow interest from 21 June, 1927. This was an inad- 
vertence, and plaintiffs consent to a modification of the judgment. As 
thus modified, the verdict and judgment will be upheld. 

Modified and Affirmed. 
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R h l .  A. IIUltliE, ~ ~ ~ ~ I I S I ~ T R A T ~ R  O F  T H E  ESTATE OF \TJI. A. E U R K E ,  JR., V. 

('AIZOLISA COACH COMI'AST ano DR. L. B. CAPEHEART.  

(Filed 27 November, 1929.) 

1. Highways B -Parking on highway in violation of C. S., 2621(66) 
must be proximate cause to be actionable. 

Negligence in parking mi automobile on a public highway in ~ io la t ion  
of C. S., 2@21(%)) ,  to bc actional)lc inust be a pro\irnnle c;iusc of the 
injury in suit, a11cl \\liere the plaintib fails to show by his evidence that 
snc l~  violation v a s  a 11ro.xiinate cause of his injury, a judgment as of 
uoilsuit is  prol~erly allowed. 

2. Highways B c-Speed on highway must be proximate cause of injury 
to be actionable. 

Where in nil action to recover daiuages for the killing of plaintiff's 
intestate alleged to hare been il'glige~ltly caustld by the driver of defend- 
ant's bus in escceding the statutory aptwl limit, ('. Q . .  31::. i t  is required 
that  the iiegligciice complainc(1 of must 11;1v~ I~u.11 :I l~rosini:~tt. cause of 
tlie injury, nut1 where the er i r le~~ce discloses that the ac:itl~%nt occurrrd 
when the driver of the car in \vhic11 the plaintiff's intestate \\-us riding as  
n guest attempted to pass a c:u parkml on the highway. :111d that it was 
struck by the bus oil the side of the road properly m d  la ,vfnlly occ:upietl 
by the bus, with conflicting evidence a s  to tlic speed of the biis, and that  
when the bus sto17ped i t  was almost entirely oE tlie h u i l  surface, ancl 
tlint i t  stol~pecl within its length, :lilt1 tlrnt ~1ltt.r the acciient the 11:lrkfxl 
car was about the rear of the 1)ns : ffclrl, the sole prosinxite cause of the 
accitlent was tlic improvitlcnt :~ttenll)t of tlie tlriver of the car iu n-llich 
the intest:rtc was ~.idiug to 1mss tht\ 11:lrke~l car, and ii ,iu~lfiment. >IS of 
nonsuit was l~ruperly entered. 

3. Highways B *In this rase held: contention of plaintiff that defendant 
was on wrong side of road not suplmrted by allegations or evidence. 

TT'llere tlicre is no ;~llegation is1 the complaint iu a n  ac,tion to recover 
d:~niagrs for tlw negligr~lt killiilg of p1;rintiff's intestate that the defend- 
ant's bus mlli~li collitled \\-it11 a n  automobile iu \Tl~ich 1112 intestate W:IS 

ridi~ig as  a passenger was on the wrong side of the road in violatioli of 
statute, the testimoliy of n witi~ess ulion this point is i~is~.fficie~it to deny 
tlcfendant's motion as of ~loiisuit lvhell takcn in its related parts it tends 
to sliow to the contrary. 

CIVIL ACTION, before JIcElroy, J., a t  Scpteniber T w m ,  1929, of 

FORSPTH. 
T h e  plaintiff is tlir  duly appointed : tdmi~iis t rator  of W. A. Burke,  Jr., 

a boy fourteen years  of age, v h o  was killed on  1 6  Ju ly ,  1928, as  the  

result of a collisioii between a bus owned and  operated by  defendant, 

Carol ina Coach Company,  a n d  a n  nutoriiobilc d r i w i i  by Mrs. A. R. 
Pri tcl iard.  Plaintiff 's intestate was a guest i n  said automobile, s i t t ing 

on the  back scat a t  t h e  tinie of the  collision. 
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Plaintiff alleged that the car driven by Mrs. Pri tchard was traveling 
along highway No. 10 toward Winston-Salem, and had reached a point 
between Mebane and Graham, approaching a car owned by the defend- 
ant, L. B. Capeheart, which was also headed west and parked on the 
highm-ay. Plaintiff further alleged that  the defendant, Capeheart, had 
parked his car  in violation of the lam, and that  "said Mrs. A. B. 
~ r i t c h a r d ,  necessarily in  proceeding along the highway, had to attempt 
to pass to the left of defendant's (Dr .  L. B. Capeheart's) automobile; 
that  while sho was attempting to do so, in the exercise of due care, the 
motor bus of the defendant, Carolina Coach Company, being operated a t  
an unlawful and excessive rate of speed, as above set forth, collided with 
the automobi l~  in which plaintiff's intestate was riding; that as a result 
of said collision plaintiff's intestate received injuries, from which he 
died in less than two hours thereafter." Tlle bus mas proceeding from 
Greensboro toward Dur l i a~n ,  and. therefore, in an  opposite direction 
from that  in which the car driren by Mrs. Pri tchard was tiavcling. 

Plaintiff further alleged that  the death of his intestate was proxi- 
mately caused by the negligence of dcfendant, Capeheart, "in unlaw- 
fully parking his automobile in the public highway," and also as a 
result "of negligence of defendant, Carolina Coach Company, in operat- 
ing its motor bus a t  an  unlawful rate of speed and in  failing to keep a 
proper lookout." 

The defendants offered no evidence. 
The  only negligence alleged against the defendant Capeheart was that  

he had unlawfully parked his car  upon the highway. 
A witness'for plaintiff testificd with rcspect to the Capeheart car as 

follows: "When I heard the collision I went to the window and looked 
out, and then hurried u p  there. When I looked out the window I just 
saw there was a wreck, and I hurried u p  there. I saw a car stopped on 
the highway before the wreck. As well as I remember, it  was something 
between an  orange and a yellow car. As well as I remember, the driver 
of that  car  had his left a rm out of thc window, doing something to his 
windshicld. That  car was stationary, about half way on and half way 
off the hard surface of the road. There is room enough there for a car 
to uark off the hard surface road on both sides of the hard surface. I 
didn't pay much attention to tho car that  I had sern parked thcre when 
I got out to the wreck, but it was to  the right, facing my  house, on its 
right, across the hard surface from the bus, about even with the bus, 
slightly back of it, headed to~vard Burlington, or Winston-Salcm. . . 
When I got to the scene of the wreck the bus and the car ( in  which plain 
tiff's intestate was riding) were together on the bus7 right side of the 
road. Only the left-hand back wheel of the bus was on the hard sur- 
face. . . . The road is straight i n  each direction from the point of 
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the collision for about three-quarters of a mile. . . . The dark por- 
tion of the hard surface road there is about sixteen feet wille. . . The 
paved portion of the highway, including the border, is ,ibout eighteen 
feet wide. . . . The right-hand front wheel of the bus was slightly 
off the shoulder, toward tho ditch. The bus had started down the slope. 
. . . I f  the grade had been steep enough it would have turned over if 
it had gone any further down. . . . When I got the-e the bus was 
entirely off the black portion of the highxay and the front wheels were 
entirely off the light concrete border. . . . When I got there the 
cars were hooked up, the left front corner of the bus was about the 
center and nearer to the rear of the Essex. The Essex sllomd that the 
impact mas made just about the center of the Essex car with the front 
corner of the bus on the left-hand side. Everything that I saw was on 
the extreme right side of the highway going toward Meba 1e and as near 
the ditch as a car could be driven. . . . The orange or yellow car 
(Capeheart's car) . . . was about opposite or a 'ittle past the 
center of the bus when I got up there. . . . At least half of it mas 
on the dirt road. . . . The marks of the bus tire were on the hard 
surface, the asphalt, out in the road, for about the length of the bus, 
straight from the back tire. I couldn't say whether the bus ran more 
than its length after the application of the brakes. If there was more 
than one line of marks I didn't see them. . . . The ine I saw mas 
leading from the back wheel of the bus out toward the center of the 
road. I t  did lead more than three feet from the edge of the cement 
toward the center. I t  led to about where the bus wheel ought to have 
been if i t  had been on the hard surface, if it mas traveling along in the 
usual and ordinary way." 

Another witness for plaintiff, who was traveling in the same direction 
with the bus, that is, east toward Durham, testified that t was raining, 
and that she stopped her car to put up the windows in order to keep out 
the rain. While parked for this purpose a bus passed her. She testified : 
"My car was parked about 300 yards from the scene of the collision. I 
have an opinion as to how fast the bus was going when it 3assed me. I n  
my opinion it was going between 45 and 50 miles an hour. I t  was going 
up grade at  that time. After the bus passed me I heard the impact and 
collision, and I started toward tho collision. . . . The road is prac- 
tically straight at  the scene of the vreck. My car was parked in a kind 
of a dip. . . . I couldn't see the collision from where I had parked 
my car because of the incline just in front of my car. I had to go over 
that incline before I could see. . . . From where I had stopped my 
car up to the straight-away there is right much grade. . . . I was 
down in the dip. There is considerable grade going up from where my 
car was parked going east. After you get to the top of the incline the 
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road is straight for something like a mile. I don't know how fast it  
(bus) was going, but I think i t  was going 45 or 50 miles an hour." 
Anotlier witness for plaintiff testified: "The bus hit  the Pri tchard car 
about the back of the front seat, about half way back of the body, and 
the niotor is in front of that. The  bus was tilted on account of being 
driven off the road." Another mitncss for plaintiff testified: "I saw 
some skid marks there in  the road from this bus. I couldn't tell you how 
f a r  back of the bus, exactly, but i t  was at least the bus' length. They 
started about in the center of the road, but didn't stay in the center. I t  
skidded over to the side. . . . I t  led off on the right-hand side going 
toward Mebane. I don't know vhere  the mark ended. I t  ended under 
the bus. . . . There were lines from both wheels to the bus, both 
sets. The  one on the right went off in the d i r t ;  there were two sets of 
lines n-here i t  started. I t  started in the middle of the road, and the 
right-hand ~ i~hee l s  went clear off the asphalt. I saw one line for the left 
wheels and one for the right. The  one for the right wheels started in the 
center and went clear off the asphalt. The  left one started in the center 
and followed this wheel." 

,it  the conclusion of plaintiff's evidence the judge of the county court 
nonsuited the case as to both defendants. An appeal was taken to t h ~  
Superior Court upon assignments of error, and the judge of the Superior 
Court overruled the assignments of error and entered judgment of non- 
suit, from which judgment the plaintiff appealed. 

John D. Sluwter amd Parrish & Deal for p l a i n t i f .  
Hastings & Booe a.~ul  X u n l y ,  Hen~dren  & WonzbZe for defendant. 

BROGDER, J. The only allegatioii of negligence against the defendant, 
Capeheart, mas that  his car, referred to in  the evidence as the Buick or 
orange colored car, was parked on the highway in violation of C. S., 
2621 (66) .  There v a s  evidence to the effect that  rain was falling and 
that  the defendant, Capeheart, had stopped his car  to wipe off the wind- 
shield. There was evidence also to the effect that  his car was entirely 
on the pavement, and there was also evidence that  his car mas partially 
on the dir t  shoulder and partially on the pavement. Assuming, but not 
deciding, that  i t  is a negligent act to thus stop a car on the highway to 
wipe off the windshield, there is  no evidence that  such violation of the 
statute mas the proximate cause of the death of plaintiff's intestate. The  
car in which plaintiff's intestate was riding did not collide with the 
Capeheart car, and all the evidence was to the effect that  sufficient space 
was left to enable the driver of the Essex car, in which plaintiff's intes- 
tate was riding, to pass the car of defendant Capeheart without in jury  
or inconvenience. The  plaintiff relies upon the case of Dickay v .  R. R., 
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196 N. C., 726, 147 S. E., 15. I t  must be obserred, howerer, tlint in the 
Dickey case the car in which the injured party n a s  ridmg actually 
collided with the train standing across the street in 7.iolation of an 
ordinance. So that, the principle of law declared by the C'ourt has no 
application to the facts disclosed in tlie prrsciit record, and thc judgment 
of nonsuit as to defendant Capeheart must be sustaincd. 

Howerer, tlie plaintiff insists that  there is  sufficient evidence of negli- 
gence against the defendant, Coach Company, to carry the case to the 
jury. The  only a l l~gat ions  in the pleadings with respect to the negligence 
of this defendant are to the effect tliat tlie bus \ \as being driven at mi es- 
ccssive speed in riolation of C. S., 2618, 2621 (-16)a, and C. S.. 2621 
(51) ; and further, that  the driver thereof did not keep a proper looliout. 
The e d e i c e  discloses tliat Mrs. ,I. B. Pri tchard \ \a?  (hiving a11 E S S ~ X  
car toward Winston-Salem, and tliat plaintiff's intest:rte was r id i l~p :ii :I 

guest therein. Plaintiff alleged as the cauw of thc collision that "sitid 
Mrs. -1. 13. Pritcliard, neccssarilp in  proceeding along tlis higliwn?-. had 
to attempt to pass to the left of dcfendmt's, Dr .  L. B. Capeheart's. auto- 
mobile; that  while s h ~  was attempting to do so in the eserciw of due 
care the nlotor bus of defendant, Carolina Coacli Con~pauy,  being opcr- 
atetl a t  :in unlanful  and esccssi~ c rate of spectl, :IS :1bov3 wt  forth. (-01- 
litled with the automobile in n.hic11 plail~tiff's i n t e ~ t a t c  v :IS r idins:  tliat 
as n result of said collision plaintiff's intestate recc4~c 1 i11,jurr. fro111 
nhich he died in  less than t ~ v o  hours tllereafter." The  e\-ide~ice disclose> 
that tllc Esses car i n  ml~ich plaintiff's intestate was riding n a s  struck 
by the bus about the center thereof and on the left-l~alrd sidc tlicrcof. 
I n  other words, the left-hand side of tlic bus struck thn center of the 
left-hand side of the Esses car. The  eric1enc.c further diwloscd tliat tlie 
Essex car was struck on the right-hantl side of the road, traveling east 
toward Durham;  that  is to say, thr  collision took place 01, the side of the 
road properly and lawfully occupied by the bus and on t'ie side that  the 
bus is required by law to travel. When the bus stopped i t  was almost 
entirely off the hard surface, and there was testimony to the effect that  
if it  had rolled any further i t  nould ha re  gone into the ditch on its right 
side. The  eridence also disclosed tliat the bus stopped within its lrngtli. 
and that  when the bus stopped the Ess r s  car was hooked u p  to its front, 
and tlie car  of defendant Capeheart was standing about the rear of 
the bus. 

There was evidence that  i n  a dip about 300 yards from the point of 
the collisiou the bus was running between 43 and 30 miles an  hour. 
There is  no evidence as to the speed of the bus irnrnediately preceding the 
collision. Furthermore, the fact that  a heavy bus stopped on a slick sur- 
face within its own length must require a stretch of the imagination in 
order to  support a theory that  i t  was running 50 miles an  hour a t  the 
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time of the impact. I f  i t  be conceded that the bus was violating the 
speed limit at  the time of the injury, still the vital question involved is 
whether the speed was the proximate cause of the injury under the facts 
disclosed in  the record. The theory of the collision alleged in the com- 
plaint is that the car in which plaintiff's intestate was riding was at- 
tempting to pass the Capeheart car. I f  so, i t  was struck by the bus 
before i t  completed the act of passing. Therefore, i t  must be manifest 
that the bus mas perilously near the Capeheart car when Mrs. Pritchard 
attempted to pass. This is clearly demonstrated by the fact that after 
the bus stopped the Capeheart car mas located slightly beyond the center 
of the bus. 

There is no evidence as to how the injury occurred, and the mere 
fact of the injury is in itself ordinarily no evidence of negligence. "The 
breach of a statute is negligence pcr sa, but there must be a causal connec- 
tion between the disregard of the statute and the injury inflicted." Led- 
bet ter  v. English, 166 N. C., 125, 81 S. E., 1066. Again i t  has been 
held in  Clzancey v. R. R., 194 N. C., 351, 93 S.  E., 834, that "the rule 
was recently stated to be, that  however negligent a party is, if his act 
stands in  no causal relation to the injury, i t  is not actionable." The 
rule was further stated in Austin v. R. R., 197 N. C., 321, as follou~s: 
('There is evidence that death m s  caused by the impact of the train, but 
this is not enough to make actionable negligence. Negligence is not pre- 
sumed from the mere fact &at the intestate was killed." I n  X c S e i l l  z.. 
R. R., 167 N. C., 390, 83 S.  E., 704, the plaintiff's intestate was killed 
by a train running without a headlight in  violation of the law. The 
Court wrote: "It  is not the absence of the headlight, nor the impact of 
the train, which determines liability, but the impact of the train brought 
about by or as the proximate result of the absence of a headlight. T O  
illustrate: Suppose one is at  work on a n  overhead bridge, and without 
fault on his part  he  falls on the track 5 feet i n  front of a rapidly moving 
train, which is running at  night without a headlight, and is killed? 
Here we have negligence in  the failure to ha re  a headlight; but there 
can be no recovery, because the same result mould have followed if there 
had been a headlight, and its absence has had nothing to do with the 
injury." Elder v. R. R., 194 N. C., 617, 140 S. E., 298. 

I n  the oral argument plaintiff took the position that there was evi- 
dence that the bus was traveling on the wrong side of the road. This 
position was based upon the testimony of Mrs. Holland, who testified in 
regard to certain skid marks on the road. She said:  "It started in the 
middle of the road, and the right-hand wheels went clear off the asphalt. 
I saw one line for the left wheels and one for the right. The one for the 
right wheel started in  the center and went clear off the asphalt. The  
left one started in  the center and followed this wheel." From these 
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statements i t  is  argued tha t  if tlie skid marl; made b y  tlle bus, f o r  the  
r ight  wheel, s tar ted i n  the  center and  went clear off the  asphalt,  o r  t h a t  
if the r ight-hand ~r l i ee l s  of the  bus 71 ere  i n  the  center of t h e  road, then 
of necessity t h e  lcft-hand vheels  v-ere beyond the center i n  violation of 
t h e  lam. T h i s  theory overlooks t h e  next statement of ni tness ,  which i s :  
"The left one s tar ted ill the center and  folloned this  wheeI." S o  that ,  a s  
a mat te r  of fact ,  tlie testimony of n i tncss  clearly discloses t h a t  the  skid 
marks  f o r  a l l  n heels s tar ted i l l  the centcr of tlie road. Moreover, there 
TT-as n o  allegation i n  tlw cornplaiiit thnt  tlie bus was traveling on t h e  
wrong side of the road. 

Up011 al l  the  evidencc we a rc  of the  o p i n i o ~ l  t h a t  the jullgment of non- 
sui t  as t o  both defendants was  correct. 

,Iffirmed. 

P E O I ' I J ~ S  R'C'ILDISG ,4hD T,O.\K BSSOCIATION r .  ODIGSSA 
R I C E  SWAIJI. 

(Filed 27 Sorembcr, 1929.) 

1. Executors a n d  Administrators B a-Money received by widow a s  bene- 
ficiary of life insurance is not  liable fo r  debts of husband. 

Moncy rcccsi~ecl by the widow as bcilefiCiary under the life insurance 
policy of her det eased l~niljand is not available to the creditors of his 
cstntc. Article S,  section 7. 

2. Bills a n d  Notes A a-In this  case held: nonnegotiable note of widow 
given for  debt  of husband was without consideration. 

Allegation in the complaint that  the widow, according to the request of 
her husband since decc:tscd, has given a written promise 1 o pay his defal- 
c a t i o ~ ~ s  to the pro~nisee out of the moneys to be derived by her as bene  
ticiary under a policy of life incurancc of thc. husband. agreement 
on the part of the ~rornicee not to makc claim against the l~nsband's estate, 
or nitliont otlicr advantage to the l~romieor or disadvantage to the 
promisee, both the estate a ~ t d  the widow being insolrent, the written 
instrument not being n negotiable instrument, there is no prima facie case 
alleged that will import a consideration for the writing and the other 
allc~gntions tending only to show a ? ~ t t d z l m  pact~cn~,  the defendant's ile 
murrer thereto is good. 

3. Sam-Preexisting debt  of husband is not  consider,ttion for non- 
negotiable note  of his widow. 

l l l e  prolisions of C. S ,  3005, thnt a preexisting debt IS suficicnt con- 
sideration for a promiqsory note does not apply when the note in  question 
is not negotiable within the meaning of the negotiable instrument law, 
and the debt was not contracted by the maker, and where the nonnegotia- 
ble note is giren by a widow for the defalcation of her husband without 
consideration, it  must be alleged and shown that she knowingly accepted 
profit, advantage or benefit from the transaction. 
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4. S a m e N e w  consideration must be shown to hold widow liable on her 
nonnegotiable note giren for debt of her husband. 

I n  order to hold the widow gerho~ially liable for the l)re&ai~tillg debts 
of her deceased l i n s l ) :~~~ l  on hcr iioni~epotiable note given hy her for their 
gapnent, there must be a new conbiderntion giren her o r  forbearance to 
proceed against his estate, etc. 

APPEAL by plaintiff from X o o r ~ ,  J., at  September Term, 1929, of 
DAVIDSOK. Affirmed. 

The pleadings show substantially the folloniug facts:  
1. The defendant Odessa Rice Snainl  was married to A. R. Swaim on 

10 January,  1924, and on 11 Sovember, 1926, their only child n as born, 
and is  now living mith its mother. 

2. The  defendant was the beneficiary of an  i i~surance policy on the 
life of her husband, issued by the Columbian Xational Life Insurance 
Company of Goston, on n hich after the death of the assured there mas 
paid to the defendant $7,517.75. 

3. For  about four Fears before his tleath -1. R. Snai in  had bcen em- 
ployed by the plaintiff as its assistant secretary; and in June,  1028, i t  
was discowred that in his account nit11 the plaintiff he had defaulted in 
the sum of $5,915.50. H e  admitted his default and his making false 
entries on the plaintiff's books for the purpose of corlcealing the shortage. 

4. On or about 25 June,  1928, A. R. Swaim placed the abo~e-named 
policy and other papers in a pocket of his automobile, tlrove into the 
country, and shot and killed h i m d f  while smtcd in  the car. I t  is 
alleged by the  lai in tiff on information and belief that he requested his 
u i f e  and his brotllcr to scc that liis dcficiency n a s  paid out of his in- 
surance. 

5 .  I t  is allegcd by the plaintiff tliat the defrnclant, after the death of 
her husband, went to the home of -1. H. Ragan, secretary and treasurer 
of the plaintiff, to make some arraligelnent for paying the deficiency, and 
returilcd without consenting or a g r e ~ i n g  to any plan;  but 011 the nest day 
it was agreed by her and H. Ragan tliat the deferidant would rnalie a 
note to the plaintiff covering the deficiency, and that  it should be paid 
out of funds to be derired from the insurance policy. I t  was agreed that  
the note should be held by the plaintiff without publicity and not be 
turned over to any bank. 

6. On 6 July,  1925, the defendant gave to the plaintiff her promissory 
note for $5,918.51, payable one day after date, to be paid out of her 
insurance money. The plaintiff alleged that the defendant had profited 
by her husband's use of the plaintiff's funds. 

7. Defendant alleged that  the note in suit had been procured by the 
plaintiff's fraud and deceit and was not supported by a valuable con- 
sideration. 
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The defendant moved that  the action be dismissed for the reason that  
it appears upon the face of the pleadings that  the note was not cxecuted 
for a valuable consideration. T h e  motion was allowed and judgment 
was rendered dismissing the action. T h e  plaintiff excepted and appealed. 

McCrary cC. DeLapp and H.  R. Iiyser for plaintiff. 
King, Sapp 8 Xing and S p i l l  & Olive for defendad. 

,\DAMS, J. I t  is not suggested that  the estate of A. IG. Swaim is not 
liable for tho alleged deficiency in  his  account with the plaintiff; but the 
money paid Mrs. Swaim as the beneficiary of the policy issued by the 
Columbian National Life Insurance Company is  her individual property 
and is not subject to the payment of the debts of the deceased or to dis- 
tribution as  a par t  of the assets of his estate. Constitution, Art .  X, 
sec. 7 ;  B ~ m ~ r 1 7  V. SIZOILY,  107 S. C., 82; ('utc11in 21. Johnsfon, 120 
N. C., 51. The  only cluestion for decision is whether the defendant's 
note is  supported by a valuable consideration or whether i t  is  a n l d e  
pact. 

We find in  the pleadings no arerment raising a presumption of fact 
which requires the submission of an  issue to the jury. There i s  no alle- 
gation either that  the note mas under seal or  that  i t  was negotiable, and 
for this reason decmed prima facie to ha re  been issued for a valuable 
consideration. C. S., 2962, 3004. A nonnegotiable note ioes not import 
a consideration. 3 R. C. L., 926, see. 122. I t  was incumbent upon the 
plaintiff to  set forth facts sufficient to show that  the not? was given fo r  
value, Hunt v. Ellre, 188 N. C., 716. The plaintiff's allegations, instead 
of doing this, tend rather to negative the material fact mhich should 
have been stated. 

B y  virtue of a statutory provision all antecedent or pregxisting debt 
constitutes value. C. S., 3005. The  preesisting debt of the maker, 
drawer, or  acceptor of negotiable paper is  undoubtedly a ,~a l id  considera- 
tion for his making, draxving, or accepting a negotiable note or bill of 
exchange; and the preexisting indebtedness of the holder i o a third party 
is a sufficient consideration for the endorsement and trans'er of the paper 
to such creditor. 1 Daniel on Segotiable Instruments ( f  ed.), see. 184; 
S?nafhers a. Hotel Co., 168 N.  C., 69, 72 ; flank v.  Sragroves, 166 N .  C., 
608. This  provision is  inapplicable here for the reason that, as we have 
said, it  does not appear from the record that the note s l ed  on is  nego- 
tiable or that  the debt for mhich i t  was given was contracted by the de- 
fendant. I t  is  not alleged tha t  she knowingly accepled any profit, 
advantage, o r  benefit from her husband's wrongdoing. A note given by 
one person i n  payment or extinguishment of the debt of a third person 
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will constitute a valuable consideration; but without discharge, or for- 
bearance, or a new consideration, the mere debt of one person will not 
support the note of a stranger to the debt. 8 C. J., 219, see. 354. The 
pleadings contain no allegation of any agreement by the plaintiff to 
discharge the estate of the deceased, or to forbear proceedings against his 
estate to collect the amount of the alleged deficiency. The husband's 
request that his debt be paid out of his wife's property was not binding 
on her. A mere moral obligation, though coupled with an express 
promise, will not constitute a valuable consideration. 1 Daniel on 
Negotiable Instruments (6  ed.), see. 182. 

mhi l e  the discharge of a debt due by a third person mill as a general 
rule be deemed a valuable consideration for a bill or note, the debt of a 
deceased person is not of itself a sufficient consideration to support the 
personal liability of the widow, or a distributee, or of a persona! repre- 
sentative of the deceased. 8 C. J., 222, sec. 355. This doctrine has often 
been maintained and applied. I n  Paxson v. Y i e l d s ,  187 Pa .  St., 385, 
21 A. S. R., 888, i t  was held that a note given by a widow for the pay- 
ment of a debt due by her husband, who was insolvent a t  the time of his 
death, without a new consideration to support it, was void and, of course, 
not enforceable. Substantially the same conclusion was reached in 
Gilbert v. Brown,  97 S. TV. (Ky.), 40, 7 L. R. A. (N. S.), 1053, and in 
Xuul 2,. Vaughn, 45 ,%la., 134. I t  was shown in  the latter case that a 
judgment debtor, who owned a plow and saddle horse, died insolvent, 
leaving a widow and an infant child. The midom used the horse without 
taking out letters of administration on the estate. She executed a note 
in settlement of the judgment, the creditor's agent telling her that 
because she had used the horse she was liable for the debt. Without her 
request he receipted the judgment. The Suprenle Court of Alabama 
held that the note was without consideration, though i t  would have been 
supported by value if the judgment had been receipted by request of the 
widow. The principle was adhered to in W a t s o n  v. Reynolds, 54 Ala., 
191. There the note was given by the widow of a deceased debtor to his 
creditor; but the creditor did not cancel the debt, or lose, or suspend any 
remedy he had against the estate. The Court decided that the note was 
without consideration. See Felton v.  Revid, 52 N. C., 269; Long v. 
R a n k i n ,  108 N .  C., 333; W i l c o z  v. Brnolcl, 116 N .  C., 709. 

The principles underlying these decisions must control in the case 
before us. There was no new consideration for the defendant's note. 
The initial debt mas not canceled and the plaintiff is not precluded 
from proceeding against the debtor's estate. The widow by executing 
the note has received no benefit; she has acquired nothing from her 
husband's estate that she mould not have been entitled to if she had not 
given the note. The estate of A. R. Smaim is insolvent, and so is the 
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defendant. T h e  t ransact ion i n  question, a s  was said i n  Pcmson v. Nields, 
supra, was "a one-sided affair,  and  exclusively f o r  the  bcnefit" of the  
plaintiff. T h e  alleged promise to keep it serret was s e n i m e n t a l  ra ther  
t h a n  valuable;  a n d  i n  a n y  event there is n o  allrgation of the  plaintiff's 
compliance w i t h  such promise. T h e  judgment is  

Affirmed. 

ARIERICAK EXCHANGE NATIONAL B A N K  v. HELEN JI. WINDER. 
J O H X  C. W I N D E R  a m  W11,LIAJI T. W I N n E R .  

(Filed 27 Xovember, 1929.) 

. Estoppel C +Distinction between equitable a n d  leg111 estoppels i n  
pais. 

Equitable and legal estoppels agree in that  they preclude a person from 
shoning the truth in an individual case; but legal estoprel shuts out the 
equity and justice of the individual case in its operation, while equitable 
estoppel prevents a person from assertinq his rights uider  a technical 
rule of law when his conduct has beell such a s  in good conscience should 
prevent him from alleging and proving the truth. 

2. Same--Intent t o  mislead is  not  essential t o  equitable rlstoppel. 
The intent to mislead is not an essential element in the doctrine of 

equitable estoppel i l l  pals, nor is fraucl and reprc.ent:~t~un in all case\ 
requisite, and the acts, conduct, and even <iltwcc of the party souqht to 1 ~ 1  
estopped may be adequate. 

3. Sam-Where one clothes another  nit11 indicia of tit le t o  personalty 
h e  is estopped as against innocent third person. 

Where the owner of personal property clothes another with the indiciu 
of title, or allows him to appear as  the owner, or as  having the power of 
disposition, an innocent third person dealing with the apparent owner, 
and who has been deprived of his rights thereby, will be protected under 
the equitable doctrine of estoppel in pc~ i s .  

4. Sam-In th i s  case held: doctrine of equitable estoppel applies. 
Where one having an inherited interest in diamonds givw the possession 

of the diamonds to his brother, and permits the wife of the latter to wear 
them a s  her own for years without claiming them, and after a separation 
from her husband she hypothecates them a t  $1 bank for thcb security of her 
personal note given for borrowed money, the evidence is  sufficient to be 
submitted to the jury as  to whether the bank in lending her the money 
was reasonable in relying upon or inferring the fact that  a11 the diamonds 
were her own, and estop her brother-in-law from showing to the contrary 
in an action by the bank to subject the diamonds to the payment of her 
note. 

CONNOB, J., dissents. 
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APPEAL by William T. Winder from Clemant, J., at April Term, 
1929, of GUILFORD. NO error. 

The plaintiff brought suit on two promissory notes under seal, pay- 
able to its order, executed by the defendant, Helen M. Winder. The first 
was in the sum of $3,335.05, was dated 16 October, 1927, and was pay- 
able 28 Xovember, 1927; the second TTas given for $690, was dated 
26 December, 1927, and was payable thirty days after date. The maker 
of the notes authorized the payee to hold all securities put up for pay- 
ment as security for all her indebtedness to the payee whether incurred 
before or after the execution of the notes. She filed an answer to the 
complaint, alleging that the original debt of $5,000, contracted in 1920, 
was that of her husband, John C. Winder, and that he procured her 
endorsement of a note in this amount and obtained from her four 
diamonds ~vhich he deposited with the plaintiff as collateral security. 
She alleged that her husband had given her one of the diamonds as an 
engagement ring and had giren her the others some time after the death 
of his mother; also that in May, 1926, her husband executed a deed of 
separation admitting her title to the diamonds and agreeing to pay the 
amount of the note, but upon his failure or refusal to make payment she 
mas forced to renew the note. When the diamonds were pledged there 
was due the bank $1,800, but an additional loan was made increasing 
the debt to $5,000, which was subsequently reduced to $3,335. Mrs. 
Winder admits that as collateral security for the note of $690, which 
was given for her individual debt, she deposited with the plaintiff her 
diamond pendant. The answer to the first issue is made up of these two 
sums. She asks that all the stones be sold under an order of court, that 
the proceeds be applied to the payment of her notes, and that the sur- 
plus, if any, be paid to her. 

John C. Winder filed no pleading. William T.  Winder filed an answer 
admitting the execution of the notes and the deposit of the diamonds 
with the plaintiff; but he alleged that he orvns a one-half interest in  the 
pendant and in all the other diamonds except Mrs. Winder's wedding 
ring, and that his title is not and cannot be affected by her disposition 
of them. 

The issues were answered as follows: 
1. What amount, if any, is the plaintiff entitled to recover of the de- 

fendant, Helen M. Winder? Answer: $4,025.05, with interest on 
$3,335.05 from 28 December, 1927, and interest on $690 from 25 Janu- 
ary, 1928. 

2. Did the defendants, Helen Winder and John Winder pledge with 
the plaintiff as collateral security for the debt sued on, the property 
described in the complaint 2 Answer : Yes. 
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3. I s  the defendant, William T .  Winder, the half owner of any of said 
propcrty, and if so, nl i ich? Ansmcr : Yes, all diamonds except Helen 
Winder's engagement diamond. 

4. I f  so, is the said William T.  Winder estopped as against the plain- 
tiff in this cause from asserting ariy claim thereto? d n s ~ r e r :  Yes. 

Judgment was rendered for the plaintiff, and Wi1li:lm T. Winder 
appealed. 

Rroo?is, P a r k ~ r ,  Srnifh cC. lTrharton, for plaintiff. 
King, Sapp d? K i n g  for Will iam T .  Winder.  

A \ ~ a ~ r s ,  J. Tlie fundamental question is whether there is enough 
c ~ r i d n ~ c e  to sustaiii the jury's answer to the fourth issue; for  if the ap- 
pcllant is estopped as against the pl:~intiff to assert title to the property 
in controversy oiily a few of the exceptions need be consitler~tl. The 
answer may bc found in the doctrine of estoppel. 

We are not concerned with estoppel by record or by writing, but with 
estoppel i n  pais-i. e., equitable estoppel. While cqui able estoppels 
a r i ~ c  from facts which are matters in pais, there is ail essential and 
~nnrlred distinctioii bet~i-cell them and legal estoppels in p i s .  The two 
agree in that they preclude a person f rom showing the trutli in an indi- 
~ i d u a l  case; but ~ ~ l i i l c  legal estoppel, in shutting out the truth, shuts out 
also tlic equity and justice of the individual case, equitable estoppel, 
nhicll is  available in  an  action a t  lam, i s  admitted on the opposite ground 
of ~)rcvcnting a persoil from asserting his rights under a technical rule 
of l a v  n-lirn his conduct has been such as i n  good conscience should 

u 

prewnt  him from alleging and proving the truth.  Eaton's Equity, 2 ed., 
1-17, ser. 60;  Dickerson v. Polgrove, 100 U. S., 378, 25 Lax Ed., 618. 

Rqnitahle estoppcl is defined as "the effect of the voluntary conduct of 
a lmrty wliereby lie is  absolutely precluded, both a t  law and in equity, 
from asserting rights wliicli might perhaps have otht-rmise existed, 
(>ittier of property, of contract, or of remedy, as against mother  person 
n.110 in good fai th relied upon such conduct, and has been led thereby to 
climige his position for the worse, and n h o  on his part  acquires some 
corresponding right citlier of contract or of remedy. This  estoppel 
arises when one by his acts, representntions, or admissisns, or by his  
~ i lcnce  when hc ought to speak out, intentionally o r  through culpable 
negligence induces another to believe certain facts to exist m d  such other 
riglitfully relies and acts on such belief, so that  lie will btt prejudiced if 
the former is permitted to deny the existence of such facts." 21 C. J., 
1113, sec. 116; Boddie v. Bond, 154 N. C., 359. Ne i t i e r  fraud nor 
representation in express words is in all cases a requisite. Conduct, acts, 
or  cven silence may be adequate. Kor  is i t  necessary that the conduct 
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of the person estopped be prompted or characterized by an  intention 
or expectation that  i t  will be acted upon by the other party. H i s  
conduct will be effective as an  estoppel if the circumstances are such as 
may lead to the natural and probable conclusion that  i t  will be acted 
upon as iniplying an existing fact. Pomeroy says there are conditions in 
which i t  is impossible to ascribe to the party estopped any intention or 
even expectation that  his conduct will be acted upon by one who after- 
wards claims and is entitled to the benefit of the estoppel; that  i t  would 
be rnisleading to say there must always be an  intention that  any par- 
ticular conduct should be acted upon; and that  while such intention must 
sometinles exist there are estoppels i n  which no intention can rxist. I f  
representations, whether by words, conduct, or silence, are such that all 
persons interested in the subject have a right to rely upon them, their 
t ruth carmot be denied by the party making tllelri against any one \rho 
trusted to them and in good fai th acted upon them. Pomeroy's 2 Equity 
Jurisprudence, secs. 805, 811. I n  Armfie ld  u. Xlloorc, 44 N. CI., 158, 
I'earson, J., remarked that  this principle lies a t  tho foundation of all 
fa i r  dealing between nlan and man, ant1 that  without it, it  would be 
impossible to administer the law as a system. The three requisites are 
that  the defendant knows his title, that  the plaintiff does not know it, 
and that, relying upon the defer~dant's representations or silcnce, the 
plaintiff is  t h e r e h ~  deceived. H o l m c s  v. Crozrell, 73 K. C., 613; h ' v u m  
v. Cogdell ,  7 1  iY. C., 139. 

I t  is  important to remember that  the owner of personal property mill 
not be estopped merely by entrusting its possession to anothcr. Posses- 
sion or control of the property is not of itself sufficient for this purpose. 
I f  i t  were, as was said in Forris taJ  v. X c D o n a ~ l d ,  9 Cam., S .  C., 9, no mail 
could safely leare his match nit11 a watchnlaker for repairs. See 7 
A. L. R., 676 N. But  an  estoppel will arise against the real onner when 
he clothes the person assuming to dispose of the property n i th  the all- 
1)arciit title to it,  and the person setting up the estoppel, relying upon the 
fact, parts  with something of value or extends credit on the fai th of such 
apparent ownership. 10 R. C. L., 777, see. 91. The  controlling principle 
is this:  Where the owner of personal property clothes another n i t h  the 
iml ic ia  of title, or  a11ov-s him to appear as the owier, or as h n ~ i n g  the 
power of disposition, an  innocent third party dealing with the apparent 
owner mill be protected. Drezc zl. Rimbaill, SO A. D., 163; Gujfey 1 1 .  

O'Rei l ley ,  57 A. R., 484; Vels ian  2.. Lelcis, 3 A. S. R., 184; Xi11 v. 
W a n d ,  27 A. S .  R., 288; F i m t  ATaf.  B a n k  v. Kissaire ,  132 A. S .  R., 644; 
O'Connor c. C?ark,  2 9  L. R. A, 607. 

Let us apply these principles to the evidence. The appellant, William 
Winder, claims to be the owner of a one-half interest in all the diamonds 
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except the one in the nedding ring. H e  and John  C. Winder are 
brothers, the only children of Florence Tucker Winder, y;lio died 2 May, 
1016. They did not divide the jewelry received from her estate. The 
appellant testified : "I agreed to let J o h n  and Helen ~lqc the jen elry 
until such time as I desired t a  ha re  my  part. I say use it, nca r  it, in 
other words, take care of the j e ~ w l r y  unti l  1 nanted  my portion. I did 
not authorize them to pledge i t  in any may as security." ,John C. Winder 
and his n i f e  then l i d  in Raleigh; after~i-ards they rn2ved to Greens- 
boro. William was in "another par t  of the country." F rom time to 
time he came to Sor t l i  Carolina, and in 1923 and 1924 ired in Greens- 
boro. H e  knev  Xrs .  Winder wore the jewels, and he madv no  objection to 
her %enring and using thenl." A g a i ~ l  he wcnt alray. "011 a stretch," 
he said, "I never heard froin my  brother in six years. We h a r e  never 
been w r y  close together because tlierc x i s  so much difference in our 
age?, and v e  never had a ho111e." He  did not demand the jewels or 
request a division of them for about twelve years, and then only after 
hearing that  John  C. R i n d e r  and his wife had scparatctl. The  uncon- 
tradicttd eridencc is that I l r s .  Winder wore the diarnond; ( ' d l  the time," 
"as if they n ere hers," and that  the officers of the bank linem she had 
won1 them for swera l  years. 

The  evidence unquestionably tends to shon. that  John  and William 
Winclcr had clothed Xrs .  T i n d ~ ~ r  nit11 thc itldic-in of t i t k  to t l i ~  dia- 
monds a i d  had n l l o ~ ~ e d  her to appear as  the o n n r r  wit 1 full poner of 
disposition. Upon this theory it n a s  of sufficient probative force to be 
considcrcd by the jury on the qucstion of cqtoppel, although the rule 
gcncrally applied in transactions of this cliaractcr is that which declares 
that uhen one of t ~ v o  irinoccnt persons must suffer for the nrong of 
:~notlier, llc who llaq ar111~d the ~ ~ r o n g d o c r  must suffer i l i ~  10s~.  25 L. 
11. -1. (K. S . ) ,  770 S. 

Sereral exceptions relat~ci  to the tr ial  court's allcged disregard of the 
mandate (C. S., 564) that  the judge shall state the evidence and apply 
the law; but we do not regard the charge as subject tc this criticism. 
The remaining exceptions, which havc been examined i l  their relation 
to the whole rword, point out no error whicli requires another trial. 

S o  error. 

( ' o s r o ~ ,  J., dissents. 



N. C.] FALL T E R M ,  1929. 2 3 

R h Y h l O X D  I<. R H O D E S  v. J IARVIK COLI , ISS,  Z E B  O'CONNELI, asn 
CHAS.  O'CONNELL, AND 0 .  H. J O H S S O X  v. J I A R Y I S  (IOI,LISS,  ZEH 
O'CONNELL AND CHAS.  O 'COSNELL.  

(Filed 27 November, 1020.) 

1. False Imprisonment A *False impr~isonment is  depriving person of 
liberty without legal process--Malicious Prosecution. 

False imprisonment is depriving one of his liberty without legal process, 
and malicious prosecution is a prosecution founded upon legal process, but 
maintained maliciously and without probable cause. 

8. False Imprisonment A +In this case held arrest was made. 
Where the uncontroverted evidence in an action for false arrest or 

imprisoiiment is to the effect that the defendailts procured from a justice 
of the peace a warrant for the arrest of the plaintiff and accompanied the 
process officer who made the arrest and took the plaintiff before the magis- 
trate, and that the plaintiff was required to and gave bond for his appear- 
ance, it  is not error for the court to instruct the jury that if they believed 
the evidence to answer the issue as to the false arrest in the :~f;irmative. 

3. False Imprisonment A c-Warrant for slander is void and arrest mado 
thereunder is without legal process. 

Slander of a man is not a criminal offense under our law, and wlrere a 
warrant for arrcst has bcen procured from a justice of the lwnce who 
erroneously issues it, and the l~arties charged hare bee11 arrwted a11c1 hare 
given bond for their appearance, the warrnnt under n-hic.11 thc arrest w;rs 
made is void and the plaintiff in a civil action for false arrest thereunder 
may recover such actual dal~ages as he 111:1~ have sustaiiletl, :111(1 the 
question of good faith ill the procurance of the warrant mag ixtilr upon 
the measure of damages, but is not a defense to the action. 

APPEAL by defendant, Chas. O'Connell, from Grady,  J., and a jury, a t  
J anua ry  Civil Term, 1929, of WAKE. S o  error. 

We gather from the record that  this is a n  action for false arrest or  
false imprisonment and malicious prosecution, brought by plaintiff 
against defendants. The record discloses that  summons was served only 
on Marvin Collins and Chas. O'Connell, and the action was tried out 
against them. The  evidence on the par t  of plaintiffs was to the effect 
that  some time prior to the institution of this action, they were arrested 
a t  their several homes in  Wake County, on the night of 26 October, 
1926, about nine or half past nine o'clock, and after the fanlilies had 
retired, upon a warrant  issued by R. IT. Templeton, justice of the peace, 
sworn to and signed by the defendants, Collins and Charles O'Connell 
and Zeb O'Connell, a son of Charles O'Connell, charging plaintiffs with 
slander. That  the warrant  was given to Xack  Page, a deputy sheriff, 
who was accompanied by the defendant, Marvin Collins, and plaintiffs 
were notified of the charge, and they went with the deputy sheriff several 
miles, a t  night, to the home of the justice of the peace that issued the 



24 I N  T H E  SUPREME COURT. [I98 

warrant and were made to give bond for their appearan2es at a subse- 
quent time. I t  was contended by defendants that they wmt  voluntarily 
to the justice of the peace, but the record discloses that they gave bond 
for their appearance. 

The warrant sued out and signed by defendants and Zeb O'Connell 
was to the effect that plaintiffs had charged "that Zeb O'Connell and 
Marvin Collins, one of the defendants employed by Chai-les O'Connell, 
had stolen and were stealing seed cotton off the wagons of the patrons of 
the Charles O'Connell gin." 

The justice of the peace testified: "That he was the justice of the 
peace who issued the warrant; that the defendants in this case came to 
him and told him what reports had been circulated by the plaintiffs, and 
that he prepared an affidavit for them to sign, which was introduced in 
e~ddence; that he prepared a warrant upon his own understanding that 
the matters set up in the affidavit constituted a criminal 3ffense against 
the laws of North Carolina, and issued the same to the deputy sheriff; 
that at  the trial he was informed by the attorney for t l e  prosecution 
that i t  was not an offense, and at  his request dismissed the warrant; 
that the plaintiffs, not being under custody at the time, went off and 
secured bondsmen for their appearance at  the trial." 

By consent the actions were consolidated and tried together. 
The issues submitted to the jury and their answers thereto were as 

~ O ~ ~ O T V S  : 
"1. Did the defendants wrongfully cause the plaintiffs to be arrested 

under a void warrant ? Answer : Yes. 
2. If so, what actual damages is the plaintiff, Johnson, cntitled to 

recover of the defendants ? Answer : $200. 
3. If so, what actual damages is the plaintiff, Rhodes, entitled to 

recover of the defendants? Answer : $100. 
4. Was the arrest of the plaintiffs procured by malice as alleged in 

the complaint ? Answer : KO. 
5. I f  so, what punitive damages is the plaintiff, Johnson, entitled to 

recover of the defendants? Answer: 
6. I f  so, what punitive damages is the plaintiff, Rhodes, entitled to 

recover of tho defendant ? Answer : 9 ,  

R. C. Reckulifh and IT'. F. Euans for plaintiffs. 
A .  A. F. Seawell for defendant, Chas. O'Connell. 

CLARKSON, J. We have read with care the record. ?'he allegations 
of the complaint appear to set out a double-barrel action permissible 
under our liberal practice, "Wrongful and malicious prosecution, false 
arrest and wrongful detention," and tried out on false arrest and im- 
prisonment. 
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"False imprisonment" is based upon the deprivation of one's liberty 
without legal process, while malicious prosecution is for a prosecution 
founded upon legal proems, but maintained maliciously and without 
probable cause. Rosendale  v. N a r k e t  Square Dry Goods Co. (Mo.), 
213 S. W., 169, 171. Allen v. Greenlee, 13 X. C., 370. 

Tho assignment of error by defendant to the effect that the court below 
assumed and charged as a fact that plaintiffs had been arrested cannot 
be sustained. 

We  think from the undisputed evidence there was an arrest. The 
parties charged went with the officer and onc of the prosecutors, at  night, 
to the justice of the peace who issued the warrant and gave bond for 
their appearance. They were in durance vile.' 

I n  S.  v. L z ~ n s f o r d ,  81 N. C., at  p. 630, speaking to the subject, n e  
find: "Where a constable showed a magistrate's ~va r ran t  to the prose- 
cutor and desired him to go before the magistrate, 7%-hich he  did without 
further compulsion. This was held to be a sufficient imprisonment, bc- 
cause the officer solicited a warrant for his arrest, and in going with him, 
he yielded to what he supposed to be a legal necessity. But there must 
be a detention, and the detention must be unlawful. 3 Rl. Corn., 137." 
X e a f i l  1, .  Z'oung, I0  N. C., 322; ElasXias r .  170ung, ID S. ('.. 527; 
R i l e y  u .  S t o n e ,  174 N .  C., 588; S f a n c i i l  7.. l T n t l w ~ r o o d ,  188 N. C., 47,;; 
25 C. J., 453-6. 

The defendant assigned error to the following part of the charge made 
by the court below: "There is no law making i t  a criminal offense for n 

man to slander another man ;  I hold, therefore, this warrant was abso- 
lutely void, and of no effect whatever, and i t  did not justify the arrest 
of these parties; and, therefore, upon the admission of the parties made 
in their pleadings and upon the stand, I direct you gentlemen to ans\ver 
the first issue Yes, if you find as a fact the facts to be as testified to, by 
all the witnesses who have gone upon the stand in  this case, and i t  would 
make no difference whether they were actuated by good faith or not, 
slander not being an  indictable offense; the arrest of these defendants 
under this warrant was an  invasion of their rights, and, therefore, on 
the admission of the parties, i t  would be your duty to answer the first 
issue Yes, that  i t  was an unlawful arrest, and the arrest being an  un- 
lawful act, procured by these two defendants, i t  being an  invasion of the 
rights of the plaintiffs, they would be entitled, as a matter of law, to 
what me call actual or compensatory damages, for such as they naturally 
suffered by reason of such unlawful arrest." 

The serious question arises on the record : The warrant does not charge 
a crime under the laws of this State. The evidence was all to the effect 
that i t  was taken out in good faith by the prosecutors. I n  such a case, 
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call the prosecutors justify their act on the ground that the warrant was 
procured in good fai th?  We cannot so hold. 

T e  find the authorities in woeful conflict in other sta es, but not in 
this jurisdiction. The common law, which we have adopted in this 
State, mas ever jealous of the personal liberty of the citizens. C. S., 970. 
Our Constitution conclernns general warrants. Const. of N. C., Art. I, 
see. 15. 

"If the imprisonment is under legal authority it may be malicious, but 
it cannot be false. This is true where legal authority is shown by valid 
proccss, even if irregular or voidable. Void process will not constitute 
legal authority within this rule." 25 C. J., supra, 445-6. 

"Where defendant complainant caused plaintiff's arrest and detention 
under a warrant in the issuance of which defendant actively participated 
and ~vhich was illegal because not fulfilling certain statutory require- 
ments, it was held in reversing a judgment for plaintiff in  malicious 
prosecution that the warrant under which plaintiff was arrested being 
void, the proper remedy was false imprisonment, and not malicious 
prosecution. .McCa.skey u. Garrett, 91 Mo., A., 354. 

Rufin ,  J., in Allcn v. Greenlee, 13 N.  C., p. 370-1, said: "If one 
person cause another to be arrested without process, i t  is trespass and 
false imprisonment. So if he arrest him upon process that is void in 
itself, or is issued by a court or magistrate having no jurisdiction. An 
action for malicious prosecution, on the other hand, is a. special action 
on the case, for the abuse of the process of law, from ma1 cious motives. 
I t  presupposes valid process, and case is given because trclspass will not 
lie. I t  is given against the party suing it out, because the hand which 
executes the process is justified by i t  and is not guilty of a trespass. 
There being no other remedy, this special action is pro7:ided. I n  the 
case before us, the propriety of this rule is made very rlanifest. The 
charge in the  arrant is for a mere civil injury, of which :L justice of the 
peace has no jurisdiction. I t  constitutes no crime. Ebut every fact 
alleged in the warrant is fully proved. That did not justify Greenlec in 
taking it out; because admitting the facts to be true, {he magistrate 
could not take cognizance of the case, since it was not an indictable 
offense, nor a private wrong which he could redress." 'This principle 
is approved in Zacknry I.. Holden, 47 N. C., 453. S. v. DeHewodora, 
192 N.  C., 749. 

I n  Bryan v. Sfelcart, 123 N .  C., at p. 96, the law as st: tcd: "At com- 
mon law there were two actions for an illegal arrest-cne was where 
there mas no legal excuse or justification for making the arrest, as where 
it was made without legal process, or, if made under the form of legal 
process, where the same was absolutely void. This wa: an action of 
trespass vi et armis. The other was where the process ln7as erroneous, 
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but not absolutely void. This  was a n  action of trespass on the case, and 
was subject to the rules and requirements, as  if i t  were a n  action for 
malicious prosecution. Bishop on Contract Law, sec. 211; Corman 
Emerson, 71  Fed. Rep., 264; Pollock on Torts, 148." 

The  principle above i s  laid down in the Bryan case, but that case is 
distinguishable from the case a t  bar. The Bryan case was an  order of 
arrest in a civil action, and the clerk was acting in  his judicial capacity. 

I n  Wingate v. Causey, 196 K. C., p. 72, the observation is made: 
"Three things must be alleged and proved in an  action for malicious 
prosecution: (1)  malice, (2 )  want of probable cause, and (3 )  termina- 
tion of proceedings upon which the action is  based. R. R. v. ITardzcare 
Co., 138 N. C., 174, 50 S. E., 571." I n  false arrest or  imprisonment all 
that  need be shown is deprivation of one's liberty without legal process. 

The  present action was properly tried out as false arrest or imprison- 
ment, and not malicious prosecution-which premises that  the process 
is not void but irregular, erroneous or voidable. F rom the authoritiec; 
i n  this jurisdiction, the charge of the court below Tvas correct. The  
action was one for  false arrest or imprisonment, and the warrant was 
void; i t  charged no criminal offense known to the law. The question of 
good fai th has nothing to do with the charge of false arrest or imprison- 
ment;  i t  is presumed that  the law is known to all, but good fai th is very 
material on the question of damages. The  charge on the measure of 
damages was correct. Waters v. Te?. Co., 194 N .  C., 188. A leading 
case contrary to the ~ r i n c i ~ l e  herein set forth is  Wha~ley c.  Larufon, 62 
S .  C., 91, 56 L. R. A,, 649, but i n  that  case there was a strong dissenting 
opinion. 

As a rule, as i n  the present action, where defendants act in good 
faith, the jury give small actual or compensatory damages. We can see 
no reason in law for disturbing the judgment. There is  

KO error. 

J O H S  L. SHORTER r. RIOORESVILLE COTTOS MILLS. 

(Filed 27 November, 1929.) 

1. Master and Semnnt C -There is presumption of law that master has 
properly performed duty in employing his workers. 

In an action by an employee to recover damages from his employer for 
a personal injury caused solely by the negligence of another employee, the 
presumption of law is that the employer has properly performed his duty 
in employing his workers and is not responsible for injuries to an em- 
ployee attributable solely to the negligence of a fellow-servant. 
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2. Same-Where master has notice of incompetence of servant he is 
liable for injury caused by such servant to another. 

An employer impliedly contracts that he will engage the services of 
thosr n l ~ o  a rc  reason:11)1y fit and competent for the performance of their 
rwpec t i~  e duties in the common service, and where the master has l ~ t l  
express notice o f  tlie unfitness of an employee to  safely perform the duties 
intrusted to Iiin~, the master is  culpably negligent in cont~nuing to employ 
such servant, and is responsible in damages to a~lother employee who ha? 
been injured 3' i~ rtmllt of the unfitness of the servant. 

3. Same--In this case held: evidence of notice to the master of the in- 
competency of servant mas sufficient to be submitted to the jury. 

Where the evidence in a n  action against the master for injuries inflicted 
hy  u fellov servant .liows that  on thc ~norning of the day the plaintiff, an 
employee of the defendant, was injured he complained tc~ his overseer of 
the carelessness nnd incomwtency of a fellow-servant, 3e had done all 
that he was required to do under the circumstances, and 7 iewing the evi- 
dpncc 111 the light most favorable to the plaintiff. i t  must he ascnmed that 
his ccmp1:lints were made in cood faith, and it  i? sufficient evidence of 
expres. notice to the master t o  be submitted to the jury. 

4. Master and Servant C f-Assumption of risk is ordinarily question for 
jury. 

I n  a n  :rction against the master for  n p~rconxl  injury negligently in- 
flicted on a servant thro~igh the negligence of n fellowscrvant, the ques- 
tion as  to nhcther tlie servant inflicting the injury was so obviously 
recklew and incomgetent that no person of ordinary pruc ence would con- 
tinue to work with him, is ordinnrily one of fact for jury upon the issue 
of n.;sumption of risk. 

('ITTI, ACTION, hcfore NinX, S p c i a l  .Jlrdg~., 1 0  J u n e ,  1929, Special 
T e r m  of MECI~LEXBURG. 

Tlw defendant  is engaged i n  tlie manufac ture  of cotton, a n d  tlie plain- 
tiff hrouglit this sui t  alleging t h a t  hc was in jured  by the  negligence of 
dcfmdnnt  on  1 6  Apri l ,  1928. T h e  part icular  negligence alleged was  
t h a t  the  defendant  furnislied t o  t h e  plaintiff a n  incompetent fellow- 
servant  whose carelessness a n d  incompetency was  known to the defend- 
a n t  o r  should have been known by the  exercise of ordinarty care. 

The evidencc tended to show t h a t  on 1 6  Apri l ,  1928, t f ~ e  plaintiff was 
adjust ing or g r ind ing  cards i n  t h e  mil l  of defendant. A vard, according 
t o  t h e  evidence, is  a machine wi th  a cylinder thirty-six inchrs  i n  
diameter.  Over t h e  cylinder one hundred  and  ten  flats revolve, and  when 
a flat is taken out t h a t  lcaves t h e  cyl indfr  exposed, "and ir order  t o  mzke  
this gauge one-twelrc-thousandths of a n  inch, you gaug?  i t  and  see if 
you can  feel t h e  flats i n  t h a t  small  amount  of gauge, a n d  t h a t  i s  what  I 
xvas doing when I got hur t .  I was s tand ing  there wi th  m y  hand  u p  to the  
flats and  set t ing the gauge b e t ~ w e n  t h e  flats and the  cylintler. . . . I 
was supposed to adjust  i t  i f  i t  was not set t ing properly. W h i l e  I was 
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doing this, I don't know what happened; my hand was caught and I 
could not imagine what was holding to it. I saw the belt was off, and I 
did not know how in the world that could start with no belt on. The 
nlachine started while I was doing that. . . . When the machine 
started up my hand was in  between the flats exposed to the cylinder. 
. . . The machine is driven, when in operation, by a belt, from the 
rnain shaft. The belt was off and tied up. . . . I don't know how it 
started. I know it caught my hand. I am positive that i t  xTas not 
started by the belt. I t  grabbed my hand and I could not pull it out, and 
the cylinder turning was just biting the meat off and tore all the meat 
off the top of my hand." 

Another witness testified in behalf of plaintiff, as follows : "He got 
hurt on the card machine, after I gave him the gauge. I just turned 
around and walked off and got out in the front alley and heard him 
holler, and I turned around and he r a s  pulling, trying to get out. When 
I got back to the card the cylinder was still pulling. ITe told me to stop 
it, and I took hold of it to stop it, and i t  x i s  hard to stop, and I noticed 
that boy orer there ahold of it pulling it-he was pulling it the wrong 
TI ay. When I saw Pruitt  lie was pulling at  the cylinder, turning it. He  
was pulling at the pulley on the cylinder. . . . Pruitt  said he was 
backing the cylinder off the man's hand, but he was pulling it the wrong 
Way." 

Plaintiff further offered evidence tending to show that he was injured 
in the afternoon, but that on the morning of the day he lvas irijured at 
about 'i :30 or 8 o'clock he complained to Mr. Wilson, his overseer, that 
Pruitt  was dangerous and incompetent. Plaintiff testified that lie told 
Mr. Wilson: "You ought to put somebody else over here; that man is 
dangerous; he is going to hurt somebody or hurt himself before the day 
is gone." Plaintiff further testified that previously he had seen Pruitt  
playing with the pulleys and shafting in the mill, meddling around the 
machinery. Plaintiff further testified that he had complained to his 
orerseer, Mr. Wilson, twice on the day he was injured about the careless- 
ness and incompetency of Pruitt, his fellow-workman. 

The defendant offered strong evidence contradicting the evidence of 
plaintiff. Pruitt  testified for the defendant that he did not injure the 
plaintiff by turning the pulley, but that plaintiff started up the machine 
and was the author of his own injury. The agents of defendant denied 
that the plaintiff had made complaint as to the incompetency of Pruitt, 
or that they had any knowledge of his carelessness. 

Issues of negligence, contributory negligence, assumption of risk and 
damages were submitted to the jury and answered in favor of plaintiff. 
The rerdict awarded damages in the sun1 of $2,250. 

From judgment upon the verdict the defendant appealed. 



3 0 I N  T H E  S U P R E M E  COURT. [I98 

Jake P. Nezi~ell and Stelcart, JIakRae & Bobbitt for pltsintif. 
Z. 1'. Turlingfon and Pharr & C'wrie for  defendanf. 

BROGDEX, J. The right of plaintiff to recover damageig in  this action 
is based upon the theor i  that ~ r u i t t ,  a fellox-servant, k : ~ s  incompetent, 
rcckless and dangerous, and that  P ru i t t  carelessly turned the pulley when 
the liand of plaintiff was exposed in a dangerous machire, and thereby 
inflicted serious and permanent injury. 

Tlio law prcsumes tha t  an  employer lias properly performed his duty 
in  employing liis workers, and, therefore, he i s  i o t  ~wponsible  for 
injuries to an  employee attributable solely to the negligence of a fellow- 
servant. This p ine ip lc  was declared in Waiters v. Lumber Co., 163 
N. C., 536, YO S. E., 40, as follov-s: '(The presumption is that  the em- 
ployer has properly performed his duty in  the respect suggested, and 
before responsibility can be fixed on him i t  must be estzblished by the 
greater weight of the testimony that  the employee has h2en injured by 
reason of the earelessricss or ncgligcnce due to the incompl:tency of a fel- 
low-servant ; that the master has been negligent in  employing or retaining 
:ti1 incompetelit employee after knowledge of thc fact, either actual or 
constructive." The principle thus announced is fully supported by the 
decisions of the appellate courts and by all the leading tvxtwriters. 

I n  the case at  bar, there is no evidencc that the defencant was negli- 
gent in employing Prui t t .  So that the liability of tlie defendant must 
rest upon either actual or const ruct i~e  notice of the inconipetencg and 
rarelessness of the servant complained of. The evidence shows that  on 
the morning of the day he was injured plaintiff complained to his over- 
seer of the carelessness and ii~competcncy of Prui t t .  Therefore, the 
plaintiff had done all that 11e could bo required to do under the circum- 
stances. H e  liatl 110 power to discharge Prui t t ,  and viewing his evidence 
in its most favorable-light, i t  must b e  assumed that  his cc,Lplaints were 
made in good faith. These complaints \yere sufficient evid2ncc of express 
notice to be submitted to the jury. 

Xor  in  view of the facts disclosed by the record can the plaintiff be 
denied recovery as a matter of law by the application of the principle 
of assumption of risk. Upon this aspect of the case the lax+ was settled in 
T.1-ulfers v. Lumber Co., 16.5 N. C., 388. The Court quoted x i t h  approval 
the following: "The hiring or retention of a servant whose unfitness for 
his duties, whether i t  arises from his want of skill, his physical and 
mental qualities, or his bad habits, if known, actually or constructively, 
to the master, is culpable negligence, for which the master must respond 
in  damages to any other servants who may suffer injury through that 
unfitness. The  essential ground upon which the liability thus predi- 
cated is based is that  'the master impliedly contracts that Ile will use due 
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care  i n  engaging t h e  services of those who a r e  reasonably fit and compe- 
tent  f o r  t h e  performance of the i r  respective duties i n  t h e  common serv- 
ice.' " T h e  Cour t  add ing :  " I t  therefore makes n o  difference t h a t  Mil ton 
Carden,  whose negligence caused the  injury,  nras a fello~v-servant of the 
plaintiff, as  t h e  j u r y  must  have found  t h a t  h e  was incompetent and  t h a t  
the  master  knew i t  before t h e  plaintiff was h u r t  i n  the  operation of the  
machine.'' 

T h e  question a s  to whether t h e  recklessness of P r u i t t  was so obvious 
and  i n j u r y  therefrom so  imminent  t h a t  n o  person of o rd inary  prudence 
would continue to  work w i t h  him,  was  a question of fact  f o r  the  jury.  
Maulden v. Chair Co., 196  N. C., 122, 144 S. E., 557. 

Upon a consideration of the  ent i re  case lye find no rerersible error .  
No error .  

MAMIE G. FEASTER V. McLELLAND STORES COJIPAST A S D  

C. H. ANDERSOK. 

(Filed 4 December, 1929.) 

1. Removal of Causes C +In this case held: joint tort was alleged and 
petition for removal should have been denied. 

Where the plaintiff in  her complaint alleges that she was injured by the 
negligence of the nonresident defendant in failing to provide a reasonably 
safe entrance to its store and the negligence of the resident manager in 
failing to maintain the same in a reasonably safe condition, over which the 
resident manager had control for his employer, a joint and not a severable 
tort is alleged as to both defendants, and the petition of the nonresident 
defendant for removal from the State to the Federal Court upon the 
ground of separable controversy should be denied. 

2. Same-In this case held: petition for removal on ground of fraudulent 
joinder should have been denied. 

Where the complaint alleges that  the negligence of the resident and non- 
resident defendants concurred in causing the injury in suit, a joint tort 
is alleged, and it  will not be considered as  separable because in some 
respects the allegations of negligence alleged against the nonresident de- 
fendant may be of matters of which the resident defendant was only 
partially responsible, and i t  will not be held a fraudulent joinder to 
prevent the removal of the cause from the State to  the Federal Court. 

APPEAL by plaintiff f r o m  order  of Sink, Special Judge, a t  September 
Term,  1929, of MECKLENBURQ. Reversed. 

T h i s  action was heard  upon  t h e  petition of t h e  McLelland Stores 
Company, a corporation organized under  the  laws of t h e  S t a t e  of Dela- 
ware, and  doing business i n  th i s  State ,  f o r  the  removal of the  action f r o m  
the  Super ior  Cour t  of Mecklenburg County, N o r t h  Carolina, t o  the  
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District Court of the United States for the Western Difltrict of North 
Carolina, for trial, upon the ground that  the cause of action alleged in  
the complaint is  separable as bctwcen the defendants, and also upon the 
ground that  its codefendant, C. H. ilnderson, a residenl of this State, 
mas joined by plaintiff as a defendant i n  the action for tlic fraudulent 
purpose of depriving the petitioner of tho right to i ts  removal from the 
State Court to the Federal Court, under the act of Congi-ess. 

F rom the order removing the  action in  accordance with tlie prayer of 
the petitioner, plaintiff appealed to the Supreme Court. 

Jolzn X .  Robinson and Frank R. Vc,Yinch for plaintilf 
Sf m a r t ,  iValcRae Le. Hobbitt for defendant. 

C o s ~ o x ,  J. The  defendant, 3fcLelland Stores Compan,~ ,  is a corpora- 
tion, organized under the l a m  of the State of Delaware; on and for some 
tinle prior to 25 February, 192'7, the said company was engaged in the 
business of operating and conducting a store for the sale of merchandise, 
by retail, a t  Gastonia, IN. C. The defendant, C. H. Anderson, a resident 
of this State, was tlie manager of said store, and as sucl managcr had 
charge and supervision of said store. 

Plaintiff, i n  her complaint, alleges "that a t  the times mentioned in 
this complaint, i t  was the duty  of the defendant, C. H Anderson, to 
superrise and inspcct the store referred to in paragraph 1 hereof, and 
to csercise r~asonable  care to see that  said store was placed and kept i n  a 
reasoliably safe condition for the protection of the vast nuinber of people 
n l ~ o  passcd in and out of said store upon the invitaticn of the said 
,hderson and his codefendant." 

"7 .  That  on or about 25 February, 1927, the plaintiff, upon the invi- 
tation of defendants, went into the store referred to in paragrnph 4 
hereof; that  as plaintiff was attempting to leave the store through one 
of the front doors thereof, she mis  knocked off her balance, and slipped 
down by reason of the negligence of the defendants as hei-einafter more 
specifically set forth, and was thereby injured and dama,;ed as herein- 
af tcr described." 

Plaintiff alleges that  she was injured by the joint and concurrent neg- 
ligence of defendants, in that  

"(a) They failed in  the exercise of reasonable care to keep the said 
store, including the entrance and exits thereof, in a reasonably safe con- 
dition ; 

(b )  They constructed and maintained the entrance to said store of 
tilo placed upon an  incline and allowed said entrance t 3  become and 
remain in a slick, slippery and dangerous condition; 
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(c)  Although they invited and encouraged vast numbers of people to 
use said entrance, they failed to adopt and employ suitable means to 
place and keep said entrance in  a reasonably safe condition; 

( d )  They installed in  said entrance dangerous and unsafe doors, and 
failed to equip said doors mith safety appliances which were known, 
approved and in general use; 

(e) They failed to equip said doors with devices which would check the 
speed thereof and prevent them from swinging mith force and violence 
against persons using or attempting to use said entrance; 

( f )  They equipped said doors with springs of such strength and 
power as to cause said doors to swing back and forth with gredt force and 
violence and in  such a manner as to jeopardize the safety of persons at- 
tempting to use said entrance; 

(g)  Although they knew or ought to have known that said doors swung 
back and forth with great force and violence, i n  such a way and manner 
as to endanger the safety of persons using or attempting to use said 
entrance, they failed to install on said doors any device, and failed to 
take any means to check the speed of said doors; 

( h )  They failed to warn patrons of said store in  reference to the 
dangers arising from the conditions a t  said entrance hereinbefore more 
fully described." 

Plaintiff alleges that as the result of the injuries which she sustained 
by reason of the negligence of defendants, she mas damaged in the sum 
of $20,000. 

The allegations of the complaint are sufficient to constitute a cause of 
action upon which both defendants are liable. I t  may be that the resi- 
dent defendant cannot be held liable for some of the acts of negligence 
alleged in the complaint; if he is not liable for damages caused by the 
defective construction of the door and entrance to the store, he is liable 
for  damages caused by his negligence in failing to exercise reasonable 
care to keep the said entrance in  a reasonably safe condition for the use 
of customers and patrons of the store, and also in failing to exercise 
reasonable care to warn such customers and patrons of the dangers inci- 
dent to the use of the door and entrance, which plaintiff alleges were 
negligently constructed by his codefendant and employer. Plaintiff has 
elected to allege in her complaint a cause of action upon which defend- 
ants are liable as joint tort-feasors. I n  such case, i t  is well settled that  
the cause of action is not separable for  the purpose of removal from the 
State Court to the Federal Court, upon the petition of a defendant, who 
is a nonresident of the State in which the plaintiff resides and in which 
the action is brought. Crisp v. Fibre Co., 193 N .  C., 77, 136 S. E., 238, 
and cases cited in  the opinion by Stacy, C. J. 
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Nor is this action renlovable from the State Court to the Federal 
Court, for trial, upon the ground of a fraudulent joinder of the resident 
defendant. I t  appears upon the record that  the resident defendant mas 
the manager of the nonresident corporation, and had control and super- 
vision of tlie storc, iucludir~g thc door and entrance. If, as alleged in 
the complaint, he failed to exercise reasonable care to maintain both the 
door and the entrance to the store in a reasonably safe condition, for  the 
use of its customers and patrons, and such failure ma3 the cause of 
plaintiff's injury, or  contributed to such injury, both hc and his code- 
fendant arc  liable for the damages rcsulting from her i ~ ~ j u r i e s .  Upon 
the facts appearing on the record, it cannot be held that  the joinder of 
the resident defendant in this action was for the fraudulent purpose of 
dcprir ing the nonresident defendant of i ts  right of removal under the 
act of Congress. Given3 v. Jlfunufacfu~ing Co., 196  N. C., 377, 145 
S. E. ,  681; S w ~ i n  v. Cooperage Co., 189 N. C., 528, 127 S. E., 538. 

There was error in the order for the removal of the aztion from the 
State Court to the Federal Court. The order is 

Reversed. 

E. 1,. ANDREWS, ADMIKISTKATOR OF J. ASUEL<SOX SMITH, DECEASED, Y. 

1%. C. SMITH A N D  JVIFE, ROSII.: SMITH, A X D  THE 1ihhX OF GIHSON- 
VILLE. 

(Filed 4 Dwrmbcr, 19'29 ) 

1. Evidence D b p r o v i s i o n s  of C. S., 1795 may be waived. 
The provisions of C. S., 1795, prohibiting testimony of tranractions : m l  

communications with a deceased person, by a party in iiiterest, may be 
waived by the adversary party. 

2. S a m e p a r t y  asking for examination of adverse party waives right 
to object to evidence so taken as communication with decedent. 

Where an administrator brings proceedings under the provisions of 
C. S., 900, et  scq., to csamine a defrnclant to discover assets of the estate 
of the deceased, the administrator waives the provisions of C. S ,  1795, 
prohibitinq testimony of transactions or communications with decedent, 
and tlie testimony thus taken may be introduced by the defendant in his 
own behalf. 

CIVIL ACTION, before Clemcnf,  J., at  June  Term, 1929, of GTILFORD. 
The plaintiff alleged that  J. Anderson Smith died inte:itate on 8 No- 

vember, 1927, and that  on 28 May, 1927, said intestate kad on deposit 
in the defendant bank the sum of $2,425.04, for which a certificate of 
deposit had been issued. Plaintiff further alleged that  on 80 August, 
1927, the defendants, B. C. Smith and Roxie Smith, his wife, obtained 
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the certificate of deposit and had the funds represented by said certificate 
transferred to their own individual account, and that  at  the time of such 
transfer the intestate, J. Anderson Smith, was so weak in  body and mind 
as to be incapable of understanding a business transaction. Plaintiff  
further alleged that some time prior to his death the deceased, J. Ander- 
son Smith, had loaned to the defendant, B. C. Smith, the sum of $1,200; 
that said defendant, B. C. Smith, had executed and delivered to J. 
Anderson Smith a note for said sum and secured same by a mortgage on 
real estate owned by said defendants, which said mortgage had never 
been recorded, and that upon the death of J. Anderson Smith the said 
defendants took possession of all his personal property and wrongfully 
withheld the same from the plaintiff, administrator. 

The defendants, Smith and wife, filed an  answer alleging that they 
had paid the note secured by the mortgage on the land; that  J. Ander- 
son Smith, for several years prior to his death, had lived in  the home of 
said defendants, and that said intestate had agreed to pay said defend- 
ants for support, and that  the transfer of said certificate of deposit was 
made by the intestate as a payment to the defendants for care and main- 
tenance. 

The defendant, Bank of Gibsonville, filed an answer alleging that the 
transfer and assignment of said funds was valid and legal. 

The evidence tended to show that the defendant, B. C. Smith, was the 
step-son of the intestate, J. Anderson Smith, and that  said step-son, 
after his marriage, lived i n  the home of the intestate until the death of 
the mother of said defendant on 11 July, 1922. After the death of de- 
fendant's mother his step-father, J. Anderson Smith, lired in the home 
of I3. C. Smith;  that while the intestate was 74 years of age and feeble 
for some time prior to his death, his mental condition was good until a 
short time before his death. 

I t  appeared that the defendant, B. C. Smith, had been examined 
before a commissioner appointed by the clerk at  the instance of plaintiff 
on 9 July,  1928. The affidavit filed by the plaintiff to procure the 
examination alleged that "J. Anderson Smith died intestate, leaving 
personal property of value and a considerable sum of money, but at  the 
time of his death he resided with the defendants and had been residing 
with them for several years. . . . That the defendants were familiar 
with his business and knew the whereabouts of his property and where 
his money was deposited and where'his valuable papers were kept, . . . 
and that there is money and property either in  the hands of defendants 
or in  their possession, or the whereabouts of which is well known to 
them. . . . That  affiant demands the right to examine the defend- 
ants before the trial of the above action to the end that  he may elicit 
relevant testimony with reference to the matters and things referred to 
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llercin; . . . tliat the affiant is informed and believr,s that  the de- 
ceased had on deposit in the bank or banks certain nionegs belonging to 
him, and that  said defendant, without the ailtliority of deceaspd, with- 
drew said funds from said bank or banks, ant1 either has the said funds 
or has disposed of same without making any account or report to this 
affiant with respect to the same, but tlic facts in conneelion with said 
matter are peculiarly ~vi th in  the knowledge of the tlefendants." 

Cpon the affidavit, an order mas duly made to examine s2id defendant, 
R. C. Smith, in accordance with C. S., sec. 900 et seq. 11- the trial, the 
defendant offered in c\idence, in his  own brli:tlf, his testiniony so taken 
by the plaintiff. This  testimony disclosed that  the intc~state liad en- 
tlorsctl the ccrtificate of deposit in controversy and delivered it to tlie 
dcfendarit i n  payriieut of support, and tliat the mortgage. indebtedness 
liad been paid by the defendant to J .  Anderson Smith and the mortgage 
burned. 

Upon issues submitted tlie jury found that  the deceased, J. Anderson 
Smith, had assigned to tlic defentlants tlie certificate of deposit; that  he 
had sufficient niental capacity to know and understand the effrct of said 
act, and tliat tlie defendants mere not indebted to the plaintiff adminis- 
trator by virtue of the execution of tlic mortgage referred to in the 
evidence. 

From judgment upon tlie verdict plai~ltifl' appealed. 

E'. Eugene l i 'es fer  a n d  F r a ~ i p r  S. Fras icr  for  p l a i n f i f .  
I l i t ~ c s ,  X e l l y  dl. 13oi"erb and R. d l .  Robinsor1 for defendat l fs .  

BROGD* x, J .  Tlic questio~i of law is this:  I n  a suit brought by an 
:~dniiiiistrator of a deceased person, to recover assets of deceased, alleged 
to he in  tlie custody of defendant, is the testimony of d(,fenclant to a 
trans:~ction mith deceased, taken before a conimissioner under the pro- 
visions of C. S., 901, a t  tlie instance of plaintiff, competent, in behalf of 
defentfant upon the tr ial  of the cnllse, or sliould tlic same have been 
exclutlcd by reason of the inhibition coiitained in C. S., 17!)5? 

C. S., sectioiis 900 to 908, not orily prescribr the method by wliich an 
adverse party may be esamined, but they also clearly disclxe tliat testi- 
mony taken in accordance with the methods prescribed "miy be read by 
either party on the trial." I t  is contendcd, however, tlmt testimony 
taken under C. S., section 900, c t  spq., is not coinpCtent in eases where 
such testimony would invade tlie boundary of C. S., 1795 It must be 
observed, honever, that  the wise protection establislled by C. S., 1795, 
may be waived. Xeroney v. Avery, 64 N .  C., 312; ATorrrs v. S f e w a r f ,  
103 N .  C., 435, 10 S. E., 912; therefore, when an admulistrator es- 
amines the defendant upon oath as provided by C. S., sertion 900, he 
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does so with full  knowledge of the fact that  the statute makes such 
evidence competent a t  the tr ial  and is  thus equivalent to a waiver of the 
provisions of C. S., 1795. The  case of Phillips v. L a d  Co., 174 N. C., 
542, 94 S. E., 12, while not directly i n  point because of a fact setting 
different from the case a t  bar, tends to establish the competency of such 
evidence, irrespective of the inhibition of C. S., 1795. 

We are of the opinion that  the evidence was competent. 
There was no objection to the issues submitted by the court, and hence 

the essential merits of the case have been established by the verdict of 
the jury. 

We find no reversible error, and the judgment, as rendered, is ap- 
proved. 

N o  error. 

G .  FRASK IIOKEYCUTT v. 1,. N. BURLESON A S D  C. L. SPEARS, 
ESECUTOR~ OF R. B. HARTWICK. 

(Filed 4 December, 1929.) 

1. Evidence D L C .  S., 1795 applies to persons interested in event 
whether parties or not. 

The provisions of C. S., 1795, excluding testimony of transactions and 
communications with a deceased person by a party in interest, are not 
confined to the parties to the action, but extend to testimony of a witness 
interested in the result of the action. 

2. Same-Inchoate right of dower is interest in event within purview 
of C. S., 1703. 

The interest which a married woman has in the real property of her 
husband before and during coverture comes within the intent and meaning 
of C. S., 1795, and will exclude testimony by her of a communication or 
transaction between her husband and a deceased person as to a contract 
made between them whereby a mortgage on the lands of her husband 
executed prior to his marriage was to be canceled by the deceased. 

APPEAL by defendants from Stack, J., at  August Term, 1929, of 
CABARRUS. 

On  31 March, 1923, the plaintiff mortgaged a tract of land to R. B. 
Hartwick, testator of the defendants, to secure $1,900, due 31 March, 
1924. The title was encumbered by a prior mortgage i n  the sum of 
$2,800. The  plaintiff made certain payments on his mortgage, the last 
on or about 19 January ,  1924. H e  alleges that  in the summer of 1925 
a contract was made by him and the defendants' testator, by which the 
testator agreed to  remit the remainder due on his mortgage, except the 
interest due in the fall of 192.5, and to cancel the papers if the plaintiff 
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and his wife nould look after, nurse, and care for the testator during his 
natural life and sce that  he was not committed to a hospital or to the 
county home; and that  the plaintiff has in  a11 respects performed liis part  
of tlie contract. The  action was brought to restrain I sale of the 
land under the terms of the mortgage. The  material allegations of the 
complairit xe rc  denied and the folloning verdict mas rctulned: 

3.  Did the testator, R .  Baster  Har tn ick ,  in 1925, contract and agree 
with the plaintiff, G. F rank  Honeycutt, that  lie would give the p l ~ i n t i f f  
the balance due by him to the said Hartwick on a note and mortgage for 
$1,900 if tho plaintiff's wife would look after, nurse, and see that  said 
Hartmick was cared for during his lift., and never allow him to go to the - 
hospital or to tho county home, as alleged in tl~c, complaint ? ~ h i s w e r  : 
Ycs. 

2. I f  so, did the plaintiff perform his part  of said agreement? 
hns~ver  : Yes. 

Jutlgrne~it for  plaintiff; appeal by tlefendants. 

ADAMS, J. The  plairitiff's wife was permitted to testify concerning the 
execution and the terms of the allcgcd contract bct~vecn the plaintiff and 
the testator of the defendants, wlio n a s  tlie mortgagee. AZ1l esccption 
of tlie appellants contests the compc tc~~cy  of h r r  tcsti~nony on these 
points. 

Upon the tr ial  of an action a party or a person interested in the event 
shall not be examined as a nitness in his own behalf or interest against 
tho esecutor, administrator, or survivor of a deceased person concerning 
a personal transaction or rornmunication between tlic, niiness anti the 
deceased, escept i n  certain instances nliicli are not nlaterial in this raw. 
C. S., 1793. Tho two imnlediate qurstio~rs are whetller thtx I)laintiff was 
interested in the event of the action a d  whether she test if id in  her 01\11 

bclialf or interest to a personal tr:il~sactioli nit11 tlie deceawtl mortgagee. 
That  she testified to a personal transaction is beyond colit .oversy. 
h rnarried  oman an upon the cleath of licr liu-balld intclstate, or she 

shall dissent from liis nill,  shall be entitlcd to an estate for her life in 
onp-third in value of all the lands, tenc~nents, and llcrerlitanients whereof 
her husband mas seized and possessed a t  any time during covrrturc, and 
in like manner to such an  estate in a11 legal rights of redcnption, equi- 
tics of redemption, or other equitable estates i n  land wllercoi' her husband 
was seized in fee a t  any time during the covcr tur~ ,  subject to all valid en- 
cumbrances existing before the coverture o r  made during the coverture 
with lier free consent lawfully appearing. C. S., 4100. 
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The plaintiff was not married at  the time he executed the mortgage to 
R. B. Hartwick; the mortgagee, therefore, held the legal title to the 
mortgaged land subject to the right of redemption. Lewis v. J u n n ,  
180 N .  C., 159; Hogan v. Utter, 175 K. C., 332; Lumber Co. v. Hudson, 
153 N. C., 96. Upon her marriage his wife became dowable of an 
equity of redemption in the mortgaged property. I f  the land had been 
sold and the purchase price had not exceeded the debt there would have 
been no proceeds subject to her claim; if there had been an excess the 
value of her interest would have been much less than if the mortgage 
had been canceled, for  i n  the latter event she would be dowable of the 
entire unencumbered tract. The cancellation of the mortgage was a 
matter in  which she had a direct pecuniary interest. Section 1795 
applies, not only to a party, but to any person having a pecuniary or 
legal interest i n  the event of the action. Joaes v. Emo~uy, 115 N .  C., 158. 
Upon this principle i t  was held i n  Linebarger v. Linebarger, 143 N. C., 
229, that upon an issue of da&atvif vel non. the wife of a caveator, who 
was also an  heir at  law of the testator, was prohibited from testifying to 
declarations of the testator tending to show undue influence. I f  her 
husband had acquired a n  interest i n  the land the wife would at  once 
have been entitled to an  inchoate right of dower. I n  Helsabeck v. Doub, 
167 K. C., 205, the wife's testimony was held to be competent for the 
reason that if her husband recovered the value of his services to the de- 
ceased she would have no right growing out of the marriage relation 
which would attach to the money reco~ered.  Indeed, the distinction 
between the two is pointed out in the latter case. 

The wife's testimony concerning a personal transaction with the tes- 
tator should have been excluded, and its admission entitles the defend- 
ants to a 

New trial. 

WILBER ALLEN, BY HIS NEXT FRIESD, M. D. HOI,I)ERBT, v. EUSA 
COTTON MILL, Isc .  

(Filed 4 December, 1929.) 

Trial C d-Instruction which ignores elements of negligence disclosed by 
the evidence will be held for reversible error. 

An instruction which ignores elements of negligence arising upon the 
evidence in a personal injury case, as an independent, complete and posi- 
tive rule of law, is reversible error, and the principle of contextual inter- 
pretation, as where a correct instruction has been given on the material 
elements omitted, is not arailable to make the instruction complained of 
harmless error. 
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CIVIL ACTION, before MacRae, Special Judge, at  February Term, 
1929, of ROCKIXGIIAM. 

The plaintiff, through his next friend, alleged that  he was a minor 
about seventeen years of age, and was employed by the defendant to 
operate a brake machine in  its factory; that said machine is used to 
manufacture cotton batting. Raw cotton is blown into the machine and 
passes through rollers a t  the front  of the machine. The evidence tended 
to show that  a t  times the rollers became stiff or did not operate smoothly, 
and powder or graphite was put  on the rollers by the operator in order to 
procure a successful operation. There was evidence that  oil dripped 
from oil cups upon the floor where the operator stood, and that  powder 
used to powder the rollers fell on the floor, rendering tlle floor slick and 
slippery a t  the place where the operator was required t 3  stand in  the 
performance of his duties. There was further evidence to tho effect that  
in operating the machine plaintiff slipped upon the powder, oil aud 
grease, and fell into the machine, having his  hand caugh~  by the rollers 
and thereby permanently injured. There was further evidence to the 
effcct that  the plaintiff had been instructed as to the proper manner of 
operating the machine, and a t  the time of his in jury  he was operating i t  
i n  accordance with the instructions given by the agents of the de- 
fendant. 

The  defendant offered strong evidence contradicting the evidence of 
plaintiff. 

Three issues were submitted to the jury:  
1. "Was the plaintiff injured by tho negligence of the defendant as 

alleged 1" 
2. "Did the defendant by his own rirgligence contributl: to his injury 

as  alleged in the answer 1" 
3. '(What damage, if any, is the plaintiff entitled to recover of de- 

fendant ?" 
The jury answered the first issue "No." 
From judgment upon the verdict the plaintiff appealed. 

P. T .  S f iers  for plaintiff. 
Glidewell, Dunn d? Gn.ynn for dcfendanf .  

Raoonm, J. The elements of negligence inrolved we1.e the presence 
of powder and grease upon the floor where tlle operator of the machine 
was required to stand in the performance of his duty and in failing to 
give plaintiff proper instructions for handling the macliine. 

The  judge charged the jury as follows: "The plaintiff contends that he 
was a minor seventeen years of age a t  the time of his injui-y and that  the 
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defendant was negligent in failing to give him proper warning and in- 
structions as to the method and manner of performing his work, and 
such failure on the part  of the defendant mas a ~ r o x i m a t e  cause of his  
injury. I f  you find from the eridence and by its greater weight, the 
burden being on the plaintiff, that  the defendant failed to exercise 
ordinary care to give reasonable and proper instructions to the plaintiff, 
and that  such failure mas the proximate cause of his injury, you should 
answer the first issue, Yes;  if you do not so find, i t  would be your duty  
to answer it, No." 

This instruction ignores other elements of negligence disclosed by the 
evidence offered by the plaintiff. I t  is true that  in other portions of the 
charge the rule of liability was correctly declared, but the foregoing 
instruction was the statement of a n  independent arid positive rule of 
law. I n  such instances. if the charge complained of was erroneous and 
prejudicial, this Court has held that the principle of contextual interpre- 
tation of the charge does not avail. Y a f f e r s o n  t.. Xiclzols, 157 N.  C., 
406, 73 S. E., 202; Champion v. Daniel, 170 h'. C., 331, 87 S. E., 214; 
Construction Co. v. 1T7righf, 189 N. C., 456, 127 S. E., 580; Hall v. 
Rhinehar f ,  191 h'. C., 685, 132 S. E., 787; XcCa71 v. Lumber Co., 196 
N. C., 597, 146 S. E., 579. 

There are many other exceptions noted in the record, but as the plain- 
tiff is entitled to a new tr ial  for the error specified, we deem it unneces- 
sary and inadvisable to discuss them. 

New trial. 

STATE r. E. A. BIIOIVX, R. L. SETZEI1 ASD C I Z V E  SETZER. 

(Filed 4 December, 1920.) 

Receiving Stolen Goods D a-Verdict of guilty of receiving stolen goods 
and acquittal of breaking and larceny is not contradictory. 

Where the defendant ir tried on three separate counts: (1) with felo- 
niously breaking into a railroad car in  violation of C .  S., 4237, (2) with 
larceny of certain goods therefrom, ( 3 )  with receiving stolen goods with 
knowledge that they hat1 been stolen, C. S.. 4250: IIcTd, an acquittal on 
the first two counts and conviction on the third is not a contradictory 
verdict as a matter of law, or objectionable on the ground that the doctrine 
of recent possession applied equally to all counts, there being sufficient 
evidence to sustain the verdict of guilty on the third count. 

APPEAL by defendant, E .  A. Brown, from Oglesby, J., at  March Term, 
1929, of BURKE. 
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Criminal prosecution tried upon an indictment charging the defend- 
ant, and others, (1) with feloniously breaking into a railroad car in  
violation of C. S., 4837, ( 2 )  with the larceny of certain automobile tires 
and a number of shotguns, describing them, ralued at $100, in the pos- 
session of the Southern Railway Company, as bailee, and ( 3 )  with 
receivir~g said properties, describing them, knowing the same to have 
been feloniously stolen or taken i n  violation of C. S., 4250. 

Verdict: Guilty on the third count of receiving. 
Judgment : Eight months on the roads. 
The defendant, E. A. Brown, appeals, assigning errors. 

Llttorney-Generul Bwmmif t  and d s s i s f u n t  Attortbey-Ge,zeral S a s h  for 
the State .  

A v e r y  it2 P a t t o n  a r ~ d  C. E'. Cocan  fos. defendatnf. 

STACY, C. J. Thero is evidence on behalf of the State tc>tiding to show 
that on 8 September, 1928, the tires and guns in  questiou were checked 
into car No. 115311 for shipment over the Southern Railway to Xor -  
ganton and Swannanoa. The car was sealed and r e m a i n d  sealed until 
i t  reached Connelly Springs, where the seal was broken, and the articles 
found missing. Soon thereafter, the defendants were disc~overed in pos- 
session of the guns and tires in  question, with the nuillbers on the tires 
obliterated. They offered to scll the tires for less than half their value, 
and wanted to pawn or sell the guns. 

I t  is the contention of the defendant that he cannot be convicted on 
the third count in  the hi11 of indictmeilt i n  the face of an  acquittal on 
the first two counts; that the evidence of recent possession applies alike 
to all counts; and that  as he was not convicted oil the first two, he must 
necessarily be acquitted on the third. 

The defendant's logic is better than his law. S .  v. Stsh., 1% S. C., 
696, 116 S. E., 721. Notwithstanding his acquittal 011 the first two 
counts, on which the jury may hare  pardoned him, there was evidence 
tending to support the third, and we cannot say, as a matter of lax ,  that 
the rerdict is contradictory. S. v. R e c o d ,  151 N. C., 695, 65 S. E., 
1010. 

We find no rerersiblc crror on the record, hence the verdict and judg- 
ment will be upheld. 

No  error. 



N. C.] F A L L  T E R M ,  1929. 43 

M. V. CLEMENT v. CANNON J I I L L S  COMPANY. 

(Filed 4 December, 1929.) 

Master and Servant C b--Evidencc of master's negligence in failing to 
provide safe tools and place to work held insufficient. 

Where there is evidence in a personal injury suit that the plaintiff was 
ordered to tighten certain nuts on a piece of lmver-driven machinery 
operated by pulley belts, and was given a wrench for the purpose, and 
that the wrench slipped from a nut, throwing the plaintiff's arm against 
the belt and injuring him: Held,  in the absence of evidence tending to 
show a defect either in the wrench or the nut or that the plaintiff had not 
been furnished a reasonably safe place to work, the doctrine of "simple 
tools and appliances" applies, and the evidence is insufficient to take the 
case to the jury, it being required that the plaintiff under the circum- 
stances use due care for his own safety, and a judgment as of nonsuit 
should have been entered. 

APPEAL by defendant from Finley,  J., at May Term, 1929, of DAVIE. 
Reversed. 

Action to recover damages for personal injuries sustained by plaintiff 
while a t  work as an  employee of defendant. 

The jury found in  response to the issues submitted to them that plain- 
tiff was injured by the negligence of defendant as alleged in the com- 
plaint, and that  plaintiff did not contribute to his injuries by his own 
negligence. 

From judgment that  plaintiff recover of the defendant the sum 
assessed by the jury as his damages, defendant appealed to the Supreme 
Court. 

Waltev E. Brock and B .  C. Brock for plaintiff. 
A .  T.  Grant and W .  H .  Beckerdite for defendant. 

CONKOR, J. Plaintiff was ordered by his foreman to tighten the nuts 
on the loom frames in defendant's mill. H e  undertook to do this work 
with a wrench furnished him by his foreman for that  purpose. The 
wrench slipped off one of the nuts. Plaintiff's hand was caught by a belt 
and was injured. His  arm was also injured. H e  alleges in his complaint 
that his injuries were caused by the negligence of defendant in failing to 
furnish him a safe place to work and proper tools with which to do the 
work required of him. 

There was no evidence tending to show that  the wrench or the nut  from 
which the wrench slipped was defective, or that  the place at  which plain- 
tiff was at work was not reasonably safe. Plaintiff testified that  the 
wrench slipped because the nut  was not a standard nut. This, however, 
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was his conclusion from the fact that  the wrench slipped from this nut, 
and had not slipped from the other nuts which he had tightened. H e  did 
not see the nuts on the looms. H e  testified that  the wrench fitted the 
other nuts, but did not fit the nut from which i t  slipped. This testimony 
was not sufficient to  show that  defendant was negligent a:; alleged in the 
complaint. The  wrench mas a simple tool, and the opera1 ion of tighten- 
ing the nuts on the looms was a simple operation. B y  the exercise of 
reasonable care, plaintiff could have ascertained beforc ho pulled or 
pushed the wrench, whether or not i t  had caught the nut. I n  the 
absence of evidence from which the jury could have found that  there was 
some defect i n  the wrench or in the nut, or that  the place rit which plain- 
tiff was ordered to work was not reasonably safe, defendant is not liable 
fo r  damages resulting from his injuries. Martin v. X a n ~ ~ f a c l u r i n g  Co., 
128 N. C., 264, 38 S. E., 816. There was error in tho refusal of d e  
fendant's motion, a t  the close of a11 the evidence, for judgment as of 
nonsuit. The  judgment is  

Reversed. 

L E E  A. FOLOER v. RUSSELL CLARK, J. I IARKS,  A. II. SHBTFORD, 
J O S E P H  A. BIEYERS, J O H N  F. CLARK, JR.,  A N D  J 4 h f E S  COKER, 
PARTNERS, TRADING A N D  DOING BUSINESS USDER THE FIRM KAME OF 

JOHN F. C'IiARK & COMPANY, A N D  T. H .  PARRIS .  

(Filed 4 December, 1929.) 

Brokers C -In this case no damage was shown to have resulted from 
failure to receive stock cum-dividend and plaintiff could not recover. 

Where, in an action for damages for failure to receive stock purchased 
by the plaintiff through the defendant brokers cum-divide ld, the evidence 
tends only to show that the agent of the local brokers represented that the 
stock bought then would be cum-dividend when in fact it .vas ex-dividend, 
and there is no allegation of fraud and the plaintiff had not offered to 
rescind the contract of purchase: Held ,  in the absence of evidence that 
tlio price of the stock purchased had not been reduced b~r  the amount of 
the dividend, a judgment as of nonsuit should have been allowed, the 
plaintiff having failed to show any damage arising from the negligence of 
the local brokers. 

APPEAL by defendants from Stack, J., a t  X a y  Term, 1929, of NECK- 
LEiYRURQ. 

Civil action to recover damages of defendants, as brokers, i n  buying 
stock for plaintiff on the New York Stock Exchange, ex-dividend, when 
i t  had been reported by defendants' agent as selling cum-dividend on the 
day of purchase. 
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On 23 February, 1926, the plaintiff placed with the defendants, 
brokers i n  the city of Charlotte, an order to buy a t  the market 500 shares 
of the common stock of the General Xotors Corporation. Defendants' 
agent represented to plaintiff that orders executed on that day would 
entitle the purchasers of said stock to a dividend of 13/42, which had 
been previously declared, but was not payable until 1 2  March following. 
I n  this, the agent was in error, for said stock sold exdividend on that  
day. 

From a verdict and judgment in favor of plaintiff for  $875, the 
amount of the dividend in question, the defendants appeal, assigning 
errors. 

C. 11. Gover for p la in t i f .  
Alfred S .  Wyl l ie  and Cansler Le. Cansler for defendants. 

STACY, C. J. The plaintiff has failed to show any loss due to the de- 
fendants' negligence. True, he did not get the dividend in question, but 
there is no evidence that the price of the stock mas not thereby reduced. 
The testimony of defendants' agent would seem to iudicate that it was. 
At any rate, we have discovered no evidence on the record of loss suffered 
by the plaintiff which may reasonably be said to be proximately attribu- 
table to the negligence of the defendants. Plaintiff took the stock and 
never offered to rescind the contract of purchase. There is no a l l ~ g a -  
tion of fraud in the transaction. N c S a i r  v. Finance Co., 191 N .  C., 
710, 133 S. E., 85;  Pritchard v. Dailey, 168 N .  C., 330, 84 S. E., 392. 

Of course, a broker is liable in damages for fraud or negligence which 
results in iiijury to his customer, but no measurable tort liability has 
been shown on the present record. 4 R. C. L., 285. 

Reversed. 

STAlE Y. W. H. HICKEY. 

(Filed 4 Decemher. 1929.) 

1. Constitutional Law J a-Federal provisions as to searches and seizures 
are not restrictive on states. 

The provisions of the Federal Constitutional Amendment, Art. IV, secur- 
ing to the people the right of safety and protection of their persons and 
property against unreasonable searches and seizures, and providing that 
no warrant should be issued except upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be searched 
and the persons or things to be seized, are not restrictive of the powers of 
the State, and apply solely to the Federal Government. 
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2. Intoxicating Liquor A d-Arrest and search of person reasonably 
suspected of can-1-sing intoxicants is lawful. 

IVllere all omccr sccs a person leave his automobile \villi his appearance 
i ~ ~ t l i c a t i n g  tllat he  had sonletl~ing concealed on his persoil :tiid reasonably . . 
glvlng the  iml~res,siclu tha t  t l~ t l  person was  carrying intoxicating liquor, the  
oflicer may inlmediiitely ar rcs t  i~nt l  sexrch such person, :iltd w h ~ r e  a half-  
g;~llon of liquor i s  fount1 on tht, prrsim of the d c f c n d a ~ ~ t  the  :iction of the  
officer docs not violate t he  provisions of Article I, section 11, of the  S t a t e  
Constitution. 

3. Constitutional Law 1.' a-Pro\ision that defendant may not be com- 
pelled to give evidence against self does not apply to physical facts. 

T ~ o n  the  tii:rl of the deft>ntl:mt for violating the prollibition law the  
iiltroductioil ill evidence of testimony of the  ofticer makin;: the ar res t  t h a t  
he  found a 1l:tlf-gallon jar  of litluor 011 the  person of t l ~ e  defpndant i s  
conipcter~t, and i \  11ot in vio1,ltion of the  constitutional ~ ~ r o v i s i o n  t h a t  a 
defend:~nt niay not be compelled t o  give evidence agaiust  Ilirnself, the  pro- 
vision not applying to  phjsical  fac ts  o r  conditions. 

4. Intoxicating Liquor A bTur l in@on Act will be liberally construed. 
Our prohibition ac t  was  p:lssrd in pursuance of Article I, section 2, of 

t he  S t a t e  Constitution provitling t h a t  al l  political power is vested in mid 
derived from the  people, and  t h e  approval of the  geople of this s ta tu te  a s  
cxl~ressetl  in the  electiot~s rwluircs a liberal construction of t h e  s ta tu te  
to  car ry  out  i t s  intention a s  gathered f rom i t s  related p.ir ts  and clearly 
e s p r e s s ~ l .  

5. Intoxicating Liquor A a-Turlington Act is valid. 
-111 a c t  by our  I~cgi - ln ture  lo  lnake the  State law confcrm to  the  "Vol- 

s t w d  Act" pafscd t ) ~  C'ol~grrcs, is  valid, and in qorncb resprr ts  more 
str ingent t han  the  Congression:~l act  

6. Intoxicating Liquor A c-"Liquor" will be deemed "into:uicating liquor" 
in the absence of proof to thc contrary. 

IVherc. a defendant i s  indicted for  violating our  Sta te  prohibition law. 
evidence t h a t  he  hat1 in his ]~osscssion one-half gallon of ' l iquor" i s  in- 
terprrtcd 21s being a n  intoxic.:~ting beverage Iiavin:: the  1)rohibitcii quan- 
tity of into\icant,  or coltt:~iilii~g more t l m l  one-half of one per centum of 
:~ l co l~o l  by rolume, when there  is  no  evidence to t h e  contrary. 

7. Intoxicating Liquor U a-Evidence of possession of intoxicating liquor 
is sufficient for directed verdict for possession and transportation. 

IVliere upon the  t r ia l  of t h e  detentlant for t he  riolation of the Con- 
formity Act there is  testimolly of a n  officer t h a t  he took from tlefendant, 
a t t e r  he  left  his automobile ant1 was  cntering a building, :1 h:llf-gallon j a r  
of liquor, t h e  defendant iutrotlucing no c\  idence : Held,  t le evidence ma4 
sufticient to  iuppor t  a r l l :~rgc t h a t  if the  e \  itlence satisfied the  jury beyond 
a reasonable doubt of the d e f c ~ ~ d a n t ' s  guilt of possession and  transporting,  
t he  jury should answer those issues in the  aflirmative. 

APPEAL f r o m  Haru~ood,  J., and a jury, at  April Term, 1029,  of 
MITCIIELL. No error. 

A. 5. Burleson, an officer, testified to the effect that "I saw him (de- 
f e n d a n t )  ge t  out of the car. H e  h a d  on a light sweater ,  a r d  I s a w  a bulk 



N. C.] PALL T E R N ,  1929. 4 7 

of something under his arm, and started to go in the door in  the Glenn 
Building in  Spruce Piile, and I ran  in before he could get into the door 
and caught him and took one-half gallon of liquor from under his 
sweater." 

The court below charged the jury:  ''If this eridence satisfies you 
beyond a reasonable doubt that  the defendant had in his possession 
liquor, then you would return a ~ e r d i c t  of guilty against him for the 
possession of intoxicating liqilor. If this evidence satisfies you beyond 
a reasonable doubt that the defendant t r a ~ i s ~ o r t r d  liquor-that is, car- 
ried i t  from one $ace to another and had i t i n  his custody and control, 
and moved it from one place to another, you would return a ~ e r d i c t  of 
guilty of transporting. The  defendant did not introduce evidence in 
this case. That  is not to be considered by you to his prejudice. The 
burden is on the State to satisfy you beyond a reasonable doubt of his 
guilt. You may retire and make u p  your verdict." 

There v a s  a verdict of guilty. The court below fined the defendant 
$100 and costs. The defendant excepted and assigned as error the ad- 
mission of the testimony of the officer, A. S. Burleson. At the close of 
the State's evidence, defendant made a motion to dismiss the action or 
for judgment of nonsuit. C. 8.) 4643. 

Attorney-General Brummiff and Assisfanf Attorney-General Sash f o r  
the State. 

Charles Hutchins for defendanf. 

CLABI<SOS, J. The defendant cited the following amendments to the 
Constitution of the United States, claiming that he is protected under 
them : 

Art. IV,  "The right of the people to be secure in their persons, houses, 
papers, and effects against unreasonable searches and seizures, shall not 
be violated, and no warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation and particularly describing the place to  
be searched and the persons or things to be seized." 

Art. V. " S o  person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a grand jury, 
except i n  cases arising in the land or naval forces, or i n  the malitia, 
when in actual service in time of war or public danger; nor shall any 
person be pubjcct for the same offense to be twice put in jeopardy of 
life or l imb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use 
without just compensation." 

We cannot so hold. 
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I n  S. v. Godette, 188 N .  C., a t  p. 502, speaking to the subject, i t  is 
said: "The United States Court, in Brolvn  o. S e w  J e ~ , i e y ,  175 U. S., 
175, citing numerous authorities, says : 'The first ten amendments to the 
Federal Constitution contain no restrictions on the p o ~ e r s  of the State, 
but were intended to operate solely on the Federal Government.' Enssign 
v. Pennsylvania\, 227 U. S., p. 592; 8. v. Campbell, 182 N. C., p. 911. 
This case was taken to the Supreme Court of the United States on writ 
of error and affirmed. 262 U. S., p. 728; R. v. Simmons ,  183 N. C., 
p. 684." 

The defendant contends: "The illegal scare11 and seizure of the de- 
fendant and the result thereof, the corivictiori of the defendant, violates 
said Fi f th  Amendment to the Constitution of tlie United States, as well 
as A.\rticle I, section 11 of tllc Constitution of S o r t h  Carolina, both of 
which provide in  effect that  a defendant shall not be rvquired to give 
evidence against himself. I f  the State had been required to proceed 
against tlie defendant with such legal evidence as it had no conviction 
could have been had. The  State did riot proceed to convict the defend- 
ant  by any such evidei~ce, but proceeded to coririct him hy evidence ob- 
tained by the seizure of the person, and a search of his person without a 
process, and without evidence. The  defendant mas in eTect placed on 
the stand, examined, and such examination used against him to convict 
him. The defendant insists that  the upholding of these provisions of 
Federal Constitution and the State Constitution are of f a r  greater im- 
portance to tlie dignity of the law than tlie coliviction of a defendant for 
a mere misdemeanor." 

Article I, sec. 11, of the Constitution of Sort11 Caroli la, invoked, is  
as fo l low:  "In all criminal prosecutions every man has bhe right to be 
informed of the accusation against him and to confront the accusers and 
witnesses with other testimony, and to have counsel for his defense, and 
not be compelled to give evidence against himself or to pay costs, jail 
fees, or  necessary witness fees of the defense, unless found guilty." 

"In North Carolina it has long been the law that  a physical fact or  
condition ~vhich  x a s  brought out by the illegal action of an  officer may 
be given in evidence against tho defendant. S. I - .  Qrah lm ,  74 PI'. C., 
646 (prisoner compelled by officcr to put shoc in track).  This  case has 
been approved in many decisions sincc, including S. 1'. XalTefte, 125 
N.  C., 725, which case was affirmed in the ITnitetl States Etupreme Court 
on writ of error in M a l l ~ t t  v. .lT. C., 181 0. S., 589; S. v. Thompson,  
161 N. C., 238 and S. e. S w i l l c ,  175 K. C., 731. There are  quite a 
nuriiber of courts that  disagree with the principle established by S. v. 
Graham, rupra. Some of these decisioiis a re  cited by tht> defendant in 
his brief. W e  do not think the action of the officers illegal in the present 
case." . S. v. Godetfe, supra, at  p. 508. 
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We find this in the Constitution of North Carolina, not cited by de- 
fendant, Article I, section 2 : "That all political power is vested in, and 
derived from, the people; all government of right originates from the 
people, is founded upon their will only, and is instituted solely for the 
good of the whole." 

The will of the people of North Carolina has been expressed on the 
very question presented on this appeal. On 27 May, 1908, the matter 
was submitted to the people of the State. The vote "For the manu- 
facture and sale of intoxicating liquor" was 69,416, "Against the manu- 
facture and sale of intoxicating liquor" was 113,612-total vote 183,028, 
majority against the manufacture and sale of intoxicating liquor was 
44,196. 

The Eighteenth Amendment to the Constitution of the United States 
is as follows: "After one year from the ratification of this article, the 
manufacture, sale, or transportation of intoxicating liquor within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subjwt to the jurisdiction thereof, for beverage 
purposes, is hereby prohibited." Forty-five States ratified the amend- 
ment-North Carolina on 16 January, 1919. The "Volstead Act" was 
all Act of Congress, 28 October, 1919. A11 act supplemental to the 
National prohibition act was approved 23 November, 1921. These acts 
were passed to carry into effect the Eighteenth Amendment to the Con- 
stitution. 

The General Assembly of North Carolina, Public Laws of N. Cj., 

1923, ch. 1, C. S., 3411, passed "An act to make the State law conform 
to the National lam in relation to intoxicating liquors," and is to some 
extent more stringent than the "Volstead Act." This act has been fre- 
quently upheld and construed by this Court. S. v. XcAllister, 187 N. e., 
400; S. v. Beavers, 188 N .  C., 595; S. u. Knight, ibid., 630; S. v. Jarreft, 
189 N. C., 516; S. v. Sigmon, 190 S. C., 684; 8. v. Pierce, 192 N.  C., 
766; S. v. k?d, 193 N. C., 668; S. v. Hege, 194 N. C., 526; S. v. Dowell, 
195 N. C., 523. 

The General Assembly of this State has recently passed an act to teach 
the children in the schools of the State the danger of intoxicating liquors 
and narcotics on the human system. Public Laws 1929, chapter 96, "An 
act to require the public schools of the State to furnish adequate and 
scientific instruction in the subject of alcoholism and narcotism." This 
is a wise preventive measure. 

I n  S.  v. Campbell, 182 N. C., at p. 914-5, the law is stated by 
Clark, C. J., as follows: "In 3 Cyc., 886, it is said that where 'An offense 
is committed in the presence or view of an officer, within the meaning of 
the rule, authorizing an arrest without a warrant, when the officer sees 
it, although at a distance, or hears the disturbance created thereby and 
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proceeds at once to the scene thereof, or the offense is continuing, or has 
not been consummated a t  the time the arrest is made.' I n  the case at bar 
the officers had information, which proved to be correct, that  the defend- 
ant mas carrying on his person, concealed, a quantity of liquor in rioln- 
tion of the prorisions of the Consolidated Statutes above quoted. The  
offense was continuing, and the sale had not been consummated a t  the 
time the arrest was made. I n  many cases, unless an arresl is made under 
these circumstances, the criminal would escape or the crime be com- 
mitted before the officer could make affidavit and obtain a warrant. Fo r  
instance, if the officers had information, which TTas reliable, that  one was 
carrying a concealed weapon, or was on his ~ a y  to corninit an assault 
with it, surely it nould be their duty to arwst  the offen~lcr though our 
statute and our decisions require that  in such casr thcy should at once 
take him before a judicial officer and procure a warrant  and institute a 
judicial investigation." 8. v. F o t ~ l e r ,  172 N. C., 905; 9. 2). S c v i l l r ,  l f 5  
N. C., 731; S. v. Simmons, 183 N. C., 684; S. v. JenXins, 195 9. C., 747. 

The witness for thc State, officer Burleson, testified ''took one-half 
gallon of liquor off of him." 

The defendant, i n  his brief says: "Is evidence by an officer that he 
obtained one-half gallon of liquor sufficient to sustain a conviction, 
without further proof as to the kind, quality and strength of the liquor 
sufficient to show the same intosicating?" 

The Conformity Act, Public Laws 1923, chapter 1, section 1 ( 3  C. S., 
3411(a), says "(1) The word 'liquor' or the phrase 'into.ticating liquor' 
shall be construed to include alcohol, brandy, whisliey, m m ,  gin, bi,er. 
ale, porter, and wine, and in  addition therr'to any spirituous, vinous. 
malt or fermented liquors, liquids, and compounds, whether medicated, 
proprietary, patented, or not, and by whatever name called, containing 
one-half of one percentum or more of alcohol by d u r n e ,  which ar r  
fit for use for beverage purposes," etc. S. c. Sigmon, supra, p. 690. 

"Liquor," as the word is commonly used, means intosicating liquor. 
8. v. Gulcznski, 120 A 88, 89 (Del.) ;  Shahan v. Hardwick, 118 S. E., 
575, 30 Ga. App., 526; Clay v. State, 102 S.  E., 367, 24 Cia. App., 811; 
Armstrong v. State, 265, S .  W., 672, 673, 150 Tenn., 416. 

Generally the word "liquor" implies intosicating liquor, and there- 
fore proof that  a defendant sold "liquor" is sufficient to show, in the 
absence of adverse testimony, that  he sold intoxicating liquor. Smith v. 
State, 86 S. E., 283, 1 7  Ga. App., 118. 

Every contention made by defendant has been frequently decided con- 
t rary  to the position taken by him on this appeal. 

I n  S. v. McAllister, 187 N. C., a t  p. 404, the following observation is 
made: "It is  well said by C h - k ,  C. J., in  the concurring opinion in  S. v. 
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Coleman, 178 N.  C., 762: 'The intention of the act may be tersely ex- 
pressed in the phrase, "Taste not, touch not, handle not" the forbidden 
article (for beverage purposes). I t  is outlawed by the statute, just as 
dynamite o r  any poisonous drug, and for the same reason that  the 
popular mill has deemed this necessary for the public welfare, and made 
the violation of that  mill a crime.' " 

I n  S. v. Siymon, 190 N .  C., a t  p. 692, we find: "The Legislature of 
Kor th  Carolina, part  3 C. S., 3411(b), has said:  'And all the pro- 
visions of this article shall be liberally construed to the end that  the 
use of intoxicating liquor as a beverage may be prevented.' This pro- 
vision is  the wisdom of ages. Solomon, the wisest man (Prov., ch. 23, v. 
29, 32), said: 'Who hath woe? who hath  sorrow? who hath  contentions? 
who hath  babbling? who hath wounds without cause? who hath  redness 
of eyes? They that ta r ry  long a t  the wine; . . . A t  the last i t  
biteth like a serpent, and stingeth like an adder.' " 

We fully set forth the law on this subject and again "write the vision 
and make i t  plain upon tables, that  he may run that  readeth." Hab.  2 :2. 
W e  find 

X o  error. 

CHARLES B. JIAcRAE v. CIlT O F  FAPETTEVILLE A X D  W. F. 
CAMPBELL, BUILDING IXSPECTOR. 

(Filed 4 December, 1929.) 

1. Municipal Corporation H b---Ordinance regulating erection of filling 
stations held invalid under facts of this case. 

In proceedings for mandamus to compel a city, through its building 
inspector, to issue a permit for the erection of a gasoline filling station, 
nn ordinance making it unlawful to erect sucli a station nearer than 250 
feet to any residence within the corporate limits provided that the ordi- 
nance shall not apply to suc11 stations already erected, is held void, it 
appearing that many stations had been erected and that the effect of the 
euforcemel~t of the ordinance would bc to give a monopoly to the stations 
already erected, and that the ordinance mas not uniform in its application, 
and that to prohibit the building of the station in suit would be to deprive 
the owner of his property rights. 

2. Same-Filling stations are not nuisances per se, and ordinance reg- 
ulating their erection is void when not uniform and impartial. 

Gasoline filling stations built and maintained under the provisions of 
law are not nuisances pcr se, but are of public necessity, and they may 
not be prohibited for purely aesthetic reasons, and where an ordinance is 
not uniform, fair and impartial in its application, it will be held void. 
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3. Same--Ordinances regulating erection of filling stations which amount 
to taking private property without compensation are void. 

Private property ciuinot be tahen for g r i \ a t r  purposes, but only fcrr those 
purposes which are  public in their nature npon tlie p:1y11 ent of just com- 
pensation, and an ordi~iance regulating the erection of gasoline filling 
stations within the limits of a city that has the effect of vonliscating the 
property of a n  owner is roid. 

4. Municipal Corporations H *Validity of ordinanco will not be decided 
in absence of information as to its reasonableness. 

Wlirre subseclnent to and pending proceedings in mandnmus to compel a 
city to iswc a permit for a filling station untler an existirg ordinance, the 
city has pacscd :I jicneral zoning ordinawe. tlie latter n i l l  not be consid- 
ered in the absence of iriforniation upon n l ~ i c l ~  the court, may determine 
as  to whcthcr the later ortli~iarice was reawnable under the facts pre- 
sented for de te rnha t io~i .  

8. SamcWhether ordinance is a valid exercise of the police power is 
subject to determination by the courts. 

An ordinance passed n n t l ~ r  provision of statute, purporting to f i l l  
within tlie police poncrs as  to health, fafcty, ctc., is subject to judicial 
review by tlie courts, and the expressed purpose of the (rtlinmice in this 
respect is not controlling on the courts. 

STACY, C .  J., dissents. 

,\ITEBL by defendants f r o m  Sinrlair, J. ,  a t  Chambers, 13 J u l y ,  1929, 
Fayettcrille,  IT. C. F r o m  C u a r n ~ a ~ n n .  12ffirmcd. 

T h i s  i s  a n  npplication f o r  a wr i t  of mandamus,  untler C. S., 866, 
against the  ci ty  of Fayetteville a n d  i ts  building inspector, t o  issue a 
permit  t o  plaintiff autliorizing h i m  to construct a filling station upon a 
certain lot of plaintiff's i n  tlie c i ty  of Fayet tc\ i l lc ,  a t  the  intersection of 
H a y  Street  and  Rinsda le  Arenue,  being a lot 1 5 3  feet on  H a y  Street  and 
100 feet on II insdale  Avenue. T h e  summons was issued 22 June .  1929. 
a n d  du ly  served on defendants and  complaint and  amended complaint 
dnly filed setting for th  cer tain ordinances wliicli p l a i n t i 9  prayed to b: 
declared roid,  and  t h a t  defendant building inspector g ran t  permit .  T h e  
mater ial  p a r t  of answers of defcndants is  t o  the effect t h a t  t h e  ordinances 
a r e  valid under  the  police power given the  ci ty  of Fayctteville,  and  tha t  
tho action bo dismissed. 

T h e  judgment  rendered by  t h e  court  below is a s  follows: "This cause 
coming on t o  be heard  before h i s  I Ionor ,  PIT. A. Sinc  air ,  Judge,  a t  
Chambers, and  being heard upon  the  r e r i f i d  complaini,  and  answers, 
and upon affidarits filed by plaintiff and  defendants, and  upon argunierit 
of counsel, and  t h e  court being of t h e  opinion tha t  t h e  ordinances set 
out  i n  the  coinplaint and  t h e  amended complaint a r e  i n r a l i d :  I t  is  
therefore, upon  motion of Rose & Lyon a n d  J a m e s  H a c R a c ,  attorneys 
f o r  plaintiff, considered and adjudged t h a t  the  building inspector of tlie 
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city of Fayetteville be, and he is hereby ordered and directed to issue a 
permit to the plaintiff for  tho construction of a filling station, upon the 
land described in the complaint, subject to the conformance by the plain- 
tiff with the building laws of the State of North Carolina. Done a t  
Fayetteville, N. C., this 1 3  July,  1929." 

The defendants excepted to the judgment as signed and assigned error 
and appealed to the Supreme Court. The  other necessary facts will be 
set forth in  the opinion. 

Rose B Lyon. for plainti f .  
Robinson, Dolwning B Downing for defendants. 

CLARKSON, J. The question for our determination is the validity of 
the, following ordinance : 

"SECTION 1. Tha t  i t  shall be unlawful for any person, firm or cor- 
poration to install, build, construct or  erect, alter or repair any building, 
place or structure to be used as what is  commonly known as a gasoline 
service station where gasoline and oils are kept and sold, nearer to any 
dwelling than 250 feet, within the corporate limits of the city of Fay- 
etteville, provided that  this ordinance shall not apply to serrice stations 
already established, and to the erection of any stations where e permit 
has already been issued by the city. 

SECTION 2. Any person, firm or corporation violating the provisions 
of this ordinance shall, upon conviction before the mayor, be fined $25. 

SECTIOK 3. Tha t  this ordinance shall be in  force and effect from and 
after its ratification." This  ordinance was adopted 24 June,  1929. 

The ordinance which was first sought by plaintiff to be declared 
invalid, defendants in their brief say "To be perfectly frank with this 
Court, we do not contend for the validity of the ordinance." We do not 
consider that  ordinance. 

After this application for the writ of mandamus was instituted, the 
defendant, city of Fayetteville, passed the above ordinance mentioned 
on 24 June,  1929. The facts undisputed on the record are to the effect 
that  the lot upon which i t  is sought to erect a gasoline station is on H a y  
Street, one of the longest in the city, and a portion runs through the 
business section and a large portion runs through the residential section, 
and the lot is  near the center of the oldest residential section, and that 
the nenrest filling station to the lot is more than 1,700 feet. The affidavit 
of James MacRae, made 13  July,  1929, was to the effect that  the prop- 
erty has an  encumbrance on i t  of approximately $15,000, and a heavy 
and substantial payment will be due in  August, 1929. Tha t  diligent 
efforts have been made to rent the property for residential purposes, but 
the efforts have been in vain;  that  the property has been vacant for 
approximately twelve months and no revenue has been derived there- 
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froin; that  unless the contract for  sale be consummated mith the Stand- 
ard Oil Company, that  it is highly probable that plaintiif will be utiable 
to discharge encumbrances against the same, resulting ill the loss of the 
property. It was also in  evidence that  property in that  ricinity Tvas 
gro~ving less valuable and desirable for residential purpxcs ,  as the tcn- 
dcncy of business was to travel westwardly, and the prop2rty was becom- 
ing more valuable arid desirable for business purposes. I t  mas in evi- 
dwce  that  the Standard Oil Company will erect upon the premises a 
tlioroughly modern and up-to-date filling station constructed froin tlic 
bost material, equipped with every safety derice, under a general scheme, 
plan and type of architecture in keeping mith the clcznliriess and beauty 
of that  portion of the city of Fayetteville in wliich he property is 
located and that  the cost of said building and i m p r o ~  ements will be 
between eight and tcn thousand dollars. I n  the event a pc>rmit is granted 
the same would be so constructed as to coniply with the building l a m  of 
the State of North Carolina, and the regulations of the city of Fay-  
etteville. 

There was evidence to the effect tlint the crertion of the filling station - 
would constitute "a hazard and eye sore," and would materially affect 
the desirability of the entire vicinity for resitlential purposes. 

I t  m s  in evidence that  a surrey of the filling stations now operating 
in tlie city of Fayetteville has been made, and that as a .esult tliereof i t  
appears that there are twenty-four of sucli stations n i th in  the corporate 
limits of said city, and that  twenty-three of then1 are locatcd within 
230 fe i~t  of residences used and occupied as sucli. That  tlic total number 
of suc.h filling st:ttions opcratcd within the corporate limits of the city 
of Fayetteville, only one is serviced by tlw Standard Oii Company, the 
o th tw being serviced by its conlpetitors. Building a filling station on 
p1:lintiff's lot mould be within 250 feet of a dwelling or residence. 

Autonlohiles are here to stay, and are now generally used for business 
anti pleasure, and it is necessary for the ronr.eriience of the public that  
filling stations and garages be established and even in residential sections 
of cities and t o n m  they arc  held not to be nuisances pcr se. IInncs v. 
Carolina Cadillac Po., 176 S. C., p. 3 5 1 ;  Hizrc~il 1;. Goldsi~oro, 192 N. C., 
348; C l i n f o n  1;. Oil C'o., 193 K. C1., 432. 

I n  every civilized country it is well-settled, wit11 rare 11sceptions, that  
prirate property cannot be taken for private purposes and private prop- 
erty can only be taken for public l n q o s t ~  upon thc payment of just 
compensation. A gasoline station is not, under the aw, pcr se "a 
hazard." I t  might be to some an "eye-sore," but the law does not allow 
acsthctic taste to control private property, under the guiqe of police 
power. Speaking to the subject, we find in C i t y  of S f u r y e o n  v. Tl'abash 
Ell. Co., 17  S .  TV. Rep., 2 ser. (&In.), a t  p. 618, the folloving: "The city 
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has no power to declare that to be a nuisance which is not so at cornmoll 
law or by statute." ,Illison v. Citlj of Richwmzd, 51 310. Spp. ,  133; 
Carpenter v. Reliance Realty  Co., 103 No.  App., 480, 77 S. W., 1004; 
S t .  Louis v, Iieitzcbarg Packing d Procision Co., 141 Jlo., 375, 13 S. I\'., 
954, 30 I,. R. A,, 551, 64 Am. St. Rep., 516; Crossman v .  Galvesion, 112 
Tes., 303, 247 S.  W., 810, 26 ,I. L. R., 1210. Even where the general 
power esists to declare a nuisance, a city cannot declare the place of a 
single indiridual to be a nuisance in  the absence of a general regulation 
applicable to all others of the same class. 19 R .  C. L., see. 117. Keither 
can a city by T-irtue of the police pov-er alone, for purely aesthetic pur- 
poses, limit the use which a person niay make of his propei9t,v. 1 0  R .  
c. L., 140. 

Ordinances of towns and cities wliere prirate property is  inrolved 
must be uniform, f a i r  and impartial in their operation. The present 
record discloses that  there are now twenty-three filling stations n ithin 
250 feet of residences-the ordinance limit. As to these residenccs, we 
do not know vhether they belong to  the rich or the poor, but they are 
near filling stations perhaps for  all time. The ordinance upon considera- 
tion prohibits the building of a filling station on plaintiff's lot within 
230 feet from residences, which would prohibit plaintiff erecting a filling 
station on his lot. I s  this ordinance in its operation uniform, fa i r  and 
impart ial? The statement of the facts is a sufficient answer that it is 
not. Then, again, 250 feet from any residence in  t h ~  cities and towns 
whcre lots are generally 50 to 100 feet frontage, would practically limit 
in the future gasoline stations to sinall area and tend to allow a monopoly 
of those already in esistence. The vice of the ordinance is apparent. We 
ha re  no doubt of the good intentions of the gouerning body of defendant, 
city of Fayetteville, but the operation of such an  ordinance, under the 
facts disclosed in this action, is destructive of property rights. The  
facts of record disclose that  to keep pIaintiff from selling his property, 
heavily encumbered, vacant for over twelve months, unable to rent for 
residential purposes, paying no doubt heary taxes on vacant property, 
the ordinance was enacted. The  ordinance reaches out to practically 
confiscate plaintiff's property and places a 250 feet limit, which gires a 
monopoly to twenty-three gasoline stations near homes and escludes 
plaintiff. The  facts in reference to the rcasonnbleness of ordinances of 
this kind are subjects of inquiry by the courts to determine the validity. 
Board of IIea~lth v. Lewis, 196 N. C., 641; Sfantlard Oil Co. c t  a l .  v. 
Nnrysvil7e Adv., op. 445, Sup. Ct. Rep., Vol. 49, p. 430. T e  cannot 
hold the ordinance valid. Bizzell z'. Goldsboro, 192 R. C., 345; Clin fon  
1 % .  Oil  Co., 193 K. C., 432; Ezwden 1%.  TOIL^ of dlzoskie, post, 92 .  

I n  Hardin  v. Ci t y  of Raleigh, 192 X. C., 393, even in zoning ordi- 
nances, i t  is held that there must be uniformity and a tribunal is estab- 
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lished and charged with duties and the matter subject to review. On 
12 August, 1929, a zoning ordinance was adopted by the city and de- 
fendants request this Court to now allow i t  to be set up  as a defense, 
citing Refining Co. r. X c l i ~ r n a n .  179 N. C., 314. 1 1 1  that  case the 
action u7as pending, and 1 October, 1919, the ordinance rvas passed and 
the application for mandamus was heard a t  October Term, 1919, of the 
court after the ordinance mas passed. The  Court was able on the record 
to determine the reasonableness of the ordinance. I n  thtm present action 
judgment was rendered in f a ro r  of plaintiff and after appeal to this 
Court the zoning ordinance was adopted. W e  are not irclined to allow 
the ordinance to be pleaded. There is no way to consi ler the reason- 
ableness of the zoning ordinance. 

"A determination by the Legislature to what is a proper exercise of 
the police pon er is not final and conclusive, howerer, but is subject to the 
superrision of tlie courts. For, as has a l rwdy been stated, the mere 
assertion by tlie Legislature that  a statute relates to the, public health, 
safety and welfare, does not of itself bring such statute within the police 
power of the State. I t  is clear that  legislative bodies, under the guise of 
police regulations protecting the public welfare, cauliot arbitrarily pass 
laws which ha re  no relation to that  subject. W h e t h ~ r  the police power 
has been exercised within the proper limitations, whether or  not a law is  
reasonable, whether a partic&< nleasure is designed to  further some 
governmental function or to further pr i ra t r  gain, and ,vhether an act 
bears any reasonable relation to  the public purpose sought to be accom- 
plished, are all judicial questioiis. I n  like maliner the question as to what 
are subjects of the lawful exercise of the police power is a question for 
judicial determination. Therefore, in its last analysis, the question of 
the validity of measures macted uudcr the police power is  one for the 
court." 6 R. C. L., a t  p. 241-2. The  judgment of the court below is 

Affirmed. 

STACY, C. J., dissents. 

S. 0 .  PEEBLES AND WIFT. .TI~~ANl.>TTE I'CI~>I:Ll~;S. 1 W. C. IL)OI,, TKTJSTEE. 
AN]) T H E  P I E D M O S T  RT-ILI) ISG 4 S D  I.0A4K ASSO~ ' I r lT I0S .  

1. Evidence D c;  I b-Where bank ledger has no probative value as 
evidence tending to establish fact in issue it is properly excluded. 

111 proceedings to enjoin a sale under foreclosure of a deed of trust 
w lwe  the plaintiff introduces evidence tellding to show that lie had not 
received the loan for which the deed of trust was given, the ledger of the 
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bank, identified as a record of the lender, with the bank showing two 
items for the same amount of the loan charged against the lender on the 
day that the borrower deposited a like amount with the bank: Held, 
the ledger sheet was properly excluded in the absence of evidence from 
which the jury  could find that one of the items charged to account of the 
lender was paid to the borrower, it having no probative force upon the 
fact of payment in issue, and being irrelevant and immaterial. 

2. Trial E g-In the charge to the jury the use of the word "testimony" 
instead of "evidence" held not prejudicial error in this case. 

Held,  in this case that the use by the judge in his charge to the jury of 
the word "testimony," instead of the word "evidence," upon the quantity 
of proof required of the plaintiff, mas not prejudicial to the defendant. 

APPEAL by defendants from Clement, J., at June  Term, 1929, of 
QUILFORD. NO error, 

Action to enjoin the sale of land under the power of sale contained in 
a mortgage from plaintiffs to the defendant, W. C. Idol, trustee, and for 
the cancellation of said mortgage, and of the note secured thereby, pay- 
able to the defendant, the Piedmont Building and Loan Association. 

The  allegation in  the complaint that  plaintiffs have received no con- 
sideration for said note was denied in  the answer. The  issue thereby 
raised was submitted to the jury and answered as follows: 

"Was the note secured by a mortgage, which mortgage is  recorded in 
Book 444, page 300, in the office of the register of deeds of Guilford 
County, executed without consideration, as alleged in the complaint? 
Answer : Yes." 

F rom judgment on the verdict, defendants appealed to the Supreme 
Court. 

Xing, Sapp d King for plaintiffs. 
Roberson, Haworth d Recse for defendants. 

CONNOR, J. Some time prior to 1 3  October, 1924, the plaintiff, S. 0. 
Peebles, the owner of a certificate for ten shares of its stock, issued to 
him on 15 January ,  1924, applied to the defendant, the Piedmont Build- 
ing and Loan Association of High Point, 9. C., for a loan of $1,000, 
to be secured by said certificate, and by a mortgage on certain land de- 
scribed in said application. The  application for the loan was approved 
by the directors of said association. Thereupon, on 13  October, 1924, 
plaintiffs executed a mortgage by which they conveyed to the defendant, 
W. C. Idol, trustee, the land described in  the application. -1 note for 
$1,000, executed by the plaintiff, S. 0. Peebles, and payable to the de- 
fendant association, the mortgage securing said note, esccuted and 
acknowledged by the plaintiffs, and the certificate for ten shares of its 
stock, owned by the plaintiff, S. 0. Peebles, were delivered to the de- 
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fendant association and are now in  i ts  possession. Delnult has been 
made in the payment of said note, according to its tenor, and a t  the 
request of the defendant association, the defendant, TV. C. Idol, trustee, 
has advertised the land conveyed to him by the mortgage for sale. 

Plaiutiffs allege in  the complaint in this action that  they have re- 
ceived no consideration for the uote secured by the mortgage; they pray 
judgment that  the defendants be enjoined from selling the land described 
in the mortgage, under the power of sale contained therein, and that  the 
note and mortgage be canceled and delivered to them. 

Defendants deny the allegation in the complaint that  plaintiffs have 
receired 110 consideration for said note; they allege that  a check for 
$1,000, payable to S. 0. Peebles, and drawn by W. C. 1-dol, secretary 
of the Piedmont Building and Loan Association, on the Vachovia Bank 
and Trus t  Company, was delivered to the plaintiff, S. 0. Pechles, on or 
about 17  November, 1924, for said note, antl that  said h e c k  was de- 
posited by the said S. 0. Peebles with the TTachoria Bank antl Trust  
Company of H igh  Point, IN. C., to  his  credit, on 19 November, 1924, 
and that on said day the said check mas charged to the account of the 
Piedmont Building and Loan -2ssociation wit11 said Eank  and Trust  
Company. 

Evidence for the plaintiffs tended to sllom tliat within a few days after 
the note, mortgage and certificate were delivered by liim to the defendant 
association, and before its attorneys had reported to it the result of their 
investigation as to plaintiffs' title to the land described in tlle mortgage, 
the plaintiff, S. 0. Pwbles, notified W. C. Idol, secretary ,f the clefend- 
ant  association, that  he would not need tlw loan for vhich  lie had 
applied, and tha t  he had requested the said W. C. Idol  to returli his  
papers to liim, arid that  the said Ti7. C. Idol  adviscd tlie said plaintiff 
that  the said papers x-ould be returned to him by mail, as; soon as they 
nero receired from the attorneys of the association. The  report of the 
attorneys was received by the association on 25 October, 1964. Neither 
the note, the mortgage nor the certificate x a s  returned to plaintiffs. 
S. 0. Peebles testified that  when he subsequently called on W. C. Idol, 
secretary of defendmit association, and again requested him to return 
his papers to him, tlle said W. C. Idol, after failing to fi ld tlie papers 
in his office, insisted that  they l i d  been returned to plaintiff by mail. 
Under the rules governing the defendant association, intert st on loans to 
its stockholders was payable monthly, with the monthly payments on 
tlie sllares of stock 011-ncd by them. Yo demand was mad;. on plaintiff, 
S .  0. Peebles, for interest on his  note unti l  some time in October, 1927, 
when defendant association demanded of the said S. 0. Peclbles payment 
of interest for  thirty-four months, contending that he was in  arrears on 
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these payments. Plaintiff denied that  he owed the defendant association 
any sum on account of said note, and demanded the return of the note 
and mortgage to him. 

Evidence for the defendants tended to show that  on 17 November. 
1924, the defendant, W. C. Idol, as secretary of the defendant associa- 
tion, drew a check for $1,000, payable to S. 0. Peebles, on the Wachovia 
Bank and Trust  Company, for the loan which said association had agreed 
to make to the plaintiff. The  note, mortgage and stock certificate were 
then in  the possession of the defendant association, having been received 
from its attorneys, with their approval of plaintiffs' title to the land 
described in  the mortgage, on 28 October, 1924. The mortgage which 
had been duly acknowledged by plaintiffs on 13  October, 1924, was re- 
corded in  the office of the register of deeds of Guilford County, on 29 
October, 1924. W. C. Idol testified that  he had no recollection that  
plaintiff had notified him that  he did not want the loan, and had re- 
quested him to return the papers to him, as soon as they were received 
from the attorneys of the association. H e  testified that  as secretary of 
the defendant association, on 17 Rovember, 1924, he drew a check for 
$1,000, payable to S. 0. Peebles, and that he  filled in  the blanks on the 
stub of his check book, showing date, the amount and the payee of the 
check. H e  did not testify tha t  he delivered the check to S.  0. Peebles, 
in person or otherwise. Neither the check nor the stub was offered in 
evidence. Witnesses for defendants testified that  the checks of the de- 
fendant association and the stubs for the month of Souember, 1924, had 
been destroyed. Defendants accounted for the failure to demand of the 
plaintiff the monthly payments of the interest on the note, in accordance 
with its terms, by evidence tending to show that  the bookkeeper in  the 
employment of the defendant association failed to make the proper 
entries on the records of the association, and did not discover his error 
until after the lapse of thirty-four months. 

I n  order to show that  plaintiff, S. 0. Peebles, received and collected 
the check for $1,000, which dcfendants' evidence tended to show was 
drawn by TV. C. Idol, as secretary of defendant association, payable to 
him, defendants offered in evidence, without objection from plaintiffs, 
the account of S. 0. Peebles with the Wachovia Bank and Trust  Com- 
pany. This account showed that  on 19 November, 1924, S .  0 .  Peebles 
deposited to his credit with said Bank and Trust  Company the sum of 
$1,000. There was no evidence tending to identify this deposit with the 
check for $1,000, drawn by W. C. Idol, secretary of the Piedmont Build- 
ing and Loan Xssociatior~, bearing date 17  November, 1924. There was 
evidence tending to show that  from November, 1924, to September, 
1925, S. 0. Peebles, who was actively engaged in business during said 
period made 340 deposits with the Wachovia Bank and Trust  Company 
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a t  High Point, N .  C., aggregating the sum of $142,95: .50. Three of 
these deposits were for $1,000 each, to wit, on 19 November, 1924, 
14  April, 1925, and 24 September, 1025. Plaintiff testified that  he was 
unable, a t  the date of the tr ial  in June,  1929, to identify the source of 
any of these deposits. W. C. Idol, who is  the cashier of the Wachovia 
Bank and Trus t  Company a t  High Point, and also secretary of the 
Piedmont Building and Loan Association, testified thai he had, upon 
investigation, ascertained that  one of the deposits for $1,000, shown on 
the account of S. 0. Peebles, was a loan made to him by the said Bank 
and Trust  Company, and that  the other deposit x i s  a 1o:m made to him 
by the defendant association, subsequent to the date of the note in con- 
troversy. The  witness was unable to identify the deposii of 19 Novem- 
ber, 1924, with the check which he had testified that  he drew as secre- 
tary of tlic dcfcndant association, payable to S. 0. Peebles on 17 NO- 
vcmber, 1924. 

Defendants further offered in eridence the account 01' the Piedmont 
13uilding and Loan Association with the Wachovia B:rnk and Trust  
Conipaliy, for the month of November, 1024, as shown on a ledger sheet 
idcntifietl as a record of said Billlk and Trust  Company made in  the due 
course of its business. Plaintiffs objected to the introduction of this 
ledger sheet which showed that  on 19  Kovcmber, 1924, the Piedmont 
Building and Loan Association was charged wit11 threc items, two of 
$1,000 each, and one of $700. There mas no evidence tentling to show to 
whom these sunis were paid, or  tending to show that  either of the items 
for $1,000 had any relation to the deposit of $1,000 on the same day to 
tho credit of S.  0. Peebles. Plaintiffs7 ohjecltion to the introduction of 
the ledger sheet showing the account of the Piedmont Building and Loan 
Association with the Wachovia Bank and Trust  Company was sus- 
tained. On their appeal to this Court, defenrlants rely chiefly upon 
their assignment of error based upon this exception. 

I n  the absence of evidence from which the jury could h d  that  one of 
the items of $1,000, shown on the ledger shcet, as charged to the account 
of the defendant association, on 19 Sovember, 1924, mas paid to the 
plaintiff, S. 0. Peebles, on the check drawn by W. C. Idol, secretary of 
said association, on 17 November, 1924, payable to  him, the said ledger 
sheet was properly excluded as evidence upon the issue submitted to the 
jury in  this case. It has been held that  the books of a bank nhen they 
are proved to have come from the proper depository, ar. admissible in 
evidence. 10 R. C. L., p. 1175, sec. 373. However, they are not admissi- 
ble, when they are not competent, for the reason that  they have no pro- 
bative value as  evidence tending to establish a fact involved in  the issue 
to be determined by the jury. I n  the instant case, thc fact that  the 
account of the defendant association with the Wachovia Bank and 
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Trust  Company was charged on 19 Kovember, 1924, with two items of 
$1,000 each, does not tend to show that  the deposit on the same day with 
said Bank and Trust  Company of $1,000, to the credit of S. 0. Peebles, 
was made from the proceeds of either of said items. The  fact which 
the excluded evidence tends to show is  not relevant to the facts sought 
to be proved, to wi t :  that  S. 0. Peebles deposited the check of the de- 
fendant association with the said Bank and Trust  Company, on 19 No- 
vember, 1924, and that  said check was paid by the said Bank and Trust  
Company to him on said day. Evidence, although admissible, should 
be excluded when i t  is irrelevant, and therefore incompetent. I n  Martin 
v. Rnight, 147 N. C., 564, 61 S. E., 447, i t  is said, on page 582: "It is 
clear that  a paper-writing or record containing no information upon 
which an  inference could be drawn in  regard to the matter in contro- 
versy, is  irrelevant and inadmissible for any purpose." The entry on 
the ledger sheet which was excluded by the court showed only that  two 
items, each for $1,000, were charged to the defendant association by the 
Wachovia Bank and Trust  Company, on 19 Sovember, 1924; there mas 
no evidence from which the jury could find that  there was any relation 
between either of the items charged on the account of defendant associa- 
tion and the deposit credited on the account of S. 0. Peebles; or that  
there was any relation between either the charge or the credit, and the 
check, which was drawn by W. C. Idol, as secretary of the defendant 
association, on 17 November, 1924, payable to S. 0. Peebles. There was 
no error in the exclusion of the ledger sheet as evidence in this case. 

Other assignments of error on this appeal based upon exceptions to the 
rulings of the court upon matters of evidence cannot be sustained. The 
use of the word "testimony," by the judge in  his charge to the jury, 
instead of the word "evidence" in  the instruction as the quantity of 
proof required of plaintiffs, was manifestly not prejudicial to the de- 
fendants. The  judgment is affirmed. We find 

KO error. 

STATE v. RAEFORD BURLESON, RADFORD DESNIS ARD JIJI JOLLY. 

(Filed 4 December, 1920.) 

1. Criminal Law G d-Testimony of telephone conversation held com- 
petent under the facts of this case. 

\\'here a defendant in a criminal action depends upon proving an alibi 
by showing by his witness that at the time the offense was committed that 
he was a t  her house in a different place, and, in colltradiction of the testi- 
mony of such witness, an officer arresting the defendant testifies that on 
the night of the arrest he called up the telephone number of the residence 
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of this witness and that  a female voice answered and snid that slie was 
in the rcsitlence called for, but was not the person asked for, but that she 
wonltl c:~l l  her sister, n ho I\ ns such person, a n d  then another female voice 
anrwcred, identified l~crself, :uid said the cl~fend:lnt had not been in her 
honse : Jlcld,  sufficient eridence that the \\ itness herself had ailsn-rred the 
plio~ie and was co1nl)eterit as  el idelice tcncling to contradict her te<timony 
to the contrary. 

2. Evidence D d-Where identity of other person is established testimony 
<as to phone conversation is competent. 

Testimony of a wituess that  he had had n convers:itiou wit11 another 
1)erson over the telephone is admissihlc, if  otherwise competeut, where the 
identity of the other person is established by evidence. 

3. Criminal Law L -In this case held there was no error in respect to 
rulings on admission of evidence. 

E\ceptions in a criminal action to the rulings of the court with respect 
to the atl~ui-iiou of e~ idence  as  to a n  alibi relied on will not be held for 
error wllcu all defendant's evidence tending to establisli the alibi was 
submitted to the jury. 

4. Burglary C d-In this case held: evidence of breaking and entering 
otherwise than burglarionsly was sufficient to overrule nonsuit. 

111 this case held: evidence of defendant's guilt of unlawfully and 
feloniously breaking arid elitering a barber shop and repair shop, with 
i~itelit  to steal, and with the 1;trccwy of certain articles of personal yrop- 
ertg. was sufficient to be submittctl to the jury, and defcnclaut's motion as  
of nousuit \ \as  properly overruled. C. S., 4643. 

APPEAL by defendants  f r o m  Clement, J., a t  J u l y  Term,  1929, of 
STANLP. N o  error .  

Tlie defendants  were tried upon six s e ~ e r a l  indictments pending in the  
Super ior  Cour t  of S t m l y  County. These indictments wepe consolidated 
f o r  the  t r i a l  of the  issues raised by pleas of not gui l ty  by cacli of the  
defendants to  said indictments. 

E a c h  defendant  was charged with un la~vfu l ly  and  feloniously breaking 
and enter ing t h e  barber sliop of Arl ie  Morris  i n  S tan ly  County, on the  
nigllt of 10 August,  1925, wi th  intent  to  steal, take a1 d ca r ry  away  
certain articles of personal property therein;  and,  also, TT t h  the  larceny 
of said articles of personal property, of the goods and  vhattels of the  
said Arl ie  Xorr i s ,  with a count i n  t h e  indictment  f o r  receiving said 
stolen property, knowing t h e  same to have been stolen. 

E a c h  defendant was also charged n i t l i  unlawful ly and  feloniously 
breaking and  enter ing the  general  repa i r  shop of T. J. Aust in,  in S tan ly  
County, on  t h e  n igh t  of 10 .lugust, 1928, with intent  to  steal, take and  
car ry  away  certain articles of personal property therein;  ind,  also, with 
the  larceny of said articles of personal property, of t h e  g ~ o d s  and  chat-  
tels of the said T. J. A u s t i ~ i ,  wit11 a count i n  t h e  indictment  f o r  receiving 
said stolen property, knowing t h e  same t o  h a w  been stolc 1. 
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There was a verdict of guilty as to each defendant as charged in each 
indictment. 

From the judgment on each of said verdicts, defendants appealed to 
the Supreme Court. 

Aftorney-General Brr~mnnift and Assistant Atforney-Gcne~al Sash  for 
the State. 

G. Hobart Norton, J .  R. Budeson, 0. J .  Sikcs and R. L. Brown for 
defendants. 

C o s s o ~ ,  J. A11 the evidence offered a t  the trial in the Superior Court 
tended to show that  the crimes charged in the indictments, upon vhich  
the defendants were tried, were committed, as alleged in said indictments. 
There mas a conflict in the evidence as to whether the defendants are the 
persons who committed said crimes. The evidence was subniitted to the 
jury under a charge by the court to which there ~i-as 110 exception. On 
their appeal to this Court defendants contend that  there was error in the 
refusal of the court to  allow their motion, made at the close of all the 
evidence under C. S., 4643, that  the actions be dismissed, and in the 
rulings of the court upon their objections to certain euidence offered by 
the State. 

There was ample evidence tending to shom that  defendants are the 
persons who broke and entered the barber shop of Arlie Xorris, between 
eleven-thirty and twelve o'clock, on the night of 10 August, 1928, and 
took and carried away certain articles of personal property, then in said 
barber shop, and owned by the said Arlie Morris. There was evidence 
tending to shom that  the persons who broke and entered the general 
repair shop of T. J. Austin, are the same persons who broke and entered 
the barber shop. The repair shop is located at a short distance from the 
barber shop. I t  was entered 011 the same night, slid a short time after 
the barber shop was entered. The  persons who entered both shops rode 
away in  a Chevrolet coupe, which was identified by witnesses as the same 
coupe as that  in which the defendants were riding that  night, both before 
and after the commission of the crimes. I f  the defendants are the per- 
sons who broke and entered the barber shop and took and carried away 
the property of Arlie Morris, as the evidence for the State tended to 
show, there was also evidence sufficient to show that  the defendants are 
the persons who broke and entered the repair shop and took and carried 
alvay the property of T. J. Austin. There v a s  no error i n  the refusal of 
the court to allow the motion that  the actions be dismissed. 

Evidence offered by defendants tended to show that  they left Albe- 
marle, on the night of 10 August, 1928, at about ten-thirty o'clock, in a 
Chevrolet coupe, driven by the defendant, Radford Dennis; that  they 
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drove said coupe to Salisbury, arriving there at about eleven o'clock; 
that  they went to the  home of Miss Minnie Loyd Scales in Salisbury, and 
that the defendant, Raeford Burleson, remained therc, while the other 
defendants drove about the ci ty;  that  these defciidants, after about an 
hour, returned to tlie home of X i ~ s  Scales; that the defeidant, Raeford 
Burleson, left said home with the other defendants, a t  about twelve- 
t ~ v e ~ ~ t y  o'clock; that some time thereafter they returned to Albemarle. 
Tho defendants were in illhemarle a t  two-thirty o'clock, when they were 
arrested, upon the charge that  they had broken and entered the barber 
sliop of Arlie Morris, and tlic r rpa i r  shop of T. ,J. Austin, i n  hlbemarlc, 
a t  some time between eleren-thirty a i d  twelve o'clock that night. 

Xiss Minnie Loyd Scales, as a witness for the defendants, testified 
that  she lives in  Salisbury; that  on the night of 10 Au,;ust, 1928, tlie 
defendants came to her home in  Salisbury, arriving there a t  about 
elevcn-fifteen o'clock; that  the dcfcndant, Raeford Uur l~son,  remained 
therc for about an  hour ;  that  tlic other defendants left him there, and 
in about an  hour returncd for h im;  that  all three defendants left her 
home a t  about twelve-twenty o'clock, and that  the tlefenda ~ t s  were riding 
in a Clievrolet coupe. 

Slio testified that  after defendants left her home, she went to bed; 
that her sister, Elizabeth Scales, rcltur~ied home that night from Char- 
lotte, after she had gone to bed. I Ier  sister did not call her to the tele- 
phone, arid she had no conversation that  night with any one a t  Albe- 
niarle. 

Xiss Elizabeth Scales. as  a witness for the defendants, testified that 
she returlied to her home in Salisbury from Charlotte, about one-thirty 
o'clock on the night of 10 August, 1925; that  she did not know that  de- 
fe~idarits had been at her home that  night;  that she ans~vor cd a telcphoue 
call from ,Ilbemnrle after she camp home and told the pt3rson vlio had 
called that  the defendants had not been a t  her home tha$t night. She 
testified that  she did not call lirr sister, Minriie Loyd Srales, who was 
at the time in bed, to the telephone, and that  her sister did not talk over 
the telephone to the person who had called from .\lbemarle, and asked 
about the defendants. 

Raeford Burleson, one of the defendants, testified thai after the de- 
fe~ldants  n-ere arrested in Albcn~arle on tlic night of 10  ,\ugust, 1925, 
he told the officers who l i d  arrested thcm that thc defe~tdants were in 
Salisbury a t  tlie time i t  was allcged that  the barber shop snd the repair 
sliop in Albemarle had been entered; that  lie told officer Burlesou to call 
Miss Xinnie  Loyd Scales on the tcleplionr, a t  7%-W in Salisbury, and 
that she would corroborate his  statfmcut.  

After these witnesses had testified, the State offered thl: testimony of 
officer Burleson to contradict the testimony of Miss X n n  e Loyd Scales 
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and Miss Elizabeth Scales, with respect to the telephone conversation. 
Officer BurIeson testified that  when he called 784-W, Salisbury, a girl 
came to the telephone and said that she was Elizabeth Scales; that  he 
told her that  he wanted to speak to Niss 3linnie Loyd Scales, and that  
the gir l  told him to hold the telephone, and that  she mould call Minnie 
Loyd Scales; that  i n  a few minutes another gir l  came to the telephone 
and said that  she was Minnie Loyd Scales; that  he told her that  he mas 
an  officer a t  Albemarle and wished to know whether or not she had seen 
Raeford Burleson, Radford Dennis and J i m  Jolly a t  her home that  
night, and that  this girl told him over the telephone, in response to his 
inquiry, that  she had not seen them. 

I n  apt  time the defendants objected to this testimony on the ground 
that the witness had not identified the girl who he testified had talked 
with him over the telephone as Yiss  Minnie LoSd Scales. The  objection 
was overruled, and the defendants excepted. The  assignment of error 
based on this exception cannot be sustained. 

There was evidence from which the jury could find that  the girl who 
talked mith the officer over the telephone was Minnie Loyd Scales. I t  is 
admitted that  the officer talked with some girl ~ h o  was in Salisbury a t  
number 784-W; that Minnie Loyd Scales was in  the house in which the 
telephone bearing this number was located, and that  Elizabeth Scales, 
who was also in  the house, talked with the officer. A11 the evidence shows 
that  the officer had a telephone conrersation with a person who was 
talking to him, a t  Salisbury, through the telephone in  the home of X in -  
nie Loyd Scales, and that  the officer wished to speak to her and not to 
Elizabeth Scales. The  testimony of a witness that  he had a conversa- 
tion mith another person over the telephone, is admissible where the 
identity of the other person is  established by evidence. The conversation, 
if otherwise competent, should not be escluded as evidence, because it 
was had over the telephone, when the identity of the person talking to 
the vitness is established. I n  the absence of evidence tending to identify 
the person with whom the witness had the telephone conversation, evi- 
dence as to the conversation should be excluded. 

I t  has been generally held that  a person talking a t  one end of the 
telephone line may be identified by his or her voice. Jfanufacturing 
Co. v. Bray,  193 N.  C., 350, 137 S. E., 151. I t  is said that  "by the 
weight of authority evidence i s  admissible as to  conversations over the 
telephone, when the witness has called for a designated person a t  his 
place of business, and the one answering the telephone, and carrying on 
the conversation claims to be the person called for.'' See note L. R. A., 
1918D, p. 720. Whether this rule, founded upon modern business prac- 
tice, shall be adopted in  this jurisdiction o r  not, we do not now decide. 
I n  the instant case, while there mas no evidence tending to show that  
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the officer recognized the voice of the person who talked nit11 hiin over 
the telephone, there was evidence tending to show t h a t  such person was 
11i.s X i n n i e  Loyd Scales. T h e  coiirersation which the  officer testified 
tha t  lie had  on  the  night  of 10 ,lugust,  1928, wit11 the persol1 n h o  
claimed to be  Minnie  Loyd Scales, was con~peten t  as  el idcncc tenclii~g to 
contradict both Bliss I I i i i ~ i i e  Lovd and  Miqs Elizabeth Sc nlcs. 

TVe have considered other  assignmerits of error, all  of wliicli a r e  based 
upon  esceptions to  the  rulings of the  court v i t l i  respect t 3 the admission 
of evidence. These assignments of error  cannot be sustained. A11 of 
defendniits' evidence tending to show t h a t  thqv were i n  Sal isbury and 
not i n  ,\lbemarle, xl icn the  crimes mith which they art3 c h a r g d  n e r e  
committed i n  Allbemarle, was submit ted t o  t h e  jury.  I n  tlie absence of 
error  i n  decisions of the t r i a l  court 3s to  matters  of law o r  legal infer-  
ence, tlie vcrrlict of t h e  ju ry  cannot be disturbed hy this  Court .  T h e  
judgments mus t  be affirmed. W e  find 

Wo error .  

1. Quasi-Contracts A a-In this cxse held: plaintiff's remedy was upon 
implied contract. 

W l m e  n clrrk in :I store without autliority from his c~nl~loyer, sells 
certain of his employc'r's goods for a clcbt pc3rsonnlly owed 11s him to the 
purcl~nser or liig agent, and tlie en111loyc.r refnvq to ratify the trm~snction 
i111d s ~ e k ~  to hold the 11nrcl1:1wr liable for the purclinse gric'e : IIeTd, therc 
was no "mect in~  of the milirls" h e t ~ ~ e c n  tht. pnrchnser mt l  the elnl~loyer, 
n ~ i d  the rml~loyer's right to iecovrr is on nn impliml ro~i t r :~c t  for their 
rensonable \vorth, q ~ t m l u n ?  mo'uit, on the day he got the goods. 

2. Limitation of Actions E c-Where there  is conflicting evidence as t o  
t h e  goods were gotten under  implied contract t h e  question is for  
ju1y. 

Where ill an action on all implied contract f o r  the reas )~inble worth of 
articles recrived. the three-gear statnte of limitations wiil I)nr recover). 
and where the stutute is l~leatletl and therc is conflicting t ~ i t l r n c e  as to 
the time the nrticles nerc gotten b~ the dcfcntl:~i~t, the qurstion ns to 
whether the clnini is barred lly tlie statute is  :I question for the jury, and a 
directed verdict thercon will be held for rertmible error. 

APPEAL by defendant  f r o m  XacRae,  J., at  August  Term, 1929, of 
YAKCRY. New tr ial .  
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This ~ v a s  a cir i l  action for the recovcry of an account of $110, the 
price of a wagon. Tlie action was comlnencc~tl by the issuance of a sum- 
mons by S .  T. Bcnnett, justice of the pence, on 31 May, 192s) and served 
on defe~~dar i t  9 June,  1928. .In appeal n a s  taken from thc justice of 
the peace to the Superior Court. The  defendant, S.  L. E~iglisli. set u p  
the defense that  the account n a r  harred by the statute of liniitntions. 
Defendant a150 denied that he contracted the debt wed  on, and alleged 
that one Roy Horton, to nliom the plaintiff's clrrk, -Ireemus Riggins. 
~ r a s  indebted, made the dcbt wit11 the clerk, ulio n a s  the agcnt of the 
plaintiff, and that  it n a s  the debt of Roy Horton, and not of this de- 
f ~ n d a n t  ; that  11c got the wagon from plaintiff's store under the follo\ving 
c i rcumstanc~s:  Roy I Io r to l~  n a s  buiIdinp a house for drcemus IIiggills. 
\\]lo na.3 clerki~lg in plaintiff's <tore; tlint Roy FIorton owed defendant 
for some framing that \vent into AIrce~nus  Riggins' housr. Defendant 
TI anted to purcl~ase a m:lgon from plaintiff, and Ilorton told him that lie 
could makc arrangemc~its nit11 IIiggins to get the wagon on r h a t  Hig- 
pins o m d  him, IIorton, and he m n t  to tlie store and got tlie wagon uuder 
tllcso circunistancc?. 

lrortoll tcstified: "I am tlie one that \\-as building thr  house for 
-1 rc~mus  IIiggins. I bought tlie framiug to go illto this house from Mr. 
English. Mr. English wanted sornc money to buy a wagon ni th ,  and I 
didn't have it, : ~ n d  lie told me Ile n as going to gct it over hcre at Griffitli 
Proffitt's place, and I told him I could makc a r r angrn i~n t s  for him to 
g6.t it from Cern (Arcemus Higg im) ,  and give Cern credit for the 
amount of the wngoli on the amount he wai; due me for buildi~rg his house 
:r1ic1 let it  go on this material. S o  he saw me again and told me he went 
111 and spoke to Cem about getting the nagon, and he told 11im i t  would 
bc all right if I noultl come in a n d  make nrrangtmcnts about it with 
him. So, I went into tlie store, and he \\as busy nit l i  n customer, arid I 
just passrcl by him and said, 'You lmow nhnt you wrre talking about to 
Louis Englisli about that ~ a g o n ;  it is a11 riglit n i t h  me for you to go 
nhrad and Ict him h a ~ e  it.' I-Ir said, 'AI1l right,' that he n.ould. I come 
back out the door and told Mr.  English he could get thc wagon. I re- 
member the young man, Waltcr Barnes, n h o  1 a a s  holding the t ram for. 
I spoke to Cem IIiggills about this n agon again a day or t n o  after this. 
I told him it n a s  all riglit for him to let AIr. English h a w  the wagon 
that n a y ;  that  lie could take cretlit for it on n h a t  lie n a s  due me, and 
that  Mr. English nould g i ~ e  ine credit for it. Wlicn I told hiin that  he 
said i t  was all right." 

Plaintiffs contended that  their clerk, drcemus IIiggins, had no au- 
thority to s ~ l l  the wagon and pay a debt ~vhicli he o m d  to Roy IIorton 
on account of his  building contract with him, and that the delivery of 
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the  rago on to defendant under the circumstances was wit5lout authority, 
and plaintiffs have never ratified the clerk's conduct in the matter. 

Tlie first time plai~itiffs gave d(,fendant a statemerit of his account, 
wit11 tlie n.:gon on it, for $110, v a s  on 2 &\ugust, 1025. Dcfcndant sent 
plaintiffs cl1cc3k for $18.70, a m o u ~ ~ t  of hill otlier than the wagon, on 
17 Kowrliher. 19-75. Plaintiff kept the cllcck until 13 ,\u,rust, 1926, and 
defendmit paid it off with cash. 

The issues subniittetl to tlip jury an(l their answers thereto, were as 
fo1lon.s : 

"1. I s  tlie account sued on barred by the statute cf lilnitations? 
A\lls\ver : KO. 

2. What amount, if any. is the entitled to rccovw of the 
defelitlant ? .\tisn cr : $110 and interest." 

Tlic other necessary f;:cts and nssigl~ments of crror \$ill be set forth in 
the opinion. 

1 '  I .  The  record discloses that  thc statutc of limitations was 
plead by the deftr~dalit.  Thc charge of tlic court below v:as as follows: 
"Gcntlc~nen of tlie jury, there are t n o  issues in this c: se for gou to 
nnsn cr : Tlic first i s :  15 tlic amount set out barred by the e t ~ t n t e  of linii- 
t :~ t io~ i s?  The court cliarges you that  if you believe a11 tli- c\ideilce you 
nil1 iIlisxer that issue No. The  second issue i s :  V h a t  arnount, if any- 
thing, is the plaintiff entitled to recoler of tlie defenciarit ? The court 
charges you tllat if you helip\ e all tllc exidmce you will ansner that 
issue $110 and intcrcst." Tlle defendant exceptcd mid assigned crror. 

Tlic trstinioiiy of S. L. E n g l i 4  nae, in  pa r t :  "Xr .  l'rofftt says I got 
the nagon the 3d of J u n e  (1023), but i t  n a s  tlie 19th day of May (1025) .  
1 Irlion 1 got it tlic 19th of ; \ l : t j ,  for nly rccorcl here 011 riiy hook shows 
it, ant1 Roy H o ~ t o n  cieditctl on tlic 19th of May for $1 LO. I got tlie 
wagoll before I filii4ietl putting the lumber down. I fil~islied O I L  the 
231 of Xap .  I hauled part of tlic luliiber with tlie new \vagon. Walter 
Barlics n m t  into tlic store nit11 me n l l e r~  1 nent i l l  to see Riggins about 
lcttirig me ha\  e the nxgon." 

Tllc action n as colnrilenced on 31 May. 1035. The defen l:wt, Eriglisli, 
testified that  lie got the nagon oil ID Mny, 1923. Accor thg  to his testi- 
mony the nccoulit for  the x lgon ,  $110, nould bc barred 3y the statute 
of lirnitntiolls, as tlic suit n u s  hronght after three years C. S., 441. 
There I\ as no "meeting of tlic minds" bet~veen plainti& and defendant, 
hence no express contrnct. The  plaintiffs did not authorize and rcfuscd 
to rat ify the trmisactioii be twen  their clerk, Arcemus IIiggins, Roy 
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Horton and defendant, therefore defendant having gotten plaintiff's 
wagon and kept i t  and used it, there was an  implied contract for  money 
had and received, and he owed what i t  was reasonably worth, quantum 
meruit, on the day he  got it. Defendant is liable from the day of his 
enrichment-getting the wagon-from his testimony 19 l Iay ,  1925. 
Cole v .  Wagner, 197 IT. C., 692. 

This is a matter for the jury, the probative force was for them. For  
the reasons given, there must be a 

New trial. 

A. B. DRAFTS v .  JAMES SUJIRIET ASD HIS WIFE, CBROLINI': SUIIAIEY. 

(Filed 4 December, 1099.) 

Justices of the Pence E a-Itiere appeal from justice's court has not been 
docketed according to C. S., 600, dismissal is proper. 

Where an appeal from the justice of the peace has been dismissed in the 
Superior Court for failure to docket the appeal therein as required by 
C. S., 660, the judgment of the Superior Court mill be sustained by the 
Supreme Court on further appeal thereto. As to whether the magistrate's 
judgment is void on its face is not presented or decided on this appeal. 

APPEAL by defendants from Pinlcy, J., at  April Term, 1029, of 
HERDERSON. Affirmed. 

This action for the sumnlary ejectment of defendants from land de- 
scribed in  the affidavit filed by plaintiff, was begun in a court of a justice 
of the peace of Henderson County on 15 December, 1928. 

Plaintiff alleged that  defendants went into possession of said land as 
his tenants a t  will, and that  their term had expired. Defendants denied 
the tenancy. They alleged that  the court was without jurisdiction of 
the action, for that  the title to the land was involved therein. The  court 
found, as appears from its judgment, that  this allegation is  not bona fide, 
and that  plaintiff is entitled to the possession of the land. 

From judgment for the plaintiff rendered on 22 December, 1928, de- 
fendants gave notice of their appeal to the Superior Court of Henclerson 
County. They failed to docket said appeal a t  the nest term of said 
court, which conrened on 14 January ,  1929. Upon the docketing of the 
appeal a t  the term of said court wliich began on 20 January ,  1930, plain- 
tiff moved that  same be dismissed. This  motion was allon cd. 

From judgment dismissing the appeal, defendants appealed to the 
Supreme Court. 
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Ezi~banks, IT7hitmire LC TT'eeks f o ~  plaint i f .  
Gto. X. Prifchard, JlcKinley I'rifcllard clnd Reynolds G. Floranee 

for defendants .  

PER C ~ R I A J I .  The  judgment disrnissillg defendants' a l~pea l  frorn tlie 
judg~neiit of the court of the justice of the peace to the Su l  erior Court of 
Iientlerson County is affirmed. C. S., 660. L j a r ~ ~ c s  2;. Salleeby, 1 7 7  
N. C'., 2 3 ,  98 S. E., T O S .  Defendants l i a ~ i n g  failed to docket their 
appeal as required by statute, plail~tifi 's motioi~ to clismi,s said appeal 
was properly allowetl. Wlietlier or not tlic judgment of the justice of 
the peace i l l  faxor of plaintiff and against the t l~fenduuts,  is yoid on its 
f:rcc,, is not l>resel~ted or clccided on this appeal. W t ~  del-ide only that 
tllcre was no error ill the judgnient dislliis.ii~g tllc ap l~ea l  from the 
justice of tlie peace. Tllc jutlgnient is 

AIAirmcd. 

1. Municipal Corporations H ccZoning ordinance railnot be collaterally 
nttilclic.d in prosecution for riolatiou. 

8. Sam-Decision of Board of ,%djustnlent is not sub,irci to collateral 
attack. 



APPEAL by t h e  defendant f r o m  ~ i n c l k i r ,  J., a t  M a r c h  Cr imina l  Term.  
1928, of D u n ~ a a r .  N o  error .  

S. ('. C'hnmbcrs for Cyifg of Durham. 
17ictor S. Rryanf  for defcndnnf. 

A ,  J. Certain zouing ordinances v e r e  enacted by t h e  city couucil 
of tlie c i ty  of Durliani and  became effectiw on 18 X a y ,  1026.  Under  
thcqe ordiunnces cer tain residence zones, business zollcs, and irtdustrial 
zones n e r c  designated antl set a p a r t  f o r  tlie purposes therein set for th.  
T h e  following is  a par t  of section 1: " S o  building or premiws sliall be 
erected, altered or  used f o r  a n y  other  purpose t h a n  a purpose permitted 
i n  the  zone i n  which such building shall be erected, except i n  conformity 
with the regulations her f in  prescribed f o r  the zone i n  which such huild- 
i n g  is  located." Section 2 permits  i n  the 'r.esidence zones the  erection of 
cer tain buildings therein drscribed and  in effect prohibits the erection 
tliercin of buildings of a n y  other class. T h e  building erected by tlie de- 
fendant  is  not one of those permit ted by this section. Section 5 of the 
Building Code, nhicl i  went in to  effect 1 November, 1925, provides tha t  
tlie erwtion,  constructiori o r  alteratiou of a n y  building, s t ructure o r  p a r t  
thereof shall not be commenced unt i l  a wri t ten permit  is  issued, and 
tliat the  work shall strictly coriforn~ to the  application and plans;  also 
tliat the inspector of buildir~gq sliall have power to rerolic any permit  in  
c a w  of a false statement o r  ~i i isrel)rescntat io~i  of ally mater ial  fact  re- 
la t ing to  tlie erection, altcratioii  or removal of a buildiug. Section 10 
iy as  follou s : "Tpon  completion of a n y  new buildiiig, s t ructure or altera- 
ti011 to :1ny bu i ld i i~g  or structure, prolitled n o  violation of this code 
raist,  tlie iilrpector of buildings shall issue to the  owner a ccrtifirnte of 
occupancy of the  buildiug or par t  tlicrcof, sliowing t h t  the prouisions of 
this  code have been complied with, and  no building can  be occupied un t i l  
such certificate has  been issued." 

Tlic defendant erected a store and  automobile s e n  ice s tat ion near  the 
easteru corporate limits of the  ci ty  i n  one of the 23 residence zones. 
Before doing so lie applied to tlic building irispcctor f o r  a pcrmit ,  which 
TX ns r ~ f u s e d .  He then nppealed f rom the  building i~ispcctor 's decision to 
the hoard of a t l just ine~it ,  antl the board sus ta i~ ied  the inspector's rul ing 
and  denictl tlle defcndmit's application. T h e  d(~fcndant  thereafter coni- 
pleted and  operated his store a n d  filling station without  l i a l ing  a permit .  
A n a r r n n t  was  icsued f r o m  the recorder's court  c l inrgi~lg thc defendant 
nit11 a breach of tlie zoning ordinances and  tlic building code. T h e  
defendant nqsailetl the ordinance on the  ground t h a t  i t  is  unreasonable 
a11t1 rrrlcorlstitutio11:l1. I l e  offcrctl to sliow t h a t  n i t l l in  tlic racliuc of a 
quarter  of R mile f r o m  his  premises thcre  is  only one store and  no filling 
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station; that  with the exception of another building there is neither a 
store nor a filling station within a radius of a half-r ide;  and that  there 
are only three other business places xit l i in three-quarters of a mile from 
his property. Tliis evidence mas excluded, and the jury -mre  instructed 
to return a verdict of guilty if they found the facts to be shown by all 
the evidence. The  question is whether there is error in this instruction. 

Tlie exclusion of the evidence must bn approred for the reason that  
the defendant by  failing to pursue his statutory reniedy is precluded 
frotn attacking the ordinance collaterally upon the ground which he 
assigns. 

Zoning ordiliances are of comparatively recent origin. Only a few 
years ago i t  would generally have been conced(3d that  the courts would not 
sustain an  ordinance excluding all business hnildings from a residence 
district, but in more recent decisions the zoning power of municipal cor- 
porations is  recognized and upheld. Such ordillances :re usually en- 
acted in pursuance of legislative power conferrrd upon cities and towns 
on tho theory of pronioting the public licnltli, the public safety and the 
public welfare, when they are reasonable and free from discrimination. 
Bergcr v. S m i t h ,  160 N. C., 203; S .  c., 136 N. C., 323; Xmall I ) .  E d c n f o ~ z ,  
146 N. C., 527; Annotation, 19 A. L. R., 1303; State ex ?el. Cil;cllo v. 
N e w  Orleans, 33 A. L. R., 260; Billcr v. Board of Puolic  WorX,s, 38 
A. L. R., 1479; A2nnotation, 43 A. L. R., 668; Go~ie11 v.  F o x ,  274 U .  S., 
603, 71 Law Ed., 1228; Sec to lc  1,. C a ~ n b ~ i d g e ,  277 IT. S., 183, 72 
Lam Ed., 842. 

Our statute law vit l i  respect to zoning regulations is cnibraced in 
C. S., 2776(r)  et seq. Section 2776(x) provides for tlie appoiiitn~ent of 
a board of adjustment, who shall hear and decide appeal9 from and 
rcvicw any order, requirement, decision, or dctermii~atioii made by an 
adnlinistrntirc official cliargrd ~ i t h  tlit: eiiforceinmt of any ordinnncr 
adopted pursuant to tllc act. I t  further providw that ex 3ry d~(2ision of 
tlic board slinll be subject to review by proceeding., in the nature of 
c e ~ f i o r a r i .  The statute thus confers upon the board the riglit to escr- 
cise tlie functions and powers of a quasi-judicial hodg. Tliis is the 
Court's conclusion as stated in I l a r d r n  1 ' .  Rul i~ igh .  192 X. C., :39T,, arid 
in  L i f l l c  v. Raleigh,  195 N. C., 793. 

Vlien in the case before u s  the building inspector':, dec4sion v a s  
affirmed by the board of :!djustlnent the dcfelidaiit shoulcl have sought n 
reriiedy by proceedings ill the rinture of c e ~ f i o r a r i  for llic purpose of 
having the validity of the ordinnnccs finally clcteriniiiecl i n  tlie Superior 
Court, and if necessary by appenl to the Supreme C o u ~ t .  This he failed 
to do and left effective the adjudication of thc board of adjustment. The  
board's judgment is  not subject to collateral attack. , \ s  n a s  said in 
8. v. KirXyafrick,  179 N. C., 747, 730, "Re (tlie drfend:mt) has taken 
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the law i n  his own hands and adjudged that  the ordinance is invalid, o r  
that  for  some reason, which is not stated, he is exempt from its au- 
thority." Of similar import is  the decision in llIanufacturing CO. 1). 

Commissioners of Pendsr, 196 N .  C., 744. 
N o  error. 

WILLIAM TINKER v. RICE JIOTORS, INC. 

(Filed 11 December, 1929.) 

1. Appeal and Error J c-Findings of fact supported by evidence are not 
subject to review. 

Upon a motion to set aside a purported service of process and to dismiss 
the action, the findings of fact of the trial court in relation thereto, sup- 
ported by the evidence, are not subject to review on appeal. 

2. Process B d-Local bookkeeper of foreign corporation is not agent on 
whom valid service of corporation can be made. 

The local bookkeeper of a nonresident corporntion, whose sole duty is 
to collect the defendant's account here, who is not an otficer or director of 
the corporation, and who is ~ i t h o u t  managing or supervisory authority 
and not clothed with discretion by his principal, is not an agent of the 
corporation on whom valid service of process on the corporation can be 
made. 

APPEAL by plaintiff from Johnson, Special Judge. From BUNCOMBE. 
Affirmed. 

Pegram & T h m t o n  aind James E. Rector for plaintiff. 
Lee, Ford & Coxe for defendant. 

ADAMS, J. This is  a motion to set aside the purported service of 
process and to dismiss the action. The motion was allowed upon the 
following facts, which were found by the tr ial  judge. 

The  plaintiff was indebted to the defendant on certain notes; also on 
agreements for the conditional sale of personal property. I n  January,  
1929, J. E. Pierce, upon whom process in the present action was served, 
came to Buncombe County and made an  effort to collect the amount due 
by the plaintiff to the defendant. Failing to make the collection he 
caused warrants to  be issued charging the plaintiff with the felonious 
trading i n  Tennessee of property he did not own and with feloniously 
removing from Tennessee personal property the title to which had been 
retained, i n  violation of the laws of that  State, and with being a fugitive 
from justice. After  his arrest under these warrants the plaintifl' sued 
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out a writ of habeas corpus and was released from custody. I Ie  then 
brought an  action against the defendant for false impr sonment, abuse 
of process, and nialicious prosecution, and caused process to be served on 
J. E. Pierce, who was the bookkeeper of the nonresident defendant, but 
not an officer or a stockholder or a general agent of the defendant or 
clothed with authority generally to make collections for the defeiidnrit. 
Pierce's sole authority in Xor th  Carolina and his sol: business here 
were to collect the defendant's claim against the plaintifi and to take 
such legal action as lvas necessary to achieve this purpose. H e  was 2 

witness neither i n  the tr ial  before the justice of the peacle nor upon the 
return of the writ of habeas corpus. The  findings are not subject to 
review in  this Court. l l i g g s  v. Spewy, 139 K. C., 290. 

Upon these facts i t  was adjudged that  Pierce was not an agent upon 
whom process could be served in an  action against the defendant, and 
that  the action be dismissed. 

I t  will be observed that the question is  not whether the defendant, 
while in Nor th  Carolina, was immune from the service of pyocess in  an 
action against him personally, but whether service upor him subjected 
the defendant to the jurisdiction of the court i n  uhich the plaintiff 
instituted his action. 

The  first paragraph of C. S., 483, is as follows: "If the action is 
against a corporation, to the president or  other head of the corporation, 
secretary, cashier, treasurer, director, managing or local agent thereof. 
Any person receiving or collecting money in this State for a corpora- 
tion of this or any othcr State or gove rnmc~~t  is a local agent for the 
purpose of this section. Such service can be made in respect to a 
foreign corporation only when i t  has property, or the wuse of action 
arose, or  the plaintiff resides, i n  this State, or when it can be made per- 
sonally within the State upon the president, t reasurtr  or secretary 
thereof ." 

Pierce, as tho tr ial  court found, was not a general m d  superintending 
agent of the defendant; he was therefore not a nmlagirig agent. C u n -  
ni77gham v. E.eprcss C'o., 67 N. C., 425. H e  did not ha re  cmdusiw super- 
vision mid control of any department of the defendant's business, the 
management of wllich required the exercise of independent jutlgmcnt and 
discretion. 21  R. C. L., 1333; F u r n i t u r e  Co. c. F ? ~ r r ~ i f u r ~  CU., 180 
N. C., 531. I t  is  equally obvious that he was not a local agcnt. '(The 
tern1 local pertains to placc, and a local ageiit to receive and collect 
money, c r  ri t e r m i n i ,  means an  agent rcsiding either l~ermant~nt ly  or 
temporarily for the purpose of his agency, and was I ot intended to 
embrace a inere transimt agent. The  mischief chiefly inteiitled to be 
provided against, no doubt, n a s  to give a remedy in our courts against 
corporations chartered in  othcr Statrs  x h o  make contracts i n  this State 
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and  appoint  special agents  o r  attorneys i n  fac t  to  make  collections." 
Noo7.e v. Bank, 92 N. C., 590. T h e  scope of t h e  word "agent" is  given 
i n  IIJhitehurst v. l i e r r ,  153 N. C., 76:  "While there i s  some apparent  
conflict of decision i n  construing these statutes providing f o r  service of 
process on corporations a r i s ing  chiefly f r o m  the difference i n  the t e rms  
used i n  the  various s tatutes  on  the  subject, the  cases mill be found  i n  
general agreement on t h e  position t h a t  i n  defining the  te rm agent it is  
not t h e  descriptive name employed, but  the n a t u r e  of the  business and 
the  extent of the  au thor i ty  given and  exercised which is determinative, 
and  the word does not properly extend t o  a subordinate  employee without 
discretion, bu t  must  be one regular ly employed, having some charge o r  
measure of control over t h e  business entrusted to  him,  o r  of some fea ture  
of it ,  and of sufficient character  a n d  r a n k  as  to  afford reasonable assur- 
ance t h a t  h e  will communicate t o  his  company the  fac t  t h a t  process h a s  
been served upon  him." I n  accord with this  a r e  the  preceding cases of 
Kelly c. LeFaiver, 144 N. C., 5, a n d  Higgs zs. Bperry, s upu .  T h e  
case of R. R. v. Cobb, 190  N. C., 375, n sy easily be distinguished. I n  
view of t h e  foregoing decisions the  plaint ie 's  assignments of error  must  
be resolved i n  favor  of the  appellee. T h e  judgment  is  

Affirmed. 

LACY I.:. R O B R I S S  r. AMERICAN UPHOLSTERY CORIPAXY, INC. 

(Filed 11 December, 1929.) 

1. Master and Servant C b-Evidence of master 's negligence held suf- 
ficient t o  be submitted to  the jury. 

Where there is evidence tending to show that the plaintiff was ordered 
by the general manager of tlie defendant to operate a power-driven cireu- 
lar saw, in which work the employee was inexperienced, and that there 
were no guards to the saw and that it  imperfectly revolved or wobbled 
when running, arid that  obstruction on the floor prerented tlie employee 
from standing in front of the saw while operating it ,  and that he was not 
warned of the danger: Held, the evidence of the employer's negligence in 
failing to furnish tlie employee reasonably safe and suitable tools and 
appliances and a reasonably safe place to work, and in failing to warn 
and instruct the employee, was sufficient to be submitted to the jury and 
overrule defendant's motion as  of nonsuit. 

2. Master and  Servant C f ,  C g-Contributory negligence and  assumption 
of risk are ordinarily questions fo r  t h e  jury. 

Contributory negligence of the servnnt and assumption of risk by him 
are ordinarily questions for the determination of the jury, and in this case 
held: defendant's motion as  of nonsuit should have been overruled. 
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APPEAL by plaintiff from i l IacRae,  Special  J z c d g ~ ,  at April Special 
Term, 1929, of Davrnsorv. Reversed. 

Tho plaintiff alleged that  while in the service of thc defendant he was 
ordcred by the defendant's gencral manager to  leave the work he mas 
doing and operate a rip-saw for the purpose of ripping or sawing boards; 
that his right hand v a s  drawn into the saw; that one finger was severed 
from the hand and the others n e r r  badly injured;  aud that  this injury 
was proxi~nately caused by the defendant's negligent failure to provide 
for the plaintiff suitable tools and appliances and a safe place in  which 
to work, and its negligent failure properly to  instruct him as to the 
clnnger to which he mas exposed. The defendant denied the plaintiff's 
material allegations and pleaded contributory negligence.. At  the con- 
clusion of the plaintiff's evidence tlie action was disnlissrd :IS in case of 
nonsuit and tlic plaintiff excepted and appealed. 

iSpruil l  & Olico f o r  plainti,ff. 
I ' l~i l l ips  & B o w e r  a n d  M c C r a r y  c6 D e L a p p  for d e f c n d u n f .  

A ~ a n r s ,  J. The  cvidence construed most favorably for tlic plaintiff 
tends to sliow that  lie was employed, not to run  the sa7r, but to crate 
furniture;  that  he was inexperienced in  the use of tlir, saw and was 
injured in a few minutes after beginning his work; that  tlie defendant's 
general nlanager ordered him to r ip  the boards and Reedy 1,eonald "to 
tail the saw"; that  the machinery mas run  by a motor;  tl at the saw was 
not properly set ;  that it  had no guard;  that  the teeth were dull and 
uncvctl; that  it  "~vabbled and did not run  true"; and t h i t  the plaintiff 
could not stand in front  of the ssw on account of obst~uctions on the 
floor. 

The  plaintiff testified he knew the work was dangerous because the 
saw had no guard, and that  he worked there because he was ordered to 
do so, and he "was trying to do his duty." 

I t  does riot appear from the record whether the n o n u i t  was based 
upon a want of sufficient evidence to prove the defendant's negligence or 
upon contributory negligence established by the plaintiff's testimony. 
There is sornc evidence of negligence on the part  of the defendant which 
should be submitted to tlle jury ;  and the twtimony in  regard to con- 
tr ibstory negligence is not such as to show that  the probal-dity of danger 
in the use of the saw was so obvious that  we should conclude as a matter 
of lam that  a person of reasonable prudence would not under the circum- 
stances have continued in the work. Both questions involve matters for 
determination by the jury. The  judgment is 

Reversed. 
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(Filed 11 Dec~mber, 1020.) 

1. Attachment A +Attachment will lie against property of nonrwidrnt 
defendant in action on contract. 

I n  ari action to recover a judgment for breach of contract attachmelit 
agailist the defendant's property situated i n  this State may be issued 
wlie i~  it is made to appear that tlie deferidant is a nonresident of this 
State. 

2. Same-In this case hcld: finding that defendant was nonresident was 
supported by the evidence. 

IYhere tlie complaint and affidavit in attachment in an action allege 
that the cleiendaiit is a nonresiclelit of this State, which the defendaiit 
does not deuy either in his answer or aftidat it, it is suHicieiit to sul~yort a 
tiridiiig of fact by tlie trial court that tlie defel~daiit was il ~lonres~clcilt of 
this State, and the fact that tlie defeiidant owned a liome liere ill wliicli lie 
and his fauiiiy 611e11t a part of tlieir time is riot iiicol~sistelit tliercwitli. 
C. S., 798, 799. 

APPEAL by defendant from Schenck, J., a t  Augubt Special Term, 
1929, of HEXDERSON. ilffi~med. 

Ray,  R e d d e n ,  d R e d d e n  f o r  plaintii')'. 
J o s e p h  T t ' .  Little f o r  d e f e n d a n t .  

* ~ D A A L S ,  J. The plaintiff brought suit to recover a judgment for 
$490.09, and on 24 July,  1929, caused a warrant of attachnlent to be 
levied on personal property owned by the defendant. 011 29 August, 
1929, the defenda~it  filed an  affidavit and made a motion to vacate the 
warrant  of attachment. The motion was denied first by the clerk and 
afterwards, on the defendant's appeal, by Judge Scheiick, who found the 
following facts : 

1. The defendant is a nonresident of the State of North Carolina, i t  
being admitted that the defendant is a resident of the State of Florida, 
and -was at the time of the issuing of the summons and warrant of " 
attachment in this cause, and is now, a resident of the State of Florida. 

2. The defendant is the owner of both real and personal property 
located in H e n d ~ r s o n  County, some personal property of the defendant 
being attached in this cause, but no real estate is attached. 

3. A t  the time of the issuiug of the summons in this cause and the 
warrant  of attachment the defendant mas occupying his house upon his 
property in  Henderson County, as well as since the 10th day of July,  
1929, and that  summons and warrant  of attachment were personally 
served upon the defendant while so occupying his house on said property, 
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on 24 J u l y ,  1929, and  tha t  said defeiidant is  now occupying h i s  house on 
said property with h i s  family. 

4. Defcndailt  has  filed a r i s m r  in this  causcx, entering a special appear-  
ance as  to  the w a r r a n t  of attaclinierit. 

r i  ~ v a r r a n t  of attachmerit against tlic property of a de'endant m a y  be 
gran ted  w l ~ e n  the a c t i o l ~  is  inst i tuted t o  recoTer a j u d p e n t  f o r  breach 
of contract a n d  the  defendant  is  a nonresident of the Stote. C. S., 798, 
799. T h e  deferidar~t excepted to the finding that  h e  is  a nonresident of 
Sort11 Carol ina on the ground tha t  i t  is not supported t y  the erideiice. 
TIrc tliillk tlie finding is supportcd by t h e  evidcncc. T h e  \ \ a r r a n t  recites 
as  appear ing  by the  plaintiff7q affidalit  tha t  the defen lan t  is  a non- 
r e d e n t  of tlie S t a t e  of Sort11 C'arolinn, and  ill the romplaint  i t  is 
alleged tha t  the dcfciidaiit is a rcsitlent of tlie S t a t e  of F lor ida  and  the 
city of K e s t  P a l m  Beach. These a l l e g n t i o ~ ~ s  a re  not deni2d ei ther  i n  the 
ailqner o r  ill the  affidavit of the  defendrmt. T h e  s tntenle~l t  t h a t  he o w i s  
n far in ill Hendersoii Couuty arid l i w i  there a p a r t  of the t ime is  not 
inconsistent with tlic fact  tha t  lie is  not a resiclent of the State .  T h e  
judge finds upon sufficie~it evidence t h a t  tlie defeiitlarit i*; a nonresident 
of this  S t a t c  aild tha t  it  is admit ted t h a t  lie is  a. resident of the S ta tc  of 
Florida.  Author i ty  need not he cited to sustaiii the propcsitiori t h a t  this  
f i i i d i ~ ~ g  is  C O I I C ~ U S ~ T  e. J u d g i n e i ~ t  

Affirmed. 

,JAMICS T.ISI< r. ('AROLISA & SORTH1VESTEI:S R A I L W A Y  C O N P A S T .  

(Filcd 11 December, lV29.) 

Master and Servant E d-Action undw E'ederal Employers' Liability Art 
must be brought within t ~ v o  years regardless of infancy. 

The Federal ICmgloyer's Li;~l)ility Act, g rov id i~~g  that  no actioii should 
be brought tlrereunder umlcas ~ o m ~ n e ~ ~ c e d  within t ~ ~ o  Sea 's froin the day 
from n.hic>ll the cause of :rctioli accrued, does not permit an e s t e ~ ~ s i o n  of 
t ime sl?eciticd 11.~7 reasoli of i1if:incy or other d i s a l ~ i l i t ~ ,  :n d all action not  
brongllt within tllc time prcscrilsed will be dismissetl. 

,IPPE.\L by plaintiff' f r o m  Sink, Special  Judge, a t  J u n e  Special  Term,  
1929, of ~IECI~LENBURG. 

Civil actioii to recover damages f o r  a n  alleged negligent in jury .  
Plaintiff alleges t h a t  the defendant is a c o ~ n i n o i ~  c a r r i x  by railroad, 

engaged i n  inters tate  commerce; t h a t  oil 4 March,  1926, l ~ e  was a minor  
19 years  of age, employed by the  defendant  i n  such commrrcr, and  t h a t  
on said d a t e  h c  was in jurcd  through tlie negligence of defendant 's 
serrmits  o r  agents. 
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T h i s  action was cominenced I S  Septeiuber, 1025, more than  t ~ o  years  
af ter  thp date  of the  injury.  

F r o m  a judgment  of nonsuit entered a t  the close of plaintiff's evidence, 
he appeals, assigning errors. 

Cral  R. X u r p h y  a r d  S f e u m t ,  J l a c R n ~ ]  '6 Iiobbitt  for plaint i f f .  
J o h n  Al. X n r i o n  and J o h n  J l .  R O ~ I ~ I ~ S O I I  for defendant .  

STACY, C. J. T h e  action wa.; properly dismissed 011 authori ty  of 
Il/urrnp v. R. R., 196 K. C., 6'3,>, 146 S. E., $01, and Belch 1 . .  IZ. R., 176 
i\'. C., 22, 96 S. E., 640. 

The Federa l  Employers'  Liability Act ($5 U. S .  C. ,I., see, 56)  pro- 
r ides :  " S o  action shall be maintained under  this  chapter  unless com- 
menced v i t h i n  two years  f r o m  the d a y  the causc of action accrued." 

Thcre  is no provision i n  this  s ta tute  extending or  tolling the t ime for  
f i l i i~g  sui t  by rpason of infancy o r  other  disability. G i l l c f l e  1 ) .  I lc l .  L .  Le. 
11'. Ry.. 102 Alt l .  (N. J.), 673 (minor i ty  of plaintiff) ; Uemc,?f  1 ' .  G m n d  
Rapids  Ry. C'o., 160 IT. Mr. (I\Lich.), -42.2 (fraudulent  represct~tat ions of 
tlcfentlarit's agcnt n h i c h  caused plaintiff to delay) ; . l lrarado 21. 14'0. Pac. 
IZy. C'o.,  103 S. W. (Tex . ) ,  1103 (iliranity resulting f r o m  the i n j u r y ) .  

Inclctd, i t  has  been held n it11 us  that  :I provision in a contract of insur- 
ullce, l imit ing t h e  t ime for  inst i tut ing suit to  recorer under  t h e  policy, is 
not affected hy the m i ~ i o r i t y  of the plaintiff. E c a d  v. S o v e r ~ i g n  Lodge, 
184 S. C., 154, 113 S .  E., 661; f l e ~ i i q  1 %  11,s. (lo., 152 S. C., 358, 67 
S. E.. 927. 

. iffir~ned. 

-- - 

1. Homicide E a-Under the facts of this rase instruction on defendant's 
duty to retreat held erroneous. 

Upon evitlcuce tcntli~i; to s l ~ t ~ m  that the tlcfentlmit \\:I.; in n room 11'x 1 4  
feet at the hack of a $tore with tr~lly on? tloor as a n  e~itranee, through 
n71iicli the clccenwcl came :ind rn~qrily said to the dcfe~itlnnt that he wis 
tired of I~im, and  atldetl nh i l e  renchine for hi.: pihtol. "J) i~ui~i  >ou, I IT ill  
kill you," resultin; in a strugrle in mhicli the tlrcea%d was -hot ant1 
kiiletl: Held, rcrerhiblr error for the jutlge to charge the jury that if 
the awnult o11 the defrntlant wa. not felonioui the tlcfendant ~ o u l c l  be 
recluired to retreat before he would h e  jn5tified i n  taking the life of the 
other, there k i n g  no arenue open to the tlefendant. 
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2. Same--General law of self-defense. 
One may Bill in  d c f r ~ ~ s e  of himself or his family when he believes it to 

be necessary to prc\ent death or great bodily harm, and has a reasonable 
ground for the belief u~lder the facts and circumstances as they appear 
to him, the jury to determine the reasonablcn~ss of the belief upon nllich 
he acts. 

3. S r tmcRig l i t  to use force to repel assault. 
In the exercise of the right of self-defense more force luust not be used 

than is reasonably IiecessnrS ulltler the circumstances, and if excessive 
force is used tllc party charged is guilty of ~nans!aughtcr at least, but the 
law docs not reqnirc juries to measure with exactness and nicety the 
amount of force used if one is really acting in self-defense. 

APPEAL by defendant from Harwood, S p ~ c i a l  Judge, at April  Term, 
1929, of MITCIIELL. 

Criminal prosecution tried upon an  indictnlent chargin,: the defendant 
with tho murder of one T.  C. Robinson. 

Verdict : Guilty of manslaughter. 
Judgment :  Imprisonment i n  the State's prison for a term of not less 

than three nor more than five years. 
Tho defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-Gcneral Nash for 
the State. 

McBee cE- Berry, 8. J .  I3lacl~ and Tl'a~tson d: Foufs for defendant. 

STACY, C. J. When the case was called for trial, the solicitor an- 
nounced that  the State would not insist upon a verdict of murder in the 
first degree, but would ask for a verdict of niurder in tlltl second degree 
or manslaughter as the evidence might disclose. TVTThereupon counsel for  
the prisoner stated that  the defendant would admit the killing with a 
deadly weapon, but no more, arid assume the burden of mitigation or 
self-defense. 

The  evidence discloses that  on 8 November, 1968, the defendant, Wil- 
liam J. Glenn, slew the deceased, T. C. Robinson, with a deadly weapon, 
to wit, a pistol. I t  appears that  the defendant, and two others, were in  a 
small room in the back of a store about 1 2  by 14 feet, which had but a 
single door or entrance; that  the deceased came into the r2om and closed 
the door behind him, thus placing himself between the defendant and the 
only means of exit; that  the deceased asked the defendant what he had 
said to his  wife, as h e  came through the store, to which the defendant 
anmered,  "Not a thing, Till." I n  reply, the deceased remarked in an  
angry tone: '(Well, I am damn tired of you Glenns," and further added, 
while reaching for his pistol, which was in a holster under his  left a r m :  
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"Damn you, I mill kill you." Whereupon the defendant whipped out his 
pistol and began firing. The two men clinched, and i t  x7as soon dis- 
covered that the deceased mas nlortally wounded. 

The following excerpt, taken from the charge, forms the basis of one 
of defendant's exceptive assignments of error : 

"If the deceased was making a felonious assault upon the defendant at 
the time he fired, the defendant would not be required to retreat, but if 
you should find that he was making an ordinary assault upon him, even 
though you should find that it was an assault with a deadly weapon, but 
not a felonious assault as I have defined to you, then the defendant would 
not be permitted to stand his ground and take the life of the deceased, 
but mould be required to retreat." 

The vice of this instruction lies in the fact that it required the de- 
fendant to retreat, even though the deceased was assaulting him with a 
deadly weapon, when there was no avenue of retreat open to the de- 
fendant. S. v. Dills, 196 N.  C., 457, 146 S. E., 1. The instruction 
is misleading when applied to the facts of the present case. S.  v. Lee, 
193 3. C., 321, 136 S. E., 877; 8. zr. Waldroop,  193 N. C., 12, 135 S. E., 
165, The defendant's back was already to the wall, and the law does not 
require one to retreat in the face of an assault, felonious or other, when 
there is no way of escape open to him. S. v. Bost, 192 hi. C., 1, 133 
S. E., 176. 

With respect to the right of self-defense, the decisions are to the effect: 
1. That one may kill in defense of himself or his family, when neces- 

sary to prevent death or great bodily harm. S. v. Gra,y, 162 N. C., 608, 
77 S. E., 833. 

2. That one may kill in defense of himself, or his family, when not 
actually necessary to prevent death or great bodily harm, if he believes 
it to be necessary and has a reasonable ground for the belief. S. v. Bar- 
rett, 132 N. C., 1005, 43 s. E., 832. 

3. That the reasonableness of this belief or apprehension must be 
judged by the facts and circumstances as they appeared to the party 
charged at  the time of the killing. 8. v. Blackwell, 162 K. C., 672, 78 
S. E., 316. 

4. That the jury and not the party charged, is to determine the reason- 
ableness of the belief or apprehension upon which he acted. S ,  v. Nash, 
88 N. C., 618. 

There is a distinction made by the text-writers on criminal law, which 
seems to be reasonable and supported by authority, between assaults with 
felonious intent and assaults without such intent. "In the latter, 
the person assaulted may not stand his ground and kill his adversary if 
there is any way of escape open to him, though he is allowed to repel 
force by force and give blow for blow. I n  the former class, where the 
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at tack i s  made w i t h  murderous intent,  the person attacked is under  no 
obligation to fly, bu t  m a y  stand his  ground and  kill  h i ;  ndrersary,  if 
need be." 2 Bishop's Cr imina l  Law, sec. 6333, and c a s e  cited. I t  is 
said i n  1 E a s t  P lcas  of t h e  Crown, 271:  "&I nlan m a y  repcl force by 
force i n  defense of liis person, habitation, o r  property against one who 
manifestly intends or  cndearors  by riolerice to commit a f ~ l o n y ,  such as 
murdcr ,  rape, burglary, robbery, and  t h e  like, upon either. I n  these 
cascs he  is  not obliged to retreat,  bu t  m a y  pursue  h i s  a d w r s a r y  un t i l  h c  
has  secured himself f r o m  al l  danger, and  if he kill  h im i n  so doing i t  is 
called justifiable self-defense." T h e  Anieric:in doctrine is t o  the sarnc 
cffect. See S. v, l iough, 138 N. C., 665, 50 S. E., 700, arid S. 71. Dixon, 
$ 5  N. C., 275. 

I n  t h e  esercise of the  r igh t  of self-defensc, more force must not be 
used t h a n  is  reasonably necessary under  the circumstancaes, and  if cx- 
cessive force or  unnecessary violence be used, the  p a r t y  chnrged will  be 
gui l ty  of manslaughter,  a t  least (S. v. Robinson, 188 K. C., 784, 1 2 5  
S. E., GI$), bu t  t h e  law does riot require  juries to measure wit11 esactnesh 
a n d  nicety the  amount  of force used, if one is  r e d l y  x t i n g  i n  self- 
defense. S.  t i .  Pugh, 1 0 1  N.  C., 737, 7 S. E., 757. 

T h e r e  a r e  other  exceptions appearing on  the record, \ f o r t h y  of con- 
sideration, but  as  they m a y  not arise on another  h ~ a r i n g ,  n e  s l id1 not 
consider them now. 

F o r  the error, a s  indicated, a new t r ia l  must be anardcd ,  and  i t  is so 
ordered. 

N e w  trial.  

STATE v. R A P  EVAKS. 

(Filed 11 December, 1'3'29.) 

I. Homicide B *In this case held: evidence of premeditation and 
deliberation sufficient for verdict of murder in first drgrce. 

The premeditntion and deliberation prccetlirig the killing of anothcr 
necessary to constitnte murder in the fir<t degree tlocc nct depend upon 
the lenqth of time be twen  the formation of intent to  Bill  nnd the execu- 
tion of tlint intent, and where the evidence tends to shcw that tlir gris- 
oner was violating the prohibition law, hnd armed hirnwlf with a con- 
cealed weapon, and. whcn nppreliendetl by an officer, tried to hide hi\ 
liquor and get away, and when notified of the purpose of his a r rwt .  
whipped out hi\ pistol with his right l~mid, whir11 lind Ic.c.11 under hi3 
overalls for quite a n hile, and shot and killed the officer : Bclti. the e\ i- 
dence of premeditation and deliberation was sufficient to n : ~ r r a n t  n verdict 
of murder in the first degree. C. S., 4200. 
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2. Same-If fixed design to kill is formed and subsequently executed 
there is sufficient premeditation and deliberation. 

If the prisoner kills sirnnltaneously with the formation of the intent to 
kill there is no yremeditiltion. but if he weighs the purpose to kill long 
enongll to form a fixed design which he executes a t  a subsequent time, 
however soon or remote, there is suffi~irnt premeditation ant1 tlelibera- 
tion, ant1 in  determinilig the question of premeditation and deliberation it 
is ~~roljcr  for tl!e jury to consicler tlle contluct of the prisoner before ant1 
;~fter ,  :IS well as at the time of. the homic3clc. 

3. Same-Flight is not evidence of premeditation. 
I;liglit is not rritlence of ~remcilitation and ctcliberation. 

,IFPEAL by defendant from Clement ,  J., a t  Ju ly  Term, 1929, of 
RICH 1 1 0 s ~ .  

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of one TIT. D. Smith. 

Verdict: Guilty of murder in the first degree. 
Judgmcnt : Death by electrocution. 
Tho prisoner appeals, assigning errors. 

Attorney-General B r u m m i f t  and Assistant A t torn~y-Genera l  S a s h  for 
fha  State .  

ITr. R. Jones and J .  C .  Sedberry for defendant. 

S T A C ~ ,  C. J. There is evidence on behalf of the State tending to show 
that on the a f t ~ r n o o n  of 12 June,  1929, the prisoner, Ray  Evans, a 
colored man, shot and killed W. D. Smith, a township constable of 
Riclmond County, while the latter was attempting to arrest the former 
or to prevent his forcible escape from custody. The officer had a va r ran t  
for one Lander Ingram, and, i n  looking for him, stopped a t  the home of 
Lula Belle Mitellell to inquire as to where Ingram lived. While obtain- 
ing this information, the deceased saw the defendant run out of the 
back door of Lula Belle Mitchell's house ~ v i t h  some f ru i t  jars of liquor 
whic l~  he dropped in a dewberry patch not f a r  away. The  officer and his 
son picked up the liquor and came back to the front of the house, where 
the deceased met the prisoner, caught him by his left arm, and sa id :  
"You are under arrest." The prisoncr inquired, ' T h a t  for?" The de- 
ceased replied : "For liquor." Tt'hereupon the prisoner said : "I am not 
going.?' and he jerked loose from the officer, drew a pistol from his 
overalls with his right hand, which had been in his pocket all the while, 
and shot the cleccasctl three times, one of which proved fatal. The  pris- 
oner later told the sheriff, while in jail, that the reason he shot three 
times, or more than once, was because the deceased did not turn him 
loose. The  officer never drew his pistol; he had a jar of liquor in one 
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hand and was holding the prisonc7r wit11 the other. The  prisoner had 
been to South Carolina earlier in the day and returned u i t h  a gallon 
and a quart  of liquor, which lie carried to the home of Lula Belle 
IIitchell. The  shooting took placc about first dark. Thl: defendant ran 
anny,  but was apprehended in Roanoke, Ta . ,  arid r r t u r n ~ d  to Richmond 
County jail, ten or twelve days after the holnicide. 

The  prisoner testified that h e  thought the, dweased was reaching for 
liis pistol at the time he shot, but the jury did not accept this xersion of 
the matter. I t  is tlie contention of the defendant, howerer, that ,  in no 
view of tho case, can he be guilty of more tlion rnurdcr in the sccond 
dcgrec., slid, ill support of this positio~i, lie relics upon S. 1.. Rhyne ,  124 
N .  C., 847, 83 S. F,.. 128, and cases there cited. The  crucial point, tlicre- 
fore, is nliethcr the e ~ i d e n c e  tcncling to  show p r~~~i l ed i t a t ion  and de- 
liberation is sufficient to warrant  a rcrdict of murder in the first degree. 
We think it is. S. v. J1111cr, 187 N. C., 443; S. 2;. S f r e l ~ ,  190 N .  C., 506, 
130 S. E., 305; S. v. Xer7-irk, 176 N .  C., 870, 90 S. E., 257; S. 1.. 

Cameron, 166 N. C., 379, 81  S. E., 745; S. 71. a l l c C l u w ,  166 S. C., 321, 
S1 S. E.. 458; S. v.  Danicls, 164 N. C., 464, 79 S. E ,  953; S. 2,. Esunt, 
138 K. C., 599, 50 S. E., 2 8 3 ;  8. 2%. Thomas  118 S. C., 1113, 24 S. E., 
431: S. c. Norwood, 115 ;"J. C., 789, 20 S. I<., 712. 

The prisoner n a s  ~ i o l a t i n g  tlie proliibition laws;  lie had armcd 11i111- 
self with a coilccalcd weapon; he tried to hide his liquor :1nd to get avay  
from tlie officer; 11e was notified of the purpose of hi. nrwit  ; lie wliipped 
out his pistol with his right hand, which had I)ee~i under his orwalls for 
quite a while, and shot the deceased three t i ~ n ~ s  without c2:iusc. The jury 
found that  the homicide mas tlic culniinatio~i of :I precoiicei\ed plan or 
design, executed deliberately and wit11 nialire. The  eTilence ~varrants  
thr finding, and this is  murder in thc first degrec. C. S., 4200; 8. .c 
h'cnson, 153 N. C., 795, 111 S.  E., 869. 

I n  determining the question of prtmeditation and deliberation, it is 
proper for the jury to take into consitleration thc conduct 3f the prisoner, 
before and after, as well as a t  the time of, the homici~le, arid all the 
attendant circumstances. I f  the Billi~lg took place simu tarieously with 
the formation of tlie intent to kill, there voulcl be no premeditation. 
Nor would flight be evidence of it. S. v. S f c ~ l e ,  supra, But if the 
prisoner xveighed the purpose of killing long eriougli to form a fixed 
design, and a t  a subsequent time, no matter how soon or how remote, put 
it into execution, thero would bc sufficient premeditation and de l ib~ra -  
tion to n.arrant the jury in finding him guilty of lnurtlcr ill the first 
degree. S. v. Teachey,  138 N .  C., 557, 50 S. E., 232; 8. !. Dozcdcn, 118 
N. C., 1143, 24 S. E., 722. I t  is  immaterial, in detcrminii g the degree of 
murder, how soon after resolving to kill, the prisoner carried his purpose 
into execution. 8. v. Couington, 117 N.  C., 834, 23 S. E., 337. Pre- 
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meditation means '(thought of before hand" for some length of time, 
however short, but no particular time is required for the mental process 
of premeditation. S. v. 13enson, supra.  Deliberation means that the act is 
done in a cool state of the blood, in furtherance of some fixed design. 
S. v. Walker, 173 N. C., 780, 92 S. E., 327. 

The following charge was approved ill S. v. Robemon, 150 N .  C., 837, 
64 S. E., 182:  "By premeditation and deliberation is meant that  the 
reason and judgment is exercised, that  the fact of the killing is weighed 
and considered, and that as a result there is  in the mind the fixed pur- 
pose to kill. The fixed purpose to kill must precede the act of killing, 
althougli the length of time between the time it is formed and carried 
into effect is  not material. This premeditation and deliberation. like 
any other fact, may be shown by circumstances, and in determining there 
was such the jury may consider evidence of absence of provocation, 
absence of a quarrel a t  the time of the killing, and threats, if there is 
such evidence. Not that  you are compelled to find premeditation and 
deliberation from such eridence, but that  if there is such eviclr.nce you 
may consider it i n  determining whether there was such premeditation 
and deliberation as I have indicated." 

Speaking to the question in S. v. NcCormac ,  116 S. C., 1033, 21 
S. E., 693, Avery, J., delivering the opinion of the Court, said:  "While 
premeditation and deliberation are not to be inferred as a matter of 
course from the want either of legal provocation or of proof of the use 
of p r o ~ o k i n g  language, yet all such cCrcumstances may be considered by 
the jury in  determining whether the testimony is inconsistent with any 
other hypothesis than that the prisoner acted upon a deliberately formed 
purpose. S. v. Puller, 114 N .  C., 885. Kerr  on Homicide, sec. 72, says: 
'The question whether there has been deliberation is not ordinarily 
capable of actual proof, but must be determined by the jury from the 
circumstances. I t  has been said that  an act is done with deliberation, 
however long or short a time intervenes after tlic intent is formed and 
before i t  is executed, if the offender has an opportunitj- to recollect the 
offense.' The  test is  invoh,ed in  the question vhether the accused acted 
under the influence of ungovernable passion, or whether there m ~ s  evi- 
dence of the exercise of reason and judgment. Tlie conduct of the 
accused just before or immediately after the killing would tend at least 
to show the state of mind a t  the moment of inflicting the fatal  wound. I n  " 
passing upon the question whether the facts in a g i ~ e n  case are sufficient 
to show beyond a reasonable doubt that  the killing wcs done v i t h  de- - 
liberation and premeditation, while sudden passion aroused by proroca- 
tion that  would neither excuse nor mitigate to manslaughter the killing 
with a deadly weapon, is sufficient, if the homicide is committed under 
its immediate influence, yet the want of provocation, the preparation of a 
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weapon, proof that tllerc was no quarreling just before the killi~lg, may 
be co~isidercd by the jury, n i t h  other circumstances, i n  detcrniining 
nlicther the act shall he at tr ibuttd to sudden impulse lor premeditated 
design." 

Tlic foregoing statement has been approved in a n lmber  of cases, 
notably, S. 71. Cameron,  supra1,  S .  v. Daniels, supra, S 11. Stackhouse, 
152 S. C., SOS, 67 S. E., i64, arid S. v. Llpscomb,  134 N. C., GS9, 47 
S. E., 44. 

The remaining exceptions are not of sufficient merit to  warrant  a new 
trial. Tlio verdict and judgment will be upheld. 

N o  error. 

(Filed 11 I)ecember, l!)'l9.) 

Master and Servant C &In this rase held: there was no evidence of 
master's negligence and nonsuit was proper. 

IVllere tlic evidence of the plaintiff discloses the mcbre fact of injury 
rcsultil~g from fallill:: while elevutcd in n "buister saddle" operated by a 
fellow-sc.rv:tnt by rlieiiw of block and tackle, n ~iolisuit is 11rol)crly en-  
trretl, iiegligence not being ordi~~ari ly ~)rcsnnietl from the mere fact of 
illjury. 

CIVII, a c ~ ~ o x ,  before Sink,  Special Judge,  a t  February Special Terni, 
102!), of ~\IECI<LENBLRU. 

Plaintiff alleged that on 7 December, 1927, he was in  tlic employ of the 
Ponc r  Company, helping to erect a power house near H igh  Rock, K. C., 
and that he was seriously and permanently injured by ieason of negli- 
gence of dcfelidant. 

The plaintiff's narrative of his in jury  is substaritially as follows; "I 
was putting in a ~viadow frame a t  tlic top of tlie power Iiouse, at  about 
forty feet above the ground. I was ill a boister saddle, supported with a 
block and tackle. Two men pullcd nic and the boister ;addle up  with 
tlicir harids to the place where 1 was to work. They pulled me u p  hy the 
fall line; I was kept up there by a man Iioldiag the rope. . . . Frank 
Lawrence was the person to hold the rope. H e  did not lio d tlie rope, but 
pulled me u p  and tied nic. I fou~ ld  that out when I lool~ed back down. 
I looked a t  my natcll and it n a s  f i ~ e  minutes unti l  twelve, and I told 
him to let me tlow~i, and I lookrd out of the qnddle, arid lle was propped 
up 011 the hand rail of the stairway on o ~ l c  clbo~r-; u l ie~i  I told liim to 
Ict me tlo~vn, he turned around, alid I rcaclicd around tc get my pliers 
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out of the n-indow to p u t  them i n  m y  pocket bcfore T camf. d o n n ,  and 
tha t  is  tho last th ing  I rrmenlber. W h e n  1 looked d o n n  Fraii!r Lanrclic~c 
(lid not have liold of tlie rope. I d o  not li110\1 what  l ~ ~ p p ~ n r t ?  af ter  1 
looked a round  to get m y  pliers out of the v in t lox .  1 (lo iiot remtnibcr 
s t a r t i ~ i g  to fall .  Beneath n h e r e  I n a s  working, there wcrc i ron steps 
nliicli lead f r o m  the switchboard floor d o ~ ~ n  to the basement. I t  Ivas 
about th i r ty  feet f r o m  where I was i n  the a i r  to  the top of tlic iroii steps 
aiul about fo r ty  feet to the ground. . . . M r .  Viclrery and  M r .  
La~vrencc  and I v e r e  working on the window a t  the  t ime I had the fall .  
I was pulled u p  that  niorniiig. I waq it1 n h ~ t  is  callcd a boiiter scat, 
which means a seat with a rope fastened to each end. As I worlred over 
different points of this  nilidow, I n a s  pulled u p  and  lowered, so as  to 
reach t h e  point on  the windon. where I had to n o r k ,  by N r .  Lawrence, 
and  Mr .  Lawrence was on the  ground hmitllirig the  rope. Tlint wai  the  
customary v a y  of doing that  kind of work. TT'llen I got ready to come 
don11 I called M r .  Lawrence to  let me  down, which he did. Mr .  Law- 
rence did riot h a r e  liold of the rope when I looked dorm to ask liim to 
let me down. H e  was s tanding close to tlie rope, but lie did not h a l e  hi. 
hand  on it .  I did not see X r .  Lanrence  just immedintely before I 
star tcd to fa l l  because, ill the  ineantirne, I reached over to gt t nly 
pliers out of the v indo~r- .  Af tc r  I reached o w r  to get lily l~l ierb I 
fell. -1nd f r o m  the  t ime I told h i m  to let me  dowti un t i l  I started to 
fall ,  I did not look c lo~tn  a t  liini, and  don't know uhe t l i t r  hc had tlie 
rope tied to  t h e  rai l igg or  not. I didn't  notice wlictller he had it a ruu~i t l  
tlie railing. I had  been up tliere a t  tha t  tirnt. about n 1i:df hour  or an 
hour. I turned around to get lily pliers and  the11 fell." 

There  was evidence tending to show tha t  the plaintiff stayccl ill thc  
hospital un t i l  22  December, \the11 he went to his  home, retriainirig tliere 
un t i l  about 6 J a n u a r y ,  1028, nhe i i  h e  returned to the 110y)ital and  re- 
mained there about  ten days. 

T h e r e  was eridence tha t  on  1 0  December thc tlcfentlairt lind pait1 to 
the plaintiff the sum of $240 i n  cash, i n  ful l  sct t lenmlt  of his injury.  
and  t h a t  plaintiff had  duly esecutetl a release. T h e  release v a s  pleaded 
a s  a defense, hut the  plaiiitiff offeiwl cvidence t e n d i i ~ g  to show tha t  a t  
the t ime the  money n as  paid, he did not h a w  ~ufficicilt nicntal cnpacity 
to  understand the n a t u r e  of the transt~ctioii .  

T h e  tlefendant offercd n o  eridericc. Herice tlie plni~itiff 's i i a r r a t i ~ e  of 
the i l l jury i s  the  only evidence thereof i n  thc rccord. Plaintiff took a 
ro lun ta ry  nonsuit as to the clefelidant, TV. S. Lee. Tllcre is eviclcnce 
that  the plaintiff had  sustained serious in jury .  

A t  the coriclusion of plaintiff's evidence the drfendant  moved for  judg- 
ment of nonsuit.  which motion was allo:wd, and  t h e  plaintiff excepted 
and  appealed. 
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G. T.  Carswell and Joe TY. Erv in  for plaintiff. 
R. L. Smith d Sons and W .  S. O'B. Robinson, Jr., for Power Com- 

pany. 

BROGDEN, J. There is no evidence tending to show that  the boister 
saddle mas defective or that  i t  was not an  appliance approved and in 
general use or in any particular an  unsafe appliance; neither was there 
evidence that  any negligent order had been given with respcct to the 
operation thereof. 

The  evidence does not disclose whether the boister saddle fell or  
whether the plaintiff fell out of the saddle. Plaintiff testified that  his  
fellow-servant, Lawrence, did not ha re  hold of the rope "wlicn I looked 
down to ask him to let me down. H e  was standing close o the rope, but 
he did not ha re  his hands on it." The  evidence discloses the injury and 
no more. I t  has been consistently held by this Court that  the mere fact 
of in jury  is  i n  itself ordinarily no evidence of negligence. Fore v .  
Gear?/, 101 X .  C., 90, 131 S. E., 387; Burke v. Carolina Coa~c?~ Co., 
anfc.  8. 

The facts presented bring the case squarely within the principle de- 
clared in  111ichuux v. Lassiter, 188 N .  C., 132, 123 S. E., 310. The  
Court said : ('Considering tlie record in view of these authorities and the 
principles they approre and establish, there has, as stated, been no breach 
of duty shown on the part  of defendant company, the proof and admis- 
sions showing that  tlie machine was of standard make, n ~ x l y  purchased 
and installed, and as a mechanical proposition, operating properly a t  the 
tirnc. Nor is there anywhere evidence of default in reference to selecting 
the operator, and on the facts offered by the plaintiff the illjury is  neces- 
sarily attributable and attributable only to an  exceptioiially negligent act 
of the operator of the machine, who either failed to fasten the pan or 
released i t  i n  breach of his duty to his  fellows. There is no testinlong or 
suggestion tha t  the operator had any authority over the intestate, or  
tending to show that  he stood towards the latter in t l ~ e  place of his 
principal, being only a fellow-servmt. Thc  in jury  was due solely to his 
default, and the court has correctly ruled that  no cause of action has 
been shown." 

A careful scrutiny of the record leads us to the conclusion that  the 
judgment of nonsuit was properly entered. 

Affirmed. 
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H. E. WRESN, SUCCESSOR TO KELLY & TVRENN, v. LAWRENCE COTTON 
MILLS, INC.,  C. I. JOSES, H. N. FAIRLY A N D  H. S. BLIICIiMICR. 

(Filed 11 December, 1929.) 

1. Bills and Notcs D &Where parties sign note as endorsers holdw 
may not show different liability by parol. 

lVhere the directors of a corporation sign a 11egoti:lble inrtrunicnt on 
the back thereof as  endorsers, C. S., 3044, the holder may not bhow b j  
parol that they signed as  co~nakers, or guarantors, or snreties. 

2. Bills and Notes D c-Extension of time for payment of note must b? to 
a time definite and certain. 

Where endorsers on a note waive defenses based upon an extension of 
time for payment, the waiver imports a lcgal extension, or an agreement 
which fixes a definite time when payment is to be made, ant1 \\.here 110 

legal extension is shown by the evidence the waiver will not operate to 
prevent the endorsers from pleading the statute of limitations in the 
holders' action to recover against then1 on the note. 

3. Limitations of Actions B rl-Where there is no legal extension of time 
for payment of notc the statute runs from its maturity. 

lyhcre the endorsers of a note waive notice of clisl~onor aud defenses 
based on an cstcnsion of time for p:!ymcnt, nntl there is no agrwment for 
ail extension to a definite tinie, there is no lcgal extension of time, and 
wllere more than fire years elapse from the time of the last l ~ a y ~ n e ~ i t  011, 

ant1 maturity of the notes, the three-year statute of limitations, (2. S., -141, 
will bar the holders' action to recover against the ei1dorsel.s on t l ~ c  note. 

 PEAL by  plaintiff f r o m  Stack, J., a t  September Term,  1920, of 
ROWAN. N o  error. 

The fol lo~ving verdict ~ v a s  returned : 
1. D i d  the  defendants  execute arid deliver t o  Kelly & W r m n  t h e  five 

promissory notes, as  alleged i n  t h e  complaint?  Answer:  Yci (by con- 
sent) .  

2. I s  the plaintiff the  owner of said notes, as  alleged i n  the complaint 2 
~2nslver  : Yes  (by consent). 

3. I s  the  plaintiff's alleged cause of action barred by  thc s tatute  of 
limitations, a s  alleged i n  the answer?  Answer:  Yes. 

4. W h a t  amount ,  if anything, is plaintiff entitled to recover? h s ~ v e r  : 
Xothing.  

R. Lee Wright for plaintiff. 
J o h n  C. Busby and TV. T .  Shuford for defendants. 

ADAMS, J. O n  29 Xovember, 1920, the  Lawrence Cotton Xlills, Inc., 
executed and  delivered t o  the  firm of Kelly 65 Wrenn,  of Waco, Texas, 
five promissory notes each i n  t h e  s u m  of $5,000, payable respectively six, 
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nine, twelve, fifteen, and twenty-four months after datz, with interest 
a t  6 per cent from date until paid. Each note mas endorsed by the de- 
fendants C. I. Joncs, H. IT. Fairley, and H. S .  Blackmcr, and was duly 
assigned to the plaintiff by Kelly & Wrenn, who dissolved copartnership 
in June ,  1821. 0 1 1  tlie back of the first note the followir g paynients are 
endorsed: $538.70 on 1 November, 1921; $300 011 22 C~ecember, 1922; 
$250 011 10 March, 1923; $250 on 10 June ,  1823. No other payments 
were made on any of the notes. I n  1921 Lalvrence Cotton Mills, Inc., 
became mid has since been insolvent. The  present action, which is prose- 
cuted against the endorsers, was commenced 4 Septemlm, 192s. The 
defendants pleaded the three-year statute of limitations. Each note con- 
tains the following stipulation : "The drawers and cndorsws and all sure- 
ties hereto se~e ra l ly  waive prcscntmcnt for payment, prctest, arid notice 
of protest, and nonpayment of this notc, and all defcnseig on the ground 
of any extension of the time of its payment that  may lx given by the 
holder or  holders to them or either of them. Witncss our hands and 
seals." 

The jury were instructed if they believed all the eviclence to answer 
the third issue "Yes" and tlie fourth "Nothing." The p1,hitiff excepted. 
Judgment was givcn for the defendants and the plaintiff appealed upoli 
error assigned. 

The plaintiff's evidence (none was introduced by the defendants) toll- 

sists of the notes, certain admissions in  the pleadings, arid the deposi- 
tions of three ~lonrrsident witnesses. I t  is not d ~ n i ~ d  tliat the plaintiff 
is the owner and holdcr of the notes. 

The  plaintiff offered evidence tending to prove that  the defendants 
orally agreed when the notes were executed to "rcniain liable and respon- 
sible unti l  the notes were paid." The proposed tcstimor,y was properlj- 
escluded. The notes constitute the written contract of i11e parties, and 
tho plaintiff sought to vary the written terms by parol. 

Thc Negotiable Instrument Law was ratified on 8 3larcl1, 1899. P. L.. 
1,999, ch. 733. Before this date our  decisions were geirer:~lly to the effect 
that  when third persons wrote their names on tlic back of a ncgotiablc 
instrument before delivery to the payee, the original pni.ties as bctwceil 
theinselves could show their intent and the nature of t lv i r  ohligation- 
wlirthcr they had affixed their signatures as joint pronii;ors, as gnarall- 
tors, or as endorsers. Lilly u. BaXer, 88 N .  C., 131; Uarc1c.n 1 ) .  I lorn tha l .  
1 1  . . 8. But  a complete change was wrought by the enactment of 
the new law, which provides that  a person who writes hi'; name upon an 
instrument otlicrwise than as makcr, drawer, or acceptor is deemed to be 
an  endorser, unless he clearly indicates by appropriate words his inten- 
tion to be bound in  some other capacity. C. S., 3044. See, also, section 
3045. These sections supersede tlic former law. Danie' on Negotiable 
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Instruments, 6 ed., 806; Brannan's Keg. Instruments Law, 4 ed., 588. 
I n  Bank I* .  Wilson ,  168 N. C., 557, the Court, after pointing out the 
change referred to, remarked that  the purpose of these sections is to fix 
the status of the defendants as endorsers. 

The  plaintiff proposed to change this status by oral testimony that  the 
defendants endorsed the notes as comakcre, or  guarantors, or sureties; 
but in the case last cit<,d the Court said that one of the obiects of the 
statute is to exclude par01 evidence to the effect that  the status of the 
partics is otherwise than as fixed by the law. We are not a t  liberty to give 
the endorsenient an effect which in terms the statutes reject. The princi- 
ple is  restated and sustained in Mrycrs v. B a f f l c ~ ,  170 X. C., 168; Busbee 
e. Crcech, 102 N. C., 499;  and it is clcarly sustained by tlic neiglit of 
authority elsewhere. Brannan's Neg. Instruments Lam, 4 ed., 578, 589; 
5 Uniform L ~ w s ,  :Innotated, 307. I t  is not the purpose of thc stntutcs 
to prevent the defendants from showing that  they are accomnlodation 
endorsers or the relation they sustain to one another. Jieyers v. I j a f f l e ,  
supra. Tlie logical rrsult is that the liability of the Lawrence Cotton 
Mills, Inc., is primary and that of the defendants, secondary. H o m e r  v. 
Fayssoux, 168 X. C., 1 ;  B o r f o n  I*. I17ilson, 175 N .  C., 233;  Barber v. 
. l h l ~ ~ r  CYo., ibid., 602; Ilillard v.  XercantiTc P o . ,  190 N .  C., 225. 

The corporation became insolvent in 1921; the defendants became 
accommodation endorsers in 1920. As such they were entitled to the 
rights and immunities nhich  attach to the status of endorsers, ~ l t h o u g h  
they may lmve been directors of the corporation. IIouser 1 > .  Fayssoux, 
supra; Erannan's  Keg. I n s t r u r n e ~ ~ t s  Law, 580, See, also, I'arher v 
.4 bsher Co., supra. 

An endorser is, of course, entitled to notice of dishonor; and it may be 
conceded that  bv the tcrrns of this contract tllc defendants n-aived such 
notice; also tlint they waived defenses based upon an  extension of the 
time of payment. The  latter waiver, however, imports a legal extension 
of time which would be effective against the defendants. Granting that 
the time of payment may be extended by a definite and bind& oral 
agreement (Olice7- c. Fidel i fy  C'o., 176 N.  C., 598), we are confronted 
by the general rule that  such an agreement must fix a definite time when 
payment is to be made. The time thus agreed on should be as definite as 
that  which is required when the note is Giginally executed, the elements 
of the agreement being certainty, mutuality, and consideration. XcIn- 
tur f  v. Gahagan, 193 N .  C., 147; 8 C. J., 425, sec. 626, et seq. No 
cvidence received or offered in regard to the extension of time purported 
to designate a definite period. I n  fact. if the excluded evidence had 
been admitted i t  mould h a r e  shown affirmativeIy that  no such time was 
agreed on and that  the asserted extension was altogether indefinite. I n  
contemplation of law there was no binding agreement for an  extension 
of time. 
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The plaintiff's cause of action is therefore barred. Three years is the 
period prescribed for the commencement of an action upon a contract, 
obligation, or  liability arising out of a contract, exprms or implied. 
C. S., 441. More than fire Scars elapsed brltween the date of the last 
pa~liicmt, the maturi ty of the last note, and the  commencement of the 
action. 

I t  follows from what we h a ~ e  said that  no error was made in  declining 
the plaintiff's prayers or i n  giving a directed instruction to the jury 
upon the last two issues. 

N o  error. 

H. 31. BURDES v. T O W S  O F  AHOSKIE ET A[.. 

(Filed 11 December, lW). 1 

Municipal Corporations H b-In this case held: ordinance in respect to 
erection of filling stations was not uniform, and was xoid. 

A tomn ordinance which attempts to prohibit the erection of gasoline 
filling st:~tioiis within three hundred feet of the ~ u b l i c  schools of a town 
is void when there are alreatlq- filling stations therein within the re- 
stricted area, the ordin:inee not bcing uniform in its application, nncl 11ar- 
in:: the rft'cct of giving the filling st:ltions already e r c c t ~ l  a monoply. :ln[l 
the p1:li11tiK is entitled to mandamus to compel the issu:ilic~ o f  n permit 
for a filliilg station on his 1:lnd within the areti, and 11is right to this 
wlief is not nfccteil by n third ordinance ~winiri~ig thal. the filling sta- 
tions already erected be removed by a certain date i n  the future, the 
onlicrs of the cxisting filling stations not being parties to the action an11 
their right to operate s:~id filliug stations aftw the thtc fixed uot being 
before the Court. 

CIVIL ACTION, before Jlidyeffe, J. From HEXTFORD. 
011 30 August, 1926, the board of commissior~ers of Ahoskie adopted 

the follolring ordinance: "No building or construction s h d l  be begun or 
enlarged within the corporated limits of Al~oskie unless a general de- 
scription, location and approximate cost of same are su'xnitted to and 
a p p r o ~ e d  by the nlayor and a majori ty of thc coimnissioi ers," etc. 

Thereafter on 20 May, 1920, the town of Ahoskie adopted the follow- 
ing ordinance: ( ' I t  shall be unlawful for any person, firm or corporation, 
to build, erect or maintain any dance hall, gasoline filling station, car- 
n i ~ a l  or tent sho~v, or pool room within tlirerl hundred fect of the prop- 
erty of the L\hoskie Graded School," etc. 

The plaintiff, in April, 1920, purchased a lot a t  the inttmection of the 
wrst margin of West Main Street with the northern margin of the State 
highway, ~ ~ h i c h  said lot is 166.5 feet from the school building. On 
10 May, 1020, the plaintiff duly applied to the mayor and board of com- 
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nlissioners of the town of Ahoskie for a building permit to construct and 
operate on said lot an  automobile service station commonly known as a 
"filling station,'' agreeing if the permit were issued to conform to all 
building l a w  and regulations. On  20 BIay, 1929, after adopting the 
second ordinance above referred to, the board of commissioners and 
mayor declined to grant  the permit. Thereupon on 20 Uay ,  plaintifi 
instituted a civil action against the town of Ahosliie and the commis- 
sioners of said town for the purpose of compelling said defendants by 
mandamus to issue a building permit for the construction of said filling 
station. 

After suit was instituted a third ordinance was adopted by the town, 
reading as follows: "It shall be unIawful for any person, firm or 
corporation, to build, erect or maintain any dance hall, gasoline filling 
station, carnival or tent show, or pool room within three hundred 
feet of the property of the Ahoskie Graded School; . , . and any 
person, firm or corporation violating this ordinance shall incur a penalty 
of $50 for each offense : . . . Provided that  any dance hall, gasoline 
filling station, carnival or  tent show which may now be in operation or 
process of construction within 300 feet of said school propcrty shall have 
until 1 January,  1930, to be removed therefrom." 

I t  appears from the record that  a t  the time the plaintiff applied for a 
permit there were two filling stations in operation within 300 feet of the 
school building. One, known as Xoore's filling station, is situated 194 
feet from the school property, and the other, known as Brewer's Filling 
Station, is  situated 268 feet from the school building. The  location of 
the filling stations in  operation and the location of plaintiff's lot is shown 
on the map hereto attached. 

The judge of the Superior Court denied the writ of mandamus and 
the plaintiff appealed. 

A .  T .  Castelloe for plaintiti. 
Travis d Travis a~nd Alvah Early for defendants. 

BROGDES, J. Are ordinances of a municipality valid, which prohibit 
the erection of a filling station within 300 feet of a school building, when 
there are  now two other filling stations of similar kind constructed and 
in  operation within a distance of 300 feet from said building? 

In Rizzell v. Goldsboro, 192 K. C., 345, 135 S .  E., 50, i t  was writ ten:  
"The law does not permit the enjoyment of one's property to depend 
upon the arbitrary or despotic mill of officials, however well-meaning, or 
to restrict the individual's right of property or lawful business without a 
general or uniform rule applicable to all alike." 
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I n  substance and effect the ordinances under consideration in the case 
at  bar are similar to the ordinances involved in  the case of Clinton v. 
Oil Co., 193 N. C., 432, 137 S. E., 183. I n  that case the Court said:  
"The principle is well settled that  ordinances must be uniform, fair, and 
impartial i n  their operation. . . . There can be no discrimination 
against those of the same class. The regulation must apply to all of a 
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class. An  ordinance that grants rights-the e ~ ~ j o p m e n t  must be to all. 
upon the same terms and conditions. ordinance cannot penalize one 
and for the same act, done under similar circumstances, impose no 
penalty. N o  ordinance is enforceable in mattcrs of this kind. a lawful 
business, that does not make a general o r  uniform rule of cqual riqllts to 
all and applicable to a11 alilre-then there can be no special privilege or 
faroritism." Tlie Court further said:  "Tlie mesent ordinance does not 
regulate, but Beeps d i r e  the six gasoli~le places illside the fire liniits 
~ r h r r e  gasoline is sold, and prohibits defcwdant from parrying on a like 
legitimate business in the same limits. I t  discriminates against defend- 
ant  and gives a monopoly to those n o x  carrying on the business in  t11~ 
dictrict. I t  is no regulation; it is a prohibition." 

Applying these announced principles of law to the facts appearing in 
the record, i t  is manifest that  the ordinances give life to the t n o  filling 
stations now in operation within a distance of 300 feet, but pronounce 
the sentence of death upon any other filling station of like kind and 
character within the identical area. I n  the terse language of the Clinton 
case, supra, "this is  not regulation, but prohibition." 

I t  is strenuously argued that the effect of the t l ~ i r d  ordinance, passed 
after the action was instituted, is to remove t11e filling stations now in 
said area by 1 January ,  1930, and that  therefore on that  date no filling 
station will be permitted withill the area. Hence there nould be no 
monopoly or discrimination. The  fact that the ordinance was passed 
after the suit was instituted has no bearing upon the question a t  issue. 
Refining Co. v. X c l i e r n a n ,  179 N. C., 314, 102 S. E., 505. Howerer, thc 
plaintiff is  entitled to have his case considered upon the record as it now- 
appears. Certainly i t  is not unlawful for these filling stations now in the 
area to operate until 1 January.  The  ordinance expressly recognize4 
such right. The owners of these operating filling stations are not parties 
to this action, and hence the right to operate said filling stations after 
I January,  1930, is not now before this Court. 

The  sole question for determination is whether the plaintiff is  entitled 
to the relief requested upon the record as now presented. A considera- 
tion of the case, in such aspect, leads to the conclusion, under the circum- 
stances, that  the plaintiff mas entitled to the relief sought for, and thr~  
judgment is  reversed. 

A discussion of the principles of law inrolved in  the action may be 
found in 18 A. L. R., 93;  29 A. L. R.. 450; 34 ,I. 11. R., 507; 42 8. L. R., 
078; 49 ,I. L. R., '765, and 55 ,4. L. R., 252. 

Reversed. 



96 I N  T H E  SUPREME COURT. [I98 

E. S. DELANET v. Ii. H. HART. 

(Filed 11 December, 1029.) 

Deeds and Conveyances C g-U71iere development is not made according to 
general scheme, owners therein may not enforce restrictions. 

\There the Court finds upon facts agreed that restrictioi~s in deeds in a 
develolment were not enforceable by the owners of other lots therein for 
the reason that the subdirision was not devc!loped or mapped by the clc- 
~eloying company in accordaiice with a general plaii or scheme, and that 
the rcstrictioris were not enforceable by the developing company or m y  
one chiming under it, for the reason that the derelol~ing c'ompany, a cor- 
porntion, liatl becil dissolved, his judgment that the owner in tlie sub- 
clivisioil could transfer his lot to another free from tlie resl rictions, escept 
as to oiie apy~licablc to all the lots, mill be upheld on nppe:ll. 

APPEAL by defendant from Sink, Special Judge,  at  September Special 
Term, 1020, of ~IECI~LESBURG. Affirmed. 

This  is a controversy without action heard upon a stat3ment of facts 
agreed. C. S., 626. 

Plaintiff contends tha t  upon the facts agreed he is  entitled to a decree 
for the specific performance of a contract in writing ~y which (1) 
plaintiff agreed to sell and convey to clefendant a certain described lot of 
land, i n  fee simple, without restrictions, cxccyt as to its occupancy or 
ownership by persons of the colored race, and (2)  defendant agreed to 
purchase from plaintiff the said lot of land, :ind to pay to plaintiff for 
the same the agreed purchase price upon the conveyance to him by plain- 
tiff of the said lot of land in  accordance with said contract. 

Plaintiff has tendered to defendant a deed properly csecutcd, v i t h  the 
usual covenants of warranty, sufficient in form to convey to defendant 
the said lot of land in fee simple, without restrictions, except as to its 
occupancy or ownership by persons of the colored race. 

Defendant has declined to accept said deed, and has refused to pay to 
plaintiff the purchase price for said lot of land, in accorclance with the 
terms of tho contract. 

Defendant contends that plaintiff cannot perforru his contract with 
respect to the conveyance to him of said lot of land, for the reason that  
plaintiff holds his title to said lot of land subject to certain restrictions 
set out i n  the deed by which said lot of land was conveyc!d to plaintiff, 
and that  plaintiff cannot convey the smle  free from said restrictions. 

Upon the facts agreed, the court ~ v a s  of opinion, and so held, that  
plaintiff can convey to defendant said lot of land, free from rest]-ictions, 
as to its use or otherwise, except as to its occupancy or ownership by 
persons of the colored race. 
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From judgment in accordance with the opinion of the court that 
defendant specifically perform his contract with plaintiff, defendant ap- 
pealed to the Supreme Court. 

J .  L. DeLaney for plaintiff. 
Cunsler CE Cansler for defendant. 

PER  CURIA^^. Plaintiff's title to the lot of land which he has con- 
tracted to sell and convey to defendant, without restrictions, except as to 
its occupancy or ownership by persons of the colored race, is held by 
him under deeds which contain other restrictions as to its use upon the 
grantee, his heirs, and assigns in each of said deeds. 

The vital question involved in this controversy is whether or not these 
restrictions are enforceable against plaintiff, his heirs or assigns (1) by 
the Highland Parks Company which first imposed said restrictions upon 
the title to said lot, or (2) by the owners of other lots of land, who hold 
title to the same under the Highland Parks Company and its grantees. 

The court was of opinion, and so held, that upon the facts agreed, 
these restrictions are not enforceable by the owners, present or future, of 
the other lots formerly owned by the Highland Parks Company, for the 
reason that the tract of land which was divided into blocks, and sub- 
divided into lots was not planned, developed or mapped by the said com- 
patly in accordance with a general plan or scheme, and that therefore 
the owners of said other lots have no right to enforce the restrictions con- 
tained in the deeds under which plaintiff holds title to tho lot which he 
has contracted to sell and convev to defendant. 

The court was further of opinion, and so held, that upon the facts 
agreed, these restrictions are not now enforceable by the Highland Parks 
Company, or by any person or corporation claiming under said company, 
for the reason that said Highland Parks Company, a corporation organ- 
ized under the laws of this State, has been dissolved. 

We concur in the opinion of the court. The judgment is affirmed. 
Thomas v. Rogers, 191 N.  C., 736, 133 S. E., 18; Davis v. Robinson, 
189 N .  C., 589, 127 S. E., 697; Snyder v. Heath, 185 N .  C., 362, 117 
S. E., 294. The instant case is distinguishable from Johnston v. Gar- 
rett, 190 N. C., 835, 130 S. E., 839. The lot involved in that case was 
included in a tract of land which mas planned, developed and mapped 
under a general scheme or plan. I t  was held that the owners of-lots 
included in the development and conveyed with restrictions applicable to 
all the lots, could enforce as against the owner of any one of the lots, the 
restrictions for the reason that the restrictions were for the mutual pro- 
tection of the owners of all the lots. 

Affirmed. 
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BENNETT u. WHIPPETT-KNIGIIT Co. 

RAY BESSETT v. WHIPPETT-KNIGHT CO:\lPANP. 

(Filed 11 December, 19'29.) 

Fraud A +Purchaser having equal mea.ns of information and opportunity 
to inspect car may not ma,intain action for fraud. 

IVhere the evidence discloses that the purchaser of a set:ond-hand auto- 
mobile had equal means of information with the seller as to the age and 
running condition of the car, and that the purchaser was not pre~ented 
from making a full and thorough examination of the car before the con- 
tract of purchase was entered into : Held, tile purchaser may not success- 
fully n~airltain an action for fraud for representation a3 to its age or 
ruiining condition. 

CIVIL ACTION, before MacRae, Special Judge, at August Term, 1929, 
of YANCEY. 

Plaintiff alleged that on 16 April, 1929, he exchanged his Overland 
car with the defendant in return for "one 1926 model Oldsmobile." 
Plaintiff further alleged that at  the time of the exchange the defendant 
represented that the Oldsmobile "was a 1926 model, mas in good condi- 
tion, and in good running order." The plaintiff further :illegcd that in  
truth and in  fact said car was a 1926 model, and not in good running 
condition; that his Overland was worth $125 at the time of' the exchange, 
and that he had paid $30 in cash and $9.30 for repairs, making a total of 
$164.30, which he sought to recover in this action. 

At the conclusion of plaintiff's evidence there was judgment of non- 
suit and the plaintiff appealed. 

Watson & Fouts for plaintiff. 
McBee & Jf cBee amd Chas. l i u t c h  ins for defendant. 

PER CURIARI. The record discloses that the plaintiff mas a graduate 
of a junior college and engaged in teaching school. On 16 April, 1929, 
at  the time of exchanging cars, plaintiff signed an affidavit which con- 
tained a statement that the Oldsmobile he received from the defendant 
was a 1925 model. He  testified that he signed this paper-writing upon 
the representation of the bookkeeper of defendant that a ccmtroversy had 
arisen between "the Oldsmobile people and the State of North Carolina; 
that i t  was sold as a 1925 model, and the State of North Carolina gave 
title for the year the car mas sold and not for the model of the car." 
Plaintiff further testified: "I drove the car some before I traded for 
it. . . . After I had tried it out I told them to go ahead and fix up 
the papers, and I signed the papers at Spruce Pine with an explanation 
which the bookkeeper gave to me. . . . I had every c~pportunity to 



PYT. C.] FALL TERM, 1929. 9 9 

COLLIKS c. Bass. 

look into t h e  car  a n d  investigate it ,  but  X r .  Shuford  said i t  was in good 
condition, a n d  I took h i s  word f o r  it." 

W e  d o  not th ink  tho eridcnce of f r a u d  was sufficient t o  be submitted 
to the  jury. It is  obvious f r o m  the  evidence t h a t  the  part ies  had  equal 
means of information,  a n d  tha t  t h e  plaintiff was not prevented f r o m  mak- 
i n g  a f u l l  and  thorough examinat ion and  test of the  property before t h e  
contract  was  entered into. Pegton v. Grifin, 195  N. C., 685, 143 S. E., 
525;  Cromtcdl r .  Logan pf a[., 196 K. C., 588, 146 S. E., 233. 

Sffirmed. 

ETHEL COLLINS AXD H u s s a x ~ ,  BRIGHT COLLINS, v. GORDON BASS. 

(Filed 18 December, 1929.) 

1. Mortgages H m-Purchaser at foreclosum sale is entitled to immediate 
possession and to crops as against tenant of mortgagor. 

TThrre the mortgagee has not entcred upon the mortgaged lands after 
the maturity of the note secured by the mortgage, or nhere the crops are  
severed before entry, he is not entitled to the crops ; but otherwise where 
there is no reservation of the groning crops by the mortgagor, and the 
mortgagee has entered u ~ o n  the 1:ind; and where the mortgagor under 
a prior registered mortgage has leased the lands, and the mortgage has 
been foreclosed, the purchaser at the foreclosure sale is entitled to the 
grolving crops and the immediate posceiqion of the mortgaged premises, 
the leisre being regarded as having only acquired the rights of the mort- 
gagor, and a s  tenant-at-\\ill of the mortgagee after the maturity of the 
debt. 

2. Landlord and Tenant D g-Lessee of mortgagor is not entitled to em- 
blcments as against purchaser at foreclosure sale. 

The right of the lessee of the mortgagor to the crops for the Fear in 
which they are planted a s  against the purchaser a t  the foreclosure sale of 
a prior registered mortgage rests a t  common law unaffrcted by statute, and 
the doctrine of einblcments as  against a remainderman and the statutes 
passed in regard to those furi~ishing money or material for the growing 
crops are  riot applicable. C. S., 2347, 9180, 2451. 

APPEAL by  defendant f r o m  Clerment, J., a t  August  Term,  1929, of 
USION. Affirmed. 

Action brought by  plaintiffs against  t h e  defendant to  recover a cer tain 
t rac t  of land. T h e  court  below found  as facts  and  rendered judgment  
a s  follows : 

"The defendant, Gordan  Bass, rented the  said lands f o r  the  year  1929, 
i n  t h e  fa l l  of 1928, f r o m  J. N. Davis  (mortgagor) ,  t h e  holder of t h e  legal 
title, and  h a d  begun a c rop  upon  said lands a t  the t ime of t h e  foreclosure 
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of the mortgage deed. The court being of the opinion that  the plaintiff, 
as a matter of law, mas entitled to recover, declined to submit any issues 
to the jury, but signed judgment, said judgment being as follows: 

The above-entitled action coming on to be heard before the under- 
signed judge, and tho jury having been empaneled to t ry  the issues 
joined between the e la in tiffs and the defendants, and the court, after 
hearing the pleadings read and the defendant admitting that  J. N. Davis 
and wife executed a mortgage deed to Bettie J .  Collins on 17 December, 
1927, and that the same was registered on the same day in Book AV, at  
page 138, in  the office of the register of deeds of Union County, North 
Carolina, covering the lands in  controversy, and that  a note was secured 
by the mortgage, maturing on 19 December, 1927, and t lat  thereafter, 
to wit, on 30 March, 1929, the said Bettie J. Collins, mxtgagee, fore- 
closed said mortgage and sold the same a t  public auctior on said date, 
and that  Ethel  Collins became the last and highest bidder for said lands 
and that deed was made to her on 10 April, 1929, and registered on the 
same day in  Book 69, at  page 248; 

And it further appearing to the court that the defendants agreed 
that the date of mortgage, as above set forth, and the date of the 
foreclosure proceeding as is herein stated, and also the date of the note 
secured by said mortgage, had matured, and i t  further appearing to the 
court that the defendant, Gordon Bass, claims to have rented said lands 
in  the fall of the year 1928, and while said mortgage appeared there of 
record, and the court being of the opinion that as a matter of law the 
plaintiffs are  entitled to the relief sought in  said complaint, i t  is now, 
thcreforc, ordered, adjudged and decreed that the plaintiffs are the 
owners of, and entitled to the immediate possession of the lands de- 
scribed in  the complaint, and that a writ of ejectment issue ejecting the 
defendant, Gordon Bass, from the land and placing the plaintiffs in pos- 
session of said lands and also that  the plaintiffs recover of the defendant, 
Gordon Bass, the costs of this action. 

And i t  further appearing to the court that the defendan:, J. N. Davis, 
having disclaimed any interest i n  the matters involved in  this action, as 
shown by his answer filed, he is permitted to go without day and recover 
of the plaintiffs any costs he  may ha re  expended." 

Tho defendant excepted, assigned error and appealed to the Supreme 
Court. 

V a n n  Le. Milliken for plaintiffs. 
W .  0. Lemmond and John C. Sikes for defendant. 

CLARI<SON, J. The question involved: I s  the purchaser at  a fore- 
closure sale under a mortgage entitled to recover possession of the prop- 
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erty from a lessee or tenant of mortgagor, claiming to hold under a 
lease made after maturity of the mortgage indebtedness? We think so. 

I n  Jones v. Hill, 64 N. C., 199-200, citing numerous authorities, the 
law is thus stated: "If a mortgagor remains i n  possession after the for- 
feiture of the property, he remains only by permission of the mortgagee. 
I n  such case the mortgagor has been sometimes called a tenant a t  will or 
sufferance, and sometimes a trespasser; but he  is properly neither; his 
position cannot be more accurately defined than by calling him a mort- 
gagor in possession, but he may be ejected at  any time by the mortgagee, 
without notice. . . . That  i s  no injustice in  this, because the land, 
including all its products, is a security for the mortgage debt, and to 
that extent the property of the mortgagee. The mortgagor has no right 
to make a lease, to the prejudice of the mortgagee; the lease is void if the 
mortgagee elects to hold i t  so. . . . I f  the mortgagor could lease, he 
might altogether defeat the claim of the mortgagee." Iieathl!j v. Branch, 
84 S. C., 202; Brewer v. Chalppell, 101 K. C., 251; Killebrew 71. Hines, 
104 N. C., 182; Cooper v. Kimbal7,123 K. C., 120; Xontague v. Thorpe, 
196 N. C., 163. 

Where the mortgagee has not entered, or wherc the crops are severed 
before entry, he has no right to them. Killebrelc's case, supra. 

I n  Killebrew v. Vines,  supra, at  p. 193, we find: "The case of Brewer 
z. Chappell, and Csor z>.  Smith, supra (101 N .  C., 261), in so f a r  as 
they are inconsistent with the principle declared in this opinion, are 
overruled." 

The following principle is now well settled in  this jurisdiction: 19 
R. C. L., part sec. 444, p. 628: "It is generally held that  if the sale is 
completed and title is rested in the purchaser while a crop is still un- 
severed and growing, and there has becn no reservation or waiver of the 
right to the crop, the title and right to samo will pass to the purchaser 
with the land. And this is true as against the mortgagor, as against his 
execution creditors, and as against a tenant or lessee holding under him 
by a lease subsequent to the mortgage." 

I n  IIayes v. It'renn, 167 3. C., at p. 230, we find the following: 
"Under the common law, 'the tenant for life, or his representative, shall 
not be prejudiced by any sudden determination of his estate because such 
a determination is contingent and uncertain. Therefore, if a tenant for 
his own life sows the lands, and dies before harwst,  his executor shall 
have the emblements or profits of the crop, for the estate was determined 
by the act of God, and i t  is a maxim in the law that  actus die nen~ini  
facit in.juria.m. The representatives, therefore, of the tenant for life 
shall have the emblements to compensate for the labor and expense for 
tilling, manuring, and sowing the lands, and also for the encouragement 
of husbandry, which being a public benefit, tending to the increase and 
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plenty of prorisions, ought to have the utmost security and privilege 
the law can give it.' 2 131. Com., 122; Taylor on I;. and T., 355; Gee v. 
Young, 1 Hay., 17;  Poindexter v. Blackburn, 36 R. C'., 286." The 
common law being in  force in this jurisdiction and the I-epresentatives 
of the life tenant upon his uncertain tenure from death being entitled 
to the emblements, C. S., 2347 (Revisal, sec. 1990) was passed. This 
was done to protect the right of the remainderman and to secure for  
him his rent for the part of the year which had not elapsed a t  the time 
his title vested. Under the statute the remainderman is; entitled to a 
part of the rent proportionate to the part  of the year elapsing after  the 
termination of the life estate to the surrendering of poiisession to the 
remainderman. King z.. Foscue, 91 K. C., 116. 

C. S., 2480 (N. C. Code, 1927, Anno.), is as follows: "If any person 
makes any advance either in  money or supplies to any person who is 
engaged in  or about to engage in the cultivation of the soil, the person 
making the advance is entitled to a lien on the crops made within one 
year from the date of the agreement in writing herein required upon the 
land in the cultivation of which the advance has been expended, i n  
preference to all other liens, except the laborer's and landlord's liens, to 
the estent of such advances. Before any advance is  made an  agreement 
in writing for the advance shall be entered into, specifyiug the amount 
to be advanced, or fixing a limit beyond which the advance, if made 
from time to time during the year, shall not go;  and this agreement shall 
be registered i n  the ofice of the register of the county wh2re the person 
advanced resides: Proztided, that the lien shall continue t2  be good and 
effective as to any crop or crops which may be harvested after the end 
of the said year." 

C. S., 2481: "The preceding section shall apply to all contracts made 
for the advancement of money and supplies, or either, for  the purposes 
herein specified by mortgagors or trustors who may be in possession of 
the lands mortgaged or conveyed in trust at  the time of ihe making of 
the contract fo r  such advancement of money or supplies, either in  case 
the debts secured in said mortgage or deed of trust be due or  not." 

C. S., 2481, supra, was passed by the General hssemb1,y of 1889, ch. 
476. This was an  amendment to 1799 of the Code, which with certain 
other amendments is C. S., 2480 (N. C. Code, 1927, >,nno.), supra. 
This act of 1889 was passed, no doubt, to meet the decision in Brewer v. 
Chappell,  101 h'. C., 291, decided September Term, 1888, and it will be 
noted that  C. S., 2451, distinctly says, "Either in case the debt secured 
in  said mortgage or deed of trust be due or not." 

I n  Xichols v. Speller, 120 S. C., at  p. 78, i t  is held: ,'Section 1799 
of the Code (C. S., 2480, supra) was not intended simply to permit a 
person to give a lien upon his crop for  advances; but also to give such a 
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lien for 'preference to  all  o ther  l iens  existing or  otherwise  to the extent 
of such advance.' (Since changed, see 2480, supra ,  but the change does 
not affect the principle the case is cited to apply.) Therefore, it should 
be strictly construed when the rights of other creditors intervene. Even 
where such claims do exist, it has been held that the mortgagor must 
determine his own needs in conducting his farm, and that his acceptance 
must be deemed conclusive between the parties, and not less so upon the 
claim of a subsequently derived title, and that the plaintiff was not 
bound to see that the property was used on the farm-his duty being 
discharged by furnishing it. W o m b l e  v. Leach,  83 N .  C., 84." W o o t e n  
v. Hill, 98 N. C., 48; Ri l l ebrew v. N i n e s ,  supra;  Tob. Asso. v. patter so?^, 
187 N. C., 252. 

Under the law now existing in this jurisdiction, whenever one takes a 
mortgage or deed in trust on farm lands, he does i t  with notice of this 
statute giving an agricultural lien for advances within one year from the 
date of the agreement if the statute is complied with. The mortgage or 
deed in trust, w h e f h e r  due or n o t ,  is subject to the provisions of this 
statute. I t  is a wise statute to enable mortgagors and trustors to obtain 
advances to make the crop, and made for the benefit of agriculture. 

I n  W o o t e n  v. I l i l l ,  supra ,  at p. 53, it is said: "All laws relating to the 
subject-matter of a contract enter into and form a part of it, as if they 
were 'expressly referred to or incorporated in its terms.' O'Xe l l y  v. 
TTril1iam, 84 N. C., 281; L ~ h i g k  W a t e r  Co.  v.  E a s t o n ,  121 U. S., 391. 
I t  impairs the obligation of no contract." R y a n  v. Reyno lds ,  190 N .  C., 
563; S f e e l e  vl. Ins .  Co.,  196 N. C., 408. 

There is no statute in this State giving the lessee or tenant of a mort- 
gagor or trustor after default a n y  r i g h t  t o  the c r o p  for tkd year  in w h i c h  
i t  i s  planted. I t  might be wise to have such legislation, but this is for 
the General Assembly and not for us. 

The cases of Ford v.  Green,  121 N. C., 70; Leach v.  C u r t i n ,  123 N. C., 
85, and T a r r i n g t o n  v.  IJardison,  185 S. C., 76, do not conflict with the 
position taken in this case. Nor is C. S., 2347, applicable to the facts 
here disclosed. But compare TVarri~zgton u. Hard i son ,  supra,,  r i t h  Ford 
c. @reen and i l fontague v. T h o r p e ,  supra,  and see, also, S tevens  v. Tuv- 
l ington,  186 IT. C., 192. For  the reasons given, the judgment below is 

Affirmed. 
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J. A.  GREEN v. FORSYTH FURSITURE LISES,  Isc., ASD W. A .  BLAIR. 

(Filed 18 December, 1929.) 

Carporations D d-Endorser of stock in blank may not recover of bontt 
fide purchaser or corporation for fraud of another in procuring his 
endorsement. 

Where the owner of certificates of stock in a corporatioil endorses them 
in blank, and they are purchased by a third person, the purchaser has the 
right to have the shares he 11as thus purchased canceled on the books of 
the corporation and new certificates issued to him, and where it appears 
that such purchaser paid the reasonable value of the shares a t  the time, 
in good faith, withont knowledge or notice of frand in the procurement of 
the seller's endorsement in blank, it is immaterial whether the corpora- 
tion issuing the new shares had notice of the fraud, or mistakenly nd- 
vised the seller that the shares had not been transferred at the time the 
seller advised the corporation not to transfer them, and th? seller may not 
recover of the corporation for so transferring the shares or against the 
purchaser. 

APPEAL by defendant, Forsyth Furni ture  Lines, Inc., from Cowper, 
Special Judge, at  April  Term, 1929, of MOP*'TQOMERY. Reversed. 

Action to compel the defendant corporation to issue 50 plaintiff its 
certificate showing that  plaintiff is  the owner of ten shares of its stock, 
or  in lieu thereof to recover of said defendant damages for the wrongful 
transfer by said defendant of said shares of stock on its books from 
plaintiff to the defendant, W. A. Blair, and another. 

The defendant, Forsyth Furniture Lines, Inc., is a corporation organ- 
ized under the l a w  of this State, with its office in the cii,y of Winston- 
Salem, N. C. On 29 August, 1922, the said defendant issued to plaintiff 
its certificate No. 88 for ten shares of its stock showing that  plaintiff 
was the owner of said shares of stock. The  said shares of stock were 
transferable on the books of the corporation, and upon the presentation 
to it of said certificate No. 88, properly endorsed by the plaintiff, i t  was 
the duty of said corporation to  transfer said shares of stoc'r to the holder 
of said certificate. 

On 3 May, 1926, at his home in  Montgomery County, N. C., plaintiff 
endorsed his said certificate i n  blank and delivered same to  one Dorsey 
Brockett; the said Dorsey Brockett procured the delivery of said cer- 
tificate, properly endorsed by plaintiff, to him, by means of false and 
fraudulent representations. The  said Dorsey Brockett falsely and 
fraudulently represented to  the plaintiff that  he was the agent of the 
defendant corporation, and that  said corporation had ar  offer for the 
purchase of said shares of stock from plaintiff; that  he  would remit to 
plaintiff for  the proceeds of the sale of his  stock, or wol ld  return the 
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certificate to plaintiff within thirty days. Relying upon these false and 
fraudulent representations, plaintiff endorsed his certificate in blank, 
and delivered same to the said Dorsey Brockett. 

On 4 May, 1926, the said Dorsey Brockett sold and delivered the said 
certificate to the defendant, W. A. Blair, at  his office in Winston-Salem, 
R. C. The said TIT. A. Blair paid to the said Dorsey Brockett for said 
certificate the sum of $600. This sum mas the fa i r  market value of ten 
shares of the stock of the defendant corporation on said date. At the 
time of the sale and delivery to him of the said certificate of stock, the 
said W. A. Blair  had no notice of the false and fraudulent representa- 
tions, by means of which the said Dorsey Brockett had procured the said 
certificate from plaintiff. Dorsey Brockett has not paid to plaintiff the 
sum of money received by him from the said W. A. Blair for said cer- 
tificate, nor has he accounted with plaintiff for said sum of money. 

On 5 May, 1926, the said W. A. Blair, as the owner of said certificate 
for ten shares of its stock, presented the same to the defendant corpora- 
tion, at  its office in  Winston-Salem, R. C., and requested said corpora- 
tion to cancel said certificate, and to issue in lieu thereof two new certifi- 
cates, each for five shares of its stock, one to him, and one to Mrs. W. A. 
Blair. I n  accordance with this request, certificate No. 88, issued to 
plaintiff, and delivered by him to Dorsey Brockett, properly endorsed by 
plaintiff, was canceled by the defendant corporation, and thereafter two 
new certificates, each for five shares of stock, one in the name of W. A. 
Blair, and one in  the name of Mrs. W. A. Blair, were issued by said 
corporation, and delivered by i t  to the defendant, W. A. Blair. That  
said W. A. Blair and Mrs. W. A. Blair are now the holders of said 
certificates, and by virtue thereof each is the owner of five shares of the 
stock of the defendant corporation. 

I n  response to issues submitted by the court, the jury found that de- 
fendant corporation had notice of the false and fraudulent representa- 
tions by means of which Dorsey Brockett procured the delivery to him by 
plaintiff of the certificate in  plaintiff's name a t  or prior to the date of 
the transfer of said stock by defendant corporation from plaintiff to 
W. A. Blair and Mrs. W. A. Bla i r ;  that prior to the date of such 
transfer, plaintiff had requested the said defendant corporation not to 
cancel his certificate, or to transfer his stock on its books to the holder 
of said certificate, for  the reason that said certificate had been obtained 
from the plaintiff by Dorsey Brockett, by means of false and fraudulent 
representations; and that  said defendant corporation had wrongfully 
transferred said stock on i t s  books from plaintiff to defendant, W. A. 
Blair, and Mrs. W. A. Blair. 

From judgment on the verdict, ordering and directing the defendant 
corporation to issue to plaintiff its certificate showing that  plaintiff is 
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the owner of ten shares of its stock, or  in lieu thereof, tha t  plaintiff 
recover of said defendant the sum of six hundred dollars, the f a i r  market 
value of ten shares of its stock, as found by the jury, the defendant, 
Forsyth Furniture Lines, Inc., appealed to the Supreme Court. 

Armsfromg d! Armsf rang f o ~  plaintiff 
Fred S. Hutch  ins for defendant. 

COKNOR, J. The weight of the evidence offered a t  the tr ial  of this 
action by the plaintiff does not, we think, sustain the alltkgations of the 
complaint, which are denied in the answer, to the effect t  at a t  or prior 
to the transfer of the stock on i ts  books, the defendant corporation had 
notice of the false and fraudulent representations by means of which 
Dorsey Brockett had proscured from plaintiff his certificate of stock, 
properly elldorsed by h im;  that  prior to such transfer, plaintiff had re- 
quested said corporation not to cancel said cwtificate or to transfer his 
stock, upon presentation of said certificate by the holder thereof, for the 
reason that  the same had been obtained from him by means of false and 
fraudulent representations made to plaintiff by Dorsey Brockett, and 
that  by reason of such notice and such request, the transfer of said 
stock on its books by the defendant corporation was wrongful. The eri- 
dence tends strongly to show that  said stock was transferwd on its books 
by the defendant corporation on 5 May, 1926, and that  plaintiff did not 
notify said defendant of the circumstances under which he endorsed his 
certificate and delivered same to Dorsey Brockett, unti l  8 June, 1926. 
On I1 June,  1926, the treasurer of the defendant corporation, i n  reply to 
a letter from plaintiff dated 8 June,  1926, advised plamtiff that  the 
stock had not been transferred a t  the date of his letter. There was e~ri- 
dence tending to show that  a t  the date of his  letter to plaintiff, the treas- 
urer did not know that  prior to 8 June,  1926, the stock had been trans- 
ferred by another officerbf the corporation. I t  i s  i m m a t e ~ i a l  whether or  
not the treasurer of the corporation was negligent in failing to examine 
the stock book of the corporation before writing the 1ettt.r to plaintiff, 
advising him that  the stock had not been transferred, a t  the date of said 
letter, for  the reason that  all the evidence offered by plaintiff shows that  
the certificate, properly endorsed by plaintiff, had been sold and deliv- 
ered by Dorsey Brockett to TV. A. Blair, an innocent purchaser for value, 
on 4 May, 1926. 

I t  is said in Cook on Corporations, 8 ed., Vol. 2, sec. 43E, that  "Shares 
of stock are the same as other kinds of property, i n  that  a person who has 
been deprived of his stock by fraud cannot follow the sto:k and take it 
from thk hands of a bona fide purchaser for value. The  remedy of the 
defrauded person is for  damages against the person defrauding him, or 
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for a retransfer of the stock, if the latter still holds it, together with a n  
injunction against the transfer of the latter. Bu t  if the person obtaining 
the stock by f raud sells it, even in  violation of an  injunction, the bona 
fide purchaser for value and without notice, is protected." 

The evidence offered by plaintiff tends to show that  the defendant, 
W. A. Blair, was an  innocent purchaser of the certificate, properly en- 
dorsed by plaintiff, for value; there was no evidence to the contrary. By 
his purchase of said certificate, although from Dorsey Brockett, who had 
procured i t  from plaintiff by fraud, and who therefore had no title to 
the certificate as against the plaintiff, the said W. A. Blair became the 
owner of the ten shares of stock, for  which the certificate had been 
issued to plaintiff by the defendant corporation. As such owner, the 
said W. Blair  hah  the right to  require the defendant corporation to 
cancel said certificate, and to issue in  lieu thereof new certificates, thus 
transferring the stock on the books of the corporation. Upon the pre- 
sentation of said certificate, properly endorsed by plaintiff, to i t  by the 
said W. -4. Blair, with the request that  same be canceled, and that  new 
certificates be issued in  lieu thereof, i t  was the duty  of the defendant 
corporation to  comply with said requests, notwithstanding i t  had notice 
of the false and fraudulent representations by means of which Dorsey 
Brockett had procured the certificate from plaintiff, if the said W. A. 
Blair  was a n  innocent purchaser for  value, of said certificate. Defend- 
ant corporation cannot be held liable to plaintiff in this action when all 
the evidence was to the effect that  W. A. Blair  was an  innocent pur- 
chaser, for value, of the certificate and therefore the owner of the stock. 

Defendants' motion a t  the close of the evidence for judgment dismiss- 
ing the action as of nonsuit should have been sustained. The  judgment 
must be 

Reversed. 

GEORGE A. LAKCASTER r. I3. & H. COACH LINE,  I s c  

(Filed 18 December, 1 9 s . )  

Highways B c-Where there is evidence that unlawful rate of speed was 
proximate cause of injury nonsuit is properly denied. 

Where a passenger in a bus operated by a coach line has been injured 
in a collision between the bus and an automobile going in the opposite 
direction, driven negligently from one side of the road to the other, and 
there is evidence that the bus n a s  exceeding the statutory speed limit, or 
was operated a t  such a speed ns to endanger life, limb and property, and 
that the injury to the plaintiff would not hare occurred except for the 
excessire speed of the bus: Held, the violation of the legal speed l imi t  is 
i~egligence, and not merely evidence of negligence, and when the prosimate 
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cause of the injury is actionable, and the coach line may not escape lia- 
bility therefor on the ground that the car with which the bus collided 
n-ns also negligently driven, and a judgment as of nonsuit is properly 
denied. 

, ~ P P E A L  by defendant from S i n k ,  Special Judge, at  May Term, 1929, 
of MECKLEKBURG. K O  error. 

This i s  an  action for the recovery of damages for personal injury 
alleged to have been caused by the defendant's negligence in  operating 
i ts  bus a t  the time of i ts  collision with a n  automobile driven by J. W. 
Register. The defense was the alleged sole negligence of Register. The 
jury answered the two issues submitted in fayor of the plaintiff, who was 
given a judgment upon the verdict. The defendant excepted and ap- 
pealed. 

D. E. Henderson and Stancill & Davis for plaintiff. 
John 11'. Hester for defendaint. 

ADAMS, J. The  defendant's motion for  nonsuit rais?s the question 
whether there is sufficient evidence to support the verdict, for i t  must be 
conceded that the defendant's contentions, if accepted by the jury, would 
have warranted a verdict against the plaintiff. 

The collision occurred on 30 March, 1928, between Newton and Con- 
over, the bus moving to the west and Register's car to the east. The 
plaintiff, a passenger on the bus, occupied the second seat behind the 
driver. According to his testimony the highway was eighteen or twenty 
feet wide and mas straight for half a mile. il quarter of a mile in  front of 
the bus the approaching car mas seen to be running from one side of the 
road to the other; and the plaintiff called this to the driver's attention. 
When first seen i t  was on the wrong side of the road; it passed two or 
three times to the right and two or three times to the left. Again i t  
went to the right and finally to the left; and soon thereafter the collision 
occurred. A few seconds before the impact the bus was n:oving a t  a rate 
in  excess of fifty-five miles an hour, and at  the moment of the clash, 
which took place near the center of the road, the car waci turning to i ts  
right and the bus to its left. 

The driver of the bus testified that i t s  speed was ahout thirty-five 
miles an  hour ;  that  he  could have stopped the bus within forty feet;  
that Register, when about eighty feet distant from the bug, turned again 
to the wrong side of the road and stayed there; and that  the bus then 
slowed down to twenty or twenty-five miles an  hour. 

I n  these circumstances we cannot hold as a matter of law that  there 
was no evidence of negligence on the part  of the defendant. I t  is provided 
by statute that  no  person shall drive a vehicle on a highway a t  a greater 
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rate of speed than forty-five miles an hour, o r  at such a speed as to en- 
danger the life, limb, or property of any person. Not only i s  i t  made 
prima facie unlawful for any person to exceed the speed l imit ;  the viola- 
tion of any of these l~rovisioi~s is made a misdemeanor. C. s., 2621 
(46),  2621 (100). 

The  failure, without legal excuse, to obey the provisions of a statute 
is negligence, and such negligence when the proximate cause of an in jury  
is actionable. Ledbefter v. Engrish, 166 N.  C., 125;  Clark v. W.l.ight, 
167 N. C., 646. TVhether the negligence complained of is the proximate 
cause of the in jury  suffered is ordinarily a question for  the jury. Byrd 
v.  Express Go., 139 S. C., 273;  Sounders v. R. R., 167 N. C., 375; 
Lpa v. Utilities Co., 175 S. C., 459; Ridge 1;. High Poink, 176 N. C., 421. 

I t  lras the contention of the plaintiff that  the defendant disregarded 
two express inhibitions of the statute i n  driving fifty-five miles an  hour 
and at such speed as to endanger life, limb, and property; that  the car 
was light and the weight of the bus was 9,000 pounds; and that  if the 
bus had been stopped before tho collision, as i t  could have been, or its 
speed had been materially reduced, the in jury  would probably hare  been 
averted. 

T h ~ s e  contentions nc re  submitted to the jury under illstructions 
which are free from error. The  defendant's position that  a breach of 
the provisions above set forth is  only evidence of negligence is distinctly 
disapproved in  Ledbetter v. English, supra. 

The instruction which is pointed out in the fourth exception is not 
unfavorable to the appellant; a t  any rate me find nothing in i t  of which 
the appellant can justly complain. 

X o  error. 

(Filed 18 December, 1029.) 

Frauds, Statute of, B a-A lease for three years to take effect in tho 
future comes within the provisions of the Statute. 

TTr1'here the owner of land agrees to erect a certain kind of building 
thereon for n proposed lessee, and malies a par01 lease for the rental of 
the property for three years to take effect up011 the completio~i of the 
building: IIeld,  the lease for three years to take effect in the future 
comes 13ithin the proviiionq of the Statute of' Frauds, and where in an 
action therron the lrqsee denies the contract of lease m ~ d  plead., the 
ctntute, he may not be held liable unleqs it was executed in writinq, or 
some ~nernoranduin thereof made and signed by the party to be charged 
therewith or by some other person by him duly authorized. 
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APPEAL by defcndaiits from Johmo?z ,  Special  J u d g e ,  at June Special 
Term, 1929, of B u s c o x n ~ .  

Civil action to recover damages for an alleged breach of a rental 
contract. 

Plaintiff alleges that on 15 April, 1923, the defeldants verbally 
agreed to lease a bakery and baking shop, to be built by the plaintiff a t  
Black Mountain, N. C., said lease to be "for a term of three years, at  a 
monthly rental of $100, payable in advance, the defend:mts agreeing to 
take possession of said building upon its completion"; t l a t  though com- 
pleted and possession tendered 1 July, 1928, the defendants failed to  
take possession of said premises; and that rent has accrued since said 
completion and tender, none of which has been paid;  w h ~ ~ e f o r e  plaintiff 
brings this action 5 September, 1928, to recover rent for three months, 
July, August and September, 1928, and dt.mands in addition thereto 
damages for the breach of said rental contract. 

The defendants denied that any contract or lease of any nature what- 
soever existed between the parties; and, upon the issues thus joined, 
there was a verdict and judgment for  the plaintiff, from which the de- 
fendants appeal, assigning errors. 

V e a u e r  i3 P a t l a  for p l a i n t i f .  
J .  L. Deadwyler  for defendants .  

S ~ a c r ,  C. J. The lease of the building resting, as it does, in parol and 
being for a term of tlirte years, to conlrnencc in the futur., and not from 
tho making of the contract, i s  yoid undw our statute of f i  auds. X a u n e y  
r .  ,~orceTl,  179 N. C., 628, 103 S. $3.) 372. 

I t  is provided by C. S., 988, that  all leascs and con t rx t s  for leasing 
lands "exceeding in  duration three years from the making thereof," shall 
be void, unless said leases or contracts, or some memorandum or note 
thereof, be put i n  writing and signed by the party to be charged there- 
with, or by some other person by him thereto lawfully authorized. Thus 
i t  would seem that a parol lease of lands for the full 'term of three years, 
to take effect i n  the future, and not from the making of the contract, 
necessarily falls within the purview of the statute, or else such a lease 
would be valid no matter at  what time in the future i t  took effect, and if 
one such lease could be made, a succession of them might be made, and " 
the protection of the statute would thus be lost, so f a r  as purchasers and 
others are concerned. This was the holding in X a u n e y ' s  case, supra.  

The defendants having denied the lease as alleged, or that  any con- 
tract whatsoever existed between the parties, were entitletS to the benefit 
of the statute, and i t  was error to deny them this right. I I e n r y  u. Hil- 
l iurd, 155 N.  C., 372, 71 S. E., 439. 

New trial. 
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CHAPMAS-HUST COlIPAST, Isc., v. HATWOOD COUSTT BOARD 
O F  EDUCATION. 

(Filed 18 December, 1929.) 

1. Schools and School Districts C d-Issue of acceptance of school build- 
ing by county superintendent should be submitted in action on con- 
tract for construction. 

TT'here the county board of education is sued by a contractor for balance 
due under contract for the construction of a school building, it is required 
by C. S , 5413, that the building be inspected, received and approved by the 
county superintendent of public instruction, and when it appears that the 
jury h:ls not lmcl an appropriate issue on this question submitted to them 
a new trial will be granted so that this fact mar be determined. 

2. Trial F a-Issues should establish facts sufficient for rendition of 
jud,gment. 

Issues submitted to the jury and their answers thereto should establish 
facts sntficient to enable the court to proceed to judgment. 

APPEAL by defendant from Grady, J., at  August Special Term, 1929, 
of HAYWOOD. 

Civil action to recover the balance alleged to be due on a building 
contract. 

Plaintiff  alleges that  on 21 April, 1964, it entered into a contract with 
the defendant whereby i t  agreed to  erect a new school building and 
gymnasium at  Waynesville, N. C., for  the sum of $73,000; that said 
buildings have been completed, according to plans and specifications fur-  
nished by the architect, inspected and approved by the architect, and 
accepted by the defendant, and that a balance of $900 remains unpaid on 
said work. 

Upon denial of liability, and issues joined, the jury returned the 
following verdict : 

"1. Was the school building in  question inspected, approved and re- 
ceived by the architect i n  charge, as alleged in  the complaint? Answer: 
Yes. 

"2. What  amount, if anything, is the plaintiff entitled to  recover of 
the defendant? Answer : $900, with interest." 

From a judgment on the verdict i n  favor of the plaintiff, with the 
following clause inserted therein, "It was admitted that the county super- 
intendent did not inspect, r e c e i ~ ~ e  and approve said schoolhouse, as 
provided by section 5468, N. C. Code of 1927," the defendant appeals, 
assigning errors. 

T.  Lanier and J .  W .  Ferguson fw pla in t i f .  
T .  A. Clark and Alley & Alley f o r  defendant. 
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STACY, C. J. Plaintiff alleges that  the buildings in  question have 
been completed and accepted by the defendant. This is denied. I t  is 
provided by C. S., 5415, among other things, that all new school build- 
ings "shall be inspected, received and approved by the county superin- 
tendent of public instruction before full payment i s  made therefor." The 
issues submitted to  the jury, therefore, are insufficient to support the 
judgment, as they are not determinative of the controversy. The crucial 
fact of liability is yet undecided. For  this reason, a new trial  must be 
awarded. Bank v. Broom Co., 188 K. C., 508, 125 S. El., 12 ;  Holler v. 
Tel. Co., 149 N. C., 336, 63 S. E., 92; Strauss v. Wilmington, 129 
N. C., 99, 39 S. E., 7 7 2 ;  Tucker v. Satterfhwaite, 120 R. C., 118, 27 
S. E., 45. 

A verdict, whether upon one or many issues, should establish facts suf- 
ficient to enable the court to proceed to judgment. McAako v. R. R., 105 
N. C., 140, 11 S. E., 316; Emery 2:. R. I Z . ,  102 N .  C., 209, 9 S. E., 139. 

New trial. 

nT. H. WESTALL v. ATZAS SUPPLY COJIPANJ', INC. 

(Filed 18 December, 1939.) 

Landlord and Tenant D +Acceptance of surrender of leased premises 
should have been determined by jury in this case. 

Under the evidence tending to show that a lessee of a store tendered the 
keys to the lessor, who refused them, and later mailed the keys to the 
lessor with a letter to the effect that the lessee hnd given up the lensed 
premises and hoped the lessor would then accept the keys, and the lessor 
kept the keys without further comment or communication: Held, the ques- 
tion of whether the lessor had accepted the surrender of the leased 
premises is determinable by the jury alone, and an instruction that the 
lessor might recover as a matter of law for the unexpired term of the 
lease less any sum he might hare realized by the exercise of ordinary 
diligence in leasing or renting the property to others, is error entitling 
the defendant to a new trial. 

APPEAL by defendant from Johnson, Special Judge, a t  (October Special 
Term, 1929, of BUNCOMBE. 

Civil action to recover damages for breach of a rental (contract. 
Plaintiff's building, located on Spruce Street i n  the city of Asheville, 

was leased to Whitman-Douglas Company for $150 per month, which 
lease expired 31 October, 1927. On 12 February, 1927, the defendant 
took from Whitman-Douglas Company an assignment of the unexpired 
term of the lease, and procured the following consent and agreement 
from the plaintiff: 
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'T hereby consent to the aforegoing assignment of lease and hereby 
release the said Whitman-Douglas Company from any obligation arising 
out of said lease between the dates of 1 March, 1927, and the termina- 
tion of the said lease, and hereby agree to execute a lease to the Atlas 
Supply Company running from the termination of the Whitman- 
Douglas lease to 1 January, 1929, the terms of the said lease to be 
three hundred dollars per month payable in the same manner as pre- 
scribed in the Whitman-Douglas lease herein mentioned. 

W. H. WESTALL. 
Accepted by: 

Atlas Supply Company, Inc., 
E. T. NAXCE." 

The defendant thereupon went into possession of the premises, and 
paid to the plaintiff the stipulated rent of $150 per month accruing 
under the Whitman-Douglas lease up to the date of its expiration. 

Without further negotiations between the parties, the defendant re- 
mained in possession and paid to the plaintiff for the months of Novem- 
ber, December, 1927, and January, 1928, the increased rental of $300 
per month. 

On 1 February, 1928, the defendant vacated the premises, and through 
its agent offered the keys to tho plaintiff, which he refused to accept. 
Later, on 9 February, 1928, the defendant mailed to plaintiff the keys to 
said building, accompanied by the following letter : 

"We are enclosing herewith the keys to the building which we formerly 
had rented from you in Asheville. As we wrote you a week or so ago, we 
have given up this building and are therefore discontinuing the rent. 

"Our Mr. Korthup advises that he offered you these keys, and you 
would not accept them, and we trust that they will be accepted at this 
time." 

On 30 March, 1929, plaintiff instituted this action to recover for 
eleven months rent at $300 per month from 1 February, 1928, to 
1 January, 1929. 

From a verdict and judgment in favor of plaintiff for the full amount 
demanded, the defendant appeals, assigning errors. 

Merrimon, A d a m  & A d a m  for pklintiff. 
Joseph W .  Lit t le  and W .  T .  Wilson for defedant.  

STACY, C. J., after stating the case: The trial court held, as a matter 
of law, that the plaintiff was entitled to recover the balance due under 
the contract, i. e., $300 per month for eleven months, "less any sum that 
the plaintiff might have realized by the exercise of ordinary diligence in 
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rent ing o r  leasing the  property t o  some one else." Xon!yer v. Lutterloh, 
195  N. C., 274, 142 S. E., 12. I n  this,  we th ink  there was error .  

A s  to  whether  there  was a surrender  and  acceptance of the  tenement 
when t h e  plaintiff receired the  keys through t h e  mails,  accompanied by 
defendant 's le t ter  of 9 February,  1928, and kept  t h e m  without  f u r t h e r  
comment, is  a question presented by the  evidence, determinable alone by  
t h e  jury.  16  R. C. L., 1154; Xote,  18 A. L. R., 957. 

N e w  tr ia l .  

C. H. B. LEONARD, COUXTY ~ I A N A G E R  ANII  ACCOUNTIXT FOR DAYIDSON 
COVXTY, A S D  DATIDSOS COUNTY BY THE BOARD O F  COUSTY COMMIS- 
S I O X E R ~ ,  C. &I. HOOVER, CIIAIRMAN; L. W. DELAPP, C. A. HOOVER, 
&I. R. HARRIS A N D  R. S. OTT'I<S, v. FRI.31) C'. S I S R .  SHERIFF OF I~AVID- 
SON COUNTY (ORIGISAL DEFENDIKT), A N D  THE CITY O F  LEXISGTOX, 
CITY O F  THOJIAST'ILLE, A N D  THE TOWN O F  DENTON (LATER n r m E  

PARTIES DEFENDBNT) . 
(Filed 18 December, 1099.) 

1. Statutes C &Repeal of s ta tu te  by implication is  not favored. 
-1 later act of the Legislature will not be construed tcb repeal a former 

act thereof by implication where, construing the two in  part nwteria, 
there is no repugnancy between tlie two, and when repugnant in part, 
tlirn only to the extent of those parts that are clearly repuqnant when 
construrd with the view to make them reconcilable by reasonable inter- 
pretation. 

2. Counties E d-Statute giving municipalities of Daridson control of 
part of road funds not  repealed by la ter  a c t  i n  respect thereto. 

Where by authority of statute a hoard of road commissioners for a 
county has been created with full charge of the roads of a county and by 
later act the sheriff of the county is directed to pay to the cities and towns 
of the county fifty per cent of a11 tases levied and collec'ed for road pur- 
poses in such towns, to he held by their reipectire trtvtsurcrs and es-  
pended upon their own streets and roads, and by a later act the board of 
county road commissioners is abolished and their duties fixed upon the 
county commissioners, with provision that "all tnses anc other funds all- 
plicnble to the roads of the county that may be collected in the future 
shall be deposited n i t h  the county treasurer": Held construing the 
various acts i n  pari mnteria, there is  no repugnancy between the act 
abolishing the county road commissioners and the act providing that the 
municipalities receire a par t  of the revenue for road purposes, and it is 
the duty of the county treasurer to pay to the municipalities the fifty per 
cent of such revenue according to tlie terms of the statute. 

3. Taxation A c-Where tax levy is uniform and  ad valorem objection t o  
expenditure under  valid legislative authori ty  is  untenable. 

Where the tax of a county upon its property for road purposes is uni- 
form and ad  v a l o r m ,  Art. V, sec. 3 ;  Art. VII, sec. 9, an act that segregates 
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fifty per cent of such taxes collected from the cities and tonns of the 
county to be repaid to them and used by them for street purposes, limit- 
ing their expenditure therefor to the amount so received, is not in con- 
trnventior~ to t l ~ e  organic lam, the municipalities being local age~lcies of 
the State for such purposes and the distribution of the funds being reason- 
able ant1 within the legislatire diqcretion with which the courts will not 
interfere. 

4. Statutes A e-Statutes will not be held unconstitutionill unless 
clearly so. 

A11 act of the General Bssernldy will not br held unco~lstitution;il unless 
clearly so. 

STACY, C. J., dissents 

&PEAL by defendants from Clement, J., at  Chambers, i n  TTTinston- 
Salcm, 11 April, 1928, from D A ~ I D S O N  County. Reversed. 

This is an  application for  writ of mandamus, under C. S., 866, brought 
by plaintiffs against defendant Fred  C. Sink, sheriff of Daridson County. 

The  court below found the following allegations in  the coniplaint to 
be true : 

"I. That  C. H. B. Leonard is the duly elected county manager and 
county accountant for Daridson County with such powers and duties 
as are prescribed for county managers as set forth in chapter 91 of the 
Public Laws of Korth Carolina of 1927. 

2. That  C. 31. Hoor-er is  chairman, L. TV. DeLapp, C. 9. Hoover, 
31. R. Harr is  and R. S .  Owen are the duly elected board of commission- 
ers of Daridson County, and as such has the powers and duties as con- 
ferred upon county commissioners as set forth in  Article 2, chapter 24 of 
tho Consolidated Statutes of S o r t h  Carolina. 

3. That  Fred C. Sink is  the duly elected sheriff of Davidson County 
and as such has the duty of collecting the taxes and paying the same to 
the county treasurer. 

4. That  under chapter 216 of the Public-Local Laws of North Caro- 
lina of 1919 the sheriff of Daridson County was required under section 1 
to perform certain duties, ~vhich  section is i n  words and figures as fol- 
lox-s: 'Section 1. That the sheriff of Davidson County shall turn over and 
pay to the governing bodies of any incorporated cities or towns in  
Davidson County fifty per cent of a11 taxes leried and collected for road 
purposes from the property and polls within such incorporated cities and 
to~vns  respecti~ely. '  That  under and by virtue of said act, among other 
things i t  was directed tha t  the amount so collected should be paid to the 
treasurer of the said incorporated cities and towns in  Davidson County. 

5. Tha t  Public-Local Laws of Xor th  Carolina of 1925, chapter 299, 
was duly passed by said Legislature, and among other things and specifi- 
cally section 6 of said act provides i n  words and figures as follows: 
'Sec. 6. T h a t  all sums of money paid to the board of county commis- 
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sioners by the board of road cornmissioners on and after 31  March, 
1925, and all taxes and all other funds applicable to  the road fund of 
Daridson County that  may be collected in the future, shall be deposited 
with the county treasurer, which fund shall bo handlld in  the same 
mariner and form provided for other county funds:  Provided, that  all 
funds collected for road purposes shall be kept separate and apart  from 
tho county funds.' Tha t  section 7 of said act provides in part  that  the 
said board of county commissioners shall use the funds a r  sing from taxa- 
tion and from every source to construct, improve and maintain the 
public highways of said county. 

That  the entire chapter 299 of the Public-Local Laws of Nor th  Caro- 
lina of 1925 is hereby pleaded in  this action in as full and ample manner 
as if the same were written herein. 

6. Tha t  on 21 March, 1929, C. H. B. Leonard, county manager and 
county accountant, under and by virtue of his  duties as set forth in 
chapter 91 of the Public Laws of Nor th  Carolina of 1937, and for the 
county commissioners of Davidson County, addressed the following letter 
to Fred  C. Sink, sheriff of Davidson County: 

'KR. FRED C. SINK, 
Sheriff of Davidson County, 

Lexington, N. C. 
S IR:  Please advise me whether or not you are going to  continue to pay 

into the county treasury, as you have been doing, all the funds collected 
for road purposes in this county. 

Yours very truly, 
C. H. 73. LEONARD, 

C o u n t y  Vanager and C o u n t y  Accountant  .' 

Tha t  on the same day as above set forth, C. H. B. Leonard, as county 
manager and county accountant, received the following reply from 
Fred C. Sink, sheriff of Davidson County: 

'XR. C. R. B. LEONARD, 
County Manager and Accountant. 

DEAR SIR:  Replying to the above, beg to advise that  I am not going 
to continue to pay all funds collected for road purposes into the county 
treasury. Yours very truly, 

FRED C. SIK <, Sh~~ijq. '  " 

The court below further found: "That the defendant Fred  C. Sink. 
sheriff of Davidson County, as admitted in  the answers, is now keeping 
in his possession 50% of the said road funds collected in the said cities 
and towns for the use and benefit of said cities and towns respectively, 
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and to be paid over to their respective treasurers, and has refused to  pay 
the same over to the treasurer of Davidson County as provided in 
chapter 299, Public-Local Laws of North Carolina, 1923." 

The court below rendered the following judgment: " I t  is hereby 
ordered, adjudged and decreed that  the defendant, Fred C. Sink, sheriff 
of Davidson County, bo and he is hereby ordered and directed by this 
court to pay and turn  over to the treasurer of Davidson County all taxes 
and funds applicable and belonging to the road 'funds of Davidson 
County, which he  has collected or may in  the fu ture  collect, and specifi- 
cally including any and all taxes and funds in  dispute in this action, 
and that  the plaintiff recover their costs expended in  this action to be 
taxed by the clerk." 

The  city of Lexington, city of Thomasville and town of Denton have 
not received 50% of the tax collected out of their respective municipali- 
ties for street improvement, and were made parties to the action. 

The  defendants excepted, assigned error and appealed to the Supreme 
Court. 

Walser (e. lITalser, Spruill & Olive for plaintiffs. 
Raper d Raper,  fl. R. Kyser and Phillips (e. Bower for defendants. 

CLARKSON, J. For  a decision of this controversy, we have to consider 
the local road law applicable to Davidson County: 

(1) The  first local law of county-wide application is chapter 334, 
Public-Local Laws, 1915. This  act created "The Board of Road Com- 
missioners of Davidson County," and invested it with all the powers, 
rights and authority which mas theretofore exercised and vested in the 
board of county commissioners of Davidson County. A general super- 
 isi ion and control was giren the road conlmissioners to construct, repair 
and niailltain the roads of the county. Authority was given to issue 
$300,000 of bonds. The  act was a comprehensive system to construct, 
improve and maintain the roads of the county and a tax for this purpose 
to be levied each year of not more than 30 cents on the $100 valuation 
of real and personal property and not exceeding 90 cents on the poll, and 
a treasurer was to be designated by the act to handle the road funds. 
Under section 19 of this act. ~ r o v i s i o n  is made to distribute the work of , A 
improving and constructing the highways of the county in  each town- 
ship as equitably as practicable, having due regard to taxable property 
in  each township. I n  section 24 i t  is provided that  the road taxes shall 
be expended in  such a way and a t  such times according to the needs of 
the roads in each township. This law mas amended and additional power 
given, and the act made more complete, chapter 30, Public-Local La~vs,  
1917. Then again, Public-Local Laws, 1917, ch. 129, see. 4, reads: 
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'(That the board of road commissioners may work any necessary road 
through any incorporated towns of the county necessary to connect the 
main highways i n  the county," etc. 

Chapter 233, Public-Local Laws 1919, pnrt section 1, "And in addi- 
tion to the taxes now authorized to be lewrld under existing laws," in- 
creased the tax 30 cents, making 60 cents on the $100 .;ahation, $1.80 
011 poll. 

Chapter 246, Public-Local Laws, 1919, sec. 1 :  "That the sheriff of 
Davidson shall turn  over, and pay to  the governing boards of any in- 
corporated cities or  towns in  Daridson County fifty per cent (50%) of 
all taxes levied and collected for  road purposes from tbe property and 
polls v i th in  such incorporated cities or  towns respectivelg.. 

Sec. 2. That  the amounts so collected and paid to the governing boards 
of such cities and towns shall be paid to the treasurer of the same, and 
shall be a separate fund to be used for  building and improving and 
maintaining the streets, of such towns and cities, or a t  the discretion of 
the governing bodies, every such cities and towns to pay interest of bonds 
issued for permanent streets of said cities and towns res~ectively.  

See. 3. Tha t  the board of road commissioners of Drvidson County 
shall not have authority or power to expend any further portion of the 
road funds of the county for work in said cities or  towns." 

Chapter 117, Public-Local Laws, 1923, provides that the tax to be 
levied shall not exceed 35 cents on the $100 valuation of taxable prop- 
erty. The tax was reduced from 60 cents to 35 cents. 

Chapter 299, Public-Local Laws, 1925, the caption is as follows: 
"An act to provide for the construction and maintenance of roads and 
bridges in Davidson County." Sec. 2. '(That i t  shall be the duty of the 
said board to  take charge of the working, maintaining, altering and 
constructing of any and all roads and bridges in  Davidson County now 
maintained by the county as public roads, and it is hereby vested with all 
p o w r s ,  rights and authority now vested in  the board of road commis- 
sioners of Davidson County for the general supervision of roads of said 
county and for  the construction and repairing thereof." Sec. 6. "That 
all sums of money paid to the board of county commi~sioners by the 
board of road commissioners on and after the thirty-first day of March, 
one thousand nine hundred and twenty-five, and all taxe,: and all other 
funds applicable to the  road funds of Davidson County,  that  may be 
collected in, the  future, shall be deposited w i th  the cozsnty treasurer, 
~vhich  fund shall be handled in the same manner and f o r ~ n  provided for 
other county funds:  Provided, that  all funds collected for road purposes 
shall be kept separate and apar t  from other county f u ~ ~ d s . "  Sec. 23. 
"That all laws and clauses of laws in  conflict with this act are hereby 
repealed." 



N. C.] FALL TERM, 1929. 119 

The first question involved in  this controversy: Are the provisions of 
chapter 246 of the Public-Local Laws of 1919 in direct and irreconcila- 
ble conflict with the provisions of chapter 299, Public-Local L a m  of 
1925 ? We think not. 

I n  2.5 R. C. L. (statutes), par t  sec. 169, p. 918-19, we find the follow- 
ing:  "Repeals by implication are not favored, and will not be indulged 
if there is  any other reasonable construction. The  presumption is 
ahvays against the intention to repeal where express terms are not used, 
and the implication, i n  order to be operative, must be necessarr. A law 
is not repealed by a later enactment, if the provisions of the two l a n s  are 
not irreconcilable nor necessarily inconsistent, but both may stand and be 
operative without repugnance to each other. Kor  can one act be allowed 
to defeat another if,  by a fa i r  and reasonable construction, the two can be 
made to stand together. Although t ~ v o  acts are seemingly contradictory 
or repugnant, they are, if possible by a fa i r  and reasonable interpreta- 
tion, to be given such a construction that  both may ha\-e effect. I f  a 
later act not repugnant to the earlier and containing no negative words 
is not clearly intei~ded to cover the whole ground of the earlier, there 
is  no implied repeal." S. v. Perkins, 141 N .  C., 797;  S. v. Foster, 183 
S. C., at  p. 677; Car. Discount Corp. v. Landis Jlotor Co., 190 S. C., 
157; City of Greensboro v. Guilford County, 191 N .  C., 284; Litchfield 
2%. Kopcr ,  192 X. C., 202; 1 l T i ~ ~ s f ~ n - ~ ~ ' a l ~ ~ r n  L'. ;1~11A!y, 194 S. C., 388; 
Lumber Co. v. T17elch, 197 S. C., 219; 25 R. C. L., see. 173 (statutes), 
p. 923. 

I t  is  said in S. v. li'ekly, 18G K.  C., 372 : "There  two statutes are thus 
in  conflict and cannot reasonably be reconciled, the latter one repeals the 
one of earlier date to the extent of repugnance. ~~~~~~~~~~~~~~s v. 
Henderson, 163 N .  C., 1 2 0 ;  ~ornmissioners 1 % .  C'ommiasir~ucra, IS6 S. C., 
202. 'Between the two acts there must be plain, unavoidable and irre- 
concilable repugnance, and even then the old law is repealed by implica- 
tion only pro fanta to the extent of the repugnancy.' 36 C. L. P., 1074. 
Every affirmatil-e statute is a repeal by implication of a prior affirma- 
tive statute, so f a r  as it is contrary to it,  for  the maxim is  Leges pos- 
teriores priores contrareas abrogant (later laws abrogate prior laws that  
are contrary to them). S. v. Woodside, 31 N .  C., 500." Car,. v. Little, 
188 K. C., a t  p. 111. 

Ender  the above well settled lam in  this jurisdiction, as to the inter- 
pretation of statutes, i t  cannot be said that  there is a direct, irrecon- 
cilable conflict in the acts when construed in pari materia, taking into 
consideration the intent and object of the acts. 

The  history of road building in Davidson County in recent years is  an 
interesting one. Great elasticity is given for local self-government in 
matters of this kind under our Constitution. I n  Davidson County we 
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first have a large bond issue of $300,000, in 1915, and a tax of 30 cents 
on the $100 valuation of property and 90 cents on the poll. The board 
of county commissioners had theretofore controlled the r ~ a d  system, but 
to expend so large a sum of money the authority was turned over to the 
board of road commissioners. Under the act a treasurer was to be desig- 
nated to handle the road funds. I n  1917 this act was amended and fur- 
ther power given, including the power to work the roads of any incor- 
porated town that connects with the main highways of the county. I n  
1919 the tax was doubled to 60 cents on the $100 valuation of property 
and $1.80 on the poll. 

I n  1919 the sheriff, who collected the road tax in the county, and also 
from the incorporated cities and towns of the county, instead of turning 
what was collected from the cities and towns over to the treasurer of the 
board of road commissioners, to be expended by i t  under the act, turned 
50% collected over to the incorporated cities and towns for the purpose 
of street improvement and maintenance and to pay interest on bonds for 
permanent streets, and the balance 50% to the board 0.i road commis- 
sioners. Under the act the board of road commissioners could spend no 
more of the county road funds in the cities and towns. I n  1923 the road 
tax was reduced to 35 cents on the $100 valuation of property. 

After trying out the board of road comniissioners for ten years, in 
1925 it was abolished and the road system was put back in the hands of 
the board of county commissioners. There is nothing in  the act of 1925 
that by direct language or clear implication repeals the act of 1919, by 
which the sheriff turned over 50% of the taxes collected by him from the 
cities and towns back to the cities and towns for street improvement, etc. 
The tax was collected by the sheriff from these municipalities under the 
former acts which tax was reduced in 1923 to 35 cents on the $100 valuar 
tion of property. Nothing whatever is said in the act of 1925 in regard 
to any duty of the board of county commissioners, when taking over the 
road system of the county, in reference to incorporated cities and towns 
in Davidson County as set forth in other acts when the road system was 
under the board of road commissioners. 

Again, there is no provision in the act of 1925 for the levying of any 
taxes whatever. The levying of the taxes, the limit upon the levy and 
the amount to be levied was not affected in any manner by any provision 
in this act. 

We must bear in mind that the sheriff, as he collected the road tax 
from the cities and towns, under the act of 1919, turned back 50% to the 
municipalities and the balance over to the board of road commissioners. 
Then the act of 1925 was passed. Sec. 6, supra, says: "And all taxes 
and all other funds applicable to the road funds of Davidson County that 
may be collected i n  the future shall be deposited with the county treas- 
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urer," etc. All taxes consisted solely of the 35 cents on $100 valuation 
of property and the poll tax. So all other f u n d s  a~pplicuble f o  t h e  road 
funds of Davdkom County ,  to give meaning to these words, would indi- 
cate that reference was had to those funds collected from the cities arid 
towns in the county. Fifty per cent of these funds came into the hands 
of the sheriff that he theretofore collected from the cities arid towns and 
paid to the board of road commissioners, and therefore were the other 
funds applicable to the road funds of Davidson County to be paid to its 
successor, the board of county commissioners-it by the act becoming 
the road-governing body of the county, and the act named the county 
treasurer the depository. The act of 1919 had by clear and explicit 
language segregated 50% of the tax collected in the municipalities in the 
county to the needs of its streets and the other 50% was applicable to the 
road funds of Davidsori County for the gmeral road needs of the county. 
There is no plain, direct or irreconcilable repugnancy in the acts. I n  
so important change, involving the municipalities of the county, it would 
be a hardship to read into the act of 1925 something that the draftsmen 
could have easily put in it, but did not, and now take this 50% of tax 
collected from and segregated to the municipalities for street purposes, 
and put i t  into the general road fund of the county. I n  the absence of 
express words or clear implication, we cannot hold that these segregated 
funds to the municipalities should go into the general road fund of the 
county. The main object and intent of the act of 1925 i t  seems was to get 
rid of the board of road commissioners and put the county road system 
back into the hands of the board of county commissioners. 

Again, the act of 1919 provides that this segregated fund could be 
used to pay interest on bonds for permanent street improvements. We 
do not know from the record if this segregated fund was so used or not, 
but it is mentioned to indicate how unwise i t  would be to allow such 
ambiguous language to repeal a fixed status. 

The act of 1925 repeals all laws and clauses of laws in conflict. The 
acts of 1919 and 1925 can be construed together and reconciled, with no 
conflict. 

The second question involved: I s  chapter 246, Public-Local Laws of 
1919, uncorlstitutional? This act permits 50% collected from the 
municipalities for road purposes to be turned back and segregated for 
street purposes in the municipalities. We cannot so hold. 

The plaintiffs contend that the act is unconstitutional and void. We 
can sei no unreasonableness in the act. The tax is uniform and ad 
valorem. Const. of N. C., Art. V, see. 3 ;  Art. VII, see. 9. The act of 
1925 does not change the amount levied, 35 cents on the $100 of prop- 

- - 

erty under the 1923 act, 50% collected from the municipalities is segre- 
gated under the 1919 act to the municipalities for street purposes, the 
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balance is put into the general road fund for county road purposes. The 
tax levied is uniform and ad valorem, and discretionary legislative dis- 
tribution is reasonable. 

I t  is said in Lassiter 0. Commissioners, 188 N .  C., at p. 382-3, citing 
numerous authorities: "These municipal boards, as we have uniformly 
held, are, in matters governmental, mere agencies of the State for the 
convenience of local administration in designated portions of the State 
territory; and in the exercise of their ordinary governinental function 
they are subject to almost unlimited legislative control, except when 
restrained by constitutional provisions. Under the Highway Act, i t  was 
perfectly competent, therefore, for the Legislature to authorize, as they 
have done, the acquisition of these roads, and by the same token the 
county board is allowed to contract with them for its purchase, main- 
tenance and upkeep of the road for which they were then responsible. 
Granted the power it is fully established that its discretionary exercise is 
for the commissioners, and the courts are not permiked to interfere 
unless their action is so unreasonable as to amount to an oppressive and 
manifest abuse." 

I n  matters of this kind the road-governing bodies, under legislative 
authority, have exercised discretion and only held for abuse of discretion. 
They are the creatures of the General Assembly but in the present act 
the General Assembly, the creator, had itself segregated the fund to the 
municipalities. I t  has been often held that an act of the General 
Assembly will not be held unconstitutional unless clearly so. 

I n  Queen v. Commissioners of Haywood, 193 N .  C., at p. 823, we find, 
"'If there is any reasonable doubt, it will be resolved in favor of the 
lawful exercise of their powers by the representatives of the people.' 
Sutton v. Phillips, 116 N.  C., at p. 504; Hinton v. ftate Treasurer, 
ante, at p. 499." S. v. Revis, 193 N. C., 192; 50 A. L. It., 98; Board of 
Commissioners of ,WcDowelZ County z.. Assrdl, 194 N. C'., 412. 

I n  Cube v. Board of Aldermen, 185 IT. C., at p. 160, viting numerous 
authorities, it is held : "The decisions of this State have r2peatedly recog- 
nized and approved the principle that counties, townships, and other like 
municipal corporations, and to a large estent cities and towns, are 
simply agencies of the State constituted for the convenience of local ad- 
ministration in certain portions of the State's territory, and that in the 
exercise of ordinary governmental functions they are subject to almost 
unlimited legislative control, the position flxtending to the imposition 
and expenditure of taxes raised for ordinary governmentitl purposes, and 
where not affected by special constitutional provisions." See Ellis v. 
&erne, 191 N. C., at  p. 765. 

I n  Clark v. Sheldon, 106 N .  Y., 104, an act was held constitutional 
"directing and providing for the application of taxes awessed upon any 
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Pass  v. RCBBER COMPAXY. 

raiIroad i n  a town, ci ty  o r  village towards the redemption of bonds issued 
by  the municipal i ty  to  aid i n  t h e  construction of such railroad," and  
pointed out tha t  this d id  not impose a tax  upon  property i n  other por- 
tions of t h e  county f o r  the  benefit of a n y  township, c i ty  o r  town, but  
s imply appropriated t h e  taxat ion upoil such rai l road f o r  the  benefit of 
the  municipal i ty  which h a d  incurred a burden to procure t h e  building 
of such rai l road.  T h e  same view is upheld i n  Commissioners v.  Lucas, 
93 U.  S., 108. Jones v. Commissioners, 143 N .  C., 59. See Board of 
Trusfees v. W e b b ,  155 N. C., 379; Comrnissiot~ers u. Commissio~zers, I57 
N. C., 314; Woodall v.  Highway Commission, IT6 N .  C., 377. A n  

interesting discussion, where t h e  t a x  is not un i form a n d  ad valorem, is  
found  in ,lnderson, v. Asheville, 194 K. C., 117. F o r  the  reasons given, 
the  judgment  below is 

Reversed. 

STACY, C. J., dissents. 

WILLIE E. P A S S  v. McCLhREN RUBBER COMPANY. 

(Filed 18 December, 1929.) 

1. Torts C kin this case held: evidence of f rand  i n  procurement of 
release mas insufficient t o  be submitted to jury. 

Where upon a material consideration an injured employee had signed 
a release of all claims he might have as  a rcsult of the injury, in order 
to set it  aside in an action for damages subsequently brought it  must be 
shown that the release was obtained by f raud ;  and where the evidence 
tends only to show that the plaintiff executed the release upon the advice 
of an attorney he had employed for the purpose, and that the representa- 
tions relied on were only the opinion of the defendant's physician who 
attended the plaintiff, that the injury was not permanent, without eri- 
clence that  the opinion was made in bad faith, and that through later 
derelopments it was discovered that the injury was permanent, the eri- 
dence of fraud is  insufficient to be submitted to  the jury, and the plaintiff's 
motion as  of nonsuit should have been allowed. 

2. Same--Consideration for  release as evidence of f raud in its procure- 
ment. 

The amount of consideration paid for a release from liability for a 
negligent injury, to be evidence of fraud in the procurement of the release, 
must be so grossly inadequate as  to  compel the conclusion that it was 
practically nothing, and where it  is the payment of five hundred dollars 
for an injury to an arm with expense of treatment, etc., the fact that the 
jury had awarded damages in the sum of two thousand dollars will not be 
held sufficient evidence of fraud in the procurement of the release under 
the facts of this case. 
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APPEAL by defendant from Sink, Special Judge, at May Special 
Term, 1929, of MECKLERBURG. Reversed. 

Action to recover damages for personal injury sustainl?d by plaintiff, 
while engaged in work as an employee of defendant. 

I n  response to issues submitted by the court, the jury found that plain- 
tiff was injured by the negligence of defendant as al1eg.d in the com- 
plaint; that plaintiff did not by his own negligence co~t r ibu te  to his 
injury as alleged in the answer, and that plaintiff did not assume the 
risk of his injury, when he contracted with defendant for his employ- 
ment, as alleged in the answer. 

I n  bar of plaintiff's recovery, in  this action, defendani; set out in its 
answer, and relied upon a release in writing, executed by the plaintiff, 
prior to the commencement of this action, upon the payment to him by 
the defendant of the sum of $500, of any and all causes of action which 
plaintiff had against the defendant, at the date of the re'ease, or which 
he might have thereafter, by reason of his injury. 

Plaintiff admitted the execution by him of the release set out in the 
answer, and the payment to him by defendant of the sum of $500, as the 
consideration for said release. For  the purpose of avoiding said release, 
plaintiff alleged in his reply that he was induced to execute the same by 
the false representations of the physician employed by defendant, who 
operated on his injured arm, "that said arm had sustaintld an ordinary 
break, and that the operation which had been performed on said arm by 
said physician, was successful, that said arm was then on the road to 
complete recovery, and that plaintiff would be able to perform his usual 
physical labors within the course of eight or ten weeks fr,m the date of 
the injury." 

I n  response to issues submitted by the court the jury t'ound that the 
release was procured by fraud, or misrepresentation as alleged in the 
reply of plaintiff, and that plaintiff is entitled to recove]. of defendant 
as damages resulting from his injury the sum of $2,000. 

From judgment on the verdict that plaintiff recover of the defendant 
the sum of two thousand dollars, defendant appealed tc the Supreme 
Court. 

G. T.  C,a,rswell and Jos W .  E r v i n  for plainti f .  
C. H.  Gover for defendant. 

CONNOR, J. Plaintiff, who is about 22 years of age, was injured 
while at work for defendant, at a fabric machine, on 11 April, 1928. He 
was taken immediately after his injury to a hospital, where his injured 
arm was treated by Dr. Hipp, a physician, who was employed for that 
purpose by the defendant. Plaintiff remained in the hospital, under 
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the professional care of Dr. Hipp,  from 11 April to 24 April, 1928. Dr. 
Hipp,  in  response to plaintiff's inquiry, told him that his injury was not 
permanent: that his arm mould be all right within eight or ten weeks- 
well enough for plaintiff to return to his work. 

After plaintiff was discharged from the hospital, but while he was 
still under the professional care of Dr.  Hipp, he entered into negotia- 
tions with the attorney of defendant for the settlement of his claim for 
damages. Plaintiff declined to accept the sum offered by said attorney 
and employed an attorney at  law, as his counsel to advise him ~ v i t h  
respect t o  the  settlement of his claim against defendant. H e  made a 
full statement to his counsel of the circumstances under which he mas 
injured and also as to the extent of his injury. H e  told his counsel that 
he had been advised by Dr.  H i p p  that  his injury was not permanent and 
that his a rm r~ou ld  be well enoueh within eight or ten weeks for him to u " 
return to his work. As a result of further negotiations between plaintiff 
and his counsel, and the attorney for defendant, i t  was agreed that de- 
fendant should pay to plaintiff, i n  full settlement of his claim for dam- 
ages the sum of $500, and that plaintiff should execute the release, which 
was read to plaintiff by his counsel. During these negotiations the at- 
torney for the defendant showed to plaintiff and his counsel a letter from 
Dr. H i p p  to the defendant, i n  which Dr. H ipp  advised defendant that  
plaintiff's injury was not permanent, and that plaintiff would be able to 
return to his work within eight or ten weeks from the date of the injury. 
Plaintiff and his counsel relied upon the opinion of Dr.  Hipp,  espressed 
both to plaintiff and to defendant, as to the extent of plaintiff's injury. 
On 4 Nay,  1928, i n  the presence of his counsel, and upon his advice, 
plaintiff esecuted the release set out in defendant's answer, and accepted 
from defendant the sum of $500, as the consideration for said release. 

After the execution of the release by plaintiff, and prior to the com- 
niencement of this action, i t  developed that plaintiff's injury is perma- 
nent;  he mas not able, because of his injury, to return to his former 
work, or to do work equally as remunerative as his former work, at  the 
expiration of ten weeks from the date of his injury. The bones in plain- 
tiff's broken arm made a good union. but there was a nerve involvement " 
which, notwithstanding several operations on plaintiff's arm, has ren- 
dered his arm practically useless to him. None of the operations was 
successful. Plaintiff's surgeon, as a witness in  his behalf, expressed the 
opinion that no treatment, surgical or otherwise, could restore his arm 
to its former strength; that  his injury is permanent. The jury found 
from evidence, to which there was no objection, and under instructions of 
the court, to which there was no exception, that  plaintiff has sustained 
damages, as the result of his injury, i n  the sum of $2,000. The only 
question presented for decision by defendant's motion, a t  the close of the 
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evidence, for judgrncnt as of nonsuit, was whether there was evidence 
tending to show that  the release executed by plaintiff was procured under 
circumstances which render said release ineffectual as :L bar to plain- 
tiff's recovcry of damages in  this action. The defendant :issigns as error 
upon its appeal to this Court the refusal of the court to allow its  motion. 

There was no eridence tending to sustain the content on of plaintiff 
that the release was procured by fraud. I t  is doubtful whether there are 
allegations in the coinplaint sufficient to raise an issue of fraud in the 
procurement of the release. But  conceding that the fact:; alleged in the 
complaint are sufficient to raise such issue, we are of the opinion, and so 
decide, that there was a want of evidence tending to  show that the 
release was procured by fraud. The evidence shows that the negotia- 
tions for a settlement of his claim against the defendant for damages, 
were begun after the plaintiff had left the hospital, and that these 
negotiations mere initiated by the plaintiff, and not by the defendant. 
The facts in  this case, as shown by all the evidence, with respect to the 
circumstances surrounding plaintiff, at  the time the settleinent was made 
and the release signed, differentiate this case from Butlor v. Fertilizer 
Works,  193 N. C., 632, 137 S. E., 813. I n  that case the negotiations 
for  a settlement of the injured employee's claim for damaqes against the 
defendant, mere begun by i ts  agent, and the release was procured while 
such employee was confined i n  the hospital, and before lie had recovered 
from the shock resulting from his injury. Plaintiff did not read the 
release, before he signed it,  and there was evidence tending to show that  
its contents were misrepresented to him by the agent of the defendant. - 
At the time the release was signed, plaintiff was without the aid or advice 
of friends or counsel. I n  the instant case, the negotiations which re- 
sulted in the settlement of plaintiff's claim, and the execution by him of 
the release, were begun by the plaintiff, and were conduded for him by 
an attorncy at  law, retained by him for that purpose. The good char- 
acter and high professional standing of this attorney a t  law is conceded. 

Although the jury has found that plaintiff has suffered damages in the 
sum of $2,000, by reason of his injury, i t  cannot be held t lat  the sum of 
$500, paid to plaintiff by defendant, in settlement of his claim, before 
the commencement of this action, was grossly inadequate, i1nd that there- 
fore this fact alone is evidence of fraud. I n  Knight v. Bridge Co., 172 
N. C., 393, 90 S. E., 412, i t  is said that "the controlling principle estab- 
lished by our authorities is that  inadequacy of consideration is a circum- 
stance to be cbnsidered on the issue of fraud, and that if i t  is so gross - 
that i t  would cause one to say that  nothing was paid, i t  would be suffi- 
cient to be submitted to the jury without other evidence; but we have 
not said that  a contract could be set aside as a matter of ' aw  because of 
gross inadequacy." I t  is only when the consideration for the contract is 



N. C.] F,ALL T E R M ,  1929. 127 

so grossly inadequate as to cause general comment that  nothing was 
received by the party against whom the contract is alleged to be con- 
clusive, that such consideration alone is sufficient evidence that the 
contract mas procured by fraud.  The payment of $500, in settlement 
of an  unlicluidated claim for damages, before liability has been estab- - 
lished, and without the delay and expense necessarily incident to litiga- 
tion, is not grossly inadequate, although the damages are thereafter 
assessed by a jury, in an action involving issues of liability as well as 
an  issue of damages, a t  $2,000. I n  the instant case, the evidence shom 
that defendant paid to plaintiff, not only the sum of $500, but also all 
expenses incurred by him, both before and after the execution of the 
release, for hospital and surgical services, required because of his injury. 

The fact as shown by the eridence that plaintiff and his attorney 
relied upon the representations made to both the plaintiff and the de- 
fendant, by Dr. Hipp, the physician employed by defendant to treat 
plaintiff's injured arm, with respect to plaintiff's recovery from his 
injury, was not sufficient to avoid the release. Both plaintiff and his - " 

attorney understood from the very nature of the representations that 
they were based upon the opinion which Dr.  H i p p  had formed of the 
extent and character of plaintiff's injury. There was no evidence tend- 
ing to show that the representations r e r e  not made in good faith, upon 
an opinion honestly formed, after a skillful treatment of plaintiff's in- 
jured a rm by Dr. Hipp.  There was no evidence tending to shorn that the 
representations as to his opinion with respect to pIaintiff's recovery 
from his injury, were made by Dr.  H ipp  to induce plaintiff to settle his 
claim against the defendant for damages. Therc was no evidence tend- 
ing to show a misrepresentation by Dr. H ipp  as to the condition of 

- - 

plaintiff's arm, a t  the date of the representation; all the representations 
were as to the future. All the eridence shom that Dr. ~ i p p  is a highly 
reputable physician, residing in  the city of Charlotte, N. C.; that as the 
result of his treatment of plaintiff's broken arm, there was a good union 
of the broken bones, and that the condition of plaintiff's a rm at  the time 
of the trial is due to a nerve involvement which was discovered after the 
date of the release. When plaintiff accepted the sum of $500, in  settle- 
ment of his claim against defendant for damages, and executed the re- 
lease, before the expiration of the time within which Dr.  H ipp  advised 
him that  he would be able to return to mork, he did so a t  his risk, that 
his damages might exceed the sum voluntarily paid by defendant. 

I n  McNahan. v. Spruce Co., 180 N. C., 636, 105 S. E., 439, there mas 
evidence of an  actual misrepresentation of plaintiff's condition, result- 
ing from his injury, by the physician who mas employed by defendant to 
treat his injury. There was also evidence of fraud in procuring the 
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release and a want of consideration therefor. I t  was held that  the evi- 
dence was properly submitted to the jury. The decision in  that  case is 
not authoritative in  the instant case. 

I t  has been repeatedly held by this Court that a release executed by an  
injured party, and based on a valuable consideration, is a complete 
defense to an  action for damages for the injuries. I t  is only when i t  is 
alleged and established by evidence that  the release wes procured by 
fraud, or duress, or  oppression that i t  can be avoided. I n  the instant 
case, we find no evidence upon which the plaintiff can be relieved from 
the terms of his contract with defendant, that  upon the payment to him 
of the sum of $500, he would release defendant of any and all causes of 
action which he had, or which he might thereafter have, against defend- 
ant  for damages by reason of his injury sustained on 11 April, 1928. 
Plaintiff having chosen to settle his claim before the full extent of his 
injury had been ascertained, thereby taking the risk thzt his damages 
might exceed the sum paid to him i n  settlement of his claim, must abide 
his contract. H e  has failed to show any facts upon which this Court, 
which has been jealous of the rights of injured employctes to damages 
for which the employer is liable, may relieve him of the effect of his 
contract. The judgment must be 

Reversed. 

SILAS FRIZZELL v .  SOUTHERN MICA COMPAR'T A N D  ALBERT RABY. 

(Filed 18 December, 1929.) 

Removal of Causes C &Mere denictl of allegations upon which action is 
founded is insuflicient to show fraudulent joinder. 

Where it is alleged in the complaint that the resident defendant was 
employed by his codefendant as a foreman, and that the plaintiff's injuries 
were caused by the joint tort of the defendants, and the allegation that 
the resident defendant mas an employee of his codefendant is not denied 
in the petition for removal, a mere denial of the allegations upon which 
the cause of action is founded is not sufficient to sustain the contention 
that the joinder of the resident defendant was fraudulent, and the peti- 
tion for removal of the cause from the State to the Federal Court is 
properly denied. 

APPEAL by defendant, Southern Mica Company, from JicElroy, J., a t  
May Term, 1929, of JACKSON. Affirmed. 

This action was heard upon plaintiff's appeal from the order of the  
clerk of the Superior Court of Jackson County, that  the action be 
removed from said Superior Court to the District Court of the United 
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States for the Western District of North Carolina, for  trial, in accord- 
ance with the prayer i n  the petition of the defendant, Southern Mica 
Company. 

F rom order overruling the order of the clerk, and denying the prayer 
of its petition, the defendant, Southern Mica Company, appealed to the 
Supreme Court. 

Doyle D. Alley and Alley & Alley for plaintif 
A.  Hall Johnston, for defendanf. 

PER CURIAX. I t  is alleged in  the complaint, and not controverted in 
the petition for removal that  the defendant, Albert Raby, a resident of 
this State, a t  the date of plaintiff's injury, was employed by his co- 
defendant, a nonresident corporation, as a foreman in  its mine in 
Macon County, Xorth Carolina. Plaintiff alleges that  his injuries were 
caused by the joint tort of the defendant. The  allegations of the com- 
plaint upon which the cause of action is founded are controverted in the 
petition for removal. This is not sufficient to sustain the contention that  
the joinder of the resident defendant with the nonresident mas fraudu- 
lent. Hurt v. X f g .  Co., ante, 1. 

The order denying the prayer for the removal of the action from the 
State Court to the Federal Court is affirmed upon the authority of 
Feaster v. XcLelland Xfores Company, anfe,  31; Givens u. Xanu- 
fucturing Company, 196 N .  C., 377, 145 S. E., 681; Swain v. Coopemge 
Co., 189 N. C., 528, 127 S.  E., 538. 

Affirmed. 

L E S T E R  MAITHEWS v. BLACI<WOOD L U M B E R  COMPAPL'H AND 

B A B E  F O R T N E R .  

(Filed 18 December, 1929.) 

Removal of Causes C +In this case held: petition sufficiently alleged 
severable controversy and fraudulent joinder, and should have been 
granted. 

Where the petition for the removal of a cause from the State to the 
Federal Court alleges with particularity that the resident defendant was 
not an employee of the nonresident defendant, and that the plaintiff knew 
of this fact and joined him as a defendant fraudulently for the sole pur- 
pose of pr~venting a removal, the petition for removal should have been 
granted. 

APPEAL by defendant from AIcElroy, J., a t  May Term, 1929, of 
JACKSON. 
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Motion by the Blackwood Lumber Company to remove cause to the 
District Court of the United States for the Western District of North 
Carolina for trial. Notion denied, and defendant appealg. 

Jlorgan, Ward & Stamey for plaintiff. 
J .  Hall Johnston for defendanf .  

PER CURIAM. Plaintiff bases his cause of action on a jo nt tort alleged 
to  have been committed by the defendant, Blackwood Lumber Company, 
a nonresident corporation, and its "swamp" foreman, Babe Fortuer, a 
citizen and resident of Jackson County, North Carolina. 

I n  the petition to remove, filed by the nonresident corporation, i t  i s  
alleged with particularity that  T. A. Bateman, and not Babe Fortner, 
was foreman in  charge of the defendant's camp operations a t  the time 
of plaintiff's in jury;  that  J. N. Price, and not Babe Fortner, was the 
"swamp" foreman in immediate charge of the work; that  the plaintiff 
well knew these facts when the contrary was asscrted in  his complaint, 
and that  both the allegations with respect to Fortner and his joinder as a 
party defendant were fraudulently made for the sole and only purpose of 
prerenting a removal of the cause to the Federal Court for trial. 

Under the principles announced in  Rea v. Xir ror  Co., 158 N .  C., 24, 
73 S. E., 116, and approved in later decisions, it  mould seem that  the 
nonresident defendant is  entitled to have the cause removed to the 
Federal Court for  trial. 

Reversed. 

hlRS. JESSE WELCH v. INDEPENDENT COACH LISE,  Ixc. 

(Filed 18 December, 1929.) 

1. Evidence K +Expert witness may testify a s  to what X-ray pictures 
revealed in respect to the injury. 

TVhere an expert witness testifies that he had examined X-ray pictures 
of the injury, taken under his supervision, and that lie had later lost them, 
it is competent for him to testify from memory as to what the pictures 
disclosed in regard to the injury in corroboration of his previous testimony 
as to what he had discovered upon his examination of the injury, and the 
admission of such testimony is not an admission of the X-ray pictures as 
substantive evidence, and an objection thereto on this ground cannot be 
sustained. 

2. Highways B c-Instruction as to legal speed on highway held not 
erroneous under the evidence in this case. 

On appeal an instruction of the trial court to the jury will be considered 
with the evidence in the case, and an instruction that it is negligenee as a 
matter of law for a person to drive a car on the highway a t  such rate of 



N. C.] FALL T E R M ,  1929. 131 

speed that the car cannot be stopped within the distance which the driver 
i? able to  see an object on the highway in front of him, is not held 
erroneous where the evidrnce discloses that the driver could have seen 
the wagon, which he hit ,  a t  a distance of one thourand feet. 

APPEAL by defendant from Iia~rwood, J., at  May Term, 1929, of 
H a u w o o ~ .  No error. 

The plaintiff sued to recover damages for personal injuries caused by 
the collision of the bus in which she was traveling as a passenger with a 
wagon standing a t  a side of the highway. The wagon was loaded with 
poles which, as  a result of the impact, broke the windshield and injured 
the plaintiff. The  two issues of negligence and damages were answered 
i n  favor of the plaintiff, and from the judgment awarded upon the 
verdict the defendant appealed, assigning error. 

Morgan, Ward  & Stamey  for plaintiff. 
Thomas S.  RolTins, Jr., f o r  defendant. 

PER C ~ R I A ~ I .  The plaintiff's first witness was a dentist, who testified 
minutely concerning her injuries. The  witness then said that  under his 
supervision X-ray pictures had been made of the in jury  in her mouth, 
and that  he had examined the pictures and had lost them. H i s  testimony 
as to what the pictures revealed was admitted, subject to the defendant's 
exception, in corroboration of what he had previously testified to as dis- 
covered in his examination. I t  is  contended by the appellant that  this 
ruling was in effect the admission of t h ~  X-ray pictures a s  substantive 
evidence. We think not. I f  the pictures had been in the hands of the 
witness they would have been subject to explanation, and the fact that  
they had been lost and were not available would not as a matter of law 
exclude an  explanation based upon the memory of the witness as to 
what the pictures disclosed. I t  is  nowhere intimated that  they were ad- 
mitted as substantive evidence. Honcycutt v. Brick Co., 196 N .  C., 556. 
I t  is the common practice to receive maps, diagrams, photographs, and 
pictures for the purpose of giving a representation of objects and places 
which generally cannot be conveniently described by witnesses. Espe- 
cially is this true of X-ray pictures which usually require an explana- 
tion by parol. 

The  appellant excepted to the following instruction : "I t  is  negligence, 
as a matter of lalv, for a person to drive an  automobile on a traveled 
public highway used by vehicles and pedestrians a t  such rate of speed 
tha t  such automobile cannot be stopped within the distance which the 
operator of said car is able to see an object on the highway in front of 
him, and that  same rule applies to persons operating a bus on the 
highway." 
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A similar instruction was approved in  Sikoleropoulos  7 .  Ramspy, 214 
Pac., 304, which is  cited in W e s f o m  v. R. R., 194 N. C., 210. I n  the 
latter case the principle, while not disapprowd, was not strictly applied. 
But  the instruction given in the case before us must be considered in  its 
application to the eridence; and vhen  so applied i t  must be sustained. 
There is evidence tending to show that  the wagon could have been seen 
by the driver of the bus a t  a distance of one tliousand feet, altliough the 
rays of the sun were directly in  the driver's face. The  dr i rer  testified 
that  he was familiar with the road;  that  i t  was two or three hundred 
yards from the curve to the place of the collision, and that  he  was not 
blinded unti l  he "got right on the wagon." Considered in  its applica- 
tion to the evidence, there was no error in the instruction. 

N o  error. 

HUGH J. ROGEIiS v. J. R. STEI'HESS ET A L .  

(Filed 18 December, 19'20.) 

Deeds and Conveyances F -In this case held: owner could recover 
from grantees in timber deed of his tenant-at-will for removal of 
timber. 

Where the defendants entered upon lands of the plaintiff and com- 
mitted trespass in cutting and removing trees growing thereon under an 
nnanthorized contract made with the plaintiff's tenant-at-will, the de- 
fcnd:~nts knonirig of the tenancy and that their grantee did ilot claim the 
land adversely to the plaintiff, and no facts are shown to estop the 
plnintiff, he may maintain his action for damages, and a judgment of the 
trial court dismissing the action is erroneous. 

APPEAL by plaintiff from ~ W c E l r o y ,  I., a t  May Twm,  1929, of 
JACKSON. Reversed. 

Action to  recover damages for  trespass on the land of plaintiff, and 
for cutting and removing timber from said land. 

From judgment dismissing the action a t  the close of the evidence, 
plaintiff appealed to the Supreme Court. 

S u t t o n  & Sti l lwel l  for p l a i n t i f .  
13'. R. Shewi71 and Al ley  if. Al ley  for defendants.  

PER CURIAM. The evidence tends to show that  plaintiff is the owner 
of five-sixths undirided interest in the land described in  the complaint; 
that  the defendants, J. R. Stephens and W. I f .  Ingram, entered upon 
said land during the months of June,  Ju ly  and August, 1928, and cut 
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and removed from said land timber trees, worth a t  least several hundred 
dollars; and that  said defendants entered upon said land and cut and 
removed said timber trees under a contract with the defendant, E r m a  
Rogers. 

The  evidence tended further to show that  the defendant, E r m a  Rogers, 
was in  possession of the land as the tenant-at-will of plaintiff and those 
under whom he claims, and that  her codefendants knew when they 
entered into the contract with her and paid her for  said timber trees, 
that  she did not claim the land adversely to plaintiff. There was no 
evidence tending to show that  plaintiff or those under whom he claims 
authorized Mrs. E r m a  Rogers to sell the timber on said land, as con- 
tended by her codefendants. 

There was error i n  allowing the motion of defendants, J. R. Stephens 
and W. M. Ingram, for judgment as of nonsuit. White  v. Fox, 125 
N. C., 544, 34 S. E., 645, is not an authority in support of said motion. 
K O  facts are shown by the evidence upon which plaintiff is  estopped as 
the true owner of the land from maintaining this action to recover dam- 
ages resulting from the trespass of the defendants, in wrongfully enter- 
ing upon said land and without authority cutting and removing timber 
trees therefrom. 

The defendant, Mrs. E r m a  Rogers, filed no answer to the complaint; 
plaintiff is not demanding judgment against her. 

The  judgment dismissing the action against the defendants, J. R. 
Stephens and W. M. Ingram, is 

Reversed. 

W. hI. HARRIS AND R. L.  HARRIS v. C. COJIOLLI  ASD B. F. COGGISS.  

(Filed 30 December, 1929.) 

Contracts A g-Contract in this case held not to be founded on agree- 
ment to work fraud on receiver and court. 

Where under the terms of a contract certain creditors and stockholders 
of an insolvent corporation in the hands of a receiver agree to procure 
the sale by the receiver of the corporate pro pert^ to the defendants for a 
sum sufficient to pay the costs of receivership and the liabilities of the 
corporation other than to the plaintiffs. and the defendants agree to buy 
in the property and to organize a corporation with a paid in capital stock 
in a certain amount and to issue to the plaintiffs stock in such corpora- 
tion to an agreed amount, upon the procurement of the sale by the re- 
ceiver and its confirmation by the court, and the release by the plaintiffs 
of their claims against the receiver as stockholders and creditors, and the 
payment of all other claims and costs by the receiver: Held,  the contract 
was not founded upon an agreement to work a fraud on the receiver and 
the court, and the defendants may not maintain that it was void as  
against public policy on this ground. 
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APPEAL by defendants from McElroy, J. ,  a t  J u n e  Term, 1929, of 
CHEROKEE. N o  error. 

Action to recover damages for tlie breach of a contract by which de- 
fcndmlts agrecd to organize and pay in  the sum of $125,000 as the 
capital stock of a corporation, and to issue to plaintiffs rhares of stock 
tlierein of the par  value of $23,000, in payment for the interest of plain- 
tiffs, as creditors and stockholders of the Regal Marblo Company, i n  
property which plaintiffs had procured the receivers of said Regal 
Marble Company to sell and convey to defendants, i n  awordance with 
their contract with defendants. 

I n  their answer, defendants denied that  they entered into the contract 
with plaintiffs as alleged in  the complaint. They also alleged that the 
contract as set out i n  the complaint is based upon a n  illegal or immoral 
cor~sideration, and that, therefore, no cause of action in  Earor of plain- 
tiffs and against the defendants can be founded upon said contract. 

The issues submitted to the jury were answercd as follows: 
1. Did the defendants enter into the contract with tl-e plaintiffs as 

allcgetl i n  the complaint 2 Answer : Yes. 
2. Was said contract based upon an  illegal or  immoral consideration 

as allcgcd in  the answer 2 Ansv.-er : No. 
3. Did defendants breach said contract as alleged? Jnsmer  : Yes. 
-1.. Wliat damages, if any, are plaintiffs entitled to recorer of the de- 

fendants? A\rls~rer : $2,5.000. 
From judgment on the rerdict that  plaintiffs recover of the defend- 

ants, and the surety on the bond giren by them for the ielease of their 
property from thc attachment levied i n  this action, the snm of $25,000, 
defendants appealed to tlie Supreme Court. 

,T. D. X a J l o n ~ e  and Xlloody & Xoody f o r  p / a i n f i f s .  
S. It'. Illucli and F. 0.  Ckris iopher  for defendants .  

COKXOR, J. There was evidence a t  the tr ial  of this action tending 
to sustain the allegatioii i n  the complaint, ~ i h i c h  was denied in the 
ansncr, that plaintiffs and defendants entcwd into tl e contract as 
allegcd in thc complnint. The  p~r fo rmance  of said contract by the 
plaintiffs, and i ts  breach by the defendants are not contrclverted. There 
was eridcnce in support of the findings by the jury that plaintiffs are 
entitled to recover of tlie defendants, as damages for their breach of 
said contract the sum of $25,000. 

Defendants' contention upon their appeal to this Court is  that  plain- 
tiffs liavc no right of action upon the contract alleged in  the complaint, 
for  that  said contract upon its face is illegal because it i13 immoral and 
in violation of a sound public policy. Defendants contend that  the con- 
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tract as alleged in  the complaint contemplates a fraud on the receivers 
of the Regal Marble Company, and on the court by which the said 
receivers were appointed. They rely upon the principle that  any agree- 
ment which tends to work a fraud or a n  imposition on a court of justice 
is  void as against public policy. 13 C. J., p. 447, section 385. 

The  contention of the defendants was presented to the tr ial  court by 
their demurrer ore terms to the complaint, and also by th& motion for 
judgment as of nonsuit a t  the close of all the evidence. Defendants ex- 
cepted to the refusal of the tr ial  court to sustain their demurrer ore  
tewus, and also to its refusal to sustain their motion for judgment as of 
nonsuit. Defendants also excepted to the iristruction of the trial court 
to the jury that  there was no evidence from which the jury could find 
that  the contract as alleged in the complaint is illegal or immoral, and 
that the jury should ansx7er the second issue ('NO.?' I n  this Court, de- 
fendants rely chiefly upon assignments of error based on these excep- 
tions. 

I t  is  alleged in the complaint, and the evidence for the plaintiffs 
tended to show, that plaintiffs and defendants entered into a contract 
by which plaintiffs agreed to procure the sale by the receivers of the 
Regal Marble Company to the defendants, of the property of said 
company, then in the hands of said receivers, for a sum sufficient in 
amount to satisfy the claims of all the creditors of said company, except 
the plaintiffs, and to pay the expenses of the receivership; that said 
sun1 was ascertained from the receivers to he $17,750; and that said 
property, a t  the date of said contract, exceeded in value the sum of 
$40,000. B y  the terms of said contract, defendants agreed that upon 
tlie sale and conveyance to them by the receivers of the Regal Marble 
Company of the property of said company, then in their hands, they 
would pay to said receivers the sum of $17,750, and would thereafter 
organize a corporation with a capital stock of $125,000, which they 
would pay in cash, to which they ~ o u l d  conrey said property; upon the 
organization of said corporation, defendants agreed to issue to plaintiffs 
shares of stock therein of the par value of $25,000 in  satisfaction of the 
interest of plaintiffs in the property of the Regal Marble Company. 

Plaintiffs were creditors of the Regal Marble Company, holding 
claims against said company for a large amount;  they were also stock- 
holders of said company, owning and controlling, under a power of 
attorney, all the capital stock of said company. They had been author- 
ized by the receivers to secure a bid for the property of said company, 
then in their hands, with the assurance that if the amount of said bid 
was sufficient for  the satisfaction of the claims of all the creditors, 
except the plaintiffs, and for the payment of tlie expenses of the receiver- 
ship, the said receivers would report the same to the court, with their 
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recommendation that same be accepted. The receivers had assured 
plaintiffs that upon the acceptance of such bid by the court, and the 
payment of the amount of said bid to them, they would sell and convey 
the property of the Regal Marble Company to the plaintiffs, or  to such 
person or persons as plaintiffs should direct, provided the plaintiffs re- 
leased the receivers from all their claims upon them, as creditors or as 
stockholders. 

After plaintiffs and defendants had entered into the contract alleged 
in the complaint, the plaintiffs advised the receivers that  defendants 
would pay to them for the property of the Regal Narble Company, then 
in  their hands, the sum of $17,750, and requwted the rewivers to report 
the bid of the defendants to the court, and ask that same be accepted. 
I t  was understood and agreed by and between plaintiffs and the receivers 
that plaintiffs would claim no part  of said sum to be Faid by the de- 
fendants for said property, as creditors of the company, but that said 
sum should be expended by the receivers in  satisfaction of the claims 
of other creditors, and in payment of the expenses of the receivership. 
Plaintiffs did not inform the receivers of their agreement with defend- 
ants with respect to the organization of a corporation, and to the issu- 
ance to plaintiffs of shares of stock in said corporation. 

The receivers reported the bid of the defendants to the Superior Court, 
and recommended that they be authorized by the court l o  accept same. 
Upon the assurance of the receivers that  the said bid was sufficient in 
amount for the satisfaction of the claims of all the creditors of the 
Regal Marble Company, except plaintiffs, and for the 1)ayment of the 
expenses of the receivership, and that plaintiffs, both as creditors and 
as stockholders of the Regal Marble Company had requested that said 
bid be accepted, upon the cgreement with the receivers, that they 
would claim no part of said sum as creditors, the court authorized the 
receivers to accept the bid of defendants, and upon the payment of the 
sum of $17,750 by defendants to sell and convey to them all the prop- 
erty of the Regal Marble Company, then in  the hands of the receivers. 
The subsequent sale and conveyance by the receivers of said property 
to the defendants was approved and confirmed by the court. The 
claims of all the creditors of the Regal JIarble Compzny, except the 
plaintiffs, and all the expenses of the receivership, hart: been paid by 
the receivers out of the amount paid to them by defendants. Plaintiffs 
have received nothing from the receivers either as creditors or as stock- 
holders. They released the receivers of all liability to them, both as 
creditors and as stockholders, and consented to the sale of the property 
of the Regal Marble Company to defendants, in consideration of de- 
fendants' agreement to organize a corporation with a paid-in capital 
stock of $125,000, which should take title to the property conveyed to 



N. C.] FALL T E R X ,  1929. 137  

them by the receivers, and to issue to  them shares of stock in said 
corporation of the par  ~ ~ a l u e  of $25,000. 

Defendants, after  obtaining title to and control of thc property of the 
Regal Marble Company, failed and refused to perform their contract 
with plaintiffs, with respect to the organization of the proposed cor- 
poration and the issuance of shares of stock therein to plaintiffs. They 
have sold said property to a stranger, receiving therefor the sum of 
about $45,000. They have refused to  account with plaintiffs for or  to 
recognize the interest i n  said property which plaintiffs ha re  under the 
contract. 

I t  is not alleged or contended by defendants that  plaintiffs induced 
them to enter into the contract for the purchase of the property of the 
Regal Marble Company by means of fraud on them. They allege only 
that  said contract was a fraud on the receivers and on thc court. Neither 
the receivers nor the court has made this contention, although the 
pleadings in the action contain a full disclosure of the terms of the 
contract between plaintiffs and defadants .  The  contention of defend- 
ants i n  this case cannot be sustained. The contract as alleged in the 
complaint is not founded upon an agreement of plaintiffs and defend- 
ants to work a fraud on the receivers of the Regal Marble Company, or 
on the court, under whose supervision and orders said receivers had 
control of the property of said company; there was no evidence from 
which the jury could have answered the second issue in  the affirmative; 
in the absence of such evidence the jury was properly instructed by the 
court to answer the second issue 'To." The judgment is affirmed. 
There is  

N o  error. 

IDA JIcDOTV R O D M A S  v .  J. I,. RODXIAX, JR. 

(Filed 30 December, lW9.)  

1. Evidence RI +In this case held: defendant h,ad put his character in 
issue and testimony as to his general reputation was competent. 

In am action by the wife agiiinst her husband for an artling of perma- 
nent alimony under the provisions of C.  S, l G K ,  where the tleft'ndant 
askq the wife's character nitr~ess qnestions to establish hi., oun food 
character, he thereby places his on11 character in evidence, and a question 
asked a witness as to the general reputation of the clefendant as being 
"mran to his wives" is not error when the witneus has testified that he 
knew the general reputation of the husband. 

2. Divorce D e--Instructions as to "indignities to the person" and "in- 
tolerable condition" held not erroneous in this case. 

A statement made in the charge of the judge to the jury in a n  action 
of the wife against her husband for permanent alimony that he could not 



138 I N  T H E  S U P R E M E  COURT. [I98 

specifically explain when the condition of the wife would become intoler- 
able, is not error, when taken in relation to other parts of the charge it 
appears that he has in substance charged the jury th l t  both parties 
might become angry ant1 saF and do things that they should not have said 
or done, but that such intermittent acts mould not necessa 'ily be sufficient 
to constitute a cause of action for divorce, leaving it for the jury to 
determine whether the "indignities" under the evidence nas  sufficient. 
As to the meaning of the word "indignities" used in the statute see Taylor 
v. Taylor,  76 TZ. C., 345; Sa?zder.s I). Sanders, 157 iY. C . ,  229; Page v. Page, 
167 N .  C., 346. 

3. Trial E e--Wlwre instructions requested are substantially given in 
the charge refusal of request is not error. 

The refusal of the trial judge to give special instructions requested will 
not be considered error when the essential yrinci~les of the request are 
given in the general charge. 

CIVIL ACTION, before Clement, J., at  August Term, 12129, of UNION. 
The plaintiff instituted an  action against her husband for permanent 

alimony without divorce under C. S., 1667. 
One issue was submitted to the jury, to wit:  "Did the defendant offer 

such indignities to the person of the plniiltiff as to render her condition 
intolerable and life burdensome?" The jury answered tke issue "Yes." 
Judgment was entered upon the verdict decreeing that the defendant 
pay to the plaintiff the sum of $75 per month on the 15th day of each 
month until further order of the court. I t  was further dxreed that the 
defendant pay the sum of $500 counsel fees. 

From judgment rendered the defendant appealed. 

John C. Sihes and Vann d? Jlllilliken f o r  plaintiff. 
GilTam Craig, R. S. Stcuart  a,nd H.  B. Adawns for de fmdant .  

BROGDEN, J. The  evidence tends to show that  both plaintiff and de- 
fendant are persons of good character and standing in  t:ie community, 
and i t  will serve no useful purpose to recapitulate the evidence. There 
was sufficient evidence, based upon adequate allegation, when liberally 
construed, to warrant the verdict. 

The first and second exceptions are based upon a question asked by 
counsel for plaintiff to a witness offered by the plaintiff. The question 
propounded on redirect examination mas as follows: "Now, Mr. 
McDonald, I ask you if he (defendant) doesn't have the general rcputa- 
tion also of being mean to his wires?" The defendant objected, and 
the objection was overruled. The witness answered, "Yes, sir." 

Standing alone, and nothing else appearing, the ruling of the court 
was erroneous. But  i t  appears that  plaintiff offered this witness who 
testified as to her good character, and t h e r t ~ p o n  the defendant, upon 
cross-examination, undertook to prove his character bj. said witness 
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Therefore, the defendant placed his character in issue before the jury. 
Furthermore, in response to questions by the court the witness testified 
that he  knew the general character and reputation of the defendant. 
Moreover, the defendant was a witness in his own behalf and offered 
evidence of his good character. I t  will be observed that no effort was 
made to offer evidence as to particular acts of misconduct, but that 
the inquiry was limited to the general character of the party for par- 
ticular vices or virtues. 8 .  v. Holly, 155 X. C., 485, 71 s. E., 450; 
S. c. Xance, 195 N .  C., 47,.141 S. E., 465. 

Tho defendant assigned error to the following excerpt from the charge 
of the court:  "Therefore, gentlemen, there is no rule that I can lay 
down to you which you can specifically consider explaining when the 
condition of the wife would become illtolerable and life burdensome." 
The record discloses that the excerpt complained of was taken from a 
portion of the charge in  which the trial judge in substance instructed 
the jury that  both parties might become angry and say and do things 
that ought not to have been said and done, but that such intermittent 
acts would not be sufficient to coristitute a cause of action for  a divorce. 

The defendant contends that the court was in  error in  omitting to 
define the meaning of the term "indignities" contemplated by the 
statute. This question was discussed by this Court in T a y l o r  v. Ta4ylor, 
76 I\-. C., 436, in  which i t  was declared: "The decisions of the Court in 
Coble v. Coble and Erwin v. Erwin have not been colltroverted and 
must be taken to have settled the meaning of the words 'indignities to 
the person,' as used in the statute. Insulting and disgraceful language 
by itself, addressed to the wife by the husband, may not be an 'indig- 
nity to the person' in a legal sense; and so, slight personal violence 
without injury to the body or health, of itself, will not justify a divorce. 
But both combined, and frequently repeated, would indicate such a 
degree of depravity and loss of self-command as much more readily to 
induce a court to believe there was danger of bodily harm, and such 
a just apprehension of personal injury as to render cohabitation unsafe. 
No undeviating rule has been as yet agreed upon by the courts, or 
probably can be, which will apply to all cases in  determining what in- 
dignities are grounds of divorce, because they render the condition of 
the party injured intolerable. The  station in life, the temperament, 
state of health, habits and feelings of different persons are so unlike 
that treatment which would send the broken heart of one to the grave 
mould make no sensible impression upon another." Sanders v. Sanders, 
157 N. C., 229, 72 S. E., 876; Page  v. Page, 167 N. C., 346, 83 
S. E., 625. 

I n  the light of the principle so announced and adhered to, the excep- 
tion to the charge cannot be sustained. The defendant submitted certain 
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prayers  f o r  instruct ion a n d  excepts to  t h e  fa i lu re  of t h c ~  t r i a l  judge t o  
givo tlie instructions as  wri t ten.  However, a close examinat ion of t h e  
charge discloses t h e  fac t  t h a t  every essential pr inciple  oE l a w  requested 
i n  the iiistructions was contained i n  the  general  charge. 

There  a r e  other  exceptiorls i n  t h e  record, but  those discussed herein 
appear  t o  be the  only ones requir ing careful  examination. 

30 error .  

MRS. C. S. \YOLFI<> v. ISDEPESDEKT COACH LINE,  INC. 

(Filed 30 December, I!)'%.) 

1. Highways B a-Violation of law in regard to passinj: other cars on 
highway is negligence pcr se and actionable when proximate cause. 

Section 12 ( a ) ,  ch. 148, Public T a n s  of IO'27, was enacted for the pro- 
tection of the public upon the roads and highwaxs of the State, and its 
violation is negligence per se entitling the person injured to his damages 
when there is a causal connection betneen the negligent act and the 
injury complained of. 

2. Same-Evidence of negligence in passing car on highway held sufficient 
to be submitted to the jury. 

\There there is eviderlcw tending to show that the plaintiff's injury was 
canietl by the driver of the defendant's bus on the highway in failing to 
clear the automobile of the plaintiff after entlearoring to pass it, after 
signal, nhen going in the same direction where the road was amply wide, 
and to the contrary that  the tlrivcr of the plaintiff's car, just as  the bus 
was paqsing, tunled into the hus, causing the injury, th13 issues of negli- 
gence, contributory negligence, and damages is properly submitted to the 
jury under correct instructions from the court. 

3. Highways B g-Where plaintiff is negligent and contributory negligence 
is a proximate cause no recovery may be had. 

Where there is  evidence tending to show that the driver of the plain- 
tiff's car turned into tlie defendant's bus as  the latter, after signalling, 
was passing tlie plaintiff's car, both going in the same direction, and per 
cot~tl-a, an instruction to the jury to the effect that  the plaintiff cannot 
recover if the dcfe~iclnmt has satisfied them by the greater weight of the 
evidence that the plaintiff was guilty of contributory 11e;:ligence and that 
such contributory negligence was the proximate cause or one of the proxi- 
mate causes of the injury in suit, is  not error. 

CIVIL ACTION, before McElroy, J., a t  M a r c h  Term,  1929, of SWAIN. 
T h e  evidence tended to show t h a t  t h e  plaintiff was r iding i n  a F o r d  

c a r  on  I 6  March ,  1925, between Sylva  a n d  Bryson City, a n d  t h a t  her  
car  was s t ruck by  a bus owned a n d  operated by  the  defendant. T h e  
car  and  t h e  bus were traveling i n  the  same direction. Plaintiff 's ca r  
was operated by  her agent, P a u l  Conley. 
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The evidence further tended to show that  the bus gave a signal to pass 
plaintiff's car, and that thereupon the driver of the car turned out of 
the road. 

Tlie driver of plaintiff's car  narrated the collision and in jury  as fol- 
lows : "When the bus hit me his front was tom-ard the right, pulling in 
toward the right. And I m-as off of t h r  right-hand side of the road. 
Absolutely, there n a s  room there a t  this place for the bus to h a ~ e  passed 
me and to have stayed on the left-hand side of the road and prevented 
hitting me. . . . The whole road was about eighteen feet \vide. 
. . . When the bus struck me I was driving the car something like 
fifteen or twenty miles an  hour. . . . I heard the bus blow and I 
pulled out to let the bus pass. . . . There is a ditch right here 
about that  v ide  and eighteen inches deep. Nrs .  Wolfe said, (Look out, 
you will run  into the ditch,' and I turned my x~heels out of the ditch to 
keep from running into it, and the buy s m m g  around this way, and I 
reckon he didn't consider tlie length of the bus, and it swung to the right, 
and his rcar hit the front  of my car. . . . I cut to thc left a little 
bit-toward the bus. The  bus would have hit me if I had gone in the 
ditch." 

The defendaiit offered strong evidence to the effect that  tlie bus did 
not hit the car a t  all, but that the car negligently turned into the bus. 
Therc  as also testimony to tlie effect that  the dr i rer  of the car was 
drinking, and that the car n a s  "wabbling" from one side of the road to 
the other prior to the collision. 

The  jury answered the issues in  favor of the plaintiff, and awarded 
$2,030 damages for personal illjury sustained by plaintiff and for prop- 
erty damages to the car. 

From judgment upon the verdict the defendant appealed. 

Edlcurds  & Leatkerzcood for p l a i n f i f .  
Rollins & S m a t h e r s  for de fendan t .  

BROGDEX, J. Section 1 2  ( a )  of chapter 145, Public Laws of 1927, 
provides as follows: ( 'The driver of any such veliicle overtaking another 
vehicle proceeding in the same direction shall pass a t  least two feet 
to the left thereof, and shall not again drive to the right side of the 
highway until safely clear of such overtaken vehicle." 

The evidence discloses three theories as to the cause of the collision 
and in jury:  

1. Tha t  the bus in passing the car of plaintiff passed within less than 
two feet thereof in  violation of the foregoing statute. 

2. That  the driver of the bus, after passing the car of plaintiff, 
turned to the right side of the highway before the overtaken vehicle was 
safely cleared. 
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3. That  the driver of the overtaken car negligently turned to  the left 
while the bus was in  tlie act of passing, thus running into the bus and 
causing tlie injury witliout negligence or dt'fault upon the part  of the 
driver of said bus. 

It is now f a n d i a r  learning that  a violation of a statute enacted for 
the purpose of protecting the public is  negligence per se, although there 
must be a causal connection between the breach thereof and tlie injury 
complained of. TT'hitaXe~ v. Car Company, 197 K. C., 83. There was 
evidence to support each theory, arid there was strong evidence from dis- 
interested witnesses in support of the third theory; but the jury 
accepted the testimony tending to show nc~gligence of the defendant. 
The  tr ial  judge instructed the jury upon each and erery phase of the 
case. Upon the third theory of the collision, strongly relied upon by 
the defendant, the court charged: "The court further charges you that  
if the defendant has satisfied you by the grczater weight of the evidence 
that  upon approaching tlie plaintiff's car the defendant's driver gave 
~varning of his desire to pass, with his horn, and that  twreupon plain- 
tiff's car pulled to the right of the center of the road, and that  while 
the bus was passing the plaintiff's car, plaintiff's d r i ~ ~ e r  cut her car 
sharply to the left, and into the bus, then, gentlemen of the jury, if the 
defendant has satisfied you, by the greater veight  of these facts, the 
court charges you that  the plaintiff would be guilty of contributory 
negligence, and if the defendant has further satisfied you, by the greater 
weight of the evidence, that  such negligence on the part  of the plaintiff 
was the proximate cause, or one of the proximate cause,l of her injury, 
then, gentlemen of the jury, tlie court caharges SOU that  it is your duty to 
answer the second issue, Yes." 

The disputed issues of fact  were submitted to the jury upon a charge 
correctly interpreting the pertinent principles of law, ar d the judgment 
cannot be disturbed. 

N o  error. 

P R E S T O S  H E S D R I S  r. S O U T H E R S  RAILTT-AT COMPANY ET AL. 

(Filed 30 December, 1929.) 

1. Railroads D b r i o l a t i o n  of ordinance in rrgard to crossing must be 
proximate cause of injury to be actionable. 

Where in violation of a city ordillance niaking it a misdemeanor for a 
rnilrond conlgaiir to obstruct n street of the town with its freiqht train 
for more than three minutes a t  a time, and a person at1 emptiilg to cross 
tlie cars of the freight train was injured by his foot being caught be- 
tween tlie bumpers of the cars when the train started, tlie violation of the 
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ordinance by the railroad company is negligence per se, but not actionable 
since not a proximate cause of the injury, and nothing else appearing in 
an action to recover damages, a motion for judgment as of nonsuit up011 
the evidence is properly allorred. 

2. Negligence D c-Where there is no evidence of causal connection 
between negligence and injury a nonsuit is properly granted. 

Whether the violation of an ordinance or statute is a proximate cause 
of the injury in suit is ordinarily a question for the jury, but where there 
is no evideilce of causal co~~nection between the negligence and the injury 
it is a question for the court, and in  such cases the granti~lg of defend- 
ant's nloticln for judgment as of nonsuit is proper. 

3. Same-\Vhero evidence discloses contributory negligence barring r e  
covery judgment as of nonsuit is proper. 

Where i n  an action for damages against a railroad company for a negli- 
gent ~ersonal  injury the plaintiff's evidence discloses contributory negli- 
gence barring his recovery, the plaintiff has proved hi~nself out of court, 
and defendant's motion as of nonsuit is properly allowed. 

APPEAL by plaintiff from Grady, J., at  August Special Term, 1929, 
of HAYWOOD. Affirmed. 

This  is  an  action for actionable negligence, brought by plaintiff 
against defendants. The  action mas brought for the alleged wrongful 
in jury  to the plaintiff, Preston Hendrix, a boy nearly nineteen years 
old, who undertook to climb between two box cars of a train of the 
defendant, on a crossing in  Canton, N. C. While the plaintiff was 
undertaking to climb between the two cars, the train started and the 
plaintiff got his right foot caught between the draw-head and one of the 
bumpers of the car and his foot was crushed so that  i t  had to be ampu- 
tated above the ankle. 

Main Street is  a principal street and thoroughfare in  the town of 
Canton, N. C. The street runs north and south and the main line and 
seven switch tracks of the defendant company r u n  east and west, cross- 
ing said street. 

Section 476 of the Code of the town of Canton i s  as follows: "That 
any corporation, conductor, fireman, engineer or other employee of any 
steam railroad company having tracks running across the public streets 
of this town, who shall obstruct the same, or  prevent the free passage 
of vehicles and pedestrians longer than three minutes a t  one time, shall 
be subject to a penalty of $50 for each and every offense." The  de- 
fendant was violating this ordinance. 

The  plaintiff and defendants introduced evidence. The  defendant 
made a motion a t  the close of plaintiff's evidence and a t  the close of all 
the evidence, for judgment as  i n  case of nonsuit. C. S., 567. The court 
below granted the motion. Plaintiff excepted, assigned error and ap- 
pealed to the Supreme Court. 
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8. JI. Robinson a,nd Alley d Alley for plainfiff 
Thomas S.  Rollins for defendahfs. 

CLARICSOS, J. The only question presented on this appeal is  the 
correctness of the ruling of the court below in  sustaining the defend- 
ants' motion for judgment as in case of nonsuit at the close of all the 
evidence. Taking the evidence of plaintiff and defendailts i n  the light 
most favorable to  plaintiff, we see no error in the court below sustain- 
ing the motion. I t  i s  nell  settled in this jurisdiction t h l t  the violation 
of a tow11 or city ordinance, or State statute, is neglige~ice p ~ r  se, but 
tllc violation must bc the prosimate cause of the i n j u ~ y .  Ordinarily 
this is a question for the jury if there is any evidence, but, if there is no 
e~ idence  that  the ~ i o l a t i o n  of the ordinance or statute is the proximate 
cause of the injury, this is for the court to deternlinc. 

"What is negligence is  a question of law, and when the facts are 
admitted or established is for  the court." Burdick on Torts, 2d ed., 
429;  IIinnaj~t c. Polcer Co., 187 X. C., at  p. 293; II'Aowpson v. R. R., 
105 K. C., 663. 

I n  Elder v. R. R., 1 9 1  K. C., a t  p. 619, citing numerms authorities, 
i t  is held: "Originally, under C. S., 567, in cases calling for its applica- 
tion, there was some question as to whether a plea of contributory negli- 
ligeuce ( the burden of such issue being on the defendant) could be taken 
advantage of on a motion to  nonsuit, but it is now well slttlecl that  such 
may be done when the contributory i~cgligence of the plaintiff is estab- 
lished by his or her o w l  eridencc, as he or she thus p r x e s  himself or 
herself out of court." 

There is no evidence to submit an  issue of last clear chance. Buclcncr 
v. R. R., 194 IT. C., 104; Redmon I - .  R. R., 19.5 N .  C., 762. 

The defendant company, according to the contention of plaintiff, was 
guilty of a misdemeanor under the town ordinance for ok~structing Main 
Street in the town of Canton for orer three minutes. The  plaintiff i n  
attempting to cross between tho two cars while standing took chances, 
and must bear the burden of his folly. I t  is a pathetic mishap, which 
often overtakes youth, and entails suffcring sometimes fcr  a lifetime, as 
in this case. T h e  humanities arc  appealing, but n7e cannot take unjustly 
frorn one and give i t  to  another. F o r  the reasons given, ille judgment is  

Affirmed. 
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S. X'. MILLS v. MARION h1ASUFACT'C'RISG COMPANY. 

(Filed 30 December, 1929.) 

Master and Servant C c;  C f-Questions of master's negligence and serv- 
ant's assumption of risks held for the jury. 

JVhere the evidence tends to show that the master, through his lice- 
principal, ordered his experienced serrant to clean hangers by standing 
on top of a step-ladder in  close proximity to running machinery, it  is 
snfficieiit to be submitted to the jury on the question of tlie master's ueg-11- 
gence in an action for an injury resulting therefrom, a~ id  the question of 
the assumption of the risks by tlie senant  is for the determination of 
the jury upon conbideration of whether the danger was so open, obvious 
and imminent that a man of ordinary prudence would not hare continued 
in the employment and incurred them. 

CIVIL ACTION, before Schenck, J., at  September Term, 1929, of 
HAYWOOD. 

The plaintiff offered evidence tending to show that  011 11 October, 
1928, he  was employed by the defendant and charged mith the duty of 
oiling and banding the machinery in  the mill of the defendant, and 
that  i t  was also the duty of plaintiff to clean the hangers. There was 
also evidence tending to  show that there were three methods for clean- 
ing the hangers. One was to use a pole with a brush attached to the 
end thereof by means of which the workman could stand on the floor 
and wipe off the hanger. Another method was to  use a blow pipe tied 
to thc end of a pole, which enabled the workman to  stand on the floor 
i n  performing his duty. The  third method was to use a stepladder. 

Plaintiff was required to use a step-ladder, and testified n i t h  respect 
to his ic jury  as follows: "On 11 October, 1928, I was cleaning my 
hangers. . . . I had them all cleaned but one; was cleaning the 
last one and was u p  on a step-ladder, eleven feet h igh;  I was on top of 
it. I wiped off betlieen par t  of one of the hangers with a brush, some- 
thing like a broom handle, and there were some belts running a t  my 
back, and one sawed me across the back, and that  shoved me,forward, 
and when i t  did that  the end of the brush stick hit  the pulleys, and the 
other end hit  me in the right side, and knocked me off. When the belt 
sawed my  back, and the brush stick hit me, i t  knocked me off the ladder, 
and broke a couple of ribs, and I didn't know about i t  until Ralph 
Styles picked me up. Where I cleaned, the belts were not over 14 or 
15 inches apa r t ;  but the one a t  my back wasn't over 15  inches from the 
hanger where I was cleaning. . . . There was no other position 
that I could get i n  to climb the ladder and clean the hangers than the 
one I was in when the belt hit me across the back. I t  was the only way 
I could get up  there to clean them a t  all. P r io r  to  this time we would 
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slip and clean them with a pole, and they would catch us and stop us. 
They gave us orders all the time to climb the ladder. I have started 
several times to clean them with a pole, and they would stop us. That 
method mould permit me to stand on the floor and clean them. . . . 
The Marion Manufacturing Company's method was to clean while it 
was running. All the machinery was running at the time I was 
injured. . . . The alley I was in was awful close." 

The defendant offered no evidence. 
The usual issues of negligence, contributory negligence, assumption 

of risk and damages were submitted to the jury and answered in favor 
of plaintiff. The issue of damage was answered in the sum of $1,500. 

From judgment upon the verdict the defendant appealed. 

1V. R. Francis and Alley & Alley for plaintiff. 
A. Hall Johnston and J .  C. Cheesbrough for defendanf. 

BROQDEN, J. 1. IS it evidence of negligence to require a workman to 
clean machinery while in motion? 

2. I f  so, does the act of the workman in so cleaning the machinery 
constitute contributory negligence or assumption of risk as a matter of 
law ? 

These propositions were considered by this Court in Marrks v. Cotton 
Nills, 138 N .  C., 401, 50 S. E., 769. The rule was thus declared: "To 
prevent misconception, we desire to say that our decision in this case, 
based upon the admitted facts, is simply that the alleyation of negli- 
gence in ordering the machine to be cleaned while in motion should be 
submitted to the jury; that if they find the issue for the plaintiff, the 
question of assumption of risk or contributory negligmce, alleged to 
arise out of his remaining in the service, should also be rmbmitted to the 
jury." Noble v. Lumber Co., 151 N .  C., 76, 65 S. E., 622; Breeden v. 
Mfg. Co., 163 N.  C., 469, 79 S. E., 960; Lynch v. R. R., 164 N. C., 249, 
80 S. E., 173; Enslay v. Lumber Co., 165 N .  C., 687, 81 S. E., 1010; 
Maulden v. Chair Co., 196 N .  C., 122, 144 S. E., 557. 

The evidence discloses that the plaintiff mas required to place a ladder 
between running belts in order to clean the hanger. These belts, accord- 
ing to the evidence, were not more than 14 or 15 inches apart, and while 
he was not actually engaged in cleaning a running part of the machine, 
it must be apparent that the small space between the belts rendered the 
place of work dangerous and hazardous. Plaintiff was an experienced 
employee, and of course appreciated the danger, but the question as to 
whether the danger was so open, obvious, and imminent that no man of 
ordinary prudence would continue in the employmeni, must be sub- 
mitted to the decision of a jury. Maulden, v. Chair Co , supra. 

No error. 
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MART NESBITT v. J. T. DOKOHO, ADMIXISTRATOR, AND J. E. KESBITT V. 

J. T. DONOHO, ADMIXISTRATOR. 

(Filed 30 December, 1929.) 

Executors and Administrators D a-In this case held plaintas could F+ 
cover upon quantum meruit for services rendered deceased. 

The value of services gratuitously rendered to a deceased person pre- 
cediiig his death are not recoverable against his estate, and while in cer- 
tain family relationships these services are presumed to be gratuitous, 
this may be overcome by proof of an agreement to pay, or of facts and 
circumstances permitting the inference that payment was intended upon 
the one hand aud expected on the other, in which case recovery may be 
had upon a quantum meruit. 

APPEAL by defendant from Finley, J., a t  Ju ly  Term, 1929, of BUN- 
COMBE. 

Civil actions, brought separately, but, by consent, consolidated and 
tried together, to recover for services rendered by plaintiffs to defend- 
ant's intestate during the last several years of his life. 

The evidence tends to show that from 20 August, 1924, when W. J. 
Nesbitt, father of the male plaintiff, suffered a stroke of paralysis, until 
his death, 31 July, 1927, the plaintiffs, at  the request of defendant's 
intestate, moved into the home of the said W. J. Nesbitt and ministered 
to his necessary wants, looked after him in his affliction, cared for him 
and his wife in  their old age, and discharged many onerous duties of a 
menial nature, under such circumstances and in such manner as reason- 
ably called for compensation, which the jury found was intended to be 
given and expected to be received. 

r p o n  denial of liability, and issues joined, there was a verdict and 
judgment for plaintiffs, from which the defendant appeals, assigning 
errors. 

Zeb. F. Curti3 alnd Harkins d2 Vanwinkle for plaintiffs. 
Alfred S .  Banard for defendant. 

STACY, C. J. Services rendered gratuitously to one in his lifetime 
may not successfully be used as the basis of an  action against his estate, 
and, in  certain family relationships, the law presumes that such services 
were intended to be gratuitous. Henderson v. McLain,  146 K. C., 329, 
59 S. E., 873; Staley v. Lowe, 197 N. C., 243. But  this is a p resump 
tion which may be overcome or rebutted by proof of a n  agreement to 
pay, or of facts and circumstances permitting the inference that payment 
was intended on the one hand and expected on the other. Dunn  v. 
Currie, 141 N .  C., 123, 53 S. E., 533; Brown v. Williams, 196 N. C., 
247, 145 S. E., 233. 
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The present case, \\e think, falls within the clasf, supporting a 
guanfum merui t  recovery. TT'inX.ler v. h7[llian, 141 IT. C., 575, 54 
S. E., 540. The ruling of the court in this respect is approved. 

W l ~ i l e  not material, the case elicited a bit of mountl in ver~iacular, 
perhaps worthy of preserratio~i. I t  was in evidence that  the plaiiitiffs' 
little daughter, eight or  nine years of agr, was often seen "doing rnany 
chores around the house, toting in  stovemood and fetch ng water from 
a spring about 200 yards away," which, i n  answer to the question as to 
nllether it n7as uphill or downhill from the house to the spring, the 
w i t n ~ s s  d r s~ r ibed  it as being "downhill a-going and uphill a-coming." 

We have discovered no action or ruling of the tr ial  court which, we 
apprehend, should be held for reversible error. Hence, the verdict and 
judgment will be upheld. 

K O  error. 

J. H. STOCRTOX v. H. R. LESOIR, TRUSTEE. 

(Filed 30 Ihxmher ,  1929.) 

Evidence J a-Parol evidence as to agreement for payment of notes out 
of particular funds held admissible in payee's action r hereon. 

Where the ownrr of lands r rce i~es  purchav-money note, for the balanrt, 
of tlic purchase price of lmids, and gi\cs his notes to the vlling agent for 
h i h  columi~sio~~s for making the snle, ill the agent'q actioi~ upoil the notes 
so giwn hi111 it may be shonn b j  parol that the commis~,ions were to be 
puid only upon the amount of actual cash the owner received f rom the 
l:lntis, esl?ecially n-hen the notes themselves hear evidence of such agree- 
ment. 

C'OXXOR, J . ,  dissents. 

I l ~ ~ ~ ~ r ,  by deftiidnnt froin IIarwood, Special Jud!qe, at  October 
Special Term, 1929, of MACON. 

Civil action to recover commissioils on the sale of real estate evidenced 
by two notes. 

011 15 September, 1925, plaintiff, a realfor, negotiated a sale of land 
held by the defendant, as trustee for himself and others, to W. D. Alma- 
zor and Sophie Albert for $38,000. F o r  his commissions the plaintiff 
was to bo paid 10 per cent of the purchase price of the l a n d ,  as and 
when collected from the purcliasers, arid he has received h is  commissions 
on thc cash payment made a t  the time of sale, as  well a s  on all payments 
subsequently made by Almazov and Albert. 

Purchase-money notes, secured by deed of trust on the property, were 
executed by the purchasers to the defendant, trustee, and corresponding 
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commission-notes, representing 10 per cent of the purchase-money notes, 
were executed by defendant to plaintiff. Each of the notes given to 
plaintiff for his commissions contains the following stipulation: "To be 
paid out of funds from corresponding note of W. D. Almazov aud Sophie 
Albert, when collected"; and i t  was the understanding and agreement 
that the plaintiff's commission-note, representing 10 per cent of the 
corresponding purchase-money note, was to be paid only out of funds 
collected from Almazov and Albert, so the defendant alleged and offered 
to prove. 

Upon default i n  the payment of the purchase-money notes, the deed 
of trust was foreclosed and the defendant, i n  his original capacity as 
trustee, became the highest bidder for the land a t  $11,000, which is less 
than half the amount remaining unpaid on the purchase-money notes. 

The tr ial  court held that  the plaintiff was entitled to collect on his 
commission-notes 10 per cent of the amount bid at  the sale, or $1,100, 
and instructed the jury to this effect. From the judgment rendered on 
the verdict, thus directed, the defendant appeals, assigning errors. 

R. D. Sisk, Edwards & Leatherwood and George B. Patton, for plain- 
tiff. 

T .  J .  Johnston a& Moody & Moody for defendant. 

STACY, C. J., after stating the case: I t  appears that the plaintiff and 
the defendant, who are presumed to know best what was intended by 
their agreement, have heretofore interpreted the notes in suit to mean 
that they should be paid only out of funds collected from Almazov and 
Albert. I f  this be a reasonable or permissible interpretation of the 
record, and we think i t  is, i t  follows that  there was error in  the court's 
peremptory instruction to the jury. 

The defendant, i t  seems, mas willing to pay the plaintiff a substantial 
sum for his services, provided the sale was completed and the full pur- 
chase price received in cash; while the plaintiff, on the other hand, ap- 
parently assented to the special arrangement that  his commissions, 
though evidenced by notes, should be paid only as and when the pur- 
chase money was collected from Almazov and Albert. Accordingly, the 
plaintiff has been paid 10 per cent of what money the defendant has 
received out of the transaction, and no more. Joice c.  Boltanan, 49 
N. C., 364. This, the defendant says, accords with the understanding 
between the parties. 

Notwithstanding the due dates, fbed in the notes sued upon, it is 
permissible to show by par01 that  a different mode of payment and dis- 
charge was contemplated by the parties, especially when the uotes them- 
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selves bear evidence of such agreement. Bank v. Winsiow, 193  N. C., 
470, 137 S. E., 320;  Typewriter Co. v. Hardware Co., 143  N. C., 97, 
55 S. E., 417. 

F o r  t h e  error, as  indicated, a new trial must  be awarded, and  i t  is so 
ordered. 

K e w  tr ia l .  

COXKOR, J., dissents. 

LILA WEST, ADUIXISTRATRIX OF HARLEY WEST, DECEASED, v. FOSTANA 
MIXING COIIPORATION. 

(Filed 30 December, 1929.) 

1. Appeal and Error E &Where the charge of the lower court is not 
set out in tho record it is assumed correct. 

The charge of the judge to the jury is assumed to be correct on appeal 
when i t  is not set out in the record. 

2. Master and Servant C +Employer must use reasonable care to pro- 
vide reasonably safe place to work. 

While ml employer is not held to the liability of an insurer of the safety 
of his employees. lie is required in tlie exercise of ordinary care to furnish 
them a reasonably safe place to do the work required of them, by the 
rnenns ancl methods tliat a re  approved ancl in general use a t  places or like 
kind and character. 

3. Same--Evidence of negligent failure to provide reasonably safe place 
to work held sufficient to overrule nonsuit. 

Where in an action to recover for the negligent killing of the plaintiff's 
intestnte there is evidence tending to show that the intestate mas killed 
by k i n g  caught by a piece of timber a t  the fourth levtbl of defendant's 
mine while the intestate was riding in a car from one lewl to another in 
the performance of his duties, that  the timber a t  the fourth level was lower 
than the timbers a t  the other levels, there being only about three inches 
clearance betwwn the car and the timber, that there was no means of 
signalling tlie engineer o ~ e r a t i n g  the hoisting machinery a t  the surface 
of the  nine to stop the car, tliat the track was uneven and came up in a 
liunip where tlie injury occurred, that defendant's a l ter  err0 knew that  the 
timber was dangerous; that there was no light a t  the fourth level, and 
tliat other mines of like character used enclosed cars:  Held, sufficient 
to be submitted to the jury on the question of whether the defendant 
exercised reasonable care to provide a reasonably safe place to work. 

4. Master and Servant C f-Servant is not prima facie chargeable with 
assumption of extraordinary risks. 

A servant is not prima facie chargeable with the assumption of an 
extraordinary risk, or a risk which may be obviated by the employer in 
the esercise of reasonable care. 
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5. Same--Assumption of risks is ordinarily question for jury. 
I11 order to establish the defense of assumption of risk it is not sutficieilt 

to show that the employee worked on knowing the danger, but the ques- 
tion must be determined whether the danger was so obvious that a mail 
of ordiiiary prudence would have quit the employment rather than have 
incurred it, and is ordinarily a question for the jury. 

- ~ P P E A L  from I larwood ,  S p e c k 1  J u d g e ,  and a jury, a t  July--1ugust 
Term, 1929, of SWAIX. NO error. 

This is  a n  action for actionable negligence, brought by plaintiff, Lila 
West, administratrix of Harley West, deceased, against defendant, Fon- 
tana Mining Corporation, for killing her husband, Harley West. 

The  defendant was engaged in  mining copper ore in  Swain County. 
Plaintiff's intestate was an employee of defendant. The  allegations of 
the complaint as to negligence was to the effect that  defendant did not 
use due and ordinary care to provide for plaintiff's intestate a reason- 
ably safe place in  which to  do his work. The  defendant denied the 
allegation of negligence and pleaded assun~ption of risk and contributory 
negligence. 

Plaintiff's intestate was killed on 18 June,  1928, i n  the discharge of 
his  duty. Defendant i n  its underground mining operations had several 
tunnels, one of which extended from the surface about 700 feet under- 
ground a t  an  angle of about 45 degrees, or about one-half slope, being 
known as an  incline or shaft-the tunnel mas about 8 feet square. Along 
this tunnel was operated a narrow-gauge railroad for the purpose of 
bringing u p  ore and transporting employees into and out of the mine. 
d hoistiiig engine on the surface run  by steam was the motive power, 
and the car or skip was let down into the mine and brought up by means 
of a wire cable or rope, which mound around a drum. There were 
about eight levels about 100 feet apart  that intersected with the main 
shaft. 

W. R. Barker testified in  pa r t :  "They had about fifty men employed, 
I guess. The  deceased was killed a t  the fourth lerel. I mas on the level 
below. The last time I saw West immediately prior to his death, he was 
going u p  on the skip. Leonard McCoy, the conductor, was with h im;  
i t  was about ten o'clock that  night. T h e r e  w a s  n o  Tighf a t  t h e  l e v e l  
escept the lights they had on. their heads. West and the fellow on the 
skip had lights on their heads. They were miners' lamps. There were 
no lights on the fourth leael provided by the Fontana Mining Corpora- 
tion. The  l e ~ d s  were about 100 feet apart. There was a piece of timber 
across the fourth level that  the skip went u p  through under it.  The 
dimensions of this skip was two or three feet deep. T h e  s k i p  passed 
u n d e r  the, piece of timber across the four th  l m e l  just g iv inq  good clear- 
ance, something like three  inches  o n  one side, and  m y b e  a l i t t le  more  o n  
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the o f h w .  It was kind of bent opn on? side. The  timber was higher 
a t  other places in  the levels, a t  the fifth, sixth and third levels mas 
higher. T h a ~ t  turn the only  piece of f imber  there at that  t ime  that was 
dolcn r ight  near to the  sliip. The  conductor on the sLip told the de- 
ceased i t  was time to take the dull steel out, and told him to get in the 
skip and go down and bring the steel u p  and take i t  out. I hare  ridden 
on the skip. There  i s  no signal device or cznything on flze s k i p  where 
the l~oi,cfing enginc: at the  top of the  ground was operatgd could be sig- 
nalled between the different levels to  s top the sk ip  OT not ,  as far  as I 
know. I saw West hanging in between the skip and the timber and his 
head back behind the skip, and they backtd the skip off of him and 
took him and put him in  the skip. I don't remember that  I heard him 
say anything. There were West and the skip conductor and the fore- 
man on the skip. The  foreman was Craig, Leonard \IcCoy was the 
conductor. I scczv t h e  piece of f imber  catch him-he was beftceen i t  
and fhc  s k i p  zrhen I Saul h i m .  IIe only lived a half or three-quarters 
of an  hour after that. They took him to the shop and i e  died. I f  the 
timber had not been there the men could stand up in the skip-good 
room to stand up. There  u3as no  liglzt i n  the  shaf t  except t h e  lit t le lights 
that  flzc employees had on fheir  foreheads. There mas no other way 
provided for  employees to go in  and out of the mine except in the skip." 

TV. C. Sheppard testified in  p a r t :  "In puf t ing  th i s  piece of t imber 
across the  fourth level a t  the  t i m e  it u>aa put there I asked X r .  JIughes f o  
put tho t imber U P  11igher. I fold Aim i f  u ~ ~ u l d  be dangerous down there, 
atnd he  said if it  killed a m a n  he  would hire anofher  one. The  incline 
track had waves or rolls up  and do~vn- thy don't go on a certain degree 
a t  all, and where it comes under  ilze t imber at the  f o u r f h  level it comes 
out o n  a pat space, comes u p  a h u m p ,  and out o n  a fla ' space. . . . 
(Cross-examination.) The  place that we had there the skip cleared it 
from three to four inches, something like that. Q. And a man that  got 
i n  the skip and stayed down in  the skip was in  absolutely no danger a t  
all, was h e ?  A. KO, if he kept his head under the skip. Q. And in order 
to get hit he had to get up  there in  that  place, didn't h e ?  A. Yes. Q. I f  
he was down in  the skip and knew all about it-if lie hadn't raised his 
head and got up, there was no danger of getting hit a t  :dl? 11. No, not 
by the timber. Q. N o r  anything else unless it fell from the top-that is 
right, isn't i t ?  A. Yes, I would be afraid to say hov. many times I 
have ridden that  shaft-several hundred times, anywa;i. Q. -Ind you 
never got hi t  by this t imber? A. No, for I stayed in thr. clear. Q. And 
this man knew that  this timber was there? A. He ought to. I have 
never ridden down thers with him. I couldn't say how long he had been 
carrying steel." 
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H. S. Brownfield, a t  one time mining inspector in  the State of Ohio, 
testified in  par t :  ('I worked in  two mines in  Flushing, Ohio, that had 
an incline; the mines were about two hundred feet deep, and i n  carrying 
men  i n  and out they  used m a n  cages. Cage just like a big box-it is  
enclosed. They have a fence that  they put up  when they hoist the men 
up and down. (Cross-examination.) Don't work anywhere now. I 
live in Asheville; been there since 1925. I have been to Fontana; I 
didn't go down in  the mine. Over your objection I stated that in a coal 
mine they used a cage. I t  is a cage that covers a m a n  entirely; you 
can't. stick your head oat; that  was a coal mine about two hundred feet 
deep." 

D. W. Byrd, who worked i n  mines about sixteen years, testified in 
par t :  "At the Bur r  mine and London mine they have shafts on an  
incline road to convey the men in  and out of them. The Bur r  mine had 
twelve levels, and the London mine nine, I believe. There was a n  
incline u p  this shaft past each of the levels; there were timbers in the 
shaft. T h e  men  that  w o ~ k e d  in the Burr  and London mines in Ten -  
nessee, were conveyed i n  amd out of the mines with the m a n  cage. A 
m a n  cage .is a steel caga that  w fastened by  bars. I t  is closed when the 
m e n  are going in and out of the mine  to1 keep any  part of t hem  getting 
out or getting caught, and in  these mines the men who convey the powder 
and steel use the cage that  is used for the men." 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. Was the plaintiff's intestate injured and killed by the negligence 
of the defendant, as alleged in the complaint? Answer: Yes. 

2. Did plaintiff's intestate by his own negligence contribute to his 
injury and death, as alleged in  the answer? Answer: No. 

3. What damage, if any, is plaintiff entitled to recover? Answer: 
$5,000." 

The defendant introduced no evidence. A t  the close of plaintiff's 
evidence the defendant moved for judgment ay i n  case of nonsuit. C. S., 
567. The motion was overruled, defendant excepted, assigned error and 
appealed to the Supreme Court. 

B .  C.  Jones and Edwards & Leatherwood for p la in t i f .  
A. Hall  Johnston, for defendant. 

CLARKSON, J. The charge of the court below is not set forth in  the 
record; the presumption is that the court below charged fully under the 
facts the law applicable to negligence, contributory negligence and 
damage. Crisp v. Thread Mills, 189 N.  C., 89. 
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I n  Street v. Coal Co., 196 N. C., at p. 181-2, the law is thus stated: 
"It is the duty of the employer, i n  the exercise of ordinary care, to 
furnish an  employee with a reasonably safe place to work. This is 
especially so where the place is more or less dangerous. The employer 
is not an  insurer of the employee's safety. Before directing an  em- 
ployee to work in a place of mow or less danger, i t  is the duty of the 
employer to use due care to see that the place i s  reasonably safe fo r  the 
employee to perform his work. T o  do this, i t  is the duty of the em- 
ployer to use such means and methods that are approved and i n  general 
use at  a place of like kind and character." Deligny v. Furniture Co., 
170 X. C., 189; Jefferson v. Raleigh, 194 K. C., 479; JIauldin v. Chair 
Po., 196 K. C., 122; Ellis v. Herald Co., 196 N .  C., 262; Sho-rter v. 
Cofton Illills, ante, 27. 

I n  the present case the plaintiff's intestate, who carried steel to the 
workmen and took the dull steel up, in the underground operation of 
defendant's copper mine, was required to ride in  a car or skip when it 
went up  and down i n  the narrow gauge railroad in  the mine, i n  the per- 
formance of his duty. The underground narrow-gauge railroad ex- 
tended from the surface about 700 feet down into the earth, the incline 
being about 45 degrees. I n  the mine there were about eight levels, 
about 100 feet apart, that intersected with the main shaft. Plaintiff's 
intestate was killed at  the fourth level, ii witness for plaintiff testified 
"I saw the piece of timber catch h im;  he was between i t  and the (car 
or)  skip when I saw him." The evidence of plaintiff was to the effect: 
(1)  That  the ear or skip passed under the piece of tiinber across the 
fourth level just giving clearance, something like three inches. ( 2 )  
That the piece of timber that  caught plaintiff's intestale at  the fourth 
level was the only piece of timber that  "was down right near to the 
(car or) skip." ( 3 )  There mas no signal device on t h ~  car or skip to 
the engineer running the hoisting engine on the s u r f a x  by which he 
could be signalled to stop or  start the car or skip being operated under- 
ground at  the different levels. (4 )  The incline track had wares or rolls 
up  and down and a t  the fourth level where plaintiffs intestate was 
killed "it comes out on a flat space, comes up a hump and out on a flat 
space." (5 )  The alter ego of defendant when constructing the fourth 
level mas askcd to put the timber higher and was told it would be dan- 
gerous, and he said "If i t  killed a man he would hire another one." 
( 6 )  There was no light at  the fourth level. (7 )  A former mining in- 
spector and miner of years of experience in other rninw, testified that  
the method used in  other mines of like kind and charac;er "in carrying 
men in  and out they used man cages, cage just like a big box; i t  is 
enclosed . . . is a cage that covers a man entirely; you can't stick 
your head out." 
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On the question of negligence of defendant, there was ample evidence 
to be submitted to the jury as to whether the defendant, in the exercise 
of due or ordinary care, provided plaintiff's intestate a reasonably safe 
place in which to do his work. 

As to whether plaintiff's intestate was guilty of contributory negli- 
gence or assumed the risk, Labatt, Master and Servant, 3d Qol., 2d ed., 
part sec. 1178, p. 3143, speaking to the subject, says: "A principle 
which has been formulated and applied so frequently as to have become 
axiomatic is that a servant is prima facie not chargeable with an as- 
sumption of extraordinary risks-risks, that is to say, which may be 
obviated by the exercise of reasonable care on the master's part." Hough 
u. Texas & P. R. Co., 100 U. S., 213, 25 L. Ed., 612, 615; Lloyd v. 
Hanes, 126 N.  C., 359; Wilson v. h m b e r  Co., 185 N .  C., 571. The 
principle laid down by Mr. Labatt as axiomatic, has long been the law 
in this jurisdiction. 

I n  Hicks v. M f g .  Co., 138 N. C., 319, Justice IIoke, writing for the 
Court, lucidly and humanely goes into the entire subject. According 
to Shepard's N. C. Citations, June, 1929, that case has been cited forty- 
ono times. 

I n  I1ine.s v. R. B., I85 N. C., at p. 75, it is said: "Assumption of risk 
is also a matter of defense analogous to contributory negligence to be 
passed upon by the jury who are to say whether the employee volun- 
tarily assumed the risk; it is not enough to show merely that he worked 
on, knowing the danger. Lloyd v. Hanes, 126 N .  C., 359; the numerous 
cases cited thereto in the Anno. Ed. ; C. S., 3468." 

I n  Ha~nilton v. Lumber Co., 156 N. C., at p. 523-4, speaking to the 
subject: "It is further held, in this jurisdiction, that the doctrine of 
assumption of risk, in  its technical acceptation, is no longer applicable 
(.Vowis v. Cotton illills, 154 X. C., 476; Tanner v. Lumber Co., 140 
N. C., 475)) but the effect of working on in the presence of conditions 
which are known and observed must be considered and determined on 
the question whether the attendant dangers were so obvious that a man 
of ordinary prudence and acting with such prudence should quit the 
employment rather than incur them.' Bissell v. Lumber Co., 152 N .  C., 
123." Ogle v. R. R., 195 N. C., at  p. 797. 

I n  the judgment of the court below we find 
No error. 
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J. HTMAS MEWBORN v. THE EMPLOYERS' LIABILITI  ASSURANCE 
COr\PORATIOT\'. IATD., A S D  L. J .  hIET\'BORN, ADMINISTRATOR O F  N. 
PALMER MEWBORN, JR. 

(Filed 30 December, 1929.) 

1. Insurance J d-Condition t h a t  notice of accident b e  given immediately 
t o  t h e  insurer  is construed to mean  with reasonable promptness. 

The condition in a policy of accident insurance that  notice of an acci- 
dent covered by the policy be given the insurer immedi,itely in writing 
will be construed to mean with reasonable promptness, or to impose upon 
the insured the duty to exercise reasonable diligence in giving the re- 
q u i r ~ d  notice, measured by his ability and opportunity to act in the 
premises, and a forfeiture of the policy for failure to comply strictly 
with sucli provision mill not be declared where the notice given complies 
substantially with the spirit and meaning of the contract. 

2. Same - Whether  insured gave notice of accident with reasonable 
promptnrss held question for  t h e  jury. 

Where notice of an accident covered by the policy of insurance is given 
the insurer two months and a half after the accident and a month and four 
days after the extent of the injury is known, and there is evidence tend- 
ing to show that the mind of the insured was so affected by the accident 
that  he was incapable of giving notice, and that  the notice was given in 
time for the insurer to protect itself so that neither t i e  risk nor the 
rights of the insurer were jeopardized by the delay: H t l d ,  the question 
of wliether the notice gireu was a sufficient compliance with the condi- 
tion of the policy requiring i~nmediate written notice of In accident was 
for the determination of the jury under the facts and circumstances of 
the case. 

BROGDEN, J., dissents. 

APPEAL by  defendant, Assurance Corporation, f r o m  h'unn, J., a t  
J u n o  Term,  1929, of LEKOIR. 

Civil action t o  recover on  a personal-injury a n d  property-damage 
contract of insurance. 

B y  t h e  terms of t h e  policy i n  suit,  the  defendant  agreeti to  indemnify 
t h e  plaintiff, owner of t h e  1923  model F o r d  roadster (,overed by  t h e  
contract of insurance, against ( 1 )  loss f r o m  legal liabiliiy f o r  damages 
on  account of bodily injuries, including death resulting therefrom, acci- 
dentally sustained by a n y  person, t o  the extent of $5,000 for one person, 
a n d  $10,000 f o r  more t h a n  one, a n d  ( 2 )  loss f r o m  leg11 liability f o r  
damages on  account of the accidental i n j u r y  t o  o r  destruction of prop-  
e r ty  covered by the  policy, including the  resultant loss of use of such 
property, subject, among other  things, t o  t h e  following s t ipulat ion:  

"Notice.-Condition C. U ~ o n  the occurrence of a n  accident covered 
by  this  policy, the  assured shal l  give immediate  wri t ten notice thereof to 
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the corporation or its duly authorized agent. The assured shall give 
like notice with full particulars of any claim made on account of any 
such accident. I f  any suit or other proceeding mentioned in  Agree- 
ment I11 is instituted against the assured on account of any such acci- 
dent, the assured shall immediately forward to the corporation or its 
duly authorized agent every notice, summons, or other process serred 
upon the assured." 

The policy of insurance was in force on 28 June,  1925, when plain- 
tiff's car, operated by his adopted son and in which his nephew, N. 
Palmer Mewborn, J r . ,  was riding, collided with another car on the 
Kinston-Snow Hill  highway, resulting in serious bodily injury to plain- 
tiff's said nephew, from which he died 8 August, 1925. 

Written notice of the accident was given to the defendant on 12 Sep- 
tember following. Defendant denied liability because of plaintiff's delay 
in  giving notice. 

Thereafter, at  the Kovember Term, 1927, Lenoir Superior Court, the 
administratrix of N. Palmer Mewborn, Jr.,  deceased, in an  action for  
wrongful death, recovered a judgment against the plaintiff in the sum 
of $10,000. The defendant had due notice of this suit, which was insti- 
tuted 26 June, 1926, but declined to defend it, or to take any part i n  its 
defense, preferring to rely upon its alleged nonliability under the 
policy because of plaintiff's failure to give immediate notice of the 
injury. 

I n  excuse of the delay, plaintiff offered the testimony of his physician, 
partner, and others, tending to show that  he was so shocked and over- 
come by the act of his son-in-law, which caused his nephew to linger in 
a desperate condition from 28 June till his death on 8 August, as to 
affect his mental processes and rendered him incapable of "originating 
an  idea or discovering an  old one," and unfit to attend to business mat- 
ters up  to the time notice was given to the defendant by plaintiff's wife 
on 12 September, 1925. H e  was "much depressed and mentally affected, 
very much so. There was a very decided change in  the man all during 
that time and for a good while afterwards." 

Dr. J. M. Parrott  testified in substance as follows: X r .  Mewborn is 
a man of unusually fine sensibility and high sense of honor. H e  mas 
profoundly impressed, and during that time was not competent to origi- 
nate an  idea without outside suggestion, though he was entirely compe- 
tent to transact his business if matters were called to his attention. 
I do not believe that he would have thought about a financial matter 
of this character under the circumstances. I f  his farming operations 
and other business were called to his attention, he could no doubt have 
attended to them. and did, but I do not think he was in  a condition to 
originate an idea, or to discover an old one. '(1 think he is of that 



158 I N  THE S U P R E M E  COURT. [I98 

unusual high type that he  rather disregards money, a r d  under those 
distressing circumstances I don't believe he would be 'iable to think 
about the money side or remuneration that he might ohtain. I think 
this attitude principally came from his grief or the effects of grieving 
over the accident plus the natural tendency of Mr. Xewborn. To be 
frank, Mr.  Mewborn is a very unusual man. H e  is not the type that  
thinks much of the money side. H e  lives in a rather high thought. 
That  type of mind is not liable to think about money and material 
matters under these circumstances." 

Plaintiff 's partner testified: "He was very much grievcd all the time, 
and some time after Palmer Mewborn's death; he did not seem to have 
his mind on his business at  the store or farm. I looked after the store, 
but he did not seem to have his mind on the farm, but all on this boy." 

The defendant, in reply, offered evidence tending to show that  the 
plaintiff "went about his usual duties except he appeared to be some- 
times thinking of things and was grieved over the accident." 

Mrs. Iliewborn testified: "I certainly did not consider my husband 
crazy at that  time, nor do I now." 

Upon denial of liability and issues joined, there was a verdict and 
judgment for  the plaintiff, from which the dc2fendant apy~eals, assigning 
errors. 

Dazcson & Jones for plaintiff. 
C. H.  Gover for defendant, appellant. 

STACY, C. J . ,  after stating the case: The accident occurred 28 June,  
1925; the extent of the injury was not known until 8 L4ugust following; 
\witten notice was given to the defendant 12 September thereafter; 
Was this a sufficient compliance with ('Condition C" of the policy, re- 
quiring immediate written notice of the accident, under all the facts and 
circumstances disclosed by the record? We think the evidence was such 
as to carry the question to the jury. 

The trial court was correct in refusing to hold, as a matter of law, 
that the notice was not given as soon as reasonably practicaable under the 
circumstances, or without unnecessary delay, and in wbmitting the 
question to the jury to determine whether the plaintiff had acted with 
reasonable promptness in the matter. The expression "immediate writ- 
ten notice," as used in  the policy, we apprehend, was intended to impose 
upon the plaintiff the exercise of reasonable diligence in giving the 
required notice, which, under the apparent weight of authority, should 
be measured by his ability and opportunity to act i n  the premises. 
Carey v. Farmers, etc., Ins. Co., 27 Or., 146, 40 Pac., 31; Rhyne v. Ins. 
Co., 196 N. C., 717, 147 S. E., 6. 
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The following from the opinion of the Supreme Court of N e x  Hamp- 
shire i n  the caso of Ward c. X d .  Cas. Co., 41 Atl., 900, has been ap- 
proved by the Siipremc Court of the L7nited States ( F d e l i f y  & Deposit 
Co. v. Courtneg, 186 U .  S., 342), and in many jurisdictions, as the 
proper construction of such a provision in a contract of insurance: 

"The defendants' liability depends in par t  upon the answer to the 
question whethei- the plaintiffs gave them 'immediate' notice in writing 
of O'Connell's accident, the claim made on account of it,  and the suit 
that  was brought to enforce the claim. This involves an ascertainn~ent 
of the meaning of the word 'immediate' as used in  t11e policy. Tllc 
word, when relating to time, is defined in  the Century Dictionary as 
follows : 'Withoiit any time intervening; without any delay; present; 
instant; often used, like similar absolute expressions, with less strictness 
than the literal neaning requires-as an  immediate answer.' I t  is evi- 
dent that  the wcrd was not used in this contract i n  i ts  literal sensc. I t  
would generally be impossible to give notice in  writing of a fact the 
instant i t  occurred. I t  cannot be presumed that  the parties intended to 
introduce into t i e  contract a provision that  mould render the contract 
nugatory. As immediate' was understood by them, i t  allowed the 
intervention of :L  period of time between the occurrence of the fact and 
the giving of no ice more or less lengthy according to the circumstances. 
The  object of tlce notice was one of the circumstances to  be considered. 
I f  it  was to enalde the defendants to take steps for their protection that  
must necessari1;r be taken soon after the occurrence of the fact of 
which notice was to be given, a briefer time would be required to  render 
the notice immc liate according to the understanding of the parties than 
would be requir~xd if the object could be equally we11 attained after con- 
siderable delay. F o r  example, a delay of weeks in giving notice of the 
commencement of the employee's suit might not prejudice the defendants 
in preparing foi a defense of the action, while a much shorter delay in 
giving notice of the accident might prevent them from ascertaining the 
t ru th  about it.  The  parties intended by the language used that  the 
notice in  each c: se should be given so soon after the fact transpired that, 
in view of all t l  e circumstances. i t  would be reasonably immediate. I f  
a notice is given 'with due diligence under the circumstances of the 
case, and witho l t  unnecessary and unreasonable delay,' i t  will answer 
the requirements of the contract. . . . Whether the notices were 
reasonably immtdiate-like the kindred question of what is  a reasonable 
time-are questions of fact that  must be determined in the Superior 
Court." 

Speaking to the subject i n  Harden, v. Ins. Ca., 164 Mass., 382, i t  was 
said by M m t m  J., delivering the opinion of the Court:  "Whether the 
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statement was 'forthwith rendered' depended on whether, taking all of 
these circumstances and considerations into account, the plaintiff used 
due and reasonable diligence. I f  he did, then i t  was 'forthwith ren- 
dered,' within the fa i r  meaning of the policy; and whether he did or did 
not was a question of fact for the jury." 

Again, in 11700dntan, Accident Assn. 2:. Pratt, 62 hreb., 6'73, 87 N. W., 
546, Volcomb, J., after a full review of the authorities, says: "In respect 
of the rule of construing provisions in a contract of insurance for notice 
of accident and injury or loss or damage and proof of ,he same to be 
given 'forthwith' or 'immediately' or within a stipulatec: time, the au- 
thorities are not entirely harmonious, and yet from the examination we 
h a ~ e  been able to make in the limited time at our comriand the great 
weight of authority is to the effect that the esercise of du3 diligence and 
reasonable effort on the part of the insured to meet t h ?  requirements 
thus i m ~ o s e d ,  to be determined under all the circumstances as disclosed 
in  each individual case, is deemed a compliance mith such provisions 
although not within the time according to the strict letter of the terms 
used in  defining the same." - 

I t  may be conceded that the decisions on the subject arc variant, some 
holding that "as a man consents to bind himself, so shal: he be bound" - 
according to the literal meaning of the terms used in  the contract, while 
others seenlingly take a more liberal view of what the parties really 
intended, look mith disfavor upon forfeitures, and sust,iin a recovery 
even in the face of a failure strictly to comply with the requirements of 
notice, where the notice given complies substantially 1;ith the spirit 
and meaning of the contract. 14 R. C. I,., 1333. With t'lis latter view, 
our own decisions are in full accord. illlgood v. Ins. C'o., 186 N. C., 
415, 119 S. E., 561;  Grabbs v. Ins. Co., 125 X. C., 359, 3 4  S. E. ,  503. 

I t  should be observed, perhaps, that  we are not now (dealing with a 
provision requiring something to be done before loss or injury, such as 
the payment of premiums at  a stipulated time, or obserying conditions 
which affect the nature and desirability of the risk. Suzh stipulations 
are usually regarded as of the essence of the contract, anc. on their com- 
pliance depends the life and success of the insurance company. Clifton 
v. Ins. Co., 168 N. C., 499, 84 S. E., 51'7. I t  is also conccded that there 
is a reasonable basis and valid cause for inserting the present stipula- 
tion in  the contract. But  the risk assumed has neither heen increased, 
nor the rights of the defendant jeopardized, by the delay of the plaintiff 
i n  giving notice of the injury. We are not, therefore, disposed to adopt 
a hard-and-fast rule which would relieve tho defendant from liability, 
voluntarily assumed on its part for a consideration, and deny to the 
plaintiff all right of recovery. 
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There  was  nothing said i n  Peeler v. Casualty Co., 197  N. C., 286, 
which, when properly interpreted, militates i n  a n y  may against our  
present position. 

Whi le  the  case is  not altogether f ree  f r o m  difficulty, we have con- 
cluded that ,  on the  whole record, t h e  verdict a n d  judgment should be 
upheld. 

N o  error .  

BROQDEN, J., dissents. 

STELLA REDMON v. DR. FRANK ROBERTS ET AL. 

(Filed 30 December, 1929.) 

1. Bastards B &Contract of father to support illegitimate child is valid 
and enforceable. 

A contract made by the father of an illegitimate child with the mother 
thereof for support and maintenance of such child is not contrary to 
public policy, but is a valid and enforceable agreement supported by 
sufficient consideration. 

2. Wills B +In this case held: Statute of Frauds could not be pleaded 
by defendant in action for breach of contract to devise. 

Where the father of an illegitimate child contracts with its mother to 
devise to such child a share of his estate equal to  the share of his legiti- 
mate children, and in consideration thereof the mother gives up the 
custody of the child and forbears to take legal action against him, in an 
action by such child to recover damages against the estate of the deceased 
father for breach of the contract to devise : Held ,  the contract was sup- 
ported by sufficient consideration, and the deceased father having re- 
ceived the benefits of the contract his personal representative mill not be 
allowed to plead the Statute of Frauds. 

8. Appeal and Error J g-Where plaintiff may recover on one aspect of 
case consideration of another is unnecessary on appeal. 

Where by a liberal construction of the allegation of the complaint the 
relief sought is based on breach of an oral contract to adopt and the 
breach of an oral contract to give the plaintiff a n  equal share of the 
intestate's property, and the plaintiff can recover on the contract to 
devise, on appeal i t  is unnecessary to discuss the effect of the oral con- 
tract to adopt. 

4. Appeal and Error F +Where exceptions are not taken in trial court 
discussion of alleged error will not be considered on appeal. 

Where the'charge of the Superior Court judge is  not excepted to upon 
the issue of the measure of damages, the discussion in appellant's brief 
upon the subject will not be considered on appeal. Semble: Where the 
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consideration for an oral contract to devise lands cannot be measured by 
pecuniary standards, the measure of damages for its breach is ordinarily 
fixed by the standard adopted by the parties to the contract, or the value 
of the property agreed to be devised. 

CIVIL ACTIOX, before Johnson., Special Judge, at  May Term, 1929, of 
MADISON. 

The plaintiff is an  illegitimate daughter of J. F. Rednon, who died 
intestate on or about 24 April, 1928. The  defendants are the adminis- 
trator, widow, and heirs at  law of the deceased. 

Tlie evidence tends to show that the deceased in  his mr ly  nlarrhood 
was intimate with the mother of plaintiff, who was then a young girl. 
Tlie evidence further tends to show that the deceased n ~ a d e  a contract 
with the mother "that if I wouldn't bring suit against him or have my 
brothers bring suit against him, that he would take Stella . . . as 
his child, give her his name, and just as soon as he  was financially able 
that we would get married. I agreed to that." Thereafter the de- 
ceased informed plaintiff's mother that he was intending to marry some 
one else, and that  thereupon the deceased agreed mith the mother of 
plaintiff that  "he would take her in his own home after h s  was married, 
and he mould give her his name and leave her equal part  ' ~ f  anything he 
had equal mith any children lie had. I agreed mith Mr. Redmon if he 
would take her and raise her as his child, and give her a share of prop- 
erty, that  I would not bring suit against hirn or allow my brothers to 
bring suit against him." Thereafter the mother of plaintiff married 
and mored away to a distant state, and the plaintiff r n e ~ ~ t  to the home 
of the deceased and lived in  his home as one of this children, took the 
name of the deceased, and was sent to school by him and cared for by 
him as one of his own children. A t  the time of his death the deceased 
left a wife and seven children. 

There was evidence tending to shon- the value of thch estate of in- 
testate. 

The following issues were submitted to thc jury:  
1. "Is the plaintiff the illegitimate child of defendants' intestate, 

J. F. Redmon, as alleged in  the complaint ?" 
2. "Is Stella Redmon the illegitimate child of her mother, Stella 

Rate  Haynie?" 
3. "Did the defendants' intestate, J. F. Rf>dmon, in  ccmsideration of 

an  agreement on the part  of the plaintiff's mother not to take legal 
action against the defendants' intestate on account of seduction or 
bastardy, contract and agree with the mother of the plaintiff, to leave 
to the plaintiff at  his death, a share of his estate equal in ralue, to that 
left to each of his other children, as alleged in the complaint ?" 
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4. "Did the defendants' intestate, J. F. Redmon, i n  consideration of 
the plaintiff's mother turning over the custody and control of plaintiff to 
the defendants' intestate, contract and agree with the mother of the 
plaintiff, to leare to the plaintiff a t  his death, a share of his estate equal 
in value to that  left to each of his other children, as alleged in the com- 
plaint 2" 

5. "If so, did the defendants' intestate breach his contract, as alleged 
in  the complaint 2" 

6. "Did the defendants' intestate, during his lifetime, legally adopt 
the plaintiff, Stella Redmon?" 

7. "What damages, if any, is  the plaintiff entitled to recover of the 
defendants?" 

The jury answered the first five issues "Yes," the sixth issue, "No," 
and the seventh issue, "$6,000." 

The record shows the following entries: "After the coming in of the 
verdict i n  the above-entitled case, the plaintiff moved for judgment on 
the verdict. This motion was denied for the reason, and only for the 
reason, that  the undersigned judge was of the opinion that, as a matter 
of law, upon all the evidence, the plaintiff was not entitled to recover." 

Thereupon judgment was entered setting aside the verdict as a matter 
of law and not as a matter of discretion. 

From judgment rendered plaintiff appealed. 

R. R. 1T'il?iams, Carl R. Stuart and C. B. Nashburn for plaintiff. 
John A. Elend~iclis and G. V .  Roberts for defendants.  

BROGDEK, J. Can an  illegitimate child maintain an action agaiiist the 
estate of the deceased father, upon a contract made by the father with 
the mother, to the effect that the father would take the child into his 
own family and a t  his death give such child an equal share in his estate 
with his legitimate children? 

Certain aspects of the question have been considered by this Court in 
Thayer v. Thuyrr, 189 9. C., 502, 127 S. E., 5 5 3 .  I t  is  clearly estab- 
lished in this State that a contract made by the father of an illegiti- 
mate child with the mother thereof for support and maintenance of 
such child, is not contrary to public policy, but is  a valid and enforce- 
able agreement supported by sufficient consideration, Hyatf  r. McCoy, 
195 N. C., 762, 143 S. E., 518. 

However, the defendants contend that  the plaintiff cannot recover 
because the contract alleged and proven constituted either an  agreement 
to adopt or to devise real property. Hence, if the contract sued on 
was merely an  agreement to adopt, then no recovery lies for the reason 
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that  adoption is the creature of statute and strict compliance therewith 
i s  essential to establish the relationship of parent and child. Truelove 
v. Parker, 191 N.  C., 430, 132 S. E. ,  285. Moreover, if the cause of 
action be based upon an  agreement to devise real prol~erty,  then the 
contract is unenforceable by reason of the application oi' the statute of 
frauds, it  being admitted that  the contract between the parties was 
entirely oral. 

The complaint sets forth t~ i -o  theories as a basis of the action. I t  is 
alleged: "That shortly before the said J. F. Redmon married the de- 
fendant, Tirginia Lee Redruon, he came to see plaint if"'^ mother and 
assured her again that  the said marriage in  no way would interfere with 
the rights of this plaintiff, and that  he would adopt this as his 
own r l d d  aud care for her and nourish her and educate her and leave to 
her the same share in  the estate of said J. F. Redmon that any other 
child would have." Again in  paragraph 10 of the complaint, i t  i s  
allcged "that on several occasions thereafter the said J. F. Redmon 
assured the plaintiff's mother that he would leave to  t l  e plaintiff the 
same share in his  estate that  any other child of his might get, and that  
the plaintiff should share in his estate equally with all other children 
of said J. I?. Redmon." The  prayer for relief is to the efFect that  plain- 
tiff be "adjudged to be the adopted child of said J. F. Redmon, de- 
ceased," and that  "she have and recover . . . a Eum of money 
equivalent to the value of a child's share in all of the estate . . . of 
which tho said J. F. Redmon died seized and possessed." 

A liberal construction of the allegations of the complaint discloses 
that  the relief sought was not based entirely upon ths  breach of a 
contract to adopt plaintiff, but also upon the breach of cmtrac t  to give 
the plaintiff an  equal share of the intestate's property. Therefore, we 
deem it unnecessary to discuss the effect of a n  oral contract of adoption. 

This Court and the Courts generally have upheld and enforced oral 
contracts to devise or convey land in consideration of services rendered. 
Whetsfine v. Wilson, 104 K. C., 385, 10  S. E., 471; L i p  v. Ilouck, 128 
N. C., 115, 35 S. E., 297; Faircloth v. Kenlaw, 165 K. C., 228, 8 1  
S. E., 209;  McCurry v. Purgason, 170 N.  C., 463, 57 S. E., 224; Deal 
I!. f kits on, 178 N.  C., 600, 101 S. E. ,  205; Byown v. Williams, 196 
N. C., 247, 145 S. E., 233; Doty v. Doty, 2 L. R. A. (N. S.), 713; 
Broughfon zf. B~otlghton, 262 S .  W., 1089 ; Bowling v. Bowling's Admr., 
300 S .  W., 876. Tho theory upon which the reason is bai,ed, is that  the 
party breaching the contract has received the benefit thereof, and that  
it would be a n  act of bad fa i th  to plead the statute of f-auds as a bar 
to recovery. This  principle was declared in Deal v. TVTIj'som, supra, as 
follows: ((We there said that where the defendant has prcbmised, i n  con- 
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sideration of services to  be rendered, that  he will transfer to the plain- 
tiff certain property, which he afterwards refuses to do, and, instead 
of fulfilling his contract, sets u p  the statute of frauds as a bar to any 
recovery on the same, he acts i n  bad faith, and his canduct har ing  de- 
ceired the plaintiff, who, relying upon the assurance that  the contract 
~ o u l d  faithfully be performed, had been induced to par t  with his 
money or to render services of valuc to the defendant, the latter may 
recorer comnensation for the loss he has sustained." 

We can perceive no logical distinction, in principle, between render- 
ing serrices to a decedent and forcgoing the assertion of a legal right. 
I n  the case a t  bar, the mother of plaintiff had a right to institute an 
action against the deceased for damages. and she xi-as entitled to the 
custody of her minor daughter. She surrendered both of these rights to 
the intestate in consideration of the agreement to give the plaintiff an 
equal share of his property. I n  contemplation of the law, this was 
sufficient consideration to support the agreement and the consideration 
was received by the defendant. Plaintiff's mother instituted no action 
and did not attempt to withhold the custody of her minor daughter. 
Hence, her part  of the agreement was fully and completely performed, 
and we are therefore of the opinion that  the plaintiff is  entitled to 
recorer. 

The  measure of damages is discussed in the brief of defendants, but 
the record discloses that  there was no exception to the charge of the 
tr ial  judge upon the measure of damages, and hence that question is not 
before us. However, in the case of Bowling v. Bo~i>li?zg, supra, the 
facts are almost identical with those in the case a t  bar. The  Kentucky 
Court sags: "The general rule is that  an oral agreemeut to devise real 
estate to another is  within the statute of frauds and cannot be enforced, 
but where the benefit to intestate cannot be measured in money, there is  
no way to determine the amount of recovery except by the pecuniary 
standard fixed by the parties to the contract. The  measure of damages 
for the breach of contract to devise is the value of the property agreed 
to be devised." . 

We hold that  the plaintiff is  entitled to judgment upon the verdict, 
and that  the tr ial  judge committed error i n  setting aside the verdict as 
a matter of law. 

Error .  
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P I T T S B U R G H  PLATE GLASS CODIPAKT, INC., V. HOTEL 
CORI'ORdTIOI;  ET AL. 

(Filed 30 December, 1929.) 

Insurance K &Retention of premium until issue of fraud can be deter- 
mined is not waiver of right to avoid contract for the fraud. 

The surety on the bond of a contractor for the erection of a building 
does not necessarily waive his right to avoid the contra:t for fraud by 
retaining the premium paid to it during the litigation until the alleged 
fraudulent procurement of the bond can be determined. 

 PEAL by plaintiff from Grady, J. ,  at  &y Term, 1929, of NEW 
HAKOVER. 

Civil action to recover for materials furnished by plaintiff and used 
by the contractor in  building the Cape Fear  Hotel in the city of 
Wilmington. 

Up011 denial of liability by the bonding company, and issues joined, 
tho jury returned the following verdict: 

"1. Was the execution of the bond of 2 November, 195'3, on the part  
of the Fidelity and Deposit Company of Maryland, procured by false 
and fraudulent representations, or the fraudulent concealment of facts on 
the part of Walter Clark, as alleged in  the answer of said Surety 
Company? Answer : Yes. 

"2. I f  so, did Niller & Company have knowledge of, or participate ill 
said fraudulent representations or concealment of facts as alleged in 
said answer ? Answer : Yes. 

"3. I f  there were such fraudulent representations or concealment of 
facts as alleged, did the Fidelity and Deposit Company of Maryland, 
after the discovery thereof, retain the premium, and hold and claim the 
benefit of the indemnity obligation of Broadfoot, as alleged by the com- 
plaint ? Answer : Yes, by the court. 

"4. I f  there were such fraudulent representations or c'oncealment of 
facts, as alleged by the defendant, Surety Company, has said Surety 
Company, by i ts  acts and conduct waived the same and ratified the 
contract or suretyship as alleged by the plaintiff? A n s w x :  No, by the 
court. 

" 5 .  What amount is the plaintiff entitled to recover of the defendant, 
Fidelity and Deposit Company ? Answer : ), 

From a judgment on the verdict, relieving the Fidelity and Deposit 
Company of Xaryland from liability on its bond, but requiring a return 
of the premium paid thereon, the plaintiff appeals, assigning errors. 

Bryan $ Campbell, C. D. Hogue amd J!Iarsden Bellam,y for plaintiff. 
Isaac C.  Wright and nounfree & C a w  for defendant, Deposit Com- 

pany a 
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PER CCRIAM. This action was instituted 24 August, 1925. I t  has 
had many hearings in the Superior Court, and this is  the third appeal 
here. Former appeals reported in  193 N. C., 769, and 197 K. C., 10. 

A careful perusal of the record leaves us with the impression that  the 
case has been tried substantially in  accord with the principles of law 
applicable, and that  the verdict and judgment should be upheld. 

The  tr ial  court correctly ruled that  in an action to recover on the con- 
tract i t  is not necessarily a waiver of the right of avoidance for a 
surety company, while defending said action, to retain the premium 
paid on the policy until its alleged fraudulent procurement can be de- 
termined. 1 4  R .  C. L., 1193. 

N o  error. 

STATE r. OTIS TROGDOS A N D  DTT'IGHT TROGDON. 

(Filed 30 December, 1029.) 

Criminal Law G c-Where defendant does not offer character evidence, 
evidenco of his bad character affects only his credibility. 

Where a defendant in a criminal action testifies in his own behalf, but 
offers no evidence as to his character, the State may offer evidence of his 
bad char:~ctcr, but sucli evidence :~ffects only his crcdihilit~ a s  :L witliess, 
ant1 an instruction that such evidence might be tnken as substantive eri- 
de~ice of guilt will be held for reversible error. 

CRIMIIC'AL ACTIOX, bcforc XacRae,  Special Judge, a t  April Special 
Term, 1929, of R A ~ O L P I I .  

The deferldants were indicted and ronricted of secret assault with 
intent to kill. Each defendant was sentenced to serve a term of twenty 
years in the State prison. 

From the judgment pronounced the defendants appealed. 

Attorney-General Brummitt  and Assistant Attorney-General S u s h  for 
tho State. 

Hammer CE Wilson and ~Uoser CE Barnes for defendants. 

PER CURIAM. Neither of the defendants offered evidence as to his  
good character. The State, hon-ever, offered evidence of the bad char- 
acter of defendants. 

The  tr ial  judge charged the jury as follows: "The defendants took 
the stand in  their behalf, and you may consider any evidence tending to 
show their character to be bad as substantire evidence; that  is tending 
to indicate or show that they committed the acts x i t h  which they are 
charged. ,4s to Mr. Myers and Mrs. Myers, testimony shoning that 
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their character is good may be considered by you as affecting their 
credibility. Because a person's character is proven to b t  bad i t  should 
not always lead the jury to believe that person would swe:ir falsely. The 
fact that  a person's character is proven to be good neither does it follow 
from such testimony that that person mould always speak the t ru th ;  
but character evidence may be taken and weighed by the jury in  connec- 
tion with the credibility of the witness. And in  case of defendants 
charged with a crime, where the defendants' character has been placed 
i n  issue, where the defendants take the stand have placed their char- 
acter a t  issue, evidence tending to show that their character is bad is to 
be received by the jury, not only as relating to their credibility, but as 
substantire evidence, tending to show whether or not they committed 
the offense with which they are charged." 

The foregoing instruction was erroneous, and the defendants are en- 
titled to a new trial. S. v. Idol ,  195 N. C., 497, 142 S. E., 588; S. u. 
Mike Roberson, 197 N. C., 657. 

New trial. 

STEPHEX BARNETT A N D  WIFE, SARAH BARNETT, v. JULIUS 
AbfAKER ET AL. 

(Filed 30 December, 1929.) 

Adverse Possession A h-Evidence of adverse possession under color of 
title held sufflrient to be submitted to  the jury. 

Where there is sufficient eridence of adverse possession under color of 
title, by those claiming under deeds from the grantee of the husbn~id of 
lands owned by his deceased wifr, the question of title i s  for the jury to 
determine, and their fillding is conclusive. 

CIVIL ACTION, before Moore, J., at  May Term, 1929, of GUILFORD. 
011 16 October, 1889, Judi th  Nendenhall, executrix of C. P. Menden- 

hall, conveyed a certain tract of land in  Quilforcl County to Aaron 
Barnett. Prior to 21 July, 1903, Sarah Barnett, daughter of Aaron 
Barnett, married William Cosby. On 21 July, 1903, Aaron Barnett 
conveyed the land i11 controversy to his daughter, Sarah Cosby. Sarah 
Cosby died intestate and without issue prior to 1907. In 1907 William 
Cosby married a widow, who had a son by a former marriage, who is 
designated in the record as George Cosby. After the death of Sarah 
Cosby, William Cosby remained in  possession of the land until his 
second marriage in  1907, and thereafter remaincd in  possession until 
the house upon the land was burned. On 25 March, 1918, William 
Cosby conveyed the land to his step-son, George Cosbj. On 3 July,  
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1926, George Cosby conveyed the land to the defendant, Julius Amaker. 
The plaintiffs are the heirs a t  law of Aaron Barnett. Certain of the 
heirs a t  law of Aaron Barnett conveyed their interest in the land to 
Schiffman, and on 15 June,  1928, Schiffman and other heirs a t  law of 
Aaron Barnett  conveyed the land to the plaintiffs, Stephen Barnett and 
his wife. Stephen Barnett is  a son of Aaron Barnett. Sui t  was insti- 
tuted on 25 June, 1928. 

The plaintiffs claim the land in  controversy as heirs a t  law of Aaron 
Barnett, deceased. The defendants claim the land under the deeds from 
William Cosby and George Cosby, which they allege constitute color of 
title, and that, while William Cosby had no right to convey the land of 
his deceased wife, the Cosbys acquired title by adverse possession under 
color of title. 

The verdict of the jury established the fact that  the plaintiffs are not 
the owners of or  entitled to  the possession of the land. Fronl judgment 
upon the verdict i n  favor of defendants, plaintiffs appeal. 

Harry R. Stanley for plaintiffs. 
Hoyle  & Harris for defendants. 

PER CURIAM. The merits of the case turn  upon the question of pos- 
session under color of title. There was ample evidence to support and 
justify the verdict, and therefore the finding of the jury is  conclusive. 
The  plaintiffs assail the charge of the court with respect to tacking and 
rely upon the case of Morrison v. Craven, 120 N. C., 327, 26 S. E., 940. 
However, this case is  not applicable to the facts disclosed by the record. 
T7anderbi7t v. Chapman, 172 N .  C., 809, 90 S. E., 993. 

N o  error. 

BANK O F  CANTON AND T R U S T  COMPANY v. D. H. CLARIC, TRADING AS 

CLARK CONSTRUCTION COMPANY, AXD D. H. CLARK, IXDIVIDLTALLY. 

(Filed 8 January, 1930.) 

1. Banks and Banking C b & n k  officer does not have implied authority 
to use bank funds for personal liability. 

The cashier of a bank has no implied authority to use the funds of the 
bank for his personal or private use, and an agreement between him and 
another that such other should give his note to the bank for an amount 
due him by the cashier and that the cashier R-oultl pay it upon maturity 
is not binding upon the bank in the absence of authorizatio11 by its board 
of directors. C.  S., 221 ( n )  . 
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2. S a m e o n e  dealing with bank  oillcer is p u t  upon inquiry as t o  his  
authori ty  t o  use bank funds for  personal liability. 

Where one enters into a n  agreement with an officer of a bank whereby 
the officer was to use the bank's funds for the payment of a personal 
debt, he is put upon inquiry as  to the authority of such oEcer to make 
the agreement, or whether the governing body of the bank had given its 
sanction thereto. 

3. S a m p Q u e s t i o n  of whether bank was  estopped from denying authori ty  
of cashier t o  use bank funds f o r  personal deb t  held fo r  t h e  jury. 

Where the contractor for the erection of n residence for the cashier of 
a bank has given his note to the bank for the amount due him by cashier, 
with the understanding that  the cashier was to pay it  upen maturity, and 
there is evidence that  the contractor inquired a t  the bank several times 
and was informed that the note had been paid, when in fact i t  had been 
kept by the bank and used by it  as collateral, the question is  for the jury 
as  to whether the bank in its suit on the note is estopped to set up the 
fact that the note had not been paid, or deny the cashier's authority to 
enter the agreement, there being further evidence that thus lulled into 
feeling secure the contractor had lost his right of statuto:y lien upon the 
residence erected for the cashier. 

4. Estoppel C a-Application of doctrine of estoppel by misrepresenta- 
tion. 

Estoppel by misrepresentation differs from estoppel by record, by deed, 
or by contract, it1 that it  is not mutual, but applies when the representa- 
tion of a material fact is  false and should have been known a s  such to the 
party making it, and was calculated to, and did deceive  nothe her, causing 
him to suffer loss. 

5. Principal and  Agent A c-Person first reposing contldence i n  agent  
mus t  suffer loss by his wrongful acts. 

Where one of two innocent persons must suffer by the fraud or deceit 
of another, he who first reposes the confidence must bear the loss. 

APPEAL b y  defendant  f r o m  Schenck, J., a t  September Term, 1929, of 
HAYWOOD. X e w  trial.  

8. M.  Robinson and T .  A. Clark for p la in t i f .  
Morgan, Ward & Stamey  for defendant. 

ADAMS, J. T h e  defendant  Cla rk  mas a contractor doing business 
under  the  n a m e  of the  Cla rk  Construction Company. On 9 June ,  1925, 
h e  executed f o r  t h e  Cla rk  Construction Company a promissory note 
under  seal i n  the  s u m  of $1,700, payable on demand t o  h i s  own order, 
with interest a t  the  r a t e  of s ix  per  cent per  annum. Presentment ,  pro- 
test, notice of protest  and  of nonpayment, and  al l  defenses growing out  
of a n  extension of t ime mere waived on behalf of t h e  maker  and  en- 
dorser. Af te r  wr i t ing  his  n a m e  on  t h e  back of i t  the d e f e i d a n t  delivered 
the instrument  to t h e  plaintiff's cashier and  was giver credit on h i s  
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bank account for the face of the note. More than two years afterwards 
the plaintiff brought suit, and upon the tr ial  the controversy came 
down to  the single issue of the defendant's indebtedness : "What amount, 
if any, is  the plaintiff entitled to recover of the defendant?" I n  refer- 
ence to the issue the judge gave the jury this instruction: "If you find 
the facts to be as shown by all the evidence, your answer will be $1,700, 
with interest from 9 October, 1927." The jury returned a verdict and 
the plaintiff recovered a judgnlent for  this amount, and the defendant 
appealed upon exceptions formally entered of record. T h e  decisive 
question is  whether there was error i n  the instruction. 

When the transactions between the parties took place the plaintiff's 
cashier was TV. R. Palmer. H e  had been cashier for  the three years 
next preceding; he  continued his service in  this capacity for two years 
after the note was executed. During this period F rank  hfease was the 
vice-president and had active charge of the bank; but both M ~ a s e  and 
Palmer made loans without consulting any person connected with the 
institution. Palmer testified that  he  left the bank in  November, 1927, 
and Mease i n  the preceding July,  and that  each of them repeatedly falsi- 
fied the records intrusted to their keeping. 

There is evidence that  Palmer and the defendant, some time before 
the note was made, entered into a contract to this effect: The defendant 
for $4,100 was to build a house in  Canton for  Palmer ;  the defendant 
was to draw checks on the plaintiff from time to time to pay for build- 
ing material, labor, and incidental outlays, and Palmer was to deposit 
in the bank to the credit of the defendant such sums as were necessary to 
protect these checks. Palmer  made two such deposits of $500 each; but 
after the defendant had drawn his checks on the plaintiff, for  the pur- 
poses specified, i n  sums aggregating $1,500 or more, Palmer found i t  
impossible to  deposit an  amount sufficient to pay them, and requested 
the defendant to execute the note in  suit. T h e  defendant testified that  
the note was delivered to Palmer under an  agreement between hlease, 
Palmer and himself that  Palmer mas to take u p  the checks and pay the 
note and tha t  the defendant "was not to pay the note to the bank." 

There is  evidence that  some time after this agreement was made the 
defendant demanded a return of the note; that  Palmer told him "it had 
been taken care of," and Mease, that  i t  had been paid ;  that  &lease made 
tho latter statement more than a half dozen times; and that  by reason 
of these misrepresentations the defendant was lulled into security, led 
into giving Palmer  credit for  $1,700, and deprived of hir statutory lien 
on Palmer's house. I t  was the defendant's contention that the time for 
filing his lien had not expired when the plaintiff's officers gave him 
these assurances, and that  the lien would have been filed if he had not 
been misled by their deceit. Palmer admitted that  he was due the de- 
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fendant $1,700, and that  he  had made payments of interest and had 
procured renewals of the note. The defendant neither paid interest 
nor at  any time sought a renewal of the paper. 

When he delivered the instrument bearing his endorsement to the 
plaintiff's cashier and was given a credit of $1,700 on his account, the 
defendant became liable to the bank, nothing else a p ~ e a r i n g ,  for the 
full amount of the obligation; and the alleged agreement between him 
and the cashier did not alter the situation or affect his liability. There 
are two phases of the evidence in which this statement may be con- 
sidered. When the note was executed the defendant had on deposibwith 
the plaintiff a balance of $2.63; he had drawn thirty-e~ght checks, for 
the protection of which, upon the cashier's failure to perform his alleged 
agreement, the note was requested and his credit of $1,700 was extended. 
These checks were overdrafts for  which the defendant was liable, as he 
did not have the bank's permission to draw them. The bank owed him 
nothing above his small balance, and was under no obligation to honor 
his paper in excess of this amount. This is the law asi declared upon 
similar facts i n  Dozud v. Stephenson, 105 N .  C., 467. I t  is there held, 
i n  addition, that without the consent of the governing authority of a 
bank its officers have no right to appropriate any part  of its funds to the 
payment of their personal debts. Palmer was utterly without authority 
to bind the plaintiff by diverting or appropriating its assets to the satis- 
faction of his individual wants. H i s  official position clothed him with 
no implied authority to accomplish such purpose. H e  bad no right to 
"absorb the funds" of the plaintiff i n  payment of his +.rate debts. "NO 
person can act as the agent of another in  making a contract for him- 
self." Hier u. Miller, 63 L. R .  A., 952. Nor  could the joint action of 
Mease and Palmer legally affect this result without the consent of the 
governing body. I t  was said in  Dowd v. Stephemon, supra, that  "in 
the absence of special authority for such purpose, neither the bank's 
president nor i ts  cashier, nor these officers acting jointly, had authority 
or right to appropriate and devote any part  of the funds of the bank to 
the payment of the president's personal debt due to the defendant. Such 
authority, ordinarily, was beyond the scope of the purpose and duties 
of such officers.'' Tiffany on Banks and Banking, 325; Stansell v. 
P a ~ n e ,  189 N.  C., 647; Grady v. Bank, 184 N .  C., 158: Bank v. West, 
ibid., 220; Bank v. Lennon, 170 N.  C., 10 ;  Bank v. Wilson, 124 N .  C., 
562, 568; C. S., 221(n). 

The defendant knew the teims of the contract; he  kn,?w the cashier's 
interest i n  i t  was personal; and this knowledge charged him with the 
duty of inquiring into the actual extent of the cashier's :iuthority. Hier 
v. Niller, supra; B m k  v. West, supm. Under these circumstances he 
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cannot evade liability on his obligation by proof of "an understanding" 
with Nease and Palmer that  he "was not to  pay the note." 

The tr ial  judge no tioubt,liad tliese in mind when he gave 
the peremptory instruction to which tlie appellant excepted. Bu t  there 
was material evidence mhich tlie instruction excludes. According to the 
testimony of the defendant he called for his note within a few days after  
the bank had received i t  and rvas told by the cashier and the vice-presi- 
dent that it had been taken care of or had been paid. The  time for 
filing a lien on Palmer's house had not then expired. On various subse- 
quent occasions the plaintiff's officers gave him similar assurances: the 
books, they said, s h o ~ w d  no entry against the defendant or the note had 
been lost; a t  any rate, it  had been paid. Paid  by whom? Evidently by 
Palmer, not by the defendant; and if by Palmer the bank was satisfied 
and the defendant absolved. These assurances continued until i t  was 
too late for the defendant's lien. Meanwhile, the note had been in the 
service of the bank as collateral security and was next seen by the de- 
fendant in the year 1927. 

These are sdme of the contentions of the defendant. H e  savs the 
officers of the bank deceived h im for the purpose of protecting the 
cashier, the consequence being his alleged liability on the note and his 
inability to file a lien or to collect anything for building the house. H e  
insists that  the governing authority of the bank cannot set up  the col- 
lusion of its officers as an  act ultra cires, because the bank as a result 
of the collusion retained the note as an  asset and profited by its use. 

There are allegations in the answer and evidence in the record upon 
mhich to rest the defendant's theory. I f  he can establish his conten- 
tions to the satisfaction of the jury he may thereby bar the plaintiff of 
a recorery on the note. Kc would tllen ha le  a case to mhich the doctrine 
of estoppel by misrepresentation vould he applicable. Estoppel of this 
nature differs from estoppel by record, by deed, and by contract. I t  is 
not based upor1 an  agreement of tlie parties or upon a finding of fact 
which may not be disputed. I t  is  not mutual, but applies to only one 
party. Tlie fundamental principle is that  a party may be estopped by 
the false representation of a material fact which he knew or should 
have known was calculated to deceive and which has deceived another 
arid caused him to suffer loss. There are convincing reasons for denying 
the availability of the plaintiff's contention that  the alleged misrepre- 
sentation was unauthorized: there is evidence that  the bank derived 
benefit from the asserted deceit; moreover, where one of two persons 
must suffer by the fraud or deceit of another he who first reposes the 
confidence must h a r ' t h e  loss. R. B. c. Kitchin, 91 N. C., 39; Bank v. 
Liles, 197 K. C., 413. The appellant is entitled to a 

New trial. 
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A. 31. B E K S E T T  v. P R O V I D E N T  FIRE IXSUIIANCE COMPANY, A N D  J. H .  
SANPIIE, TRUSTEE, v. P I E D M O S T  F I R E  INSURASCE:  COJII'ANP O F  
C H A R L O T T E ,  N. C. 

(Filed 8 January, 1930.) 

1. Insurance E b-Ambiguous insurance contract will be construed in 
favor of insured. 

Where a policy of fire insurance is ambiguously expressed and capable 
of two reasonable interpretations, the interpretation more favorable to 
the insured will be adopted by the court. 

2. Sam-Insurance contract will be construed as a whole to cffectuate 
the intent and purpose of the parties. 

I n  construing a contract of fire insurance the courts are a t  liberty to 
consider the purpose of the contract in securing the interest of the mort- 
gagee when that purpose necessarily and plainly appears from a perusal 
of the entire writing, and, where there are  somewhat inconsistent pro- 
visions, that  construction  ill be adopted which, while not giving effect 
to all provisions, will a t  the same time plainly tend to carry out the clear 
purpose and intent of the written instrument. 

3. Insurance N c-In this case held: insurer of mortgagee liable for 
total loss, and not entitled to pro rate with insurer of mortgagor. 

Where under the statutory stnndard form of a policy of fire insurance 
certaili policies are  taken out with a loss payable clause in favor of the 
mortgagee, with provision that  no act or neglect of the owner with regard 
to the property shall invalidate the insurance a s  to the interest of the 
mortgagee, the evident intent of the policy is for the protection of the 
mortgagee, and where the owner has taken out other policies of insurance 
on the same property with other companies without the lrnowledge of the 
mortgagee, the company issuing the policy with the loss ]myable clause in 
favor of the mortgagee is not entitled to pro rate a loss thereunder with 
the other company, and is liable for the full amount of the loss. 

APPEAL b y  defendant, P iedmont  F i r e  Insurance  Conipany of Char -  
lotte, N. C., f r o m  Finley, J., a t  August  Term,  1929, of .BUNCOMBE. 

Civil actions by A. M. Bennett,  owner, arid J. H. Sample, trustee i n  
deed of t rust ,  to  recover on different fire insurance policies issued on 
the same property, consolidated and  t r ied together a t  the  August  Term,  
1929, Buncombe Super ior  Court .  

T h e  action of J. H. Sample, trustee, i s  t o  recover on  three policies of 
insurance, issued by  t h e  P iedmont  F i r e  Insurance  Company i n  the  s u m  
of $2,000 each, dated 2 Apri l ,  23 A p r i l  a n d  2 1  X a y ,  1927, respectively, 
and  each containing a r ider  o r  X e w  Y o r k  S t a n d a r d  Mortgage clause, i n  
favor  of J. H. Sample,  trustee, as  mortgagee or  trustee, a s  h i s  interest 
m a y  appear ,  the  mate r ia l  provisions of said r ider  o r  s tandard  mortgage 
clause being a s  follows : 
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"Loss or damage, if any, under this policy, shall be payable to J. H. 
Sample, as trustee, mortgagee (or trustee), as interest may appear, and 
this insurance, as to tlie interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the within described property. . . . 

"I11 case of any other insurance upon the within described property, 
this company shall not be liable under this policy for a greater propor- 
tion of any loss or  damage sustained than the sum hereby insured bears 
to tlie nhole amount of insurance on said property, issued to or held by 
ally party or parties having an insurable interest therein, whether as 
owner, mortgagee or otherwise." 

The action of A. 11. Bennett is to recover on two policies of insur- 
aucc, issued by the Provident F i r e  Insurance Company in  the sums of 
$7,000, dated 25 May, 1927, and $2,000 dated 23; June ,  1927, respec- 
tively, and neither containing a standard mortgage clause in  favor of 
the trustee, or otherwise, but both covering only the interest of the 
owner. Said policies were issued without the knowledge or coriserit of 
J. H. Sample, trustee. 

On 13  January ,  1928, while all the policies were in force, the prop- 
ertx, no r th  a t  that  time $9,691.93, was damaged by fire to the extent, 
as fixed by agreement of the parties, of $2,936.95. 

From a judgment against the Piedmont F i r e  Insurance Company in 
favor of J. H. Sample, trustee, for the full amount of the loss, and 
denying to A. M. Bennett any right of recovery as against the Provident 
Fi re  Insurance Company, the Piedmont Fire Insurance Compaiiy ap- 
peals, assigning errors. 

TV. B. Miller for plaintiff, Sample ,  trustee. 
Brooks, Parker,  S m i t h  (6 Tt'liarton for defendant, Provident Com- 

pan y. 
Bourne,  Par7cer & Jones for defendant, Piedmont  Company.  

STACY, C. J. The  appeal presents, for the first time in  this jurisdic- 
tion, the question as to whether the subsequent act of an  owner or mort- 
gagor in  taking out additional insurance, without the knowledge or 
consent of the mortgagee, to protect alone his  interest in mortgaged 
property, ipso facto reduces proportionately the amount of prior insur- 
ance held by a mortgagee or trustee on the same property under a New 
York Standard Mortgage Clause. 

At least six courts have passed upon the question, two deciding i t  in 
the affirmative (Har t ford  Fire Insurance Co. v. Wil l iams ,  63 Fed., 925, 
Sun, Ins. Co. v. Varable, 103 Ky., 758), and four in the negative ( E d d y  
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v. London Assurance Corp., 143 N. P., 311, Hardy v. Lancaskire Ins. 
Co., 166 Mass., 210, Germania Fire Ins. Co. v. Bailey, 19 Ariz., 580, 
Alurtin v. S u n  Ins. of London, 83 Fla., 325). 

The question was adverted to, but not decided, in Bank v. Ins.  Go., 187 
N. C., 97, 121 S. E., 37, where it was held that the standard or union 
mortgage clause, engrafted upon a policy of insurance, operates as a 
distinct and independent contract of insurance for the separate benefit 
of the mortgagee, as his interest may appear, to the exient, at  least, of 
not being invalidated, pro tunfo or otherwise, by any acl or omission on 
the part of the owner or mortgagor, unknown to the mortgagee. 

I t  is provided by each of the standard mortgage clauses in question 
that the Piedmont Fire Insurance Company shall not be liable under its 
policies for a greater proportion of any loss or damage sustained there- 
under than the amount of such insurance bears to the whole amount of 
insurance on said property, issued to or held by any party or parties 
having an insurable interest therein, whether as owner, mortgagee or 
otherwise. I t  is also provided in  said standard mortgitge clauses that 
the insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the property. 

Why these two apparently conflicting proyisions should have been 
inserted in the same contract is not easy to perceive, but in keeping 
with the general rule of construction, with respect to ambiguously 
worded policies of insurance, where they are reasonably susceptible of 
two interpretations, we think the one more favorable to the assured 
should be adopted. Underlcood v. Ins. Co., 185 N .  C., 538, 117 
S. E., 790. 

The clause in question received consideration by the New York Court 
of Appeals in  the case of Eddy v. London Assurance Corp., suprai, 
where Peckham, J., delivering the opinion, said: 

"It is clear that the only object of the mortgagee is to obtain a security 
upon which he can rely, and this object is, of course, alsc plain and clear 
to the insurer. Both parties proceed to enter into a contrzct with that one 
end in view. I n  order to make i t  plain beyond question the statement is 
made that no act or neglect of the owner with regard to the property 
shall invalidate the insurance of the mortgagee. When, in the face of 
such an agreement, entered into for the purpose stated, there is also 
placed in the instrument a provision as to the proportionate payment of 
a loss, we think the true meaning to be extracted from the whole instru- 
ment is that the insurance which shall diminish or impair the right of 
the mortgagee to recover for his loss is one which shall have been issued 
upon his interest in the property, or when he shall have consented to the 
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other insurance upon the owner's interest. This  may not, perhaps, give 
full effect to the strict language of the apportionment clause, but if full 
effect be given to that  clause, and i t  should be held to call for the conse- 
quent reduction of the liability of the insurers in such a case as this, 
then full effect is denied to the important and material, if not the con- 
trolling, clause in  the contract, which provides that the insurance of 
the mortgagee shall not be injuriously 'impaired or affected' by the act 
or neglect of the owner. As used in these mortgagee clauses, this is the 
meaning of the word 'invalidate.' (Hastings v. Ins. Co., 73 N. Y., a t  
page 149). 

'(We must str ire to give effect to all the provisions of the contract and 
to enforce the actual meaning of the parties to i t  as evidenced by all the 
language used within the four corners of the instrument. We  are also 
a t  liberty to consider the purpose for  which the contract was executed, 
where that  purpose plainly and necessarily appears from a perusal of 
the whole paper. That construction will be adopted, in  the case of some- 
what inconsistent provisions, which, while giving some effect to all of 
them, will at  the same time plainly tend to carry out the clear purpose 
of the agreement; that purpose which i t  is obvious all the parties thereto 
were cognizant of and intended by the agreement to further and to con- 
summate." 

Perceiving that the judgment below accords, i n  principle, with our 
o m  decisions and with the majority of cases elsewhere, we are inclined 
to approve it. With this disposition of the appeal, the remaining ques- 
tions, sought to be presented, become academic. 

N o  error. 

A S H E V I L L E  S U P P L Y  A N D  F O U N D R Y  COMPAXY P. CATAWRA CON- 
S T R U C T I O N  COJlPANY AND U N I T E D  S T A T E S  F I D E L I T Y  A X D  
GUARANTY COMPANY. 

(Filed 8 January, 1930.) 

Principal and Surety B -In this case held: surety was liable to material- 
men and defenses against owner were not available against them. 

A surety bond given the owner for the construction of a road over his 
land will be construed with the contractor's bond given the owner, and 
where the surety espressly agrees to liability for all material used therein, 
and the bond espressly indemnifies them against loss for which they may 
recover against the surety under a contract made for their benefit, though 
they are not specifically named therein, and defenses of the surety which 
may be available against the owner are not available against such mate- 
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rinlmen in their action to recover for material furnished by virtue of the 
contractual provisions in their behalf. Peeler v. Casual'ty Co., 197 N. C., 
256, cited and distinguished. 

STACY, '. J., not sitting. 

APPEAL by United States Fidelity and Guaranty Company from 
Grady, J., at August Special Term, 1929, of HAYWOOD. NO error. 

Morgan, Ward  & Stamey for plaintiff. 
Harkins & V a n  Winkle; for appellant. 

ADAMS, J. On 26 April, 1926, the Catawba Construction Company, 
Inc., and J. D. Hood, trustee, entered into a written contract by the 
terms of which the Construction Company was to grade and build on 
Hood's property a highway or road between a designated place near 
Balsam and a place on Balsam Mountain known as Yellow Face Knob. 
The terms and specifications were set out in the contract. The Construc- 
tion Company as principal and the Cnited States Fidelity and Guaranty 
Company, as surety, executed a bond on 24 April, 1926, payable to Hood, 
trustee, in  the penal sum of $20,000 to secure the company's perform- 
ance of its contract. The material parts of the bond will be referred to 
hereafter. The Construction Company in part built, lout did not com- 
plete a road five miles and a half in length; and in the course of the 
work i t  purchased from the plaintiff quantities of Euloj pipe to be used 
in the construction of culverts. The total purchase price was $2,884.30, 
but a credit of $1,078.80 for returned pipe left due the plaintiff 
$1,805.50; and for this amount the plaintiff brought suit against the 
defendants. On the trial the appellant introduced in evidence the judg- 
ment roll in the case of Catawba Construction Company v. J. D. Hood, 
trustee, and others for the purpose of showing that I:-Iood had made 
default in his payments and was then indebted in the sum of $38,693.23 
to the Construction Company, which for this reason had been forced 
to leave the work unfinished. This record was the (lppellant's only 
evidence. The Construction Company filed no answei. and of course 
offered no testimony. The appellant's motion for nonsuit was denied 
and the jury gave the plaintiff a verdict for $1,805.E1O with interest 
from 30 June, 1926. To the court's refusal to dismiss the action and to 
the judgment rendered for the plaintiff the appellant excepted. These 
are the only assignments of error. 

I t  is necessary only to advert to the provisions of section 2445 of the 
Consolidated Statutes, because they relate to the construction of public 
buildings by counties, cities, towns, and other municipal corporations. 
Reference to this section as enacted in 1913 (Public Laws 1913, ch. 150, 
see. 2) was mado by the Court in McCausZand v. C m t w c t i o n  Co., 172 
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N. C., 705. I t  was there held that  the terms of the contract and bond 
under consideration lvere confined strictly to the indemnity of the owner 
and that  the bond did not contemplate the payment of a bill for mate- 
rials which were used in the construction of a building. See Clark v. 
Bonsal, 157 N. C., 270; Peacock v. Wil l iams ,  98 N .  C., 324. B u t  
several decisions were cited in which i t  is held that  in case of guaranty 
bonds or written contracts of indemnity third persons interested and 
having claims, though not named, may maintain a n  action when i t  
appears by "express stipulation or by fa i r  and reasonable intendment 
that  their rights and interests mere contemplated and being provided 
for." And these decisions are  not exclusively those in  which the terms 
of the bond are prescribed by statute. This Court has often had occa- 
sion to apply the principle that  a person who is the beneficiary of a 
contract, though not a party or privy, is  entitled to maintain an action 
for its breach. One who furnishes material for  a building, even if not 
named in the contract between the owner and the builder, may bring 
suit on the contractor's bond and recover if the bond provides in  express 
terms for liability to such person or for payment by the contractor of 
claims of this kind. XcCausland v. Consfmdction Co., supra;  Gorrell V .  

Water S u p p l y  Co., 124 S. C., 328; Gastoniai v. Engineering Go., 131  
N .  C., 363; S u p p l y  Co. v. Lumber  Co., 160 N.  C., 425; X o r t o n  v. 
Water Co., 168 K. C., 582; Ply ler  v. Ell iot t ,  191 X. C., 54;  G ~ L S S  Co. 
7.. Fidel i ty  Co., 193 N.  C., 769. 

B y  an  application of these principles to the contract i n  question i t  
is made clear that  the appellant's exceptions should be overruled. The  
contract and bond must be construed together. Xanufnc tur ing  CO.  v. 
d n d r e r s ,  165 S. C., 285. I n  the former the contractor agreed to  pay for 
the materials he purchased, and in the latter he not only agreed to pay 
all claims of materialmen; he stipulated that  "this bond shall be for the 
benefit of the materialmen and laborers having a just claim, as well as 
for J. D. Hood, trustee." B y  virtue of these provisions the claim of the 
plaintiffs is not subject to the defenses available to the surety against 
Hood, the promisee and owner of the property. Peeler v. Casualty Co., 
197 N .  C., 286, is easily to be distinguished. We find 

No error. 

STACY, C. J., not sitting. 
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IDA BONAPART v. W. hl. KISSEX, FRANK L. RLUJI & COMPANY, 
ASD THE CITY OF WINSTON-SALEM. 

(Filed 8 January, 1930.) 

1. Riunicipal Corporations E e ;  Negligence A c-Evidence of joint neg- 
ligence of city a n d  another  resulting i n  injury f rom falling wall held 
sufficient. 

Where there is evidence tending to show that the private owner of a 
building left part of the building wall standing in an unsafe condition 
after tlie building had been condemned by the city building inspector, 
and that the city had constructed a retaining wall contiguous thereto, 
but had failed to construct weep holes therein so that the waters from the 
lands of the private owner were ponded back on his hinds and seeped 
through the ground and sobbed and softened the foundatims on the build- 
ing mall so that after a heavy rain i t  fell over into tlie city market place 
and injured the plaintiff: Held, the evidence discloses joint negligence on 
the part of the city and the private owner, and the injury therefrom 
could have been reasonably anticipated, and is sufficient to sustain the 
verdict of the jury against them as joint tort-feasors, anti that there was 
no primary and secondary liability between them, and defendants' motion 
a s  of nonsuit was properly denied. C. S., 567. 

2. Trial E g-Error i n  explaining law i n  s tat ing contemtions of parties 
held not reversible, construing t h e  charge as a whole. 

Where in an action to recover damages for a personal injury alleged to 
have been caused by the negligence of the defendants, 1he judge in his 
charge to the jury states the respective contentions of the parties, and 
then correctly charges the law arising from the evidence in the case, con- 
struing the charge as  a whole it will not be held as reversible error that 
in his statement of the contentions of the parties he did not refer to the 
element of proximate cause, having given it in his charge as  to the law. 

APPEAL by defendants  f r o m  Lyota, J., and  :I jury,  a t  J u n e  Term,  1929, 
of FORSYTH. KO error .  

T h i s  is a n  action f o r  actionable negligence brought by  ~ l a i n t i f f  against 
defendants f o r  in jur ies  received. 

The facts: W. N. Nissen is  t h e  owner of a lot i n  the c t y  of Winston, 
in the r e a r  of Sissen 's  lot is  the  Winston-Salem market .  T h e  Kissen 
lot is  liigher t h a n  t h e  market  lot. T h e  n a t u r a l  flow of water  f r o m  t h e  
Kissen lot was originally on t h e  marke t  lot. I n  1925 t h e  ci ty  excavated 
i ts  lot and  constructed a concrete re ta in ing  wall about  420 feet long 
which r u n s  f r o m  4 feet i n  height to  a maximum of 1 0  feet and back 
t o  7 feet at t h e  other end. T h e  concrete wall i s  about  7 4 e e t  high a t  the  
south end and  8 feet a t  the  nor th  end of t h e  Nissen property. T h e  
na tura l  ea r th  is  about  12 inches above a n d  (>lose to  the top of t h e  con- 
crete wall, a s  i t  extends along the r e a r  of t h e  Nissen lot T h e  concrete 
wall varies i n  thickness, i n  the  r e a r  of t h e  Nissen prcperty i t  is  21  
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inches thick. I t  was in  evidence that  the foundation of the Nissen 
brick wall was below, some 8 inches or a foot, the top of the concrete 
wall. 

C. S., 2773, 2774 and 2776, make provision that  the local inspector 
of the municipalities of over 1,000 inhabitants can, when i t  appears that 
a building is especially dangerous condemn same-"shall be held to be 
unsafen-and punishment is fixed for allowing unsafe buildings to stand 
after certain notice. About the first of July,  1928, the inspector con- 
demned the west wall of the Nissen building adjacent to the city market, 
and recommended to the owner t o  make i t  safe or tear i t  down. After 
the owner was notified, he had the defendants Frank L. Blum & Com- 
pany to  do the work. After it was torn down, the building inspector 
refused ro allow i t  built back on the portion of mall which was left as 
the fouidation was "too bad to build on." There was evidence to the 
effect that  Blurn 6t Company were agents of Sissen and not independent 
contractors of PIT. M. Nissen and had done the work with due care. The  
Nissen wall adjacent to the market was torn down to the level of the 
concrete floor and the remaining par t  of the mall, which was 8 or 9 
feet in height, was left standing for sometime. 

The retaining mall, built by the city, adjoining the Kissen property, 
was built without any reinforcing steel, without any tie rods, and with- 
out veep holes. Sometime after it was erected it cracked and began to 
lean or bulge at the top. To remedy this the city drilled weep l~oles 
in the wall for the purpose of releasing any accun~ulation of water from 
behind i t  and a t  certain points put in tie rods to  keep the wall from 
rnoring or bulgiug any further. In to  the space left between the wall 
after it had moved and the dir t  from which i t  had moved the city filled 
with rock. During the forty-nine hours immediately preceding the time 
the wall fell there was a rainfall in Winston-Salem of 5.46 inches, 
w2licli was the heaviest rainfall tha t  had been recorded in Winston- 
Salem during 6 years. The city used the property adjacent to the Nissen 
property for market purposes. 

After the wall was built, i t  was in cvidence that water collected be- 
tween thc concrete retaining wall and the mall of the Kissen building 
and caused the concrete retaining wall to move westwardly a few inches 
immediately west of the Nissen property n-hich it was in evidence 
affected the foundation of the Nissen mall. The  building of the concrete 
mall without sufficient weep holes, it mas in evidence, caused the water 
from the heavy rains which fell during the forty-nine hours inmediately 
preceding the disaster to pond back of the concrete retaining wall, and 
it was in  evidence in this way the earth was softened and the foundation 
under the Sissen wall was injured and damaged. The wall of the Nissen 
building left standing for some time, on August 11, 1928, fell over the 
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concrete wall into the market place, a curb market, or plaintiff when 
she mas there for the purpose of purchasing produce and seriously in- 
jured her, for which this action is instituted. 

The issues submitted to the jury and their answers hereto, were as 
follo~vs : 
"1. Was the plaintiff injured by the negligence of the defendant, 

Tir. 31. Nissen, as alleged in  the complaint? Answer: Yw.  
"2 .  Was the plaintiff injured by reason of the negligence of the de- 

fendant, F rank  L. Blum & Company, as alleged i n  the complaint? 
Answer: No. 

"3. Was the plaintiff injured by reason of the negligence of the de- 
fendant, city of Winston-Salem, as  alleged in the complaint ? Answer: 
YCS. 

"4. Was the negligence of W. M. Nissen primary and that  of the city 
of Winston-Salem secondary ? Answer : No. 

" 5 .  Was the negligence of F rank  L. Blurn 65 Company primary and 
that  of the city of Winston-Salem, secondary ? Answer : 

" 6 .  What amount, if any, is the plaintiff entitled to recover of the de- 
fendant? Answer : $3,500." 

The defendants made numerous exceptions, assignments of error and 
appealed to the Supreme Court. 

J .  X .  Wells, Jr., and John C .  Wallace for plaintiff. 
Efird (e. Liipfert and Manly, Hendren 4 Tlromb7e for TV. X. Sissen. 
I'arrish & Deal for city of Winston Salem. 

C ' L A R I ~ S O K ,  J. At  the close of plaintiff's evidence and a t  the close of all 
the evidence the defendants, W. M. Nissen and the city of Vinston- 
Salem, made motions for judgment as in case of nonsuit. C. S., 567. 
The court below overruled these motions and in this we can see no error. 

The  jury having acquitted Blum 65 Conlpany of any negligence, and 
thcre being also evidence to the effect that  they were merely agents of 
TV. 1\I. Kissen, they are out of the picture. The jury focnd both W. M. 
Sissen and the city of Winston-Salem negligent as  joint tort-feasors 
and there was evidence to sustain the finding. The jury further found 
that  as between Nissen and the city of Winston-Salem there was no 
primary and secondary negligence or liability. KO exception was taken 
to the issue. On the record, which is voluminous, we think there is 
ample evidence for  the jury to  find the joint negligence of Nissen and 
the city. 

The natural  drain from the Nissen property was on the city market 
property. T h e  city dug down the bank and built a col;crete retaining 
wall near to the building on the Kissen property. 
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BONAPART v. NISSEN. 

The principle of law is stated thus in  Porfer v. Durham, 74 N. C., a t  
p. 779. ( 'It has been held that  an owner of lower land is bound to 
receive upon it the surface water which falls on adjoining higher land, 
and n-hich naturally flows 0x1 the lower l a d .  Of course when the water 
reaches his land the lower owner can collect i t  i n  a ditch and carry 
i t  off to a proper outlet so that  it will not damage him. H e  cannot 
liower-er raise any dyke or barrier by which it will be intercepted and 
thro~vn back on the land of the higher owiier. While the higher owner 
is entitled to this service, he cannot artificially increase t h ~  natural  
quantity of water, or change its natural manner of flow by collecting 
it in a ditch and discharging i t  upon the servient land a t  a different 
place, or in a different manner from its natural discharge." Winchester 
v. Byem, 196 N .  C., a t  p. 354. 

I n  reference to the reciprocal duty that  Nissen and the city of 
Winston-Salem owed as adjoining property owners, we find in Davis v.  
Suwzmerjield, 131 N.  C., a t  p. 354 (see, also, 133 N.  C., 325), the 
following: ('The true rule deducible from the authorities seems to be 
that, while the adjacent proprietor cannot impair the lateral support 
of the soil in its natural condition, but is not required to give support 
to the artificial burden of a wall or building superimposed upon the 
soil, yet he must not dig in  a negligent manner to the illjury of that 
wall or building, and i t  is negligence to excavate by the side of the 
neighbor's mall, and especially to excavate deeper than the foulldation 
of that wall, without giving the owner of the wall notice of that  inten- 
tion, that he may underpin or shore his wall, or  relieve it of any extra 
weight on the floors, and the excarating party should dig out the soil 
i n  seetioris a t  a time so as to give the owner of the building opportunity 
to protect i t  and not expose the whole wall to pressure at once. The  
defendants did not give any notice of the nature of their proposed 
excavation, and the evidence justified the jury in finding them guilty of 
negligence." 

I t  was the contention of plaintiff that  the Nissen building after being 
condemned was partly torn down and a certain mall was left standing 
for sometime in an unsafe condition. The foundation was too bad to 
build on. I t  could be readily seen, if the standing mall fell, it  would, as 
it did, fall over the city concrete retaining wall into the curb market 
where people assembled for trade. That  it was the duty of the city to SO 

build its concrete retaining wall adjoining the Nisseu property that  the 
natural drainage of water would not be thrown back on the Nissen 
property, the higher owner. That  this was not done and that the re- 
taining wall mas defectively constructed and the water that naturally 
flowed from the Nissen property on the market lot had no sufficient 
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outlet, and owing to  the heavy rains the water was ponded back of the 
concrete retaining wall of the city and sobbed and sof:ened the earth 
and weakened the foundation of the Nissen wall, which was improperly 
built and made heavier by the wall being wet by the h2avy rains, and 
these conditions caused the wall to fall. That  both Nissen and the city 
of Winston-Salem failed to use due care under all the circumstances. 
That  it could be reasonably antiripated that  the particular in jury  or 
harm might follow the wrongful acts. Hall v. Rinehart, 192 N.  C., 
70G. There was evidence to sustain these contentions and the jury found 
that they were jointly negligent. We think the verdict should be sus- 
tained and we find no prejudicial or reversible error i n  the record, 
as we will hereafter indicate. 

There are various contentions made by both Kissen and the city of 
Winston-Salem, but we do not think they are material from the view 
we take of the case. Both Nissen and the city of Winston-Salem con- 
tend that  a new tr ial  should be granted on the following excerpt from 
the charge: "She contends, gentlemen of the jury, further, that  each 
of the defendants had been guilty of actionable wrong, 110th collectively 
and separately, and that  these wrongs caused the injuries she sustained. 
The plaintiff sets out a number of different allegatior~s of actionable 
negligence. I t  is not necessary that  they prove each of these acts of 
negligence for you to  find that  any or all of the defendants have been 
guilty of actionable wrong. ( I f  you should find by the greater weight 
of tlie evidence that  the plaintiff has proved a breach of duty of any 
one of the defendants to the plaintiff, then the proving of that  one 
breach on behalf of any one of the defendants is sufficient for you to 
answer the issue as  to negligence against that  particular defendant 
Yes.)" We give the whole of this par t  of the c h a r g e t h e  exception is 
to the above portion of the charge in  parenthesis. T l i s  excerpt was 
taken from that  portion of the charge setting forth the contentions, and 
the defendants contend that  this statement leaves out a fundamental 
principle that  the negligence of the parties must be the  proximate cause 
of the injury. This  is axiomatic, but the court below was merely setting 
forth in the contentions the duties of the parties. 

After setting forth fully the contentions of all the prirties, the court 
said:  "Gentlemen of the jury, these are the contentions of the respec- 
t i re parties. . . . The burden of these issues, tha t  is the lst ,  2nd, 
3rd and 6th issues, is on the plaintiff to satisfy you from the evidence 
and by the greater weight of the evidence that she is entitled to recover 
of each of these defendants. As I told you in the beginning, this action 
is based on the alleged negligence of the respective defendants, or any 
of them. Now, it is necessary for the jury to understand what negligence 
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is. Negligence is the failure to do that  which a reasonably prudent man 
would ordinarily have done under the circumstances and the situation, 
or the omission to use means reasonably necessary to avoid or prevent 
injury to others. T o  establish actionable negligence the plaintiff is re- 
quired to show by the greater weight of the evidence, first, that there 
has been a failure to exercise proper care in  the performance of some 
legal duty which the defendant owed the plaintiff a t  the time and 
under the circumstances in which they were placed, proper care being 
that  degree of care which a prudent man should exercise ordinarily 
under like circumstances and charged with a like duty;  and, second, 
i t  must appear that such negligent breach of duty was the proximate 
cause of the injury, the cause that produced the result in continuous 
sequence, and without which i t  would not have occurred, and one from 
which any man of ordinary prudence could have foreseen that such a 
result was probable under all the facts as they existed." 

"It is well settled that  when there are  conflicting instructions upon 
a material point, a new trial must be granted, as the jury are not sup- 
posed to be able to determine when the judge states the law correctly 
and when incorrectly." Edwards v. R. R., 132 N. C., at  p. 101. hlay  v. 
Grove, 195 N. C., 235. 

The excerpt from the charge complained of was in the contentions. 
The charge fully covered the law. The allegations of actionable negli- 
gence and the breach of duty set forth in  the contentions are fully 
explained in  the charge, what i t  consists of and negligence, and that i t  
must be the proximate cause of the injury. We cannot see how the 
jury could have been misled and taking the contention with the charge 
on the law the matter i s  fully explained. I f  the contentions are strictly 
taken as a part of the charge and if we construe the contentions with the 
charge they are reasonably reconcilable. The charge should be con- 
sidered as a whole. I f  the charge, as a whole, is correct, an  expr&sion 
standing alone, though technically incorrect is not reversible error. Pur- 
nell v. R. R., 190 N. C., 573. 

The record consists of 291 pages, which we have read with care. 
We have examined the assignments of error and authorities cited in 
the able briefs of defendants. We  do not see any new or norel proposi- 
tions of law. From a thorough examination of the record and authori- 
ties, we cannot find any reversible or prejudicial error. 

No error. 
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P. L. THRELKELD AND J. B. CORY v. MAIERAGSON LAND CO., INC., 
B E V E R L Y  HILLS,  INC., ET AL. 

(Filed 8 January, 1930.) 

1. Lis Pendens A b---Quantity of land upon which notice of Lis pendens 
may be filed. 

One having the right to file notice of 16s pendens upon lands of a cer- 
tain acreage and description is  not entitled to  file lis pe$zde?w on a much 
larger acreage in which in a subsequent transaction of conveyance it  has 
been included. 

2. Mortgages C c-Registration determines priority of d a d s  of trust and 
mortgag-Fraud. 

Where the grantor of lands claims a lien under a mortgage given for the 
balance of the purchase price, but has neglected to have i t  registered 
until the lands had been conveyed by registered mortgage, no notice, in 
the absence of fraud, can supply that  of registration under our statute, 
C. S., 3309, and the purchase-money mortgage is subject to the prior regis- 
tered incumbrance, and where the holder of the purchase-money mortgage 
does not allege that the subsequent mortgagee had not..ce of fraud and 
was not an innocent purchaser for value, his prayer to have his purchase- 
money mortgage declared a prior lien cannot be granted. C. S., 1009. 

3. Lis Pendens A +In this case held: action was not one affecting title 
to realty, and judgment canceling notice of lis pend~ens was proper. 

Where the mortgagee of lands brings an action to recover on the note 
secured by the mortgage and to set aside a deed of t h l  mortgagor, but 
not to foreclose the mortgage, the action is not one affecting the title to 
land within the meaning of C. S., 500, and the judgmlmt of the lower 
court canceling and removing the notice of lis pondens from the records 
will be affirmed on appeal. 

APPEAL by plaintiffs f r o m  Sinclair, J., a t  Special  August  Term,  1929, 
of B<NCOMBE. Affirmed. 

Facts: O n  1 5  Apri l ,  1925, P. L. Threlkeld a n d  wife Bel l  M. Threl-  
keld a n d  J. B. Cory and  wife Addie 11. Cory, sold and  conveyed to t h e  
defendant Malcragson L a n d  Co., a corporation, a piece 3f l and  i n  B u n -  
combe County, containing approximately 5 acres. T h e  deed t o  th i s  l and  
was du ly  recorded i n  the  office of the  register of deeds of Buncombe 
County on  3 1  J u l y ,  1925. 

( 2 )  O n  t h e  same date, 1 5  *4pril, 1925, the  Malcragson L a n d  Co., Inc.,  
conveyed t h e  same land to Robert  S. Brown, trustee, to  secure cer tain 
purchase-money notes, one of which f o r  $2,600 was  due  1 5  October, 1928, 
and  payable to  the  plaintiffs P. L. Threlkeld a n d  J. B. Cory. Brown i s  
not m a d e  a p a r t y  to  this  action. T h e  deed of t rus t  gives the  usual  power 
of sale i n  defaul t  i n  t h e  payment  of t h e  note. T h i s  deed of t rust  was 
duly recorded 27 Apri l ,  1929. 
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( 3 )  On 2 February, 1926, the Malcragson Land Co., Inc., conveyed 
the said 5 acres of land (approximately) and other land and Governor 
Heights, Inc., certain land, to Beverly Hills, Inc. The total acreage was 
approximately 194 acres. This deed was duly recorded on 6 March, 
1926. 

(4)  On 1 March, 1926, Beverly Hills, Inc., executed a deed of trust 
to Central Bank &. Trust Co., trustee, for the 194 acres to secure an 
indebtedness of $325,000 to various bondholders. This deed of trust was 
immediately recorded. 

The prayer of the complaint is ('that the note and deed of trust owned 
by the plaintiffs and described herein be declared a first lien against all 
of the properties of the Malcragson Land Company, and Beverly Hills, 
Inc.," etc. 

The prayer of the amended complaint is as follows: 
"1. That on account of the matters and things alleged in  the com- 

plaint and in this amended complaint, that the note of twenty-six hun- 
dred ($2,600) dollars and interest, and the deed of trust owned by the 
plaintiffs and fully set forth in the complaint, be declared a lien not 
only against the property in said deed of trust set forth in paragraph 
t ~ o  of the complaint, but also against all properties of Beverly Hills, 
Inc., as is fully described in paragraph four of the complaint. 

"2. That a commissioner be appointed to sell all the right, title and 
interest in and to all the lands described in said complaint, or so much 
thereof as may be necessary, to pay off said notes and interest due said 
plaintiffs, and execute sufficient deed in fee to the purchaser therefor, 
and pay the plaintiffs the sum of twenty-six hundred ($2,600) dollars, 
and interest at  6 per cent per annum from 15 April, 1925, and pay 
over the balance, if any, to the clerk of Superior Court, to be paid to 
the defendants herein. 

"3. That said plaintiffs recover of said defendants the sum of twenty- 
six hundred ($2,600) dollars, and interest from 15 April, 1925." 

The plaintiff filed a notice of lis pendens  on the 194 acres of land and 
thereafter filed notice of amended lis pendens  on only the 5 acres of 
land in the deed of trust to Robert S. Brown, trustee, for plaintiffs to 
secure the $2,600 balance purchase money on the land. 

The other material facts will be treated in the opinion. 
The court below rendered the following judgment: "This cause com- 

ing on to be heard, and being heard, upon the motion made by the de- 
fendants in the above entitled case, before his Honor, N. A. Sinclair, 
judge presiding over the Superior Court of Buncombe County, State of 
North Carolina, at  the special term, August, A.D. 1929, of the Superior 
Court of Buncombe County, for an order canceling and removing from 
the records the alleged lis pendens  which the plaintiffs have filed in 
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the office of the clerk of the Superior Court of Buncombc: County, State 
of North Carolina, against the lands of the defendants in this action, 
and it appearing to the court from an examination of the entire record, 
including the complaint and amended complaint of the plaintiffs herein, 
that this is not an action affecting the title to real property and that 
the plaintiffs are not entitled to any lis pendens  against the lands of the 
defendants, or any part thereof. I t  is, therefore, ordered and adjudged: 
(1) That the plaintiffs are not entitled to any l i s  pendens or notice of 
l is  pendens against any part of the lands of the defendarts in the above 
entitled action. (2) That the l i s  pendens  filed by the plaintiffs in the 
above entitled action, which said l i s  p e n d e w  is recorded in the office 
of the clerk of the Superior Court of Buncombe County, State of North 
Carolina, in l is  pendens  Book 2, at  page 182, and also the notice of an 
amended l i s  pendens  filed in the office of the clerk of the Superior Court 
of Buncombe County, State of North Carolina, on 12 August, 1929, be, 
and they hereby are, canceled and removed from the records, and ad- 
judged and declared to be void and of no effect. The clerk will make an 
entry upon the l is  pendens  Book and indexes where said notices of 
lis pendens appear that the same have been canceled in accordance with 
this order." 

The plaintiffs excepted, assigned error and appealed to the Supreme 
Court. 

Roberts ,  Y o u n g  & G l e n n  for plaintif fs.  
Bernard ,  W i l l i a m s  & W r i g h t  for defendants .  

CLARKSON, J. I t  goes without saying that there could bt: no lis pendens 
on the entire 194 acres. The record discloses that the land that the 
controversy is about is approximately 5 acres and was fimt conveyed by 
plaintiffs to Malcragson Land Co., Inc., and by it with other land and 
Governor Heights, Inc., certain land, to Beverly Hills, Inc., totaling 
some 194 acres. The Beverly Hills, Inc., conveyed the 194 acres to the 
Central Bank 8: Trust Co., trustee, to secure an indebtedness of $325,000, 
due various bondholders. The deed of trust from the Malcragson Land 
Co., Inc., to Robert S. Brown, trustee for plaintiffs to secure $2,600 
balance purchase money on the 5 acres, dated 15 April, 1925, was not 
recorded until 27 April, 1929, years after the land was deeded to others, 
and the deed of trust made to Central Bank & Trust Co., trustee. 

"If a deed is registered, a subsequent purchaser has notice; but if a 
deed is not registered, and a subsequent conveyance is taken with actual 
knowledge of the former deed, and is registered first, i t  will have priority 
over the former deed, since it is held that no notice, however direct, will 
take the place of registration." North Carolina Practice and Procedure 
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(McIntosh), part sec. 344. C. S., 3309, 3311. Roberts c. Massey, 185 
N .  C., 164; Bank v. Smith, 186 N .  C., a t  p. 641; Ellington v. Supply 
Co., 196 N .  C., a t  p. 789. 

I t  appears of record that  the 194 acres, in which the 5 acres in  con- 
troversy is included, was conveyed to  the Central Bank & Trust Co., 
trustee, to secure an  indebtedness of $325,000. Plaintiff's deed of trust 
is subject to this lien. Cpon the foreclosure of plaintiff's deed of trust 
they would have certain rights not necessary to discuss, if plaintiffs 
could set aside the deed from Malcragson Land Co., Inc., to Beverly 
Hills, Inc.  The Central Bank 8t Trust  Co., trustee, is not made a party 
to the action, but if i t  was and i t  took in good fai th for d u e  and 
without notice, its lien would still be prior to plaintiffs' deed of trust 
as i t  was registered before. 

('Under C. S., 1009, a purchaser for ~ a l u c  and without notice of any 
fraud gets good title by conveyance or transfer from fraudulent vendor. 
See Cox v. Wall, 132 K. C., 730." Bank v. Ilfackorell, 195 T;S. C., a t  p. 
745. See Arrzngton 21. Arrington, 114 N .  C., a t  p. 166; Brown 21. Sheets, 
197 N.  C., 268; 63 A. L. R., 1357. 

There is no allegation in  the complaint that  the Central Bank 8t 
Trust  Co., trustee, to secure the indebtedness of $325,000 is not a pur- 
chaser for value in good fai th and that  i t  had notice of the alleged fraud 
of Malcragson Land Co., Inc., and Beverly Hills, Inc., without such an  
allegation if the action mas to foreclose the deed in trust of plaintiffs, 
plaintiffs' prayer could not be granted, that "the note and deed of trust 
owned by the plaintiffs and described herein be declared a first lien," etc. 

C. S., 500, is as follows: "In action affecting the title to real prop- 
erty, the plaintiff, a t  or any time after the time of filing the complaint 
or when or any time after a warrant  of attachment is issued, or a 
defendant when he  sets u p  an  affirmative cause of action in his answer 
and demands substantive relief a t  or any time after the time of filing 
his answer, if it  is intended to affect real estate, may file with the clerk 
of each county in which the property is situated a notice of the pendency 
of the action, containing the names of the  parties, the object of the 
action, and the description of the property in that  county affected 
thereby." 

C. S., 504, provides how the l i s  pendens notice can be canceled. 
I n  Arrington v. Arrington, 114 N .  C., a t  p. 159, i t  is said:  "Without 

entering into a general discussion of the subject, i t  is  sufficient to say 
that  where the suit has been prosecuted with proper diligence the lis 
penden8 continues until the final judgment ( 1  Beach Mod. Eq. Jur . ,  
440, and Benn. Lis Pend., see. 78), or until i t  has been canceled under 
the directions of the court. The  Code, see. 229 (C. S., 504, supra)." 
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In  H o r n e y  v. Price,  189 N.  C., a t  p. 824, it is said:  "This l is pendens 
statute applies to 'an action affecting the title to real property.'" The  
subject is discussed in that  case, citing authorities. I t  is not applicable 
to one seeking to recover a money judgment. Pierce 2;. Mallard, 197 
K. C., 679; See Brinson v. Lacy,  195 N.  C., 394. 

I n  Askew v. Hotel  Co., 195 N. C., p. 456, we find the following prin- 
ciple: An  existing corporation, when retaining its corporate identity and 
retaining assets sufficient to pay its creditors, does not effect a merger by 
exchanging its stock with another and similar corporation, so as to make 
the latter liable for its debts under the doctrine of implied assumpsit 
or  substitution of debtors, in the absence of fraud. C. S., 1005. Helsa- 
beck v. Vass ,  196 N .  C., 603. 

The present action is not to foreclose the deed of trust made by 
Malcragson Land Co., Inc., to Brown, trustee, for plaintiffs, to secure 
the $2,600 note. On account of plaintiffs' neglect and misfortune to  
register their deed of trust before the $325,000 lien to the Central Bank 
& Trust  Co., trustee, for various bondholders, plaintiffs' deed of trust 
became subject to the Central Bank & Trust  Go., trustee, deed of trust. 
The  action is  to  recover on the $2,600 note from the maker Malcragson 
Land Co., and certain officers of the corporations and to set aside the 
deed made by Nalcragson Land Co., Inc., to  Beverly Hills, Inc. This  
action is not one "effecting the title to real property." The  judgment 
below is  

Affirmed. 

T. J. J O N E S  v. H. H. RHEA ET AL. 

(Filed 22 January, 1930.) 

Judgments P +In this case held: jud-ment debtor was not entitled to 
assignment and acquired no rights tw purchaser at execution sale. 

Where a note has been reduced to judgment against its two co-makers, 
and one of them pays more than half thereof, and after exxution is issued 
for the remainder the other pays the balanw due and has the judgment 
assigned to a trustee for his benefit, and bids in the property a t  the esecu- 
tion sale on the lands of the first judgment debtor: Held,  the judgment 
debtors were jointly and severally liable on the judgment, and the debtor 
paying less than half thereof may not maintain that he was liable as 
surety contrary to the record, and he was not entitled to the assignment, 
and his title as purchaser at the execution sale is not gcbod as against a 
subsequent purchaser from the first judgment debtor, and, the amount of 
the purchase price a t  the sale being repaid to him as the assignee of the 
judgment creditor, he has suffered no loss, and an instruction directing a 
verdict in his favor in his action to be declared the owner of the lands is 
reversible error. C. S., 614, 618, 3309. 
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APPEAL by defendants from XcElroy, J., at  J u l y  Term, 1929, of ASHE. 
New trial. 

C. W. Higgins, Ira T.  Johnson and 1'. C. Bowie for plaintiff. 
W .  R. Bauguess for defendants. 

ADANS, J. The plaintiff brought suit to be declared the owner of a 
one-third undivided interest i n  the land described in  the complaint. 
5. H. Gentry had formerly owncd this interest i n  fee simple. On 
1 August, 1917, Ethel Graybeal, then unmarried, and J. H. Gentry 
and his wife, Effie C. Gentry, executed a deed of trust to F. S. Kirk- 
patrick and D. H. Hon-ard, trustees, to secure the payment of $6,000 
evidenced by two notes, one in the sum of $5,000 payable to X a r y  D. 
Kirkpatrick, and the other in  the sum of $1,000 payable to Sallie R. 
West. The property conveyed i n  the deed of trust consists of the land 
described in the complaint and another tract containing one hundred 
acres. The parties agreed that if default i n  payment were made and a 
sale of the property became necessary recourse should first be had to the 
second tract for the payment of $4,000, and that for payment of the 
remaining $2,000 J. H. Gentry's undivided interest in the tract de- 
scribed in the complaint should first be sold. On 2 August, 1920, the 
$1,000 was paid ; the remainder of the debt was unliqnidated. 

On 17 April, 1922, Thomas J. Graybeal obtained and docketed a judg- 
ment for $2,371.47 with interest against J. H. Gentry and Thomas J. 
Jones as principals, and C. S. Goss as surety. The judgment is credited 
with $1,500 paid by Gentry. The clerk issued an  execution on 2 August, 
1926, and on 6 of September the sheriff exposed to sale Gentry's undi- 
vided interest i n  the land and executed and delivered to the plaintiff 
as purchaser a deed of conreyance which was duly registered on 
25 March, 1927. 

On 5 April, 1922, J. H. Gentry and his wife and Ethel  Graybeal 
Haggaman and her husband, J. E. Haggaman, conveyed in  fee the land 
described in  the complaint to J. F. Rhea and S. L. Mock. This deed was 
registered on 12 May, 1922. I t  was admitted that the land described in 
the sheriff's deed is the land described in  the complaint and in  the deed 
of trust, and that  the defendants were in possession of the land in  con- 
troversy. 

These are the material facts upon which his Honor submitted the 
issue, "Is the plaintiff the owner and entitled to the possession of one- 
third undivided interest i n  the land described in the complaint in  this 
cause?" The jury returned an  affirmative answer under a directed in- 
stluction to do so if they believed the eridence. Judgment was given 
for the plaintiff and the defendants excepted and appealed. 
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The lien of a judgment on real property is effective frcm the moment 
the judgment is  properly docketed. C. S., 614; Trust Co. v. Currie, 
190 N. C., 260. An unregistered deed, although valid between the par- 
ties, does not convey title as against creditors or purchasers for a valua- 
ble consideration. C. S., 3309; Colcan v. Withrow, 109 N.  C., 636; 
Ilooker v. A7ichols, 116 N.  C., 157. As the lien of the judgment ante- 
dates the registration of the deed executed by Gentry and his cotenants 
to Rhea and Mock, we should conclude, in the absence of other evidence, 
that the sheriff's deed conveyed the better title. But * h e  defendants 
contend that the plaintiff is barred by reason of the fallowing undis- 
puted facts: 

The Graybeal judgment was recovered on a note in which the plaintiff 
and J. H. Gentry were principals. The judgment crcbditor received 
from Gentry $1,500, credited the judgment with this sum, and after- 
wards caused an execution to be issued against all the judgment debtors. 
More than three weeks after the execution had been issued the judgment 
creditor received from the plaintiff $1,153.32 and sold and transferred 
the judgment to a trustee, who was to hold it for the benefit of the 
plaintiff. 

The defendants contend that the plaintiff and Gentray were jointly 
and severally liable on the note and judgment (C. S., 459), and that the 
plaintiff after paying the remainder due on the judgment acquired no 
rights against them by having the judgment assigned to a trustee for his 
benefit. They tendered an instruction to this effect which the judge 
declined to give the jury. 

This Court has held in a number of cases that a surety who pays a 
judgment may preserve the lien thereof against the principal debtor by 
taking an assignment of the judgment to a trustee for his ~enefit. Davie 
v. Sprinkla, 180 N .  C., 580; Fowle v. McLean, 168 N.  C., 537; Bank v. 
Hofel Co., 147 N. C., 594; Peebla u. Gay, 115 N. C., 38; Hodges v. 
Armstrong, 14 N. C., 253. I n  his reply the plaintiff alleged that he had 
signed the note as surety for Gentry, but the record eviclence he intro- 
duced shows that he and Gentry were principals in the note and in the 
judgment. I f  they were principals they were liable jointly and severally 
to the judgment creditor, and their liability inter se wa3 determinable 
by section 618 of the Consolidated Statutes. The relevant provisions are 
as follows: "In all cases in the courts of this State wherein judgment 
has been, or hereafter may be, rendered against two or more persons or 
corporations, who are jointly and severally liable for its payment either 
as joint obligors or joint tort-fewom, and the same has nct been paid by 
all the judgment debtors by each paying his proportionats part thereof, 
if one of the judgment debtors shall pay the judgment creditor, either 
before or after the execution has been issued, the amount due on said 
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judgment, and shall, at  the time of paying the same, demand that  said 
judgment be transferred to a trustee for his benefit, i t  shall be the duty 
of the judgment creditor or  his attorney to transfer without recourse 
such judgment to a trustee for the benefit of the judgm~nt  debtor paying 
the same." 

I n  its application to the question under discussion the statute con- 
templates the payment by one of two or more joint obligors v h o  are pri- 
marily and equally liable either of the entire debt or of more than his 
proportionate part  of i t  as precedent to his right to demand of the 
judgment creditor a transfer of the judgment to a trustee. The evidence 
fails to disclose the plaintiff's payment of any sum in  excess of his pro- 
portionate part of the debt; i n  fact i t  shows that  he paid less than his 
part. When the plaintiff made his payment Gentry had already paid 
more than one-half the amount to xhich the judgment creditor mas 
entitled. 

T o  meet this situation the plaintiff contends that the cost of the suit 
and the sheriff's commissions were sufficient to sustain the sale &en if 
the judgment creditor's title was not transferred to the trustee and that 
the costs mere paid by the purchaser after the sale. The record, we 
think, indicates otherwise. The plaintiff, having previously paid the 
remainder actually due on the judgment, bid $500 a t  the sale and the 
sheriff, according to his return, paid this entire sum "to the assignee of 
the judgment creditor." The payment was made, if at  all, for the benefit 
of the plaintiff because i t  was for his benefit that the trustee accepted 
the assignment. I t  is apparent from the officer's return that the plain- 
tiff suffered no loss. Whether Gentry objected to the sale does not ap- 
pear;  he is not a party to the suit. 

H i s  Honor inadvertently failed to submit the defendants' contention 
in reference to the assignment of the judgment, and for this reason there 
must be a new trial. There are other exceptions which may not again 
be presented. 

New trial. 

J .  H. WILLIAMS v. FREDERICKSON MOTOR EXPRESS LISES, INC. 

(Filed 22 January, 1930.) 

1. Highways B +-Evidence of defendant's negligence in  parking without 
lights held sufficient. 

Evidence tending to show that the plaintiff's automobile collided with 
defendant's truck parked partly across the highway on a dark night 
without a tail light in violation of statute, causing personal injury to the 
plaintiff and damage to his car, is sufficient to sustain an affirmative 
answer upon the issue of defendant's actionable negligence. C. S., 2621 
(77 ) ,  2621 (94). 
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2. Negligence c: Highways B g-Where two infcrenres aar permissible 
from evidence as to plaintiff's negligence the question is for jury. 

Contributory negligence of the plaintiff will not be held to bar recovery 
as a matter of law when an inference in his favor is permissible from the 
evidence, and in  this case where the defendant had parked its car on a 
dark night upon the side of the highway without a tail light, and there 
is a reasonable inference that under the existing conditions the plaintiff 
could not have seen the truck in time to have avoided the injury, in the 
esercise of ordinary care, the question of contributory negligence upon 
the issue is for the determination of the jury. 

CIVIL ACTION, before Sink,  Special Judge, at March Term, 1929, of 
MECKLENBURQ. 

The evidence tended to show that on the early morning of 26 Novem- 
ber, 1927, a t  about 4 o'clock in  the morning, the plaintiff was driving 
his automobile between Charlotte and Gastonia on Highway No. 20, 
which is an improved highway. About ten miles from Charlotte the 
plaintiff, while driving on the proper side of the highway, at a speed 
of about twenty-five miles an hour, collided with a truck owned by the 
defendant, which was parked on the highway without a tail light. The 
body of the truck stood about fifty inches from the ground. The tail 
gate of the truck was projecting at an angle of about 45 degrees, and 
there was no light on the tail gate. 

Plaintiff testified that prior to the collision he was keeping a "lookout 
up to the time the collision occurred." Plaintiff further testified that 
the lights on his car were adjusted in accordance with the requirements 
of the law of North Carolina. 

There was further evidence that the plaintiff was going up grade 
when the collision occurred; that the pavement was dry, and that it was 
very dark. "The road was straight all the way u p  tht! hill" for at 
least 200 yards. The hard surface was about 22 feet wide at  the point 
of the collision. Plaintiff testified: "I guess I was within five or ten 
feet of the truck before I saw it. I f  the truck was moving I could not 
tell you. When I hit it, it did not drag me one inch. I came to a dead 
stop as soon as I hit it. I ran my car up underneath the bottom of 
the truck." The truck was loaded with automobile tires and stood 
about twelve feet high, and was five or six feet wide. 

The testimony further tended to show that plaintiff sustained prop- 
erty damage and serious personal injury. 

Issues of negligence, contributory neg'ligence and damages were sub- 
mitted to the jury and answered in favor of plaintiff. 

The verdict awarded damages in the sum of $3,757.00. 
The defendant offered no evidence. 
From judgment upon the verdict the defendant appeal'ed. 
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D. B. S m i t h  and S f e t m r t ,  McRale & Bobbit t  for plaintiff. 
T h a d d c u s  A. A d u m s  and  J o h n  M.  Robinsom for defendant.  

BROGDEN, J. The plaintiff was driving a n  automobile in the night 
time, u p  grade on a dry  hard-surfaced road, with the lights on his  car 
properly adjusted, and ran  into an unlighted truck apparently parked 
on the hard surface on the right-hand side of the road as plaintiff was 
approaching. The  bottom of the truck stood fifty inches from the 
ground, and the lights on  lai in tiff's car upon a level surface mould have 
thrown a beam something like two hundred yards. There is no evi- 
dence as to how f a r  the beam would have been thrown while traveling 
u p  grade. 

The  defendant was plainly guilty of negligence by reason of express 
violation of C. S., 2621 (77) and 2621 (94),  and hence the determina- 
t i re  question a t  issue is whether the plaintiff was guilty of contributory 
negligence, barring recovery, as a matter of law. 

The defendant relies upon I lughes  v. Luther ,  189 N .  C.,  841, 128 
S. E., 145, and S1'e'ston v. I Z .  R., 104 N. C., 210, 139 S. E., 237. hreither 
of these cases is applicable to the facts disclosed in the present record. 
I n  the I l u g h e s  case the plaintiff saw the unlighted truck parked on the 
highway 7 5  yards away, and was therefore fully apprised of the danger, 
and yet, took no precaution for his own safety. I n  the Il'esfon case 
there was no eridencc that  the defendant was guilty of any negligence 
a t  all. Furthermore, the plaintiff in that case was fully apprised of the 
danger because he discovered in the rain and mist an object in front of 
him. Not~$ithstanding,  "he made no effort to reduce his speed until i t  
was too late." 

I11 the present case, the evidence tended to show that  the plaintiff did 
not see tlie unlighted truck and had no notice of impending danger until 
2113 was n i th in  fire or  ten feet thereof. The  question is:  Ought he to 
have seen, i n  the exercise of ordinary care for his own safety; or to state 
i t  differently, n-as his failure to see, under the circumstances, contribu- 
tory negligence as a matter of lam? 

I n  the case of I larrison v. R. R., 194 N. C., 656, 140 S. E., 598, 
Stacy, C. J., wrote: "In its present state, the lam is  not able to protect 
one who has eyes and will not s e e e a r s  and will not hear." Further-  
more, the law imposes upon the driver of a motor vehicle the duty of 
keeping a reasonably careful lookout, not only for other travelers, who 
are using the highway, but for  dangers incurred along tlie journey. 
Huddy on Automobiles, 7th ed., 950. As to  whether a motorist, a t  a 
given time, was keeping a reasonably careful lookout to avoid danger is  
ordinarily an issue of fact, and hence the determination of such fact is 
for  a jury. Moreover, the question as to whether i t  is contributory neg- 
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ligence as a matter of law to r u n  into an  unlighted truck in  the night 
time, upon a straight road, and where there is nothing to obscure the 
vision of the driver, has'been debated by many courts of this country. 
An  examination of the cases dealing with the subject discloses that  there 
is a wide difference in  the judicial thinking upon the subject. Fo r  
instance, the Kansas Court i n  Haincs v. Carroll, 267 P a c  , 986, has held 
that under such conditions it is contributory negligence as a matter of 
lam and no recovery can be had. T h e  Washington Couri, in a decision 
rendered in  September, 1927, i n  the case of Xillspaugh 11. Alert Trans- 
fer Co., 259 Pac., 22, held that  the driver of a motorcycle, running into 
an  unlighted truck was guilty of negligence as a matter of law. I t  ap- 
peared, however, that  the lights of the motorcycle werc weak. Upon 
the other hand, the Oregon Court i n  N u r p h y  v. Hazofhorne, 244 Pac., 
79, 44 A. L. R., 1397, holds that  colliding with an  unlighted truck in the 
night time raises an  issue of fact for  the jury. T o  the same effect is the 
holding of the Connecticut Court i n  Rozycki  v. @rain am! Products Co., 
122 Atlantic, 717, 37 A. L. R., 582. I t  is to be noted, however, that  
there was evidence of circumstances obscuring the vision of the driver. 
The Arkansas Court, in the case of CocacCvla Bo f f l i ng  Co. r .  Shipp, 
decidcd in  1927, 297 S. W., 856, held that  it was contributory negligence 
as a matter of law to run  into a truck parked on the highway at night. 
Upon rehearing this ruling was reversed upon the ground that  such facts 
raised an  issue for the jury. The  final ruling of the court upon rehear- 
ing was by a four to three vote. 

Thcse cases from other jurisdictions are referred to, in order to show 
the existing difference in judicial opinion upon the subject. 

Howeyer, in this State, the law with respect to no~isuit  upon the 
ground of contributory negligence is  well settled. The main difficulty 
consists i n  applying the settled rules of law to the facts cf a given case. 
I n  Battle z*. Cleave, 179 N. C., 112, 101 S .  I.;., 555, IIokt,, J., expressed 
the principle tersely and succinctly in these words: "The burden of 
showing contributory negligence, however, is  on the defendant, and the 
motion for nonsuit may never be allowed on such an  i rme  where the 
controlling and pertinent facts are in  dispute, nor where opposing infer- 
ences are permissible from plaintiff's proof, nor where it is necessary in  
support of the motion to rely, in whole or i n  part, on e ~ i d e n c e  offered 
for the defense." 

Applying this declaration of law to the facts disclosed in the present 
record, are there "opposing inferences permissible f rom plaintiff's 
proof"? The evidence for plaintiff tended to  show that  lie was keeping 
a proper lookout but that  he was traveling up grade a t  the time of the 
collision, and the lights of his automobile having been adjusted accord- 
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i n g  to  law, th rew the  rays  "down on  t h e  surface of the  road." Hence the 

lights ~ ~ o u l d  not "pick up" t h e  truck, t h e  bottom of which was s tanding 
fifty inches f r o m  the ground. 

W e  a r e  of t h e  opinion t h a t  "opposing inferences" a r e  ~ e r m i s s i b l e  
f r o m  plaintiff's proof, a n d  therefore t h e  case was properly submitted to  
the  jury. 

No error. 

E D W I S  ASDERSOK METTS V. PACIFIC MUTUAL L I F E  INSUIUNCE 
COMPANY OF CALIFORNIA. 

(Filed 22 January, 1930.) 

1. Insurance R c-In this case held: policy was not income insurance and 
did not cover inability to obtain work after end of disability. 

Under the provisions of the policy of health insurance iiidemnifying the 
insured from loss resulting from such disability as  would result in con- 
tinuous and total loss of business time during "the continuance of disa- 
b i l i t ~  as  defined above until sucll time a s  the insured engages in a gainful 
occupation" : H e l d ,  the policy is not income insurance, and the loss insured 
against is that which the insured should sustain from the colltinuous loss 
of bnyiness time based upon the conditions thus expressed, and does not 
entitle the insured to recover thereon for his inability to obtain an em- 
~ ~ l o y m t n t  such as  he may dekire after the termination of disability covered 
by the policy. 

2. Trial 1) c-Where plaintiff's testimony discloses facts entitling him 
to retovery and facts precluding recovery question is for jury. 

\There the insured has testified as  to the facts that  would, if found in 
hih faror by the jury, entitle him to recover certain dan~ages ;is indemnity 
agaiiist loss from sickness under the terms of the policy, and also as  to a 
basis of fact for damages excluded by the terms of the policy, it  is for the 
jury to determine under proper instructions upon the weight of the evi- 
dence the essential facts a t  issue. 

3. Trial E -Refusal of court to give instructions requested correctly 
stating the law is reversible error. 

The refusal of the trial judge to fully gire instructions requested that 
contain the law arising from the evident? is rerersible error, and the 
requirement is not met by his partially giving them when his omissions 
are of material matters. 

CIVIL ACTIOX, before Harwood, Special Judge, a t  March  Special 
Term, 1929, of BCKCOMBE. 

The plaintiff alleged t h a t  on or  about 2 May,  1921, the  defendant 
issued to h i m  i ts  policy Yo. 4610130, and  t h a t  thereafter  on or  about  
1 4  J a n u a r y ,  1924, while t h e  policy was i n  force, t h e  "plaintiff was taken 
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sick and became ill with a bodily disease by reason of which he was 
totally disabled and incapacitated to do or carry on any work or occu- 
pation." 

I t  was further alleged "that as soon as plaintiff, acting upon the 
advice of his said physician, was able to engage in a gainful occupation, 
to wit, on or about 1 January ,  1925, the plaintiff began and continued 
diligently to seek a gainful occupation until 15  June,  1925, when he 
secured employment and began to engage in what he bc5lieved to be a 
gainful occupation." 

The eridence discloses that  the plaintiff was paid a be lefit of $500 a 
month, as prorided in the policy, up  to 14 December, 1924, and he 
brings suit to recover $3,000 benefit in accordance wit1 the terms of 
said policy, corering the period from 14  January ,  1925, to 14  June,  
1925, aggregating $3,000. Subsequently the plaintiff filcd an  amended 
complaint alleging that  the policy was an  income policy rund not a disa- 
bility policy, and that  therefore he was entitled to receive $500 per month 
"until such time as the plaintiff engages in n gainful occupation.'' 

Tho policy was offered in  e~ idence  and is denominated upon the face 
thercof "Son-Cancellable Illcome Policy." The language of the policy 
out of nliich the controversy grows is  substantially as follows: "This 
policy provides indemnity . . . for loss of time by si~:kness. . . . 
The Pacific Xu tua l  Life Insurance Company of California hereby 
insures Edn-in ,Inderson Metts . . . against disability commencing 
while this policy is in force and resulting from sickness; such disability 
. . . to be such as will result in continuous total lcss of business 
time. . . . The company will pay indemnity at thc rate of $500 
per month during the conti~iuance of disability as defimd above until 
such time as the insured engages in a gainful occupation." 

The plaintiff testified that lie suffered a total loss of business time on 
account of sickness "from the first part  of January,  1924, until June,  
1925-about the middle of June, 1!125." On cross-examiration he testi- 
fied that he had alleged in  his original complaint that  he was able to 
engage in a gainful occupation on 1 January ,  1925, and *hat his physi- 
cian told him he Tvas able to resume work after 1 January,  1923, but 
with certain restrictions to the effect that  he could not engage in any 
work, "where i t  T Y ~ S  confining, and I could not take a position out of 
doors." Plaintiff further testified: "After the first of J anua ry  I began 
a search for a job, and if I had found a job that suited me on the first of 
J anua ry  I would have taken it. If I had found a job that  paid me 
what the company had me insured for, I would have taken i t  if i t  com- 
plied with the doctor's instructions. I was acting under his  instructions 
and restrictions, and if I had found a job that  suited me on the first of 
January,  of course I would have taken it, and that  would have ended the 
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matter. Tha t  i s  the way I understood the contract. I found a job in 
March, and the doctor turned i t  down. I f  the doctor would have ap- 
proved it, I would have taken i t  i n  March if i t  suited me and suited the 
doctor. I was honestly looking for a job." 

The issue submitted to the jury was: I n  what amounts, if any, is the 
defendant indebted to tho plaintiff? The jury answered the issue 
awarding $3,000 with interest a t  six per cent per annum. 

From judgment upon the verdict the defendant appealed. 

Bollins & Smathers for plaintif. 
J. E. Swain for defendant. 

BROGDEK, J. From the language employed in  the policy i t  seems ap- 
parent that disability from sickness resulting "in continuous total loss of 
business time" is the basis of awarding indemnity, such indemnity being 
payable during the "continuance of disability . . . until such time 
as the insured engages in  a gainful occupation." 

I t  is admitted that  the defendant owes the plaintiff thc sum of $266.65 
for indemnity accruing prior to 1 January,  1925. The question, then, 
is:  Did the disability from sickness cause the plaintiff to suffer a "total 
loss of business time" from January,  1925, until June,  19252 Thus a 
clear cut issue of fact was presented. The plaintiff testified that he 
suffered a total loss of business time, due to sickness, from January,  
1924, until June, 1925. This unequivocal testimony was qualified 011 

cross-examination, but i t  was the function of the jury to determine the 
weight of the evidence and to find the essential facts. The case was tried 
upon the theory that the policy was a disability policy rather than an  
income policy. 

The defendant in  apt  time requested the court to give the following 
instructions to the jury:  

I. "If the jury should find from the evidence that the defendant 
issued to the plaintiff the policy and contract of insurance which has 
been introduced in  evidence, and should further find that  plaintiff filed 
his claim for benefits thereunder, and that the same were paid by the 
defendant a t  the rate of $500 a month from the time they became due 
until 14  December, 1924, and if the jury should further find that on 
1 January,  1925, the plaintiff had sufficiently recovered from his illness 
so that he was able to engage in  a gainful occupation as contemplated 
by the contract of insurance, then the plaintiff would be entitled to 
recover of the defendant benefits from 14 December, 1924, to 1 January,  
1925, which amount may be calculated by you, the defendant claiming 
that i t  is the sum of $266.65, but would not be entitled to recover of the 
defendant anything after the said 1 January,  1925." 
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2. "If you should find from the evidence that the plamtiff was able 
on and after 1 January,  1925, to engage in  a gainful occupation from 
and after that  time, but was unable to find suitable employment until 
14  June, 1925, he  would not be entitled to recover benefits for that 
period under the terms of this contract of insurance, and i t  will be 
your duty to so answer the issue." 

3. "Under this contract of insurance the defendant would not be due 
the plaintiff anything by reason of plaintiff's inability to find a job or 
secure employment. This contract of insurance does not insure to the 
plaintiff a job, or a gainful occupation, but guarantees to ~ i m  an income 
in  the sum of $500 per month during the period which he is prevented 
from engaging in  a gainful occupation solely on account of bodily 
injury received while the policy was in  force, or disease ccntracted while 
the said policy was in  force, which resulted in his continuous total loss 
of business time." 

The evidence introduced warranted the special instructions requested, 
and the omission of the trial judge to give them, as requested, constituted 
error The trial judge gave a portion of instruction number 3, but it 
would seem that the defendant was entitled to the instruction in i ts  
entirety. H o r n e  v. Power  Co., 141 N. C., 50, 53 S. E., 6ij8; Marcorn v. 
R. R., 165 N. C., 259, 81 S. E., 290; P a r k s  11. Tmst Co., 395 N.  C., 453, 
142 S. E., 473; S. v. Lee,  196 N .  C., 714, 146 S. E., 858. 

New trial. 

BRTAS CL4T r. E. E. COSNOR A X D  ELT'A C O S Y O R .  

(Filed 22 January, 1930.) 

Evidence D f-Testimony as to statement made by witness inconsistent 
with his testimony is competent for purpose of impeachment. 

In impeaching a witness, testimony as to previous statements lie had 
n~acle material and relevant to his cause of action which mere inconsistent 
with his testimony on the stand, is competent as tending to weaken his 
c3redibility, and the exclusion of such testimony by the t r i , ~ l  court entitles 
the defendant to a new trial. 

APPEAL by defendants from Sinclair ,  J., and a jury, at  August Special 
Term, 1929, of BUNCOMBE. New trial. 

Plaintiff contends that the defendants agreed to sell him a house and 
lot and fourteen shares of stock in  the Fairview Gravitiy Water Com- 
pany for the sum of $1,500. They made him a deed for the house and 
lot and delivered possession to him and he thereafter enjoyed the privi- 
leges which accrued to him as the purchaser of the water stock for a 
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period of five years, and was never called upon by the Fairview Gravity 
Water Company for any water rents, it being in  evidence that  the 
owner of as many as fourteen shares in  the Fairview Gravity Water 
Company had the privilege of using water from said company without 
paying any water rents, and only those n-ho did own so much stock 
thereof were so privileged or allowed to connect to said Fairview Gravity 
Water Company. The defendants did not deliver the shares of stock in 
the Water Company to plaintiff, although he enjoyed the full use of the 
water rights, and this suit was for the recovery of the shares of stock, 
or their value, i t  being in evidence that  the shares have in the meantime 
been sold to somebody else. 

Plaintiff's prayer for judgment was as follows: 
"1. Tha t  he have and recover a decree of this court ordering and 

directing the said defendants to endorse and deliver to the plaintiff the 
said stock in  the Fairview Gravity Water Company. 

2. That  the plaintiff have and recover of the defendants, and each of 
them, judgment in  the sum of $350, for the breach of said contract, and 
interest thereon from 20 July,  1921. 

3. That  the deed conveying said premises to the plaintiff be reformed 
and made to show the total consideration therefor, as hereinbefore 
alleged. 

4. For the costs of this action to be taxed by the clerk. 
5. For  all other and further relief to which thc plaintiff may be en- 

titled in law and equity." 
Defendants denied that they agreed to sell the fourteen shares of stock 

in the Fairview Gravity Water Company, but sold only the house 
and lot. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. Was the free use of the water rights by the plaintiff as a stock- 
holder in  the Fairview Gravity Water Company an appurtenance be- 
longing to the land described in the complaint? Answer: Yes. 

2. I n  what amount, if any, has the plaintiff been damaged by the 
refusal of the defendant to transfer and deliver to the plaintiff their 
fourteen shares of stock in said water company? Answer: $350 with- 
out interest." 

Judgment was rendered by the court below on the verdict. Defend- 
ants made numerous exceptions and assignments of error and appealed 
to the Supreme Court. 

The material facts will be set forth in  the opinion. 

Ellis C. Jones fw plaintiff. 
Wells, Blackstock & Taylor for defendants. 
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CLARKSOPI', J. The plaintiff introduced evidence to th3 effect that he 
purchased the house and lot for $1,800, "with all the appurtenances 
thereunto belonging or in anywise appertaining." That he purchased 
with the house and lot the fourteen shares of stock valued at $350, in the 
water company, and defendants failed and refused to deliver same. The 
defendants denied that they sold the stock. 

The defendant, E. E. Connor, testified as follows: " In  June, 1922, I 
went out to Fairriew and had a conversation with Mr. Clay, and offered 
to sell him my stock for one-half of what I originally offered. I had 
originally offered i t  for $350. He asked me to give him ten days to 
consider. I told him I had not come out with such a proposition, but 
if he wanted ten days I would give it to him." This evidence was o b  
jected to by plaintiff, and the court below sustained the objection, and 
defendants excepted and assigned error. The court below should have 
admitted the testimony. 

J. E. Shuford, a witness for defendants, testified: "I w;is present with 
Mr. Connor some time in 1922, when he had a conversation with Mr. 
Clay at Fairview concerning the stock. Q. After that, after the con- 
versation with Mr. Connor and Mr. Clay, when you were present, did 
you have another conversation with Mr. Clay in regard lo this stock of 
the Fairview Gravity Company? A. I asked Mr. Clay after this con- 
versation between him and Mr. Connor that I was witness to, I said 
'Why don't you buy that stock?' H e  said he didn't buy the stock; that 
his deed for the house and lot included all appurtenances thereto and 
that gave him the right to the water stock; that was all the statement 
I heard Mr. Clay make." This evidence objected to by plaintiff, 
and the court below sustained the objection and defendanis excepted and 
assigned error. The court below should have admitted the testimony. 
The evidence was material as bearing on the contract alleged on one 
side and denied on the other: Was the stock sold with the house and 
lot ? A deed carrying an easement as to water rights, see Bla,nlcenship v. 
Dowtin, 191 N. C.. 790. 

The court below, recognizing the controversy waged over a contract, 
charged the jury correctly as to what was a contract: "A contract, gen- 
tlemen of the jury, is said to be the meeting of two minds. The minds 
must come together and understand and agree upon e,ich and every 
detail of the contract before it is considered a contract. I f  there is some 
detail or condition which one party understands and the other does not, 
that is not a contract; both minds must meet and unders1;and and agree 
upon each and every detail." This definition does not mean immaterial 
details. This evidence was introduced by defendants for the purpose of 
impeaching plaintiff's testimony, and we think the exclusion prejudicial 
to the defendants. 
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Speaking to the subject, we find Wigmore on Evidence, Vol. 2, 2d 
ed., part see. 1040, p. 491-2, the following: "In the present mode of im- 
peachment, there must be of course a real inconsistency between the two 
assertions of the witness. The purpose is to induce the tribunal to dis- 
card the one statement because the witness has also made another state- 
ment which cannot at the same time be true. . . . Thus, it is not a 
mere difference of statement that suffices; nor yet is an  absolute oppo- 
siteness essential; i t  is an inconsistency that is required. Such is the 
possible variety of statement that  i t  i s  often difficult to determine 
whether this inconsistency exists. But  i t  must appear 'prima facie' before 
the impeaching declaration can be introduced. As a general principle, 
it is to be understood that this inconsistency is to be determined, not by 
individual words or phrases alone, but by the whole impression or e f f ec t  
of what has been said or done. On a comparison of the two utterances, 
are they in  effect inconsistent? Do  the two expressions appear to have 
been produced by inconsistent beliefs? Clifford, J., in U.  5'. v. Holmes ,  
1 Cliff., 116: 'Directness, i n  the technical sense, is not necessary to give 
the eridence that character, nor is i t  necessary that the contradiction 
should be complete and entire, in order to admit the opposing testimony. 
Circumstances may be offered to rebut the most positive statement, arid 
i t  is only necessary that the testimony offered should have a tendency to 
explain, repel, counteract, or disprove the opposite statement in order to 
render i t  admissible.' " 

"There are also three other modes of impeaching the credit of a 
witness: (1 )  By  disproving his statements, made in court, by the testi- 
mony of other witnesses; ( 2 )  By  proving statements of the witness 
made out of court, inconsistent with or contradicting those made by him 
on the witness-stand," etc. Jones on Evidence, 2d ed., sec. 844, p. 1074. 

I t  is well settled that i t  is competent to show previous inconsistent 
statements made by witnesses to weaken their credibility and consistent 
statements to strengthen their credibility. Ordinarily a party may not 
impeach his own witness, but may show a different state of facts by 
another witness. 

The issues upon another tr ial  should be reformed. For the reasons 
given, there must be a 

New trial. 
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DAN WRIGHT v. PH(EN1X UTILITY COMPAKY, CAROLIKA POWER 
AKD LIGHT COMPANY A N D  JACK FERGUSON. 

(Filed 22 January, 1930.) 

1. Removal of Causes C +Where one resident defendant is a fellow-serv- 
ant  and the other the letter of an independent contract removal 
upon petition of nonresident contractor is proper. 

Where it appears in a petition for the removal of a cause from the 
State to the Federal Court that one of the resident defendants was a mere 
fellow-servant and that the nonresident defendant was an independent con- 
tractor doing work thereunder for the other resident defjmdant, and that 
the work under the contract was not inherently dangerous: Held, where 
the amonnt involved was sufficient and the proper procedure followed the 
petition of the nonresident defendant for the removal of' the cause from 
the State to the Federal Court for diversity of citizenship was properly 
allowed. 

2. ;Master and Scrvant D a-In order to liability of letter of independent 
contract the work to be done must be inherently dangerous. 

The delegation of a duty under contract must be inherently dangerous 
in  order for the letter of the contract to be liable for an injury inflicted 
upon an emplo~ee of the independent contractor in the performance of the 
work thereunder, and an inherent danger is one that is inherent to the 
performance of the contract itself and not a danger that might result from 
carelessness in the performance. 

CIVIL ACTION, before Grady, J., at  Special August Term, 1929, of 
HAYWOOD. 

The plaintiff alleged that  he  was employed by the Phcenix Utility 
Company, a foreign corporation, and that  said corporation had a con- 
tract with its codefendant, Carolina Power and Light Company, by the 
terms of which the said Phcenix Utility Company "was t 3 construct cer- 
tain tunnels under Cataloochee Mountain and other mountains in  Hay- 
wood County." 

Plaintiff further alleged that  he was required "to stand immediately 
over and adjacent to a silo, and there to cut cement sacks and to open the 
same, and to cause said cement to be poured into the mouth of the silo, 
and thereafter to be permitted to fal l  through said silo Jown to a floor 
below where the same was to be used in  making concrete; and that in  
cutting the wires from said sacks, and in  opening said sacks, and there- 
after permitting the same to spill and fall through said silo, large quan- 
tities of cement and dust would fly through the a i r  so thick that the 
plaintiff and other employees could not see any distance; and that the 
plaintiff was constantly required to breathe said cement and dust into his 
lungs, which caused plaintiff to be injured, damaged and ruined for life 
as hereinafter alleged." Tha t  Jack Ferguson "was placed in  charge of a 
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dinkey engine and cars used by the defendants for conveying cement to 
the plant of the defendant companies near the mouth of one of the tun- 
nels, . . . and i t  was the duty of said Jack Ferguson, foreman for 
the defendant companies, not to cause said dinkey engine and cars to be 
wrecked and the sacks of cement to be thrown on and around the plain- 
tiff, and ~ e r m i t t e d  to burst, so much so that  the contents of said sacks 
spread over the plaintiff and caused him to inhale the same, and to be 
overcome as a result thereof." 

Plaintiff further alleged that  he began work on 10 August, 1928, and 
continued unti l  23 December, 1928, when he discovered "that he was 
inhaling large of dust and particles of cement, and that i t  
was causing him to cough, and otherwise injuring his chest, throat, 
larynx, and other parts of his body." 

Plaintiff further alleged that  he was furnished with a mask to pre- 
vent the inhalation of dust, and that  after the masks were worn out the 
defendants failed to furnish other suitable masks. 

The defendant, Phcenix Utility Company, in apt  time, filed a petition 
for removal, alleging that  the plaintiff was an  employee of said corpora- 
tion, and that  the Carolina Power and Light Company had made a con- 
tract with the Plmnix  Utility Company, whereby the Utility Company 
n-as to construct certain tunnels as an independent contractor. 

The  petitioner further alleged that  Jack  Ferguson was only a laborer 
and operator of a dinkcy engine, and that  said Ferguson was not a fore- 
man, vice-principal, or agent in any respect whatsoever, "but was simply 
an employee engaged to perform certain services for the stipulated 
wagcs agreed upon; that  the said Jack Ferguson had absolutely no au- 
thority over, or  control, or direction of the plaintiff in this action, or 
any other employee upon said works, but was himself under the orders 
and directions of Han-ey Allen, another employee of the petitioner, 
Phoenix Utility Company. 

Both the Carolina Power and Light Company and Jack Ferguson are 
residents of North Carolina, and the petitioner alleged that  the joinder 
of Jack  Ferguson and the Carolina Power and Light Company, as de- 
fendants in this action mas a fraudulent joinder as  contemplated by law. 

The motion for removal was granted by the clerk of the Superior 
Court of Haywood County, and the plaintiff appealed to the tr ial  judge, 
who affirmed the judgment of the clerk and decreed that  the cause should 
bo removed to the Federal court, from which judgmellt the plaintiff ap- 
pealed. 

Horgan, Ward & Stanzg for plaintif. 
Rollins & Smuthers and Harkins & Van Winkle for defendant. 
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BROQDEN, J. I t  is to be observed that the plaintiff was not engaged 
in constructing tunnels, but that his sole duty was to open sacks of 
cement. Kecessarily cement dust would arise from such an operation. 

Practically every phase of the law of removal has been discussed by 
this Court in a long line of opinions, and it is, therefore, unnecessary 
to "thresh over old straw." 

The simple question is whether the record, in the case at bar, falls 
within the principles of law announced in Crisp v. Bibre Co., 193 
N. C., 77, 136 S. E., 238, and Givens v. Mfg. Co., 196 N .  C., 377, 145 
S. E., 681, or within the principles announced in Rea v. Mirror Co., 
158 X. C., 24, 73 S. E., 116; Johnson v. Iamber  Co., 189 K. C., 81, 
126 S. E., 165, and Cox v. Lumber Co., 193 N .  C., 28, 136 S. E., 254. 

We are of the opinion that the case falls within the line represented 
by the Rea, Johnson and Cox cases, supra. The petition for removal 
clearly discloses and engenders the conclusion, by ample statement of 
fact, that the resident defendant, Jack Ferguson, mas not a foreman, 
alter ego, or vice-principal. However, the Carolina Power and Light 
Company, a resident of North Carolina, was also joined, but it is clear 
that the real defendant, Phoenix Utility Company, was an independent 
contractor. The Carolina Power and Light Company would not be liable, 
therefore, unless the work was inherently or intrinsically dangerous. The 
term '(intrinsically dangerous7' has been defined by this Court in several 
decisions, notably Xculm v. Lewellyn, 172 X. C., 494, 90 3. E., 521. "We 
have recently said that "The rule in regard to 'intrinsically dangerous7 
work is based upon the unusual danger which inheres in the perform- 
ance of the contract, and not from the collateral negligence of the con- 
tractor. Mere liability to injury is not the test, as injuries may result 
in any kind of work where it is carelessly done, although with proper 
care it is not specially hazardous." Vogh  I:. Geer, 171 N. C., 672, 23 
A. L. R., 1016. 

Spplying the principles of law to the particular factti in the case at 
bar, we are of opinion that the work required of plaintiff does not fall 
within the legal classification of "inherently dangeroi~s." Hence it 
necessarily follows that the real defendant is the Phoenix Utility Com- 
pany, a nonresident corporation, and the order of removd was properly 
made. 

Affirmed. 
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MRS. ROSA FRADP, ADMIXISTRATRIS OF A. L. FRADP, DECEASED, v. THE 
HARRIS GRANITE QUAItRIES COMPAST.  

(Filed 22 January, 1930.) 

1. Master and  Servant C &Evidence of master's negligent failure t o  
provide reasonably safe place t o  work held sufficient. 

Evidence tending to show that  the plaintiff's intestate was required to 
oil certain machinery while in motion on an uncovered platform seven by 
ten feet, elevated one hundred feet from the ground, and that  the leg of 
the plaintiff's intestate was caught between the unguarded running gear 
and a timber of the platform, resulting in his fatal injury: IZeld, the 
evidence was sufficient to take the case to the jury upon the question as to 
whether the master had exercised due care under the circumstances to 
furnish his s e r v a ~ ~ t  a reasonably safe place to work. Honepxt t  v. Brick 
Co., 1% N. C., 5.56, cited and applied. 

2. Trial  E g-Error i n  instruction i n  this case held cured by rest of 
charge and was harmless. 

A charge upon the measure of damages recoverable for a wrongful 
death will not be held for reversible error when correct escept to the 
use of the words "present value and pecuniary net worth of the deceased" 
when i t  appears that he had correctly charged elsewhere that it was the 
present value "or" pecuniary worth, etc., and it  appears from the verdict 
that the jury did not misunderstand the law thereon. 

APPEAL by  defendant f r o m  Oglmby, J., a n d  a jury,  a t  Apr i l  Term,  
1929, of R O C I ~ ~ G H A M .  NO error. 

T h i s  i s  a n  action f o r  actionable negligence brought by Mrs.  Rosa 
F r a d y ,  administratr ix  of A. L. Frady ,  deceased, against  the  defendant 
fo r  the  death of her  husband. T h e  defendant denied a n y  negligence 
and  set u p  t h e  defense of contr ibutory negligence a n d  assumption of 
risk. 

T h e  issues submitted to  the  j u r y  and  their  answers thereto, were as  
follows : 

"1. W a s  the  plaintiff's intestate's death d u e  t o  t h e  negligence of the  
defendant, as  alleged i n  the  complaint ? Answer : Yes. 

2. D i d  t h e  plaintiff's intestate, by  h i s  own negligence, contribute t o  
his  i n j u r y  a n d  death, as  alleged i n  t h e  answer?  Answer:  No.  

3. D i d  t h e  plaintiff's intestate  assume the  r isk incident t o  h i s  em- 
ployment, as  alleged i n  the  answer?  Answer : No.  

4. W h a t  damage, if any,  i s  t h e  plaintiff entitled t o  recover of the  
defendant  ? Answer : $8,528." 

D. F .  Mayberry for plaintif. 
Fred S. Hutchins and Hunter K.  Penn for defendant. 
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CLARKSON, J. The defendant introduced no evidence, and at  the con- 
clusion of plaintiff's evidence made a motion for judgment as in case of 
nonsuit. C. S., 567. The court below overruled the motion, and in this 
we can see no error. 

The contention of plaintiff is to the effect that defendant owed her 
intestate the duty, in the exercise of ordinary care, to furnish him a 
reasonably safe place to work, and that  this failure was the proximate 
cause of the death of plaintiff's intestate. That  he was employed as an 
oiler of certain machinery of defendant; that  the machinery was on a 
platform 7 feet wide and 10 feet long, about 100 feet from the ground; 
that he went up  to the platform on a ladder straight u p  and down. 
There was no roof over the machinery. I t  was open to the elements and 
no walls to the platform. When the machinery was in o~era t ion ,  i t  made 
a great noise and there was some ribration. "It is awfully dusty 
around there." The machinery was used to run defendant's quarry and 
rock crushing plant. On the platform was located the head-gear ma- 
chinery and elevator buckets used in conveying stone from the crusher 
located below, and the ele~yator buckets were driven by a large cog wheel, 
which was about 44 inches in  diameter as same rar  in  mesh with 
another small pinion wheel that was fastened on a shaft connected with 
the main drive. This large cog wheel was fastened on a shaft that con- 
nected with the elevator buckets. There was an oil cup or bearing 
located on the shaft on which this cog wheel was fastened, and was 
located about four inches from said wheel. And then: was a similar 
oil cup or bearing located on the shafting which operated the small 
pinion gear wheel. The oil cup or bearing on the shafi supporting the 
large cog wheel was about forty inches from the nearest edge of the 
platform, and the oil cup on the shafting operated by the small pinion 
wheel was about one foot from the edge of said platform. These oil 
cups extended from 8 to 10 inches above the shafting or bearing and 
contained about two pounds of cup grease, and were filled when they 
got empty, but usually when the machinery was standing. There was 
no guard rai l  around any of the machinery except a 1 ttle slant some- 
thing like three-quarters of an  inch by four or five inches which was 
located a t  a point almost shoulder high. 

I t  was the duty of plaintiff's intestate to oil the machinery when i n  
motion; to do this he had to come very close to the unguarded ma- 
chinery. I n  order for the plaintiff's intestate to reach the oil cups, 
either to refill or  inspect same, i t  was necessary for him to come within 
four inches of the large cog wheel as above set out, and to come within 
the same distance of the small pinion wheel which worked i n  mesh with 
the large cog wheel, and he  had to come in close proximity to the ex- 
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posed and unguarded cogs. I t  can be inferred there was dust that 
naturally got on the platform. While on the platform to oil the 
machinery, on 30 March, 1927, plaintiff's intestate's right leg was 
caught between the gear and timber and he was fatally injured before 
the machine could be stopped. 

Under the facts in this case, me think there is sufficient evidence to 
be submitted to the jury. We think the facts are somewhat similar to 
and as strong as those in IIoneycutt 1;. Brick Co., 196 N. C., 556. 

I n  Brooks v. DeSoto Oil Co., 100 Miss., p. 849, 31 Am. & Eng. Anno. 
Cases, note p. 658, i t  is said:  "A number of recent cases support the 
doctrine that  even in the absence of a statutory requirement i t  is the 
master's duty to guard shafting, set screws, etc., or  at  least that the 
question of the master's negligence in  failing to guard such appliances 
is one for the determination of the jury," citing numerous authorities. 
Boswell v. 11os.iery Mills, 191 N .  C., at  p. 556. See Tlsdale v.  Tanning 
Co., 185 N .  C., 497; Mau7den v. Ch&r Co., 196 N. C., 122; Street v. 
Coal Co., 196 N. C., 178; Allills v. ~ l f f g .  Co., ante, 145; West v. Jlzning 
Co., ante, 150. 

The defendant excepts to the following from the charge: "If you 
should find by the greater w i g h t  of the evidence she is entitled to 
recover, the court instructs you that the measure of damages is the 
present value and the net pecuniary worth of the deceased, to be ascer- 
tained by deducting the cost of his own living expenses from his gross 
income, based upon his life expectancy." The charge is correct with the 
exception that the court should have charged "present value o f  (instead 
of and) the net pecuniary worth of the deceased." The court later 
charged fully and sufficiently the basis on which to enable the jury to 
make their cstimate. The plaintiff's intestate was 47 years old, his 
expectancy was some 23 years. H e  n a s  making $4.40 a day, and his 
living expenses were about $10 a week. From the amount of the verdict 
rendered we do not think the error was prejudicial. Benfon u. R. R., 
122 N. C., 1007; PurneIl v. R. R., 190 N. C., 573. 

From a careful reading of the charge, it was exceptionally fair to the 
parties to the action. 

We find no prejudicial or reversible error. 
No  error. 
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C. S. WALTERS v. D. S. ROGERS ET AL. 

(Filed 22 January, 1930.) 

1. Bills and Notes D c-Extension of time for payment of note does not 
release surety when he has expressly contracted t o  remain bound 
thereon. 

While ordinarily an extension of time granted the maker of a note will 
discharge the sureties from liability thereon, this principle does not apply 
when the sureties have agreed thereto or have signed the note specifying 
that such extension will not operate to discharge them from liability, and 
when the creditor a t  the time of granting the extension expressly reserves 
his rights against the sureties. 

8. Novation A +Taking additional security for note and granting ex- 
tension of time thereon is not a novation and does not release sureties. 

Where the sureties on a note agree by the terms of the note that an 
extension of time granted to maker would not discharge them from lia- 
bility thereon, the taking by the payee of a mortgage expressly providing 
that it was additional security to the note and grantinp an extension of 
time for payment cannot be construed as a novation, ancl the sureties are 
not released thereby, the word novation implying the estinguishment of 
an existing debt and the creation of a new one. 

APPEAL by defendant Lawson from Moore, Specia'l Judge, a t  J u l y  
Term, 1929, of STOKES. 

The defendants executed and delivered to the plaimiff eight notes, 
maturing a t  different dates, each i n  form and figures as  follows : 

(($1,000.00. Pilot  Mountain, N. C., 3 August, 1922. 
December first, 1922, after date, we promise to pay to the order of C. S. 

Walters, one thousand dollars for value received, secured by deed of 
trust of even date herewith, negotiable and payable, without offset, a t  
Farmers' Bank, Pilot Mountain, N. C., with interest from date a t  six 
per cent per annum;  and this note may be charged to the account of 
either maker or endorser a t  maturity, and the subscribers and endorsers 
hereby agree to continue and remain bound for the payment of this note, 
and all interest thereon, notwithstanding any extension of time granted 
to the principal and notwithstanding any failure or ommion to protest 
this note for nonpayment or to give notice of nonpayment or dishonor or 
protest to  make presentment or  demand for payment, hereby expressly 
waiving any  protest and any and all notice of any extension of time or 
of nonpayment or dishonor or protest in 
soever. 

Witness my  hand and seal. 

Witness : DELLA ROGERS." 

any form, or any notice what- 

D. S. ROGERS. (Seal.) 
GEORGE ROGERS. (Seal.) 
M. C. LAWSON. (Seal.) 
ROXILLA ROGEILS. (Seal.) 
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Upon the pleadings and evidence the following verdict was returned: 
1. Was the defendant Christian's intestate of sufficient mental capac- 

ity at  the time of the execution of the notes sued on, to understand 
the nature and effect of the transaction? Answer: Yes. 

2. Did the defendant, M. C. Lawson, sign the notes sued on, as surety? 
Answer: Yes. 

3. What amount, if any, is the plaintiff entitled to recover of the de- 
fendants? Answer: $4,484.16, with interest on $4,000 from 3 August, 
1922, and interest on $4,484.16 from 15 Nay,  1928. 

Judgment for the plaintiff and appeal by hl. C. Lawson upon error 
assigned. 

J .  D. Humphries and Folger & Folger for appellant. 
T.Y. Reade Johnson and A. C. Davis for appellee. 

 ADA^ J. On 3 August, 1922, the defendants executed and delivered 
to the plaintiff eight notes, each in  the sum of $1,000, and to secure 
their payment the defendants D. S. Rogers and Roxilla Rogers, his wife, 
executed a deed of trust to W. R. Badgett, trustee, on two tracts of land. 
On 9 December, 1925, the defendants, George 11. Rogers and his wife, 
executed to W. R.  Badgett, trustee, a deed of trust, without notes, con- 
veying two other tracts, the recited consideration being the plaintiff's 
agreement to extend the time for the payment of the notes secured by the 
first deed of trust. The plaintiff is a party to this instrument. The 
appellant contends that  by virtue of the latter deed of trust and the 
recitals therein he was released from liability on the notes he signed. 
The two questions are whether he was discharged either by novation or 
by an  extension of the time of payment. 

There can be no doubt of the general rule that a nonassenting surety 
in  a negotiable instrument is discharged from liability when the creditor 
makes a valid contract with the principal debtor to postpone the day of 
payment and thereby puts it beyond the power of the surety to pay the 
debt and sue the principal. But, if a t  the time the extension is granted 
to the principal, the creditor expressly reserves his remedies against the 
surety, the latter will not be discharged-this on the theory that in such 
event the surety could pay the debt and sue the principal, although the 
creditor could not. Scott v. Harris, 76 N .  C., 205, 208; Chemical Go. v. 
Pegram, 112 N .  C., 614; C. S., 3102. I n  the second deed of trust the 
plaintiff reserved his rights against the sureties in these words: "It is 
understood that  the party of the third part (the plaintiff) is taking this 
as additional security and that no rights under the original deed of trust 
or notes are  hereby waired or in any way released." Besides, when the 
appellant signed the notes he expressly contracted to remain bound for 



212 I N  T H E  S U P R E M E  COURT. 1198 

their payment notwithstanding any extension of time granted to the 
principal. This is a valid and enforceable agreement. Bank v. Couch, 
118 N. C., 436; Fi t t s  v.  Grocery Co., 144 N. C., 463. 

That the acceptance of the second deed of trust did .lot constitute a 
novation is manifest. Novation implies the extinguishment of one obli- 
gation by the substitution of another; but the plaintiff, as already 
pointed out, instead of extinguishing the debt represented by the notes 
and the first deed of trust, expressly reserved all his rights and took the 
second deed as additional security. There is 

No error. 

C ,  A. G E O R G E  v. J O H S  H .  S M A T H E R S  AN) J O S E P H I N E  S M A l ' H E R S .  

(Filed 22 January, 1930.) 

Party Walls B a-Party builcling party wall may recover half its cost 
from adjacent owner using same--Termination of easements therein. 

Where the owner of lands builds a party wall partly upon his own 
lands and partly on the lands of the adjacent owner, and the latter builds 
to and uses the same: Held,  equity implies that he will pay for such use 
one-half the cost of constructing the wall, although no express contract 
has been niade concerning it, and upon the accidental cl~?struction of the 
wall all easements therein terminate. 

APPEAL by defendant, John  H. Smathers, from Harwood, Special 
Judge, and a jury, at  May Term, 1929, of HAYWOOD. K O  error. 

The action grew out of a party wall being destroyed accidentally by 
fire. 

The issue submitted to the jury, and their answer ihereto, was as 
follows : 

"Is the defendant indebted to the plaintiff, and if so, i r  what amount? 
Answer : $513.92." 

,411ey & Alloy for  pl0,intiff. 
Jos. E. Johnson for  defendant, J o h n  H. Smathers. 

CLARKSON, J. At the close of plaintiff's evidence and at  the close of 
all the evidence defendant moved for judgment as in  case of nonsuit. 
C. S., 567. The court below overruled the motions and in  this we can 
find no error. George v. Smathers, 196 N. C., 514. 

The court below charged the jury as follows: "The law in  this State 
is that  where one adjoining owner constructs a party wdl ,  one-half on 
his own land and one-half on the land of the adjoining owner, and the 



N. C.] FALL TERM, 1929. 213 

adjoining owner fails to contribute to the expense or the cost of the wall, 
after the-wall has been built by the party in  question and the adjoining 
property owner joins his building to the wall and uses it-makes use of 
i t  without paying the man who built the wall his  half of the costs of the 
wall-the man who builds the mall can bring his action against the man 
who owns the adjoining land, and the man who is using the wall without 
paying for his half, and recover for half the costs of the wall. There- 
fore, i n  this case, if you are satisfied from this evidence, and by its 
greater weight, that  the plaintiff, C. A. George, constructed a party wall 
on the line between himself and Dr .  Smathers: and if vou should find 
that  after the wall was completed, or before the wall was begun, or 
during the period of i ts  construction, the plaintiff, C. A. George, asked 
the defendant, J. H. Smathers, to contribute his half of the costs of the 
wall, and if you should further find from the evidence, after the mall was 
built and paid for by the plaintiff, George, that  Dr.  Smathers erected a 
building on his lot, adjoining the lot owned by the plaintiff, George, and 
attached his building to the wall built by the plaintiff and used the wall 
built by George, then George mould be entitled to recover from Dr .  
Smathers for one-half of the costs of that  wall." 

The  defendant excepted and assigned error to the foregoing charge. 
Tho assignment of error cannot be sustained. 

We think the case of Reid v. King, 158 K. C., 85, is  practically on 
all-fours with the case a t  bar, and fully sustains the charge of the court 
below. 

"Contracts implied in law, or more properly quasi or constructive 
contracts, are a class of obligations which are imposed or created by 
law without regard to the assent of the party bound, on the ground that 
they are dictated by reason and justice, and which are allowed to be 
enforced by an  action ax contracfu. They rest solely on a legal fiction, 
and are not contract obligations a t  all i n  the true sense, for  there is no 
agreement; but they are clothed with the semblance of contract for the 
purpose of the remedy, and the obligation arises not from consent, as i n  
case of true contracts, but from the law or natural  equity. So, when the 
party to be bound is under a legal obligation to perform the duty from 
which his promise is inferred, the law may infer a promise even as 
against his intention." 13 C. J., a t  p. 244. See Cole v. Tl'ugner, 197 
N. C., 692. 

JIre do not think the court below erred in  sustaining the plaintiff's 
motion for  judgment as  i n  case of nonsuit on the counteiclaimT 

The  controversy arose over the accidental destruction of the original 
building by fire. When buildings are destroyed, with party walls, ordi- 
narily this puts an  end to any easement. The  parties by operation of 
law are put in status ante. 
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I n  20 R. C. L., see. 9, a t  p. 1088, i t  is said: "Where tt wall is erected 
half upon each side of the h e  dividing two properties, and used as a 
party wall, the easement of support existing in  favor of the respective 
owners in the half of the wall on the other's land ceases at  the moment 
of their accidental destruction, because of the termination of the neces- 
sity which gave rise to the easement. I f  houses having :L party wall are 
accidentally destroyed by fire, leaving the wall standing, the easement in 
the wall ceases and either owner may dispose as he pleases of the part on 
his ground." 

I n  30 Cyc., p. 779, we find: "The easement of support by means of the 
common party wall, which belongs to adjoining buildings, ceases with 
the state of things which created it, when the wall is miden ta l ly  de- 
stroyed, or is so much decayed as to require rebuilding from the founda- 
tion." 

I n  the case of Heartt v. Kruger, 9 L. R. d., p. 135 (2d headnote) 
i t  is held: "The accidental destruction of a party wall, as to the mainte- 
nance of which there has been no grant of a perpetual right, will destroy 
all right in either party to claim an easement in the property of the 
other for the further support of a party wall notwithstanding some por- 
tion of the foundation of the old wall remains standing." " 

We think the facts in reference to the counterclaim come within the 
above principles of law. Looking through the entire evidence and the 
law of this and other jurisdictions, we see in the judgment 

No error. 

FLORA REEL, ADMINISTRATRIX OF TV. 11. REEL, DECEASED, v. T. J. BOYD. 

(Filed 22 January, 1930.) 

Limitation of Actions B a: Partnership F *Entry on rwcount by sur- 
viving partner is not partnership act and does not affect running of 
statute. 

A partnership terminates upon the death of one of the partners, C.  S., 
3277, and where an open, mutual and current account has existed between 
the partnership and another and the surviving partner continues to run 
the partnership and enters items oil the account, which are not necessary 
to the minding up of the partnership affairs. such acts after the termina- 
tion of the partnership are not partnership acts and the statute of limita- 
tions will run on the account due the terminated partnership from the 
last item entered thereon before the death of the decease3 partner. 

CIVIL ACTION, before Daniels, J., at  April Term, 1929, of PAMLICO. 
Summons was issued on 12 September, 1927, and sen-ed on 1 October, 

1927. W. R. Reel and E. D. Reel were partners engaged in  the mercan- 
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tile business in  Arapahoe, Pamlico County, North Carolina, under the 
firm name of W. R.  Reel & Bro. The defendant on various dates from 
June, 1917, to 1 December, 1924, purchased goods, wares and merchan- 
dise from said partnership and made various payments on said account, 
both in cash and by delivering cotton and other conlmodities to said 
partnership. I t  seems to be conceded that the account between the 
parties was a mutual, open and current account. W. R.  Reel died intes- 
tate 7 May, 1924, and the plaintiff was duly appointed administratrix of 
his estate on 2 June,  1924. Apparently, the business was continued by 
the surviving partner until 27 Kovember, 1925, when a petition was filed 
in  the Superior Court by the s u r ~ i v i n g  partner and the plaintiff and the 
heirs and distributees of W. R.  Reel, deceased, for the purpose of divid- 
ing and disposing of the property belonging to the partnership. An 
order was duly made conveying certain property of the partnership to 
E. D. Reel, surviving partner, as his share in  the partnership assets, 
and certain property was conveyed and delivered to the plaintiff, includ- 
ing the account against the defendant. Thereafter, on 1 2  September, 
1927, the plaintiff brought a suit against the defendant on said account, 
claiming that there was a balance due by the defendant amounting to 
$683.06. The defendant pleaded payment, and also the three-year 
statute of limitations. 

The pertinent part of the judgment is as follou~s: "The court having 
announced that he would hold that the distributees arid heirs at law of 
W. R. Reel having been made parties at the November Term, 1928, and 
having adopted the complaint filed by the administratrix as their com- 
plaint, and the statute of limitation having been pleaded by the de- 
fendants, that  the claims of the said distributees are barred by the 
statute of limitation, to which ruling the plaintiffs except and in  defer- 
ence to the intimation of the court move to take a nonsuit and appeal to 
the Supreme Court." 

D. L. T.lTa,rd and 2. T7. Rawls f o ~  plaintiff. 
F.  C. Brinson for defendant. 

BROGDEN, J. The death of a partner terminates a partnership, and 
the surviving partner, under the statute and decisions of this Court, is 
charged with the duty of reducing the personal property to cash and 
settling the partnership affairs. C. S., 3277 et seq.; Bank v. Hollings- 
wovth, 135 N.  C., 556, 47 S. E., 618; Sherrod v. Mayo, 156 N. C., 144, 
72 S. E., 216; Im in  v. H a ~ r i s ,  182 N. C., 656, 109 S. E., 871. There- 
fore, the surviving partner was empowered to collect the account due by 
the defendant to the partnership. 
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The plaintiff, however, contends that  the business was continued by 
the surviving partner, and that  there were mutual transrictions between 
the surviving partner and the defendant as late as Deceriber, 1924, and 
that, as this action was instituted in September, 1927, the account was 
not barred by the statute of limitations. The principle of' law applicable 
to such a situation was declared in Walker v. Miller, 139 N .  C., 448, 52 
S .  E., 125. The Court declared : "The fact that they chose to carry on 
the business under the name of the old firm, does not change their rights. 
They could, if they had so preferred, selected any other name. Of 
course, the old firm, as originally constituted, was dissolved by the'death 
of the partners. Whether the parties so intended or not, the legal effect 
of what they did was to create a new and original arrangement for 
carrying on business, the capital of which was contributed by the bene- 
ficial owners of the property. . . . I t  is not uncommon for a busi- 
ness which, by reason of the credit and reputation for ntegrity of the 
founders, possesses value to be conducted, after their death, under its 
original name. I n  such cases it is the business of the l i v ~ n g  owners, and 
contracts made by or with them, under the name adopted, have all the 
force and effect as if made in  the names of the individllals to whom i t  
belongs." 

I n  view of this principle of law, i t  is obvious that the dealings be- 
tween the parties after the death of W. R. Reel in May, 1924, would not 
have the effect of preventing the bar of the statute of limitations as to 
all items of the account prior to the death of the partner. Thus, i n  
Irvin v. IIarris, supra, i t  was held that '(payments madc on these notes 
by the surviving partner, after the partnership was dissolved by the 
death of 11. C. Harris, cannot operate to keep alive or renew against the 
estate of a deceased partner, claims which, except for  such payments, 
would be barred by the statute of limitations." 

The decisions upon the subject rest upon the theory t i a t  independent 
transactions after  the death of a partner constitute no part  of the part- 
nership assets, except, of course, i n  cases in which future dealings be- 
tween the parties are necessary to complete e x k i n g  contracts or as an  
incident of winding up  partnership affairs. No such condition, how- 
ever, is presented by this record. We are therefore of the opinion that  
the judgment was correct. 

Affirmed. 
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STATE O F  NORTH CAROLINA E x  REL. H. GRADY GOODE ET AL. v. 
CHASE B R E S I Z E K  ET AL. 

(Filed 22 January, 1930. ) 

1. Schools and School Districts D -Statutes in regard to the election 
and appointment of school commissioners of Charlotte construed. 

The act of the Legislature, chapter 1$2, Private Laws of 1929, amending 
chapter 78, Private Laws of 1922, providing for the electiou and appoint- 
ment of the school coinmissioners of a certain city has the effect of modi- 
fying C. S., 2900, and the board of school commissiorlers should be dected 
or appointed, in case of vacancy, according to the provisions of chapter 78, 
Private Laws of 1923, as amended by the act of 1929. 

2. Statutes C -Private act held to modify prior general statute. 
Ordinarily an act of the Legislature mill be construed as a modifica- 

tion of a former general act as to the appointment and election of rnuuici- 
pa1 officers when otherwise it would be meaningless. 

APPEAL by defendants, Chase Brenizer, W. R. Foreman, J. A. Houston 
arid J. W. Cole, from S h a , ~ ,  J., a t  October Term, 1929, of MECKLEN- 
BCRO. 

Civil actioil i n  the nature of quo warranto to t ry  title to offices of 
school commissioners of the city of Charlotte, submitted on an agreed 
statement of facts. 

Pr ior  to the election held in  the city of Charlotte on 1 2  Yarch,  1929, 
a t  which "Plan D," as provided by the Nunicipal Corporation Act of 
1917, C. S., 2887, e t  seq., was duly adopted by the ~ o t e r s  of said city, 
the defendants constituted the board of school commissioners of the city 
of Charlotte under laws previously adopted by the voters, which also 
provided for the election of said board by the people. 

The  first and second provisos of C. S., 2900, incorporated in "Plan 
D," are as follows: "Pmuided, hozcacer*, that  if any city adopting this 
form of government shall have, at tho time of such adoption, a board of 
education acting under powers and regulations given i t  by a vote of the 
voters of such city, such board of education shall remain in  existence 
and the powers and duties given i t  by a vote of the people shall be and 
remain in full  force and effect, except that  the appointment of the 
members of such board of education shall vest i n  the council: Provided 
further, that  i n  all cases wherein the said board of education is now 
elected by the people, such board shall continue to be elected by the 
electors of the municipality a t  the same time and in  the same manner as 

A " 

the city council is  elected, as herein provided." 
On the same day that  "Plan D" was voted upon in the city of Char- 

lotte, the General Assembly, then in  session, enacted chapter 142, Private 



218 I N  T H E  SUPREME COURT. [I98 

Laws, 1929, as an amendment to chapter 78, Private Laws, 1923, which 
provides that any vacancy in  the board of school commir~sioners for the 
city of Charlotte shall be filled by said board until the next general 
election, when a successor is to be elected for the remainder of the unex- 
pired term, but the act was not to apply to present appointees, and all 
laws and clauses of laws in conflict therewith were repealed. 

On Tuesday after the first Monday in May, 1929, an e l l d o n  was duly 
called in the city of Charlotte for the purpose of electing the five mem- 
bers of the city council, as provided by "Plan D," and the municipal 
board of elections ruled that there should also be elected at  said election 
seven members of the board of school commissioners of said city. 

The plaintiffs contend that they were duly elected members of the 
board of school commissioners for the city of Charlotte at  said election, 
and as such they have made demand upon the defendants for the posses- 
sion of all books, papers, records and property belonging to said board 
of school commissioners, which demand has been refused. 

The defendants contend that they were not affected by said election, 
in which they took no part, and that they still law full^ constitute the 
board of school commissioners for the city of Charlotte. 

From a judgment in  favor of the plaintiffs, the defendants, Chase 
Brenizer, W. R. Foreman, J. A. Houston and J. W. Cole, appeal, assign- 
ing error. 

John M .  Rob imm and Hunter M.  Jones for plaintifs. 
W .  T .  Shore and Cansler & Cansler for defendants. 

STACY, C. J., after stating the case: The case turns upon the question 
as to whether chapter 142, Private Laws, 1929, has the effect of modify 
ing C. S., 2900 so as to provide for the election and rtppointment in 
case of vacancy, of members of the board of school commissioners of the 
city of Charlotte according to the provisions of chapler 78, Private 
Laws, 1923, as amended by said act of 1929. We think i t  does, else said 
act would be meaningless, and it is to be presumed that the Legislature 
intended something by its enactment. Such would seem '-0 be its reason- 
able import. F e l m t  v. Commissioners, 186 N .  C., 251, 119 S. E., 353. 
I t  follows, therefore, from this view of the matter, that the action of the 
plaintiffs should have been dismissed. 

Error. 
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WACHOVIA BANK AND TRUST COMPANY, EXECUTOR ASD TRUSTEE UNDER 
THE TVILI, OF W. L. BLACK, DECEASED, v. AGSES MAE BLACK, WIDOW 
OF SAID \IT. L. BLACK. 

(Filed 22 January, 1930.) 

1. Husband and Wife G a-Executor of husband is liable for onehalf of 
amount of joint note given for purclmse price of land held by en- 
tireties. 

Where the husband purchases lands and takes title to himielf and 
mife by entireties, and they esecute a mortgage on the lands to secure the 
balance of the purchase price, and the husband dies leaving a will from 
nhicll his wife dissents: H r l d ,  as betn-eel1 the wife and the executor of 
the husband they are liable a s  joint makers of the note, each for half 
thereof unaffected hy the wife's dissent from the will, although ihe takes 
title to the whole of the lands a s  the survivor. 

2. Sam-Husband and wife a m  jointly and severally liable on joint note 
given for purchase price of land held by the entireties. 

Where the husband and mife are joint makers of a note secured by their 
mortgage for the balance of the purchase price of lands held by them by 
entireties, their liabilitieq on the note are  joint and several, C. S., 458, 
3041, 3166, and upon the payment of the note by one of them the other 
may be held liable for contribution, the incidents of the estate not being 
incidents of the note. 

3. Sam-Execution against land held by entireties may be had on judg- 
ment on joint note given for purchase price. 

Under judgment against a hushand and wife upon their joint note 
given for the balance of the purchase price of lands held by them by 
entireties, execution may be issned against the land so held. 

APPEAL by plaintiff and  defendant  f r o m  a judgment of Schenclc, J., 
rendered a t  J u n e  Term, 1929, of BUNCOMBE, upon  a n  agreed statement 
of facts  submit ted a s  a controversy without  action under  C. S., 626. 
Affirmed. 

Bourne, Parke.r & Jones for plaintiff. 
Fortune d Foptune far defendant. 

A ~ a h f s ,  J. W. L. Black a n d  Agnes M a e  Black were husband and  
wife. T h e  husband bought some land  and  h a d  i t  conveyed to his  wife 
a n d  himself. Thereupon they executed a deed of t r u s t  on real  property 
securing three notes given by t h e m  f o r  t h e  purchase price. W. L. Black 
pa id  t h e  first two notes, bu t  died leaving t h e  th i rd  unpaid.  T h i s  note 
w a s  given t o  F a i r y  Owens a n d  husband f o r  $3,000, was  dated 23 Decem- 
ber, 1925, was payable three years  a f t e r  date, was under  seal, a n d  was 
i n  t h e  usual  form. I t  contained t h e  recital, "For  value received we 
promise t o  pay," etc. 
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W. L. Black made a will appointing the plaintiff his) executor and 
trustee and his widow dissented; but the dissent, i t  will be seen, is not 
decisi~e of the controversy or even material to its determination. 

After the plaintiff qualified as executor a question arose as to the lia- 
bility of the parties to the payees of the note. The plaintiff contended 
that Black and his wife took an estate by the entirety and that upon the 
husband's death the wife, as survivor, became the sole o w ~ e r  of the land 
and is solely liable on the note; or, if not solely liable that she is liable 
to the extent of one-half tho amount due. The defendant contended that 
she is not liable at all, but if liable, in no event for more than one-half 
the note. 

Upon an agreed statement of facts the controversy was submitted to 
the Superior Court of Buncombe County and Judge Schenck adjudged 
that W. L. Black and his wife, by the execution of the note became 
jointly and severally liable, and that as between the parties the plaintiff 
is liable to the payment of one-half the note, with interest, and that the 
defendant is liable to the payment of one-half, with interest. Both 
parties excepted to the judgment and appealed. 

This is an adjudication of the liability of the makers of the note as 
between themselves, not an adjudication of their liability to the payees. 
I n  attacking the judgment the plaintiff suggests that Mrs. Black ac- 
quired titlo to the land (and, indeed, to two other lots which were pur- 
chased in like manner and paid for by the husband) as the trustee of a 
resulting trust. But this position is not defensible. I f  rt husband pur- 
chase land with his wife's money and take title in his own name he mill 
usually be declared the trustee of a resulting trust, enforceable by the 
wife; but if he purchase land with his own money and have the title con- 
veyed to his wife the relation between them will raise the presumption 
of a gift or of a provision for her support. Tyndall v. Tyndall, 186 
N .  C., 272; Ricks v. Wilsm, 154 N .  C., 282; Arrinqfw a. Arrington, 
114 N. C., 116. 

The quality of the estate by the entirety was not affected by Mrs. 
Black's dissent from her husband's will. He  knew that if she survived 
him her title could not be di~ested by his testament. Todd v. Zachary, 
45 N. C., 286. As indicated, the only question is the 'iability of the 
parties inter se. 

I t  is unnecessary to summarize the incidents of this anomalous estate. 
They are comprehensively set forth in Datmk v. Bass, 188 N. C., 200. 
I f  the note in question had been reduced to judgment agalnst the makers 
an execution could have been issued against the estate M hich they held 
by the entirety. Johrwon v. Leavvitt, 188 N. C., 682. This is so because 
they held the estate under the five-fold unity of interest, title, time, pos- 
session, and person. Under the common-law fiction of a unity of person 
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each was seized of the whole and not merely of a par t  of the estate. Bu t  
i t  does not follow that  the judgment could have been collected only out 
of the estate by the entirety. The note does not recite a special con- 
sideration; i t  was given "for value received" and was "secured by a deed 
of trust on real estate." The makers were primarily liable jointly and 
severally. C. S., 458, 3041, 3166; Roberson v. Spain, 173 N. C., 23. 
The  unity of person is  an  incident of the estate created by the convey- 
ance to Black and his wife; it  is not incident to the note. As the makers 
were jointly and severally liable, payment of the whole amount by either 
would entitle the other, or his representative, to contribution-an equity 
which arises when one of several parties who are liable on a common 
debt discharges the obligation for the benefit of all. I t  results that  as 
between themselves each party is  liable for one-half the debt, although 
the whole title is vested in the defendant as the survivor. The judg- 
ment is 

Affirmed. 

AREY BRICK AND LUMBER COJIPAKY v. F. W. WAGGONER, TRVSTEE, 
ASD J r L I A  JIAE WAGGONER. 

(Filed 22 January, 1930.) 

1. Mortgages H p I n  this case held: there was no evidence of fraud in 
execution of power of sale in trust deed and sale was valid. 

Where a deed of trust on land is executed to secure payment of two 
notes, given to different creditors. pro\iding for the sale of the land a t  
auction by the trustee upon default in payment of principal or interest on 
the uotes it secured after advertisement according to law, upon the execu- 
tion of the power of sale by the trustee according to the terms of the deed 
and the bidding in of the property by the wife of the mortgagee and 
daughter-in-law of the trustee: Held,  the sale will not be set aside in a 
suit by one of the creditors secured by the deed, there being no evidence 
of fraud upon which the sale is sought to be set aside. 

2. Same--There is a presumption in favor of the regularity of the esecu- 
tion of the power of sale in a deed of trust. 

There is a presumption in favor of the regularity of the execution of 
the power of sale in a deed of trust or mortgage. 

CIVIL ACTIOX, before Harding, J., a t  May Term, 1929, of ROWAN. 
On  2 1  January ,  1927, S. M. Broadway and wife executed and delivered 

two promissory notes, one in  the sum of $1,415.78, payable to J. M. 
Waggoner, and another for $305.17 to the plaintiff, Brey Brick and 
Lumber Company. Both notes were secured by a mortgage executed by 
Broadway and wife to  F. W. Waggoner, trustee. The  mortgage provided 
that  the makers of the notes were to pay $30 per month on the indebted- 
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ness, and that $15 thereof was to be applied on the note of the plaintiff 
each month until paid in full, and then the sum of $30 was to be applied 
to the payment of the J. M. Waggoner note. The first installment of 
$30 was to be due 1 February, 1927, "and a like installmmt on the first 
of each and every month after until the whole amount of ],he above men- 
tioned notes has been paid." 

The mortgage further provided that if Broadway and wife "shall fail 
to pay the principal and interest on said indebtedness, or any install- 
ment of either, as same becomes due, . . . it shall be lawful for 
and the duty of said party of the second part (trusteth) to sell said 
premises, as a whole or in subdivisions, at public auction, at the court- 
house door in Salisbury, North Carolina, after due advertisement as 
provided by law for mortgage sales." 

I n  the brief of defendant it is stated that the mortgage deed contains a 
provision as follows: "It shall be lawful for, and the d~ ty of the said 
party of the second part (trustee) upon demand of the holder of the 
indebtedness or any part thereof, or any party interested therein to ad- 
vertise as provided by law for mortgage sales," etc. However, the record 
before us does not disclose any such provision. The evidence tended to 
show that J. M. Wnggoner, the holder of one of the notes, notified F. W. 
Waggoner, the mortgagee or trustee, that the makers of the notes "were 
not paying on the note and he wanted to sell the house and lot," etc. 
Thereupon, F. W. Waggoner, trustee, duly advertised the property and 
sold the same at public auction in accordance with the terms of said 
mortgage on 17 December, 1927, at  which time Julia Mae Waggoner, 
wife of J. 31. Waggoner, and daughter-in-law of the trustee, purchased 
the land for $25, assuming the payment of a first mortgage of $2,500, 
held by Davis and Wily Branch Atlantic Bank and Trust Company. 
The sale remained open for ten days and no increased bid having been 
placed upon the purchase price, the trustee executed and ddivered a deed 
for the premises to the purchaser. Thereafter, the plaint ff filed a peti- 
tion to set aside said deed, alleging that the property was really worth 
$4,000, and "that the circumstances surrounding the sale and manner 
in which the same was conducted caused a fraud to be upon 
petitioner by respondents herein named; that the acts and conduct of 
respondents were intended to deceive, calculated to deceive, did deceive 
your ~et i t ioner ,  and the respondents benefited thereby, and your peti- 
tioner was damaged thereby; and that therefore the said sale and deed 
to Julia Mae Waggoner are null and void and of no effect." 

C. P. Barringer for pla,intiff. 
Walter H.  Woodsm f o ~  defendant. 
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BROGDEN, J. The mortgage contained a power of sale, which power 
was to be exercised upon default in the payment of installments of 
indebtedness, and the evidence discloses default i n  the payment of the 
installments and demand made upon the mortgagee to sell the land de- 
scribed in  the mortgage. 

The plaintiff seeks to set aside the deed of the mortgagee, made pur- 
suant to the terms of the mortgage, upon the ground of fraud. There 
was no evidence of fraud introduced a t  the hearing, and therefore the 
judgment of nonsuit was properly entered. Furthermore, i n  the absence 
of evidence to the contrary, there is a presumption in favor of the regu- 
larity of the execution of the power of sale in a mortgage or deed of 
trust. Jenkins v. QrSfj?n, 175 N. C., 184, 95 S. E., 166; Brown v. Sheefs, 
197 N. C., 268. 

Affirmed. 

D. W. McFBDDEN v. A. J. MAXWELL, COMMISSIONER OF REVENUE, ET AL. 

(Filed 22 January, 1930.) 

Taxation A a-Action to recover amount paid as license tax is removable 
to Wake County on motion of Commissioner of Revenue. 

License taxes assrssed by the Commissioner of Revenue are assessed 
and payable in his office in  Wake County, and where a person who has 
paid a license tax so assessed demands its refund and brings action to 
recover the amount paid on the ground that the tax was wrongfully 
assessed against him, his cause of action arose in Wake County, and 
where the suit is brought in  the court of another county it is removable to 
Wake County upon motion of the Commissioner, C. S., 464, subject to the 
power of the court to change the place of trial as provided by C. S., 471. 

APPEAL by defendants from order of Schenck, J., a t  May Term, 1929, 
of BUNCOMBE. Reversed. 

This action was begun in the Superior Court of Buncombe County to 
recover the sum of $420, paid by the plaintiff, a resident of said county, 
to the defendant, the Commissioner of Revenue of North Carolina. The 
said sum of money was demanded of plaintiff by said Commissioner of 
Revenue as a license tax assessed against the plaintiff under the pro- 
visions of section 209(c) of chapter 80, Public Laws of North Carolina, 
1927. 

I n  his complaint plaintiff alleges that said license tax was wrongfully 
and unlawfully assessed against him and that  plaintiff paid the same 
under protest, i n  writing, and immediately demanded the return of the 
sum of money so paid by the said Commissioner of Revenue. Upon the 
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refusal of said demand, this action was begun in  accordance with the 
provisions of section 464, chapter 80, Public Laws of N x t h  Carolina, 
1927. 

The action was heard upon defendant's appeal from the order of the 
clerk of the Superior Court of Buncombe County, denying defendant's 
motion made in apt  time, that the action be removed from the Superior 
Court of Buncombe County to the Superior Court of Wake County, for 
trial, i n  accordance with the provisions of C. S., 464. 

From the order of Judge Schenck, affirming the order of the clerk, and 
denying their motion for the removal of the action for trial, defendants 
appealed to the Supreme Court. 

Ward & Allm for p la in t i f .  
A f forney-General B w m m i t t  and Assistant d f t o m e  y-Ge aeral Siler for 

defendants. 

COXNOR, J. The only question presented by this appeal is whether 
there was error in the refusal of defendants' motion for the removal of 
the action, for trial, from the Superior Court of Buncombe County, 
where the action was begun, to the Superior Court of 'Wake County, 
where defendants. ~ u b l i c  bfficers. who are sued bv reason of their official 
acts, allege that the cause of action upon which plaintiff demands relief, 
arose. I f  there mas error in the order refusing the motion, the order 
must be reversed; otherwise, it must be affirmed. 

Ordinarily, and subject to statutory provisions not apdicable to the 
instant case, an  action begun and pending in the Superior Court of the 
county in  which the plaintiff resides, must be tried in said county. 
C. S., 469. Where, however, the action is  against a public officer, and 
the cause of action is founded upon his official acts, the rlction must be 
tried in  the county where the cause of action, or some part thereof, 
arose, subject to the power of the court to change the plt.ce of trial, i n  
cases as provided by law. C. S., 464. I f  the action against a public 
officer is begun in  the Superior Court of a county other than that in  
which the cause of action arose, i t  may nevertheless be tried i n  said 
county, if the defendant does not, i n  apt  time. file a motion for its re- " ,  

moval to the proper county. B y  failure to file such motion, he waives 
the right of removal, and the action may be tried i n  the county in  which 
i t  mas begun and is pending. Ragan v. Dcughton, 192 5.. C., 500, 135 
S. E., 328. Actions against State officers, authorized by statute, to 
recover sums paid as taxes, upon the allegation that  the tax was invalid 
or wrongfully and unlawfully assessed, have generally been brought in  
Wake County. T e a  Co. 27. Doughton, 196 N.  (1., 145, 144 d3. E., 701. The 
question to be decided on this appeal does not seem to h a l e  bekn hereto- 
fore presented to this Court. 
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License taxes, assessed by the Commissioner of Revenue of this State, 
under statutory authority, are due and payable at his office in the city 
of Raleigh, in Wake County. When such taxes are paid, they are paid, 
usually i n  fact, and always in  contemplation of law, in  Wake County. 
Where a person, who has paid a license tax assessed against him by the 
Commissioner of Revenue of the State, brings an  action against said 
Commissioner to recover the amount paid on the ground that the tax 
was wrongfully and unlawfully assessed against him, he must allege as 
facts constituting his cause of action, payment of the tax, and demand 
upon the Commissioner for its refund. Both the payment of the tax 
and the demand are nlade i n  Wake County where, as required by statute, 
the Comniissioner maintains his office, and where his official duties are 
performed. I f  the action, as authorized by the statute (section 461, 
Public Laws of n'. C., 1927)  is  begun in  the Superior Court of a county 
otlicr than Wake County, the Commissioner is entitled as a matter of 
right to have the action removed to  the Superior Court of Wake County 
for trial, under the p ro~ i s ions  of C. S., 464, subject to the po re r  of said 
court to change the place of tr ial  in cases s s  provided by law. C. S., 471. 

A sound public policy forbids that  a public officer, when sued upon a 
cause of action founded upon his official conduct, should be required to 
leave his office, and attend courts in distant counties, to defend the action. 
McIntosh K. C. Prac.  h. Proc., p. 267. As said in C'acil v. High Point, 
165 X. C., 431, 81 S. E., 616: "The private conveuience must yield to 
the public good." I f  the law were othernise, the State's business, nhich  
must be performed by its officers a t  thcir offices in the city of Raleigh, 
in Wake County, would suffer because of the absence of these officers 
from their offices, i n  attendance upon courts of other counties. 

Defendants' motion for the renloval of this action from the Superior 
Court of Buncombe County to the Superior Court of Wake County 
should have been allowed. For  error in refusing the motion, the order 
must be 

Reversed. 

J. LONDOLU AND SOLOMON ROEISOWITZ, EXECUT~RS OF JOSEPH 
ARLICH, DECEASED, ET AL. V.  CHAIX PELCHENAX, TRUSTEE, ET AL. 

(Filed 22 January, 1930.) 

Wills E i-Executo~ may bring action for construction of will by the 
court. 

The courts of the State have jurisdiction to hear and determine an 
action to construe a will, and the construction of the will may be given 
by the court in caveat proceedings after the determination of the validity 
of the will in favor of the propounders. 
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APPEAL by plaintiff from Moore, J., at August Term, 1929, of GUIL- 
FORD. Affirmed. 

This action was begun in the Superior Court of Guilford County. 
Plaintiffs, upon the facts alleged in their complaint, pray for the 

advice of the court with respect to the performance of iheir duties in 
the administration of the estate of their testator. 

From judgment approving a contract which the plaintiffs propose to 
enter into with the heirs at  law and distributees of their testator, in set- 
tlement of their claims against said estate, and otherwist! advising and 
approving the conduct of the plaintiffs, in the performance of their 
duties, plaintiffs appealed to the Supreme Court. 

D. C. MacRae, Gold & York  and Brazier & Frazier for plaintiffs. 
R .  M .  Robinson, and S. J .  Stern, for defendant. 

CONNOR, J. Joseph Arlich died 15 September, 1925. A paper-writing 
was thereafter probated in common form as his last will and testament 
by the clerk of the Superior Court of Guilford County, North Carolina. 
By his said last will and testament the said Joseph Arlich devised and 
bequeathed all his property, real and personal, to the trustee named 
therein, to be held and disposed of by said trustee in accordance with the 
terms and provisions of the trust created by the said Josepn Arlich in his 
said last will and testament. No  part of his property was devised or 
bequeathed in said last will and testament to persons who are his heirs 
at  law or distributees. The executors named in said last will and testa- 
ment have qualified for the performance of their duties and are now 
engaged in the administration of the estate of their testator. 

Serious questions have been raised by persons who claim to be the 
heirs at  law and distributees of the estate of Joseph Arlich, deceased, 
touching the validity of said last will and testament, and also affecting 
its construction. The executors and the testamentary trustee have en- 
tered into negotiations with such persons, and have agreed, subject to 
the approval of the court, upon a settlement of these questions. This 
settlement has been reduced to writing and in this action is submitted 
to the court for its approval. The defendants in this action are all the 
beneficiaries of the trust created by the will, and all the hcirs at law and 
distributees of the testator. The court upon consideration of the facts 
found by it, rendered judgment appro~ing  the settlement made by the 
executors with the heirs at  law, and distributees of their testator, and 
also approving the administration of the estate by the executors involved 
in said settlement. 

The only question presented on the appeal of plaintiff$ to this Court 
is whether the court has jurisdiction of the action. This question is 
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answered in the affirmative upon the authority of our decision in  Trust  
Co. v. Lentz, 196 N. C., 398, 143 S. E., 776. I n  that  case it is said:  
"The right of the plaintiff to  bring this action and to seek the advice of 
the court on an  existing state of facts, upon which a decree or some 
directions in  the nature of a decree may be founded, is supported by a 
number of decisions, notably Balsley v. Badsley, 116 N.  C., 472, 21 S. E., 
594; Tyson v. Tyson, 100 N .  C., 360, G S. E., $07; Little v. T h o m e ,  93 
N.  C., 69, and Tayloe v. Bond, 45 N .  C., 5. 

We ha re  read the judgment rendered in this action. I t  is  well con- 
sidered, and is  i n  all respects 

Affirmed. 

CHAIILES W, FALLS v. JlOKARCH COTTON MILLS COJIPASP. 

(Filed 22 January, 1030.) 

Master and Servant C e-Evidence that injury \\-as caused by act of fel- 
low-servant held sufficient to be submitted to jury and sustain their 
verdict in dcPcildantls favor. 

IYliere in  a n  action by an employee to recover damages for n negligent 
injury the evidence is coilfiictiug ns to wliethcr the esltlosioli of tlie I):lrrcl 
rcsultin:: in  the injury i n  wit  \\':IS caused by t l ~ c  ~lc::life~lt : ~ c t  of n l'orc- 
man or a fcllow-st~rr:~nt, the sl11)mission of the quc'stio~i t o  IIlr jury is 
proper, :~i i t l  judg~nc'nt npoll their answer to tlie issr~e of the  tlefcntl:~~lt's 
~lrgligc~ilce i n  the 11~~:1tive \\'ill l ~ c  snstainetl. 

CIVIL ACTIOS,  bcfore C o w p c r ,  Spccinl ,Tuilgc>. : ~ t  X:ry Spcc.ial T e r m  
192'9, of G I C T ~ I I .  

Pl:~intiff offered el idci~c#e) tending to 41ow that  ill? dc>fcntla~~t ill the, 

cwurso of its b u ~ i l ~ r s s  I I S P ~  a laree iron pot for Ile,iting ~ I a t c r  to be usrd 
in scrubbing floors in its mill. l'llis pot had n s c r c ~ , ~ ~  nlmut it to prcrcnt 
the  (-cape of fire. Tlic pl:~intiff naq an ortlinnry laborcr a i ~ d  :I par t  of 
his duties consisted i ~ i  scmibhing iloors. Tlrc scrrou about the pot was 
nladc from '(old sttcl tlrmns" or lxlrrc.1~. Tlirsc l ~ ~ r r r l s  ~ ~ c r c  rut  ope 11 

and  placed around the pot. Tlicrc was n b:lrrc,l ill front to protcct the 
legs of the norlimeli froill being burned nliilc dipping n a t r r  fro111 the 
pot. 011 tlic eseniilg bcfore plaintiff vns  ilijurctl tlic old scrccri 1l:ril bcrn 
take11 anay, and tlic plaintiff \\.as directed to fix a ilen screen. I I c  tcsti- 
fied: "I split thc drums open, hammered thciu out. :1ntl stood them 
around the fire." After doing this thc plailltiff lrft and his Iirothcr Tom 
Falls placcd ailother barrel or drum at t l ~ c  frolit openii~g ill the back- 
ground or screen. Tom Falls testified that Caldncll told Iiinl to place 
the barrel a t  that  point. Caldwell, who was a witness for plaintiff, 
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denied that  he was a boss or a foreman, or that  he told Tom Falls to 
place the barrel i n  front of the screen. Ear ly  next morning about 
4:30 a.m., plaintiff made a fire which had burned down, and he was 
building another around the pot when the barrel exploded, and as a 
result thereof, plaintiff suffered serious and permanent injury. 

Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury, and the jury answered the issue of negligence in  the 
negative. 

From judgment upon the verdict the plaintiff appealed. 

8. D. Dolley and A. C. Jones for plaintiff. 
George B. Masm for defendant. 

BROGDEK, J. The plaintiff offered evidence tending to show that  the 
barrel which caused the injury,  was negligently placed near the fire by 
order of a foreman or  boss of defendant, and that  this barrel was 
unsafe-thus rendering the place of work unsafe and dai-gerous. There 
was evidence that  the barrel was voluntarily selected and set in position 
by fellow-servants of plaintiff. 

The defendant offered no evidence. 
Both views were submitted to the jury, and the issue of negligence 

was answered in the negative. There is no new or novel proposition of 
lam presented, and a careful examination of the record : ~ n d  briefs dis- 
closes no reversible error. 

No error. 

(Filed 22 January, 1930.) 

Specific performance I3 -Tenancy by the curtcsy initiate is sufficient 
interest in land to sul>port specific performance agnintgt husband. 

Wlicre in a contract by n liusbnnd and wife to convey l:~~itls of the wife 
the wife's privy esnmination is not t:llwn, tlie interest of tllc l i ~ ~ s b n n d  as 
tenant by the cnrtesy init iatc is suficicnt to support an action for specific 
l.)crformance agniiist him so fa r  as his interest is concernetl. 

PETITIOK by clefei~dants to whenr this caw, reported in  106 K. C., 
508, 146 8. E., 148. 

Ih l lamy t C  Ecllam?y, John A. Stel lens and I .  C. Wright for plaintiffs. 
Br?jnn CC Can~ybell  for defendants. 
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STACY, C. J. H a s  a tenant by the curtesy initiate sufficient interest 
i n  land to support a n  action for  specific performance, so f a r  as his 
interest is concerned, under a contract of sale signed by said tenant and 
his wife, where the wife's privy examination is not taken? We think so. 

While i t  is true that a husband as tenant by the curtesy initiate, under 
our present Constitution and laws, has no present estate in  his wife's 
land which he  may sell or lease, without his wife's joinder, or which 
may be taken uuder execution against him (Cecil v. Smith ,  81 N .  C., 
285)) nevertheless, after birth of issue alive, curtesy initiate is still 
regarded with us as a valuable interest which may ripen into an  estate 
of freehold, or curtesy consummate as a t  common law. Jackson c. 

Beard, 162 N .  C., 105, 78 S. E., 6 ;  Jones v. Coffey, 109 N .  C., 515, 14  
S. E.,  84; Walker v. Long, 109 N. C., 510, 14  S. E., 299. Indeed, in 
Thompson. I > .  Wiggins, 109 N .  C., 208, 14  S. E., 301, i t  n7as said that 
"He has, by the curtesy initiaf?, a freehold interest, but not an cstate, in  
the property." 

Bu t  without regard to the precise interest ~ ~ ~ h i c h  a tenant by the 
curtesy initiate may have, the question presently presented is ~ h e t h e r  
the contract of sale, set out in  196 N. C., 508, is valid and capable of 
being specifically enforced so f a r  as the interest of the male defendant 
is concerned. We  see no valid reason for disturbing the original opinion 
heretofore filed in the case. 

Petition dismissed. 

(Filed 22 January, 1930.) 

1. Partition B a-In this case held: tho transaction constituted a parol 
partition the validity of wluch the partics were estopped to deny. 

T'l'here before his death the decease11 owner of la~ids has made deeds to 
separate pieces or tracts of land to each and all of his children, arid more 
than two years thereafter, and after his death. his executrices under a 
will disposing of his other 1:inds : rnd  ccrritaining a residuary clansc. hare 
found the deeds and had them recorded, ant1 the grantees after the rccord- 
ing of the deeds have entered each upon his or her respective parts as 
set ant in the dcrd to him or her, escrcisrtl the riglit of absol~~tct owner- 
ship, leased, collected rents and  paid tases. n11t1 have hem parties to legal 
proceedings wherein they hare rrgardccl tllemselres as owliers under the 
deeds: Held ,  thong11 the deeds of gift are invalid because not registered 
withill two years, the tralisactions operate as a pnrol partition of tlie 
lands, acce~ted and ncqniescetl in 11y tlie parties, mid they are ecluit:~bly 
estopped hy  their acts :md condiic~t from maintaining that the tlccds, or 
any of them, are invalid. 
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2. Estoppel C +Action of the parties in t.his case held to estop them 
from denying validity of pnrol partition. 

Where the heirs a t  law of a deceased owner of lands have accepted and 
gone into possession of their parts of land under separate deeds executed 
by the deceased, but kept by him in a bank without delivery until found 
by his esecutrices after his death and by them recorded: Held, the heirs 
a t  lam are estopped by their acts and conduct, and a re  bound by the terms 
and conditions of their deeds which they have accepted from thereafter 
successfully claiming that the partition by par01 was invalid. 

9. Same-Equitable estoppel is distinct from presumption of ouster raised 
by adverse possession. 

'I'he doctrine of equitable estoppel is entirely distinct from the pre- 
sumption of a n  ouster created by continuous adverse possession for a 
period of twenty years. 

APPEAL by  petitioners f r o m  X o o ~ e ,  J., a t  September Term,  1929, of 
GUILFORD. Affirmed. 

T h i s  was a proceeding brought  and  heard  on appeal  i n  the  Super ior  
Court  before the  clerk fo r  par t i t ion of land.  David  E. Thomas,  Sr., 
died 27 J a n u a r y ,  1925, leaving a widow, E m m a  C. T h ~ m a s ,  and the 
following ch i ld ren :  G u y  31. Thomas,  E t h d  T h o m a s  Por te r ,  Jessie 
Fogle, the  petitioners, a n d  Doro thy  T h o m a s  Conyers, N a r y  Belle 
Thomas  Pe t ty ,  and  David  E. Thomas,  J r .  I n  J a n u a r y ,  1920, and 
prior  thereto, David  E. Thomas,  Sr . ,  joined by h i s  w fe, E m m a  C. 
Thornas, esecuted fourteen deeds of g i f t  whercby he  at tempted t o  convey 
to his  several children cer tain t racts  o r  lots of l and  which lie owned. 
T h e  name of each grantee and  the  descriptioli of each lot a r e  sct out  i n  
the  petition. Certain of the  deeds purpor t  to convey lots with liniita- 
tions over t o  contingent remaindermcn, including grandchildren who 
were represented by  a guard ian  ad l i f c m .  Neither  one 3f these dceds 
was delivered to the  grantee dur ing  tlic lifetime of David  E. Thomas,  
Sr.,  hu t  a l l  were kept  i n  a lock b o s  i n  R bank i n  Grccnsbcro. %\,id E. 
Thomas  made  a will, arid a few days a f te r  his death E m m a  C.  Thomas  
and  Doro thy  Conyers, his executrices, filed all  the  deeds f o r  record i n  
tlic ofice of t h e  register of deeds a n d  took them f r o m  tlic office a f te r  
registration and  delivered or  mailed them to the  several grantees. T h e  
widow and  the  cliildrcn received these deeds and  went into possession of 
the  respective t racts  o r  lots therein described and immedi l te ly  heg'in to 
collect rent  f r o m  t h e  tenants;  t h a t  is, the  widow a n d  CI. E. Thomas, 
J r . ,  collected rent  f r o m  several store buildings on t h e  land dcscribed i n  
the  deed f r o m  David  E. Thomas  to E m m a  Thomas, ~ v i t h o u t  objection 
by  a n y  of the  o ther  children un t i l  9 February ,  1925, when E m m a  
Thonlas made  a deed to D .  E. Thomas,  Jr., who since tha t  t ime  h a s  
collected the  ren t  without  objection. 
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Each of the children of said David E. Thomas, except D.  E. Thomas, 
Jr.,  was given one vacant lot each in fee simple, together with improved 
real property with limitations similar to those in  the deed to D. E. 
Thomas, Jr.,  which vacant lots and improved real property were taken 
by the respective grantees under deeds which were received by the 
respective grantees more than two years after the date and execution 
thereof. The  said Jessie Thomas Fogle and husband have sold and 
conveyed the vacant lot which she took under one of said deeds to Rich- 
ardson Realty, Inc., the deed by which said land was conveyed being 
recorded. 

The  defendant, Mary Belle Thomas Petty, has likewise conveyed her 
vacant lot by deed to Richardson Realty, Inc., dated 14  June,  1926. The 
petitioner, Guy Monroe Thomas, has conveyed his vacant lot to said 
Dorothy Conyers by deed dated 2 June,  1924; said Dorothy Conyers in 
turn has conveyed said lot to  C. C. Hudson by deed, and said Hudson 
has col~veyed the same to Richardson Realty, Inc., by a subsequent deed. 
All of said deeds contained full  covenants of seizin and warranty. On 
17 March, 1924, Ethel  Thomas Porter  executed a written lease on the 
store building on the property which she took under one of said deeds 
from 1). E. Thomas to Ferguson and Grosbayne for one year from 
1 April, 1924, a t  a rental of $540, with an  option for renewal for 
another year. 

Ethel  Thomas Por ter  also gave Richardson Realty, Inc., an option 
upon the vacant lot embraced in one of the deeds executed to her by 
I). E. Thomas, but said option was not exercised and said property was 
not purchased under said option by the optionee. 

All the children of said D. E. Thomas have since his death treated 
as their own the respective parcels of land described in  the said deeds, 
havo paid tases on said respective parcels of land, hare  collected rents 
from said respective parcels, have conveyed the respective parcels herein 
set out, and prior to this proceeding asserted no interest i11 and made 
no claim to the other tracts or parcels held by tlie other children and 
heirs a t  law of said D. E. Thomas, deceased. 

I n  the year 1927 the said Dorothy Conyers Thomas instituted and 
prosecuted to a conclusion a proceeding in the Superior Court of Guil- 
ford County, in vhich  all of the other cliildren of D. E. Thomas were 
parties, setting out that one of tlie tracts of land conveyed to her was 
her property in  fee (subject to contingencies provided in said deed), 
which proceeding was fur the purpose of obtaining permission from the 
court to apply to repairs and improvements upon said property a sum of 
money allon-ed by appraisers for the taking of a str ip froni the front of 
her mid lot by the city of Greensboro under condemnation proceedings 
for the nitlening of Davie Street. I n  her verified complaint she alleged 
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that she was the owner of said property, and that  she acquired title 
thereto under deed from D. E. Thomas, dated 3 January,  1920. 

I n  the year 1927 the said Guy Monroe Thomas instituted and prose- 
cuted to a conclusion a proceeding in  the  Superior Court of Guilford 
County, i n  which all of the other children of D. E. Thomas were par- 
ties, setting out that  one of the tracts of land conveyed to him by one of 
the deeds was his property in fee (subject to contingenc~es provided in 
said deed), which proceeding was for the purpose of obtaining permis- 
sion from the court to apply to repairs and improveml?nts upon said 
property a sum of money allowed by appraisers for the taking of a strip 
from the front of his said lot by the city of Greensboro under condemna- 
tion proceedings for the widening of Davie Street. I n  his verified 
complaint filed in  said proceeding, he alleged that  he was the owner of 
said property as aforesaid and that he acquired title thereto under deed 
from D. E. Thomas, dated 3 January,  1920. 

The executrices named in  the will of D.  E. Thomas, namely, Dorothy 
Thomas Conyers (or Hayden) and Emma C. Thomas, duly qualified as 
such, and sold the lands nlentioned in said will and distributed the pro- 
ceeds as provided by the terms of said will. The executrices treated 
said deeds as a partition of the lands of the said D. E. Thomas as among 
his children, and did not undertake to sell the same under the paver of 
sale or divide the proceeds according to the residuary cla~ise of said mill. 
Tlie devisees and legatees in  the residuary clause of sa,d will are the 
six children of said D. E. Thomas. Tliese were all the children of said 
I>. E. T h o n ~ a s  living at  his death, and no child of his had died before 
his death, leaving a child or children survi\ing. The executrices have 
paid all debts, all inheritance taxes, all the State taxes, all other claims 
and demands against the estate of the said D. E. Thomas, and have filed 
their final account and have been discharged. Under t h ~  will of D. E. 
Thomas they sold real estate other than that described in  the deeds here- 
tofore mentioned and distributed the net proceeds theieof to the six 
children of D. E. Thomas, as set out in the record. 

Tlie final account showing said distribution was filed in the office of 
the clerk of the Superior Court of Guilford County, Korth Carolina, on 
27 August, 1924, and recorded. Checks in full were mailed to each of 
said respective children, together with a copy of said final account, and 
received by them, and none of said childron filed exceptions to said 
f ind  account, nor did they otherwise make any objection to the sale 
under the residuary clause of the will only of the real estate not em- 
braced in the deeds. 

On or about 9 February, 1928, Emma Thomas, executed and delirered 
to David E. Thomas, Jr . ,  a deed for all her right, title and interest in 
and to the lands described in  deed recorded in Book 570, page 324. 
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During the year 1927 rfavid E. Thomas, Jr . ,  having found that  taxes, 
assessments, water rents and repairs were consuming practically all of 
the income from said property described in the deed from his father to 
him, instituted a special proceeding in the Superior Court of Guilford 
County for the sale of the lands described in  said deed; all of the chil- 
dren of D. E. Thomas, Sr., and the husbands and wives of such of them 
as were married, said children being the same persons as the heirs a t  
law of said D. E. Thomas, Sr., at his death, and the same persons who 
\\ere devisees and legatees in the residuary clause of the will of the said 
D. E. Thomas, Sr., were made parties defendant i n  said proceeding. 
Other parties defendant to said ~roceeding were the grandchildren of 
D. E. Thomas, Sr.,  then in, psse, and a guardian ad l i tem was appointed 
to represent said rriinors and the persons not in C S S C ,  and said guardian 
was personally s e r d  with summons and filed answer, and said minors, 
all being i lonresider~t~,  n ere served by publication. 

,It the sale under ,said proceeding, D. E. Tlionias, J r . ,  became the last 
and highest bidder at public auction for said property and a cleed was 
made to him by R. 11. Robinson, commissioner, and has been duly 
recorded. By mistake aud inad~er tence ,  the deed from D. E. Thomas, 
Sr., to the defendant 1). E. Thomas, J r . .  recorded in the office of the 
register of deeds of Guilford Coniity in nook 110, page 34, fixes the 
beginning point in the description of the property therein coiircyed a t  
the northcast corner of the intersection of South Davie ant1 Sycwnore 
streets, whereas, in truth and in fact the true beginning point is a t  the 
soutliwcst comer of the intersection of South Davie and Sycamore 
streets, and a frontage of 115 feet is called for on Dar ie  Street, whereas 
in truth and in fact said frontage is 109 fect. 

I t  is  admitted that  i n  the proceeding entitled '(David E. Thomas, Jr . ,  
v. Chly Monroe Thomas rf al.," the present dcfeiidant, Davit1 E. Thomas, 
J r . ,  paid into court i n  said action the sun1 of $8,072.60 as the value, as 
found by the court, of the interest of contingent remaindermen in and to 
the tract of land involwd in said proceeding. 

D. E. Thomas, Sr., did not devi\e or attempt to devise in his last will 
antl testament the lantls conveyed to his children and his widow de- 
scribed in  tho petition in this cause, but considered that  he  had already 
g i len  the same to his widon- and chiltlrcr~ respectiveIy by the deeds 
referred to in tho petition. 

Upon the facts set out in the record it was adjudged that  the error i n  
the deed from D. E. Thomas, Sr., to D. E. Thomas, Jr . ,  be corrected; 
and fur ther :  (1) That  the deeds executed by D. E. Thomas antl his wife 
and left i n  the bank mere void (a )  because they were not delivered 
during the lifetime of D. E. Thomas, Sr.. and (b) because, being deeds 
of gift, they were not recorded within two years after their execution. 
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(2 )  Tha t  D. E. Thomas, Sr., intended to make a partition among his 
children of the lands described in  these deeds. (3 )  That the deeds con- 
stituted a parol partition of the grantor's land, which i,he children by 
their conduct accepted, ratified and confirmed, the owrership of each 
tract being specifically set out. (4) Tha t  the clerk pay to D. E. Thomas, 
Jr . ,  $8,072.60, with interest from 5 March, 1928. The petitioners ex- 
cepted and appealed. The appeal of the widow and guardian ad litem 
was not prosecuted. 

Brazier & Frmier for petitioners. 
Hines, Kelly & Boren for Dorothy Conyers and Mary Belle Pef ty .  
F. P. Hobgood, Jr., and R. M. Robinson for D. E .  Thomas, Jr.  
Hoyle & Harrison f o ~  defendant Mrs. Emma C. T h o m u .  

ADAMS, J. The adjudication that  the deeds deposited In the bank are 
void accords with the contention of the plaintiffs, and the defendants 
did not appeal. Furthermore, the adjudication is amply supported by 
former decisions of this Court. Tarlton v. Griggs, 131 N .  C., 216; 
Perry v. fiackney, 142 N .  C., 368; Booth v. Hairston, 193 N .  C., 278. 
But the decisive question is whether in  this situation the plaintiffs are 
entitled to the relief they seek. They are not, if in conternplation of law 
they are  precluded from claiming title to the tracts clr lots of land 
which are in possession of the other parties; and they are precluded if 
they are equitably estopped-if they are barred from asserting title by 
such conduct as would render their present assertion obviously unjust. 

There is a distinction between equitable estoppel a r d  estoppels at  
common law. The latter include estoppel by record, estoppel by deed, 
and certain cases of estoppel i n  pais which are rec0gniz.d in courts of 
law. Equitable estoppel in pais owes its origin and dewlopment to the 
notion of justice promulgated by courts of chancery. I t  c.mbraces estop- 
pel by conduct which rests upon the necessity of compelliiig the observ- 
ance of good faith. Bispham7s Pr in .  Eq., see. 281 et seq. "This estop- 
pel arises when any one, by his acts, representations, or admissions, or 
by his silence when he ought to speak out, intentionally or through cul- 
pable negligence induces another to believe certain facts to exist, and 
such other rightfully relies and acts on such belief, so lhat  he will be 
prejudiced if tho former is permitted to deny the existence of such facts." 
Boddie v. Bond, 154 N.  C., 359, 365. 

I t  is true that a parol partition of land is voidable. Collier v. Paper 
Co~poraf ion,  172 N. C., 74. I t  is likewise true that  one who accepts a 
deed is bound by its terms and conditions. F o ~ t  v. Allen, 110 N .  C., 183. 

That the foregoing principles were applied in the prescnt case may be 
secn by reference to the following paragraph in the judgment: "81- 
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though these dceds xe rc  void, the fact that  they were papcr writ i t~gs 
definitely describing the respective tracts of land therein set out by 
metes and bounds, taken together with the acts and conduct of the 
grantees named therein relative to the tracts described in said deeds, 
constituted a parol partition of the larlcls of D. E. Thomas, Sr., artlong 
his six children, and the said children, by reason of their accepting and 
retaining the said deeds, after the registration thereof by the esecu- 
trices, and by reason of their taking possession of the parcels or tracts 
of land dcscribed in  the respective deeds to them, paying taxes on said 
respective tracts or parcels of land, renting, leasing and collecting rents 
from said respective tracts o r  parcels of land, and by selling and con- 
veying some of the said parcels thus allotted to them, and by giving 
options thereon, and by doing the other acts and things set out in the 
agreed statement of facts, have thereby adopted, affirmed, ratified and 
acquiesced in the said parol partition, and have each and all mutually 
estopped themselves from claiming any of the said tracts or parcels of 
land described in any of the said deeds in mhich any of the other chil- 
dren were named as grantees." 

The  doctrine of equitable estoppel is  entirely distinct from the pre- 
sumption of an  ouster created by adverse possession for a period of 
twenty years. The  judgment is  

Affirmed. 

ED HAhlPTON v. REX SPINSING COMPANY. 

(Filed 22 January, 1930.) 

Judgments L a--Judgment of nonsuit on merits of case bars subsequent 
action on same cause on substantially the same evidence. 

Where a cause of action has been heard under the pleadings upon evi- 
dence and a judgment as of nonsuit therein has been entered for insuffi- 
ciency of the evidence to establish it, and the judgment is not appealed 
from, but remains upon the trial docket of the Superior Court unim- 
peached, another action between the same parties on the same cause of 
action and upon substantially the same evidence is barred by the former 
judgment which as to the second action is res adjuaicata, C. S., 415. 

CIVIL ACTION for damages for personal injury, heard by McElroy, J., 
a t  J u n e  Term, 1929, of CHEROKEE. 

The  facts essential to the presentation of the legal question involved 
are contained in  the judgment, which is as follows: 

"This cause coming on to  be heard befbre his Honor, P. A. McElroy, 
judge holding the courts of said county, a t  J u n e  Term, 1929, in said 
court, and after the jury has been sworn and empaneled, the pleadings 
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read, and testimony introduced on behalf of both plaintiff and defend- 
ant, and defendant having pleaded in its amendment to its answer in this 
cause, a former determination or judgment of nonsuit against the plain- 
tiff on the same cause of action and on the same testimony, at April 
Term, 1925, of said court, from the records and uncontradicted testi- 
mony the court finds the following facts: 

1. That on 16 May, 1927, the plaintiff in this action, Ed Hampton, 
instituted an action against the Rex Spinning Company above named 
by suing out a summons therein which was duly served on said defend- 
ant Spinning Company on the 21st day of said month, rind on the 27th 
day of said month, plaintiff duly filed his cornplaint in wit1 action in the 
office of the clerk of the Superior Court of said county, to which com- 
plaint the defendant filed its answer on 17 June, 1927. 

2. That said cause came on for trial at  April Term, 1928, of said 
court, before Honorable Cameron McRae, special judge, and a jury 
which was duly sworn and empaneled, at  which trial the said plaintiff, 
Ed Hampton, and one J. T. Cowart, were the only witnesses who testi- 
fied for plaintiff, and at the conclusion of plaintiff's testimony, and 
after consideration of the cause upon its merits, the court adjudged that 
the plaintiff, upon all the evidence, was not entitled to recover, and ren- 
dered a judgment of nonsuit against the plaintiff, from which plaintiff 
did not appeal, but which judgment is still in force and unreversed and 
has been since the date of said trial. 

3. That on 29 March, 1929, the plaintiff, Ed Hampton, who is admitted 
to be the same E d  Hampton who was plaintiff in said former suit sued 
out another summons against the same defendant, which SUmmOnS with 
the complaint of plaintiff therein was duly served on' Rex Spinning 
Company 3 April, 1929, to which complaint defendant on 27 April, 
1929, duly filed its answer, and thereafter by leave of the court, after it 
had overruled the first plea of estoppel set up an amendment to defend- 
ant's said answer, and stricken out so much of paragraph two of the 
second estoppel set up in said amendment as contained the testimony of 
witness, defendant's amendment to its answer was filed, rind upon plain- 
tiff's said complaint and answer of defendant, with its amendment as 
allowed by the court, the cause came on to be tried at ihe June Term, 
1929, of said court. 

4. That after a jury had been chosen, sworn and empaneled, the 
pleadings read and testimony introduced by both plainliff and defend- 
ant, at  the conclusion of the testimony, and upon the undisputed evi- 
dence in the case and records introduced, the court finds that the cause 
of action set up in the present. action is the same as t h i ~ t  set up in  the 
first action which fully appears from the pleadings in both cases which 
were introduced in  evidence. 
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5. The court further fillds from the uncontradicted testimony of both 
the plaintiff Ed Hampton and his witness, J. T. Cowart, who n-ere the 
only witnesses for plaintiff examined on the present trial with reference 
to said cause of action, that the testimony as to the cause of action was  
the same in both, except that on the former trial plaintiff testified that 
Brady mas his boss, and on the latter the witncss Goodman testified that 
Bracly was under him and over plaintiff, who had orders from Brady. 

Whereupon, i t  is considered, adjudged and decreed by the court that 
this, the plaintiff's cause of action in  this suit, has heretofore been de- 
ternlined adversely to him upon the merits, and that by the judgment in 
said former cause that the said plaintiff is estopped to prosecute the same 
cause of action against the same defendant in the present cause, the 
court holding that the plaintiff is estopped by the former judgment. 

I t  is further considered, adjudged and decreed by the court that the 
plaintiff take nothing by his action, the same be dismissed, and that this 
defendant go hence without day." 

From the judgment rendered plaintiff appealed. 

J .  D. Ma~llonee al?zd Lfoody Le. 121oody for plaintiff 
Dillard & Hill for defendant. 

BROGDEN, J. Does a judgment of nonsuit, duly entered by a judge 
of the Superior Court, upon the merits of the cause, and after all the 
evidence has been introduced by plaintiff, become determinative and 
conclusive in a new action brought under C. S., 415, upon the same 
complaint and upon the same evidence? 

The plaintiff contends that C. S., 415, permits any number of suits 
upon the same cause of action, brought within one year from a judg- 
ment of nonsuit, irrespective of the reason or grounds of such judgment, 
and bases his contention upon the following decisions of this Court: 
Meekins v. R. R., 131 N. C., 1, 42 S. E., 333; Prevatt v. Harrelsm, 132 
N. C., 250, 43 S. E., 800; Evans v. dlridge, 133 N .  C., 378, 45 S. E., 
772; ATunndly v. R. R., 134 N. C., 755, 46 S. E., 5 ;  Hood v. Telegraph 
Co., 135 N .  C., 622, 47 S. E., 607; Tussey v. Owen, 147 N .  C., 335, 
61 S. E., 180; Henderson v. Eller, 147 N. C., 582, 61 S. E., 446; 
Lumber Co. v. Halrri.sm, 148 N.  C., 333, 62 S. E., 413; Starling v. Cot- 
ton Mills, 168 N .  C., 229, 84 S. E., 388; Culbreth V .  R. R., 169 N. C., 
723, 86 S. E., 624. 

The principle was thus stated in  Tussey v. Owen, supra: "The plain- 
tiff may, under the decisions of this Court, bring another action within 
one year after the judgment of nonsuit. . . . I f  this were an open 
question the writer of this opinion would not give his assent to the 
principle as thus decided, as a dismissal of the case upon the merits, 
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whether called a nonsuit or by any other name, is equivalent in law to 
a judgment upon a demurrer to the evidence, which by the best-consid- 
ered authorities has the same effect as a bar to another suit, as h judg- 
ment rendered upon a demurrer to the pleadings or as any other judg- 
ment upon the merits. . . . But the law has been settled the other 
way by actual decision upon the very question, and we now hold unani- 
mously that another suit will lie within a year of the nonsuit.'' 

I n  Lumber Co, v. Harrison, supra, the Court said: "We decided in 
Hood v. Telegraph Co., 135 3'. C., 622, where the same point was pre- 
sented, that a second action will lie, although nonsuit had been entered 
against the plaintiff, on the merits, in a former suit for the same cause 
of action and upon the same state of facts." The decisions cited as a 
basis for the doctrine announced in the Hood, Tussey and Harrison 
cases, supm,  are Meekins v. R. IC., supra; Prevatt v .  Hwrelson, supra; 
Ecans u. Alridge, szlpTa, and Sunnal ly  v. R. R., supra. I t  may be 
interesting to observe that the Meekins case involved a voluntary non- 
suit. The Prevatt case contains no reference to a former suit between 
the parties. I n  the case of Euans v. Alridge, supra, the action was dis- 
missed because of failure of proof of showing the publication of sum- 
mons. The Nunnally case, supra\, is a memorandum decision which 
does not disclose the facts. Apparently, therefore, prior to the Hood 
case, supra., there was no case inrolving the nonsuit of a prior action 
upon the merits. The original record in the Hood cas0 discloses that 
there was a trial of the cause upon its merits and the phintiff was non- 
suited. Upon appeal to the Supreme Court the nonsuit was affirmed, 
130 N. C., 743, and the petition to rehear filed by pllintiff was dis- 
missed. Hood v. Tel. co.,  131 N .  c., 828, 43 S. E., 1003. 

So, upon the authorities cited, it is contended that a person map 
bring a suit, fully develop his case in open court; and, if' a judgment of 
nonsuit is entered, he then, within twelve months, may bring identically 
the same action, offer identically the same evidence, and if again non- 
suited, may continue the same process indefinitely. I n  other words, if a 
plaintiff should live as long as Methuselah, he could prol~ably bring five 
hundred law suits upon the same complaint, offer the same evidence, and 
yet, there would be no end to the litigation. The same result would 
follow in the event he appealed to the Supreme Court upon each judg- 
ment of nonsuit, and the Supreme Court should affirm the lower court. 
Tmll v. R. R., 151 N. C., 545, 66 S. E., 586. 

The defendant, however, contends that a distinction should be drawn 
between cases nonsuited upon the merits, and after a full hearing, and 
cases nonsuited for other reaspns. I n  support of this contention the 
defendant points out that even in Hood v. Tel. Co., 135 N .  C., 622, this 
Court ruled that :  "Plaintiff's action was dismissed for hick of sufficient 
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evidence on a former trial," etc. This statement implies that  the case 
then under consideration TTas different from the former case. Algain 
in Culbwfh v. R. R., this Court sa id :  "But the plaintiff may hereafter 
show, if she can, that  such a claim was filed, as a nonsuit does not pre- 
vent the bringing of another action or bar the same, as we held in 
T Z I S S P ? ~  v. Owen. . . . Unleqs the plaintiff can supply the deficiency 
in the present testimony, another suit will not avail her." This  language 
clearly implies that  additional elidence would be necessary in the second 
suit. 

Also, in Smith v. X f g .  Co., supra, the Court declared that the plain- 
tiff mould not be estopped from bringing another suit "for the merits 
of the case, it  appeared, h a l e  not been passed upon by ,vny conclusive 
ruling of the court." 

I n  Tuttlc v. Warren., 153 N. C., 459, 69 S. E., 426, tlie Court declared 
that the plaintiff had "shown no legal right to claim under Reuben 
Warren, or to avail himself of his possession of the locus in quo. . . . 
I n  the absence of the essential proof, we must sustain the judgnlent of 
nonsuit, but this does not prevent the plaintiff from bringing another 
action . . . and supplying the present deficiency in the evidence, if 
he is able to do so." Unquestionably, this declaration of the Court 
implied that the second case could not be identical with the case then 
being presently decided. 

Again in Prevatt z*. I$arrelson, supra, the Court said:  "In refusing 
the motion to nonsuit there was error for which, under the uniform 
practice of this Court, there must be a new trial. On such new trial, if 
the plaintiff can 'mend his lick' by additional and sufficient evidence, 
well and good. H e  has not lost the land. If he  cannot offer such addi- 
tional evidence, this, though a new tr ial  in form, mill be virtually a 
finality against him." This  declaration also carries upon its face the 
suggestion that  if a new suit is  brought and maintained, the "lick must 
be mended" and additional evidence produced. North Carolina Practice 
and Procedure, by McIntosh, p. 615. 

Furthermore, in G%mw v. Andrezus, 170 N. C., 516, 87 S. E., 341, it 
was declared: "We do not say that  where it appears that  the merits have 
been considered and passed upon, the judgment of dismissal may not be 
successfully pleaded as a former adjudication, but no such thing occurred 
here." 

The  same suggestion appears in the case of Northcott v. Northcott, 
175 N.  C., 148, 95 S. E., 104. 

The  quotations from various cases where the question has been con- 
sidered in  this jurisdiction tend to  show a t  least some degree of coh- 
fusion upon the subject. Certainly, i t  is apparent that  i t  was present in 
the minds of the judges writing the opinions that  a judgment of nonsuit 
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upon the merits and after a full hearing, stood upon :i different basis 
from those judgments of nonsuit upon other causes and upon other 
grounds. - 

I n  the last analysis, the philosophy of all procedure is based upon the 
idea of giving each litigant a full and ample "day in  court" upon the 
merits of his cause, and, when this has been done, he i ; ~  not entitled to 
another "day in  court" upon identically the same cause of action and 
upon the identical evidence offered at a former hearing. 

The confusion in the law upon the matter now presented can only be 
eliminated by recognizing a distinction between judgments of nonsuit 
upon the merits of the entire controversy and after a full hearing in 
court, and judgnlentsof nonsuit upon other grounds. 

Of course a bill of peace might be invoked, if litigation over identi- 
cally the same cause of action and upon identically the same evidence, 
should be so long drawn out as to threaten to invade the domain of 
eternity. But even if the bill of peace should be granted, it would 
result in a limitation of the application of C. S., 415, as applied in some 
of the cases referred to-notably Lumber Co. v. Ha~rrzso?~, supra, and 
Tussey a.  Owen, supra. Certainly, if such limitation can be imposed 
through enforcing a bill of peace, it mould perhaps sale  time and cost 
to so construe C. S., 415, in the present case as to produce a uniform 
rule of procedure upon the question under discussion. 

Other states have statutes somewhat similar to C. S., 415, but they 
vary greatly in  their scope. Furthermore, the construc:tion thereof bp 
the courts are not uniform. Bradshaw v. Bank, 172 N.  C., 632, 37 
C. J., 1082. 

W; therefore hold, upon the particular facts appearing in the judg- 
ment in  this cause, that a plaintiff may bring an action a:id have it heard 
upon its merits, and, if a judgment of nonsuit is then entered, he may 
bring a new suit within one year, or he may have the cause reviewed by 
the Supreme Court. I f  the Supreme Court affirms the ,judgment of the 
trial court, he may under C. S., 415, bring a new action within the 
period therein specified. But, if upon the trial of the new action, upon 
its merits, in either event, i t  appears to the trial court, and is found by 
such court as a fact, that the second suit is based upon substantially 
identical allegation and substantially identical evidence, and that the 
merits of the second cause are identically the same, thereupon the trial 
court should hold that the judgment in the first action was a bar or res 
adjudicata, and thus end that particular litigation. 

Affirmed. 
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1 H I :  ( 'OJIJ IERCB UNIOX T R U S T  COhIPAXY, M O R R I S  L I P I K S K Y ,  S.  
\\'HITI,OC'K I,IPIKSI\-P, A \ D  L O U I S  LIPINSICY, TQUSTEES UNDER T H E  

1 , 4 5 ~  \ ~ I I  L A U D  TEST i b l ~ l r  T O F  SO1,OhION LIPISSICY,  DECEISFD, A K D  

M O I ~ I ~ I S  L I P I N S K Y ,  S  \THITI,OCI< LIPINSICY A N D  L O U I S  LIPINSICY, 
I \  I I I \  m v a r  r  Y,  v. ('IAEA, 1 , I P I S S B Y  T H O K N E R .  

(Filed 22 January, 1920.) 

Wills E h-In this case held: trust  estate did not terminate upon death 
of widow and income p?ynl)le to her should be reinvested as corpus 
of tho tstatc. 

Khere the trustee!: of :I trnst estate created by \\.ill are directed to 
irlvc'st and reinvest the residue of the estate and hald the same in trnst 
and pay the widow three-fourths of the income and pay one-fourth to the 
testator's daughter, tllc trust estate to continue during the life of the 
witlow a n d  for a p~riod of not less than ten years from the date of the 
tctst:ltor's dentl~. : ~ n d  the11 the corpus be distributed to his four cllildren, 
il~clu(Iing the daughter, or their children per stirpes in case of death of 
the testator's children : IIc l t l ,  by the express and unambiguous language 
o f  the will, the trust estate does not terminate within the ten-year period 
from testator's death, ant1 where the widow has died during this period, 
the three-fourths of the incoruc she received under the will, there being 
no other disposition of such income, shonld be kept and reinvested by the 
trustees as  an accumulatio~l of the corpus of the trust estate until the 
specified life of the trust, and then divided in accordance with the dis- 
tribution specified in the will. 

APPEAL from Einley, J., at  November Term, 1929, of BUNCOMBE. 
Reversed. 

Controversy without action (C. S., 626). The parties to this contro- 
versy submitted to the court for its determination their conflicting con- 
tentions, upon a statement of facts agreed, with respect to the disposi- 
tion by testamentary trustees of the income from a trust fund in  their 
hands. 

The trust fund was created by Solomon Lipinsky, deceased, by Item 
V I  of his last will and testament, and is held by the trustees named 
therein under the provisions of said item. The said item is as follows: 

"Item VI. I give, devise and bequeath all the rest, residue and re- 
mainder of my property and estate, real, personal and mixed, of what- 
soever nature and wherever situate, and whether now owned by me, or 
hereafter acquired, or to which I may be entitled at  the time of my 
death, unto the Commerce Union Trust  Company of Asheville, i n  the 
State of North Carolina, and my  sons, Morris Lipinsky, S. Whitlock 
Lipinsky and Louis Lipinsky, or the survivors of them, as trustees, to be 
held by i t  and them, i n  twst ,  for the uses and purposes hereinafter set 
forth and declared, that  i s  to say:  

( a )  The said.trustees, or the survivors of them, shall hold, manage and 
administer said property and estate, collecting the income and profits 
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thereof for and during the term of the natural life of nly beloved wife, 
Eva Lipinsky, and for a period of not less than ten yeam after the datc 
of my death, and shall pay over three-fourths of the net income derived 
therefrom, to my said wife so long as she shall live, and cnefourth to my 
said daughter, and, upon the death of my said wife, or the expiration of 
said ten years after the date of my death (if she shall not so long sur- 
vive me), or as soon thereafter as practicable, the said trustees shall 
pay over, deliver, transfer and convey all the principal, or corpus, of 
said trust fund or residuary estate to, and divide the same equally 
among my four children, Morris Lipinsky, S. Whitlock Lipinsky, Louis 
Lipinsky and Clara Lipinsky Thorner, share and share alike, thus termi- 
nating the trust by this item of my will created; Provitled, however, if 
any one or more of said children shall have died leaving lawful issue, or 
legally adopted child, then the share of such child of mine so dying shall 
be paid over and delivered to the said Commerce Union Trust Company 
of Asherille, as trustee, to be held, invested and reinvssted by it, the 
net income thereof to be paid by said trustee to the guardian of such 
issue until the youngest thereof attains the age of twenty-one years, 
when the principal of said share, or shares, shall be divided equally 
between such issue, peT s t i r p s ,  or the heirs of their body, per stirpens. 

(b) The said trustees, or said Trust Company and a majority of the 
survivors of the other of said trustees, are authorized to sell and convey, 
either at  public or private sale, and at  such prices as they deem best, any 
real or personal property coming into their hands by virtue of this item 
of my will, and to reinvest the proceeds thereof, and, from time to time, 
to change or alter, by exchange or otherwise, any invet3tments of said 
trust fund, if the interest of said trust fund appears to be benefited 
thereby; special care, however, shall be taken by said tl-ustees to avoid 
speculation and to insure safe and profitable investments, 

(c) I direct that the said Trust Company shall keep a clear, concise 
and separate record of the several trusts herein created, and of all the 
transactions in connection with the said trust funds, which records shall, 
at all times, be subject to free inspection by the beneficiaries of said 
trust fund; 

(d)  I direct that the said trustees, and my executors, hereinafter 
named, shall receive, as compensation for their services, the usual com- 
missions allowed by law, provided that said Commercs Union Trust 
Company of Asheville shall receive, for its services full two and one- 
half per cent (21,593) commission, the balance of the commission, if 
any, to be divided among the other trustees and executors, as the case 
may be." 

The testator, Solomon Lipinsky, died on 28 March, l925. His last 
will and testament was duly probated and recorded in the office of the 
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clerk of the Superior Court of Buncombe County, North Carolina. H i s  
three sons, named in the foregoing item of his said last will and testa- 
ment as cotrustees with the Commerce Union Trust  Company of Ashe- 
ville, N. C., and also as beneficiaries of the trust, mrvived h im;  they are 
parties, both as trustees and as individuals, to  this controversy without 
action. Nrs .  Eva Lipinsky, the wife, and Mrs. Clara Lipinsky Thorner, 
the daughter, of the testator, also survived him. hfrs. Eva  Lipinsky is 
dead; she died on 7 Sorember,  1928. Mrs. Clara Lipinsky Thorner is  
now living; she is a party to this controversy without action. 

The  plaintiffs, the Comnlerce Union Trust  Company of Asheville, 
N. C., and the three sons of Solomon Lipinsky, deceased, have in  hand 
the fund which they received, and which they hold, as testamentary 
trustees, under the provisions of said I t em TI. This  fund has been 
invested by the said trustees, and has yielded, and continues to yield, an 
income which the said trustees have collected, and which they will con- 
tinue to  collect, as they are required to do by the provisions of said 
I t em TI. 

Three-fourths of the net income from said trust fund collected by the 
said trustees prior to the death of Mrs. Eva  Lipinsky, mas paid to her 
by them, in accordance with the prorisions of said I t em VI.  Since her 
death, the said trustees have retained in their possession three-fourths of 
said net income collected by them; they now have in  hand, i n  addition to 
the principal or corpus of said fund, the sum of $9,000, the said sum 
being three-fourths of the net income from said fund. The said trustees 
have refused to pay out this sum to any one. 

One-fourth of the net income from said trust fund collected by said 
trustees, both before and since the death of Mrs. Eva  Lipinsky, has been 
paid to Mrs. Clara Lipinsky Thorner, daughter of Solonion Lipinsky, 
deceased, by them, in accordance with the provisions of said I tem V I .  

KO par t  of the net income from said trust fund collected by said 
trustees since the death of Mrs. Eva  Lipinsky, widow of Solomon 
Lipinsky, has been paid by them to  his sons, Morris Lipinsky, S.  Wliit- 
lock Lipinsky or Louis Lipinsky, beneficiaries of said trust. 

This  controversy without action involves the disposition by said 
trustees of the three-fourths of the net income from said trust fund, 
which has been collected by said trustees since the death of Mrs. E v a  
Lipinsky, widow of Solomon Lipinsky, or which shall hereafter be col- 
lected by them, during the continuance of said trust. The  qucstior~s sub- 
mitted to the Court for its decision, as stated by the parties to this con- 
troversy without action, are as follows : 

"1. Whether or not said three-fourths of said net income shall be 
allowed to accumulate as a part  of the principal of the trust estate, and 
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at the termination of the trust period of ten years be divided equally 
among the four beneficiaries of said trust, to wit:  Morris Lipinsky, 
S. Whitlock Lipinsky, Louis Lipinsky, and Clara Lipinsky Thorner"; or 

"2. Whether or not said three-fourths of said net inzome shall now 
be paid to Morris Lipinsky, S. Whitlock Lipinsky an$ Louis Lipinsky, 
and no part thereof to Mrs. Clara Lipinsky Thorner. to whom one- 
fourth of said income is payable under Item VI." 

Morris Lipinsky, S. Whitlock Lipinsky and Louis Lipinsky, as bene- 
ficiaries of the trust, contended that upon the death of Mrs. Eva 
Lipinsky, widow of Solomon Lipinsky, they became and are now en- 
titled to share in the net income from the said trust fund, equally with 
their sister, Mrs. Clara Lipinsky Thorner, and that i;he net income 
which has been collected from said trust fund by the trustees since the 
death of Mrs. Eva Lipinsky, and the net income from said trust fund 
which shall be collected by said trustees during the remainder of the 
trust period of ten years, should be paid by the said trustees to them and 
to their said sister in equal shares, that is to say, to each one-fourth 
thereof. 

Mrs. Clara Lipinsky Thorner, as a beneficiary of the trust, contended 
that the three-fourths of the net income from said trust fund, which has 
been collected by the trustees since the death of Mrs. Eva Lipinsky, and 
the three-fourths of said net income which shall hereaf;er be collected 
by them during the trust period of ten years, should be held by said 
trustees as a part of the principal of said trust fund, uniil the termina- 
tion of the trust at  the expiration of ten years from the dertth of Solomon 
Lipinsky, and that then, the entire fund in the hands of the said trustees, 
including the accumulations, should be divided equally among the four 
children of Solomon Lipinsky, in  accordance with the provisions of 
Item VI, of his last will and testament, or that if the said three-fourths 
of the said net income is not required to be held until the termination of 
the trust, but shall be paid out by the trustees now as income, that she 
should share equally with her brothers in said three-fourths of said 
income, without accounting for the one-fourth which the trustees are 
directed to pay to her by the provisions of Item TI. 

The court was of opinion that by the provisions of Item V I  of the 
last will and testament of Solomon Lipinsky, the trust thereby created 
by the testator terminated at  the death of Mrs. Eva Lipinsky, and that 
the principal of the trust fund in the hands of the trustees should have 
been divided equally among his four children, as beneficiaries of the 
trust; and that Mrs. Clara Lipinsky Thorner, having rec2ived from the 
trustees one-fourth of the net income from the said prin:ipal, collected 
by the trustees since the termination of the trust, is not entitled to share 
in the distribution of the sum now in the hands of the trustees, and held 
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by them as three-fourths of the net income from the trust fund, collected 
since the death of Mrs. Eva Lipinsky. 

From judgment in accordance with the opinion of the court, the 
Conlmerce Union Trust Company of Asheville, N. C., one of the trus- 
tees, and Clara Lipinsky Thorner, appealed to the Supreme Court. 

Alfred S. Barnard for Momis Lipinsky, S. Whitlock Lipinsky amd 
Louis Lipinsky. 

Merrimon, A d a m  & A&,ms fop the Commerce Union Trust Company. 
Martin & Martin fw Clara Lipinsky Thorner. 

CONNOR, J. We do not concur in the opinion of the Superior Court 
in accordance with which its judgment was rendered, to wit:  "That by 
the terms of the last will and testament of Solomon Lipinsky, deceased, 
the trust created by Item V I  of said will terminated upon the death of 
Eva Lipinsky, wife of the said Solomon Lipinsky, and that by the terms 
of said item, the principal or corpus of the residuary estate of the said 
testator should have been divided at that time, or as soon thereafter as 
practicable." 

I t  is clear, we think, that i t  was the intent of the testator, expressed 
in language which is free from ambiguity, and which therefore does not 
call for construction (Wooten v. Hobbs, 170 N. C., 211, 86 S. E., 811), 
that the trust created by him in Item V I  of his last will and testament, 
should continue for ten years from the date of his deaih, at  least, and 
that if his wife survived the expiration of said ten years, that the trust 
should continue so long as she should live, and in that event should 
terminate at  her death. As she died before the expiration of said period 
of ten years, the trust continues and does not terminate until the expira- 
tion of ten years from the date of the death of the testator. 

The parties to this controversy without action do not seem to have had 
any difference of opinion as to when the trust terminates, under the pro- 
visions of Item VI. I t  seems to be conceded by them that the trust did 
not terminate at  the death of Mrs. Eva Lipinsky, but that i t  continues 
until the expiration of ten years from the date of the death of the 
testator. Whether or not it was error for the court to determine a 
question not expressly submitted by the parties to the controversy, upon 
the facts agreed, as contended by the Conlmerce Union Trust Compally 
of Asheville, we do not now decide or consider. We are of opinion and 
so hold that there is error in the judgment for that it was rendered in 
accordance with an erroneous opinion of the court upon the question as 
to when the trust terminated. For this error, the judgment must be 
reversed. 
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We are further of the opinion that in the absence of a direction by the 
testator as to the distribution of the three-fourths of the net income from 
the trust fund collected after the death of Mrs. Eva Lipinsky, and before 
the expiration of the trust, the trustees must hold said three-fourths of 
said income until the termination of the trust, that is, until the expira- 
tion of ten years from the date of the death of the testator. At the ter- 
mination of the trust, the sum then in  the hands of the trustees, repre- 
senting accumulated income from the trust fund, should be paid by the 
trustees to the persons who, under the provisions of Item VI ,  are entitled 
to share in the principal or corpus of the trust fund. 

I f  the three sons and the daughter of the testator shall be living at  the 
termination of the trust, each will be entitled to an eqcal share of the 
fund, including accumulated income. Item VI, however, contains the 
following provision : 

"Provided, hcwever, if any one or more of my said children shall have 
died leaving lawful issue, or legally adopted child, then the share of 
such child of mine so dying shall be paid over and delivered to the said 
Commerce Union Trust Company of Asheville, as trustee, etc." The 
ultimate beneficiaries of the trust created by Item TI of the last will and 
testament of Solomon Lipinsky cannot be determined until the termina- 
tion of the trust. 

The suggestion of the learned counsel for the appellant, Mrs. Clare 
Lipinsky Thorner, both in his brief and in his argumeni, in this Court, 
that the income from the trust fund, after the deatk of Mrs. Eva 
Lipinsky, should be paid by the trustees to the children of Solomon 
Lipinsky, as his distributees, and heirs at  law, for the reason that said 
income is in the nature of undevised property, cannot, rn? think, be sus- 
tained. I f  the income from the trust fund collected by the trustees after 
the death of the testator, can be held to be the property of the testator, 
then the language of Item VI, is broad and comprehensive enough to 
include such income, and vest i t  in the trustees, as a part of the residuum 
of the estate, and therefore as part of the corpus of the trust fund. 

I n  any event, we are of the opinion that the income from the trust 
fund, collected by the trustees, and retained by them, because the testator 
has not authorized them to pay it out, until the expiration of the trust, 
must be held by the trustees and paid by them, at  the termination of the 
trust, to the persons who shall then, under the provisions of Item TI, be 
entitled to the fund in their hands. To the end that judgment may be 
entered in the Superior Court of Buncombe County in accordance with 
this opinion, the judgment rendered must be 

Reversed. 
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I R A  F A R R  v. TALLASSEE P O W E R  COMPANY. 

(Filed 22 Janua ry ,  1930.) 

1. Master and Servant C +In this case held: evidence of master's neg- 
ligence wns sufflcient to be submitted to the jury. 

Where,  i n  a n  action by a n  employee against  his employer to  recover 
damages fo r  a negligent injury,  t he  evidence tends to  show tha t  t he  em- 
ployee was  required to hook huge rocks by a cable so t h a t  they might be 
hoisted by a powerful derrick, and tha t  the master,  in t he  exercise of his 
nondelefiable duty  t o  provide a reasonably safe  place to  work, had pl;lcecl 
a watchman on a hill to t ransmit  signals f rom the  employee to  the  engi- 
neer operating the  derrick,  t he  employee and the  operator of the  derrick 
not bc i l~q i n  sieht of each other,  and thnt  the  watchman neqligently sig- 
nalled the  operator of t h e  derrick wi tho l~ t  firqt receiving his 5iz11al from 
th r  employer. and  t l~:l t  the operator of the  derrick i ta r ted  hoistin: the 
rock hooked by the  en~ployec  Iwfore the  employee could gc't s:rfPly out of 
t he  way, and tha t  he  was  injured while atteinptinq to  run  clcnr of t he  
tl:n~ger. Hcld ,  t he  e l  idcnce w a s  sufficient to  have b w n  sul~mittc~tl  to tlie 
jury and to overrule defendant 's  motion ah of nnnsuit (' S . ,Xi. 

2. 3Instc.r n.nd Servant C ?In this case held: the employer could not 
escape liability on ground that thc injury mas caused by a fc4low- 
servant. 

TVhcre :III  e m p l o y ~ r ,  in t he  est)rc.isc of his ~ ~ o ~ ~ t l r l c g : ~ l ~ I  t l t~ ty  t o  provide 
l ~ i s  enrgloyce n reasou:rl~ly safe 1)l:rcc to  n'ork. 1)laccs n ~ . : I ~ C ~ I I I I : I I ~  \vlltlre 
11c cnn w e  I ~ o t l ~  llic cn~ployces Ilooltin:: I~ngcx rocxIis 11y (+:11,1(~ to I,(. 1iftc.d I)$ 
:I tierrick n11t1 the o l ~ t ~ r : ~ t o r  of t11e tlerric41t, tlrtx ol~c>r:~tor t ~ f  l h r  tlt>rric.k :1n(l 
the t'nil~logcc 11oolii11f t l ~ e  rocks 11ot IIL,~II:: in sight of c.nc-11 (ltllor, t l ~ c  tlntg 
of the  \vntch111:111 1wi11:: to sig11n1 the o lwr;~tor  of tlre 11crric~lt \vhcn tllc 
employec w:ls rcntly for thrt derrick to hoist :I rock 11c 11:ltl l~oc~l ied:  I f c T d ,  
nlmn : ~ n  injury lrcil~f inflii~tc~tl II])OII tht. rmploycc I I ~  r c ~ ~ s o ~ ~  of 1 1 1 ~  ~vatcli-  
III:III s i ~ n a l l i n g  tlie operator of the  d6lrricl; hc~forc~ t11v c ~ ~ n l ~ l o y r c ~  11:ltl si,z- 
nnlletl him t h a t  he  \vas re:~tly, t he  c n ~ ~ l l ~ y c r  111:iy I I I I ~  t3sc*:rlw li:rl~ility ou 
the  ground thnt  tlics w n t c l ~ n r : ~ ~ ~  \\.:IS n fcllo\v-scsrv:~~~t,  :111t1 : I I I  i u s l r l ~ t , t i t ~ ~ ~  
tha t  untlcr these c i r cu~us t :~ncw t l ~ c  w a t c l ~ n ~ : ~ ~ ~  \vonltl I)? :I viccs-l~ri~~c3il):ll is 
l~roller.  

3. Jlastcr and Srrvant C g-In this cwsch h ~ l d  : act of eniploycu. in nttc.n~l>t- 
ing to avoid inunincxnt pcril c;~nsc~tl by ~niwtcr's ncsgligcwrc. w i ~ s  not 
cont,ributoly ncgligcmcc barring recovery. 

Where rill crn~)loycv c~~g :~g t ' t l  in Iloolti~r: roe,li \ ~ i t l ~  :I ~ Y I I I I I ~  to I I ?  Iloiatctl 
I,g n tierrictli is  suclilv~~ly l ~ l : ~ c c ~ l  ill i n ~ n ~ i ~ ~ t l ~ l t  llt.ril 1)y r1':1?1111 of t ! l ~  r n -  
ployer's rice-l1rinci11:rl t ~ c g l i g o ~ ~ t l y  sign:llliuc t 1 1 ~  c~n:.i~rcvr t q w r n t i ~ x  the 
tlcrric.1; to  hoist the r~c ' l i  Iwfore t he  (\111111oyev (~~111 t l  g ~ t  t'lt'ilr 01' t he  rod< 
tlcing I~oistctl : H(,71i. t l ~ v  c~inployccx's : ~ r t  i t 1  run~~in: :  f1.0111 the tI :~i~ficr o\.cr 
sli[)pt>ry r ( > ~ l i ~ ,  r~ml t i t~ : :  ~ I I  :I fall V : I I I S ~ I I ~  t l i ~  in jury  ~ I I  s ~ ~ i t ,  will 11o1 I I P  
l ~ e l d  a s  a mnttcr of 1:1w to 1 1 c ~  c~ontri l~ntory ~ ~ c g l i x t ~ c c  1):1rri11< 11is L . C C O V C ~ ~ ,  
n11i1 the s ~ ~ l ) ~ n i s s i o u  of t l ~ ~  (11iwtio11 to t l l ~  j ~ l r y  up011 l l ~ c  : ~ I I ~ I L . O ~ I ~ ~ : I ~ C  issue 
is  1)rc111er. 
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APPEAL by defendant from McElroy, J., and a jury, a t  J u n e  Term, 
1920, of GRAHAM. N O  error. 

This is  an  action for actionable negligence instituted by plaintiff 
against defendant for injuries sustained. 

The defendant is a corporation operating a plant that  generates 
hydro-electric power a t  Tapoco, N. C. The plaintiff w:ls employed by 
defendant as a carpenter and pipe-fitter, but i n  October, 1926, was 
ordered and directed to assist in removing some large rocks and boulders 
out of the r i ~ e r  near the mouth of the tail race, which was blocking the 
flow of the water froin the water turbine wheels and interfering with 
the proper operation of them. 

The allegations of negligence are : 
" (a )  The defendant failed to furnish the plaintiff a proper and safe 

place with proper and safe surroundings and conditions in whicli to 
perform the work assigned him to do. 

(b)  I11 that  tlie clefelidant negligently failed to furnish and use proper 
means, equipment and metliotls for doing the work in which the plaintiff 
was ordered a i d  directed to do. 

( c )  I n  that tlie dcfendallt ~legligently failed to use esperic~lccd n ~ ~ d  
competent servants and employees in sufticient number and positions for 
doing tlie worlr properly and safely, in whicli the plaintiff was assigned 
:lnd directed to do and in wliicli lie w:ls injured. 

( d )  I n  that  the defendant negligently assigned the plaintiff to work 
out in the river in n dangerous and unsafe place in tonncctio~i with 
lligli-powered derricks and appliances wl~en  in operation mid without a 
proper and safe Tvay or means by which to approach and leave tlie said 
derrick cable and its nppli:n~ccs in safvty. 

(c)  I n  that  the t1efcnd:mt wronqfully and ~ ~ c g l i g e n t l ~  startcd, caused 
and pcrinitted to be ill operation tlie said powerful derrick a11d cable a t  
n time when the plaintiff wns busily vngnged in handling and liookiiig 
the end of tlie c:~blc to a large rock or boulder out in the river in a 
clangc~rous and nns:~fe place, wit l~ont any notice or warning to tlie 
plaintiff. 

( f )  Tn that tlic defendant negligently started its said innchine and 
cablc uliile plnilltiff was busily erlgagctl in performing his duty at and 
in connection tlicre~vith to the great danger mld distress of plaintiff ant1 
caused plaintiff in said einergency to :rttcnlpt to flee for his  safety, 
throwing him across :I rock, ruptur i~lg ,  I)ruising and pcrtnnncntly i l ~ j u r -  
ing his body, cnusiilg hiin to w f f ( ~  grcat 1):lill alltl mental a~lguisli to his 
great damage." 

Tlio dcfend:uit denied ilcgligence :und set up  the defe isc of contribu- 
tory negligence, as~uniption of risk and tlie fellow-servallt doctrine. 
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The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff injured by tlic negligence of the defendant, as 
alleged in  tlie complaint ? Answer : Yes. 

2. Did the plaintiff contribute to his injury by his own negligence? 
Answer : S o .  

3. Did the plaintiff assume the risk of his i l l jury? Answer: S o .  
4. What  damage, if any, is the plaintiff entitled to recover? Answer: 

$2,000." 
The necessary facts \\ill he set forth in the opinion. The defendant 

mado numerous assignments of error and appealed to the Supreme 
Court. 

T .  X .  Jenkins,  X o o d ~ /  cP. M o o c l y  and E~tlzcards cC. T,r>afhci-wood for 
p la in t i f .  
S. TV. Black and R. L. Phillips for defcni lant .  

CLARKSOK, J. A t  the close of the plaintiff's cvidc~icc. :nid a t  the close 
of all the evidence, defendant moved for j udgn ie~~ t  as ill case of non- 
suit. C. S., 567. The  court 1,~lon overruled tlic motions and 111 tllii n e  
find no error. 

Plaintiff's exidence was to thc. effect that 1 1 ~  n:ls e m p l o ~ c d  1)g the 
superintendent i n  chargr of defendant's hvdro-electric 1)oner plant to 
asiiqt i n  relnori~lg large rocks out of the r i \  el.. Iicnr t 1 1 ~  ~ r ~ o ~ i t l i  of the. 
tail race. I n  doing this :r dcrricli and cablc n c w  i i ~ i ~ l  to lift thc~ I ock. 
A cable x i s  stretched from one side of the ~nonlitain to tl111 otl~c r ,  lun- 
ning acrow the river at the mi l  of the tail raw.  Tllc c~lgi~~c,clr 111 c1i:lrge 
of the hoisting engine, IT. I). Wllliai~i., \ \as  not in iight of tlip nialr :lt 
the tail race, where they hooked or hitcllrd tlie rock to thc t,:rblc. Thc 
superintentient. Walter Scott. Iiad placed :I man, one TJTliitc, 1111 tl~c. qitlc 
of tht. mountain nlio could sce the engineer and the ~ ~ o r k u i c l l  n! tlip 
tail race, and whose duty it T T R S  w1im tlw rock \\as 110ohd at the tall 
race and the signal given to him to signal the engineer. ~ l i o  nould 
.tart the eiigine, slid the rock ~ r o u l d  be lioictcd and carrim1 out. TVl~cn 
tllc men hooked on tlie rock they l m l  to pc3r out of t l ~ c  n a y .  P1:rintiff 
and the nlen were hitching on the stone 4 s 5 s 7 feet. "\Te got this rope 
around this rock and the derrick started, ant1 I tliil not ha1 c t111ic~ to get 
across this rough place n ithout rushing for my l i f ~ ,  for tlw only n a g  
to get out n-as tlie way this cable \ \as coming. B ~ f o r c  1 could get out 
the derrick moved and I made a spring to get away from it. I n a s  in the 
r i ~ e r ,  over on this side near the po\\er l~ouse  was water. yay .30 or 3,5 
feet. and just back of this rock it seemed to hc 4 feet before you could 
land on another stone, and that  v7ater n a s  deep. The only way I could 
(lo was to come out tlic n a p  the vahlr conit, and a little bar of sand 
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there, and then I got to get out on, and when I stepped on this stone 
going out from this cable wire was when I got my injury. I was travel- 
ing fast because of the danger of this rock, starting before I was ready 
and could get away. I stepped on a small boulder; i t  was slick; my 
left foot slipped from under me and threw me in  a ta is t ,  and I felt 
myself tearing in my left side, and of course I felt myself tearing in  my 
left side, and of course I was very bad hurt .  I f  I was doing the hooking 
on the rock, I was the man to signal Mr. m i t e .  I was doing the hook- 
ing a t  the present time, and Mr. White was signalling Mr.  Williams to 
start. Williams was not in  sight of me, but I was in  ~ ~ i g h t  of White. 
I did not signal Mr. White to have the engine s tarkd.  I t  started 
without a signal. When I fell White stopped the derrick until I got up  
out of the way. H e  flagged him and stopped him. . . . Mr. Walter 
Scott was in  charge of the crew. Mr. Scott was not there, and I suppose 
they considered that  I mas in  charge. I did not feel that they were 
altogether under my charge, because he gave me orders and did not 
say anything to me about it. I had no right to fire or hire them. I 
rould oiily give them orders that  he gave me. . . . (2. Did you tell 
any one that you wanted another way to get out of there? A. I wanted 
timbers so we could prepare a gangway, but Scott said there was not 
any timbers there-no 2 by 4's. Q. Did you look for t imber? A. Not 
any but 6-inch stuff. This was short stuff, and i t  would take longer 
boards to get out in safety." 

The court below charged the jury:  "The court chargw you that the 
defendant contends that White was a fellow-servant of tlie plaintiff, and 
if he gave a signal to have the engine started when he had received no 
such order from the plaintiff, then the defendant cortends thnt the 
plaintiff was injured by the negligence of White, and that White was 
his fellow-servant. (The court charges you, however, that if the plain- 
tiff has satisfied you by the greater weight of the evidence that White 
was stationed a t  the place designated by Scott, or under Scott's direc- 
tion, with instructions to receive orders from the plaintiff and trans~riit 
thern to the engineer to start the machinery, and if the plaintiff has 
further satisfied you by the greater weight of the ev dence thnt the 
starting of the machinery and the moving of the cables ~ n d  stones with- 
out orders from the plaintiff rendered the place a t  wliich he was re- 
quired to work much more dangerous, then the court charges you that 
White could not be a fellow-servant of the plaintiff, but he would be a 
vice-principal, and the company would be responsible for his nets.)" 

The assignment of error is to the part of the charge in parenthesis, 
and we think this the only material one to be considered on the record. 

T e  think the evidence justified the charge as given. A similar case 
to the present one is Cook T .  ;llf~g. Co., 182 N. C., 205. There was a 
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petition in the case to rehear-183 N. C., 48, and a t  p. 51 we find: "The 
rigorous rule of the fellow-servant doctrine, as i t  once obtained, has 
been greatly modified in recent years. Speaking to  this question, 
B r o m ,  J., in Tanner v. Lumber Co., 140 N .  C., 473, makes the follow- 
ing pertinent observation: 'The true rule now is more humane and 
holds the master liable for negligence in  respect to such acts and duties 
as he i s  required, or assumed to  perform, without regard to the rank 
or title of the agent entrusted with their performance. As to such acts, 
the agent occupies the place of the master, and he is liable for the 
manner in  which they are performed. Flake v. R. R., 53 S. Y., 549; 
Crispin v. Bobbi t t ,  81 N. Y., 521. I f  the negligent act of one servant 
is  done in the discharge of some positive duty which the master owed to 
another servant, then negligence in the act upon the part  of the servant 
is  the negligence of the master.' " 

I n  h c e y  v. Stack-Gibbs L u m b e r  Co., 23 Idaho, 625, 46 L. R. A. 
(1903), p. 92, Sullivan, J., sa id :  "If i t  requires warning and signals to 
protect a servant from in jury  from falling trees cut by otlwr servants, 
it  is the master's duty to see to it that  the proper signals are given, and, 
if the in jury  is caused by the failure to give the signals, the master is 
liable. H i s  ability or responsibility extends beyond the sclectiol~ of a 
servant or  agent to give the signals, arid includes the signal it-elf, and, if 
the serrmlt neglects to give it, tlle master must answer for such negli- 
gence, as the a u t l i o r i t ~  to a s e r ~ a n t  to ~ i v e  a signal is no~~delegable, and 
the failure to give it is imputed to the master, and the serrant ernployed 
to give it is not the ftllon-servant of the injured employee so f a r  as the 
giving or failure to gil-e the signal is  concerned. The m:~stcr cannot 
instruct a servant to do or perform a nondelcgable or no~ia~signable  
duty, and cscape liability if the s e n  ant ilcglccts to perforrri su.'11 duty, 
in case illjury results to the employee." Riggs v. ;lIfg. C'o., 100 S. C., 
a t  11. 259. 

Thr  sunerintcndent of dcfcndaiit, TfTalter Scott, in tlle exercise of due 
care to p r o d e  a reaso~~whly safe place for plaintiff arid tlie inen to 
nork,  had placed a watchman, one White, on the side of the nlou~itain 
for the espress purpose of protecting plaintiff and the n o r k m e ~ ~ .  Tliia 
\vatclin~an could scr both thc cneinecr in charge of the nioveinent of the 

u - 
cable and the me11 working. Seit l icr  tlie worlirnen nor tlic e ~ ~ q i ~ i c e r  could - 
seo caeh other. When the heavy rock was hitclicd or hooketl to  the cable 
thc plaintiff gave the signal to the watchman and in  that n a y  the work- 
inen could get out of the Tvay of the rock being draggcd and hoi~tetl.  I n  
the present case the watchman gave the signal to tlle enginecr nitliout 
authority from plaintiff, arid plaintiff ill the enwrgcncy in fleeil~g frorn 
danger was injured. I t  may be inferred from all the facts as disclosed 
by the record that  the vo rk  was dangerous and that  was thc reason the 
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company placed the watchman to guard the workmen. The  court below 
left this aspect to  the jury, and in  t,his me see no error. Under the facts 
and circul~stances of this case, the watchman was an  alter ego. 

I11 Odom v. R. R., 193 N. C., a t  p. 444, speaking to the subject in an  
emergency or imminent peril, it  is  said : "Nor can it be said, as a matter 
of law, from the evidence appearing on the present reccrd, that  plain- 
tiff's intestate's alleged contributory negligence was such as to bar a 
recovery. I n  D y w  v. Erie Ry. Co., 71 X. Y., 228, i t  was held (as stated 
in  tlie last head-note) : 'The mere fact that a persoil jumps from a 
vehicle in which he is traveling, where there is  imminent danger of its 
coming in collision with an approaching train nt a c r o k n g ,  does not 
bar a recox ery against the railroad corporation, although it appears that  
he made a mistake and would have escaped in jury  ha 1 he remained 
quiet.' " Riggs v. Xfg. Co., supra, at  p. 260. 

We think tlie facts in tliis case distinguishable from ; I~ ichau.x  v .  Las- 
siter, 188 N. C., 133. I n  the presmt case the matchmail was a servant 
or a l t c r  ego of defendant for a special purpose-to give signals. H e  was 
R part of defendant's organization to protect the worknien. Plaiutiff had 
no control over him. I Ie  was l~laced there by defendant, as it ne re  a 
watclinian on the tower to guard the ~vorkmen from dan,;er. The false 
signal lie gave was a means by which plaintiff was injured. The  court 
below gave the contentions of the parties, charged the law fully appli- 
cable to the facts. The  charge covered fully neglige we, proximate 
cause, contributory negligence, assumption of risk, fellc~w-servant doc- 
trine. We find 

N o  error. 

I,. I.'. I'IIILLIPS ASD CLARA I. \YELLS, QDMIUISTRATKIS 017 E. G .  WEI,I,S, 
I)ECEASEL). 7.. SAI)IE A. IiERR A N D  J. 1,. IiERII. HFR IIVSUASI). 

(Filed 22 January, 1030.) 

1. Taxation H &Listing of prolwrty for tawtion arcording to statute is 
prerequisite t o  validity of tau dced. 

I t  is required to a ralid sherid's deed uitder a sale of laud for taxes 
that the property shall have been listed for taxation :iccorcling to the  
statute applicable a t  the time thcrcof. 

2. Same-Tax list-taker does not ha l e  authority to list propvrty for 
onnrr and sign his name thereto. 

I'nder a statute lworiding thnt the ow~ier hhall list his land for taxes 
mcler o:lth, or, ill certain c:lseb I)> all agent. or u l~oi i  his failure therein 
the chairman of tlie board of commissiouers shall list the description m ~ t l  
va1u:ltiou of the property, 110 i~utltority is given the list-taker of the town- 
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ship to act for the owner, and in such instance the sheriff's deed to the 
lands to the purchaser a t  a tax sale does not pass title a s  against the 
owner or those claiming under him, and this result is  not varied by C. S., 
7926, making i t  the duty of the list-taker to be constantly on the lookout 
for unlisted property, the authority to list the property so found being 
confined to the chairman of the board of commissioners alone. 

3. S a m e T a x  deed is only presumpthe  proof t h a t  t h e  property had been 
properly listed for  taxes. 

A sheriff's deed for the sale of lands for taxes is but presumptive proof 
that the property had been listed for taxes as the statute requires, and 
may be rebutted. C. S., 8034. 

4. Taxation H c-C. S., 8034 doos not  apply where tax deed i s  void 
berauso property had not  been listed f o r  taxes. 

C. 8 ,  80.34, pro~id ing  that  no person shall be permitted to question the 
title to lands acquired under a sheriff's deed without first ~ h o w n g  that 
he or the Ilerwn under nhom he claims h:~d title to the propertj a t  the 
t imc of the sale does not apply wlien the sheriff's deed 15 void for the 
failure of thc hsting of the property as requilccl by statute. 

AITEAL by defendants f r o m  Xidyc t te ,  J., a t  . lugust Term,  1929, of 
BLAUEN. N o  error .  

.lction t o  recover l and  claimed by t h e  feme defendant under  a pur-  
ported sale f o r  the nonpayment  of taxes. I n  1923 W. T. Wallace owned 
the land, described as  lots 1 6  and  1 8  of the  B. L. H e r r i n g  subdivision, 
hut  he  did not list i t  t h a t  year  f o r  taxes. T h e  list-taker f o r  t h e  tomn- 
sh ip  listed i t  i n  the  n a m e  of W. T. Wallace, signed t h e  owner's name, 
a ~ i t l  re turned the tax scroll f o r  1963 with t h e  fol loning e n t r y :  "W. T. 
Wallace, Wallace, I\-. C. T w o  lots, W h i t e  Lake, $600. Signed W. T. 
Wallace." T h i s  y a s  done without  the  owner's permission, consent o r  
knomlcdgc. W a l l a c ~  did not p a y  the  taxes f o r  1923, a n d  on 5 May,  
1994, the  sheriff sold the  lots f o r  the  unpa id  taxes. O n  19 Mag,  1925, 
he executed a deed to the comity of Bladcw for  "two lots, Nos. 1 6  and  
18  of the 13. Id. Hrrr i r ig  sulrdioiiion, lying and  being i n  Colly Town- 
ship, listrd i n  the n a m e  of W. T. Wallace for  taxat ion f o r  tlie year 
1923." On 11 J u n e ,  1925, the  county of Bladen executed a deed for  the  
lots u n d w  the  same description t o  the fcwzr,  defendant, ant1 this  deed 
\ \ a s  rcgi i twcd on 2 J u l y ,  1925. IT. T. Wallace and  wife conveyed tlie 
lo t i  to E. G. Wells, mid Wclls a n d  wife thereafter  conveyed them to t h e  
plai~i t i f f  Phi l l ips ,  x h o  securwl t h e  l m r c ~ l i a s ~  price of $300 b y  n note and  
mortgage on the property, 

I n  rcfercncc to th(5 iww-('I$ the l~laint i f f  L. F. Phi l l ips  the o n n e r  
i n  fee of the  lands describctl i n  t h e  complaint ?"-his Honor  directed a n  
:~fErmative f i ~ ~ t l i n g  if the jury should find t h e  facts  to  be as  testified by 
tlie witnesses. T h e  verdict n a i  against the defendants  and  to the jutlg- 
rne l~ t  given thereon thcy eweptecl and  appealed. 
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George R. V 7 a d  for plaintif fs.  
R ichard  L. I I e m i n g  f o ~  defendants .  

A ~ a a r s ,  J. I n  1923 W. T.  Wallace had title to the land in suit, but 
he neither listed i t  for taxation nor authorized any one to list i t  for 
him. The  township list-taker entered the property upon the tax sheet 
in the name of W. T, Wallace without the latter's direction, knowledge 
or consent; signed Wallace's name, and made a return of the tax sheet 
as if the property had been listed by the owner. The  pkintiffs  contend 
that the list-taker acted in this particular without authority of lam, that  
in legal contemplation the property was not listed for taxation; that the 
sale for  the nonpayment of taxes was void, and that  the sheriff's deed 
conveyed no title. T o  support thir position they rely upon B e x f o r d  v. 
Phi l l ips ,  159 K. C., 213, and subsequent cases in which i t  is cited and 
approved. I n  that  case i t  mas held that  under the statute authorizing 
tlie sale of land for taxes it was necessary to show tha;  the land liad 
been listed for taxec; i n  the manner prescribed by law;  that there was no 
provision in the law for the listing of land by a township list-taker, and 
tliat tlic purported listing there attacked was roid. The  Court adhered 
to this principle in S t o n e  v.  Plzill ips,  176 N. C., 457, 460: "We consider 
it not improper to state further that  we have held in  R e x f x - d  v. Phi l l ips ,  
139 N .  C., 213, tliat land is not properly listed for taxation, rendering 
it subject to sale, unless i t  has been done according to the provisions of 
law-that is, by the owner or by his duly accredited agent in cases 
uhcre listing by an agent is permissible. Rerisal, secs. 5217-5219. And 
whcrc neither has acted, the chairinan of the board of county cornmis- 
sioncrs is authorized to list the same uridcr section 5233, ctc." Tlie last 
two cases arc  approved in I l e a d m a n  v. Comtnissioncrs,  177 S. C., 261, 
in nliich tlic Court points out tlic distinction bct~vcen a failure to list 
property for t a w s  and a mere l is t i i~g in tlie nrong name \\lien thc prop- 
erty is sufficiently described. Bc.afoad's case was again sustained in 
('11cv-ol;ce ( ' o ~ l ~ f ! ~  I * .  Jlc('iclla~ncl, 179 1. C., 127. J r ~ s t r c e  Ilolce there 
said:  "In R c ~ , ~ f o r t l  v. l ' h ~ l l i p s ,  150 N. C., 213, the t a s  (1e.d WAS axoided 
hw:~usc the 1:md had ncwr  bccm put on tlie tax list by any one having 
propcr authority for tlic purpose." 

Thcsc c:lscs arc  controlli~ig unless there hns been a material change 
in tlic statutes prescribing the method of listing property for taxation. 
.is we construe the statutes, no radical cliangc has been made affecting 
the poilit under discussion. 

Tlie qucstion is to be determined by the law which was in force in 
1023 ant1 1924. Publ ic  Laws 1923, cli. 12. This act contains the sec- 
tions upon xvliich rests thp decision in R e x f n r d  v. Phi l l ips ,  supra.  Sec- 
tions 5217, 5212, 5227 of the Revisal, cited in the opinicn, are brought 
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forward in  the act of 1923 as sections 23, 30, 2i. Tllcy provide that the 
owner in person shall make a return of his propcrty undrr  oath, or in 
certain cases by an  agent. Revisal 521'4, act 192:i, sec. 24. I f  the 
owner fails to make such return the chairman of thc board of rommis- 
sioners shall list the description and valuation of the propcrty not given 
in for tasation. Revisal, 3233, act 1923,  sec. 7,; .  A l ~ ~ t l  if snc.11 l~roperty 
is omitted from the list tlie board of comniissioners by t l ~ c  chairman 
shall add to the sirnplc taxes of the enrrcnt y a r  all t:lses clue for prc- 
ceding years with 25 per centum ill atldition to the tax with wllicli the 
on ner would othervise be ehnrgcablc. Revisal 5231, act l!jd::, scc. 73. 

The defendants say, honexcr, that the list-taker has nu tho r~ ty  to list 
the property of a delinquent oxner  by virtue of the act of 1017. Public 
Laws 1917, c11. 234, see. 25, act 1923, see. 23, C. S., 7933. This statute 
makes i t  the duty of the cou~i ty  commissioners and the several list-takers 
"to be constantly looking out for  property which has not been listed for 
taxation." S u c l ~  propcrty when discovered shall be duly placed upon 
the assessrnel~t list and properly assessed for tasation. By nhorn?  By 
tho chairman of tlie board of commissioners. H e  alone is charged with 
the duty of entering upon the tax list property not given in by the 
owner or his  agent. Act 1923, sec. 75; Rezford I ; .  Phillips, supru. H e  
must not only list the property; he must impose the prescribed penalty. 
T o  this end the list-taker should upon discovery return to the comniis- 
sioners any property not listed for-tasation. %%ether his discovery is 
before or after the tax list has been turned over to the sheriff he rrlust 
return the unlisted property to tlie clerk of the board of commissioners. 
Sec. 76. The  unavoidable conclusion, we think, is  this:  that  the lots in 
controversy had not h e n  legally listed when the purported sale was 
made. and-that  the sheriff's deed conveyed no title. 

A tax deed, it is true, is conclusive proof that  the manner of listing the 
property complied with the law, but i t  is only presumptive proof that  
the property had been listed. C. S., 803.2. Here the undisputed evi- 
dence rebuts the presumption. The question was considered in Rexford 
7?. Phillips, supra, and decided adversely to  the defendant's contention. 
Revisal, 2909. 

The defendants finally turn to the following clause in section 8034: 
"No person shall be permitted to question the title acquired by a sheriff's 
deed made pursuant to this chapter without first showing that  he or the 
person under whom he claims title had title to  the property a t  the time 
of the sale, and that  all taxes due upon the property have been paid by 
such person or the persons under whom he claims title." 

The party under whom the plaintiff claims had title when the sale 
was made, and the plaintiff was not required to show that  he had paid 
all the taxes due a t  the time of the sale. The  feme defendant's deed 
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was not  made  pursuan t  to o r  i n  conforrnitp with tlie  stat^ tes applicable, 
a n d  i n  such case the  paragraph  above quoted does not apply.  I t  applies, 
not when the  deed is  void, but  whcn the conveyance passes tlic title. The 
provision i n  reference to tlie authori ta t ive listing of property is a basic 
requirement of t h c  law. T h i s  conclusion is  rcached and  iiplield i n  Rrs- 
ford v. l 'h illips, supra, and  i n  Price v. ~Slag7(>,  189 N. C., 757.  TVe find 

xo error .  

1. Mortgages H m-Purchaser at forrclosui~e sale does not  assume pcr- 
sonal liability on  prior encumbrances, bu t  may not  a t tack their  
validity. 

Whcrt the purchaser of lands a t  a foreclosure sale of a (Ired of trust 
tnl,t,~ title subject to registcretl encuml)rancc>s prior to the deed of trust 
forrcloqcd, he does not thereby awmne personal liability for tlic prior 
c~icumhrniices, but taltcs title subject thereto, but he may not contcst the 
I alitlity of the prior encumbra~ices nor the amount secured thereby. 

2. JIortgages H k-Where mortgagee bids i n  property a t  foreclosure sale 
of purchase money mortgage h e  may recover deficiency from mort- 
gagor. 

IYherc the qrnntor of lands taltcs a clcctl of trust from the grantee to 
sctal~re the Imlance of the pnrc1in.e price, and tlie deed c f  trust is fore- 
cll.wl and the grantor bids in the property a t  the foreclos,ure sale for an 
anlount less than the full amount secnrrd by his deed of trust, in his suit 
n q ~ i n s t  t l ~ e  grantee to recover the deficiency a judgment in his faror  for 
thv alnount secured by his deed of trust and the costs of foreclosure less 
the amount paid by him a t  the foreclosure sale is proper. 

3. Mortgages F &Where purchaser of equity of redemption assumee 
prior encumbrances his  grantor  may recover sums pald i n  discharge 
thereof. 

Wl~ere  the owner of lands sells to another by deed in which, a s  a part 
of the purchase price, tlle grantee expressly assumes prior encumbrances 
oil the land, and in pajmerit of the balance of' the purchase> price pays the 
grantor a sum of money and executes a deed of trust securing notes for 
the remainder, and upon the grantee's default in the payment of some of 
the notes secured by the prior encumbrances, the grantor pays them, and 
later his deed of trust is foreclosed: Held, as  between the grantor and 
the grantee the relation of principal and surety existed as to the prior 
encumbrances, and the grantor may recover against the grantee the sums 
paid by him in discharge thereof, and where the grantor hr,s bought in the 
property a t  the foreclosure of his own deed of trust and accepts the deed 
of the trustee made subject to  prior encumbrances, the grantee may not 
set up as  a counterclaim or set-off in  the grantor's action to recover the 
deficiency the amount he has paid on the notes secure3 by the prior 
encumbrances. 
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APPEAL by defendant from J o h n s t o n ,  Xpecial J u d g e ,  at July Term, 
1929, of ~ ~ K C O M B E .  Affirmed. 

From judgment on facts agreed that plaintiff recover of defendant 
(1) the sum of $7,751.05, with interest thereon from 18 August, 1928; 
(2)  the sum of $3,000, with interest thereon from 1 January, 1928; and 
( 3 )  the sum of $2,416, with interest thereon from 29 March, 1928, 
together with the costs of the action, defendant appealed to the Supreme 
Court. 

Clinton TV. Hughes for plaint i f f ,  
Bei-nard, Williams ie. Wright for d r f m h n t .  

CONNOR, J. On 11 February, 1926, plaintiff conveyed to defendant 
certain land situate in Buncombe County, N. C. The purchase price 
for said land was paid to plaintiff by defendant, partly in cash, partly 
in notes executed by defendant, payable to plaintiff, and partly by de- 
fendant's agreement with plaintiff to assume and pay certain notes on 
which plaintiff was liable, the said notes being secured by deeds of trust 
on said land, which had been duly registered prior to the conveyance of 
the land by plaintiff to defendant. 

Defendant paid to plaintiff, at the date of the conveyance of the land 
to him by plaintiff, in cash, the sum of $10,312.50; he executed and de- 
livered to plaintiff his three notes, each for the sum of $3,895.83, all 
bearing interest from date. These notes, aggregating the sum of 
$11,687.49, were secured by a deed of trust on the land, executed by 
defendant. Defendant thus paid to plaintiff on the purchase price for 
said land the sum of $22,000. 

Plaintiff had purchased said land from Zeb V. Nettles and R. C. 
Scruggs, who conveyed the same to plaintiff on 1 January, 1926. I n  
part payment of the purchase price for said land plaintiff had executed 
and delivered to the said Zeb Q. Nettles and R. C. Scruggs his six notes, 
each for the sum of $1,208, all bearing interest from date. These notes 
were secured by a deed of trust on said land, executed by plaintiff. Upon 
the conveyance of the land to him by the plaintiff, defendant expressly 
assumed the payment of these notes, aggregating the sum of $7,250, in 
part payment of the purchase price for said land. 

Prior to the conveyance of said land to plaintiff, the said Zeb V. 
Nettles and R. C. Scruggs had executed a, deed of trust on said land to 
secure the payment of four notes, each for the sum of $3,000 executed 
by them and payable to E. C. Carrier. I n  part payment of the purchase 
price for said land to the said Zeb V. Nettles and R. C. Scruggs, plain- 
tiff had assumed the payment of their said notes, aggregating the sum 
of $12,000. Upon the conveyance of the land to him by the plaintiff, 
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defendant expressly assumed the payment of these notes, in part pay- 
ment of the purchase price for said land. 

The notes secured by prior deeds of trust on said land, for which 
plaintiff was liable, as maker or by reason of his agreement with his 
grantors, and which defendant assumed in part payment of the pur- 
chase  rice for the land conveyed to him by plaintiff, amounted to the 
sum of $19,250. The total purchase price for said land, which defend- 
ant paid or agreed to pay to plaintiff was $41,250. 

After plaintiff conveyed the land to defendant, defendant paid one of 
the notes, payable to E .  C. Carrier, and two of the notes, payable to Zeb 
V. Nettles and R. C. Scruggs, in accordance with his agreement with 
plaintiff. The total amount paid by defendant in discharge of his lia- 
bility on said notes, by reason of his agreement with plaintiff was 
$5,416, and accrued interest. Defendant has failed to pay the remainder 
of said notes. 

Upon defendant's default in his agreement with plaintiff, to pay the 
same, plaintiff, by reason of his liability thereon, paid one of the notes 
payable to E. C. Carrier, and two of the notes payable to Zeb V. Kettles 
and R. C. Scruggs. The total amount paid by plaintiff, for which de- 
fendant was liable by reason of his agreement with plaintiff, was $5,416, 
and accrued interest. 

Upon default by defendant in  the payment of the notes executed by 
him, payable to plaintiff, the deed of trust securing said notes was fore- 
closed by the sale of the land conveyed thereby on 7 Augcst, 1928. The 
land was offered for sale by the trustee "subject to prior mortgages, 
liens and encumbrances, amounting to $21,725.36, taxes and street 
assessments." Plaintiff bid for the land, as offered by the trustee, the 
sum of $5,000. This bid was duly reported by the trustl2e to the clerk 
of the Superior Court of Buncombe County. The bid was accepted and 
the sale in accordance therewith was duly confirmed. Pursuant to the 
order of confirmation, the land was conveyed by the trustee to plaintiff, 
upon his payment of the amount of his bid, to wit, $5,000, "subject to 
prior mortgages, liens and encumbrances, amounting to $21,725.36, taxes 
and street assessments." The sum of $5,000 paid by plaintiff, in accord- 
ance with his bid, was applied as a payment on the notl?s executed by 
defendant, payable to plaintiff, and secured by the deed of trust, under 
which the land was sold, leaving a balance due on said notes of $7,751.05, 
with interest thereon from 18 August, 1928. 

The total amount of the notes secured by deeds of truat, which were 
prior to the deed of trust under which the land was sold, with interest 
accrued to the date of the sale, was $21,725.36. This anount includes 
the notes which had been paid prior to the sale by plaintiff, to wit, a 
note for $3,000, payable to E. C. Carrier, and two notes, each for 
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$1,208, payable to Zeb Q. Kettles and R. C. Scruggs. I t  also includes 
the notes paid by defendant in like amounts. 

Plaintiff, by his acceptance of the deed of the trustee, conveying the 
land to him, "subject to prior mortgages, liens and encumbrallces, 
amounting to $21,723.36, taxes and street assessments," did not assume 
or become personally liable for the said sum. Harziey v. Knitting llfills, 
197 K. C., 177. His title to said land, however, is subject to the deeds 
of trust which are prior in registration to his deed from the trustee; 
until the amount secured by said deeds of trust has been paid, the plain- 
tiff holds his title to the land subject to the amount secured by said 
deeds of trust. This amount was fixed and made certain by the terms 
on which the land was sold by the trustee and purchased by plaintiff. 
Plaintiff cannot contest the validity of the deeds of trust, nor the amount 
secured thereby. This action, however, has been brought by the plaintiff, 
not as the purchaser of the land, but as a creditor of defendant. 

Upon the facts agreed, there was no error in the judgment that plain- 
tiff recover of the defendant the sum of $7,751.05, with interest, this 
sum being the balance due on the notes executed by defendant and pay- 
able to plaintiff. 

Nor was there error in the judgment that plaintiff recover of defend- 
ant the sum of $3,000, with interest, and the further sum of $2,416, 
with interest. These sums were paid by plaintiff, as surety for defer~d- 
ant, and only after defendant had defaulted in his agreement with 
plaintiff to pay the same. With respect to the notes for which these 
sums were paid, as between themselves, defendant was liable as prin- 
cipal, and plaintiff as surety. Keller v. Parish, 196 N. C., 733, 147 
S. E., 9 ;  Rector v. Lyda, 180 N. C., 577, 105 S. E., 170; Babe? v. flarrtie, 
163 N. C., 588, 80 S. E., 57. 

Defendant is not entitled to set up as a counterclaim or set off to the 
amounts which plaintiff is entitled to recover of him, the amounts paid 
by defendant in discharge of his liability on notes, which under his 
agreement with plaintiff he had assumed. Whether or not upon the 
facts agreed in this case, defendant has an equity to have the land sold 
for the payment of the entire amount of the notes secured by the deeds 
of trust, which are prior liens or encumbrances on the land purchased 
and now owned by plaintiff subject to such amount, if defendant shall 
be required by plaintiff to pay said amount, or any part thereof, by 
reason of his assumption of the notes secured by said deeds of trust, is 
a question not now presented for decision. Upon this question we 
express no opinion. The judgment in this action, which must be 
affirmed, will not prejudice defendant if he shall hereafter present this 
question for decision. The judgment is 

Affirmed. 
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STATE v. CLEM WRENS,  W. H. FOSTER A N D  C. (2. FAW. 

(Filed 22 January, 1030.) 

1. Conspiracy A a-Elements of conspiracy. 
In  order to constitute a conspiracy i t  is required that two or more per- 

sons agree together and form the intent to do a n  unlawful act or to do a 
lawful act in an unlawful way or by unlawful means, and neither the con- 
sunimntion of the intent nor any ovcrt act in furthera ice of the con- 
spiracy is necessary, and n-liile tlie criminal character of a combination or 
agreement may be inferred from facts and circumstances, such facts and 
circumstances must point unerringly to that  end. 

2. Same--In this case held: evidence of defendant 's wilt af entering into 
a conspiracy was insufficient. 

Where, in a prosecution for criminal conspiracy the evidence is that one 
of the defendants mas the president of a bank negotiatiilg notes for the 
county board of education and the county board of road commissioners, 
and that  lie was also prcsiilent of a certain construction company, and 
that the second defendant n a s  a stockliolder in the construction company, 
and was also county superintendent of roads, and that the third defendant 
was the chairman of the lward of education, and that  the first defendtint, 
regarded a s  a man of high character, procurtd from the other defendants 
notes of the board of education and of the board of road commissioners to 
be used to renew outstanding notes of these bodies and raised them and 
used tlie funds in his bank and for tlie construction comprlny without the 
knowledge or consent of the codefendants who received n'3 benefit: Held, 
the evidence is  insufficient to convict the latter named codefendants of 
criminal conspiracy, and their motions as  of nonsuit shmld have been 
allowed. C. S., 4643. 

APPEAL by  defendants, W. H. Foster  a n d  C. C. F a w ,  f r o m  Barnhill, J., 
a t  Special  Cr imina l  Term, September, 1928, of WILKES. 

Cr imina l  prosecution t r ied upon  a n  indictment  charging Clem Wrenn,  
W. II. Foster  and  C. C. F a w  with conspiracy, i n  t h a t  i t  .s alleged they 
unlawful ly and  feloniously agreed, conspired a n d  confeclerated among 
themselves t o  cheat  a n d  def raud  Wilkes County, t h e  B a n k  of Wilkes, 
a n d  cer tain N e w  Y o r k  banks out  of large sums  of money, "contrary t o  
the f o r m  of t h e  s tatutes  i n  such cases made  a n d  provided, a n d  against  
the  peace and  d ign i ty  of t h e  State." 

I n  suppor t  of t h e  indictment, the  evidence offered by  t3e  S t a t e  tends 
to  show that ,  d u r i n g  t h e  years  1925, 1926 a n d  1927, Clem W r e n n  was 
president of t h e  B a n k  of Wilkes a n d  also president of t h e  Foster  Con- 
struction Company, a corporat ion engaged i n  road consiruction work, 
with a bank account i n  the  B a n k  of Wilkes;  t h a t  W. IT. Foster  was  
interested i n  the  Foster  Construction Company, a s  stockholder, and  was 
i t s  nominal  secretary a n d  t reasure r ;  h e  was also super in te lden t  of roads 
of Wilkes County ;  t h a t  C. C. F a w  was cha i rman of the  board of educa- 
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tion of Wilkes County, and tha t  a par t  of the funds obtained on spurious 
notes of the board of education were placed to the credit of the Foster 
Construction Company in the Bank of Wilkes and used by said com- 
pany. 

The principal transactions were as follows: 
1. During 1926 and 1927 the board of education of T i l k ~ s  County 

had two valid notes outstanding, one in the sum of $10,000 and the other 
in the sum of $25,000, both of which had been negotiated tlirough the 
Bank of Wilkes and were held by banks or bankers in the city of New 
York. Shortly before their maturi ty Wrenn, president of the I3ank of 
Wilkes, told Faw, chairman of the board of education, that renewal 
notes ought to be sent to New York in time to meet said maturing notes. 
Baw, thereupon, called the secretary of the board, C. C. Wright, over the 
telephone and obtained authority to sign his name to both renewnl notes. 
Wrenn later suggested that  if the renewal notes were made out in smaller 
denominations perhaps a better rate of interest might be obtained. 
Whereupon, seven notes of $5,000 each were executed by Faw (Wright's 
name being signed by F a w  on the authority previously given over the 
telephone) and delivered to  Wrenn, who was to complete their execution 
by obtaining the signature of the county attorney and have him affix the 
seal of the board of education. Wrenn took the notes to the office of the 
county attorney and, finding him out, affixed the seal to the notes hirn- 
self, had another attorney certify to their legality, and then raised said 
notes from $5,000 to $25,000 each. From time to time Wrenn nego- 
tiated one or more of these notes in  New York, dating them apparently 
to suit his  convenience or necessity, and placed $41,000 of the proceeds to 
tho credit of the Foster Construction Company, and the balance over the 
amount for which the board of education was legally liable seems to 
have been used by Wrerin for his own purposes or for the Bank of 
Wilkes. 

2. I n  February, 1927, the board of commissioners of Wilkes County 
had a $6,000 note falling due in New York, which said note was duly 
issued for  road work in the county. T o  take u p  this note the board of 
commissioners executed a renewal note, in a like sum, and tur'ned i t  over 
to Wrenn, president of the Bank of Wilkes, to be used by him in caring 
for the road note soon to mature. Wrenn informed Foster, superin- 
tendent of roads, that  in some way this renewal note had become 
blurred or splotched, and that  the New York bankers would not accept 
it. Whereupon, as the matter was urgent, he insisted that  Foster see 
the chairman of the board of commissioners and have another note 
executed to  take the place of the blurred o r  splotch'ed one. This  was 
done, the chairman executing a blank note, which Wrenn filled out for  
$25,000 instead of $6,000, and had the county seal placed on it. A few 
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days thereafter the chairman of the board of commissioners spoke to 
Wrcnn about the matter, and was informed by him that  the New York 
bankers had subsequently reconsidered their objection to the alleged 
blurred or splotched note, accepted it, and that he, Wrenn, had destroyed 
the note executed to take i ts  place, which representation seems to have 
been false, as Wrenn wrongfully negotiated said note for other pur- 
poses. 

I t  is not contended that Faw had anything to do with any of the 
road notes. 

Wrenn testified that  he  alone was responsible for altering and raising 
the notes in question, and that  neither Faw nor Foster h r~d  anything to 
do with a n y  of the illegal transactions appearing of record. Faw and 
Foster also testified that they knew nothing of Wrenn's unlawful 
schemes. Wrenn is now, and was at  the time of trial, serving a term 
in the State's prison for fraudulently issuing these six notes of $25,000 
each and embezzling the proceeds, to which he pleaded guilty. H e  does 
not appeal, as prayer for judgment in the present case was continued 
as to him. 

Pr ior  to the failure of the Bank of Wilkes in May, 1927, Wrenn mas 
regarded by his friends and associates as a man of integrity and honor; 
he had the entire respect and goodwill of the community; no one sus- 
pected his wrongdoing, and Faw and Foster both placed confidence 
in  his word, as did the local business people. 

From an adverse verdict and judgment against W. 1X. Foster and 
C. C. Faw that each be confined in the State's prison for a term of not 
less than four nor more than seven years, the said defendants appeal, 
assigning errors. 

Attorney-General Brummitt and Assistant .4ttomey-Gen~ral Xash for 
the State. 

Charles G. Gilreath, J .  H.  Burke and Manning & Manning for de- 
fendants Faw and Foster. 

STACY, C. J., after stating the case: I t  is not seriously contended 
that all three of the defendants participated in any one of the transac- 
tions appearing of record. The dealings in connection with the school 
notes relate only to Wrenn and Faw, while those touching the road notes 
involve only Wrenn and Foster. And we have discovered no evidence 
of sufficient probative value to establish a conspiracy between any two 
of the defendants. 

The gist of a conspiracy has been described as a n  unlawful concurrence 
of two or. more persons in a wicked scheme-a combination to  do a n  un- 
lawful thing or to do a lawful thing i n  an  unlawful way or by unlawful 
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means-and i t  is  said that  no overt act on the par t  of any of the conspira- 
tors is necessary to  complete the crime, but the intent to  accomplish some 
crime or unlawful purpose, or to  bring about some end, not i n  itself 
criminal or  unlawful, by criminal or  unlawful means, is a necessary ele- 
ment of the offense. S. u. Ritter, 197 N. C., 113, 147 S. E., 733; S. v. 
Miartin, 191 N.  C., 404, 132 S. E., 16 ;  S. v. Dalton, 168 N.  C., 204, 83 
S. E., 693; S. v. Van Pelt, 136 N.  C., 633, 49 S. E., 177; S. v. Trarnrnell, 
24 N.  C., 379 ; 5 R. C. L., 1060. "If two or more persons conspire to do a 
wrong, this conspiracy is an  act 'rendering the transaction a crime,' with- 
out any step taken in  pursuance of the conspiracy." 8. v. Brady, 107 
N. C., 822, 12 S. E., 325. The conspiracy is the crime, and not its execu- 
tion. S. v. Younger, 12 N. C., 357; 5 R. C. L., 1066. I t  requires the con- 
federation of a t  least two, as one person cannot conspire alone, and of 
course i t  may include more. S. v. Diggs, 181 N. C., 550, 106 S. E., 
834; S. n. Chrisfianbury, 44 N.  C., 46;  5 R. C. L., 1078. 

I t  is  true, of course, that  the criminal character of a combination, 
agreement or confederacy may be inferred from facts and circum- 
stances, where they point unerringly to that end, but here t h ~  situation 
of the parties secms to repel any idea of a conspiracy, certainly as be- 
tween Wrenn and Faw, and while there may be more reason for infer- 
ring a combination between Wrenn and Foster, we have concluded that 
the evidence is  not sufficicnt to establish this either. F a w  had profited 
nothing by the machinations of Wrenn, nor does it appear that Foster 
did so knowingly, or that he was "consenting unto the wrong." So far  
as the record discloses, both Faw and Fostcr seem to have been no more 
than victims of misplaced confidence. This is not enough to hold them 
for a conspiracy. 

I t  folloqs, therefore, that  the motion of tlie appealing defendants for 
judgment as i n  case of nonsuit should have becn allowed. The ~notiorl 
will he sustained here as  provided by C. S., 4643. 

Reversed. 

CLARA F. JUSTICE v. T E S C H  C. COSE,  JR. 

1 .  Evidence J i c P a r o l  evidence as to payment of note held admissible. 
Where tlie purchase-money note secured by rriortgnge iq given for the 

balance of tlie purchase price of 1:1ntls it may br shown b r  pnrol cvidcnce 
that it was co~~tem~u~rar~eously agreed between the parties that thc maltcr 
of the note was to be tlischnrgrcl upon his convcyallre of the lantls to 
mother who was to pay the coiluidrration and who were the real partics 
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to the contract and for whom the maker of the note was wting, the parol 
evidence not tending to vary the terms of the written instrument, but 
being solely as to the method of payment contemplated by the parties. 

2. Mortgagas C d-Under a g m m e n t  of parties in this (case mortgagor 
was not liable for mortgage debt. 

One to whom title to lands is conveyed upon payment of part of the 
purchase price with money furnished by another, and who gives his note 
secured by a mortgage to the grantor for the balance, and who receives 
no benefit from the transaction, under an agreement that the mortgagor 
was to be discharged from liability upon his conveyance to the one 
furnishing a part of the purchase price : Held, the mortgagor acquires only 
the naked title in trust which he may be compelled to convey to the real 
beneficial party upon his assumption of the mortgage debt, and upon his 
transfer of the property to him is not liable to the mortgagee thereon. 

APPEAL by plaintiff from Schenck, J., at  April Term, 1929, of BUN- 
COMBE. N o  error. 

Action to recover the balance due on notes executed by defendant, and 
payable to plaintiff or her order. 

The  consideration for said notes, as alleged 111 the complaint, was par t  
of the purchase price for land conveyed to defendant b,y plaintiff, the 
remainder of said purchase price having been paid to plaintiff, a t  the 
date of the conveyance by her of said land. The  notes were secured by 
a deed of trust on said land; this deed of trust was also executed by 
defendant. Upon default in the payment of said notes, the deed of trust 
was foreclosed by the sale of the land conveyed thereby. The  net pro- 
ceeds of said sale were applied as payments on said notes, leaving a 
balance due thereon of $3,223.35. Plaintiff prays judgment that she 
recover of the defendant the said sum of $3,223.35, wi;h interest and 
costs. 

I n  his answer defendant admitted the execution by him of the notes 
sued on;  he alleges, however, that  he received no considcration for said 
notes, for  that, pursuant to the terms of an agreement made by and 
between plaintiff and defendant, contemporaneously with the convey- 
ance of the land to him by the plaintiff, and with the execution of said 
notes by him, he subsequently conveyed thc land which plaintiff had 
conveyed to him to George W. Knight, Edward Riggills and Samuel 
Puleston, who assumed the payment of said notes in accordance with the 
terms of said agreement. Defendant contends that  halring performed 
his agreement with plaintiff, by its terms he was discharged of liability 
to plaintiff on said notcs. H e  prays judgment that  plaintiff take nothing 
by her action, and that  he go hence without day and recover his costs of 
the plaintiff. 

At  the tr ial  defendant offered evidence tending to sus;ain the allega- 
tions of his answer. 
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There was evidence tending to show that  the land was conveyed by 
plaintiff to defendant, and that  the notes sued on were executed by de- 
fendant, solely for the benefit and accommodation of plaintiff; that  she 
had theretofore contracted in  writing to sell and convey the said land 
to George W. Knight, Edward Higgins and Samuel Puleston, residents 
of the State of Florida;  that  because of their absence from this State 
on the day when she insisted upon performing her contract with them, 
they couId not on said day execute the notes and deed of trust securing 
the same, i n  accordance with said contract; and that  in order to enable 
plaintiff to secure the cash payment on the purchase price of said land, 
on said day, i t  was agreed by and between plaintiff and defendant, with 
the approval of said George W. Knight, Edward Higgins and Samuel 
Puleston, given to their attorneys over the telephone, that  plaintiff 
should convey the land to defendant, and that  defendant should execute 
tho notes for the deferred payments on tlie purchase price, and the deed 
of trust securing said notes, and should thereafter, as soon as practica- 
ble, conrey the land to the said George W. Knight, Edward IIiggins and 
Samuel Puleston, wlio should thereupon assume the payment of the 
notes. This agreement was fully performed by all the parties thereto. 
As the result of the manner in which the transaction was handled, plain- 
tiff received the cash payment on the purchase price for her land, the 
same having been made by their attorneys in this State from funds 
furnished by George W. Knight, Edward Riggins and Samuel Puleston 
for that  purpose. 

The  only issue submitted to the jury was answered as follo~vs:  "Was 
there a contract, express or implied, between tlie plaintiff, Clara F. 
Justice, and the defendant, Tench C. Cose, Jr . ,  that  the notes sued on 
were to be paid by George W. Knight, Edward IIiggins, and Samuel 
Puleston, as alleged in the answer? Ansner : Yes." 

From judgment on the 1-edict that  plaintiff take nothing by hcr 
action, and that  deftndant go n i thout  day and recover of plaintiff his  
costs, plaintiff appealed to the Supreme Court. 

Rollins cE: Smuthers for platintij?. 
Cnrfer it? Carter and Joscph  F .  Ford for defendunt. 

cox no^, J. Parol  evidence offered by defendant for the purpose of 
showing all the terms of tho contract betneen plaintiff and defendant, 
with respect to the transaction of which the execution of the notes was 
only a part, was admissible and competent for that  purpose. C r o w n  
Co. v. Jones, 196 N. C., 205, 145 S. E., 5. The agreement shown by the 
evidence does not contradict, add to, alter or vary the terms of the notes. 
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Plaintiff's objections to the admission of the evidence were properly 
overruled. On her appeal to this Court plaintiff relies solely upon 
assignments of error presenting her contention that the parol evidence 
was inadmissible and should have been excluded, for that i t  tended to 
contradict, add to, alter or vary the terms of the notes. These assign- 
ments of error cannot be sustained. 

All the evidence was to the effect that defendant did riot receive, and 
that i t  was not contemplated by the parties to the contract, pursuant 
to which the notes were executed, that he should receive any considera- 
tion for said notes. He acquired no beneficial interest in the land con- 
veyed to him by the plaintiff. He  paid no part of the cash payment on 
the purchase price for said land; the cash payment was made to the 
plaintiff by George W. Knight, Edward Higgins and Samuel Puleston, 
in accordance with their contract with her. Upon the consummation of 
the transaction, involving the conveyance of the land by plaintiff to 
defendant, the said George W. Knight, Edward Higgins and Samuel 
Puleston became the equitable owners of the land, and upon their 
assumption of the notes executed by defendant, would halie been entitled 
to a decree that defendant convey the legal title to them. Defendant 
under his deed from the plaintiff, by reason of the agreement between him 
and the plaintiff, acquired the bare legal title to the land, which in 
accordance with his agreement with plaintiff and with them, he con- 
veyed to George W. Knight, Edward Higgins and Samuel Puleston, 
upon their assumption of the notes for the balance due on the purchase 
price for the land. 

Even if i t  should be held that prior to his conveyance of the land in 
accordance with his agreement, defendant was liable on the notes to 
plaintiff, upon such conveyance, in performance of his agreement, he was 
discharged of such liability. I t  would be unconscionable to hold other- 
wise. The law will not permit plaintiff to require defendant to agree 
to convey the land to a third party, and then after defendant has com- 
plied with this agreement, to hold defendant liable on the notes which 
in accordance with the agreement, he has required such party to assume. 

The contract, which defendant alleged in his answer was entered into 
by and between him and the plaintiff contemporaneously with the execu- 
tion of the notes, was, in effect, that defendant should be discharged of 
liability upon his conveyance of the land to George W. Xnight, Edward 
Higgins and Samuel Puleston, and upon their assumpticm of the notes. 
Par01 evidence to show this contract was admissible upon the principle 
on which Ba-n.32 v. Window, 193 N. C., 470, 137 S. E., 320, was decided. 
I n  the opinion in that case it is said, "The law is firmly established that 
parol evidence is inadmissible to contradict or vary the turns of a nego- 



N. C.] FALL TERM, 1929. 267 

tiable instrument, but this rule does not apply to  a parol agreement 
made contemporaneously with the writing providing a mode of pay- 
ment." Nor  does the rule apply to such parol agreement providing for 
discharge of the maker otherwise than by payment. The  judgment i s  
affirmed. We find 

No error. 

MELVIN GIBSON, BY HIS XEXT F'RIEND, T. C .  BLACK, v. LEAKSVILLE 
COTTON MILLS. 

(Filed 22 January, 1930.) 

Master and Servant C d-In this case held: question of whether master's 
failure to warn servant was negligence was for jury. 

Evidence that the defendant's fourteen-year-old uninstructed employee 
was injured while at work on a folding machine by the knife thereof as it  
passed across the machine cutting off his finger, that the fact as to how 
the machine operated was apparent and known to him, but that he was 
not i~lstructed or warned of the danger incident thereto raises an issue as 
to the defendant's actionable negligence to be determined by the jury, and 
defendant's motion as of nonsuit thereon should have been denied. C. S., 
567. 

APPEAL from X o o r e ,  J., a t  J u n e  Term, 1929, of ROCKI;L'GHAX. Re- 
versed. 

This is an  action for actionable negligence, brought by Melvin Gibson, 
by his next friend, T. C. Black, against Leaksville Cotton Mills, for 
injuries sustained. 

The plaintiff, Melvin Gibson, by his next friend, T. C. Black, contends 
that  he had been working for defendant about three months in its cotton 
mill a t  Spray, K. C., when he was injured, arid had not had any expe- 
rience in working around mills and rnacliinery when he started work. 
On 1.5 Korember, 1927, while helping to operate a folding machine, 
while in the scope of his employmelit, his left forefinger was cut off and 
he was otherwise injured. That  he a t  the time was fourteen gears old 
and was inexperienced and as not 1% arncd of the danger incident to 
the work. That  there mas a folding blade, or  knife, which plays back 
a11d forth for\ the purpose of folding the cloth; that  in straightening 
the cloth the blade cut off his finger. The defendant denied any negli- 
gence, and set u p  the plea of contributory negligence. The  material 
facts ~v i l l  be set forth in  the opinion. 

Glide~re71, Dunn and Gzcyn, by  Allen H.  G l c y n  for plainti f .  
King, Sapp CE X i n g  for de fendan t .  
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PER CURIAM. The defendant introduced no evidence, and at  the close 
of plaintiff's evidence made a motion for judgment as in case of nonsuit. 
C. S., 5 6 7 .  The motion was granted and plaintiff excepted, assigned 
error and appealed to this Court. We think the court bl?low should not 
have allowed the motion. 

Gibson was a youth, fourteen years old. One Murray was his boss, or 
superintendent, and the evidence on the part of plaintiff is to the effect 
that he did not instruct him as to the danger. Gibson testified, in part, 
as follows: "Mr. Murray told me to do what I was doing at  the time I 
got hurt. I was up on the table straightening out thc cloth and the 
blade cut my finger. The blade that folds the cloth sti-uck my finger. 
I could see it. I knew it was there. I knew it was in motion. I did not 
know any dang.ger in  the m a h i n e .  The blade is that part of the machine 
that folds the cloth. The blade travels backward and forward. I t  fol- 
lows the cloth. I t  was as long as across the table ( p o i ~ t i n g  to table). 
I t  was in plain view moving backward and forward at  the time I put 
my hands on the cloth to straighten it out." 

I n  Roth zi. Northern. Pacific Lumbering Co., 22 Pac. Rep., 845 (18 
Ore., 203), it was said: "But it is to be borne in mind that there is a 
difference between a knowledge of the facts and a knowledge of the 
risks which they involve. One may know the facts, and yet not under- 
stand the risk; or, as Mr. Justice Byles observed, 'A servant knowing 
the facts may be utterly ignorant of the risks.' Clapke v. IIolmm, 
7 Hurl. & N . ,  937. For, after all, Mr. Justice Hallett said, ' I t  is not 
so much a question whether the party injured has knowledge of all the 
facts in his situation, but whether he is aware of the danger that 
threatens him. What avails i t  to him that all the factfj are known, if 
he cannot make the deductions that peril arises from the relation of the 
facts? The peril may be a fact in itself of which he should be informed.' 
NcGowan v. Mining Co., 3 McCrary, 393, 9 Fed. Rep., 861. So that 
in a case like the present, where the evidence is conflicting as to whether 
or not the defendant had knowledge of the risks to which he was exposed, 
the question is preeminently for the jury." Boswekl v. Hosiery Mills, 
191 N. C., at p. 557.  

The law as stated in Sutton v. ;lfelfon, 133 ;hyT, C., at p. 372 (citing 
numerous authorities), is as follows: "It is the duty of the master who 
employs a servant in a place of danger to give him such warning and 
instruction as is reasonably required by his youth, inclxperience, and 
want of capacity, and as will enable him, with the exercise of ordinary 
care, to perform the duties of his employment with reasonable safety to 
himself ." 

For the reasons given, the judgment is 
Reversed. 
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J. J. CRAFFORD v. LAFAYETTE LIFE INSURANCE COMPANY. 

(Filed 22 January, 1930.) 

Appearance A a-Demurrer to complaint on ground that cause of action 
was not stated therein is general appearance waiving service of 
summons. 

Where an action is begun in a general County Court of one county 
and t l ~ e  defendant is served with summons in another county, and appears 
aud demurs to the complairit on the ground that it  failed to state a cause 
of action for an amount within the jurisdiction of the Superior Court, and 
thereafter makes a special appearance and moves to strike out the service 
because the action was within the jurisdiction of a justice of the peace. 
and that therefore the County Court could not issue summons outside the 
county: H e l d ,  by appearing and demurring to the complaint the defendant 
waived his right to object to the service, and the County Court acquired 
jurisdiction whether the action was within the jurisdiction of the Supe- 
rior Court or the c o u ~ t  of a justice of the peace. 

APPEAL by defendant f r o m  Cranmer, J., a t  September Term,  1929, of 
ALAMAII'CE. Affirmed. 

F r o m  judgment  affirniing orders of the General  County Cour t  of 
h l a m a n c e  County, overruling i ts  demurre r  to  the  complaint,  and  deny- 
iug  i t s  motion t h a t  the service of the  summons be stricken out, de- 
fendant  appealed to  the S u p r e n ~ e  Court .  

('arroll (6 Carroll for plainflff .  
i'arsrr, L a ~ t r r i ~ t c ,  I'roc tor Le. XcIntyrc  and Coultei-, Cooper $ C a m  

for defc?~dant .  

PER Cr-ru.iar. Th is  action n a s  b:.gnn in the General County Cour t  of 
A l a ~ n a n c e  County. Plaintiff is a resident of said county. Defendant  
is a corporation, organized under  tlie laws of this State ,  with i ts  pr in-  
c ipal  office a t  Lurtiberton, i n  Robeson County. T h e  summons i n  the  
action was served on defcnt lal~t  i n  Robeson County. 

I t  is  imriiatcrial fo r  the purposcs of this appeal,  whether the General  
County Cour t  of ,2lamancc County has  jurisdiction of this action, 
hccausc, a s  plaintiff contcntls, t h r  action is within the  jurisdiction of 
tho Super ior  Cour t  of said couuty, o r  whether said court  h a s  jurisdic- 
tion of thc action, bccausc, n? dcfcndant contends, the  action is within 
the  jurisdiction of a justice of tlic peace of said county. I n  ei ther  case, 
t h e  court  had  jurisdiction of t h e  action. N. C. Code 1927, scc. 1608(n) .  
I f  the actiou is  within t h e  jurisdiction of tlie Superior  Cour t  of Ala- 
mancc County, because the  sum dcmanded i n  the  complaint is  $229.20, 
the  Gmieral C o u ~ i t ~  Court  acquired jurisdiction of the  defendant by  the 
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service of the summons in Robeson County. If the action is not within 
the jurisdiction of the Superior Court, but is within the jurisdiction of 
a justice of the peace of Alamance County, because upon the allegations 
of the complaint, plaintiff is entitled to demand judgment for only $70, 
the General County Court of Alamance County acquired jurisdiction of 
defendant, when i t  appeared and demurred to the complaint, on the 
ground that the facts stated therein are not sufficient to constitute a 
cause of action upon which plaintiff is entitled to recover the sum of 
$229.20. By its appearance in the action, for the purpose of filing a 
demurrer to the complaint, defendant waived the defective service of 
the summons, because made in  Robeson County, if th3 action is not 
within the jurisdiction of the Superior Court of Alarnance County. 
Motor Co. zi. Reaves, 184 N. C., 260, 114 S. E., 175. The subsequent 
special appearance of the defendant for the purpose of its motion that 
the service be stricken out, was too late. The General County Court of 
Alamance County had theretofore acquired jurisdictiol of defendant 
when i t  appeared and filed its demurrer to the complaint. 

On this record, the General County Court of Alamance County has 
jurisdiction of the defendant, whether the plaintiff upon the allegations 
of his complaint has stated a cause of action for $229.20, as contended 
by him, or whether he has stated a cause of action for only $70, as con- 
tended by defendant. The merits of these contentions are not presented 
by this appeal. We decide only that there is no error i ?  the judgment 
of the Superior Court, affirming the orders of the General County Court 
of Alamance County. The judgment is 

Affirmed. 

ALFRED H. COLVARD, GRAHAM COUSTY ET AL. V. C. 11. DICUS ASD 

J. P. DICUS, TRADISG AS DICUS BROTHERS. 

(Filed 22 Jnnuary, 19::O.) 

Appeal and Error J c-Judgment supported by Andings 01' fact supported 
by evidence i s  conclusive. 

Upon jury trial being waived under an agreement that the judge 
should find the facts, his judgment thereon is conclusive on appeal when 
the eviclerice supports the facts upon which the  judgment was  entered. 

CIVIL ACTION, before McElroy ,  J., at Fall Term, 1929, of GRAHAM. 

N o r p h e w  & N o r p h e w  and R. L. Phil l ips  for plaintiff. 
T .  N .  Jenk ins  and Alley & Al ley  f o ~  d c f m d a n f .  
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PER CURIAM. A jury tr ial  was waived and the tr ial  judge found the 
facts and entered judgment thereon. There was evidence to support the 
findings of fact, and the facts found support the judgment. I n  such 
event the findings of fact and the judgment thereon are corlclusive. 
Eley v. R. R., 165 N. C., 78, 80 S. E., 1064; H o l ~ n e s  Electric Co. u. 
Carolina Power and Light Co., 197 N. C., 766. 

Affirmed. 

A. C. R I G G S  v. C I T Y  O F  A S H E V I L L E .  

(Filed 22 Jnnnarp, 1030.) 

Municipal Corporations J *Where complaint shows that claim of dam- 
ages was not given within time prescribed by charter nonsuit is 
proper. 

Where it appears upon the face of the complaint in an action against a 
city for damages that notice and claim of damages had not been given 
in the time required by the city charter as a prerequisite to the right of 
action, a judgment as of nonsuit is properly entered. 

APPEAL by plaintiff from Schenck, J., at  J u n e  Term, 1929, of BUN- 
C O X B E .  

Civil action to  recover damages for an  alleged negligent injury result- 
ing from certain street improvements. 

The  charter of the citv of Ashevillo urovides that  no action for dam- 
ages either to person or property shall be instituted against the said city 
unless within ninety days of the happening or infliction of the injury 
the plaintiff gives due notice to the board of commissioners of such 
injuries setting forth in such notice the date and place of happening of 
such iniurv, the manner and character of the same, and the amount of " " ,  

damages claimed therefor. 
The  plaintiff filed with the governing board of the city of Asheville 

on 2 February, 1928, a claim for  damages for injuries alleged to have 
been sustained by him and his business and profession and for the loss 
of property by reason of the improvements placed on Woodfin Street by 
the defendant and set forth in said notice that  the damages commenced 
to occur on the . . . . .  .. day of August, 1925, and continued throughout the 
years 1925, 1926, and 1927. 

From a judgment of nonsuit the plaintiff appeals, assigning errors. 

Joseph W .  Little and Kitchin & Kitchin f o ~  plaintiff. 
George P m e l l  for defendant. 
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PER CURIAM. I t  appears on the face of the notice filed by the plain- 
tiff that the same was not given within the time, ninety days, required 
by the city charter, as interpreted in Dayton, v. Asheville, 185 N. C., 12, 
115 S. E., 827. I t  would seem, therefore, that the judgment of nonsuit 
was correctly entered. 

Affirmed. 



CASES 

A R G U E D  A N D  DETERMINED 
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NORTH CAROLINA 

RALEIGH 

SPRING TERM. 1 9 3 0  

GRIER-LOWRANCE CONSTRUCTION COlllPAlrjY V. WINSTON-SALE11 
JOURNAL COMPANY. 

(Filed 12 February, 1030.) 

1. Laborem' a n d  Materialmen's Liens B c-Subcontractor mus t  furnish 
notice t o  owner i n  order  t o  hold him responsible f o r  debt. 

A subcontractor or material furnisher for a building, in order to hold 
the owner liable for the amount of his claim, is required to give, in apt 
time, notice to the owner showing an itemized, detailed statement of the 
claim or materials furnished. except when the contract is entire and 
complete for a gross sum such specific itemization is not required, and 
when such notice has not been given he will be regarded a s  a stranger to 
the building contract between the owner a11d the contractor and may not 
maintain an action against the owner. 

2. Laborers' and  Mrtterialmen's Liens C *In this  case held: contractor 
could maintain action against owner for  amount  of subcontract. 

Where the contract for the erection of a building has been abandoned 
because of the owner's failure to  make payments thereunder according to 
its terms, and a new agreement has been entered into by the parties under 
which the contractor agrees to complete the building upon the owner's 
agreement to way certain additional charges, and the contractor furnishes 
a statement under the new agreement showing the amounts due for speci- 
fied items and providing that "there may be some additional charges and 
credits which may affect the above statement, in which event a n  addi- 
tional statement will be rendered," and i t  appears that  the amount of a 
certain subcontract was omitted from the statement, and that the sub- 



274 I N  T H E  S U P R E M E  COURT. [I98 

contractor may not hold the owner responsible therefor because of failure 
to give the required notice: Held, the contractor may maintain hie action 
against the owner upon the agreement for the amount due on the sub- 
contract. 

Appeal and Error K d-Whrre judgment erroneously includes sum 
certain with amount recoverable by plaintiff, judgment will be modi- 
fied and atfirmed. 

Where a judgment appealed from correctly awards a recovery i n  a sum 
stated, but erroneously includes an amount which may readily be ascer- 
tained, it is not necessary to award a new trial on appeal, and the judg- 
ment will be modified and affirmed. 

CIVIL ACTIOS, before Harding, J., at March Term, 1929, of IREDELL. 
The plaintiff is a corporation engaged in general contracting business, 

and on the 19th day of August, 1926, entered into a contract with the 
defendant to furnish labor and material necessary for the construction 
and erection of a building in the city of Winston-Salem, according to 
plans and specifications furnished by Harold Macklin, architect. The 
contract price was $144,950. 

The plaintiff began work on the building, but the defendant neglected 
to comply with the provisions of said contract, which were to be kept 
and performed by the defendant, in that, said defendant failed to make 
monthly payments according to the agreement. Subsequently the plain- 
tiff notified the defendant that it would not prqceed further with the 
work. Thereupon, plaintiff alleges, that it was mutually agreed "that 
the defendant v~ould pay the plaintiff the total cost of all labor, material, 
equipment, repairs, power and rent of property, telephone, telegraph, 
equipment rental and all miscellaneous expenses, an3 also interest 
expense caused by not receiving checks for estimates when due, dis- 
counts lost by not receiving checks when estimates were due and 
interest on deferred payments of estimates." 

The plaintiff then proceeded to complete the building according to 
plans and specifications. 

Thereafter, in pursuance of such new agreement, the plaintiff sub- 
mitted to the defendant a statement which was introduced in evidence 
and referred to as Exhibit "1." This paper writing is as follows: 

Winston-Salem Journal Building. 25 August, 1927. 

Total labor, material, equipment, repair, power, rent on 
property, telephone, telegraph and misc. expenset! to 
1 August, 1927 . ... . ... .. . . .  . .. .. . .... ... .. . ... , .. . .  .. ........... .. . . . . .. . . . ... ... $ 149,229.50 

Material, labor and misc. expenses from 1 August to date ..... 1,573.69 
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. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Balance to be billed on T. M. B. flooring $ 1,007.84 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Balance to be billed on oak flooring 720.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Amount due  laster contract 300.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Equipment rental 1,500.00 

Interest expense caused by not receiving checks for estimates 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  whendue 2,522.53 

Discounts lost by not receiving check when estimates were due 14,522.11 
Interest on estimates (deferred payments) . . . . . . . . . . . . . . . . . . . . . . . . . .  1,034.26 

- 
$159,409.93 

Plus 10% 15,944.00 
- 

$175,353.93 
Less amount previously paid 132,763.50 

Amount payable $ 42,590.43 
Less 10% on the above interest charges ($5,008.90) 500.89 

$ 42,089.54 
Less balance to be billed on oak flooring 720.00 

$ 41,369.54 

There may occur some additional charges or credits which may 
affect the above statement, but in the event me mill make an additional 
statement to the Winston-Salem Journal showing these charges or 
credits, and attaching our check to cover in the event that the credits 
are larger than the debits. 

Approved for payment, H. Macklin, Architect, 25 August, '27." 

I n  accordance with the terms of said Exhibit "1" the defendant gave 
the plaintiff a note for $41,369.54, which was afterwards paid in full. 

The plaintiff made a subcontract for the roofing and certain metal 
work on said building with the Ingold Roofing Company. 

Subsequent to the settlement above referred to, in November, 1927, 
the plaintiff discovered that the Ingold Company had never been paid 
for the roofing and sheet metal work. The Ingold Company sent a bill 
to the plaintiff at  that time for $2,080 for material which had been used 
in said building. The defendant refused to pay the bill, and there- 
upon the plaintiff brought suit. A single issue of indebtedness was 
submitted to the jury, and the jury answered the issue in favor of plain- 
tiff, awarding a recovery of $2,228 with interest from date. 

From judgment upon the verdict the defendant appealed. 
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G r k r  & Grier f o ~  plaintiff. 
hlanly, Hendren & Womble for defendant. 

BROGDEN, J. Can a contractor sue the owner and recover the con- 
tract price for labor and material furnished such owner by a subcon- 
tractor or materialman; and, if so, under what circumstances? 

I n  EIardware Co. v. Schools, 151 N. C., 507, 66 S. E., 583, this Court 
said: "Even a cursory perusal of our statute (Revisal, ch. 48) will 
make it plainly appear that a subcontractor or a persor who furnishes 
materials for the construction of the building has no clriim against the 
owner apart from the claim he acquires by virtue of his lien after notice 
to the owner and before he settles with the contractor. The statute was 
not intended to change the well-settled general principle that there must 
be privity of contract before any liability by one person to another can 
arise. We know that this general principle has its esceptions, arising 
out of the peculiar nature of the cases to which they apply." 

The identical question involved in  the present suit was considered in 
the case of Perry v. Sz~anner ,  150 X. C., 141, 63 S. E., 611. I11 that 
case the contractor sued the owner and the trial judge sustained a 
motion of nonsuit. The plaintiff, who was a contractor, brought the 
suit in his own name to the use of various materialmen. I n  affirming 
the judgment of nonsuit the Court said: "It is not a que~tion of parties, 
as we understand the matter, that is raised by the motion to nonsuit, but 
a question as to whether or not the plaintiff has made out a cause of 
action upon which he personally can recover. There is mly one plain- 
tiff to this action, and the fact that he sues to the use of a number of 
others who furnished material to defendants for the construction of the 
house does not necessarily make them parties, so as to be bound by a 
final judgment. . . . The plaintiff testified that hi? furnished to 
defendants written statements of the sum due to the materialmen, in 
accordance with the statute (Revisal, secs. 2021, 2022, 2023). When that 
statute is complied with, a direct obligation upon the p a ~ t  of the owner 
to the materialman may be created upon whivh the latter may sue in his 
own name.'' Hence to constitute the owner the debtor oE the material- 
man, or to establish privity of contract in such cases, there must be a 
notice and the resulting lien, in order to enable the materialman or sub- 
contractor to maintain a suit in his own name. Foundry Co. v. Alumi- 
num Co., 172 N. C., 704, 90 S. E., 923. I n  the event the notice is given 
the owner either by the contractor or the subcontractor 01. materialman, 
then i t  becomes the '(duty of the owner to retain from the money thus 
due the contractor a sum not exceeding the price contracted for"; and 
in such event, the materialman or subcontractor may maintain an action 
against the owner personally, even though the action to enforce the lien 
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was not commenced within the prescribed statutory period. Campbell v. 
IIall, 187 N. C., 464, 121 S. E.,  761. 

The auestion then arises: What constitutes such notice as will confer 
upon the subcontractor or materialman the right to maintain n suit in 
his own name? The decisions of this Court referring to the question 
may be found in the following cases: Jefferson v. Bryant, 161 N .  C., 404, 
77 S. E., 341; Building Supply Co. v. Hospital1 Co., 174 N .  C., 57, 93 
S. E., 440; Building Supply Co. v. Hospital Co., 176 N. C., 87, 97 
S. E., 146; King v. Elliott, 197 N .  C., 93. These decisions, in sub- 
stance, require that the notice or itemized statement must be "filed in 
detail, specifying the materials furnished or labor performed and the 
time thereof." Such notice or itemized statement must show substan- 
tial compliance with the statute. However, if it is an entire contract 
for a gross sum the particularity otherwise required is not essential. 

The record in the case at bar discloses that Ingold Roofing Company 
did not furnish the owner, or defendant, a notice, neither did it attempt 
to file or enforce a lien upon the property. 

I t  further appears that the Ingold Company rendered the bill directly 
to the plaintiff. A witness for plaintiff, who was associated with the 
Ingold Company, testified: "This bill is against the Grier-Lowrance 
Construction Company. I did not at  any time contemplate filing a lien 
on the building. I know the concern of Grier-Lowrance Construction - 
Company." Mr. Grier, who was secretary and treasurer of plaintiff, 
testified: ('The Ingold Company rendered this bill to me. I am due 
this bill to the Ingold Company. The Winston-Salem Journal Com- 
pany is due this bill to me." Mr. Moon, witness for the defendant, testi- 
fied : "I contracted with the Grier-Lowrance Construction Company to 
do the work. I do not know who did it." 

There was evidence to the effect that after the bill was rendered to 
the plaintiff the matter of payment thereof was discussed with Mr. 
Moon, who apparently was the agent of defendant. There is no evi- 
dence in the record, as we interpret it, tending to show that any itemized 
statement or notice was ever furnished to the owner by either the con- 
tractor or the subcontractor or materialman. Indeed. the subcontractor 
or materialman was asserting his claim exclusively against the con- 
tractor. Under these circumstances we are of the opinion, and so hold, 
that the plaintiff can maintain the action. 

The defendant offered the original contract in evidence. Upon objec- 
tion by the plaintiff this paper-writing was excluded. I t  is clear that, 
whether the original contract was totally abandoned or not, the settle- 
ment was made between the parties on the basis of Exhibit "1." The 
said Exhibit "1" contained these words: "There may occur some addi- 
tional charges or credits which may affect the above statement, but in 
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the event we will make an  additional statement to the Winston-Salem 
Journal  showing these charges or credits, and attaching our check to  
cover in  the event that the credits are larger than the debits." This 
language is a definite declaration that  there might be other items of ad- 
justment between the parties, and this case was tried upon the theory 
that  the amount due for the roofing and sheet metal WAS such an item 
and was included within the meaning of the language used. Therefore, 
the original contract did not seem to be material. 

However, we do not think that  the foregoing language contained in 
Exhibit "1" covered or included an allowance of 10% upon the amount 
of the Ingold bill. From an  inspection of Exhibit "1" ~t would appear 
that  the 10% allowance applied only to the items therein set forth, or 
the settlement therein made. I t  appears that  the tr ial  judge permitted 
the jury to consider this item. This was error, but not guch error as to 
warrant  a new trial. I t  should be stricken from the judgment. 

There are other exceptions to which we have given careful considera- 
tion, but none of them warrant  the awarding of a new irial. 

Modified and affirmed. 

ELLA C. THOMPSON AND VIRGINIA P. CIBOTTI V. STOI<.l"I BUCHANAN, 
MRS. BERTIE M. WILSON AND R. B. BUCHANAN. 

(Filed 12 February, 1930.) 

1. Deeds and Conveyances D b-Competency of testimony a s  to declarac 
t iom of boundaries of lands. 

Hearsay evidence of declarations of a decedent as to the location of 
certain lines and corners of a tract of land in order to be competent must 
be of declarations made ante titem motam by a declarant dead when the 
evidence is offered and disinterested a t  the time they were made. 

2. Sam-Declaration of one who has parted with his int.orsst in lands 
cannot be used to disparage title of those claiming under him. 

Where the owner of lands has parted with his title testimony as to his 
subsequent declarations against the interest of those claiming under him 
is incompetent, but where evidence of like nature, effect and character 
has been admitted without objection, exception to the admission of such 
evidence will not be sustained on appeal. 

3. Trial B c--Exception to evidence will not be sustained where like evi- 
dence had been admitted without objection. 

Exception to the admission of evidence will not be considered on appeal 
where it appears that evidence of like nature, effect and character had 
been previously admitted without objection. 
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4. Deeds and Conveyanma D b--Testimony of declarations of adjoining 
owner is admissible un1e.w made in his own interest. 

Evidence of declarations of an adjoining owner of lands in dispute as to 
boundaries and corners is admissible unless made in his own interest, and 
under the facts of this appeal held: the reference to the matter under 
exception was too meagre upon which to award a new trial. 

5. Trial E g-Whew the charge construed as  a whole is correct it will 
not be held for error. 

Where the entire charge of the judge to the jury correctly gives the 
principles of law under the evidence so that a jury of intelligent mrn 
must have understood it, it will not be held for error on appeal. 

CIVIL ACTION, before Finley, J., at  J u l y  Term, 1928, of MITCHELL. 
A full statement of the facts is contained in tlie former appeal in this 

case, reported in 195 N. C., 155, 141 S. E., 580. 
I n  the present tr ial  the main controversy revolves about the question 

of the location of the beginning corner of the land in dispute, tlie plain- 
tiffs contending that  the beginning corner as  shown on the map was 
"Walnut A." The defendants, upon the other hand, contended that  the 
beginning point was "Walnut a t  point 1" on tlie map. 

Two issues lvere submitted to the jury, as follows: 
1. "Are the plaintiffs tlie owners of tlie land shown on tho court map 

by the figures 1, 2, 3, 4, 5, 6, and back to l?" 
2. "Are the plaintiffs tlie owners of the lands sliown on the court map 

by the letters A, B, C, D, E, F, and back to A, or any part  thereof, 
except as stated in the first issue?" 

The first issue was ansaered "yes" by conscnt, and the jury answered 
the second issue "110." 

From judgment upon the verdict plaintiffs appealed. 

TV. B. Council1 of counsel for plainfi fs .  
S. J .  Black, TI' .  C.  Srulla?d, rj'. J .  Ervin,  and S.  J .  E~.vcn, Jr., for 

defendanfs. 

RROGDEN, J. 1. Are declaratioiis of a deceased owner of land as to tlie 
beginning corner, made during tlie period of his owiership, competent 
agaiiist those claiming under hiin? 

2. ,Ire tlie declarations of such deceased owner, made after lie had 
parted with his title, compete~it against those who claim untlcr h i m ?  

I t  appears from tlie evidcilce that  P a t  Ilbcriietliy owicd an  interest 
in the land or a miiieral interest in it up  to 7 September, 1909, and that  
on that  day lie conveyed his interest to one of the plaintiffs. I t  does 
not appear when Bbernethy acquired tho interest. Tlic defendants 
offered testimony to the effect that  surveys of the land had been made 
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i n  1922 and in  1924, and that  Abernethy, now deceased, was present a t  
the time of these surveys, and that  he pointed out the corners of the 
I rby  lease and stated that  such corner was "a walnut  tand ding on the 
bank of the road." The  defendants further offered the declaration of 
Abernethy a t  the time of such survey, with respect to the walnut, a s  
follows: "He said i t  looked natura l ;  that  i t  was standing right where i t  
always was." 

Another witness for  defendants testified with reference to the walnut, 
as follows: "Yes, Mr. P a t  Abernethy pointed i t  out to me a t  one time. 
I believe i t  was in  the year 1918. I was out there. I got him to go 
with me the year after my wife's father died, as well as I recollect. I t  
was u p  to  me to kinder look after the property, and I got h im to go 
with me and point out the boundary lines of that  Hawk Mining tract, 
and we went u p  the ridge to a hole in  the ground. I asked h im to go 
in  front  and point out to me  where the corner was. . . . H e  went 
and looked around a little and finally located that  hole in  the ground, 
figure 2, and told me that  was the corner between the Heap  and Clapp 
contention and the Burleson contention. H e  pointed out the oak that  was 
marked there, he said in 1885, when they had a survey after they got u p  
a dispute between the parties mining under Heap  and Clapp and the 
parties mining under Burleson as to the location of the underground 
workings, and that  he went after a surveyor, and i t  was one of the 
coldest days he ever saw in his  life, and they got u p  there and surveyed 
to that  point and then had an  underground survey to determine where 
the workings were and that  they marked that  tree that  was there as a 
more permanent mark, and that  he took a memorandum of those marks 
and the distance from the chestnut stump and the shaft that  was there, 
and that  he had it a t  home in his  safe, and that he would send i t  to me, 
but he never did." The witness was asked if he and Abernethy went 
down to the walnut tree claimed by the defendants as a beginning point 
of tho Burleson lease and the Bowman dccd. The wiiness answered: 
"Yes, we went on u p  there, and he looked around a littlc~ on the ground 
and said that  corner was standing there then, above the road, the be- 
ginning corner, 1, as  laid down on thc map was the corner." 

The plaintiffs objected to all the foregoing evidence. Thc objection 
was overruled and the plaintiffs excepted. 

I t  appeared that  Abernethy had conveyed his interest in the land to 
one of the plaintiffs in 1009, and that  some of these decl~ra t ions  having 
been made in 1018, i n  1022, and in 1024, were made after hbernethy 
had parted with his interest in the land. The general rule is stated in 
Singleton v. Roebuck, 178 N. C., 201, 100 S. E., 313, as follows: "It 
i s  the law in this State that  under certain restrictions both hearsay evi- 
dence and common reputation are admissible on questions of private 
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boundary. . . . The restrictions on hearsay evidence of this char- 
acter-declarations of an  individual as to  the location of certain lines and 
corners-established by repeated decisions, a re :  Tha t  the declarations 
be made ante litem, m o f a m ;  that  the declarant be dead when they are 
offered, and that  he was disinterested when they were made." How- 
ever, i t  was held in h m b e r  CC v. Lumber Co., 169 N .  C., 80, 85 S. E., 
438, t ha t :  " I t  may be said that  where the declarant has parted with his 
interest, what he  has afterwards said about lines and boundaries cannot 
be used against those claiming under him to disparage their title. . . . 
I t  may be added that  the testimony of Bent Cook as to declarations of 
Bryson was incompetent, as they were made after Bryson had disposed 
of his interest, and would disparage those claiming under him. 16 Cyc., 
979." Bu t  the record shows the following entry:  There was "testimony 
on the par t  of witness, R. E .  Wiseman, and of the witness, Fa t e  Wilson, 
that  P. H. Abernethy had pointed out the lines and corners of the land 
in  controversy as the lines and corners thereof, which was admitted 
without objection o r  exception prior to  the objection and exception to the 
testimony, which is the subject of the first, second, third, fifth and sixth 
exceptions. There was also testimony to the same effect from another 
witness, Robert Buchanan, tending to show, that  i n  1885, P. IT. hber-  
nethy had pointed out the lincs and corners of the land in controversy, 
and there was no objection or exception to the admission of this evi- 
dence." 

The  declarations of Xbernethy in  1885, while lie was the owner of an 
interest in the land, would be conlpetent against him and those claiming 
under hirn. Smith 2.. X o o r e ,  112 N.  C., 277, 55 S. E., 275; Roe v. 
J o ~ i m ~ g a , ~ ~ ,  175 K. C., 261, 95 S. E., 495; S i n g l e t o n  v. RaebucX., 178 
x. C., 201, 100 S. E., 313; Cam. c. B i z z e l l ,  192 K. C., 212, 134 S. E. ,  
462. Moreover, if the declarations of Abernethy made subsequent to 
1909 xc rc  incompetent, it clearly appears from the portion of the record 
quoted above, that  testimony of like nature, effect, and character had 
been offered in  evidence without objection. I t  has been repeatedly held 
by this Court that  if testimony of the same nature as that objected to, 
is given by a uitness in other portions of his t~s t imony,  ni thout objec- 
tion, that  the exception thereto cannot be sustained. Xarshull v. Tel.  
('o., 181 3. C., 410, 107 S. E., 498; S h e l f o n  I - .  R. R . ,  103 N.  C., 670, 139 
S. E., 232; Tilghman v. Hancock, 196 N .  C., 780, 147 S. E., 300. 

The record further shows the following: "For the purpose of showing 
that  the white walnut, contended by the plaintiffs to be their corner, is 
on the south side of the old Turnpike Road, was there in 1881, the de- 
fendants offered a deed from Charles Burleson and wife to Elizabeth 
Young, dated 19 December, 1881. Plaintiffs objected to the introduc- 
tion of this deed. Objection overruled; plaintiffs excepted." Charles 
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Burleson was the grantor in the Bowman deed under which plaintiffs 
claim and was dead at  the time of the trial. I t  does not appear from the 
record what the wording of the declaration in the deed was. Apparently 
it was the declaration of an adjoining owner. I n  Sdlivan v.  Blount, 
165 N. C., 7, 80 S. E., 892, this Court held that :  "The fact that the 
declarant owns an adjoining tract of land does not render the declara- 
tions incom~etent. . . . unless made in his own interest." The 
record does not disclose that Burleson was claiming any interest in the 
land in controversy. Furthermore, there was testimony without objec- 
tion, tending to show that the white walnut claimed by lhe plaintiffs as 
the beginning corner was on the south side of the Turnpike Road, and 
also that such beginning corner was the beginning corner of three tracts 
of land, and the purported declaration would apparently  corroborate this 
testimony. At any rate, the meager reference does not convince us that 
the introduction of the deed was reversible error. 

The plaintiffs contend that the instructions given by the trial judge 
to the jury were contradictory and misleading, particularly with refer- 
ence to the location of the beginning corner of the land in contro- 
versy; but a careful reading of the entire charge leaves the impression 
that no man of ordinary intelligence could have failed to understand 
that the controversy between the parties as to the beginning corner was 
whether such corner was at the Walnut marked "A" on t1.e map or at  the 
Walnut marked "1." 

Upon a careful review of the entire case, we are constrained to hold 
that no reversible error appears from the record, and the judgment is 
affirmed. 

No error. 

WARREN H. BOOKER v. TOWN O F  H I G H L A N D S .  

(Filed 12 February, 1930.) 

1. Jury C +Right to jury trial is waived by failure to except to order of 
reference and to tender issues on exceptions to referee's findings. 

The failure of a party to except to an order for coml~ulsory reference 
and to file exceptions in apt time to particular findings of fac t  by the 
referee when the report is unfavorable and to tender issues on the es- 
ceptions and demand a jury trial thereon will be deemed a waiver of his 
right to trial by jury. C. S., 573. 

2. Sam+Where party tenders issues on his exceptions to referee's find- 
ings his failure to tender issues on adversary's exceptions is not 
waiver. 

Where a party excepts to an order for compulsory mference and the 
referee's report is not wholly favorable to either party and both Ele 
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exceptions to the findings of fact by the referee, and the objecting party 
tenders determinative issues based upon his exceptions and demands a 
trial by jury thereon, it is not required that he retender issues based on 
facts pointed out in other set of exceptions Eled by the adverse party in 
order to preserve his right to trial by jury. 

3. Reference D +Where upon trial on exceptions to referee's report 
amendment is allowed, evidence on matter in amendment is admis- 
sible. 

While a trial by jury upon issues submitted on exceptions to the find- 
ings of the referee is upon the record of the proceedings before the 
referee, it does not include his findings or conclusions, but only the evi- 
dence taken before him signed by the witnesses and certified as the 
statute requires; and where after the filing of the report an amendment 
is allowed by the court on matters not included in the reference of the 
case, additional evidence may be introduced on the matters in the amend- 
ment. 

APPEAL by plaintiff from McElroy, J., at  Bpr i l  Term, 1929, of 
MACON. 

Civil action by plaintiff to recover of defendant $2,381.44, balance 
alleged to be due for engineering services rendered i n  connection with 
the construction of a hydro-electric plant and sewer system. 

The defendant denied liability and set up  a number of counterclaims, 
aggregating $28,406.30, for losses alleged to have been sustained by 
reason of plaintiff's incompetence, negligence, and want of skill i n  super- 
vising the work in question. 

At the instance of the plaintiff, and over the objection and exception 
of the defendant, a reference was ordered and the matters heard by Hon. 
J. D. Mallonee, who found the facts and reported the same, together 
with his conclusions of law, to the court. I11 his report, the referee dis- 
allowed the defendant's counterclaims in toto, a n d  concluded that the 
plaintiff was entitled to recover the sum of $1,889.10 with interest. The 
report, therefore, was not wholly favorable to either party, being adverse 
to the defendant and only partially favorable to the plaintiff, and was 
accordingly objectionable to both. 

The defendant objected and excepted to the order of reference a t  the 
time i t  was made, duly filed exceptions to the report of the referee, ten- 
dered appropriate issues, and demanded a jury tr ial  on the issues thus 
tendered and raised by the pleadings. 

Thereafter, the plaintiff filed exceptions to the report of the referee, 
but no issues were tendered on these exceptions, either by the plaintiff 
or the defendant. 

When the matter came on for hearing at  the April Term, 1929, the 
plaintiff moved the court to consider and pass upon the exceptions filed 
to the report of the referee, by both plaintiff and defendant, without 
submitting any issues to the jury, contending that the defendant had 
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waived its right to a jury tr ial  by failing to  tender issues on the plain- 
tiff's exceptions. The  defendant resisted this motion and demanded a 
jury tr ial  on the issues already tendered by i t  upon its own exceptions. 

From an order holding that  the defendant was entitled to a jury tr ial  
on the issues tendered and raised by the pleadings, the plaintiff appeals, 
assigning error. 

Jonm & Jones and Tillett, Tillatt & Kennedy for plaintiff. 
George B. Patton and Edwards & Leatherwood for defendan't. 

STACY, C. J., after  stating the case: I t  may be conceded that  up  to 
the time plaintiff filed his exceptions to the report of the referee, the 
defendant had preserved i ts  right to a jury trial, as an  3xamination of 
the record discloses that  ojection was duly entered to the order of refer- 
ence, and, on the coming in  of the referee's report, exceptions were 
filed thereto in apt  time, appropriate issues properly tendered, and a 
jury trial demanded on the issues thus tendered and raised by the plead- 
ings. Brown V. Brodhurst ,  197 N .  C., 738, 150 S. E., 355. 

The appeal, therefore, presents the single question as to whether the 
defendant, under the circumstances disclosed by the record, waived its 
right to a jury tr ial  simply because i t  failed to tender issues on the 
plaintiff's exceptions. We think not, as appropriate issues had already 
been tendered on the defendant's exceptions, and i t  would serve no useful 
purpose to require their virtual retender, cessante mtione cessat et lex. 

True, i t  has been held by us that  when a compu1soi.y reference is 
ordered, the party who would preserve the right to have the issues found 
by a jury, must duly except to the order of reference, and, on the coming 
in  of the referee's report, if i t  be adverse, he must file exceptions thereto 
in  apt  time, properly tender appropriate issues, and demand a jury 
trial on each of the issues thus tendered; and, if the refwee's report be 
in  his favor, he must seasonably tender issues on the exceptions, if any, 
filed to the report by the adverse party, and demand a jury tr ial  thereon, 
or else the right to have the controverted facts determined by a jury 
will be deemed to be waived, so f a r  as he is concerned. Jenkins v. 
Parker, 192 N .  C., 188, 134 S. E., 419; Baker v. Edwa;.ds, l i 6  N .  C., 
229, 97 S. E., 16 ;  Driller Co. v. Worth, 117 N. C., 515, 23 S. E., 427, 
S. c., 118 hT. C., 746, 24 S. E., 517. 

But  in the instant case, the report of the referee was not satisfactory 
to either party. I t  was adverse to tho defendant and only partially 
favorable to the plaintiff. Both sides filed exceptions to it.  Hence the 
rule requiring a party to tender issues on the exceptions filed by his 
advcrsarp and demand a jury trial thereon, in  order lo  preserve his 
right to havc the contested matters settled by a jury, mould not apply, 
for npproprintc issues raised by the pleadings had a1r:ady been ten- 
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dered on the defendant's exceptions and a jury tr ial  demanded thereon. 
This was held to  be sufficient i n  Keerl v. Hayes, 166 N .  C., 553, 82 
S. E., 861. When the reason of any particular rule ceases, the rule itself 
ceases. 

Compulsory references are authorized in certain instances by C. S., 
573, but when such a reference is ordered under the statute neither 
party is  deprived of his  constitutional right to a tr ial  by jury of the 
issues of fact arising on the pleadings. I t  is  provided, however, that  
"such tr ial  shall be only upon the written evidence taken before the 
referee." This  refers to  the testimony of all the witnesses taken down 
by the referee, or  under his  direction, signed by them, and returned to 
the court as a part  of the record in the cause as required by C. S., 577. 
Bu t  the report of the referee, consisting of his findings of fact and con- 
clusions of law, would not be competent as evidence before the jury. 
Bradshaw v. Lumber Co., 172 N .  C., 219, 90 S. E., 146. 

I t  has been said, however, that  wherc an amendment to the pleadings 
is allowed, after the report i s  in, containing an additional charge, the 
parties ought to  be allowed to offer eridencc before the jury as to such 
charge, for it was not embraced in  the reference. Noore v. Westbl-ook, 
156 N. C., 482, 72 S. E., 482. 

This restriction that  the tr ial  before the jury shall be only upon the 
written evidence taken before the referee (adopted in 1897, repealed in 
1917, and reenacted in 1919) was not i n  the law a t  the time Driller Co. v. 
Worth, s u p m  was decidkd, 1895. Bu t  the reasonableness of the rules 
laid down in  that  case, and followed in many others, has never been 
questioned. Tmst C'o. v. Jenlcins, 196 N .  C., 428, 146 S. E. ,  68. 

I t  may be adduced from the authorities that  a party who would pre- 
serve his right to a jury tr ial  in a conipulsory reference should observe 
tho following procedure : 

1. Object to the order of reference at the time it is made. Driller 
Co. v. IT'odh, supra; O g d m  v. Land Co., 146 K. C., 443,. 59 S. E., 1027. 

2. On the coming in  of the report of tlie referee, if it  be adverse, file 
exceptions in  apt  time to particular findings of fact made by the referee, 
tender appropriate issues based on the facts pointed out i n  the exceptions 
and raised by the pleadings, and demand a jury tr ial  on each of the 
issues thus tendered. Wilson v. Featherstone, 120 S. C., 446, 87 S. E. ,  
124; Yelverton v. Coley, 101 N.  C., 248, 7 S. E., 672. 

3. I f  the report of the referee be favorable and unobjectionable, 
tender appropriate issues based on the facts pointed out in the excep- 
tions, if any, filed to the report by the adverse party arid raised by tlie 
pleadings, and demand a jury tr ial  on each of the issues thus tendered. 
J ~ n k i n s  v. Parker, supra; Ba.ker zy. Edrrsards, 176 11'. C., 229, 97 S. E., 
1 6 ;  Robinson v. Johnson, 174 IT. C., 232, 93 S .  E., 743. 
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4. If the report of the referee be not wholly favorable .to either party 
and both sides file exceptions thereto, tender appropriate issues based on 
the facts pointed out i n  the exceptions and raised by the pleadings, and 
demand a jury tr ial  on each of the issues thus tendered. Bu t  if a jury 
tr ial  be insured on the determinative issues raised by the  pleadings, a s  
in the instant case, by tendering appropriate issues based on the facts 
pointed out in  one set of exceptions and by demanding a jury tr ial  
thereon, the retender of said issues based on facts pointed out in the 
other set of exceptions and a jury trial demanded thereon need not be 
made. R e e d  v. Hayes, supra. 

A failure to observe any one of these requirements may constitute a 
waiver of the party's right to have the controverted matters submitted 
to a jury and authorize the judge to pass upon the exceptions without 
the aid of a jury, for  i t  has been held that although a party duly enters 
his objection to a compulsory reference, he may yet waive his right to a 
jury tr ial  by failing to assert such right definitely and specifically in 
each exception to the referee's report, and by failing to tender the 
proper issues. Robinson v. Johnson,, supra; Allay v. Rogws,  170 N.  C., 
538, 87 S. E., 326. 

For  a valuable treatment of the subject and statement of the rules 
applicable, see McIntosh's North Carolina Practice and Procedure in  
Civil Cases, 567, et seq. 

There was no error in the court's ruling. 
Affirmed. 

U N I O N  I N D E M K I T Y  COJIPANY v. H E S R Y  D. PE:RRY. 

(Filed 12 February, 1930.) 

1. Principal and Surety B b--Question of whether additional work was 
done under original contract covered by bond held for jury. 

Where a contract with a ci ty provides for the construction of certain 
water and sewer improvements, and the contract further ~~rovides for the 
construction of additional similar work if ordered by the city council, all 
in accordance with plans and specifications attached, and the contractor 
gives bond with express reference to the contract with provision that the 
rate of premium for the indemnity cspressly provided for in the bond 
would apply to the extra or additional work if subsequentlg ordered by the 
city: H c l d ,  upon further similar work being done under t h e  same specifica- 
tions, etc., by order of the city council, the question of whether such work 
was done under the original contract is for the jury, the surety being 
liable on the bond for the additional work if done under the original 
contract and being entitled to recover from the contractor the additional 
premium therefor. 
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2. Corporations G b; Municipal Corporations F *Where contract with 
corporation has been completed, plea of ultra vires is not available to 
it in action for consideration. 

Where a contract with a corporation has been fully performed by both 
parties and nothing remains to be done but the payment of the considera- 
tion by the corporation, the plea of ultra d r e s  is not available to the 
corporation; and where a contractor for tlir construction of certain 
municipal improvements has given a snrety bout1 to insure his faithful 
performance, etc., and has completed the work under the contract, he may 
not, in an action by the surety to recover the premium d w  on the surrty 
bond, set up the plea that the contract wit11 the city was void for failure 
to comply with C. S ,  2830, with regard to the advertisement for bids. 

CLARKSON, J., dissents. 

CIVIL ACTION, before Clement, J., a t  April Term, 1929, of GUILFORD. 
I n  the summer of 1925 the governing authorities of the city of High 

Point  desired to do certain sewer and water connections and street work 
in said city. Adrertisement for bids was made and plans and specifica- 
tions prepared and submitted. The defendant Perry  was a successful 
bidder for the work, and on 24 July,  1925, he entercd into a contract 
with the city of High Point. The portion of the contract pertinent to 
this controversy is as follows: "That the contractor will furnish all 
materials and labor necessary and construct the proposed water and 
sewer extension in the northern part  of the city and any other similar 
work which may be ordered by the city council, all in accordance with 
plans and specifications hereto attached and made a part  hereof, at  and 
for the rates and prices respectively set out in the contractor's proposal," 
etc. The estimated amount of the proposed work was $57,948.50. The 
defendant applied to the agents of the plaintiff to furnish a surety 
bond, guaranteeing the faithful performance of said contract. The 
application for the bond recited that the amount of the contract was 
$57,948.50, but contained this further provision: "Should the contract 
exceed the said amount, the undersigned agrees to pay to the company 
as additional ~ r e m i u m  for  such excess, a further sum calculated a t  the 
same rate per thousand; such additional premium to be chargeable as 
alkve from the date of the award of said additional work." The rate 
referred to is $1.50 per thousand. Thereupon, the plaintiff executed and 
delivered a bond to the city of High Point  in  the sum of $16,487.10. 
The penalty of this bond seems to have been the proper amount based 
upon a n  estimated contract of $57,948.50, and the defendant paid the 
required premium of $869.22. Thereafter, i n  accordance with the terms 
of said contract and bond the defendant began work in  the northern 

L, 

part  of the city known as Mechanicsville, and this particular work was 
finished about the last of December. 1925. or the first of January.  1926. " ,  

Later on the defendant put in  sewer and water lines on Jones Street, 
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Rotary Street, and various other parts of the city. This work done 
in other parts of the city was the same kind of work that had been done 
by X r .  Perry at Mechanicsville and was done at  the same unit price, 
and according to the same specifications. 

The engineer of the city testified without objection: "I was informed 
by the city manager that after the Mechanicsville job was finished, the 
city council would order that certain other streets have sewer and water 
lines installed on them." The total amount of work done by the de- 
fendant was $219,763.88, or work in excess of the original contract esti- 
mate of $161,815.41. 

Upon these facts the plaintiff contended that the defendant owed an 
additional premium of 1y2% on the excess work, aggrega1;ing $2,427.23. 
The defendant contended that the bond for $16,487.10 was all the bond 
that the city required, and that therefore he was not liable for an addi- 
tional premium covering the additional work. H e  also pleaded C. S., 
sec. 2830. 

At the condusion of the evidence defendant moved for judgment of 
nonsuit. The motion was allowed and the action dismissed. 

From the foregoing judgment plaintiff appealed. 

Manly, Hendrem & Womble: for plaintiff. 
King, Sapp & King fw defendant. 

BROODEN, J. The bond executed by the defendant referred specifically 
to the contract between the defendant and the city of High Point, and 
the contract "for construction of water and sewer improveinents in High 
Point, North Carolina," was expressly made a part of said bond. The 
obligation of the bond was to the effect that if the defendant principal 
should faithfully perform said contract according to the terms and con- 
ditions thereof, then the obligation would be void, or otherwise remain in 
full force and effect. The contract provided not only for the '(proposed 
water and sewer connections in the northern part of the (city," but also 
"for any other similar work which may be ordered by the city council, 
all in accordance with plans and specifications hereto attached and 
made a part hereof," etc. 

Upon this state of facts two questions arise: 
(1) Was the extra work done under the original contract between the 

patties ? 
(2)  Was the awarding of extra work an u l f ra  wires act and forbidden 

by C. S., 28301 
If  the additional work was done under the terms of the original con- 

tract, then the plaintiff surety undertook to guarantee the faithful per- 
formance of said contract. Hence, if the contractor had defaulted in 
the performance of the additional work, the surety woiild have been 
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liable for such default. I t  neressarily follows that, if the surety was 
liable for such default, it  was entitIed to receive from the defendant an  
additional premium as specified in  the contract between the plaintiff 
and the defendant. However, the defendant offered evidence tending to 
show that  the additional work was done under a separate and distinct 
contract with the city of High Point. Therefore, an  issue of fact was 
raised, and such question must be submitted to a jury. 

The second proposition of law involves the construction of C. S., 
2830. I t  appears from the evidence that  proper advertisement was made 
for  bids, and there is no evidence that the contract wa's divided for the 
purpose of evading C. S., 2830. But  even if i t  be conceded that the 
contract between the defendant and the city of High Point  was ultra 
vrires, the defendant is not in a position, upon the facts, to take advantage 
of such plea, because the contract was fully performed by both parties 
thereto. This Court said in  Hutchins v. Bank, 128 N.  C., 72, 38 S. E., 
252, that  "where a corporation has entered into a contract which has 
been fully executed on the other part  and nothing remains for i t  to do 
but to pay the consideration promised, i t  will not be allowed to set up the 
plea of ultra vires." This principle is settled law i n  this jurisdiction. 
Trustees v. Realty Co., 134 R. C., 41, 46 S. E., 723; McCracken v. 
R. R., 168 N. C., 62, 84 S. E., 30; Sherrill v. Trust Co., 176 K. C., 591, 
97 S. E., 471; Bank v. Odom, 188 N. C., 672, 125 S. E., 394; Commis- 
sioners of Brunswick v. Bank, 196 N.  C., 198, 145 S. E., 227. There 
is an exhaustive note on ultra vires in L. R. A, 1917 A, p. 749, st seq. 
Moreover, the corporation is not making such plea. Furthermore, i t  has 
been held by this Court "that the doctrine of ultra v irm has been very 
much modified in  recent years, and many contracts made in  the course 
of business, especially when executed and benefits are  received or lia- 
bilities are incurred, will be upheld and enforced which were formerly 
declared absolutely void." Victor U .  Mills, 148 N. C., 107, 61 S. E., 648. 

Reversed. 

CLARKSON, J., dissents. 

L. B. L E F T W I C H  v. J. D. FRANKS,  C. W. GOLD AND W. F. MANSON. 

(Filed 12 February, 1930.) 

Mortgages G b; Partnership D +Evidence that assumption of mortgage 
debt was partnership act held sutEcient to be submitted to the jury. 

Where partners in  a real estate business own certain lands which one 
of the partners trades with a third person for other lands, and receives a 
deed in which the plaintiff's mortgage on the lands is expressly assumed, 
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the deed being 'made to one partner with the consent of the other for 
the benefit of them both, and there is evidence that each thereafter spoke 
of the mortgage debt as a partnership liability: Held, the evidence is 
sufficient to Lw submitted to the jury as to whether the inortgnge was a 
partnership liability upon which both were liable, and the motion as of 
nonsuit of the partner for whose benefit the other took title should have 
been overruled. 

CIVIL ACTIOK, before Shaw, J., at April Term, 1929, of GUILFORD. 
Plaintiff alleged and offered evidence tending to show that prior to 

16 July, 1926, he was the owner and developer of Lindhurst, a real estate 
subdivision located in the western section of the city of Greensboro. 
On 16 July, 1926, he sold and conveyed to Fannie E. Welborn, subject 
to certain encumbrances recited in said deed, which the grantee assumed 
and agreed to pay, the following described lots in said subdivision: 
Lots 3, 4, 5, 6, and 7. The grantee, Fannit> E .  Welborn, in order to 
secure the balance of the purchase money on said lots, exlxuted and de- 
livered to the plaintiff a series of notes secured by deed of trust upon 
the property. 

The plaintiff further alleged and offered evidence tending to show 
that the defendants, J. D. Franks and C. W. Gold, "jointly owned a 
certain lot located on Walker Avenue . . . in the city of Greens- 
boro," and that the title to said property was in the name of the de- 
fendant Franks "by and with the consent of defendant, C. W. Gold"; 
that on or about 1 October, 1926, Fannie E. Welborn con~eyed to W. F. 
Manson said lots 3, 4, 5, 6, and 7, of the Lindhurst subdivision, and in 
exchange therefor J. D. Franks conveyed to said Fannil? Welborn the 
Walker Avenue property. The plaintiff alleged that Fannie Welborn 
and Franks and Gold mutually agreed that each party LO the convey- 
ances would assume the payment of all mortgages and prior encum- 
brances that existed on the property that each party received in the 
trade. I n  the deed from Fannie Welborn to Manson there was a recital 
to the effect that the grantee would assume the payment of said encum- 
brances specified in detail in said recital, aggregating $11,015.55. 

Plaintiff learned of the conveyance by Fannie E. Welborn in  October, 
1926. As a result of his conversation with Mrs. Welborn he made 
demand upon the defendant Franks to pay one of the notes which had 
matured. I n  response to said demand the defendant Franks paid to the 
plaintiff Leftwich $738.59. Later on the defendant Franks and the de- 
fendant Gold executed a note which was discounted, and from the. pro- 
ceeds thereof the sum of $2,411 was paid on said indebtedness. 

I t  appeared in evidence that the defendant Manson was employed by 
the First Realty and Loan Company, of which defendant Franks was 
president. Manson was offered as a witness by the plaintiff and testified 
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that he knew nothing of the transaction and had never seen the deed 
from Xrs.  Welborn, and that he mas not a partner with the defendants, 
Franks or Gold, and had nothing to do with the negotiation or the 
exchange of property. 

The plaintiff further testified that he had various conversations with 
the defendant Franks in regard to the payment of his notes, and that 
Franks delayed making payment on the ground that he had not been 
able to confer with "his partner." Subsequently plaintiff conferred 
with the defendant Gold about the payment of the Welborn notes, and 
the defendant Gold referred to the notes as "our notes on those Lindhurst 
lots," and requested plaintiff to send him a statement of the amount 
owing on the notes, and the plaintiff complied with the request, sending 
an itemized statement of all notes and the anlounts due thereon. Upon 
another occasion, when plaintiff mas making demand upon Gold for 
payment, said defendant asked plaintiff, "L. B., how much do we owe 
you on that stuff at the present time, altogether?" Later on in the con- 
versation, Gold remarked: "What discount will you allow me if I will 
pay off the full amount of that thing right now?" Thereupon plaintiff 
made a proposition to allow $300 discount, and Gold said "that the 
proposition sounded all right to him, but before taking up the notes he 
wanted to talk with his partner, Franks, telling me to hold the notes and 
he would see me in the meantime and let me know at ten o'clock the 
next morning." Plaintiff testified that next morning Gold called him 
and informed him that he had definitely decided to take up the notes and 
get the discount. Subsequently Gbld notified plaintiff that he could not 
settle the matter right now as he was "having the title looked up, and 
until I get that done I do not want to go into it further." I n  a day or 
two the defendant Gold notified the plaintiff that he would not proceed 
further with the matter or pay off the notes. Plaintiff testified: "I said, 
C. W. (Gold), you do not question that you are the owner of these 
lots?" H e  said, "There is no question about ownership. I just did not 
sign any papers; therefore, I am not legally liable." 

The balance due on the notes was $4,344.33. Plaintiff took a volun- 
tary nonsuit as to the defendant Manson, and at the conclusion of plain- 
tiff's evidence the court sustained the motion of nonsuit as to defendant 
Gold. 

The following issues were submitted to the jury: 
1. "Did the defendant Franks assume the payment of the notes ex* 

cuted by Mrs. Fannie Welborn to the plaintiff L. B. Leftwich as set out 
and alleged in  the complaint 2" 

2. "If so, what amount, if any, is the plaintiff entitled to recover of 
defendant Franks?" 
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The jury answered the first issue "Yes," and the second issue, 
$4,343.23." 

Judgment was rendered upon the verdict, from which judgment the 
defendant Franks gave notice of appeal, but did not perfect his appeal. 

Plaintiff appealed from the judgment of nonsuit as to C. W. Gold, 
and the sole question now before us is raised by said judgment of non- 
suit. 

EIerbert S .  Falk and Sidney S .  Alderman for plaintiff. 
Brooks, Parker, Smi th  B Wharton f o r  defendant, C. W .  Gold. 

BROGDEN, J. The plaintiff alleged that the defendants, Franks and 
Gold, were partners in the real estate business, and as such partners 
owned the Walker Street property. The jury by its verllict has found 
that the defendant Franks assumed the payment of the notes executed 
by Xrs. Welborn and payable to the plaintiff. 

Therefore, the determinative question is whether there was sufficient 
evidence of partnership between Franks and Gold to be submitted to the 
jury. 

The general law of partnerships applies to a partnership formed for 
the purpose of buying, selling, and dealing in land. Brogden v. Gibsun, 
165 N.  C., 16, 80 S. E., 966; G w h a m  v. Cotton, 174 IT .  C., 727, 94 
S. E., 450; Newby v. &alty Qo., 182 N. C., 34, 108 S. E:., 323; Lefko- 
u d z  d. Silver, 182 N. C., 339, 109 S. E., 56; J u s t i c e  z.. Sherard, 197 
N.  C., 237. 

I n  the Gorham case, supra, the law was thus stated : '(That, to make a 
partnership, two or more persons should combine their 'property, effects, 
labor, or skill in  common business or venture, and under an agreement 
to share the profits and losses in  equal or specified proporiions, and con- 
stituting each member an agent for the others in matters appertaining to 
the partnership and within the scope of its business.' " 1-t was further 
held "that in order to constitute a partnership it is necessary that there 
should be something more than the joint ownership of property; that 
mere community of interest by ownership is sufficient to create a tenant 
in common; that, before there can be a partnership, there must be an 
agreement for community of profits and loss." Robinson v. Daughtry, 
171 N. C., 200, 88 S. E., 2.52; Bank v. O d m ,  188 N. C.. 672, 125 
S. E., 394. 

Viewing the evidence with that liberality which the law prescribes, we 
are of the opinion that the judgment of nonsuit, as to Gdd,  should be 
reversed. 

Reversed. 
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M. HINKANT ET AL. v. JOHNSTON COUNTY HIGHWAY 
COhIfifISSION ET AL. 

(Filed 12 February, 1930.) 

Highways C a-County highway oommission could discontinue section of 
road without giving notice under C. S., 3762, under facts in this case. 

Where a county highway commission is given authority by statute "to 
abandon any existing county road or convert it into a cartwag" and "to 
change or relocate any existing road, and add any new roads," and the 
power thus given is limited by an amendment adding the words "as now 
given county commissioners by statute" after the word "cartway": Held ,  
the limitation of the amendment refers only to "abandonment" and con- 
version into a "cartway," and the county highway commission is given 
power to make a change in an old road by discontinuing a short section 
thereof without giving notice required of county commissioners by C. S., 
3762, but such discontinuance will be restrained unti l  adequate access to 
a cemetery along the discontinuance is provided. 

APPEAL by defendants from Midyette, J., at June Term, 1924, of 
JOHKSTON. Modified and affirmed. 

This was an application for an order to restrain the defendants from 
closing a section of a public road. The defendants are the Johnston 
County Highway Commission, a corporation, the individual members 
thereof, and Joe Pittman, over whose land the section of road extends. 
No evidence was offered at the hearing, but the material facts appearing 
from the complaint and answers appear to be substantially as herein 
given. 

The closed section is a part of a public road referred to as Old High- 
way 22. I t  extended in  a northeast and southwest direction a distance 
of 500 yards on the land of the defendant Pittman. About two years 
before the hearing the Johnston County Highway Commission con- 
structed and laid a hard surface on New Highway 22, which extends 
east and west through Pittman's land. At the east boundary of this 
land New Highway 22 connects with the Goldsboro Road which runs 
north and south. A triangle is thus formed by the two roads and Pitt- 
man's eastern boundary line, and in the northeast corner of the triangle 
is a cemetery. After New Highway 22 had been constructed the 
Johnston County Highway Commission discontinued the use of the 
described section of the old road and authorized Pittman to brirricade i t  
at  the western boundary of his land. Thereupon the plaintiffs for 
themselves and on behalf of other taxpayers brought suit to enjoin the 
defendants from obstructing or discontinuing the section of Old High- 
way 22. The defendants admitted that the County Highway Commis- 
sion had given no notice of its intention to close the section of the old 
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road under C. S., 3762, and Judge Midyette continued the restraining 
order until the hearing in order to give the Commission an opportunity 
to issue a notice in compliance with said section, without prejudice to 
the legal rights of the parties. The defendants excepted a.ld appealed. 

Ahell & Shepard for plaintiffs. 
James D. Parker for defendants. 

ADAMS, J. The trial court held as a matter of law that the Johnston 
County Highway Commission could not change any part of the old road 
without g i ~ i n g  the notice prescribed by section 3762 oE the Consoli- 
dated Statutes and, as such notice had not been given, thxt the order of 
the commission was void. The first question is whether there was error 
in this ruling. 

I n  1927 the General Assembly created a county highwzy commission 
for Johnston County, assigned it certain functions, and defined its 
powers. Public-Local Laws 1927, ch. 433. Section 8 was as follows: 
"That immediately upon its organization the said county highway com- 
mission shall assume control of all the public roads of the county of 
Johnston other than State highways. And the said county highway 
commission shall cause to be made a general survey and map of all 
existing county roads in said county, and the said commitjsion is hereby 
given full authority to abandon any existing county road or to convert 
the same into a cartway. Said commission is also vested with full au- 
thority to change or relocate any existing road, or add any new roads, 
endeavoring to so arrange and develop the county rcad system of 
Johnston County so as to make it coordinate with the State highway 
system so far  as it is practicable to do so, and likewise to serve in the 
most practicable manner the several towns and community centers 
created by the consolidation of the public school districts of the county.'' 
This section was amended by striking out the period after the word 
cartway and adding the words "as now given county commissioners 
by statute." Public-Local Laws 1927, ch. 602, sec. 3. Sixtion 3762 of 
the Consolidated Statutes provides that the board of county commis- 
sioners shall not establish or order the laying out of any public road or 
discontinue or alter it unless upon petition in  writing and unless it 
appear that every person over whose lands the road may pass shall have 
had due notice of the intention to file the petition. His  Honor was of 
opinion that the amendment above set out required the County Highway 
Commission to give a similar notice, but in  this conclusion we do not 
concur. I t  will be seen that section 8, which we have quoted, contains 
distinct clauses. I n  one the County Highway Commission is given full 
authority to abandon any existing road or to convert it into a cartway, 
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i( as now given county commissioners by statute7'; that is, before aban- 
doning a public road or converting it into a cartway the Commission 
must give the proper notice of a hearing. But in  this case the old road 
was neither converted into a cartway nor abandoned. The order discon- 
tinuing a short section of i t  simply made a change in  the old road; and 
the power to make the change was expressly conferred by the clause of 
section 8 which provides that the County Highway Commission is vested 
with full authority to change or relocate any existing road or add any 
new roads. When nothing more than a change of this kind is made the 
amended statute does not call for such a notice as section 3762 requires 
of county commissioners. Moreover, the discontinued part of the old 
road is on the land of the defendant Pittman, with the exception of a 
very few feet a t  the western boundary where the two roads intersect, and 
he not only does not object, but favors the change. 

But the proposed change in the road should not be made until a d e  
quate and satisfactory access to the cemetery is provided. Under exist- 
ing conditions, if the change is effected, approach to the burying-ground 
must be either over the land of Pittman from Old Highway 22 or over 
the lands of Mrs. Bowen and Pittman from the Goldsboro Road. Those 
who have occasion to go there to bury the dead, to care for the graves, to 
protect the property, or to perform any proper and legitimate act must 
be free from the possible imputation of committing a trespass on the 
~ r o ~ c r t v  of others. 
I & "  

To this end the restraining order will be continued to the hearing, - -, 

although no notice was necessary for a discontinuance of the section of 
the old road. As modified the judgment is affirmed. 

Modified and affirmed. 

THE STF,PHHF,NS COMPANY v. J A C O B  BISDER, JR.. ET AT,. 

(Fi led  12 February ,  1030.) 

Deeds and Conveyances C g-In this case held: development company was 
not bound by restrictions in deeds to  purchasers. 

The  mere f a c t  t h a t  a development conlpany has  made and registered a 
map  of lands  sho\+ing i t s  d i r i 4on  in to  s t ree ts  and lots of a certain size, 
and  has  conveyed some of t he  lotq by deeds ref+>rrin:: t o  t h r  map and con- 
taining restrictions a s  to the  size of t he  lots, is  not alone snficient w i -  
dence of a general scheme o r  pl:lr~ t o  include the remaini~lfi  lotc; within 
t he  restrict ive clauses of t h e  conrryanccs or to create a r ight  or ease- 
ment i n  t he  absence of express o r  imp1it.d covenants to  this effect, and a n  
order restraining the  development company from dividing and selling 
the remaining lands  in to  lots of a smnller size mill not lie. 
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APPEAL by defendants from Shaw, J., a t  September Term, 1929, of 
MECKLENBURQ. NO error. 

Action to determine the validity of the claims of defendants, that 
each has the right, as the owner of a lot included within Block 26, 
Myers Park, claiming title thereto under plaintiff, to enjoin plaintiff 
from dividing for purposes of sale that portion of said block, which is 
included within lots numbered 10 to 20, as shown on a map of Block 26, 
Myers Park, recorded in  the office of the register of deeds of Mecklen- 
burg County, and now owned by plaintiff, into lots of less frontage than 
100 feet, and of less area than one-half an acre, and also from changing 
the location of certain streets shown on said map. 

Plaintiff alleges that the claim of defendants are clouds upon its title 
to said land, and prays that it be adjudged that said claims are invalid. 

Defendants allege that Block 26, Myers Park, was platted and mapped 
by plaintiff, the owner thereof, under a general scheme or plan for its 
development as a high-class residential section, and thab said general 
plan or scheme is shown by the map of Block 26, Myertj Park, which 
plaintiff caused to be made and recorded, prior to its conveyance of the 
lots now owned by defendants. Defendants contend that they each have 
the right to enjoin plaintiff from conveying any lots incbluded in saia 
Block 26, contrary to the said general plan or scheme, as shown by 
said map. 

The issue submitted to the jury was answered as follovis: "Have the 
defendants a right to prevent plaintiff from subdividing that part of 
Block 26, embraced in lots Nos. 10 to 20 inclusive, into lots of less than 
100 feet frontage, and less than one-half acre in size, znd also from 
changing the location of 'A Road' and that part of (Q Road,' on the east 
side of Block 26 1 Bnswer : No." 

I n  accordance with the verdict, i t  was considered, ordered and ad- 
judged '(that plaintiff is the owner of that part of Block 26, of Myers 
Park embraced in lots 10 to 20, inclusive, as shown by map recorded 
in Map Book No. 230, at page 276, in the office of the register of deeds 
of Mecklenburg County, and that the deferidants have no rights to 
prevent the plaintiff from subdividing said land into lois with a less 
frontage than 100 feet, and a less area than one-half acre, and no right 
to prevent the plaintiff from altering the location of 'A Rlmd,' and that 
part of 'Q Road' that lies on the east side of Block 26." 

From the judgment rendered, the defendants appealed to the Supreme 
Court. 

Whitlock,  Dockery & Shaw and Taliaferro & Clarkson for plaintiff. 
11. L. Taylor  for defendants. 
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CONNOR, J. On or about 1 January, 1913, plaintiff, a corporation, 
owned in fee simple, a parcel of land, containing about 15 acres, located 
within the boundaries of Myers Park, a suburb of the city of Charlotte, 
N. C. I t  caused a map of said parcel of land to be made, and recorded 
in the office of the register of deeds of Mecklenburg County. On this 
map the said parcel of land is designated as Block 26, Myers Park. The 
map shows said parcel of land divided into twenty lots, nine of said lots 
fronting on the '(Boulevard," and the remaining eleven lots, number 
10 to 20, fronting on "Q Road" and "9 Road." Each of the twenty lots 
as shown on said map, has a frontage of not less than 100 feet, and an 
area of lot less than one-half an acre. 

After the said map was recorded, plaintiff sold and conveyed the nine 
lots shown on the map as fronting on the "Boulevard," to various per- 
sons. I n  the deed for each of these lots reference is made to the map of 
Block 26, as recorded in the office of the register of deeds of Necklenburg 
County. Kone of the eleven remaining lots, fronting on "Q Road" and 
on ('A Road," and lying in the rear of the nine lots which hare been sold 
and conveyed, has been sold or conveyed by plaintiff. All of these lots 
are now owned by plaintiff. 

I n  each of the deeds by which the nine lots were conveyed by the 
plaintiff to the original purchaser, there are restrictive covenants, which 
the grantee, for himself, his heirs and assigns, agrees to observe and 
abide by. These restrictive covenants are applicable only to the lot con- 
veyed by and described in the deed from plaintiff to its grantw. There 
is no express covenant in any of said deeds, by d l i c h  plaintiff binds 
itself with respect to the other lots owned by it and included within 
Block 26. h'one of the defendants, claiming under the immediate 
grantee of the plaintiff, has any right to or easement in lots owned by 
plaintiff, a t  the date of its conveyance of the lot now owned by said 
defendant to its grantee, by reason of any express covenant on the part 
of the plaintiff. 

The contention of defendants that there are implied covenants binding 
on the plaintiff with respect to the lots not sold or conveyed by it, which 
they have a right to enforce, cannot be sustained. There is nothing in 
the record TI-hich shows that plaintiff planned and mapped the parcel of 
land owned by it, and designated as Block 26, Myers Park, for develop- 
ment under a general plan or scheme. The map alone is not sufficient to 
support the contention of defendants. Davbis v. Robinson, 159 N. C., 
589, 1 2 7  S. E., 697. I t  is admitted that plaintiff conveyed nine of the 
lots shown on the map with restrictions, substantially similar, and that it 
has not conveyed any of the remaining eleven lots. No restrictions have 
been imposed by plaintiff upon that portion of Block 26 which it now 
owns, either expressly or by implication. 
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I n  the absence of a covenant, express or implied, to the contrary, 
binding on the plaintiff, the plaintiff has the right to subdivide that 
portion of Block 26, Myers Park, which i t  has not sold or conveyed, and 
which i t  now owns in  fee simple, into lots of such frontage and of such 
size as it may desire, and defendants have no right to prevent by injunc- 
tion or otherwise the exercise of t&s right by plaintiff. 

I n  each of the deeds by which plaintiff conveyed to the several pur- 
chasers the lots now owned by defendants, the p l a i n t 8  reserved the 
right to change, alter or close up any street or avenue shown on the 
map of Block 26, Myers Park, which i t  had caused to be made and re- 
corded, not adjacent to the lot conveyed by said deed, and not necessary 
to the full enjoyment by its grantee of said lot. There was no error in 
the charge of the court to the jury, that if the jury should find the facts 
to be as testified by the witnesses, they should answer the issue, "No." 

Assignments of error based upon exceptions to the I-ulings of the 
court upon plaintiff's objections to the introduction of e~idence offered 
by defendants cannot be sustained. The evidence excludec was not com- 
petent to show that plaintiff had sold and conveyed lots low owned by 
defendants in accordance with a general plan or scheme for the develop- 
ment of Block 26, Myers Park. 

There was no evidence tending to support an affirmative answer to the 
issue tendered by defendants. The issue submitted by the court and 
answered by the jury arises upon the pleadings and is determinative of 
the controversy involved in this action. The judgment is affirmed. We 
find 

No error. 

ROSIE COSLEP v. C. R. CABE, ADMINISTRATOR OF THE ESTATE OF 

S. C. CONLEY, DECEASED. 

(Filed 12 February, 1930.) 

1. Bastards B +Contract for support of illegitimate child is valid and is 
enforceable by the child. 

A contract made by the father of an illegitimate child with the mother 
of such child for its support, maintenance, and education is not contrary 
to public policy and is valid and enforceable by the child for whose benefit 
it was made. 

2. Executors and Administrators D c-Measure of damages recoverable 
against estate of father by illegitimate child on contract for support. 

V:here the estate of the father of an illegitimate child is sued by the 
child upon a contract made by the deceased with the mother of such 
child for its maintenance, support and education, the measure of damages 
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recoverable against the estate upon sufficient proof on the contract is a 
reasonable amount, taking into consideration the conditions and standing 
of the plaintiff in the community, for the support and maintenance and 
education of the child during minority, less such sums as  may have been 
paid by the father during his lifetime for this purpose. 

3. Evidence D &Mother of illegitimate child suing estate of father on 
contract for support is not party in interest within meaning of C. S., 
1795. 

The mother, in her illegitimate child's action against the estate of the 
deceased father on a contract made by him for the child's support, is not 
a party interested in the event of the action whose evidence on the trial is 
excluded under the provisions of C. S., 1795. 

APPEAL by defendant from McElroy, J., and a jury, a t  April  Term, 
1929, of MACON. N O  error. 

This was an  action for breach of contract. 
The  issues submitted to  the jury and their answers thereto, were as 

f olloms : 
"1. I s  the plaintiff the illegitimate child of defendant's intestate, 

S. C. Conley, as alleged in the complaint? Answer: Yes. 
2. Did defendant's intestate, S. C. Conley, contract to and with Nancy 

Conley, the mother of the plaintiff, to take care of, maintain, support 
and educate plaintiff? Answer : Yes. 

3. Did the defendant's intestate, the said S. C. Conley, fully perform 
said contract ? Answer : No. 

4. What  amount, if any, is  plaintiff entitled to recover of the defend- 
ant  as administrator ? Answer : $2,772." 

Jones B Jones and Bourne, Parker B Jones for plaintiff 
Edwards B Leafherwood for defendant. 

CLARKSOX, J. After the jury had been sworn and empaneled to t ry  
this action and after the pleadings had been read, the defendant de- 
murred ore tenus to the complaint. The  motion was overruled, and de- 
fendant excepted and assigned error. 

The  defendant introduced no evidence and a t  the close of plaintiff's 
evidence made a motion for judgrnent as in case of nonsuit. C. S., 567. 
The  motion was overruled and defendant excepted arid assigned error. 
We think the court below was correct in overruling the demurrer ore 
tenus and also the motion for judgment as i n  case of nonsuit. We think 
there was sufficient evidence to be submitted to the jury. 

The suit is properly brought. I n  Padier v. Niller, 186 S. C., a t  
p. 503, i t  is said:  "We deduce from the authorities that  i t  is well settled 
that  where a contract between two parties is made for the benefit of a 
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third, the latter may sue thereon and recover, although not strictly a 
privy to the contract." Bank v. Assur. Co., 188 N.  C., '753; Thayer v. 
Thayer, 189 N.  C., 508. 

I n  R e d d  v. Roberts, ante, at p. 163, speaking to the subject, 
i t  is said: "It is clearly established in this State that a contract made by 
the father of an illegitimate child with the mother thereof for support 
and maintenance of such child, is not contrary to public policy, but is a 
valid and enforceable agreement supported by sufficient consideration. 
Hyatt v. McCoy, 195 N .  C., 762, 143 S. E., 518." 

The fact that some one else partially performed what the contract 
contemplated should be done for plaintiff did not relieve defendant's 
intestate of his duty under the contract. The jury has found, under 
proper instruction, that defendant's intestate made the contract for 
plaintiff's benefit and breached it. We see no prejudicial error in the 
admission of evidence set forth in  the record, which was excepted to by 
defendant and error assigned and allowed by the court. 

We see no error in the following portion of the charge which defend- 
ant excepted to and assigned as error: "The court charges you that if the 
plaintiff-if you have answered the first and second issues Yes, and the 
third issue No, and then the plaintiff would be entitled to recover of the 
estate of said intestate a reasonable amount for her suppoi.t, maintenance 
and education during her minority, taking into considera tion the condi- 
tion and standing of the plaintiff in the community in which she lived, 
less such amount as you may find from the evidence that the defendant's 
intestate has paid the plaintiff, or to her mother for her use during her 
minority. And the difference between such an amount as you may find 
shall be a reasonable amount for the support, education and maintenance 
of the plaintiff less such an amount as defendant's intecitate may have 
actually paid, the difference between those two amounts would be your 
answer to the fourth issue." 

C. S., 1795, has no application to the evidence of Mrs. Nancy Conley, 
mother of the plaintiff. She was not "a party or a person interested in 
the event, . . . concerning a personal transaction or communication 
between the witness and the deceased person." Fort W w t h  & Denver 
City Ry. Co. v .  Hegwood, post, 309. 

The court below did not impinge upon, but fully complied with C. S., 
564. 

The evidence was plenary to support the verdict. 111 the judgment 
we find 

No error. 
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W .  B.  WIGGINS,  C H A I R M A N ,  ET AL. V .  BOARD OF EDUCATION OF 
GRAHAM COUNTY ET AL. 

(Filed 12 February, 1930.) 

Schools and School Districts D b--County board of education has power 
to employ school janitor rather than school committee. 

Under the provisions of 3 C. S., 5429, the county board of education is 
authorized to select and employ janitors for a school building in a local 
tax district in preference to one appointed by the district school com- 
mittee for the same position. 

CIVIL ACTION, before Schenck, J., a t  Chambers, a t  Sylva, 8 October, 
1929. F rom GRAHAM. 

The plaintiffs are the members of the school committee for Cheoah 
Graded School District No. 1. The  defendants are  the board of educa- 
tion of Graham County, the superintendent of public instruction for 
said county, and T .  M. McKeldrey. 

The  facts essential to the development of the legal question involved 
are contained in  the judgment of the court, which is  as follows: "This 
cause coming on to be heard before the undersigned judge, upon the 
order of his Honor, Harwood, Judge, dated 28 September, 1929, after 
the reading of the pleadings and argument of counsel, the court finds the 
following facts : 

1. That  W. B. Wiggins, A. V. Elliott, W. H. Jones, C. C. Ghormley 
and N.  E. Millsaps are a t  this time, and were, on 15 August, 1929, the 
duly constituted school committee of Cheoah Graded School District 
No. 1, of Graham County, North Carolina. 

2. That  on the said 15  August, 1929, the said committee executed the 
alleged and purported contract set out in the pleadings with one G. T .  
Roberts as janitor of Robbinsville High School, one of the schools in 
said district. 

3. That  a t  this time, and as well as on 2 July,  1929, and 15 August, 
1929, C. Z. Denton, J. J. Millsaps, and Harvey Jenkins are the duly 
constituted board of education of Graham County, North Carolina. 

4. Tha t  on the said 2 July,  1929, said board of education duly exe- 
cuted the alleged and purported contract with one P. M. McKeldrey as 
janitor of the aforementioned school, a copy of which is  attached to the 
answer. And the court being of the opinion, upon the foregoing facts, 
that  tho said McKeldrey is the duly appointed janitor of said building, 
and that  the said Roberts is  not such janitor, as  a matter of law, dis- 
misses the restraining order heretofore signed in so f a r  as i t  prohibits 
the said McKeldrey from entering upon and continuing his duties as 



I N  THE SUPREME COURT. 

such janitor, and further restrains the said G. T. Roberts, or any of the 
coplaintiffs, from interfering with the said McKeldrey i n  the perform- 
ance of his duties as such janitor.'' 

From judgment rendered plaintiffs appealed. 

Moody & Moody for plaintiffs. 
Dillard & Hill for defendants. 

BROGDEN, J. I s  the selection of a janitor for a school building in a 
local tax district within the Dower of the district school committee o r  the 
county board of education ? 

I n  the case a t  bar, two janitors were selected for the same building, 
one by the district committee, and the other by the county board of 
education. The pertinent provisions of the school law apparently impose 
the responsibility for school property primarily upon the board of 
education. For  instance, the legal title to school property must be 
rested in  the board, and the building of new schoolhou3es and the re- 
~ a i r i n e  of an  old schoolhouse is under the control of the 'ward of educa- " 
tion. Indeed, under certain conditions, the board can actually sell the 
school property and deliver a good title to the purchaser. The county 
board, in order to encourage the use of property for civic purposes, may 
"make rules and regulations governing the use of school property." 
Furthermore, 3 C. S., 5429 provides that  "all powers and duties conferred 
and imposed by law respecting public schools which ar: not expressly 
confirmed and imposed upon some other officials, a re  corferred and im- 
posed upon the county board of education." Moreover, the county board 
of education is required to prepare and file what is known as the May 
budget. The law requires that this budget shall provide three separats 
school funds. 3 C. S., 5596. The current expense fund under the pro- 
visions of the law must ~ r o v i d e  for the operation of the school plant, 
which includes by express language, the "wages of janitors." 

The plaintiffs rely upon the provisions of 3 C. S., 5535. This section 
confers upon the school committee the care and custody of all school- 
houses, etc., subject, however, "to rules and regulations governing school 
property adopted by the county board of education," etc. While 3 C. S., 
5538, by narrow and strict interpretation might suppori, the plaintiffs' 
theory, yet a consideration of the law, in  its entirety, leads us to the 
conclusion that the county board of education has the right to employ a 
janitor under the facts and circumstances disclosed in  the present record. 

Affirmed. 



N. C.] S P R I K G  TERM, 1930. 

N. F. HOUCK A s n  11. V. HOUCR v. THE AJIERICAK EAGLE F I R E  
ISSCRhlUCE CORIPA4SP. 

(Fi led  12 February, 1980.) 

. Insu rance  D +Life e s t a t e  i n  house  a n d  lot is insu rab le  interest .  
The life estates of tennnts in commou in a lot upon which a house is  

si tuated is  a n  insurable interest in the house, and a policy of fire insur- 
ance issued thereon is  valid and enforceable. 

2. Insu rance  N d-Life t e n a n t s  m a y  recover  fu l l  a m o u n t  of i n su rance  as 
trustees of remaindermen.  

Where a policy of fire insurance is  issued to tenants in common fo r  life 
for the  benefit of themselves and the  remaindermen, the  tenants iu com- 
mon for life may recover the  fu l l  value of the policy, af ter  loss, a s  trustees 
of the  remaindermen. 

3. Insu rance  K a-Knoweldge of a g e n t  t h a t  i n su red  was n o t  owner  i n  f e e  
of proper ty  he ld  impu ted  t o  in su re r  i n  this case. 

Where the  agent of the  insurer, with full knowledge tha t  the  insured 
were tenauts in  common for  life in the  property upon which application 
fo r  insurance is made, and af ter  the  request of the  insured that  a policy 
be issued protecting all  interests i n  the  property, issues a policy for the  
insurer providing tha t  the policy should be void if the  insured was  not the  
sole and unconditional owner :  Held,  the  knowledge of the agent will be 
imputed to the company issuiug the policy and accepting the  full  premium, 
and i t  will be held to h a r e  waived the provisions in the policy a s  to owner- 
ship. 

4. Insu rance  G -Where  insure^ consents  to t r ans fe r  it is estopped to 
deny  the validity thereof .  

Where a n  insurance company consents to  the  t ransfer  of the  policy by 
the insured to  another who is a tenant i n  common for l ife with him, the 
company is  estopped to deny the validity of the transfer.  

APPEAL by plaintiffs from McElroy, J., at July Term, 1929, of ASHE. 
Reversed. 

This is an action on a policy of fire insurance, issued by the defendant 
company to the plaintiff, N. F. Houck, on 1 July, 1925, insuring the 
said N. F. Houck against loss or damage by fire to a dwelling-house, in 
a sum not exceeding $1,500. By its terms the policy continued in force 
for three years from the date of its issuance, and expired on 1 July, 
1928. The premium for said policy was paid by the said N. I?. Houck. 
At his request, the policy was transferred from him to his wife, the 
plaintiff, M. V. Houck, on 26 June, 1926, by an endorsement made 
thereon by the agent of the defendant company, who issued the policy 
in its behalf. The house covered by the policy was destroyed by fire 
on 5 October, 1927. After the fire, the house was appraised at  $1,598.04; 
by the terms of the policy the defendant is liable, if liable at all, for the 
sum of $1,198.53. 
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Defendant company denied liability under the policy on the ground 
that neither N. F. Houck nor M. V. Houck was the owner in fee simple 
of the land on which the house was located at the date of the issuance of 
the policy, or at the date of its transfer from N. F. Houck to M. V. 
Houck, and on the further ground that neither of them at said dates was 
the sole and unconditional owner of said house. Defendant relied upon 
provisions in the policy to the effect that same should be void, if the 
insured was not the owner in  fee simple of said land, or was not the sole 
and unconditional owner of said house. 

Plaintiffs admitted that N. F. Houck was not the owner in fee simple 
of said land a t  the date of the issuance of the policy and that he was not 
the sole and unconditional owner of said house, at said date; they fur- 
ther admitted that M. V. Houck was not such owner of said land, and 
was not such owner of said house, at the date of the transfer of the 
policy to her. They alleged and offered evidence tending to show that 
at  the date of the issuance of the policy the plaintiffs, K. F. Houck and 
M. V. Houck, his wife, were the owners as tenants in  common of an 
estate in said land for the life of N. F. Houck, and that the children of 
N. F. Houck, as heirs at  law of their mother, his first wife, owned the 
said land in fee, subject to said life estate, and that the house covered 
by said policy was built on said land, after the death of his first wife, 
by the plaintiff, N. F. Houck, and his second wife, the plaintiff, M. V. 
Houck. 

Evidence offered by the plaintiffs tended to show that at  the time the 
policy was issued to N. F. Houck and at the time it was subsequently 
transferred from him to M. V. Houck, the said N. F. Houck informed 
the agent of the defendant company of the true conditions of the title to 
said land and house, and requested said agent to issue a policy which 
would protect all persons who were interested in said house, in the event 
the same should be damaged or destroyed by fire. With this informa- 
tion, and upon this request, the agent issued the policy, naming the 
plaintiff, N. F. Houck, as the insured therein, and subsequently en- 
dorsed the transfer on the policy, at  the request of the said N. F. Houck. 
Plaintiffs contended that defendant having issued and transferred the 
policy with full knowledge of the true condition of the title to the land 
and house, waived the provisions of the policy on which i t  relies to 
defeat a recovery in this action. 

From judgment dismissing the action as upon nonsuit, on motion of 
defendant, a t  the close of the evidence for the plaintiifs (C. S., 567) 
plaintiffs appealed to the Supreme Court. 

C. W.. Higqim and T.  C. Bmuie for pla,&ifs. 
Brooks, Parker, Smith & Whartm for d e f h t .  
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CONNOR, J. The contention of the defendant that the evidence offered 
by the plaintiffs fails to show that plaintiffs, or either of them, had an 
insurable interest in the house covered by the policy, cannot be sustained. 
The evidence shows that plaintiffs owned an estate for the life of N. F. 
Houck in the land on which the house was located, and that they owned 
such estate as tenants in common. The ownership by the plaintiffs of 
this estate gave them an insurable interest in the house. I t  has been 
held by this Court that a person owning only an equitable interest in 
property has an interest therein which is insurable against loss or 
damage by fire. Gcrringer zl. Ins. Co., 133 N. C., 407, 43 S. E., 773. 
I n  Batts 21. Sullivan, 152 N. C., 129, 108 S. E., 511, it is said: "It may 
be stated as a general proposition, sustained by all the authorities, that 
whenever a person mill suffer a loss by the destruction of property, he has 
an insurable interest therein." There evidence tending to show that 
the policy was applied for and issued for the protection not only of the 
plaintiffs, as owners of a life estate in the house, but also for the protec- 
tion of the remaindermen. The law is that "when a tenant for life, 
intending to insure the property for the benefit of himself and the re- 
maindermen receives a policy for the full value of the fee, by mistake 
of the insurer, who accepts the full premium, the insured may recover 
the full value of the policy, after loss, as trustee for the remaindermen." 
14 R.  C. L., 1307. 

There was evidence tending to show that at the date of the issuance 
of the policy, defendant's agent was informed by the plaintiff, N. I?. 
Houck, that he and M. V. Houck owned only an estate in the land for 
his life, and that his children owned the remainder in fee. This knowl- 
edge is imputed to the defendant. This evidence was sufficient to show 
a waiver by defendant of the provisions of the policy on which i t  relies. 
,lfidki,f 21. Ins. Co., 197 N. C., 139, 147 S. E., 812; Aldridge v. Ins. Co., 
194 N. C., 683, 140 S. E., 706; Bullard v. Ins. Co., 189 N. C., 34, 126 
S. E., 179; Ins. Co. v. Lumber Co., 186 N.  C., 269, 119 S. E., 362. 

The defendant is not released from liability on the policy by reason 
of its transfer from K. F. Houck to M. V. Houck. Both N. F. Houck 
and M. V. Houck are plaintiffs in this action. The defendant consented 
to the transfer and is therefore estopped to contend that it is invalid. 
Blackburn v. Ins. Co., 116 K. C., 821, 21 S. E., 922. 

There is error in the judgment dismissing the action. The judg- 
ment is 

Reversed. 
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H. G .  S A S H ,  ON BEHALF O F  HIMSELF A N D  OTHER TAXPAYERS O F  T H E  CITY OF 

hf0n-ROE, N. C. ,  V.  CITY O F  MOPiROE ET AI, .  

(Filed 12 February, 1!330.) 

Taxation A a-Maintenance of hospital is not necessary expense, and 
question must be submitted to voters. 

The maintenance of a hospital is not a necessary governmental espense 
for which a municipality may levy a tax within or in escess of the consti- 
tional limitation escept by a vote of the people under special legisla- 
tive authority, and while the city may with funds 011 hand purchase 
equipment for one donated to it, its payment of its note given to a bank 
for money borrowed for this purpose in anticipation of the collection of 
tases by the city will be restrained. 

CIVIL ACTION, before Clement, J., in Chambers, 1 August, 1929. From 
UNION. 

Ellen Fitzgerald by her last will and testament devised her "residence 
lot and dwelling and buildings thereon" to the city of Monroe for the 
'(purpose of providing a hospital for the sick and diseased, and others 
requiring surgical or medical attention." 

On 1 July, 1925, the city of Monroe entered into a contract with Dr. 
A. F. Mahoney by the terms of which Dr. Mahoney was to take charge 
of and run said hospital in such manner as he should see fit, and he 
was to be responsible for all debts incurred for the operation of the hos- 
pital, and to keep all bills promptly paid. I t  was thought desirable to 
have the management of the hospital changed in order to obtain certain 
benefits from the Duke Foundation. On 26 April, 1929, Dr. Mahoney 
appeared before the board of aldermen, requesting that the hospital 
equipment owned by him be purchased by the city and county for the 
sum of $10,000, provided the city would pay $5,000 rind the county 
$5,000. The record discloses that the board of alderinen at  various 
meetings declined to enter into the arrangement until 10 July, 1929. On 
said date the board of aldermen passed the following resolution: 

"Be i t  ordained by the board of aldermen of the city of Monroe: 
That the city of Monroe borrow from the First National Bank of 

Monroe, N. C., the sum of $5,000, to be due and payable on 10 October, 
1929, a t  the rate of six per cent per annum. That said r.ote be executed 
by the mayor of the city of Monroe, and by the clerk of the city of 
Xonroe, in the name of the city of Monroe and the corpcrate seal of the 
municipality be affixed to said note. 

That the proceeds from said loan be turned over i,o the business 
manager of the Ellen Fitzgerald Hcepital in accordance with resolution 
heretofore passed in  regard to said donation and hospital. 
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That said money is hrrowed in  anticipation of the collection of the 
taxes and revenues of the city of Monroe for the year 1929, and that said 
appropriations be included in the annual budget and sufficient rate levied 
to take care of said appropriation. 

This 10 July, 1929." 
Conternporancously with the passage of said resolution Dr. Mahoney 

executed and delivered to the city of Monroe a bill of sale for certain 
equipment and supplies belonging to him and used by him in the opera- 
tion of the hospital. The bill of sale recited a consideration of $5,000 
and other consideration. 

Pursuant to said resolution the city executed and delivered, on 11 July, 
1929, to the First National Bank of Monroe its negotiable note in the 
sum of $5,000. Thereafter, on 12 July, an action mas brought by the 
plaintiff to restrain the payment of said note and to restrain the city of 
Nonroe from including the amount thereof in the budget of said city. 

Tho defendants filed an answer contending that said note was valid 
and setting out in detail the benefits which accrued to the community by 
reason of the operation of said hospital. 

Upon the hearing the trial judge was of the opinion that the defend- 
ants had no power or authority to incur the indebtedness in controversy 
or to execute the note referred to in the pleadings, or to include such 
note in the budget for the fiscal year or to levy any tax for the payment 
of same. Thereupon i t  was adjudged that the injunction theretofore 
issued in the cause be continued to the hearing. I t  mas further adjudged 
that the city of Monroe be restrained "from the payment of said note or 
any part thereof out of the funds of the city." 

From judgment, so rendered, the defendant appealed. 

J .  L. J m e s  and J .  L. DeLaney for plaintif. 
Gilliam Craig and John C. Sikes for dofendant. 

BROGDEN, J. The maintenance of a municipal hospital is not a neces- 
sary governmental expense. Armstrong v. Commissioners, 185 N. C., 
405, 117 S. E., 388. 

Moreover, "for purposes other than necessary expenses a tax cannot 
be levied within or in excess of the constitutional limitation except by 
a vote of the people under special legislative authority." Headerson v. 
Wilmington, 191 N.  C., 269, 132 S. E., 25; Fate v. Commissioners, 122 
N. C., 812, 30 S. E., 352. 

Undoubtedly, if the city of Monroe had the money in its treasury, i t  
could purchase equipment for its hospital. A d a m  v. Durham, 189 
N.  C., 232, 126 S. E., 611; H d a r s m  v. Wzlmington, supm But the 
city of Monroe did not have such funds in hand and undertook to pledge 
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the faith and credit of the city in  order to obtain the money. This can- 
not be done except in accordance with the methods provided by law. 

I t  appears from the judgment that the city was restrained from pay- 
ing the note now held by the First National Bank of Monroe. The 
bank was not a party to the action, and this portion of the judgment 
must be stricken out. Otherwise the judgment is correct. 

Modified and affirmed. 

STATE v. FLOYD SThVLEY, 

(Filed 12 February, 1930.) 

Criminal Law L +Appeal in capital case will be dismissed when not 
prosecuted under rules after examination of record for errors. 

An appeal in f o m  p a z h p w i s  by a defendant convicted of a capital 
felony will be docketed and dismissed on motion of the Attorney-General 
when not prosecuted as required by the rules of Court reg:ulating appeals, 
after an examination of the record for errors appearing ton its face. 

MOTION by State to docket and dismiss appeal. 

Attorney-General Brumrnitt a,nd Assistand Attmey-General Xash for 
the State. 

STACY, C. J. Criminal prosecution tried at  the April Term, 1929, 
Craven Superior Court upon an indictment charging the prisoner with 
the murder of one James Bryant, which resulted in a conviction of 
murder in the first degree and sentence of death. From the verdict thus 
rendered and judgment entered thereon, the prisoner gave notice of 
appeal to the Supreme Court, but has failed to prosecute same, as re- 
quired by the rules, or to take any steps looking to that end, albeit the 
prisoner was allowed to appeal in forma pauperis. S. v. Taylor, 194 
N. C., 738, 140 S. E., 728. The motion of the Attorney-General to 
docket and dismiss the appeal must be allowed. S. r7. Dalton, 185 
N. C., 606, 115 S. E., 881. But this we do only after rrn examination 
of the case to see that no error appears on the face of the record, as the 
life of the prisoner is involved. S. v. Nezusma, 196 N. C., 16, 144 
S. E., 300. None appears on the present record. 

Appeal dismissed. 
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FORT WORTH AND DENVER CITY RAILWAY COMPANY v. C. P. HEG- 
WOOD, ADMIXISTRATOR OF THE ESTATE OF SAMUEL KESTLICH. 

(Filed 12 February, 1930.) 

1. Evidence I b--Original voucher records i n  this case held admissible as 
verified regular  entries of deceased. 

Where in an action against the administrator of the plaintiff's deceased 
auditor of expenditures i t  is alleged that  the deceased had the power, in 
the absence of his superior, to initiate and sign vouchers of the plaintiff 
and that the deceased, in the absence of his superior, initiated and signed 
two ~ o u c h e r s  to a fictitious firm, endorsed them, and embezzled the pro- 
ceeds collected therefrom, the introduction of the original record vouchers 
entered in the regular course of business by the deceased in his hand- 
writing and under his immediate control, and proved to have come from 
the proper depository are  admissible in  evidence a s  verified regular 
entries, the original observer being dead. 

2. Evidence D &In this case held: witness was not  party interested i n  
event a n d  his  testimony was not  prohibited by C. S., 1795. 

The testimony of a witness, in an action against the administrator of 
his deceased brother-in-law to recover certain sums obtained by the de- 
ceased on two vouchers made to a fictitious firm and embezzled by him, 
that  he collected the vouchers for the deceased through his bank and sent 
the proceeds to the deceased, is  not incompetent a s  falling within the 
provisions of C. S., 1795, prohibiting testimony as  to transactions or com- 
munications with a decedent by a party in interest, the witness not being a 
party in interest and having no direct, legal or pecuniary interest in the 
event of the action. 

3. Limitation of Actions B +Whether fraud should have been discov- 
ered three  years before commencement of action held question for  
juru. 

Where, in an action against the administrator of a deceased to recover 
sums embezzled by the deceased, the defendant pleads the three-year 
statute of limitations, and there is  evidence that  the fraud practiced on 
the plaintiff by the deceased was not and, in the exercise of due dili- 
gence, could not have been discovered by the plaintiff three years before 
the commencement of the action, the question is properly submitted to the 
jury, and their finding in favor of the plaintiff will be upheld. C. S., 
441 (9) .  

APPEAL by defendant from Barding, J., and a jury, at  January 
Term, 1929, of IREDELL. NO error. 

The complaint, among other things, alleges: "That the defendant's 
intestate, Samuel Kestler, during the year 1924, while in the employ- 
ment of the plaintiff as auditor of disbursements, as hereinbefore set out, 
by means of two certain false ,and fraudulent vouchers issued or initiated 
by him, and made payable to the order of Phaenix Brokerage Company, 
one for the sum of $2,970 and the other for the sum of $4,080.16, each 
of said vouchers purporting to be for fuel oil, when in  fact no such 
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orders had been given and no such purchases had been made, obtained 
from plaintiff the sum of $7,050.16, and falsely and fraudulently mis- 
applied, misappropriated, embezzled and converted to hi3 own use said 
sums, to plaintiff's loss and damage in the sum of $7,05C1.16. That the 
defendant's intestate obtained the aforesaid sum or sums from the 
plaintiff with intent to cheat and defraud plaintiff, while holding a posi- 
tion of trust with the plaintiff, to wit, auditor of disburr,ements, in the 
following false, fraudulent and deceptive manner: (1) The said intes- 
tate issued or initiated voucher KO. 18047 in the sum of $2,970, payable 
to the order of the Phoenix Brokerage Co., said voucher purporting to be 
for fuel oil, which was never ordered or received by plaintiff, and which 
voucher was paid by the treasurer of plaintiff on 22 April, 1924. (2)  
The said intestate issued or initiated voucher No. 22691 in the sum of 
$4,050.16, payable to the order of the Phcenix Broke-age Co., said 
voucher purporting to be for fuel oil which was never ordered or re- 
ceived by plaintiff, and which voucher was paid by the treasurer of 
plaintiff on 20 September, 1924. (3)  Both of the vouchers herein men- 
tioned were made payable by said intestate, falsely and fraudulently, to 
Phoenix Brokerage Company, when in truth and in faci, there was no 
such company in  existence; that each of said vouchers was endorsed 
falsely and fraudulently in the name of Phoenix Brokerage Company, a 
false and fictitious person or company, either by defendant's intestate or 
by some one at  his request, unknown to plaintiff; that after said 
vouchers were so endorsed, each of them was deposited for collection 
and collected by the defendant's said intestate or his agent, through the 
Fidelity National Bank of Oklahoma City, Oklahoma; that defendant's 
intestate, thus fraudulently and falsely, obtained the prozeeds from the 
collection of said vouchers and immediately misappropriated, misap- 
plied, embezzled and converted the same to his own use, thereby cheating 
and defrauding plaintiff out of the sums and amounts above set forth, 
aggregating the sum of $7,050.16; that plaintiff never received or 
realized anything of value for said sums, and that the same were o b  
tained, converted, embezzled and misappropriated by defendant's intes- 
tate without the knowledge, consent or authority of plaintiff; that by 
reason of the fraud and deceit practiced on the plaintiff by defendant's 
intestate, as above set out, the plaintiff has suffered loss snd been dam- 
aged in the sum of $2,970 with interest from 22 April, 1924, and the 
further sum of $4,080.16 with interest from 20 Septeml~er, 1924. . . . 
That plaintiff did not and could not by the exercise of reasonable dili- 
gence discover the alleged fraud and deceit, conversion and embezzle- 
ment on the part  of defendant's intestate until during the month of 
April, 1927, a short time prior to said intestate's death, and that some 
of the facts in connection therewith were not discovered until after the 
death of said intestate." 
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The  defendant denied the allegations of the complaint and set u p  the 
plea of the statute of limitation. Defendant alleged that  plaintiff had 
ample opportunity and ought to have discovered the fraud, if any there 
was, by the exercise of due diligence. The  defendant introduced no 
evidence. 

The  facts of the record are to  the effect tha t  the defendant's intestate, 
Samuel Kestler, went with plaintiff's company in  1908. I n  1920 he was 
appointed auditor of expenditures, which position he held until about 
February, 1925, when h e  resigned on account of drinking, but the com- 
pany had every confidence i n  him. W. C. Logan, the general auditor, 
was the only one over him. Kestler had direct supervision and charge 
of all expenditures. The voucher books, records and accounts pertain- 
ing  to all expenditures were kept under his immediate supervision. I n  
the absence from the city of W. C. Logan, the general auditor, Kestler 
had authority to initiate and approre for payment vouchcrs drawn on 
the company. The  voucher after being paid was returned to the office 
of the auditor of expenditures and filed in t2;e office where i t  originated. 
The  respresentat i~e of the Interstate Commerce Con~mission, in checking 
up under the Transportation Act, called attention to the fact that two 
vouchers could not be found on file. A very careful search was made 
for the original papers dealing with the twd items by Logan and they 
could not be found. (1) Voucher No. 18047 in favor of the Phccnix 
Brokerage Company of Oklahoma City, i n  the sum of $2,970, for fuel 
oil; (2 )  Voucher KO. 22691 in favor of the I ' h ~ n i s  13rokerage Company 
of Oklahoma City for $4,080.16 for fuel oil. The  company had paid 
out the money, the funds disbursed and the company inured no benefit 
whatever in the transaction. 

A11 the following evidciice was objected to by dcfendaxit: Plaintiff 
kept certain original vouclier register shcets in a book kept in the 
department of auditor and expenditures, made under tho general super- 
vision of Samuel Iiestler i n  the usual course of business. made from 
day to day and month to nlonth. Defendant's intestate had control over 
also another sheet showing detail of operating expenses, rnadc in the 
usual course of businrss in thr  office. The origiiial sheets, or rccords, 
were introduced for the month of Narch,  1924. Record voucher No. 
18047, is described as niaterial, sent Grant Locomotive Works, $2,070. 
The  writing on this voucller being ill the liaiidwriting of defe~idant's 
intestate. Samuel Iiestlcr. Record also introduced made u~ idc r  the gen- - 
era1 supervision of Kestler, auditor of expenditures. I t  shows voucher 
issued to Phcenix Brokerage Company, to wi t :  The tenth item, counting 
from the bottom up, records audit ITo. 22601; datr  sent treasurer, 
12 September, day  paid 20 September, 1021, name Pliamis Brokerage 
Company for fuel oil, amount $4,080.16. Disbursed and charged to fuel 
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stock account $4,080.16. The moving of the above item shown in the 
treasurer's record and his testimony on the dates indicerted the above. 
All the records were identified and proved as coming from the proper 
depository. Defendant excepted to the above evidence and assigned 
error, which will be commented on hereafter in the opinion. 

Careful investigation was made and there was no such. firm in  Okla- 
homa City as the Phcenix Brokerage Company. The vouchers were run 
through the Fidelity National Bank of Oklahoma City. I n  that bank 
was a New York Exchange in Kestler's favor bearing his personal en- 
dorsement. Kestler's brother-in-law lived in Oklahoma City. Logan 
was able to find all the vouchers for all expenditures during Restler's 
time, with the exception of the two items in question, and he made 
special efforts to find these two particular vouchers and was unable to 
find them. H e  did not find the supporting orders for these vouchers. 
I n  1924 plaintiff received no material or fuel oil from the Phcenix 
Brokerage Company. 

The transactions in controversy, when the vouchers were made by 
Kestler, his superior Logan was out of the city at  Fort  Worth, the head 
office of plaintiff's company. I n  1927 the matter was discovered. W. C. 
Logan testified in par t :  "The bookkeeping and auditing is strictly in  
conformity with the requirements of the Interstate Commerce Commis- 
sion, that governs and regulates the keeping of accounts and records of 
steam railroad companies. . . . Q. If  you had been diligent in  
1924 as you were in 1927, you could haye discovered i t ?  A. I think 
not. I am diligent all the time." The treasurer had no authority to 
pay unless Logan would be absent. ( 'In his absence both signatures as 
auditor of expenditures and general auditor were the same, no other sig- 
nature would be required." 

The two items of $2,970 and $4,080.16 passed through the Fidelity 
National Bank of Olrlahoma City and only two vouchers payable to the 
Phcenix Brokerage Company came through the treasurer's office. The 
purchasing agent for plaintiff's company kept a record of purchases in 
1924, had no record of such and made no purchases from the Phcenix 
Brokerage Company, and never had any business transaztion with that 
company and never heard of such a company, and nevw received any 
fuel oil from such a company. He  purchased everything for plaintiff 
except the food for the dining car. The auditor of expenc'itures initiated 
the vouchers. 

H. B. Ruch, chief clerk to the general auditor, testified, in part, un- 
objected to: "My records don't show that the Fort Worth and Denver 
City Railway Company received any oil from the Pho:nix Brokerage 
Company in September during the year 1924. From the records in my 
office the railway received no fuel oil in 1924, from the Phcenix 



N. C.] S P R I N G  TERM, 1930. 313 

Brokerage Company. They received nothing from that company in 
1924. The two vouchers issued to the Phcenix Brokerage Company in 
1924 were not issued in payment of anything received by the Fort Worth 
and Denver City Railway Company. I have investigated the Phcenix 
Brokerage Company. There was no such organization known other 
than this particular transaction. I know from what  articular point we 
purchased fuel oil in 1924." 

R. C. Stuart, vice-president and cashier of Fidelity National Bank 
of Oklahoma City, testified in part:  "L. D. Lindsay had an account 
in  our bank in the years 1923 and 1924." The bank issued a draft to 
S. Kestler about 24 April, 1924, name of A. Kestler is on the back of it. 
"All these records are the original records of the bank and were made 
at the time of the transaction, and the Exhibits 'B' and 'B7 show items 
on the amount of $2,970 and $4,080.16, as being deposited to the account 
of L. D. Lindsay." 

L. D. Lindsay, who was the brother-in-law of Kestler, who lived in 
Oklahoma City, testified in part:  "In 1924 he (Kestler) was living at  
Fort Worth, Texas, working for the Fort Worth and Denver City Rail- 
way Company. Don't know how long he worked for them; it was a 
number of years. He came up to see me while I lived at Oklahoma City, 
and I had business with him. I carried a check or voucher through the 
Fidelity National Rank at the instance of Sam Kestler in the year 1924. 
There were two transactions of this kind. That occurred in April and 
September, 24 April and 21 September. Q. Now, Mr. Lindsay, just tell 
us what occurred; that is, what you did with reference to each of those 
transactions that you mentioned. (Objection by the defendant, under 
section 1795, C. S.;  objection overruled; exception, assignment of error.) 
Sam Kestler came to Oklahoma City with a check made to the Phcenix 
Brokerage Company and told me that he arid another man had sold some 
oil to the Fort Worth and Denver Railway, and this check was in pay- 
ment of this oil. He asked me to run the check through my checking 
account as if his name appeared in it he would lose his job with the 
railroad, and he couldn't trust his partner with that much money. . . . 
I deposited in that bank voucher or vouchers drawn on the Fort Worth 
and Denver City Railway Company. I got these vouchers from Sam 
Kestler. I do not know where the vouchers are now. They were made 
payable to the Phcenix Brokerage Company. There mere two vouchers, 
one in April, 1924, and one in September, 1924. I don't recall the 
amount of these vouchers; they ran into hundreds of dollars, both of 
them. They were credited to my account in the bank, and no one else 
had a right to check on my account. Two-thirds of each deposit was 
sent to Sam Kestler with New York Exchange checks, the balance, 
except $100 each, which was given to me for handling the transaction, 
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was sent to Sam Kestler with my personal checks. . . . Q. Mr. 
Lindsay, did you ever hear of the Phoenix Brokerage Company? A. 
No, sir. I lived in Oklahoma City three years. I had n3 dealings with 
the Phoenix Brokerage Company other than that related. I never heard 
of a firm by that name except in  those two transactions. These two 
checks or vouchers came into my possession through Sain Kestler, who 
brought them to me at Oklahoma City in  person. . . . I did not 
think i t  peculiar that he should make a trip to Oklahoma City on Sun- 
day on these matters, because he could leave Fort Worth on Saturday 
night and get back to the office on Monday morning. I did not ask him 
why he did not mail them, because he frequently carre up to spend 
Sundays with us, and there was nothing unusual about his visit there on 
Sunday." 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. Did defendant's intestate, Samuel Kestler, while acting as auditor 
of expenditures for plaintiff, falsely and fraudulently, by means of a 
certain voucher, collect, receive and misappropriate or embezzle the 
sum of $2,970 belonging to plaintiff as alleged in  ihe complaint? 
Answer : Yes. 

2. Did defendant's intestate, Samuel Kestler, while acting as auditor 
of expenditures for plaintiff, falsely and fraudulently, by means of a 
certain voucher, collect, receive and misappropriate or embezzle the sum 
of $4,080.16 belonging to plaintiff, as alleged in the complaint? Answer: 
Yes. 

3. What damage, if any, is plaintiff entitled to recoveis of defendant? 
Answer : $7,050.16. 

4. I s  plaintiff's cause of action against the defendant barred by the 
Statute of Limitations? Answer : No." 

The defendant made numerous exceptions, assignments of error, and 
appealed to the Supreme Court. 

Zeb V .  Turlington, Long & Glover and P. S.  Carlton for plaintiff. 
7Y. D. Turner and Dent Turner for defendant. 

CLARKSON, J. It was the contention of plaintiff that defendant's 
intestate, Samuel Kestler, embezzled two sums of money of plaintiff: 
(1) $2,970 represented by roucher No. 18047, payable to the order of 
the Phcenix Brokerage Company, for fuel oil, for .which plaintiff 
receired no benefit and paid by plaintiff's treasurer 22 April, 1924. 
Samuel Kestler initiated this voucher and in the absence of his s u p e  
rior, the general auditor, he had authority to sign same. (2) $4,080.16, 
represented by voucher KO. 22691, payable to the order of the Phaenix 
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Brokerage Company, for fuel oil which plaintiff never received any 
benefit from and paid by plaintiff's treasurer on 20 September, 1924. 
Samuel Kestler initiated this voucher and in  the absence of his superior, 
Logan, the general auditor, he had authority to sign the same, and these 
vouchers were signed in his absence. I t  may be noted that in  the allega- 
tions and proof there is a few days discrepancy in the dates of the 
vouchers in April and September, which is immaterial. 

The representative of the Interstate Commerce Commission, in check- 
ing up under the Transportation Act, could not find these vouchers, and 
a very careful search was made by Logan, the general auditor, over 
Samuel Kestler, and they could not be found. Samuel Kestler was audi- 
tor of ex~enditures and-there was keut under his immediate control in 
the department of auditor and expenditures certain original voucher 
register sheets, kept in a book. - 

The original sheets, or records, were introduced in evidence in  the 
court below and identified and proved as coming from the proper de- 
pository. Record Voucher 18047 is described as material, sent Grant 
Locomotive Works, amount $2.970. issued to Phcenix Brokerage Com- , , " 

pany. The writing on this record voucher being in  the handwriting of 
Samuel Kestler. Record Voucher 22691, issued to Phcenix Brokerage 
Company, for fuel oil, amount $4,080.16. The dates were shown on 
the original sheets. The moving of the above items is shown in the - - 
treasurer's record and the dates. The original sheets and records were 
under the immediate control of Samuel Kestler. The moving of these 
items was shown on the treasurer's record under his control. The 
treasurer testifying to the fact. A11 this and other like evidence was 
objected to by defendant and allowed by the court below. Exceptions 
and assignments of error were duly made to this evidence by defendant, 
which we think cannot be sustained. The writing on the first record 
voucher was in the handwriting of Kestler, the reFords were under his 
immediate control. These were regular entries that Kestler in the - 
regular course of the business of the company, was in duty bound to 
keep, under his immediate control. He, in the performance of his duty, 
was bound to know the import of each entry. Kestler being dead, the 
record vouchers in his handvriting and under his control were admis- 
sible in evidence. The moving of the items, testified to by the depart- 
ment heads was competent. The probative force mas for the jury. 

Dean Wigmore, in discussing exceptions to the hearsay rule-regular 
entries-in Qol. 3, 2d ed., at  p. 281-2, says: "The rulings upon the 
subject are not yet harmonious: (a )  There are, first, a number of States 
accepting with practical completeness the conclusion above reached, 
i. e., in  given cases admitting verified regular entries without requiring 
the salesmen, timekeepers, or other original observers having personal 
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knowledge, to be produced or accounted for. (b) There are rulings ad- 
mitting verified regular entries after a showing that the original observer 
was deceased; possibly absence from the jurisdiction, insanity, or the 
like, would equally have sufficed." 

I n  the note we find the following: "(1905) Foreman's Iasurance Co. v. 
Seaboard A. L. Co., 138 N.  C., 42, 50 S. E., 452 (tim: of arrival of 
train at  H.; the train sheet, verified by the train dispatcher at  R., ad- 
mitted without calling the operator at  H., who reported the arrival; 
( m e  of the bed modern opiniolzs by Connor, J.)  (1908) ; Jones v. 
rltlantic C. L. R. Co., 148 N .  C., 449, 62 S. E., 521 (conductor's train 
record, not admitted to show condition of stock solely because the con- 
ductor himself was not offered)." Horse Exchange nr. Wilson, 152 
N.  C., 21; S. v. Hadricks ,  187 N.  C., 327; Flowers v. Spears, 190 
N. C., 747; Mowison v. Finance Co., 197 N .  C., 322; Heid Bros. v. 
Commercial Nat. Bank (Texas), 24 A. L. R., at  p. 910-11. 

I n  Peebles v. Idol, ante, at p. 60, this observation is made: "It 
has been held that the books of a bank when they are proved to have 
come from the proper depository, are admissible in evidence. 10 
R. C. L., p. 1175, see. 373." See Lumber Co. v. Lumber Co., 176 N.  C., 
500; S. v. Hightower, 187 N.  C., 300. 

I t  was in evidence that there was no such firm in exifgtence in Okla- 
homa City as the Phcenix Brokerage Company. The two vouchers made 
payable to the Phoenix Brokerage Company were deposited by L. D. 
Lhdsay, a brother-in-law of Samuel Kestler, in the name of L. D. 
Lindsay, the first on 24 April, 1924, and the other on 24 September, 
1924, in the Fidelity National Bank of Oklahoma City and paid to 
Kestler. Two-thirds of each deposit was sent to Kestler by New York 
Exchange check and the balance, except $200 retained by Lindsay for 
his services, was sent to Kestler by personal check of Lindsay. The 
defendant excepted to this evidence and assigned error as incompetent 
under C. S., 1795. We cannot so hold. 

The material part of this section for our consideration is as follows: 
"A party or person interested in the event, or a person from, through or 
under whom such a party or interested person derives his interest or 
title by assignment or otherwise." Lindsay was in no way a party or a 
person interested in the result of the action. 

"Exclusion does not apply when witness has no interest in the result 
of the action. The interest which disqualifies one from testifying under 
C. S., 1795, sups, is a direct, legal or pecuniary interest in the event 
of the action. Helsabeck v. Doub, 167 N.  C., 205; I n  re Gorham, 177 
N .  C., 275." Hewing v. Ipock, 187 N.  C., at p. 461. 

C. S., 441, subsection 9, is as follows: '(For relief on the ground of 
fraud or mistake; the cause of action shall not be deemed to have 
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accrued until the discovery by the aggrieved party of the facts consti- 
tuting the fraud or mistake." 

Mr. McIntosh in N. C. Practice & Procedure, speaking to the sub- 
ject, at  p. 167-8, sec. 183, says: "An action for relief on the ground of 
fraud or mistake must be brought within three years after the cause of 
action accrues; but the cause of action shall not be deemed to have 
accrued until the discovery by the aggrieved party of the facts consti- 
tuting the fraud or mistake. . . . The cause of action is deemed to 
have accrued from the discovery by the injured party of the facts con- 
stituting fraud or mistake, and not from the date of the fraud or mis- 
take. Following the rule formerly applied in equity, knowledge is a fact 
to be determined by the circumstances of each case, and the statute runs 
from the time the injured party knows of the fraud or mistake, or could 
by reasonable diligence have discovered it." 

I t  is contended by defendant: "The summons was issued 13 April, 
1928; the transaction relative to the vouchers took place in April and 
September, 1924, more than three years before the action was brought." 
That Logan was the general auditor and could by reasonable diligence 
have discovered it. Logan testified: "Q. If you had been diligent in 
1924 as you were in 1927 you could have discovered i t ?  A. I think not. 
I am diligent all the time." This, and other evidence bearing on this 
aspect, was left to the jury. 

The charge, taken as a whole, we think, covered this aspect of the 
case. There was evidence objected to in the record and like evidence 
unobjected to. We cannot see that this line of objection was prejudicial. 
The able briefs of counsel go into every phase of the evidence and law 
on the subject, and, after a thorough consideration of the record and 
briefs, we do not think there is any prejudicial or reversible error, and 
we find in the judgment 

No error. 

STATE OF PiORTH CAROLINA EX REL. CORPORATION COMMISSION v.  
TRANSPOI{TATIOS COJI~IITTEE O F  THE XOIITH CAROIJNA COM- 
MISSION OX ISTEIlIiACIAL CO-OPERATIOX. 

(Filed 12 February, 1030.) 

Constitutional Law G a; Corporation Commission A c-Commission has 
power to require bus lines to provide equal separate accommodations 
for races. 

The Corporation Commission is given plenary power by statute to 
require bus lines operating between points within the State in carrying 
passengers for hire, which are public-service corporations, to provide in- 
discriminatory separate accommodations for the carriage of white and 
negro passengers, and for their separate accommodations at the bus 
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stations, the working out of the plans or details for the purpose being 
vested largely within the discretion of the Commission, and where this is 
done without racial discrimination it is not objectionable as being in 
contravention of Thirteenth and Fourteenth Amendments to the Federal 
Constitution. C. S., 3494, 3497, amended by chapter 216, Public Laws of 
1929, and section 7, Public Laws of 1927. Hotels, theatres, etc., distin- 
guished from public-service corporations, and the policy 01: our State with 
regard to the equal treatment of the negro race discussed by Mr. JUSTICE 
CLARKSOIV. 

APPEAL by plaintiff from Barnhill, J., at Chambers, Rocky Mount, 
N. C., 27 March, 1929. From WAKE. Affirmed. 

T.he judgment of the court below is as follows: 
"After examination of the record and hearing argument of counsel, 

the court holds: 
1. That the petition herein filed originally before the Corporation 

Commission and constituting a part of the record of this case states and 
sets forth a matter or cause of action within the cognizmce and juris- 
diction of the Corporation Commission, and that bus operators who have 
received franchises to transport passengers for hire, pursuant to chapter 
136, Public Laws of 1927, and other pertinent statutes, and who have 
undertaken to operate pursuant to such franchises and who enjoy the 
privileges and immunities of such franchises are common carriers. 

2. That chapter 136, Public Laws of 1927, and other pertinent 
statutes confer upon the Corporation Commission full ?ewer and au- 
thority to make reasonable rules and regulations governing and regu- 
lating the transporting of all passengers, including negroe3, on buses and 
to require that bus operators operating under a general and unlimited 
franchise provide equal but separate acconlmodations for white and 
negro passengers. 

3. That the legislative enactment of 1929, to wit: Hour~e Bill No. 196 
and Senate Bill No. 1011, not being effective until 30 June, 1929, does 
not affect this litigation. 

4. That the exceptions of the petitioners to the dismissal of the peti- 
tion as upon demurrer should have been sustained. 

Now, therefore, upon motion of petitioners, the transportation com- 
mittee above named, i t  is hereby ordered, adjudged and decreed, as 
follows : 

1. That the exceptions of the petitioners to the dismisrial of the peti- 
tion by the Corporation Commission be, and the same zre hereby sus- 
tained. 

2. That the Corporation Commission has and is entitled to exercise 
full power and authority to make reasonable rules and rc:gulations gov- 
erning and regulating the transporting of all passengers on buses, 
including negroes, and to require that bus operators, operating under 
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franchises, granted pursuant to chapter 136, Public Laws of 1927, and 
other pertinent statutes, ~ r o v i d e  equal, but separate, accommodations 
for white and negro passengers. 

3. That  this cause is hereby remandcd to the Corporation Commis- 
sion for further proceedings upon said petition and for further orders 
pursuant to this decree. 

The court being of the opinion that  thc right of the members of each 
race to travel on buses operated under such franchises for the transpor- 
tation of passengers for hire is available after a reasonable time, within 
~vhich the Corporation Commission may work out the details and put 
into force reasonable regulations and rules requiring and insuring 
separate accommodations for the races. 

Now, therefore, it is further ordered, adjudged and decreed: That  
such rules and regulations have been so provided and so promulgated by 
the Corporation Commission within a reasonable time after the final 
judgment herein, the respondents, the bus operators, arc not required to 
transport negro passengers, but they are  required to transport negro pas- 
sengers immediately after the entering and promulgating of such rules 
and regulations as aforesaid." 

I .  111. Bailey for plaintif. 
Varser, Lawrence, Proctor & ~ V r I n t y r e  for defendant. 

CLARKSOP;, J. The petition of tho Transportation Committee of the 
North Carolina Commission of Interracial Cooperation, among other 
things, says: "That the petitioners are citizens and residents and tax- 
payers of the State of North Carolina, and organized and interested in, 
among other purposes, promoting the best interest of the white and 
negro races in  North Carolina and their relations to each other, and 
as one of the means of accomplishing this purpose, they are endeavoring 
to secure for the use and enjoyment of the negro traveling public such 
transportation privileges and the enjoyment of such transportation 
rights as belong to them as citizens of North Carolina, i n  such a manner 
as to promote and to insure the welfare of all races. That  the respon- 
dents named above are motor-vehicle carriers of passengers for hire over 
the State highway system of public roads, pursuant to certificates 
granted by the Corporation Commission of the State of North Carolina. 
. . . Wherefore your petitioners pray that  notice of this petition be 
given to the respondents and that a hearing be had, and that the Com- 
mission enter such rules and regulations as will insure to the negro 
traveling public the said separate accommodations on said buses, as well 
as separate accommodations in the union and individual bus passenger 
stations, and in  such other matters and details as may appear reasonable 
and necessary to this Commission, and that such orders be entered as will 
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promote the enforcement of said rules and regulations and the enjoy- 
ment of the rights to travel separately on said buses, as aforesaid." 

I t  is contended by defendant ('That separate accommo~3ations can be 
provided for the negro race in such bus travel without placing any 
unjust or unbearable burden upon the bus carriers, and that in  buses, 
and in the rear thereof, a simple and inexpensive partition wall of 
transparent material, movable and adjustable, can be used so that the 
races may be separated in each bus, or that in emergency separate buses 
can be operated, in that the traveling public is ready rind willing to 
accommodate itself to the use of such Eie~arate accommod~~tions. I t  fur- 
ther appears that just as ~rac t ica l  separate accommod,~tions for the 
races on bus travel can be provided as on railroads and steamboats." 

I t  has long been the settled policy of this State, promu'igated through 
the legislative branch of the government, to have separation or segrega- 
tion of the white and negro races with equal accommoc.ations, in the 
public institutions of the State, and by public service corporations. 
Separate schools for the white race and negro race; separate asylums 
and other institutions for the afflicted negroes in the State, separate re- 
formatories, etc. I n  the cities and towns that have them, ~~epara te  parks, 
separate libraries, etc. By public service corporations, separation and 
segregation on railroad trains, steamboats, street cars, separation and 
segregation in the railroad and steamboat companies' passenger stations. 
8. v. Williams, 186 N. C., 627. 

I n  recent years, since the constructive policy of hard,-surfaced and 
dependable roads in the State. the bus line has become one of the most 
important carriers of passengers. We think the Corporation Commis- 
sion has full and plenary power, under the present law, to see to it that 
the bus lines provide separate accommodations for white and negro pas- 
sengers, and separate bus station facilities. This matter is left largely 
to the discretion of the Cor~orat ion Commission as to the manner and 
method. As to separate apartments in the buses or sepa::ate buses run 
for the accommodation of the white and negro races, this is a matter for 
the Corporation Commission to determine, taking into consideration the 
terminals of the lines, population, economical conditions The matter 
should be worked out in good faith by the Corporation. Commission, 
taking all things into consideration, for the best welfare of the white 
and negro races, so that justice can be accomplished in this racial condi- 
tion that exists among us-a duty that the State owes to all of its citi- 
zens. Chapter 136, Public Laws 1927, especially section 7 of said act. 

Chapter 216, Public Laws 1929, amending C. S., 3494 and 3497, and 
section 7, chapter 136, Public Laws 1927, which went into effect 
30 June, 1929, the act "Relative to separation of the races in  transpor- 
tation by motor vehicle." We think this act also authorizes the Cor- 
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poration Commission to work out in  good faith the manner and method 
left to the sound discretion of the Commission-a sane and sensible solu- 
tion giving adequate and equal accommodation to the white and negro 
races, taking into consideration all matters including econonlical condi- 
tions relative to a workable solution. 

I t  goes without saying that hotels, innkeepers, theatres, and the like 
are not engaged in public or quasi-public business and have not been 
subject to such regulations as herein set forth as are applicable to the 
public institutions of the State and public service corporations. S. U .  

Steele, 106 N. C., 766; Xo~zcy v. H o t e l  Co., 174 N. C., 508. 
In Pickett u. Kuchan, 49 A. L. R. (Ill.), p. 499, in annotation on 

p. 511, we find the following: "And it has been stated that any law 
'which would impose upon the white race the imperative obligation of 
mingling with the colored race on terms of social equality mould be 
repulsive to natural feeling and long-established prejudices, and would 
be justly odious.' Civil Rights Bill (1875) 1 Hughes, 541, 2d ed., Cas. 
No. 18258. And i t  has been stated that i t  is doubtful, to say the least, 
if socalled Civil Rights Statute could be made to apply to purely pri- 
vate business. Brown v. J .  H. Bell Co., 27 L. R. A. 407 (Iowa) " 

The Congress of the United States, on 1 March, 1875, passed "An 
act to protect all citizens in their civil and legal rights." 18 Stat., 335. 
The law passed by Congress: "Section 1. That all persons within the 
jurisdiction of the United States shall be entitled to the full and equal 
enjoyment of the accommodations, advantages, facilities and privileges 
of inns, public conveyances on land or water, theatres, and other places 
of public amusement; subject only to the conditions and limitations 
established by law, and applicable alike to citizens of every race and 
color, reiardless of any previous condition of servitude." Section 2 made 
any violation of the above section a misdemeanor and upon conviction 
a fine of not less than $500 nor more than $1,000 or imprisonment of not 
less than 30 days nor more than a year, and provided a penalty of 
$500 to the person aggrieved. 

Under this act certain persons were convicted, and from the judgments 
rendered appeals were taken to the Supreme Court of the United States 
to test the constitutionality of the act. They are known as the Civil 
Rights Cases, and reported in the 109 U. S., p. 3. At p. 4 the facts: 
"Two of the cases, those against Stanley and Nichols, were indictments 
for denying to persons of color the accommodations and privileges of an 
inn or hotel; two of them, those against Ryan and Singleton, were, one 
on information, the other an indictment, for denying to individuals the 
privileges and accommodations of a theatre, the information against 
Ryan being for refusing a colored person a seat in  the dress circle of 
Maguire's theatre in San Francisco; and the indictment against Single- 
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ton mas for denying to another person, whose color was not stated, the 
full enjoyment of the accommodations of the theatre known as the 
Grand Opera House in New York, 'said denial not being made for any 
reasons by law applicable to citizens of every race and color, and re- 
gardless of any previous condition of servitude.' " The Court held: The 
first and second sections of the Civil Rights Act passed 1 Narch, 1875, 
are unconstitutional enactments as applied to the several States, not 
being authorized either by the Thirteenth and Fourteenth Amendments 
of the Constitution. The Fourteeiith Amendment is prohibitory upon 
the States only, and the legislation authorized to be adopted by Congress 
for enforcing it is not d i rec t  legislation on the matters res,pecting which 
the States are prohibited from making or enforcing certain laws, or 
doing certain acts, but is correct ive legislation, such as may be necessary 
or proper for counteracting and redressing the effect of such laws or 
acts. The act was declared unconstitutional and void, and the defend- 
ants acquitted. 

I n  NcCabe v. A .  T .  & S.  R. Ry. Co., 235 U. S., at  p. 1-58, it is said: 
"The Legislature of the State of Oklahoma passed an act, approved 
18 December, 1907 (Rev. Lams, Okla., 1910, sec. 860 e t  s q . ) ,  known as 
the 'Separate Coach Law.' I t  provided that 'every railway company 
. . . doing business in this State, as a common carrier of passengers 
for hire' should 'provide separate coaches or compartnlents, for the 
accommodation of the white and negro races, which separate coaches or 
cars' should 'be equal in all points of comfort and convenilmx' (sec. 1 )  ; 
that at  passenger depots there should be maintained 'separate waiting 
rooms,' likewise with equal facilities (see. 2 ) ;  that the term negro, as 
used in the act, should include every person of A f r i c ~ n  descent, as 
defined by the State Constitution (sec. 3 ) ;  and that each compartment 
of a railway coach 'divided by a good and substantial wooden partition, 
with a door therein, shall be deemed a separate coach,' within the mean- 
ing of the statute (sec. 4 ) .  I t  was further provided thai, nothing con- 
tained in the act should be construed to prevent railway companies 'from 
hauling sleeping cars, dining or chair cars attached to their trains to be 
used exclusively by either white or negro passengers, separately but not 
jointly' (sec. 7). Other sections prescribed penalties both for carrier, 
and for passengers, failing to observe the law. . . . (p. 160). That 
it had been decided by this Court, so that the question cc~uld no longer 
be considered an open one, that i t  was not an infraction of the Four- 
teenth Amendment for a State to require separate, but equal, accommo- 
dations for the two races. Plessy v. Ferguson, 163 U. C i ,  537. That 
the provision of section 7, above quoted, relating to sleeping cars, dining 
cars and chair cars did not offend against the Fourteenth Amendment, 
as these cars were, comparatively speaking, luxuries, and that i t  was 
competent for the Legislature to take into consideration the limited 
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demand for such accommodations by the one race, as compared with the 
demand on the part of the other. That in determining the validity of 
the statute the doctrine that an act although 'fair on its face' might be 
so unequally and oppressively administered by the public authorities as 
to amount to an unconstitutional discrimination by the State itself 
(Z'ick Wo L'. Hopkins, 118 U. S., 356, 373) was not applicable, as there 
was no basis in the present case for holding that any discriminations by 
carriers which were unauthorized by the statute were practiced under 
State authority. That the act, in the absence of a different construction 
by the State court, must be construed as applying to transportation ex- 
clusively intrastate, and hence did not contravene the commerce clause 
of the Federal Constitution." Hall v. DeCuir, 95 U .  S., 547. 

I t  is held in  Lowery v. School  Trustees, 140 N. C., at p. 34, the essen- 
tial principles underlying the establishment and maintenance of the 
public school system of this State are: First, the two races must be 
taught in separate schools, and second, there must be no discrimina- 
tion for or against either race. Keeping them in view, the matter of 
administration is left to the Legislature and the various officers, boards, 
etc., appointed for that purpose. Const. of N. C., Art. IX, see. 2 ;  C. S., 
5537, 5538. 

I n  our State Constitution, Art. XIV, see. 8, we find: "All marriages 
between a white person and a negro, or between a white person and a 
person of negro descent to the third generation inclusive, are hereby 
forever prohibited." S. v. illeltm, 44 K. C., 49; Puitt v. Commissioners, 
94 N. C., 709. 

C. S., 4340, is as follows: "All marriages between a white person and 
a negro, or between a white person and a person of negro descent to the 
third generation inclbsively, are forever prohibited, and shall be void. 
Any person violating this section shall be guilty of an infamous crime, 
and shall be punished by imprisonment in the county jail or State's 
prison for not less than four months or more than ten years, and may 
also be fined, in the discretion of the court." 

Before the Emancipation Proclamation, 1 January, 1863, there was a 
large element of free negroes in this State and the South. I n  the 
Southern States there was a strong anti-slavery sentiment. Leading 
men manumitted their slaves by will and otherwise. Gen. Robert E. 
Lee, the Southern Chieftain, was an open abolitionist, and freed his 
personal slaves long before 1861. An interesting case on this subject 
is Johmom d. Clarkson, 21 S. C .  Eq. Reports, p. 305. I n  that case de- 
fendant's brother left his entire estate, valued at  $116,500 (this in- 
cluded the value of his negroes) in trust to his brother for the purpose 
of freeing them. The will was made 2 October, 1840. Among the 
directions given defendant by his brother was the following: "If the 
law forbidding the em'ancipation of slaves in  South Carolina is then in 
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force, so that all my negroes must be removed, then the husbands and 
wives of any of mine belonging to other persons, must be purchased from 
moneys of my estate not vested in lands, if there is a sufficient amount, 
but if there is not a sufficient sum, then so much as is nectLssary in addi- 
tion, must be taken from the sale of the lands. . . . Husbands and 
wives must on no account be separated. . . . I wish no evasion of 
the law practiced, but application to be made to the Legislature to 
permit i t  to be executed." 

John Lord, of Stamford, Conn., who wrote "Beacon Lights of His- 
tory," in 1858 visited one of the defendants in the Johnscn case, supra, 
and in Vol. 8, at p. 235-6, speaking of his host, says: "He was a wealthy 
planter and showed how well a benevolent, Christian gentleman could 
care for two hundred negroes. He  had religious service:; for them on 
Sunday, at  which a brilliant young clergyman officiated. The slaves 
seemed comfortable and happy, they sang their negro sorgs with great 
glee. . . . Christianity had worked on material really for its re- 
ception-on a race naturally religious, affectionate and faithful. I t  
took one thousand years to elevate the Germanic barbarian." 

I n  the Johnson, case, supra, the great jurist, James L. Pettigrew 
(Petigru), appeared for the legatees, to sustain the will. His  kinsman, 
the heroic General James Johnston Pettigrew, of this State, made the 
famous charge with Pickett at  Gettysburg on Cemetery Ilidge, 3 July, 
1863, and was wounded and later gave his life for the cause. I n  1852 
he became associated in the practice of law with James L. Pettigrew 
(Petigru) and continued until the breaking out of the War Between the 
States. Sic m u d  gloria tramit. 

We repeat what was said in S. v. Williams, 186 N. C., at  p. 633-4: 
"We believe, in  this State, that the negro has 'the equal protection of the 
laws.' I n  fact, the best friends that the negro has are his white neigh- 
bors. The negro has been in many respects a chosen people-brought 
here, the land of opportunity, among civilized people, without any 
effort on their part, from Africa. The burden 'imposed, not sought,' 
has been on the white people of this State to civilize anc Christianize 
them. The trust has been and is being faithfully performed. The race 
is making great strides. I t  is a matter of common knowlejge that if in 
a trial of a case before a jury that involves a moneyed transaction 
between a white man and a negro man, if there is the least evidence that 
the white man has overreached or cheated a negro, the juries invariably 
decide for the negro. The best element of the negroes in 1,his State are 
in  full accord with law enforcement and the punishment of the negro 
who would overstep the bounds of race and be guilty of race or kindred 
crimes." The judgment below is 

Affirmed. 
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THE BOARD O F  EDUCATION OF BUNCOMBE COUNTY v. H. E. 
WALTER, AUDITOR O F  BUNCOMBE COUNTY, AND COUNTY ACCOUNTANT. 

(F'iled 12 February, 1930.) 

1. Schools a n d  School Districts D +School system should b e  guarded 
from partisan strife. 

Under the constitutional provisions and the statutes enacted with regard 
to the subject, i t  is the policy of this State to guard with jealous care its 
school system from partisan strife. 

2. Schools a n d  School Districts C a - County Commissioners may no t  
usurp  r ight  of board of education t o  purchase its supplies. 

The board of education of a county is required in its large discretion to 
provide suitable supplies for the public schools of the county out of funds 
provided by tasation by the county commissioners in the manner pre- 
scribed by statute, and when funds hare been provided a s  the statutes 
direct the purchases by the county board of education within its appro- 
priation are  to be paid upon its voucher out of the funds so appropriated, 
and the board of county commissioners may not usurp the power of the 
board of education to make such purchases under a resolution consoli- 
dating purchases of supplies for all departments of the county govern- 
ment under the provisions of chapter 146, Public Laws of 1927, the county 
b a r d  of education not being a department of the county government 
within the intent and meaning of the act. 3 C .  S., 5585, 5556, 5595, 5617. 

3. Same--Biandamus will l ie  t o  compel county accountant t o  approve pur- 
chases made  by authorized agent  of board of education. 

Where the board of education of a county has issued warrants for the 
payment of supplies purchased for the public schools of the county out of 
funds duly appropriated for the purpose by the board of county commis- 
sioners as  the statutes provide, it  is the duty of the county accountant to 
approve them for payment, and upon his refusal to  do so mandamits will 
lie. Public Laws of 1927, ch. 146, see. 3. 

APPEAL by defendant  f r o m  Finley, J., a t  November Term,  1929, of 
BUNCOMBE. Affirmed. 

T h e  court  below found the  following facts :  
"1. T h a t  the board of education is a body corporate, a n d  tha t  Albert  

Teague, J. T. Roberts, J n o .  A. Goode, Claude Fe lmet  a n d  M. J. West, 
were elected members of said board by  v i r tue  of chap te r  180, Publ ic  
Laws, 1929. 

2. That defendant, H. E. Walter ,  is the du ly  elected and  qualified 
audi to r  of Buncombe County, a n d  by v i r tue  of t h e  Publ ic  Laws, 1927, 
is county accountant.  

3. That the board of education is vested w i t h  such power and  au- 
thori ty  a s  is conferred upon  it by chapte r  95, of t h e  Consolidated 
Statutes  of N o r t h  Carolina, a n d  the laws amendatory thereof, Publ ic  
and/or Public-Local and/or P r i v a t e  acts. 
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4. That on 23 May, 1929, said board undertook to d d  e g ate to one 
Doc Roberts power and authority to make all purchases of school sup- 
plies as shown in the complaint, and performance of various and sundry 
duties as shown in the complaint, all the supplies purchased by him 
being approved as shown in finding No. 7. 

5. That, on the 3d day of , 1929, the board of county com- 
missioners for Buncombe County elected L. D. Maney a:! the purchas- 
ing agent, through whom all supplies for the county should be purchased, 
and on 26 July, 1929, pursuant to chapter !31 of the Public Laws of 
1927, designated the said Maney as purchasing agent of Buncombe 
County, to purchase all supplies for the county government of Buncombe 
County, including supplies of every kind used in the operation of the 
school system of said county. (Exhibit A, complaint.) 

6. That on 22 July, 1929, the board of county commissioners of Bun- 
combe County duly adopted the annual appropriation resolution for 
public schools required by section 8 of the County Fiscal Control Act, 
and said appropriation was divided into three classes, to wit: Current 
expense fund, $935,553.50; capital outlay fund, $49,696.50; debt service 
fund, $131,676.75-total, $1,116,926.75. 

7. That there was presented by plaintiff to the county auditor and 
accountant a voucher or warrant, dated 8 August, 1929, drawn upon the 
treasurer of Buncombe County, signed by the chairman of the board of 
education, and by the secretary of said board, payable tc, the order of 
Glasgow, Stuart & Company, for the sum of $9.30, another voucher or 
warrant of similar purport and intendment, drawn to the order of the 
Beaman Lumber Company, for $7.40; another warrant 3r voucher of 
similar purport and intendment, dated 9 August, 1929, payable to the 
order of the Turner Auto Company, for the sum of $10.25, and another 
warrant or voucher, of similar purport and intendment, dated 16 
August, 1929, payable to the order of J. M. Westall & Company, for the 
sum of $53.20. All of the foregoing represented supplies purchased by 
the said Doc Roberts aforesaid, the purchases being approved by the 
board of education of Buncombe County. 

7. That the said vouchers aforesaid were presented to the defendant, 
as auditor and county accountant, pursuant to the provisions of chapter 
146, Public Laws 1927, for his endorsement on the voucliers and war- 
rants, and the requisitions signed by the said Roberts attached thereto, 
and the said Walter refused to endorse either the warrants 3r the requisi- 
tions for the reason that said supplies were not propel-ly purchased 
through the purchasing agent designated by the county and did not 
constitute valid obligations. 

8. That on 15 October, 1929, a requisition and warrant was presented 
to the defendant for the sum of $90, payable to the Asheville Battery 
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Company, for supplies purchased by the said Roberts, and defendant 
refused to  make any endorsement thereon, for  the same reason as he had 
refused to  endorse the other vouchers, warrants and requisitions. 

The  court being of the opinion that  the board of education of Bun- 
combe County is a part  of the State-wide system of education, and not 
a part  of the county government, and not a department of the county 
government, and that  chapter 91, Public Laws, 1927, has no applicatio~l 
to, and was not intended to apply to  acts of the board of education in  any 
manner whatsoever : 

I t  is, upon motion of attorneys for the plaintiff, considered and ad- 
judged, that  the said refusal of the defendant as county auditor and 
accountant, to make the endorsements required by sections 15 and 16 
of the County Fiscal Control Act, on all requisitions for the purchase of 
supplies and materials, and warrants or  vouchers i n  payment thereof, as 
set forth in the complaint, is unlawful and unwarranted; and it is fur-  
ther ordered and adjudged, that  the said H. E. Walter, as county 
auditor and accountant, be and he is  hereby directed and required to 
make the endorsements specified in said act on all the aforesaid mar- 
rants or  vouchers and requisitions for materials and supplies purchased 
bg Doc Roberts or otherwise for tlie plaintiff, i n  connection with the 
public school system of Buncombe county, and within the appropria- 
tions made therefor, wlicn the same ha re  been presented to him by the 
plaintiff or its duly authorized officers and agents, properly signed and 
executed. 

I t  is further ordered and adjudged, that a mrit of mandanlus is liereby 
ordered to be issued by this court, directed to the defendant, rcquirilig 
him to do and perform the matters and tliings required of him in  this 
decree, arid the clerk of this court is directed to cause a certified copy of 
the said mrit of rnandamus to bc served upon tlie defendants. 

I t  is further ordered ancl decreed, that  the plaintiff hare  ancl recover 
of the defe~ldant t l ~ c  costs of this action to be taxed by the clerk." 

('lrua. S. V a l o n ( ~ ,  Zc2i. E'. ( ' ur f i c ,  Zcb. S e l l l c ~  c r t ~ c l  S. (:. l ic '~  ,lard f o r  
p l a i n t i f .  

Dun C .  Young a n d  a l l~rr in l<on ,  Adants cE. . tdams for defent lnnt .  

C L A R K S ~ X ,  J. The questions ili\ol\cd (1) I s  tlic board of education 
of Buncombe County a departirient of the county government nitliin the 
meaning of cliaptcr 01, Public Laws I D " ?  TVe think not. ( 2 )  I s  tllc 
board of education of Uunconibe County a sq)ar:ltc and tliqtinc2r corpora- 
tion and a part  of tlie State- ride s ~ s t e r n  of education? Tl i iw is a dual 
relationship. VTe do not think it necessary to set forth to any grcat 
~ s t c n t  the constitutional pro\isions and tlie acts of the General ,lsstmbly 
dealing with the powers and dutics of the hoard of educ:~tion and the 
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board of county commissioners. I t  is suilicient to say, from a careful 
examination of the Constitution and acts of the General .Assembly, that 
i t  has been the policy of this State to guard with jealous care its school 
system to a great extent free from partisan strife. 

Chapter 91, Public Laws 1927, the title is "An act to provide im- 
proved methods of county government." The preamble, in  par t :  
"Whereas, in  the organization of the county government it is intended 
that the board of county commissioners shall be the central governing 
body, with the right to supervise and control the different departments 
of the county government, to levy taxes, and to control the finances of the 
county ," 

Section 12 of the act, in part, is as follows: "It shall be the duty of 
the board of commissioners to provide for the purchasing of supplies for 
the different departments of the county government," etc. There is 
nothing said in this act in reference to the board of education. 

Chapter 95, Michie N. C. Code, 1927, Anno., under "Education," gives 
the incorporation of the State Board of Educak%on. and its powers, re- 
sponsibilities and duties. C. S., 5394, et seq. I t  also gives the incor- 
poration of the County Board of Education and its powers, responsi- 
bilities and duties. C. S., 5410, ef seq. Large discretion is given the 
county board of education in the direction and supervision of the 
school system. C. S., 5474: "It is the duty of the county board of 
education to provide suitable supplies for school buildags under its 
jurisdiction, such as window shades, fuel, chalk, erasers, blackboards, 
and other necessary supplies, and provide standard high school with 
reference books, library, maps and equipment for teaching science, and 
the teachers and principal shall be held responsible for the proper care 
of the same during the school term." This, and other sections, give the 
board the right to purchase supplies and do all that the vouchers or 
warrants indicate, in this action they did do. See Wigyins v. Board of 
Education, a,nte, 301. 

C. S., 5585, is as follows: "It shall be tlic duty of thc county board 
of education of each county to make a fair estimate in avcordance with 
law of the amount necessary to provide a six months school term, and 
it shall be the duty of the county commissioners of each county to de- 
termine and provide the,  amount necessary to maintain tho school six 
months in accordance with law. And eithcr thc members of the county 
board of education or the members of the board of county comrnissione;s 
failing to perform their respective duties shall bo guilty of a misde- 
meanor, and upon conviction shall be fined or imprisoned in the dis- 
cretion of the court." 

C. S., 5586, provides for the State public school fund an equalizing 
fund for a six months school term, as provided by the Constitution. 
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C. S., 5595, provides for the "May Budget"; C. S., 5596, contents 
of the May Budget. This section provides in detail almost every imagin- 
able necessity for an up-to-date school system. 5603, duty of board of 
county commissioners to provide funds for six months term; 5604, com- 
missioners required to raise full amount; 5608, procedure in cases of 
disagreement or refusal of county commissioners to levy school taxes. 

C. S., Art. 19, under "Education," gives the entire method of how the 
board of county commissioners shall proceed. 

C. S., 5617, in par t :  "The county board of education shall divide the 
funds belonging to the county into two classes: (1) those portioned to 
districts for salaries for instructional service and other regular em- 
ployees, and (2)  those reserved to the county board of education for all 
other necessary expenses included in the budget under current expense 
fund, capital outlay fund, and debt service fund. The treasurer shall 
pay out funds reserved to the county board of education only on warrants 
signed by the chairman and secretary of said board," etc. See Laws 
1929, ch. 180, 201, 245, 274, 323. 

Finding of fact (6) h the present case, says: "That on 22 July, 
1929, the board of county commissioners of Buncombe County duly 
adopted the annual appropriation resolution for public schools required 
by section 8 of the County Fiscal Control Act, and said appropriation 
was divided into three classes, to wit: Current expense fund, $935,- 
553.50; capital outlay fund, $49,696.50; debt service fund, $131,676.75; 
total, $1,116,926.75." 

Chapter 146, Public Laws 1927, is known as "The County Fiscal 
Control Act." 

The defendant, H. E. Walter, under said act, section 3, was appointed 
by the board of county commissioners of Buncombe County as "county 
accountant." 

Section 2 of this act deals with school funds and defines the meaning 
of the funds as used in the act. (c) Constitutional school maintenance 
"means the maintenance of schools for the six months term required by 
State Constitution." (j-3) "County-wide school expenses over and 
above constitutional school maintenance." 

Section 8, subsection (b) : "The powers given by the general law to 
the county hoard of education and county commissioncrs jointly, in 
respect to the determination of the amount to be raised or expended for 
the maintenance of the six months school term, shall be observed by the 
county accountant and by the board of county commissioners." 

The county commissioners passed a resolution consolidating pur- 
chases of supplies for all departments of county government and at- 
tempted, under chapter 91, Public Laws of 1927, to usurp this duty 
heretofore put by law on the board of education of Buncombe County. 
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That act, as seen, is entitled "An act to provide improved methods for 
county government." Nowhere in the act in the school system men- 
tioned, although the board of county commissioners and the board of 
education are by law made separate corporations. I f  intmded to apply 
to the board of education, how easily so important a funelion of govern- 
ment as the school system could have been mentioned. Expressio unius 
a t  exc1u.sZ.o alterius. The law in  existence placed thici duty on the 
board of education. The county accountant, under the resolution of the 
board of county commissioners refused to pay certain bills for supplies 
which the board of education had purchased, through i;s duly consti- 
tuted agent, and proper warrants and orders were made for same, in 
accordance with the '(May Budget." The "May Budget" appropriation 
was agreed to by the dual bodies, the board of education and the board 
of county commissioners, and these funds were segregated for the pur- 
pose heretofore mentioned for the county schools. These orders and 
warrants by the proper officials of the board of educatio.1, were within 
the appropriation of the "May Budget," and in accordance with sec- 
tion 8, Public Laws 1927, ch. 146. That being so, it was I he duty of the 
defendant, the county accountant, to approve them. Defendant had no 
autocratic power under the act to refuse to approve the orders or war- 
rants for supplies. Public Laws 1927, ch. 146, secs. 15 and 16. 

I t  is the duty of the courts to reconcile, if possible, the different acts 
of the General Assembly, dealing with these matters, and we see no 
difficulty in this case. Leonard v. Sink, ante, 114. Any other hold- 
ing would create confusion and discord between two hodies of high 
official dignity, which it goes without saying have the good of their 
county at  heart. 

Under our Constitution this Court, in a unanimous opinion, speaking 
to the subject in Frazier v. Commissioners, 194 N. C., at p. 61-2, said: 
"The Constitution of North Carolina does provide-and its provisions 
in that respect have been held mandatory-that the Ger,eral Assembly 
shall provide by taxation and otherwise for a general and uniform 
system of public schools, wherein tuition shall be free ol charge to all 
the children of the State between the ages of six and twenty-one, 
Article I X ,  section 2 ; and that to accomplish this end, tho State shall be 
divided into a convenient number of districts, in which one or more 
public schools shall be maintained at  least six months in erery year, 
Article I X ,  section 3. I t  cannot be too often emphasized that the con- 
trolling purpose of the people of Korth Carolina, as del:lared in their 
Constitution, is that a State system of public schools shall be established 
and maintained-a system of schools supported by the State, and pro- 
viding for the education of the children of the State-and that ample 
power has been conferred upon the General Assembly to make this pur- 
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pose effective. I n  Tate v. Board of Educa,tiom, 192 N. C., 516, this 
Court has said: 'It is, however, fully within the power of the General 
Assembly, because of the duty imposed upon it by the Constitution, 'to 
provide by taxation and otherwise for a general and uniform system of 
public schools,' to authorize and direct the respective counties of the 
State, as administrative units of the public school system, or as govern- 
mental agencies employed for that purpose by the General Assembly, to 
provide the money for such expense by taxation and otherwise. Love- 
lace v. Pratt, 187 N. C., 686; Lacy v. Bahk, 183 N. C., 373.' ') Harts- 
field zi. C r m m  County, 194 N.  C., 358; Hall v. Commissioners, 194 
N. C., 769, 195 N. C., 367; Owens v. Wake County, 195 N. C., 132. 

We think the court below properly ordered that a writ of mandamus 
issue. The judgment of the court below is 

Affirmed. 

TVINCHESTER-SIJIJIONS CORIPANY O F  PHILADELPHIA,  PEXSSTL- 
VASIA,  v. I,. H. CUTLER, SR., ET AL. 

(Filed 12 February, 1930.) 

1. Execution J a-Moneys received by legatee and invested in improve- 
ments on wife's separate property may be followed by judgment 
creditor. 

Where a n  insolrent legatee and coexecutor under a will distributes 
pa r t  of his legacy to himself with the  consent of the other executor, and 
uses such funds in making improvements upon his wife's separate real 
property with her  consent, a judgment creditor of t he  legatee may follow 
such funds  and recover f rom the  wife to the  extent t h a t  her  land mas 
enhanced in  value by the improrements, but not to the  extent of the  
moneys so expendeii, and he  acquires a judgment lien on the  wparate  
property of the  wife so improved. 

2. Executors and Administrators E +An executor must retain from a 
legatee's share the amount due the estate from the legatee. 

Where n legatee under a mill is  also a debtor of the  estate i t  is the 
right and duty of the executor of the  will t o  retain from his sllnrc a s  
legatee n h n t e r e r  amount may be due by hinl to the  estate by prior debt 
or by reason of matters growing out of the settlement, and a jndgment 
creditor of the  lrgatee may not complain that  he was  thus  prccludetl 
from collecting his debt. 

CIVIL ACTION, before Daniels, J., at May Term, 1929, of CRAVEN. 
This cause has been considered by this Court upon two former ap- 

peals, reported in 191 3. C., 698, and 195 N. C., 612, in  which the facts 
are set out. 
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After the last appeal L. H. Cutler and E. W. Wadswxth, executors 
of the estate of Sarah E. Wadsworth, filed an account of said estate, 
covering a period from 1 December, 1927, to 5 June, 1928. Exceptions 
were filed to the account by the receiver and the judgment creditor. 
The clerk of the Superior Court heard the exceptions and rendered a 
judgment. The defendant Cutler filed exceptions to the judgment ren- 
dered by the clerk and appealed to the trial judge. The crtuse was heard 
by Daniels, J., at  the May Term, 1929, of Craven Superior Court, and 
the following judgment rendered : 

"This cause coming on to be heard and being heard by his Honor, 
F. A. Daniels, Julge, on exceptions and appeal from an order of L. E. 
Lancaster, clerk, made 26 January, 1929, and the court being of the 
opinion that the order of the clerk, heretofore mentioned, should be 
overruled, as more fully in  detail hereinafter set out, for that the court 
finds from the evidence and admission in  open court the following facts : 

1. That the $2,000 in North Carolina bonds which were withdrawn 
by L. H. Cutler prior to the institution of the supplemen3.al proceedings 
on behalf of Winchester-Simmons Company, were withdrawn without 
notice of said supplemental proceedings and that at  thl: time of said 
withdrawal the same were charged by L. H. Cutler, execbutor, to L. H. 
Cutler, legatee, on the books kept by the executor. That the money was 
largely, if not all, used to repair and prepare a home for L. H. Cutler 
and wife, Laura D. Cutler, suitable for habitation to their condition 
and station in life, on the property of Laura Cutler. Such taking of the 
bonds by L. H. Cutler being without the knowledge of his coexecutor 
previously obtained and without any order of court. 

2. The court further finds as a fact that such withdrawal and use was 
not an advancement to Laura D. Cutler or any portion of the bequest to 
her and is not chargeable to her. And in this connection i t  is found 
that the knowledge of Wadsworth, coexecutor, as to such withdrawal, 
is immaterial and that said Wadsworth had expressly authorized, di- 
rected and requested the said Cutler, executor, to take charge of the 
active handling of the estate of Sarah E. Wadsworth. 

3. The court finds as a fact that the warranty of L. H. Cutler in the 
conveyance to Roberts and Watkins, trustee, is in the following language, 
to wit: 

And the said L. H. Cutler for himself and his heirs, and adminis- 
trators, covenants to and with the said party of the second part, his 
heirs and assigns, that he is seized of said premises in fee simple and has 
a good right to convey the same, and that the same is free and clear of 
all encumbrances, except a certain mortgage now held hy Miss Mollie 
Heath, for the sum of $2,000 upon that portion of the lands above de- 
scribed, being on the north side of Pollock Street, adjoining the lot now 
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occupied by L. H. Cutler, and that  he  doth warrant  and defend the title 
to the same against the lawful claims of all persons." 

4. The court finds that  the note secured by the Heath  mortgage was' 
due to the estate of Sarah  E. Wadsworth and that  L. H. Cutler, one of 
the beneficiaries of Sarah  E. Wadsworth, was the maker of said note 
and liable to the estate therefor. Tha t  said L. H. Cutler was also co- 
executor of the estate of Sarah  E. Wadsworth; that  as  such executor i t  
was his duty, both morally and legally, to pay the said note to the estate 
out of any funds due the maker (beneficiary and executor) or otherwise, 
of the estate and i t  is found as a fact that  the estate has a prior claim to 
any funds due said Cutler to the extent of said note secured by the 
Heath mortgage. This original note and mortgage are exhibited to the 
court a t  time this judgment is signed. 

5. The  court finds as a fact that  said lot on Pollock Street was sold 
free of debt for the sum of $6,300, and that  i t  was offered for sale on 
the understanding that the Heath  mortgage would be paid by funds 
other than those derived from sale under the deed of trust. 

7. The  court finds as a fact that  said note of L. H. Cutler for $2,000 
secured by the Heath mortgage is a debt of L. H. Cutler due to the 
estate of Sarah  E. Wadsworth; that  the same was reported as such 
debt upon the initial inventory of the estate, and has never been paid;  
that the samo is a proper deduction of any portion of the legacies or 
bequests made to the said L. 12. Cutler under the will of Sarah  E. 
Wadsworth. 

8. That  the court finds as a fact that the legacy of $5,000 in North 
Carolina bonds to Laura D. Cutler was in accordance with the order of 
L. E. Lancaster, clcrk, said order being dated 1 March, 1925, paid over 
and delivered to said Laura I). Cutler. 

9. I t  is further found as a fact that  the $5,000 in bonds bequeathed to 
L. H. Cutler have been applied as a credit, first on the $2,000 in North 
Carolina bonds, ni thdrawn by the said Cutler and used as set out in 
findings 1 and 2 herein, and second, applied on the inheritance tax paid 
on thc lcgacy to the said Cutler, and third on thr  debt of $2,000 due by 
the said Cutler to the estate of Sarah  E. Wadsworth. 

10. The  court finds as a fact that  the amount payable to the residuary 
legatee is impossible of determination until the final determination by 
the clcrk of tlic other matters in controversy in accordance with the 
t ~ r m s  of this order. 

11. The court finds as a fact that the item of $30.80 was expended as 
court cost by the executors i n  seeking an  interpretation of the terms of 
the will of Sarah  E. Tliadsworth and that such act on their part  was 
within thcir rights and in  accordance with their duty and a proper 
charge against the Wadsworth estate. 
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12. I t  is further found as a fact that Laura D. Cutler is not a party to 
or before this court in these proceedings, and that the legacy of $5,000 
in North Carolina bonds has been delivered to the said Liiura D. Cutler, 
such payment being in  accordance with the order of Lancaster, clerk, 
dated 1 March, 1928. 

13. The court finds as a fact that the trustees under the conveyance of 
Cutler to Watkins and Roberts did, prior to any knowledge that he, 
Roberts, had of the institution of the supplemental procel2dings by Win- 
chester-Simmons Company, demand of the said executorri that the prior 
mortgage on the Pollock Street lot be paid out of funds in the hands 
of the executors due L. H. Cutler from the Wadsworth estate in order to 
exonerate the conveyance to said trustees and the debt s3cured thereby. 

14. That the property securing the debts in the deed of trust of 
Cutler to Watkins and Roberts, trustee, was insufficient to pay the 
debts secured, by a considerable margin. 

I t  is thereupon considered, ordered and adjudged by the court that 
except as to matters hereinafter specifically affirmed, the order of L. E. 
Lancaster, clerk, dated 26 January, 1929, be and the !game is hereby 
overruled and this cause is remanded to the clerk of the Superior Court 
with instructions to receive and audit the account of Cutler and Wads- 
worth, executors, which said account shall show and sail3 executors are 
hereby directed to file an account showing that the $E,,000 in North 
Carolina bonds and all other legacies other than the legacy to L. H. 
Cutler, Sr., and to the residuary legatee, hare been paid as shown by 
the evidence. That of the legacy to L. H. Cutler, $2,000 in bonds that 
was withdrawn and used prior to the institution of the supplemental 
proceedings be charged against the legacy so made to said Cutler. 

That the amount of the Heath mortgage securing note 3f L. H. Cutler 
held by the Wadsworth estate be paid out of said legacy t11 L. H. Cutler; 
and further, that the amount of inheritance tax paid on the bequests 
and legacy to L. H. Cutler under the will of Sarah E. Wadsworth be 
charged against the said $5,000 in bonds bequeathed to the said Cutler. 
That from the remainder there shall be deducted the personal property 
exemption belonging to the said Cutler as allowed him by the Constitu- 
tion or statute of North Carolina, and that the remaindei-, if any, in the 
hands of the said executors, of such bequests to L. H. Cutlzr, be paid over 
and delirered to II. P. Whitehurst, receiver, to be by him applied in 
accordance with the order of his appointment as such re1:eiver and sup- 
plemental orders amending the same. 

I t  is further considered, ordered and adjudged that the $30.80 ex- 
pended in court cost by the executors in seeking an interpretation of the 
will of Sarah E. Wadsworth be and the same is hereby allowed as a 
proper charge against the estate as reported by the executors. 
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I t  is  also considered, ordered and adjudged tliat the clerk of this court 
shall, in accordance with tlie statute, make such allowaricc to the cxecu- 
tors for tlie handling of said cstate as shall in his judgment he proper 
and that  subject to any a~noun t s  clue the cstate by tlie said L. 11. ('utler, 
said commisqion 70 alloned to L. 11. Cutler, to wit, one-half, shall be 
paid over into the hands of H. I?. Whitehurst, receiver, to be I y  him 
applied in accordance with the terms of his appointment. 

And this cause is hereby retained for the purpose of carrying into 
effect the provisions of this order and such further proceedings as are 
consistent therewith, including tlie right of the executors to file such 
amended account as t h y  may be requircd to file by the clcrk of the 
court, i n  order to show in detail the receipts and expenditures as well as 
the payments to beneficiaries of said estate. 

This o r d ~ r  is signed out of term, and out of the county in accordance 
with stipulation made by counsel a t  the time of the hearing of this 
cause before the undersigned a t  the May Term, Craven Superior Court." 

F rom the foregoing judgment plaintiffs appealed. 
There are certain additional facts which are perhaps necessary to 

an understanding of the controversy between the parties, which may be 
briefly stated as follows: 

I n  September, 1922, the defendant, L. H. Cutler, and his wife, Laura 
D. Cutler, executed and delivered a deed of trust or assignment to J. C. 
Wntkins and D. M. Roberts, in which said conveyance the defendant 
Cutler conveyed all of his property to said trustees, authorizing, cm- 
powering, and directing them to sell all of said property and from the 
proceeds thereof pap certain indebtedness of defendant Cutler, aggre- 
gating approximately $95,000 and fully specified in said deed of trust. 
This instrument was filed for registration on 16 October, 1922. 

Subsequently, on 21 September, 1925, the plaintiff, Winchester-Sim- 
mons Company, recovered a judgment against the defendant Cutler for 
$12,842.08 with interest from 19 July,  1923. 

Sarah  Wadsworth died in October, 1926, leaving a last will and testa- 
ment and appointing the defendant L. H. Cutler, and E. W. Wadsworth, 
executors of said will. Said will bequeathed a legacy of $5,000 in North 
Carolina bonds to the defendant Cutler. I n  January,  1927, Cutler took 
$2,000 of said bonds and secured a loan on them and used a  ort ti on of 
the proceeds thereof for the repair and improvement of the home of 
himself and wife. The title to the property was in  the name of the wife. 
Thereafter, i n  July,  1927, the plaintiff instituted supplemental proceed- 
ings before the clerk of the court to subject the bonds owned by CutIer 
to the payment of the judgment. 

IT. Y. Whitehurst and Ernest M.  Graen for plain.tif. 
Whitehurst & Burden and Ward d? Ward for defendants. 
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BROQDEN, J. The record presents two questions of law. 
1. If an insolvent legatee receives and applies a porticn of the legacy 

to make improvements upon the land of his wife, can a judgment credi- 
tor of such legatee recover from the wife, and if so, what amount? 

2. Can such legatee, who is also a coexecutor of the testatrix be- 
queathing the legacy, deduct from his legacy and pay the amount due 
the estate of his testatrix by him, and thus exclude a judgment creditor 
from such amount? 

The defendant Cutler, under previous decision of this Court, was en- 
titled to a legacy of $5,000 in North Carolina bonds from the estate of 
Sarah E .  Wadsworth by virtue of the terms of her will, in which the 
defendant and another were named as executors thereof. As such co- 
executor the defendant took active charge and management of the estate 
with the consent and approval of the other executor. 

After the plaintiff had secured a judgment against k.im, but before 
the supplementary proceedings had been instituted, the defendant took 
a portion of his said legacy and made improvements and repairs upon 
the property of his wife, Laura D. Cutler. The principle of law applica- 
ble is thus stated in Michael v. Moore,  157 N. C., 462, 73 S. E., 104: 
"We entertain no doubt as to the plaintiff's right to follow the fund 
invested by his debtor in improvements upon his wife's land. No prin- 
ciple is better settled by our decisions than the one that an insolvent 
debtor cannot withdraw money from his own estate and give i t  to 
another to be invested by him in the purchase or improvement of his 
property, and when it is done, creditors may subject the property so 
purchased or improved to the payment of their claims." However, the 
lien of the creditor, in such event, is confined to the enE.anced value of 
the land by reason of the expenditure rather than to the amount spent in 
making improvements. GarZatd vi. Arrowood, 177 N. C.: 371, 99 S. E., 
100; Garland v. A r r m o o d ,  179 N. C., 697, 103 S. E., 2 ;  Wallace v. 
Phillip, 195 N. C., 665. I t  necessarily follows that the legacy of 
Laura D. Cutler is not chargeable with the amount of such repairs and 
improvements, upon the theory of advancements. I t  is also clear that 
such amounts as t h e  defendant spent for ordinary living expenses in the 
support of himself or his family prior to the supplemental proceedings 
is not recoverable by the creditor upon the facts disclosed in the record. 

The second question of law involves the right of the defendant as 
executor of the estate of Sarah Wadsworth to retain from his legacy an 
amount sufficient to pay the note held by Sarah Wadsworth against the 
defendant. The general rule is to the effect that i t  is the right and - - 
duty of a personal representative to retain from the share of each 
legatee whatever amount may be due said estate by said legatee either as 
debtor to the estate or by reason of matters growing out of the settle- 
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ment. Schouler on Executors, sees. 208-470-492 (a ) ,  Mordecai Law 
Lectures, Qol. 11, page 1348; Bogers v. Goock, 87 N.  C., 442; BalsZey v. 
Balsley, 116 IT. C., 472, 21 S. E., 954; Dodson v. FulF, 147 N. C., 630, 
61 S. E., 383; Sicholson, v. Serrill, 191 N. C., 96, 131 S. E., 377. 

I n  the iVichotson case, supra, this Court said : '(The right and duty of 
an executor to deduct from a legacy the amount of any indebtedness of 
the legatee to the estate of his testator, is well settled, and is in full 
accord with the elementary principles of justice." 

Upon the findings of fact, the judgment rendered was correct, with 
the exception and modification hereinbefore pointed out; that is to say, 
the plaintiff is entitled to recover from Laura D. Cutler the enhanced 
value of her land by reason of repairs and improvements made thereon 
by the defendant L. H. Cutler from his own funds. 

Modified and affirmed. 

J. B. CULLIKS AND KA'I'HAN CULLISS ,  INDIVIDUALLY A N D  COPARTNERS, 
TRADING AS COLLEGE LAUNDRY, r. X O R T H  CAROLINA STATE 
COLLEGE OF AGRICULTURE AKD EKGIKEERING.  

(Filed 12 February, 1930.) 

Injunctions D +Where great injury might result to plaintiff if tem- 
porary order is dissolved continuance should ordinarily be granted. 

Ordinarily a restraining order will be continued to the hearing when it 
is made to appear that thereby no harm will result to the defendant and 
that the plaintiff might suffer great injury if  it is dissolved. 

APPEAL by defendant from Nunn,  J., at Chambers in Raleigh, WAKE 
Superior Court, 26 September, 1929. Affirmed. 

This is a provisional remedy brought by plaintiffs against defendant 
for injunctive relief under C. S., 843. On 1 January, 1923, J. B. 
Cullins (who assigned one-half interest in the laundry business to 
Nathan Cullins) and defendant entered into a contract to launder and 
press clothes; J. B. Cullins to install certain laundry and clothes press- 
ing machinery in the basement of the dining-room of the State College 
and to do the laundry service for the college students and others, the 
students to have preference, price to be agreed upon by the president of 
the college and plaintiff J. B. Cullins. A controversy arose between the 
plaintiff J. 13. Cullins and the president of the college, the details of 
which are unnecessary to set forth. Out of this controversy arose the 
question of the construction of the following part of the contract : 

"For unsatisfactory laundry service by the party of the first part, the 
party of the second part after thirty days written notice to remedy the 
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same without result, may terminate this agreement upon six months 
written notice to the party of the first part--provided that the party of 
the second part shall hare the option to purchase plant and pay to the 
party of the first part, at the time of such termination, the reasonable 
cash value of the complete laundry equipment and appliances installed 
under this agreement, or else allow the party of the first part to remore 
said equipment. I n  the event of such termination of his agreement, 
and the parties hereto not being able to agree as to the reasonable cash 
value of such equipment and appliances, each of the parties hereto shall 
select an appraiser, and the ralue decided upon by any two of the three 
appraisers shall be final, and the amount said party of I he second part 
shall pay to the party of the first part for the same. I f  the party of the 
first part shall for any other reason than unsatisfactory work be required 
to more out, the party of the second part shall buy the plant at a s rice 
agreed upon by a board of arbitrators, selected as above. This agree- 
ment shall be binding upon the heirs, executors, administrators, assigns 
and successors of the parties hereto.'' 

The plaintiff alleges, among other things, in substance, that under the 
contract he had installed machinery at a large cost to ptlrform his con- 
tract so as to give satisfactory laundry service. That he is giving satis- 
factory laundry service and performing his part of the contract; that 
defendant is threatening to eject him, in violation of the contract, and to 
close up his business and remove his machinery put there at great cost 
and improved as the necessary demands required as the years went by 
on account of the increase of the student body and thch demand for 
better service; that the machinery is worth little except j'or the purpose 
for which it is now used, and that the property would be practically 
confiscated. "That moreover, the said machinhy, equiprient and appli- 
ances are of such nature that the same would rapidly and permanently 
deteriorate and damage if the same are not in operation, and that to 
disassemble or remove the same would be practically to destroy it, and 
if the plaintiffs are wrongfully prevented from the opera1,ion of the said 
plant by being>ocked out of the possession of the same by the defendant, 
or if the said plant is itself disassembled or removed by the defendant, or 
if the operation of the same is discontinued, the plaintiff will suffer 
irreparable injury, damage and harm; and the plaintiffs say further 
that the profits which would be lost to the plaintiffs by a wrongful termi- 
nation of said agreement or a wrongful stoppage of the operation of the 
same would be speculative, uncertain and incapable of definite ascer- 
tainment, and that the plaintiffs would not have an adequate remedy at 
law on account thereof." 

Judge W. C. Harris issued a restraining order and the matter was 
heard before Judge R. A. Nunn, and the restraining order. was continued 
until the hearing of the case. 
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Clyde A .  Douglass and Robert N .  S imms  for plaintiff. 
Attorney-General B r u m ~ n i t t  and Assistant Attorneys-General gash 

and Silw for d ~ f c n d a n f .  

PER CURIAM. The only exception and assignment of error made by 
defendant was to the order by the court below continuing the restraining 
order to the hearing of the ease. I n  this we can see no error. Wentz v. 
Land Co., 193 N.  C., at  p. 34; Rea l f y  Co. v. Barnes, 197 N .  C., 6 ;  Scott 
v. Gillis, 197 N.  C., 223;  Land Co. v. Cole, 197 N. C., 452. 

I n  Brinkley v. Norman, 190 N .  C., 851, it is said: "This appeal is 
controlled by the principle announced in Seip v. Wright,  173 N .  C., 14, 
and in many other cases: 'Where it will not harm the defendant to con- 
tinue the injunction and may cause great injury to the plaintiff, if it is 
dissolved, the court generally will restrain the party until the final 
hearing.' " Hurwitz  v. Sand Co., 189 N.  C., 1. 

For the reasons given, the judgment below is 
Affirmed. 

CHARLES 1'. BUNDP, I~ECEIVER OF T R I P L E T T  LUhlBER COMPANY, V. 

COMMERCIAL C R E D I T  COhlE'KNT. 

(Filed 12 February, 1930.) 

Usury C a; Pleadings D +In this case held: cause of action for usury 
was stated and demurer for misjoinder should have been overruled. 

Where the plaintiff, a receiver of an insolvent corporation, seeks to 
enjoin the defendant from interfering with the collection of certain 
accounts of the insolvent which the defendant claims as purchaser, under 
contract, and by consent order it is agreed that the plaintiff collect the 
accounts and that each party reserves his rights as to the proceeds, and 
thereafter the plaintiff files an amended complaint alleging that the  con- 
tract of purchase of the accounts by the defendant was a subterfuge for 
the charging of usury and demands the statutory penalty: Held,  the 
amended complaint stated facts sufficient to constitute a cause of action, 
and there was no misjoinder of causes. 

APPEAL by plaintiff from Sink ,  Special Judge, at September Special 
Term, 1929, of MECKLENBURG. Reversed. 

Charles W. Bundy was duly appointed receiver of the Triplett Lum- 
ber Company, a corporation. The allegations in the complaint are to 
the effect that the Triplett Lumber Company owned sundry accounts, 
setting forth from whom and the amounts, due it, aggregating the sum 
of $13,020. That the defendant had filed a claim with plaintiff receiver, 
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claiming that the Triplett Lumber Company owed it $12,051.40, and 
also claiming to be the owner of the accounts above referred to and de- 
manding from the debtors that the amounts be paid to defendant and 
not to plaintiff receiver. That in  consequence of these conflicting de- 
mands the debtors were uncertain to whom to pay and by delay in collect- 
ing there might be loss. "That the plaintiff is fearful lest a large part of 
said accounts will be lost or the value thereof destroyed unless they are 
promptly and speedily collected; that, unless the defendant is restrained 
and enjoined from continuing its demands and notices, the   la in tiff will 
be unable to collect said accounts without the necessity of instituting 
separate suits against each one of the said debtors, although the plaintiff 
is informed and believes that any rights which the defendant may have 
against any or all of said accounts rest upon the same hasis, and that, 
to force this plaintiff to institute separate suits against each of the 
said debtors, will be a useless and unnecessary waste and expense.'' 
That defendant be restrained from collecting the accounts and plaintiff 
receiver be ordered to collect same; and "that the defendant be ordered 
and directed to assert in said receivership proceedings (my right, title 
or interest which it may have, or claim, into or against, said accounts, 
or any of them." 

Defendant in its answer admits it claims to be the owner of the sundry 
accounts under a contract made by it and the Triplett Lumber Com- 
pany, on 29 September, 1926, and sets forth a copy of the contract. I t  
claims that the sundry accounts were purchased in due course of business 
for value. I t  admits that i t  has notified the debtors to pay the sundry 
accounts to it as defendant owns them. That under the above contract 
no title to the account passed to plaintiff as receiver and prayed that 
the r e ~ t r a i n i n ' ~  order be denied. 

The matter came on for hearing before Judge A. M. Stack on 2 April, 
1929, and a consent order was agreed to and plaintiff ordered to collect 
the sundry accounts. "That the rights of the plaintiff rind defendants 
attach to the proceeds arising from the collection of said accounts in the 
same way and manner as they now attach to said accounts themselves; 
and that, after said accounts have been collected by the receiver, as 
herein authorized and directed, both parties shall then present all the 
facts to the court and the rights of the parties, in and lo the proceeds 
from the collection of said accounts, shall then be fully determined, and 
the rights of either party in and to said proceeds shall not in any way be 
prejudiced by the entry of this order. This cause is re;ained for fur- 
ther orders." 

On 22 August, 1929, plaintiff, upon motion and by consent of defend- 
ant, was allowed to file an amendment to the complaint and defendant 
allowed 30 days in which to file an answer. I t  may be ncted that in the 
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consent order no mention is made of a demurrer, but no advantage is 
taken of it. The amended complaint referred entirely to the dealings 
of the parties under the written contract which had theretofore been set 
forth in the defendant's answer. The amendment alleged, in substance, 
that said contract had been used by the defendant as a subterfuge to 
collect usurious interest from the lumber company and pFayed for a full 
determination of the rights of the parties and an accounting of all the 
transactions between the parties under said contract, claiming that usury 
was collected to the amount of $9,915.39, and under C. S., 2306, demand- 
ing judgment for $19,830.78. Thereupon the defendant filed a demurrer 
to the amended complaint, first upon the ground that several causes of 
action had been improperly united therein, and also upon the ground 
that the amended complaint failed to state facts sufficient to constitute a 
cause of action. This demurrer was sustained, the judgment reciting 
further that "The causes of action set up in the amended complaint are 
hereby dismissed." To this judgment the plaintiff duly excepted and 
assigned error, and appealed to the Supreme Court. 

John M .  Robinson and Hunter M .  Jones for plaintiff. 
J .  Lawrence Jones, J .  L. DeLamey and D. R. Dills for defendant. 

PER CURIAM. The case presents a controversy over a question of pro- 
cedure, but when we go to the heart of the matter, i t  would seem to be 
controlled by the second proposition laid down in Waters v. Garrh, 188 
N .  C., at  p. 310, as follows: "Second. I n  any action brought by the 
creditor to recover upon any usurious note or other evidence of debt 
affected with usury, it is lawful for the party against whom the action is 
brought to plead as a counterclaim or set-off, the penalties provided by 
the statute, to wit, twice the amount of interest paid, and also the for- 
feiture of the entire interest charged." 

The gravamen of plaintiff's first complaint was to collect sundry 
accounts, as delay and controversy would entail great loss. Defendant 
set up the contract by which it claimed these sundry accounts. Plain- 
tiff's amended complaint pleaded usury as a counterclaim or set-off, and 
demanded the penalty under the usury statute. 

We think the amended complaint states facts su5cient to constitute a 
cause of action, and there was no misjoinder of causes of action. We 
will not discuss this phase, as the case goes back for trial. The judg- 
ment below is 

Reversed. 
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AMERICAN AGRICULTURAL CHEMICAL COMPANY v. W. A. BROCK. 

(Filed 10 February, 1930.) 

Taxation D +Where assessment of property for taxw hmi not been mads 
at tdme of foreclosure, proceeds from sale are not liable therefor. 

Construing C. S., 2515, providing that the lien for taxes E ttaches to realty 
annually on the first of May, with C. S., 7980, requiring the one selling 
lands under foreclosure sale of a mortgage or deed of trus: to pay all tases 
then assessed against the property out of the proceeds, it is held: where 
the tases have not been assessed nor the tax rate ascermined under the 
provisions of the County Fiscal Control Act until aftex the foreclosure 
sale has been made, the proceeds or surplus from the foreclosure sale are 
not subject to the payment of the tases, and the lie11 of a judgment 
creditor of the mortgagor is payable out of the surplus from the sale 
without deducting the amount of the taxes, and the tams later assessed 
attach to the land in the hands of the purchaser at the foreclosure sale, 
although they attach to the land as of the first of hlay. 

APPEAL by defendant from Xinclair, J., at November Term, 1929, of 
PASQUOTANIL Affirmed. 

Special proceeding instituted under C. S., 2593, to determine the 
question of the plaintiffs right to a fund paid into the office of the 
clerk as the surplus remaining after payment of the amount due on a 
deed of trust executed by W. H. Jennette and L. B. Jennette and their 
wives to the Southern Trust Company to secure an indebtedness of 
$12,000. The plaintiff claims that it is entitled to the fund in question 
by virtue of a judgment recovered against the makers of the deed of 
trust and docketed after its registration. A jury trial was waived and 
by consent of parties the trial judge found the following to be the facts: 
There is now i n  the hands of the clerk of the Superior Ccwt  of Pasquo- 
tank County the sum of $1,456.91, representing the surplus formerly 
held by the trustee from the sale of the warehouse under the deed of 
trust described i n  the petition herein, which deed of truft was recorded 
in  said county on 2 July, 1923. After several raises in the bid under 
foreclosure proceedings, a final resale was held, and said property was 
struck off and sold to defendant and three other parties, as set out in the 
answer herein, on 19 May, 1928. An order of confirmation of said sale 
was entered by the clerk of the Superior Court of said county on 2 June, 
1928, and the trustee was therein directed to make title for said prop- 
erLy to the purchasers. A deed dated 9 June, 1928, acknowledged 
2 July, 1928, was delivered to the defendant by the trustee on 3 July, 
1928, the defendant having become the assignee of the bid of the other 
three purchasers on 19 June, 1928. The county commis!Goners of Pas- 
quotank County at a special meeting held on 28 July, 1928, determined 
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the tax rate for Pasquotank County for the tax  year 1928-29, and 
levied upon all the taxable property of Pasquotank County. The  board 
of aldermen of Elizabeth City, i t  being the proper agency so to do, on 
23 July,  1929, determined the tax rate for Elizabeth City for the tax 
year 1928-29, and levied upon all taxable property within said town. 

At  the time of thr  sale referred to above, confirmation thereof, and 
delivery of the deed to defendant, no tax rate had been determined by 
the said county o r  city authorities for said year, 1928. On  3 October, 
1927, a judgment was duly rendered in the Superior Court of Pasquo- 
tank County in favor of the plaintiff herein arid against the said W. H. 
and L. B. Jennette for the sum of $1,499.46 and costs, said judgment 
being properly cross-indexed and docketed on the same day as rendered, 
in the office of the clerk of the Superior Court of said county. Said 
judgment has not been either wholly or partially paid or satisfied, and is 
now, and was a t  the timer liereinbefore nlentioned, a validly esisting 
lien on all of the rral  estate of the said W. H. and L. B. Jennette, the 
lien of said judgment being immediately subsequent to the lien of said 
deed of trust, esccpt in so f a r  as the lien for city and rounty taxes for 
the t a s  years 1927-28, 1928-29, and certain paving assessments lierein- 
after referred to, intervene. The amount of said county ant1 city taxes 
due on said property for the yrar  1929-29 is $522.43. Kcither of said 
judgment debtors has erer  had a lioniestead allotted to liini, and both 
are, and were a t  all times referred to herein, residents of Sort11 ('aro- 
1i11a. Seit l ler  of said judgrncnt debtors claims any interest in eilid 
fund, but neither of said juclgnlent dttbtors has ever conreyctl or  nsiigncd 
any interest lie nliglit ha l e  in said funds. 

I t  nns  agreed by tlic partics that the city and county taxes for 1927 
($617.22) and tlic p a ~ ' i n g  ~ S S ~ S S I I I C I ~ ~ S  ($03.16) should bc paid out of the 
fund in the linnds of the clerk. I t  n a s  tliercupou adjudgcd tliat a t  tlip 
time of tlie sale and confirmation, and of delilery of tllc dred to Jcfcncl- 
ant, no taxes for tllc city or county had hccn asscssccl for  t l x  tns  gear 
1928-20; that no l c ~ y  of said t a s  had bwn mrdc by tllc authorities 
of tlie city or county; that the plaintiff's petitio~i ought to bi, nllowed; 
that  the tases for 1928, are not a propcr cl~nrgc againit thc fund in the 
1i:inds of tlic clerk; a11d tliat this fuutl bc applictl :is t i  paynic~it oil the 
plaintiff's judgment. Tlic d e f , ~ ~ ~ d n ~ ~ t  c\cepted and appcaltd. 

, \ m a r s ,  J. The dccd of trui t  was csccautcd on 1 ,Tulv, 1923, slid n n s  
duly registered the next day. The p1:rintiff's judgment \ \ a \  rcim-crcd 
:tnd docketecl on 3 Octobcr, 1927. Thc  prolwrty dcsc~ribed ill tlic tlecd 
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CHEMICAL COMPANY O. BBOCK. 

of trust was first exposed to sale in  February, 1928, but was finally sold 
on 19 May, 1928. On 2 June, 1928, the clerk issued an order requiring 
tho trustee to make title to the purchaser; the trustee executed his deed 
on 9 June, 1928, acknowledged i t  on 2 July, 1928, and delivered it to 
the defendant on 3 July, 1928. After paying the amount due on the 
deed of trust the trustee held a surplus, the application of which was 
disputed, and being in doubt as to the parties entitled to it, he brought 
this proceeding under C. S., 2592 e t  seq., for the purpose of having the 
proper party finally determined. The clerk made an order that the 
surplus be paid on the plaintiff's claim and on appeal to the Superior 
Court his judgment was affirmed. 

I t  is provided in C. S., 7987, that the lien of State, county and munici- 
pal taxes shall annually attach to all real estate of the taxpayer on the 
first day of June, but i t  is likewise provided in C. 5.: 2815, and in 
Public Laws 1927, ch. 80, sec. 440, that the lien shall attach annually 
on the first day of May; and it was held in Shafner v. Lipinsky, 194 
N. C., 1, that the lien of assessed taxes attaches to real elltate as of this 
date. 

I n  C. S., 7980, provision is made for adjusting the righl s of contesting 
parties: "In all civil actions and special proceedings whei-ein the sale of 
any real estate shall be ordered, the judgment shall provide for tho pay- 
ment of all taxes then assessed upon the property and remaining un- 
paid. . . . And whenever any real estate shall be sold by any person 
under any power of sale conferred upon him by any d e ~ d ,  will, power 
of attorney, mortgage, deed of trust, or assignment for the benefit of 
creditors, the person making such sale must pay out of the proceeds of 
such sale all taxes then assessed upon such real estate," etc. 

The defendant contends that the licn of the Statcm, county, and 
municipal taxes levied for the calendar year 1928-29 attached to all real 
estate described in the deed of trust on the first day of May, 1928; that 
this is the first lien on the land; and that it should be satisfied out of the 
fund arising from the sale of the propcrty in prefereiico to the lien 
created by the docketed -judgment. The plaintiff contends that the 
board of county commissioners did ~ o t  levy any tax until 2s July, 
1928 (C. S., 7971(40), that no t a s  had bccn asscssed aqninst the real 
property at  that time, and that C. S., iDSO, provides for 11c payment of 
such taxes only ns are assessed upon the property and rcinain unpaid at 
the date of the sale. These divcrse contentio~is present lie question in 
controversy. 

The County Fiscal Control Act wcnt into effect on 5' March, 1027. 
P .  L., 1927, ch. 146. I t  requires the board of county comrnissioncrs to 
appoint an accountant who shall prepare an estimate ctf the amounts 
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necessary to be appropriated to different objects of the county and its 
subdivisions for the next ensuing fiscal year. After the accountant sub- 
mits his budget estimate the board, not later than the fourth Monday in 
July in  each year, must adopt and record on its minutes an appropria- 
tion resolution by which appropriations shall be made for the several 
purposes of the county, and not later than Wednesday after the third 
Monday in August in  each year and after the ascertainment of the 
assessed valuation of property for taxation the board must levy such rate 
of tax as shall be necessary upon all the taxable property of the county, 
in the case of county appropriations, and upon all the taxable property 
in each subdivision, in the case of appropriations for subdivisions. 
Secs. 10, 11, 12. Under these provisions the board of aldermen deter- 
mined the tax rate and levied upon the taxable property in the city on 
23 July, 1928, and on 28 July, 1928, the board of county commissioners 
made a like assessment upon property within the county. 

I f  the uncomputed and unassessed tax was a lien upon the land at the 
time of the trustee's sale the tax lien was superior to the lien created by 
the deed of trust or the plaintiff's judgment. And as the purchaser's 
title relates back to the date of the deed of trust the land may yet be 
subject to a sale under the tax lien unless the defendant's contention that 
it should be paid out of the fund is correct in contemplation of law, 
especially in view of the holding that the object of C. S., 7950, is to 
pass a clear title to the purchaser. Wooten. v. Sugg, 114 N. C., 295; 
Exum v. Baker, 115 N. C., 242; Smith c. Xiller, 158 N. C., 99, 103. 

Was the uncomputed and unassessed tax a lien on the surplus fund 
when the clerk ordered the trustee to execute a deed to the purchaser? 
We think not. The statute contemplates the payment, out of the pro- 
ceeds of the sale, of such taxes as are assessed when the sale is made. 
C. S., 7980. To assess a tax is to fix the proportion which each person 
among those who are liable to it has to pay; to fix or settle a sum to be 
paid by way of a tax; to charge with a tax. Black's Law Dictionary; 
Bouvier's Law Dictionary. An assessment or levy of a tax is essential 
to its certainty. The judgment sets out the fact that no tax had been 
levied or assessed when the trustee executed his deed. I t  was impossible 
for the trustee to pay a tax which had never been levied, and the parties 
claimed a right to an immediate distribution of the fund. The defend- 
ant's contention involves, not only uncertainty as to the amount of tax 
to be levied, but indefinite delay in settlement by the trustee. For the 
purpose of attaching to and following the land the lien of the tax when 
assessed and levied relates back to the first day of May; but the pro- 
ceeds of a sale made under section 7950 may be applied to such taxes 
only as are assessed when the sale is made. We are not inadvertent to 
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the difficulties arising from statutes which are not easily to be reconciled, 
but we are of opinion that our disposition of the question conforms to 
the spirit of the law. The judgment debtors claim no interest in the 
fund and are not proper parties. The interests are those only of the 
plaintiff and the defendant. The judgment is 

Affirmed. 

EVERARD SHEMWELL, BY BAXTER SHEMWELL, HIS GUARDIAN, V. 
FRANK D. LETHCO, SOUTHERN REAL ESTATE LOAN AND TRUST 
COhfPANY ET AL. 

(Filed 19 February, 1930.) 

Pleadings D &Where there is misjoinder of parties and causes, action 
should be dimissed. 

Where new parties to an action are made who demur ,~poa the ground 
of misjoinder of parties and causes of action as to them, the demurrer will 
he sustained and the cause of action demurred to will be dismissed if it 
appears upon the pleadings liberally construed that the demurrer is well 
taken. C. S., 511, 535. 

APPEAL by defendant Lethco, from Stack, J., at April Term, 1929, of 
MECIILENBURG. Affirmed. 

This is an action brought by plaintiff against the defendants, alleging 
that a certain note set forth in  the complaint, secured by deed in trust 
made by the Asheville Realty Company, a corporation, vas  void and of 
no effect and praying that same be canceled and asking i?junctire relief 
pen&nfe l i f c .  The defendant Lethco and Trust Company answered de- 
nying the allegations. The defendant Lethco and Trust Company fur- 
ther answer and as a cross-complaint, or bill of action, make numerous 
allegations and pray that (1) The Ashe~ille Realty Company, (2) 
Baxter Shemwell, ( 3 )  A. L. Sink, (4) Fred Sechrist and (5)  Chas. 
Young be made parties defendant. The plaintiffs reply. Upon notice 
the matter of additional parties was heard before the clerk and an order 
made to the effect that they be made parties. Plaintiff excepted and ap- 
pealed to the Superior Court. The Superior Court judge allowed the 
motion making the additional parties. The plaintiff excepted, assigned 
error and appealed to the Supreme Court. 

This appeal is KO. 478, at the Spring Term, 1929, of the Supreme 
Court; under an agreed stipulation, it was continued to be heard at the 
Fall Term, 1929, when the defendants' appeal from the judgment, sus- 
taining the demurrer to defendants' cross-complaint or action, is heard. 
These two appeals are now considered by this Court together. The new 
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parties brought in  made a motion that  the original defendants recast 
their answer and cross-actions, etc. 

B t  April Term of the Superior Court the matter coming on to be 
heard on the foregoing motion, the defendant Lethco tendered judgment 
by default final on his cross-complaint or action. The court below re- 
fused to sign the judgment tendered and defendant Lethco excepted. 
At  said term the new parties asked to withdraw their motion to have 
defendants recast their answer and cross-complaint, etc., without preju- 
dice and file demurrer to the cross-complaint set forth i n  the answer of 
defendant Lethco and Southern Real Estate Loan and Trust  Company. 
The Court below allowed the motion, and defendant Letcho excepted. 

The demurrer is as follows : 
"The defendants, Asheville Realty Company, Baxter Shemwell, A. L. 

Sink, Fred Sechrist and Charles Young, demur to the cross-action set 
forth i n  the answer of F rank  D. Lethco and Southern Real Estate Loan 
and Trust  Company upon the following grounds : 

1. For that  the allegations contained in said answer do not state facts 
sufficient to constitute a cause of action against these defendants or 
any of them. 

2. For  that there is a misjoinder of parties and causes in  that  the 
causes of action sought to be alleged in the answer of said defendants do 
not affect the plaintiff or his cause of action as set forth in his com- 
plaint. 

3. For  that there is a misjoinder of the parties and causes in that all 
of the causes of action attempted to be alleged in  the said answer against 
these defendants do not all affect all of the defendants. 

Defendant Lethco excepted. The court below sustained the demurrer. 
Defendant Lethco excepted. On the exceptions above set forth by de- 
fendant Lethco, assignments of error were duly ~ n a d e  and an appeal 
taken to this Court. 

Ti l le f t ,  Tillett d? Kennedy for pJaintif, Baztei- Shemzuell and Ashe- 
villa Real ty  Company. 

11. L. Taylor for defendant Lefhco. 
C. 11. Gover for A. L. Sink, Fred Sechrk f  and Chm. Young.  

PER CI-RIAM. Pending this appeal the defendant Lethco died. The 
Commercial National Bank of Charlotte duly qualified as executor of 
his mill, and has been made a party defendant in the action mid per- 
mitted to and has adopted the  pleadings heretofore had in this action. 
We do not think that any of the assignments of error made by defendant 
Lethco can be sustained. The Superior Court has large discretion in 
reference to some of defendants' assignments of error and from the riew 
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we take of this matter, if error not prejudicial. Without going into an 
analysis of the cross-complaint, bill or action, we think ihe court below 
correct in  sustaining the demurrer filed by the new parties brought into 
the original action by the cross-complaint, bill or action of defendant 
Lethco, when he filed answer to plaintiff's complsint. 

I n  Bank v. Angelo, 193 N. C., at p. 578, citing numerous authorities, 
it is said: "It is well settled that where there is a misjinder,  both of 
parties and causes of action, and a demurrer is interposed upon this 
ground, the demurrer should be sustained and the act on dismissed." 
Land Co. v. Bcatty, 69 N.  C., 329; Rosa zi. Warehouse I ~ o . ,  182 N .  C., 
107; Pender Coumty v. King, 197 N .  C., 50. 

((A misjoinder of parties is not a material defect, and the action will 
proceed as to the parties properly joined; a misjoinder of causes is a 
defect, which may cause a separation into different acticns; and a mis- 
joinder of parties and of causes is a more serious defect, in that it may 
result in a dismissal of the action." McIntosh, N. C. Prac. & Proc. in 
Civil Cases, see. 442, p. 453. See C. S., 456, 460, 506, 507, 508, 511, 516, 
519, 521, 522; Merrill v. Merrill, 92 N.  C., 657; Killian v. Hanna, 193 
N. C., 17;  Thompson v. Buchanan, 195 N.  C., 155. 

Under our Code of Civil Procedure, we have universally held that in 
construing pleadings for the purpose of determining its effect, its alle- 
gations are liberally construed with a view to substantial justice between 
the parties. This does not mean that injustice should be done to others 
by improper joinder of parties and causes of action. We should main- 
tain a liberal but orderly system of practice and procedure, a jungle 
system would work injustice and sooner or later our practice and pro- 
cedure would be a tangled web and maze. C. s., 535. Clendenin v. 
Turner, 96 3. C., 421. 

We have read the record carefully in reference to the contentions of 
the parties and the briefs of the respective parties charging each other 
that the action and cross-action are inequitable. We pass only on the 
demurrer, as we are dealing simply with allegations. The parties con- 
tend in their briefs that there is an attempt to repudirite on one side 
and unconscionable claim on the other; the "pot calling the kettle black," 
but these are contentions of fact to be determined in  the court below and 
not for us. The judgment of the court below is 

Affirmed. 
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STATE v. BLACKWELL BARKLEY. 

(Filed 19 February, 1930.) 

Grand Jury A -Where juror is qualitled to serve during one week of n 
term he is not qualifi$d to serve during another--Motion to quash. 

Where a juror is qualified to serve on the grand jury for a certain week 
of the term of the criminal court, C. S., 2314, he is not qualified to serve 
for a different week, and he may not participate in the finding of a true 
bill upon an indictment during the week of the term for which he was not 
qualified, and in such cases the accused may successfully move to quash 
the bill of indictment if he makes a motion therefor when he is arraigned 
to answer, and before the jury has been empaneled to try his case. C .  S., 
2335. 

APPEAL by defendant from Sincluir, J., a t  November Term, 1929, of 
PASQUOTANK. Error.  

This is a criminal action tried a t  November Term, 1929, of the Supe- 
rior Court of Pasquotank County, on an  indictment returned by the 
grand jury for said term, charging that  defendant on 9 August, 1929, 
did wilfully, unlawfully and feloniously offer to  L. R. Holmes, chief of 
police of Elizabeth City, N. C., a bribe with the corrupt intent to in- 
fluence the said chief of police in the performance of his official duties, 
in violation of C. S., 4373. The  jury returned a verdict that  defendant 
is guilty. 

From judgment on the verdict that  defendant be imprisoned in the 
State's prison for a term of not less than two o r  more than three years, 
the defendant appealed to the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Tash for 
the Sta,fe. 

C. E. Bailey and Thos. J .  Marlchub for defendant. 

COKKOR, J. The indictment upon which the defendant in this action 
mas arraigned was returned by the grand jury, which mas drawn, sworn 
and empaneled on the first day of November Term, 1929, of the Supe- 
rior Court of Pasquotank County. The  indictment was returned by the 
grand jury during the first week of said term. 

Defendant's first assignment of error on his appeal to this Court is  
based on his exception to  the order of the trial judge denying his motion 
that  the indictment be quashed, for  that  Charles E. Sanders, J r . ,  who 
was sworn and who served as a nlembcr of the grand jury by which the 
indictment was returned, was not a regular juror for the first week of 
the November Term, 1929, of the Superior Court of Pasquotank County 
and for that  he was not drawn as a grand juror for said term. This 
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motion was made before the jury was sworn and empanded to try the 
issue between the State and the defendant. I t  was made on defendant's 
arraignment, and before he  entered a plea to the indictment. The 
motion was, therefore, made i n  apt  time. 

I t  is provided by statute in  this State that "all exceptions to grand 
jurors for or on account of their disqualifications shall be taken before 
the jury is sworn and empaneled to t ry  the issue, by motion to quash the 
indictment, and if not so taken, the same shall be deemed to be waived." 
C. S., 2335. I n  8. v'. Palrumore, 146 N. C., 604, 60 S. I{., 502, i t  was 
held that  the motion to quash the indictment in  that  ca,3e, made upon 
defendant's arraignment, and before he entered a plea to the indictment, 
was made in apt  time. I n  that case the indictment w:s quashed be- 
cause one of the members of the grand jury by which i t  was returned, 
was not qualified to serve as a grand juror at  the term of the court at  
which the indictment was returned. 

Upon the hearing of defendant's motion in the instant case, the tr ial  
judge found the facts and concluded therefrom that Charles E. Sanders, 
Jr . ,  was duly qualified to serve as a grand juror during the first week of 
said term. The motion was denied, and defendant duly e.wepted. 

The regular jurors for the November Term, 1929, of' the Superior 
Court of Pasquotank County were drawn by the board of commissioners 
of said county in  accordance with the provisions of the tatute. C. S., 
2314. As required by statute, some of said jurors were drawn to serve 
during the first week and others were drawn to serve during the second 
week of said term. Among the jurors drawn to serve during the first 
week was Charles E. Sanders; he, however, was not sumrioned, and did 
not attend during the said first week, for the reason that he was absent 
from the State. Among the jurors drawn to serve dur ng the second 
week was Charles E. Sanders, J r . ;  he was duly summoneci by the sheriff 
to attend and serve as a juror during the second week. When the 
rourt convened on the first day of tlie term, Charles E. S,inders, Jr., at- 
tended. H e  was present in the court room when the nanes  of regular 
jurors ~ ~ 1 1 0  were drawn to serve as grand jurors, were called. The name 
of Charles E. Sanders was drawn as a grand juror;  w h e ~  his name was 
called he did not answer. Charlrs E. Sanders, J r . ,  ans\wred, and went 
into tho jury box. H e  was sworn and served on the grand jury during 
tlie term until the grand jury was discharged. H e  was present and par- 
ticipated as a member of the grand jury when the bill of indictment in 
this action was acted upon by the grand jury and returned as a "true 
bill." 

When i t  is provided by statute that a regular term of the Superior 
Court to be held in  their county shall continue for more than one week, 
tho board of coniinissioners are required by statute to draw jurors for 
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each 71-eek of the term. When iurors have scrvccl for thc w ~ e k  for wliicli 
they wero draxri and summoned, tlie itatute requires that they shall b(8 
discharged by the judge. Ordlnarilv, grand jurors arc rhoscn frolii the 
rcgular jurors for the first week, in thc nianner pro\ itlcd by statutc,. 
C. S., 2333. I t  has bccn held, honcver, that  nhtm? the court did not 
conr-ene until tlie beginning of thc sccond neck, hccanw of tlic abwicc 
of the judge a s s ignd  to liold thc terin, during the f in t  ncc,k, grand 
jurors may be chosen from the rcgular jurors for tlic sc~wricl 11 t ck. 
8. v. TT'ood, 175 S. Cj., 809, 9.5 S. E., 1030. S o  person, hen-c~cr, i i  
qualified to ser lc  as a grand juror who is not a rcgulnr juror for the 
\reek during which the grand jury is  drann.  Charle:: 13. Sanders, .Jr., 
x a s  not drawn by the board of cornmissioners or sunirrionc~l by thc 
sheriff as a rcgular juror for the first week of the Kovember Term, 
1929, of the Superior Court of Pasquotank County;  he was, tlicreforc, 
not qualified to s e n e  as a grand juror at said term. Indecd, Charlcs E. 
Sanders, J r . ,  was not drawn ar a grand juror in accorda~ice \\it11 tlie 
requirements of the statute. C. S., 2333. S o  scroll of paper 011 \vllich 
his name was written was placed in a bos or hat ,  and clraxn thcwfrorn 
by a ahild under the age of ten Fears. Charles E. Sanders, J r . ,  althougli 
qualified to serve as a regular juror during the second week of the term, 
lvas not qualified to serve as such juror during tlie first ncek. He n:ls 
not qualifitd to serve as a grand juror a t  the time he served as such. 
I n  i_C. c. Perry, 122 N. C., 1018, 29 S. E., 384, it is held that the corn- 
petencg of a person to serve as a grand juror depends upon his qualifica- 
tions a t  the tirne he serves, and not upon his qualifications at  some other 
time. There was error i n  holding that Charles E. Sanders, J r . ,  was 
duly qualified to serve as a grand juror during the first wcck of the 
Xol-ember Term, 1929, of the Superior Court of Pasquotank County. 

As Charles E. Sanders, J r . ,  was not qualified to serve as a memhcr of 
the grand jury by which the indictment i n  this action was returried, 
and as notwithstanding his disqualification, he was present at arid par- 
ticipated in the deliberations of the grand jury which resulted in the 
return of the indictment, i t  must be held, i n  accordance with autliorita- 
tive decisions of this Court, that  there was error in the denial of de- 
fendant's motion that  the indictment be quashed. S. w. Paramore, 146 
N. C., 605, 60 S. E., 502; S.  v. Hayzcood, 94 IT. C., 847; S. v. JVatsor~, 
86 N .  C., 624; S. v. Smith, 80 N. C., 410; X. T .  Baldwin, 80 N. C., 390. 

I n  the last cited case i t  i s  said:  "It is settled that  the defendant, as 
indeed every person accused of a violation of the criminal law of the 
State, has the right not to be put  to  a public tr ial  except on a bill of in- 
dictment preferred by a grand jury composed of persons qualified as by 
statute prescribed. If there be a defect in the accusing body, i t  is the 
right of the par ty  indicted, by plea in  abatement or by motion to quash, 
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to avail himself of such defect; but it is required to be exercised at the 
earliest opportunity after bill found, which must be upon the arraign- 
ment when the party is first called upon to answer. S. v. Grifice, 74 
N. C., 316; S. v. Hatyzirood, 73 N. C., 437." 

The order denying defendant's motion that the indictmmt be quashed 
is reversed. The motion should have been allowed. There was 

Error. 

STATE v. CHARLIE LASSITER. 

(Filed 19 February, 1930.) 

Intoxicating Liquor A Honst i tut ional  Law B -State statutory pro- 
vision making the purchase of intoxicating liquor unlawful is valid. 

The State in its inherent and reserved power preserved to it by the 
Tenth Amendment to the Federal Constitution may enact valid laws relat- 
ing to prohibition when not in conflict with the Eighteenth Amendment to 
the Federal Constitution, or congressional legislation, and our State 
statute, 3 C. S., 3411(b), making the purchase of intosicating liquor a 
criminal offense is valid and enforceable. 

APPEAL by defendant from Sinclair, J., at December Term, 1929, of 
CHOWAN. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with (1)  transporting, (2) purchasing, (3) possessing: and (4) hav- 
ing in his possession for the purpose of sale intoxicating; liquors, con- 
trary to the statute in such cases made and provided and against the 
peace and dignity of the State. 

I t  was shown on the trial that the officers found a quantity of liquor, 
less than a, gallon, in the defendant's bedroom. The defendant admitted 
purchasing the liquor in question for his own use. 

Verdict : "Guilty of purchasing liquor." 
Judgment: Imprisonment in the county jail for 30 days and to pay a 

fine of $50 and the costs. 
The defendant appeals, assigning error. 

Attmey-General B m m m i t t  and Assistant Attorney-Ge7;,er,a,l Nalsh for 
the State. 

L. E. Grifin for defmdunt. 

STACY, C. J. I t  is the position of the defendant that ail the Volstead 
Act, 41 U. S. Statutes at  Large, 305, does not prohibit the purchase of 
liquor and the Turlington Act, ch. 1, Public Laws 1923, was adopted 
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"to make the State law conform to the National law in relation to intoxi- 
cating liquor" under the "concurrent power" clause of the Eighteenth 
Amendment, the State was, therefore, a t  the time of the enactment of 
the local statute, limited in its power to legislate more stringently on 
the subject than the Congress had done. 

A similar argument was advanced in  the case of U .  S. v. Lanza, 260 
I?. S., 377,  and answered by XI-. Chief Justice Taft, speaking for the 
Supreme Court of the United States, as follows : 

"The Amendment was adopted for the purpose of establishing prohi- 
bition as a national policy rcacl~ilig e w r y  part  of the United States and 
affecting transactions which are essentially local or intrastate, as well 
as those pertaining to interstate or foreign commerce. The second 
section means that  power to take legislative measures to make the policy 
effective shall cxist in Congress in respect of the territorial limits of the 
lYnited States and at  the same time the like power of the several States 
within their territorial limits shall not cease to exist. Each State, as 
also Congress, may exercise an  independent judgment in selecting and 
shaping measures to enforce prohibition. Such as are adopted by 
Congress become laws of the United States and such as are adopted by 
a State become laws of that State. They may vary in  many.particulars, 
including the penalties prescribed, but this is an  inseparable incident of 
independent legislative action in  distinct jurisdictions. 

"To regard the Amendment as the source of the power of the States 
to adopt and enforce prohibition measures is to take a partial and erro- 
neous view of the matter. Save for some restrictions arising out of the 
Federal Constitution, chiefly the commerce clause, each State possessed 
that  power in  full measure prior to the Amendment, and the probable 
purpose of declaring a concurrent power to be in  the States was to nega- 
tive any possible inference that in  vesting the n'ational Government 
with the power of country-wide prohibition, State power would be 
excluded. I n  effect the second section of the Eighteenth Amendment 
put an  end to restrictions upon the State's power arising out of the 
Federal Constitution and left her free to enact prohibition laws apply- 
ing to all transactions within her limits. To  be sure, the first section 
of the Amendment took from the States all power to authorize acts 
falling within i ts  prohibition, but i t  did not cut down or displace prior 
State laws not inconsistent with it. Such laws derive their force, as do 
all new ones consistent with it, not from this Amendment, but from 
power originally belonging to the States, preserved to them by the 
Tenth Amendment, and now relieved from the restriction heretofore 
arising out of the Federal Constitution. This  is the ratio decidendi of 
our decision in Vigliotti v. Pennsylw,nia, 258 U. S., 403. 
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"We have here two sovereignties, deriving power from different 
sources, capable of dealing with the same subject-matti.r within the 
same territory. Each may, without interference by the other, enact laws 
to secure prohibition, with the limitation that no legisl~ tion can give 
validity to acts prohibited by the Amendment. Each government in 
determining what shall be an offense against its peace and dignity is 
exercising its own sovereignty, not that of the other." 

Speaking to the same subject in S. v. Hammond, 188 3.. C., 602, 125 
S. E., 402, Hoke, C. J., delivering the opinion of the Court, said: 

"Again, it is held that the power of a State to enact ste tutes in regu- 
lation of the manufacture, sale and disposition of intoxicating liquors is 
not rested alone or dependent upon the Eighteenth Amendment to the 
Federal Constitution, the Prohibition Amendment, but by virtue of its 
sovereignty and in the reasonable exercise of its police powers, the State 
may if i t  sees proper establish more stringent regulationi3 on this sub- 
ject than are contemplated by the amendment referred to, with the 
limitation that the State may not authorize or sanction t ia t  which the 
National Amendment prohibits, and that if, in case of concurrent 
legislation as therein authorized, designed to enforce 'the amendment, 
there is conflict between the Federal and State law, the provisions of the 
Federal statute shall prevail. S. v. Harrison, 184 N. C., p. 762; S. v.  
Barksdale, 181 N. C., p. 621; S. v. Fore, 180 N. C., p. 744; Rhode 
Island v. Pallrner, 253 U. S., p. 350." 

I t  results, therefore, if we assume the lam to be, as it has been de- 
fined, "the highest expression obtainable, at any given time, of the 
people's conception of the correct rule of conduct," tha,, as now ex- 
pressed in the valid statutes of this State, it is unlawful to purchase, at 
any time or place in North Carolina, any quantity of intoxicating 
liquors for beverage purposes. 5'. v. Winston, 194 N. C., 243, 139 S. E., 
240. The same statute which makes i t  unlawful for any person to sell 
any intoxicating liquor as a beverage also makes it unlawful for any per- 
son to purchase it for such purpose. The seller and the purchaser are 
declared equally liable under the law. S. v. Hickey, ante, 45, 150 
S. E., 615. 

I t  is the avowed will of a majority of the people of this commonwealth 
that the use of intoxicating liquor as a beverage shall be prevented, and 
so the statute provides that it shall be unlawful to sell it cr to purchase 
i t  for such purpose. The right of the State so to legislat., without in- 
fringement of the Federal law, is undoubted. Such was its right before 
the adoption of the Eighteenth Amendment and the passage of the 
Volstead Act, and such right is still preserved to i t  under the Tenth 
Amendment to the Constitution of the United States. S. v. Harrison, 
supra. 

No error. 
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(Filed 19 February, 1930.) 

1. Attachment H +Intervener may not attack validity of attachment. 
Interveners in attachment may contest with the plaintiff the issue of 

their ownership of the property but not the regularity of the attachment 
or the validity of the seizure of the property thereunder. 

2. Replevin G +Party is not entitled to sell part of property held under 
replevy bond and pay for part sold and return the rest thereof. 

An intervener obtaining the possession of property attached by giving 
a replevy bond may not sell part of the property, such sale not being 
made as provided by C .  S., 812, and claim the right to pay for the part 
sold and return the balance thereof. 

APPEAL by intervener from Danieh, J., at October Term, 1929, of 
NASH. 

Civil action for debt in  which the plaintiff invoked the ancillary 
remedy of attachment against the property of the defendant, R. C. 
Haley, alleging that he had departed from the State with intent to 
defraud his creditors. 

W. J. Edwards & Company intervened, claimed title to the property 
attached, consisting of certain household and kitchen furniture, exe- 
cuted a replevin bond, and took possession of the property in attach- 
ment. 

The following verdict was rendered on the trial : 
"1. What amount, if any, is plaintiff entitled to recover of the de- 

fendant, R. C. Haley ? Answer : $708.10. 
"2 .  Was the property attached the property of the defendant, R. C. 

Haley ? Answer : Yes. 
"3. What was the value of the property attached at the time of its 

delivery to the interpleader? Answer: $500." 
From a judgment on the verdict in favor of the plaintiff, the inter- 

vener appeals, assigning the following errors : 
"1. That his Honor erred in refusing to dismiss or abate the action 

because of lack of proper service of summons and warrant of attachment 
upon the defendant, R. C. Haley. 

"2 .  That his Honor erred in refusing to charge the jury that they 
should find the value of the property attached in two sums, one sum to 
be the value of the property sold, and the other to be the value of the 
property unsold, and in charging the jury that they should find the 
value in  one sum only." 

Thorpe & Thorpe fw plaintiff. 
J .  A. Edgmtm and T. T .  T h m  for intmpleader. 
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STACY, C. J., after stating the case: The first assigninent of error 
cannot be sustained. Interveners in attachment may contest with the 
plaintiff the issue of their ownership of the property, but not the regu- 
larity of the attachment or the validity of the seizure. Feed Co. v. 
Feed Co., 182 N. C., 690, 109 S. E., 881; Forbis v. Lumber Co., 165 
IT. C., 403, 81 S. E., 599; Ba,nlc v. Furniture Co., 120 I T .  C., 475, 26 
S. E., 927. 

The second assignment of error is equally untenable. ?To part of the 
property was sold as provided by C. S., 812. The interrener, of its own 
volition, after obtaining possession of the property, dispoeed of some of 
it and is now claiming the right to return the balance and pay for the 
part that was sold. This right was denied, in principle at least, by the 
decision in Saliba v. X o f h e r  Agnes, 193 N. C., 251, 136 S. E., 706. 
And it may be added that "it is not so nominated in  the (replevin) 
bond.'' 

The record as presented shows no reversible error within our ap- 
pellate jurisdiction. 

No error. 

W. E. WOOD v. AVERY JONES. 

(Filed 19 February, 1930.) 

Trial F -Where it appears,that one of the issues submitted to the jury 
was ambiguous a new trial will be awarded. 

Where issues of negligence, contributory negligence, anal damages are 
submitted to the jury in a personal injury action, and the jury answers 
the first two in the affirmative and awards damages, a new trial will be 
awarded on appeal if it appears, in the light of the record, chat the second 
issue was ambiguous. 

APPEAL by defendant from Sinclair, J., and a jury, at November 
Term, 1929, of PASQUOTAXK. New trial. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendant as 
alleged ? Answer : Yes. 

2. Did the defendant by his own negligence contribute i,o his injury? 
Answer: Yes. 

3. What damages, if any, is plaintiff entitled to recover? Answer: 
$250." 

The court below on the verdict as rendered gave judgment in favor of 
plaintiff. Defendant excepted and assigned error and appealed to the 
Supreme Court. 
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Aydlett & Simpson for plaintif. 
Bhringhaus & Hall for dofendant. 

CLARKSON, J. I n  the light of the record, we think tho second issue 
ambiguous, and no judgment should have been rendered on the verdict. 
27 R. C. L., under "Verdict," p. 858, part  sec. 30, speaking to the sub- 
ject, says:  "A verdict should be certain and import a definite meaning 
free from ambiguity. The  jury cannot find both for the plaintiff and 
the defendant on the same issue, as for instance, by a verdict giving the 
plaintiff damages and finding the defendant not guilty. And a verdict 
wllich is too uncertain or indefinite to be construed either as a general 
or special verdict may be rejected by the court as meaningless and of no 
effect." I n  Ranlcin v. Oates, 183 X. C., a t  p. 518, i t  is said:  "The court 
was without authority to  reverse the jury's finding on the second issue, 
answer i t  himself, and then render judgment on the verdict as  amended. 
GarTand v. Arrowood, 177 S. C., 373; Sp~inkle v. Wellborn, 140 N. C., 
163;  IIemphiTl v. Hemphill, 99 N.  C., 436." See Bartholomew v. Par- 
rish, 186 N.  C., 81;  Lurnb~r Co. v. Lumber Co., 187 N .  C., 417; dlston 
v. Alston, 180 N .  C., 299; Sitterson v. Sitterson, 191 N. C., 319. There 
must be a 

New trial. 

NATHAN O'BERRY, TREASURER OF THE STATE OF NORTH CAROLINA, v. MECK- 
LENBURG COUNTY AND MECKLENBURG COUNTY HIGHWAY 
CORIRIISSION. 

(Filed 19 February, 1930.) 

1. Counties A *A county is a governmental agency of the State. 
A county is a governmental agency of the State and an integral portion 

of the general administration of State policy. 
2. Statutes B Menera1  statutes do not bind the s o v e d g n  unless by 

express provision. 
General statutes do not bind the sovereign unless the sovereign is ex- 

pressly mentioned therein. 
3. Taxation B *Statute levying excise tax on distributors of gasoline 

does not apply to counties using gasoline for governmental functions. 
A county purchasing gasoline for use by it in trucks and automobiles in 

the discharge of its governmental function of maintenance of its high- 
ways is not a "distributor" within the purview of chapter 93, Public 
Laws of 1927, imposing an excise tax upon distributors of gasoline, since 
general statutes do not bind the sovereign unless the sovereign is ex- 
pressly mentioned, and under the express language of the statute the 
Legislature could not have intended to include counties thereunder since 
counties could not be subject to the procedure for its enforcement nor 
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liable for the penalty for its evasion. As to whether Article V, section 5, 
of the State Constitution prohibits the General Assembly from levying 
such a tas on a county, qucere, but not decided, the question not being 
necessary to the determination of the case. 

CIVIL ACTIOX, before Grady, J., at Chambers, WAKE Ccunty. 
On 2 August, 1928, the Treasurer of North Carolina instituted an 

action in the Superior Court of Wake County against Mecklenburg 
County and the Mecklenburg Highway Commission. I t  was alleged in 
the cornplaint that the defendant, Mecklenburg County, was a body 
politic and corporate, and authorized to sue arid be sued. I t  was further 
alleged that "the General Assembly of North Carolina enacted chapter 
93, Public Laws of 1927, wherein there was levied and imposed a tax 
of four cents per gallon on all motor fuel, sold, distributed or used in 
this State; that all of the net proceeds of said tax is required to be paid 
into the State Treasury and there placed to the credit of the State High- 
way Fund, to be used for the purposes hereinbefore stated." I t  was 
further alleged that the county of Mecklenburg had received and used 
in the State of Korth Carolina from 13 April, 1927, to 97 June, 1928, 
184,485 gallons of gasoline, and that said gasoline was s~ibject to a tax 
of four cents per gallon, amounting to $7,379.40. 

The cause of action is confined exclusively to the liabilii y of Mecklen- 
burg County for said tax. 

The county filed an answer admitting that i t  had bought the amount 
of gasoline alleged in the complaint, outside of the State of North Caro- 
lina, and that said defendant "used said gasoline in the fitate of North 
Carolina solely and exclusively for the operation of automobiles, trucks, 
tractors, road building machinery and other machinery and appliances, 
in the performance of the duties vested in it, and required of i t  by law, 
in the construction and maintenance of the public highways of Meck- 
lenburg County, and the defendant avers that in carrying out such 
duties it was performing a governmental function and mas an instru- 
mentality of the State." 

Upon the hearing the following judgment was rendered 
"The defendant has received and used in the county of Mecklenburg 

since 3 April, 1927, up to 27 June, 1938, 184,485 gallons of gasoline, 
which was used by i t  in the building of roads in said munty and in the 
management, operation and maintenance of the roads, camps or con- 
vict camps of said county. Said gasoline was purchased outside of the 
State and shipped into the State through interstate commerce, without 
the payment of the tax of 4 cents per gallon, as provided by the laws of 
1927, in cases of 'distributors' as defined in said act. 

The tax or excise on said gasoline, if due at  all, amountr~ to $7,379.40; 
and that amount is due to the State through its Treasurer, by the de- 
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fendant, if the defendant is  liable a t  all for  said tax, under the pro- 
visions of chapter 93, Public Laws of 1927. 

The  defendant contends that  i t  is not liable for  said tax or duty, by 
whatever name i t  may be called, for  t ha t :  

(a )  I t  is  a political subdivision of the State, engaged in  governmental 
duties and cannot be taxed, o r  required to pay any duty on gasoline 
under the provisions of said act, because the imposition of such tax  or 
duty  would be in contravention of Article V, section 5, of the Constitu- 
tion of Nor th  Carolina. 

(b)  The  defendant does not fall within the meaning of the word "dis- 
tributor" as defined in said act of 1927. 

These are the questions presented, and upon the decision of the Court, 
as  to these two questions, i t  is admitted that  the rights of the parties 
depend. 

The  Court has already held that  the defendant is a political subdi- 
vision of the State, engaged in  gorernmental functions. Jenkins v. 
Grifith, 189 IL'. C., 633, 127  S. E., 626. This  being true in facr, the 
Court is of the opinion that the imposition of the tax of four cents per 
gallon upon gasoline purchased and used by the defendant is i n  contra- 
vention of the Constitution, Art. V, sec. 6. 

The  act of 1927, chapter 93, Public Laws, states that  the word dis- 
tributor shall include any person, firm, association or corporation that  
has on hand or in its possession, in this State, motor fucls being held 
for the purpose of sale, distribution or use, within the State. Section 3 
of said act further limits and defines the meaning of the word distribu- 
tor, and, as the entire statute should be considered in construir~g scc- 
tion 1 (Jones c. Board of Educafion,  185  N .  C., 303), the Court is of the 
opinion that  the word distributor as used in section 1, means only those 
who are engaged in the business of buying and selling motor fucls, and 
that  it does not apply to the defendant in this case. 

TVliereforc, it  is now considered by the Court, ordcrcd, adjudged and 
decreed, that  the plaintiff is not elititled to recover anything in this 
action; that  tho defendant go llcncc nithout day and recover its costs, 
to be taxed by tho clerk." 

From the foregoi~ig judgment the plaintiff appealed. 

Attorney-General Brunznti f f  and Bssista~nf Aflorncy-Gc~zeral S a d  for 
the State.  

J .  L. DeLaney and John S.  Cansler for defendant. 

BROGDEK, J. The record presents two questions of law, to w i t :  
(1) I s  a county liable for a tax upon gasoline, used by it in tlir dis- 

charge of its gorernmental functions? 
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(2)  I s  a county using gasoline in the discharge of it51 governmental 
functions within the purview of chapter 93, Public Laws of 1927? 

The defendant contends that it is not liable for said tax by reason of 
the application of Article V, section 5, of the Constitution of North 
Carolina, the pertinent portion of which is that "property belonging to 
the State, or to municipal corporations, shall be exempt from taxation," 
etc. A county under our system of government is not strictly a munici- 
pal corporation. This concept runs through the law, heginning with 
Mills v. Williams, 33 N. C., 558. The distinction between public and 
private corporations was thus expressed in that case: "The substantial 
distinction is this: some corporations are created by the mere will of the 
Legislature, there being no other party interested or concr*mzed. To this 
body-a portion of the power of the Legislature is delegated to be exer- 
cised for the public good, and subject at all times to be modified, changed, 
or annulled. Other corporations are the result of contract. The Legis- 
lature is not the only party interested; for, although i t  has a public pur- 
pose to be accomplished, it chooses to do it by the instrumentality of a 
second party. These two parties made a contract." 

Again in Boll v. Commksioners, 127 N .  C., S5, 37 S. E., 136, this 
Court declared: "Counties are not, in a strictly legal sense, municipal 
corporations, like cities and towns. They are rather instrumentalities 
of government, and are given corporate powers to esecute their pur- 
poses, and they are not liable for damages, in the absence of statutory 
provisions giving a right of action." To the same effect is the utterance 
in Jones v. Comissioncvs,  137 N.  C., 579, 50 S. E., 291, in these words: 
"These counties are not, strictly speaking, municipal corporatiolis at  
all in the ordinary acceptation of the term. They bavc many of the 
features of such corporations, but they are usually termod quasi-public 
corporations. I n  the exercise of ordinary governlnental -'unctions, they 
are simply agencies of the State, constitutcd for the convenience of local 
administration in certain portions of the State's territory, and in the 
exercise of such functions they are subject to almost un'irnitcd legisla- 
tive control, except where this power is restricted by cor~s,titutional pro- 
vision." The weight of authority is to the effect that all the powers 
and functions of a county bear reference to the gcneral policy of the 
State, and are in fact an integral portion of the general administration 
of State policy. White v. Comnlissioncrs, 90 IT. C., 4,37; IIugltes v. 
Commissioners, 107 N .  C., 598, 12 S. E., 465; P r i f c k a d  v. Co~nnzis- 
sioners, 126 N. C., 908, 36 S. E., 353; Ilz~rgia a. Smifh,  151 N. C., 561, 
66 S. E., 607; Xarsh v. EarTy, 169 N .  C., 465, S6 S. E., 303. 

Therefore, property h ~ l d  by a county is hcld for the express purpose 
of aiding or facilitating the discharge of gowrnmental functions. For 



N. C . ]  S P R I N G  TERM, 1930. 

this reason the property of the State and the property of the counties is 
exempt from taxation by express provisions of the Constitution in 
Article V. section 5 thereof. 

Another reason for exempting the property of the State and counties 
from taxation is thus stated by Cooley on Taxation, Vol. 11, 4 ed., para- 
graph 621: "Some things are always presumptively exempted from the 
operation of general tax laws because i t  is reasonable to suppose they 
were not within the intent of the Legislature in adopting them. Such is 
the case with property belonging to the State and its municipalities, 
and which is held by them for public purposes. All such property is 
taxable, if the State shall see fit to tax i t ;  but to levy a tax upon i t  
would render necessary new taxes to meet the demand of this tax, and 
thus the public would be taxing itself in order to raise money to pay 
over to itself, and no one would be benefited but the officers employed, 
whose compensation would go to increase the useless levy. I t  cannot be 
supposed that the Legislature would ever purposely lay such a burden 
upon public property, and it is therefore a reasonable conclusion that, 
however general may be the enumeration of property for taxation, the 
property held by the State and by all its municipalities for public pur- 
poses was intended to be excluded, and the law will be administered as 
excluding it in fact, unless i t  is unmistakably included in the taxable 
property by the Constitution or a statute." 

I t  is clear, from all the authorities upon the subject, that the State 
cannot levy a tax upon gasoline owned-by a count$, but the plaintiff 
insists that the said tax on the use of gasoline by a county is not a tax 
on property but an excise tax. This position is sound and is supported 
by uniform judicial declaration upon the subject. A s h e n  v. Conti- 
nental Oil Co., 252 U .  S.,  444; Boulman v. Confinental Oil Co., 256 
U.  S., 642; Texas Co. v. Brown, 258 U .  S., 466; Chicago J Io tw  Club v. 
Rinney,  160 N. E., 163; City  of Portland v. Kozer, 217 Pac., 833; 
Crockett v. Salt Lake County, 270 Pac., 142, 60 A. L. R., 867. 

"Taxes are charges imposed by the General Assembly, or under its au- 
thority for public purposes, and upon grounds of public policy." C m  
missioners v. fIa71, 177 11'. C., 490, 99 S. E., 372. Excise taxes are 
defined by Cooley, Vol. I, 4 ed., see. 42, as "taxes laid upon the manu- 
facture, sale or c6nsumption of commodities within the county, upon 
licenses to pursue certain occupations and upon corporate privileges." 
-411 excise tax is therefore a charge imposed by law, and in the case at  
bar, i t  is a charge upon the use of property devoted wholly to the dis- 
charge of governmental functions. Gasoline is essential to the govern- 
mental function of road building. Therefore, to levy a tax upon the use 
of one of the means by xhich governmental function is discharged is to 
lay a burden upon governmental function itself. This idea was ex- 



362 I N  T H E  SUPREME COURT. [I98 

pressed by the Supreme Court of the United States in helson 11. Ken- 
tucky, decided 18 April, 1929, and reported in 73 L. Ed., 683. In that 
case the State of Kentucky levied a tax upon the use of gasoline which 
was essential to the operation of a ferry boat engaged in interstate com- 
merce. The Court said: "A tax which falls directly upon the use of one 
of the means by which commerce is carried on directly burdens that 
commerce." Panhandle Oil Co. v. Mississippi, 277 U. S., 218, 56 
A. L. R., 585. The defendant county cannot dispose of gasoline except 
to use it for governmental purposes. Hence in the hands of the county 
the use of gasoline constitutes its sole property value. Moreover, is it to 
be presumed, in  the absence of express statutory declaration to that 
effect, that the General Assembly intended to levy a chruge or excise 
tax upon the performance of governmental function? The State Capitol 
in Raleigh is owned by the State. The physical property is therefore 
exempt from taxation by virtue of the constitutional exemption. Could 
the Legislature levy a privilege tax or excise tax of $10,000, or other 
sum, a year upon the use of the capitol by the Legislrlture and the 
Governor and other State officers in discharging their constitutional 
and governmental duties? As to whether the Legislature has such 
power, we do not decide, but certainly such power would not be pre- 
sumed, or such a result anticipated, in  the absence of express statutory 
declaration. This conclusion is justified by the utterance of the Court 
in Guilford County v. Georgia Co., 112 N .  C., 34, 1 7  S. E., 10, as follows: 
"General statutes do not bind the sovereign, unless specially mentioned 
in them. . . . The county is a part of the delegated authority of 
the State, and is pro hac vice the State.'' 

Without deciding the constitutional question involved, we are of the 
opinion that the defendant does not come within the purview of 
chapter 93, Public Laws of 1927. I n  that statute a tax of four cents 
per gallon was laid upon a '(distributor." Section 1 of the act defines 
a distributor as "any person, firm, farm, association, or corporation that 
has on hand or in his or its possession in this State, motor fuel being 
held for the purpose of sale, distribution or use within the State," etc. 

The contention of the plaintiff is that the county of R![ecklenburg is 
such a corporation as to bring it within the definition of "distributor," 
and that it is admitted that such corporation had the gasoline specified in 
the complaint in  its possession for "use within the State." The question 
then, is whether a county is a "distributor" when it uses gasoline in the 
discharge of its governmental' function. That is to say, when the 
General Assembly used the word "corporation" in said act, did it have in 
mind the ordinary business corporation, or did it also have in mind 
governmental agencies? The chief method of probing legislative intent 
is to examine the language which is supposed to express tl-at intent. I n  
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section 3 of the act it is declared that "any distributor engaged in busi- 
ness . . . and another distributor, prior to the commencement of 
doing business" shall "file an application for a license setting forth the 
name under which such distributor transacts or intends to transact busi- 
ness within the State, the address of each place of business and a designa- 
tion of the principal place of business." Sucf iistributor shall also file 
a bond in an amount not exceeding $10,000 with such surety as may be 
required. Such distributor shall also keep a record of all fuels pur- 
chased, received, sold, delivered or used by him. I f  any distributor 
makes a false or fraudulent report, he shall be guilty of a misdemeanor 
and fined not less than $100 nor more than $1,000. Furthermore, if the 
tax is not paid, the State Treasurer can secure a judgment for the 
amount and the Treasurer shall have '(all remedies now, or which may 
hereafter be given by the laws of the State of North Carolina for the 
collection of taxes, . . . for the collection of judgment recovered by 
the State Treasurer under this section.') I n  other words, if a county 
shall be deemed to be a distributor, it must make an application, give a 
bond and procure a surety. I f  any false statement should be made the 
county could thereupon be arrested and fined not less than $100 nor more 
than $1,000. Thereafter, the State Treasurer would take judgment, 
and if the county did not pay, he could levy an execution upon the 
county's property and sell it at  the courthouse door. The property of a 
county cannot thus be subjected to debt. Hughes v. Commissioners, 107 
K. C., 598, 12 S. E., 465; Gooch ti. G r e g o ~ y ,  65 N .  C., 142; Hurduure 
Co. v. Schools, 151 A'. C., 507, 66 S. E., 583. 

Furthermore, general statutes do not bind the sovereign uriless the 
sovereign is expressly mentioned. Thus in S. v. GarZatnd, 29 N. C., 48, 
Rufjin, C .  J., wrote: "It is a known and firmly established maxim that 
general statutes do not bind the sovereign, unless expressly mentioned in 
them. Laws are made prima facie for the government of the citizens, 
and not of the State itself." 

These considerations lead unerringly to the conclusion that the 
General Assembly did riot intend to include governmental agencies 
within the term "distributor." 

Our attention has been called to only one case in the country decid- 
ing the identical question involved in this litigation. That case is 
C'rockett v. Salt  Lake County, 270 Pac., 142, 60 A. L. R., 867. The 
Supreme Court of Utah decided that a county mas liable for the tax 
under a statute somewliat similar to our statute. The Court was sharply 
divided and the dissentiug opinions are strong and persuasive. The 
Portland case, supya, is also in point, but that case involved the rights 
of a city. 

Affirmed. 
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J. A. MINNIS, ADMINISTRATOR OF C. H. SHARPE, DECEASED, v. 
W. E. SHARPE ET AL., 

AKD 

R. L. SELF V. W. E. SHARPE ET AL., 

AND 
MRS. C. T. M. CLAPP ET AL. V. W. E. SHARPE ~ 1 '  AL., 

AND 
MISS ALMA GARRISON v. W. E. SHARPE ET AL. 

(Filed 19 February, 1930.) 

1. Corporations C c--Where directors should have discovered fraud of 
ofecer of corporation they a re  liable t o  persons defrauded. 

Where the president of a real estate corporation fraudulently converts 
the funds of its customers to the use of the corporation over a long period 
of time, and the directors know of, or should have discovered such fraud 
on the part of their officer by the exercise of reasonable diligence in the 
performance of their duties, an action will lie by the persons thus de- 
frauded against the directors. 

2. Corporations H -use of action against directors by persons de- 
frauded by offlcer of corporation does not pass to corporation's re- 
ceiver. 

Where the directors of a corporation are directly liable to third per- 
sons dealing with it arising from the defalcation or mismanagement of 
its officers, it is not a cause of action arising only to the  corporation that 
passes to the receiver upon its insolvency, requiring the p~~rmission of the 
court to maintain it. 

APPEAL by defendants from Cranmer, J., a t  Hillsboro, N. (>., 19 
August, 1929. From ALAMANCE. Affirmed. 

These were civil actions instituted in  Alamance County and were con- 
solidated for the purpose of hearing the demurrers to the complaints. 

The allegations of the complaints of the other plaintiffs against the 
defendants are practically the same (and some additional charges) as 
the complaint in J. A. Minnis, administrator of C. H. Sharpe. The de- 
murrers filed by defendants were the same as in the J. A. Minnis, ad- 
ministrator, action. W. E. Sharpe, Sallie Sharpe and the trustees 
served with summons, filed no demurrers. 

The court below rendered the following judgment : 
"These causes consolidated for the purpose of hearing the demurrers 

to the complaints and coming on to be heard before the Hon. E. H. 
Cranmer, judge holding courts of the Tenth Judicial Dktrict ,  a t  Hills- 
boro, N. C., on 19 August, 1929, and being heard:  

I t  is ordered that  the demurrer to each and every of said causes be, 
and it is hereby overruled and the defendants are  hereby allowed thirty 
days in  which to answer." 



N. C . ]  SPRING TERM, 1930. 365 

The defendants assign as error the action of the court i n  overruling 
the demurrers and signing the,judgment or order set out in the record, 
and appealed to the Supreme Court. 

Cooper A.  Hal l  and  Shuping & Hampton for plaintiffs. 
M. C. Terrell, H. J. Rhodes, F. P. Hobgood and Brooks, Parker,  

Smith  & W h a r t m  fw defendants. 

CLARKSON, J. The allegations of the complaint are  to the effect that 
W. E. Sharpe was for ten or fifteen years vice-president, director and 
general manager of the Alamance Insurance and Real Estate Company, 
a corporation. The said corporation was engaged in buying and selling 
real estate, issuing and selling bonds, negotiating loans upon property 
owned by others, acting as trustee in  deeds of trust and collecting money 
to be paid upon bonds of individuals; that Sharpe pursued a systematic 
course of dealing with plaintiff's intestate and the other plaintiffs, in 
collecting money from them to be applied on mortgages and deeds of 
trust, and misapplied and misappropriated their funds for the use of 
said corporation. That  actionable fraud in other particulars are 
sufficiently pleaded and charged against W. E. Sharpe. That the cor- 
poration became insolvent and in December, 1928, was placed in the 
hands of a receiver by United States District Court for the middle dis- 
trict of North Carolina, for the purpose of liquidating its affairs. That  
the directors were elected annually and that Kirk Holt was elected presi- 
dent and director. H e  is dead and Maude G. Holt, defendant. has duly 
qualified and is acting executrix of his estate; that defendants Kirk 
Holt was president and director, J. L. Scott and John M. Fix  were 
directors, at  the time that the wrongs that plaintiffs complain of were 
perpetrated; that they elected W. E. Sharpe annually to the position 
stated and gave him entire management of the assets and properties of 
the corporation. H e  had entire supervision and management during a 
period of ten or fifteen years and during that  period was pursuing a 
systematic method of cheating, defrauding and pursuing all fraudulent 
methods known to the ingenuity of man i n  the name of the corporation; 
that somo $300,000 mas misapplied and misappropriated by Sharpe 
duriirg the time mentioned belonging to hordes of individuals. 

I t  is charged (1) That during the period abore mentioned, W. E. 
Sharpe was elected annually as vice-president, director and general man- 
ager by the above-narned directors; ( 2 )  that they well knew, o r  could 
have known by ordinary care and diligence, that said Sharpe was pur- 
suing the policy above sct for th ;  ( 3 )  that they exercised no supervision, 
made no examination and instituted no inquiry into the affairs of the 
corporation; that they failed to devote ordinary skill and diligence in 
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the management of the business, did not familiarize themselves with the 
business, but entrusted the whole management to Sharpe; that they 
negligently and recklessly delegated the business, management and con- 
trol of the corporation to said Sharpe, who by his fraudulent scheme8 
and negligent and wasteful mismanagement of the corporation wrecked 
same, causing plaintiff's intestate the loss and damage set forth. (4)  
That the defendant directors utterly neglected and failed to perform the 
duties incumbent upon them by the by-laws to have an audit of the 
affairs of the corporation and otherwise grossly neglected to attend to the 
affairs of the corporation. (5) That the defendants direc1:ors had knowl- 
edge of or could have easily ascertained the fraud and embezzlement of 
said Sharpe, before mentioned, by the exercise of ordinary care and 
prudence in examining the books and assets of the corporiltion. (6)  That 
they failed and grossly neglected to exercise ordinary care and prudence 
in the performance of their official duties and in selecting the managing 
officer of the corporation; that by reason of such neglect, inattention 
and wilful abuse of their trust, as before stated, and as proximate result, 
plaintiff's intestate has suffered loss-alleging the amoult and praying 
for judgment. 

Tho defendants' demurrers as to the allegations and lack of allega- 
tions in the various complaints, are to the effect: (1) That there is no 
allegation that any of the defendants personally recei~ ed any of the 
funds paid and that plaintiffs have or will sustain any loss. ( 2 )  That 
plaintiffs mill not be paid in full out of the assets of the corporation. 
( 3 )  That the receiver of the Alamance Insurance and Real Estate Com- 
pany are not only proper but necessary parties, and there is no allega- 
tion that application has been made to U. S. District Court for per- 
mission to sue said corporation or the receiver thereof. ( 4 )  That plain- 
tiffs h a w  filed their claims with the receiver; that same have been dis- 
allowed or that they will not be paid in full. 
",I demurrer goes to the heart of a pleading and challenges the right 

of the pleader to maintain his position in any view of the matter, ad- 
mitting, for the purpose, the truth of the allegations of fact contained 
therein. Jfcym 22 Fennev, 196 N. C., 476; Wood z.. Kincaid, 144 N. C., 
393, 57 S. E., 4." Glass Po. I ) .  H o t e l  Corp., 197 N. C., at p. 1 2 ;  S. v. 
Trust Co., 192 K. C., at  p. 247. 

We think the court below mas correct in overruling the demurrers of 
the defendants. This action inrolres the liability of ojficers, viz., the 
president and director; vice-president, direc~tor and general manager; 
and other directors of tho Alamance Insurance and R e d  Estate Com- 
pany, a corporation, to third persons, the plaintiffs, for torts. W. E. 
Sharpe, the vice-president, director an? general manager, did not demur. 
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The question arises in this action as to the liability of corporate 
officers to third persons for damages resulting to said persons from torts 
committed by or participated in by the corporate officers, or where the 
corporate oflicers werc grossly ~~egligcnt of their duties and manage- 
ment. Torts of the corporation and its officers as causing a dirrct or 
peculiar loss to third persons. Where third persons are injured by a 
wrong done by the corporation, the corporation can act only by officers 
or agents, hence third persons should be entitled to recover from the 
officers or agents who are wrongdocrs. 

FIetcher Cyc. Corp., Vol. 4, p. 3771, part sec. 2535, speaking to the 
subject, says: ('It is thoroughly well settled that a man is personally 
liable for all torts committed by him, consisting in misfeasance-as 
fraud, conversion, acts done negligently, etc.-notwithstanding he may 
have acted as the agent or under directions of another. And this is 
true to the full extent as to torts committed by the officers or agents of 
a corporation in the management of its affairs. The fact that the cir- 
cumstances are such as to render the corporation liable is altogether im- 
material. The person injured may hold either liable, and generally he 
may hold both as joint fort-feasors. Corporate officers are liable for 
their torts, although committed when acting officially. They are liable 
for their torts regardless of whether the corporation is liable. . . . 
(p. 3772). I t  is no defense to such an action that the corporation is in 
the hands of a receiver and that hence the receiver should sue, since 
the cause of action is not one which passes to a receiver." Houston v. 
Thornton, 122 il-. C., 365; Russell v. Boone, 188 N. C., 830. Par t  sec- 
tion 2536, Fletcher, supra, at p. 3773: ((To make an officer of a cor- 
poration liable for the negligence of the corporation there must have 
been upon his part such a breach of duty as contributed to, or helped to 
bring about, the injury; that is to say, he must be a participant in the 
wrongful act. Some knowledge and participation, actual or implied, 
must be brought home to him." Section 2540, p. 3777: ''A general 
manager is liable for wilfully applying private funds, in the hands of the 
corporation, to the debts of the corporation. So knowingly permitting 
funds belonging to another to be appropriated to the use of the cor- 
poration, makes the directors personally liable. And directors are liable 
for the misapplication of funds held in  trust by the corporation, where 
they knew, or ought to have known, thereof. So a director of a business 
corporation who presumably had knowledge that i t  was receiving de- 
posits of money for safe-keeping, and that it was being misappropriated, 
is personally liable where he acquiesced therein. Directors who mingle 
money collected for another with the funds of the corporation, in  viola- 
tion of the instructions of the owner, or who knowingly permit their 
subordinates to do so, whereby the fund is lost, are personally liable 
therefor." Vir9;nkCarolinu Chemical Co. v. Floyd, 158 N. C., 455 
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I n  Caldwell v. Bates, 118 N .  C., at p. 325, we find: "That the direc- 
tors are liable for gross neglect of their duties, and mismanagement- 
though not for errors of judgment made in good faith--as well as for 
fraud and deceit." 

The following observations are made in Anthony v Jefress,  172 
N.  C., at p. 379: "It is immaterial whether the defendants were cogni- 
zant of the insolvent condition of the company or not. The law charges 
them with actual knowledge of its financial condition, and holds them 
responsible for damages sustained by stockholders and creditors by 
reason of their negligence, fraud or deceit. Pender v Speight, 159 
N .  C., 616; Townsend v. Williams, 117 N .  C., 330; Solomon v. Bates, 
118 N. C., 315." Hauser v. Tate ,  85 N.  C., at  p. 84-8; Besselieu v. 
Brown, 177 N .  C., 65; Braswell v. MOI-row, 195 N.  C., 127. 

The allegations in the present action deal with the liability of officers 
to third persons for torts. We are not dealing with "the question as to 
the right of creditors of the corporation to recover for torts of corporate 
officers where the injury is primarily to the corporation and it affects the 
creditors only as it affects all the creditors through the injury to the 
corporation to whom they look for payment of their debts.'' Fletcher, 
supra, at  p. 3770. 

I n  Wall v. Howard, 194 N.  C., at p. 311, these observat~ons are made: 
"Upon these pleadings only one question of law arise::, and that is 
whether this case, upon the complaint as drawn, is governed by the prin- 
ciple announced in Douglass v. Dawsom, 190 N .  C., 458, or Bane v. 
Powell, 192 N. C., 387. When money is placed in a bank upon general 
deposit the relationship of debtor and creditor thereupon arises and the 
money passes from the depositor to the bank. Corporaticn Commission. 
v. Trust Co., 193 N.  C., 696. As long as a bank is solvent, as defined 
by law, the officers and directors are authorized to receive deposits and 
permit the bank to receive them. I n  other words, in such case deposits 
are rightfully received. I f  such deposits, so made, are thereafter mis- 
applied, lost or wasted through the negligence of the officers and direc- 
tors, and as a result thereof the bank becomes insolvent, this is a wrong 
done the bank, and it or its receivers alone, nothing else appearing, can 
maintain the action for damages, and the principle of Douglass v. 
Dawson applies. But if the bank is insolvent at  the time the deposit is 
made, then the officers and directors commit a wrong, under the law, in 
permitting the deposit to be made. I n  other words, the 1:aking and re- 
ceiving money from the depositor, thus swelling the asse:s of an insol- 
vent bank, is a wrongful act done him personally and individually, for 
which wrong he alone can sue. I n  such event, the principle of Bme 
v. Powell applies." Ham v. N m o o d ,  196 N.  C., 762. 

I n  the present action, among other things, the charge is made that 
Sharpe, vice-president, director and general manager, misapplied moneys 
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collected from or for plaintiffs and used same in  the corporation busi- 
ness, and this was systematically done, through long years. This was 
known, or i n  the  exercise of reasonable care ought to have been known, 
by the defendants, directors, that  this mas an  actionable wrong to 
plaintiffs. A private corporation like the one in  this controversy has no 
authority like a bank that  takes depositors' money. The bank is allowed 
to take money on deposit and i t  is  mingled with other depositors' money 
and passes to the bank and the relation of debtor and creditor is created. 
Ordinarily there is no "trust quality." Corporation. Commission v. 
Trust Co., 193 N. C., 696; Corporation Commissiolt v. Trust  Co., 194 
N. C., 125. T h e  complaints allege causes of action against all the de- 
fendants as wrongdoers-joint tort-feasors-and as a proximate result 
causing a direct or peculiar loss to plaintiffs. The  demurrers were prop- 
erly overruled by the court below. For  the reasons given, the judgment 
below is  

Affirmed. 

HILDA SAUNDERS ASHLEY v. A. R. BROWN. 

(Filed 19 February, 1930.) 

1. Statutes B kin absence of express provision statutes will not be 
given retroactive effect unless necessary from construction. 

A statute which is not remedial or curative, but which affects a sub- 
stantial right will not he construed as retroactive or retrospective unless 
it expressly provides therefor, or by construction it is necessary to so 
regard it to carry out the legislative intent. 

2. Process B -Statute providing for service on Commissioner of Revenue 
in action against nonresident automobile owner has no r e t roadve  - 
effect. 

The statute which provides that a nonresident by using the highways of 
the State, will be deemed to have appointed the Commissioner of Revenue 
as his agent for the service of process is not remedial or curative, but 
affects a substantial right, and the appointment of the Commissioner 
thereunder is contractual, and the statute is not to be given retroactive 
effect, and service of process thereunder in an action accruing before the 
effective force of the statute is void. 

3. Statutes B +Statute adopted from another state will ordinarily be 
given the construction placed upon it by the  state from which adopted. 

Where a statute is adopted in our State from another State or country, 
as a general rule, it is to be construed in accordance with the interpreta- 
tion given it by the State or country from which it is adopted, especia'lly 
when the statute itself does not express any intention to the contrary. 

APPEAL by plaintiff from Sincl,a,ir, J., at September Term, 1929, of 
CAMDEN. Affirmed. 
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This is an action to recover damages for personal injury. The plain- 
tiff alleges that on 2 December, 1928, the defendant negligently operated 
an automobile on a public highway in Camden County , ~ n d  negligently 
caused its collision with a car in which the plaintiff was traveling, and 
thereby inflicted upon her serious personal injury for which she is en- 
titled to damages. The defendant entered a special appearance and 
moved to dismiss the action for the reason that there had been no valid 
service of process upon him and that the court had no jurisdiction to 
proceed against him in the premises. The motion was allowed, judg- 
ment mas entered, and the plaintiff excepted and appealed. 

The defendant was not personally served. The only (evidence of the 
service of process is contained in the plaintiff's affidavit which was filed 
25 September, 1929. She alleges that the summons was issued on 
10 August, 1929; that the summons and the complaint were served on 
the defendant by reading the summons and by delivering a copy of the 
summons and of the complaint together with $1.00 to A. J. Maxwell, 
Commissioner of Revenue of h'orth Carolina, on 20 August, 1929; that 
a copy of the summons and a copy of the complaint were mailed to the 
defendant by said Commissioner by registered mail and received by the 
defendant on 19 September, 1929 ; that on 19 August, 19139, the plaintiff 
caused the summons and the complaint to be served on the defendant 
by mailing a copy of each of these papers to the defendant by regis- 
tered mail and that said copy was received by the defendant on 
30 August, 1929. She further alleges that these acts are shown by the 
following return receipts which are attached to her affidrivit : 

Post Office Department-Official business 
Registered Article 
No. 574 
Return to Mrs. Hilda Saunders Ashley, 
c/o McMullan & LeRoy, 

Elizabeth City, N; C. 

RETURN RECEIPT : 

Received from the Postmaster the Registered or 
Insured Article, the original number of which appears 
on the face of this card. 

A. R. BROWN 
(Signature or Name of Addressee) 

Date of delivery, 30 August, 1929. 
2. Post Office Department-official business. 

Registered Article 
No. 4692 
Return to A. J. Maxwell, Commissioner, Raleigh, N. C. 
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RETURN RECEIPT : 
Received from the Postmaster the Registered or In- 

sured Article, the original number of which appears 
on the face of this card. 

A. R. BROWN 
(Signature or Name of Addressee) 

Date of delivery, 19 September, 1929. 

McMuZla,n & L e R q  for plaintiff. 
W .  Shelpard Drewry and Ehringhaus & Ha71 for defendant. 

~ A N S ,  J. I n  1929 the General Assembly enacted a statute regulating 
the service of process upon nonresidents of the State in civil actions 
growing out of accidents or collisions in which the owners or operators 
of motor vehicles are charged with liability in  damages. P. L. 1929, 
ch. 75. The act was ratified 1 March, 1929, and immediately became 
effective. The first section is as follows: 

"That the acceptance by a nonresident of the rights and privileges con- 
ferred by the laws now or hereafter in force in this State permitting the 
operation of motor vehicles, as evidenced by the operation of a motor 
vehicle by such nonresident on the public highways of this State, or the 
operation by such nonresident of a motor vehicle on the public high- 
ways of the State other than as so permitted or regulated, shall be 
deemed equivalent to the appointment by such nonresident of the Com- 
missioner of Revenue, or of his successor in  office, to be his true and 
lawful attorney upon whom may bo served all summonses or other law- 
ful process in any action or proceeding against him, growing out of any 
accident or collision in which said nonresident may be involved by rea- 
son of the operation by him, for him, or under his control or direction, 
express or implied, of a motor vehicle on such public highway of this 
State, and said acceptance or operation shall be a signification of his 
agreement that any such process against him shall be of the same legal 
force and validity as if served on him personally. Service of such 
process shall be made by leaving a copy thereof, with a fee of one dollar, 
in the hands of said Commissioner of Revenue, or in his office, and such 
service shalI be sufficient service uDon the said nonresident: Provided, 
that notice of such service and a copy of the process are forthwith sent 
by registered mail by the plaintiff or the Commissioner of Revenue to 
the defendant and the defendant's return receipt and the plaintiff's 
affidavit of compliance herewith are appended to the summons or other 
process and filed with said summons, complaint and other papers in the 
cause. The court in which the action is pending shall order such con- 
tinuance as may be necessary to afford the defendant reasonable oppor. 
tunity to defend the action." 
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The trial court found the following facts and made them a part of the 
judgment: (1) The plaintiff's injury, which is the subjevt of the action, 
occurred on 2 December, 1928, arid therefore prior to the ratification 
of the ac t ;  (2) the plaintiff is a nonresideat of Kor th  Carolina and a 
resident of Virginia;  (3)  the defendant is a nonresident of Korth Caro- 
l ina ;  (4) when the injury occurred both parties were and have since 
continuously been nonresidents of the State;  (5 )  at  no time since 
3 December, 1928, has the defendant been in the State, or  driven, or 
caused or expressly or  impliedly permitted to be driven upon its high- 
ways any motor vehicle which he owned or controlled. Since the facts 
thus found are  binding upon this Court, i t  is obvious that the determi- 
native question is whether the act of 1989 is retrospective or only pros- 
pective in  i ts  operation. 

As applied to statutes the words retroactive and retrospective may be 
regarded as synonymous and may broadly be defined as having reference 
to a state of things existing before the act in question. A retrospective 
law may be defined more specifically as one ('which is made to affect 
acts or transactions occurring before i t  came into ejlect, or rights 
already accrued, and which imparts to them characterisi ics, or ascribes 
to them effects, which were not inherent in their nature in  the contem- 
plation of the law as i t  stood at  the time of their occurrerice." Black on 
Interpretation of Laws, 247. 

Concerning its retrospective operation the statute contains no express 
declaration of the legislative intent. We must therefcre observe the 
general rule that  all statutes are to be construed as having only prospec- 
tive operation unless an intention to give them retrospective effect is 
expressly declared or necessarily implied; or, as stated in  United 
S f a f a  v. Hetk, 7 U .  S., 3 Cranch, 398, 413, 2 Law Ed., 479, 483, that 
"words in a statute ought not to have a retrospective application, unless 
they are  so clear, strong, and imperative that no other meaning can be 
annexed to them, or  unless the intention of the Legislature cannot be 
otherwise satisfied." A specific application of the rule i ?  several of its 
phases may be seen by reference to the following cases: Lrnited States v. 
Burr, 159 U.  S., 78, 40 L. Ed., 82; United States v. American. Sugar Ref. 
Co., 202 U. S., 563, 50 L. Ed., 1149; Wilkinson v. Wright, 1 N. C., 422;  
Peace v. Nailing, 16 N. C., 289, 296; Nerwin v. Balllard, 66 N. C., 398; 
Grem v. Ashmille, 114 N .  C., 678; illa~nn v. Allen, 171 N.  C., 219; Wad- 
dill v. Masten, 172 N .  C., 582; Commissioners v. Blue, 190 N.  C., 638. 

An intention to make the statute retrospective is neithcr expressly de- 
clared nor necessarily implied; but an  intention to make its operation 
prospective only is clearly indicated. The service of process under this 
act upon a nonresident of the State i s  predicated upon the appointment 
by the nonresident of the Commissioner of Revenue, or his successor in 
office, as the attorney upon whom, in  actions against the nonresident, a 
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summons or other lawful process may be served; and the appointment 
of an attorney for this purpose is predicated upon the acceptance by a 
nonresident of the privilege of operating motor vehicles upon the public 
highways of the State. His acceptance of this right at any time after 
the act was ratified is deemed equivalent to the appointment of the 
Commissioner of Revenue as his attorney. But at  the date of the 
alleged injury his use of the public highways did not impliedly or 
otherwise have the effect of appointing an attorney upon whom process 
could be served for the purpose of bringing him within the jurisdiction 
of the courts of this State; and the defendant has not at any time since 
the ratification of the act been in the State or permitted a motor vehicle 
owned or controlled by him to be driven on its highways. 

Curative and remedial statutes which are necessarily retrospective 
must be given a retrospective operation unless the effect will be to dis- 
turb vested rights or to impair the obligation of contracts. 25 R. C. L., 
790, e t  seq. But the statute under consideration is neither remedial nor 
curative; i t  imposes a contractual obligation and affects substantial 
rights. I f  construed as retrospective, it would confer upon the plaintiff 
a legal right where none before existed and deprive the defendant of his 
exemption from the servi'ce of process by the method therein prescribed. 

The act in question was modeled after the Massachusetts law. Acts 
and Resolves of Massachusetts, 1923, ch. 431, see. 2. I n  substance the two 
are almost identical. The validity of the latter act was sustained by the 
Massachusetts Supreme Judicial Court in Pawloski v. Hess, 35 A. L. R., 
945, and on a writ of error by the Supreme Court of the United States in 
Hess v. Pawlos3ci, 274 U. S., 352, 71 L. Ed., 1091. See P o t i  v. N. E. 
Road Machimry CO., 140 Vt., 587; 8. v. Johndon, 79 N .  J. L., 49, 
74 At., 538; R a m  v. State, 81 N. J. L., 594, 80 At., 453; Kane v. New 
Jersey, 242 U. S., 160, 62 L. Ed., 222. The question of its application 
to actions growing out of accidents or collisions which occurred before it 
became effective was considered by the Massachusetts Supreme Judicial 
Court in Parabcwhi v. Shaw, 155 N. E., 445. The Court held that 
there was no legislative attempt to make the statute applicable to cases 
which had arisen before i t  became effective, and the order granting a 
motion to dismiss the action for this reason was a5rmed. I n  the course 
of the opinion Rugg, C. J., said: ('The essence of that statute is that the 
operation of a motor vehicle upon the highways of this commonwealth 
by a nonresident shall be (deemed equivalent to the appointment by 
such nonresident of the registrar of motor vehicles' as his attorney for 
the service of all lawful processes in  the specified actions and 'a signifi- 
cation of his agreement that any such process against him' so served 
'shall be of the same legal force and validity as if served on him per- 
sonally.' The statute thus imposes upon the nonresident operating a 
motor vehicle as there described the contractual obligation of making 
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the registrar of motor vehicles his agent for  the limited purpose stated. 
Such a contractual obligation relates to substantive rights and not 
merely to remedy. I t  is manifest from the frame of the act that  there 
was no intention on the part  of the Legislature to attempt to  ascribe such 
contractual obligation to acts committed before the :statute became 
operative." 

This construction is applicable to the statute before us. The  con- 
tractual obligation arises upon the nonresident's acceptance of prof- 
fered rights and privileges, which signifies his agreement that  process 
served upon his attorney shall be equivalent to  personal service upon 
himself. While the decisions of one State are  not corclusive on the 
courts of another, there is  an  established principle to the effect that  
"where a statute is adopted from another State or country, and the same 
has been construed by such State o r  country, i t  is the &era1 rule that  
the statute is  to be held to  have been a d o ~ t e d  with the  construction so 
given to it, and particularly where the statute itself does not express any 
intention to the contrary." People v. Trust CO., 289 Ill., 475, cited in 
Bank v. Doughton, 189 N. C., 50. See Harvard  Law Review, February, 
1930, note, page 623. 

The  statute assailed in Wuchter v. Pizzutti, 276 U .  S., 13, 72 L. Ed., 
446, was held invalid because it contained no provision making i t  rea- 
sonably probable that  the notice would be communicated to the person 
sued; but i t  differs materially from our statute. 

We are of opinion that  the act of 1929 has no application to actions 
growing out of accidents or collisions which occurred befcre i t  went into 
effect, and that  the judgment of the tr ial  court should be affirmed. 

Judgment affirmed. 

STATE AND CITY BAKK AND TRUST COMPANY v. M. N. HEDRICK, 
G.  C. HOBGOOD AND BALLARD NORWOOD. 

(Filed 19 February, 1930.) 

Bills and Notes 0 d-Purchaser of demand note six months after its date 
is not a holder in due course. 

A demand note to be negotiated in due course must be negotiated within 
a reasonable time after its date, and where the purchaser has acquired it 
six months after date it is not within a reasonable time, and he will not 
be regarded as a holder in due course, and a payment or settlement be- 
tween the original parties will discharge those liable thereon, as against 
the rights of such purchaser, and the question of whether there should be 
contribution among the cosureties does not arise. C. S., 2'978, 3034. 

APPEAL by defendants, G. C. Hobgood and Ballard Norwood, from 
Harding, J., at May Term, 1929, of RQWAN. Reversed. 
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This  action was heard upon exceptions duly filed by the defendants, 
G. C. Hobgood and Ballard Norwood, to findings of fact and conclu- 
sions of law made by the referee, to whom the action had been referred 
for trial. A11 of the exceptions were overruled by the court. The  report 
of the referee was in  all respects approved and confirmed. 

I n  accordance with the conclusions of law made by the referee, upon 
his findings of fact, judgment was rendered : 

"(1) That  the plaintiff recover of the defendant, M. N. Hedrick, the 
sum of $3,194.38, with interest on $2,904.91, from 22 April, 1925, and 
interest on $289.47 from 24 April, 1929, until paid, to be discharged by 
payment of one-third of said amount by each of the defendants. 

(2 )  That  the defendant, M. N. Hedrick, recover of the defendant, 
G. C. Hobgood, the sum of $1,064.79 with interest on $968.30 from 
22 April, 1922, and interest on $96.49 from 24 April, 1929, until paid;  
the said sums to be paid to the plaintiff bank by the defendant, G. C. 
Hobgood, in contributory exoneration of the judgment of said bank 
against the defendant Hedrick;  said payment when made to be credited 
upon and to discharge p o  tanto the amount adjudged to be due plaintiff 
bank by defendant, &.I. N. Hedrick. 

( 3 )  That  the defendant, 31. N. Hedrick, recover of the defendant, 
Ballard Sorwood, the sum of $1,064.79 with interest 011 $968.30 from 
22 April, 1922, and interest on $96.49 from 24 April, 1929, until paid;  
the said sums to be paid to the plaintiff bank by thc defendant, Ballard 
Norwood, in contributory exoneration of the judgmrnt of said bank 
against tlie defendant Hedrick;  said payment when made to he crcdited 
upon and to discharge pro tanto the amount adjudged to hc due plaintiff 
bank by the defendant, M. N. Hedrick. 

(4 )  That  execution issuo in this case at the instance of tlic defendant 
IIedrick against the defendants, G. C. Hobgood and Ballard Nornood, 
to enforce the payrnent of the amounts due by tlienl in contributory 
exoneration as above set out. 

(5 )  That  the plaintiff recover of the drfcndant, M. N. IIedrick, the 
costs to be taxed by tho clerk, and that  hl. IS. Ilcdrick recover of G. C. 
ZIobgood and Ballard Xornood, each om-third of the costs of this action, 
ir~cluding the referee's fee and tlic stcnogrnplicr's fee." 

Neither the plaintiff nor the defe~ldant, hf. N. liedrick, excepted to 
or appealed f r o ~ n  the judgment. 

The defendants, G. C. IIohgood and Ballard Norwood, cxxptcd to 
said judgment and appealed therefrom to tlie Supreme Court. 

Roystcr LC. Roysler, Craige B Cruige and P a r h a ~ n  LE. L ~ ~ P I -  for de- 
fendant Hedrick. 

A. FIT. Graham, Jr. ,  for drfertdanf IIobgood. 
1Tich.s & S f  em for d c f ~ n d a n t  Norwood.  
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CONNOR, J. On 24 July, 1925-the date of the summons in this 
action-the plaintiff bank was the owner of a note for the sum of 
$10,000, executed by the Bank of Virgilina, and payable to the order of 
the plaintiff. This note was dated 7 December, 1923, and was due and 
payable thirty days after date. I t  was in renewal of a note for a like 
amount, executed on 10 June, 1920, by the Bank of Virgilina, and also 
payable to the plaintiff. The note held by plaintiff was secured by col- 
lateral transferred to   la in tiff by the Bank of Virgilina. 

At the date of the commencement of this action, the Bank of Vir- 
gilina was insolvent. I t  had been adjudged insolvent, rind had ceased 
to do business on 9 December, 1923. Payments have been made on the 
note held by plaintiff out of the proceeds of collections made on the col- 
lateral securities held by plaintiff for said note. There is now due the 
plaintiff on said note, as found by the referee, the sum of $2,904.91, with 
interest from 22 April, 1922. 

Plaintiff by this action seeks to recover said sum of the defendant, 
M. N. Hedrick, by reason of his liability on a note for $5,000, which 
plaintiff holds as security for the note of the Bank of Virgilina. The 
defendant, 31. N. Hedrick, admits his liability to p l a i n t 3  for this sum; 
he contends, however, that the defendants, G. C. Hobgood and Ballard 
Norwood, are equally liable with him for said sum, for that upon the 
facts found by the referee, they are cosureties with him for the Bank of 
Pirgilina on its note held by the plaintiff. 

At the commencement of this action, plaintiff held 8s collateral se- 
curity for the note of the Bank of Virgilina, three notes, each for the 
sum of $5,000. Each of these notes was payable to the order of the 
Bank of Virgilina, and each had been endorsed and negotiated to the 
plaintiff by said Bank of Virgilina as security for its note to the plain- 
tiff for the sum of $10,000. No payment has been made on either of 
said notes, and they were all past due at  the commencement of this 
action. 

One of these notes, dated 8 December, 1923, and due four months after 
date, was executed by Griswold & Hedrick, il partners hi^, of which the 
defendant, If. N. Hedrick, was a member. This note was executed by 
tho makers for the accommodation of the Bank of V:rgilina. They 
received no consideration for said note. On 9 December, 1923, this note 
was negotiated to the plaintiff by tho Bank of Virgilina, the payee, 
under such circumstances as constituted tho plaintiff the holder in due 
course of said note. For this reason the defendant, M. N. Hedrick, ad- 
mitted his liability to the plaintiff for the amount whil:h was due the 
plaintiff on the note of the Bank of Virgilina, at the coinmcncement of 
this action, to wit:  $2,904.91, with interest from 22 April, 1922. 

The other two notes, held by the plaintiff as collateral ,~ecurity for the 
note of the Bank of Virgilina, were each dated 23 September, 1919; 
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each was due on demand. One of these notes was executed by Jones & 
Hobgood, a partnership, of which the defendant, G. C. Hobgood, was a 
member. The other note was executed by the defendant, Ballard Nor- 
wood, and Peyton Puryear, who were partners under the firm name of 
Norwood & Puryear. Both of these notes were endorsed by the Bank of 
Virgilina and delivered to the plaintiff on 10 June, 1920, as collateral 
security for its note to the plaintiff, for the sum of $10,000, executed on 
said day. Neither the firm of Jones & Hobgood nor the firm of Nor- 
wood & Puryear was indebted to the Bank of Virgilina on account of 
said notes on 10 June. 1920. 

Both said firms were engaged in the business of selling tobacco as 
warehousemen at Virgilina in the State of Virginia during the tobacco 
selling season of 1919. This season began in September and closed in 
December of said year. At the beginning of the season both said firms 
made arrangements with the Bank of Virgilina to pay their checks for 
tobacco sold by them. I n  contemplation of possible overdrafts in their 
account with said bank, each firm executed its note for $5,000, payable 
to tho order of the bank, and due on demand. I t  was understood that no 
overdraft would stand on the books of the bank for more than a few 
days. Each note was held by the bank to cover any possible overdraft 
in the account of the makers. At the close of the tobacco selling season 
on or about 20 December, 1919, both said firms had a full settlement 
with the hank, paying to said bank whatever sum was due on their re- 
spective notes. At the date of said settlement, each note was ill the pos- 
session of the cashier of the bank. He promised to return said notes with 
their canceled checks to each of said firms. He  failed to do this, and 
subsequently on 10 June, 1920, fraudulently endorsed and negotiated 
both said notes to the plaintiff. 

The referee found as a matter of fact and concluded as a matter of 
law, that both said notes, dated 23 September, 1919, and duel on demand, 
and negotiated to the plaintiff by the payee on 10 June, 1920, were nrgo- 
tiated withill a reasorlable time after their issuance, and that therefore 
the plaintiff took said notes and held the same as a holder in due course. 
The coiiclusion of the referee that the defendants, G. C. Hohgood and 
Ballard Norwood, are liable to plaintiff as sureties, for the amount now 
due the plaintiff by the Bank of Virgilina, as the balance due on its note 
for $10,000, and that the three defendants are cosureties for said 
amount, is predicated upon his finding that plaintiff is the holder in due 
course of each of said notes for $5,000. I t  is conceded that plaintiff is 
the holder in due course of the note executed by Griswold & Hedrick; 
if the plaintiff is not the holder in due course of the notes executed by 
Jones E: Hobgood and by Norwood & Puryear, then upon the facts found 
by the referee, plaintiff could not recover upon said notes. If the de- 
fendants, 0. C. Hobgood and Ballard Norwood, are not liable in this 
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action to the plaintiff, they cannot be held liable to the defendant, M. N. 
Hedrick, as cosureties with him. The determinative question, therefore 
on this appeal, is whether plaintiff is the holder in  due course of the 
notes executed by Jones & Hobgood and by Norwood & Piiryear. 

I t  is generally held, without regard to statutory provisions, that a 
negotiable instrument due and payable on demand is not overdue for 
the purpose of negotiation, until after the lapse of a reasonable time, 
and that what is a reasonable time depends upon the facts and circum- 
stances of the particular case. 8 C. J., p. 408, section 603. These prin- 
ciples have been recognized as the law and are included in the Uniform 
Negotiable Instruments Act, which has been enacted as She law in this 
State. C. S., 3034, and C. S., 2978. Where a negotiable instrument, 
payable on demand, is negotiated an unreasonable length of time after 
its issue, the holder is not deemed a holder in due course. Upon the 
facts found by the referee, in  the instant case, and approved by the 
Court, we are of opinion that as a matter of law, the negotiation of the 
notes dated 23 September, 1919, and due on demand, to the plaintiff on 
10 June, 1920, was after the lapse of a reasonable time, m d  that there- 
fore it mas error to hold that plaintiff became and was thl? holder in due 
course of said notes. Even if i t  should be held that upon the facts of the 
instant case, the notes were not overdue until after 20 December, 1919, 
nearly six months had elapsed from said date before the notes were nego- 
tiated to the plaintiff on 10 June, 1920. This is an unrc.asonable time, 
and plaintiff cannot be held a purchaser of the notes bcbfore maturity, 
which is essential to make it a holder in  due course. C. ij., 3033. 

As neither the defendant, G. C. Hobgood, nor the defendant, Ballard 
Norwood, upon the facts found by the referee, is liable to plaintiff on 
the notes held by plaintiff, neither can be held liable to the defendant, 
M. N. Hedrick, as cosureties for the Bank of Virgilina. 

The judgment that defendant, M. N. Hedrick, recover. in  this action 
of the defendants, G. C. Hobgood and Ballard Korwood, is reversed. 

As neither the plaintiff nor the defendant, M. K. Hedr ck, excepted to 
or appealed from the judgment, the judgment in favor clf plaintiff and 
against the defendant, 11. N. Hedrick, has not been considered on this 
appeal. 

As there was error in holding that defendants, G. C. Hobgood and 
Ballard Norwood, were cosureties with the defendant, 31. N. Hedrick, 
and that for that reason the defendant Hedrick was entitled to recover in 
this action against them, we do not discuss or decide other interesting 
questions presented by this appeal. 

I n  accordance with this opinion, the judgment, insofar as it affects 
the defendants, G. C. Hobgood and Ballard Norwood, is 

Reversed. 
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STATE v. WILLIAM BATTLE. 

(Filed 19 February, 1930.) 

Criminal Law G m--Conviction may not be had on evidence which raises 
only conjecture or suspicion of guilt. 

A conviction of larceny may not be had upon evidence which creates 
only a conjecture or suspicion that the defendant had committed the 
offense. 

APPEAL by defendant from Moow, Special Judge, at  September Term, 
1929, of EDGECOMBE. Reversed. 

The defendant was charged (1) with breaking and entering a dwell- 
ing-house of Sam Evans and stealing money from a meter box in  the 
possession of Sam Evans, the property of the city of Rocky Mount;  
( 2 )  with receiving same, knowing the property to have been stolen. 
When the breaking and entering took place, the evidence would indicate 
i t  was about 12 :30 in  the day time, some time in  February, 1929. The 
amount alleged to have been stolen was about $2.75, and was taken from 
a meter box on the back porch of Sam Evans' house. 

The defendant introduced no evidence, but in  the testimony of wit- 
nesses for the State he denied the charge. There was a verdict of guilty. 
The defendant, at  the close of the State's evidence, moved for judgment 
as in case of nonsuit, C.  S., 4643, and also prayed that the court instruct 
the jury to return a verdict of not guilty. Defendant's motion and 
prayer were refused. The defendant excepted, assigned error and ap- 
pealed to the Supreme Court. 

Attorney-General Brummitt and Llssisfant Attorney-General Sash for 
tho State. 

T .  T .  Thorno for defendant. 

PER CCRIAM. The defendant was charged with (1) breaking and 
entering a dwelling-house and stealing from a meter box about $2.75; 
(2 )  for receiving same knowing the money to have been stolen. 

We think there is merely a suspicion or conjecture i n  regard to the 
charges i n  the bill of indictment against defendant, but no sufficient 
evidence to be submitted to the jury. The judgment below is 

Reversed. 
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EDWIN JAMES v. FARMERS PEANUT COMPANY. 

(Filed 19 February, 1930.) 

Master and Servant D -The letter of an independent contract is not 
ordinarily liable for injury to employee of independ,ent contractor. 

The owner of a building is not liable in damages to an employee of an 
independent contractor injured while engaged in painthg the building 
under the independent contract therefor. 

APPEAL by plaintiff from Moore, Special Judge,  at October Term, 
1929, of PASQUOTANK. Affirmed. 

Action to recover damages resulting from personal injuries sustained 
by plaintiff, and alleged to have been caused by the negligence of de- 
fendant. 

I t  is conceded that at  the time plaintiff was injured, Ee was at work 
as the employee of an independent contractor, on a building owned by 
the defendant. 

From judgment dismissing the action as upon nonsuit, at  the close of 
the evidence for plaintiff (C. S., 5 6 7 ) )  plaintiff appealed to the Supreme 
Court. 

Thompson & Wilson  for plaintiff. 
Ehringhaus & Hall ,  Hughes, Li t t le  d2 Seawell and W o r t h  & Horner 

for defendant. 

PER CURIAM. The evidence offered by plaintiff at the trial of this 
action fails to show a breach by defendant of any duty which the defend- 
ant owed to the plaintiff. Plaintiff was not an employee of defendant; 
he was the employee of an independent contractor, who had under- 
taken by his contract with defendant to paint a building owned by de- 
fendant. Plaintiff was injured while at work as the employee of the 
independent contractor. 

The general rule that the contractee is not liable for injuries to em- 
ployees of an independent contractor, where such injuries are caused 
by the negligence of the latter, is applicable to the facts shown by the 
evidence in the instant case. 39 C. J., 1341. Upon thecie facts, excep- 
tions to this rule, recognized and applied in  Padm'ck  11. Lumber Co., 
190 N .  C., 308, 130 S. E., 29, and in Greer v. Const. C'o., 190 N. C., 
632, 130 S. E., 739, are not applicable. There is no error in the judg- 
ment. 

Affirmed. 
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LILLIAN A. ROBERTS V. ABERDEEN-SOUTHERN PINES 
SYNDICATE ET AL. 

(Filed 26 February, 1930.) 

1. Bills and Notes  G a-Payee looking for payment out  of funds of trust 
is astopped from contending that  trustees were personally liable. 

Where the payee of a note, a t  the time he agrees to lend a sum of 
money to a hlassachusetts Trust, and at the time he accepts a note of the 
trust signed by the trustees, knows that by express provisions in the 
Declaration and Indenture of Trust that the trustees were exempt from 
personal liability for debts of the trust, the payee is estopped from con- 
tending that the trustees are personally liable on the note. As to whether 
owners of a beneficial interest in a Massachusetts Trust are liable as 
partners or whether such a trust is contrary to public policy, is not pre- 
sented on the record and not decided. 

2. Bills and Notes H -Burden of proving personal liability of trustees 
on note of M=achusetts Trust is on plaintiff. 

Where the plaintiff seeks to hold the trustees of a Massachusetts 
Trust personally liable on a note signed by them as trustees the burden 
of proof is on the plaintiff. 

APPEAL by plaintiff from Cowper, Speciag Judge, a t  September Term, 
1929, of MOORE. N o  error. 

This is  an  action to recover on a note executed by A. M. Steinburg, 
trustee, and M. D. Shannon, trustee, i n  the name of Aberdeen-Southern 
Pines Syndicate. The note is dated 29 November, 1926, and was due 
four months after date. Plaintiff is the holder of said note. 

P r io r  to the delivery of said note, certain of the defendants endorsed 
the same and thereby &came liable to the holder of the note as endorsers. 
Each of said defendants, a t  the time he endorsed said note, was the 
owner of a certificate of interest in the Aberdeen-Southern Pines Syndi- 
cate. in whose name and for whose benefit the note was executed. I t  
was admitted by these defendants that  prior to  the commencement of 
this action, the said note, upon its due presentment according to its tenor, 
was dishonored by nonpayment. The defendants who endorsed said 
note do not deny their liability to the plaintiff as holder of said note for 
the amount duo thereon. 

Plaintiff alleges in her complaint that  the defendants other than the 
endorsers of said note, a re  liable to  her as joint adventurers or as part- 
ners, doing business a t  the date of the execution of said note under the 
name of the Aberdeen-Southern Pines Syndicate, for that  a t  said date 
each of said defendants was the owner of a certificate of interest in said 
syndicate. The  said defendants admit that  they were the owners of 
certificates of interest i n  said syndicate, as alleged; they deny, however, 
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that they were partners by reason of such ownership. They allege that 
plaintiff loaned the sum of $10,250 to the Aberdeen-Southern Pines 
Syndicate, and took the note sued on in this action as security therefor, 
with knowledge, both actual and constructive, that by the express pro- 
visions of the Declaration and Indenture of Trust, under which said 
syndicate was formed, the Aberdeen-Southern Pines Syndicate is a 
trust and not a partnership, and that neither the trustee nor the cestuis 
que trzcstenbs are personally liable as partners or otherwise?, for the debts 
of said syndicate; that only the trust fund, in the hands of the trustees 
is liable for said debts. 

The issues submitted to the jury were answered as follows: 
"(1) What is the amount due on the note sued upon in this action? 

Answer: $10,250, with interest thereon at 6 per cent from 29 November, 
1926. 

(2) Are the defendants who endorsed said note liable and bound for 
the payment thereof? Answer : Yes. 

( 3 )  Are the defendants, other than those who endorsed said note, 
liable and bound for the payment thereof? Answer : No." 

From judgment on the verdict denying plaintiff judgment for the 
amount due on the note sued on, against defendants who are not en- 
dorsers of said note, plaintiff appealed to the Supreme Court. 

H.  F. Seawell & Sons for plaintiff. 
Varser, Lawrence, Proctor & McIntyre fo?. defendants other than the 

d o r s e r s .  

CONNOR, J. The burden of proof on the third issue submitted to the 
jury at  the trial of this action, was on the plaintiff. The court in- 
structed the jury that if they should find the facts to be as all the 
evidence tended to show, they should answer this issue "No." Plaintiff 
duly excepted to this instruction, and on her appeal to t'lis Court con- 
tends that her assignment of error based on this excepiion should be 
sustained. The only question to be decided on this appeal is whether or 
not there was error in this instruction. 

Plaintiff contends that under the provisions of the Dlxlaration and 
Indenture of Trust, by which the Aberdeen-Southern Pines Syndicate 
was created, the owners of certificates of interest issued by said syndicate 
as evidence of their investments in the trust fund of said syndicate, are 
joint adventurers, and are liable as partners for debts incurred by the 
trustees for and in behalf of the syndicate; she contends that the Aber- 
deen-Southern Pines Syndicate is in law a partnership and not a com- 
mon-law trust, notwithstanding the express declaration in the Declara- 
tion and Indenture of Trust by which the said syndicate was created to 
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that cffrct. I f  this contention is  well fouiidcd, then tllc dcfmdants re- 
ferred to in the third issue, upon all the cvidence are liable on  the note 
held by the plaintiff, nothing else a p p e a r i ~ l ~ ,  and tllcrr u7as wror  in the 
instruction, as contended by plaintiff. 

The  defendants rrferred to in thc third issue cori to~~d, on the otlicr 
hand, that  they arc  not partncrs, bnt merely c c s i u i r  p r  i rur i c~n t ,  for 
that the .Zberdeen-Southern Pinci  Syndicate, created by the Ikclarat ion 
and Indenture of Trust offered in  eviclcrwe by the plaintiff, is not a 
partnership, but a common-law trust, such as is rccopixcd in the 
State of Massachurctts, arid thcrrforc called a illassacliusetts truqt. Y'hey 
contend further that, even if it  shall be held as a matter of law, that  in 
the absence of a statute i n  this S ta te  rccogniei~ig a con~rno~i-Ian or 
3Cassachusetts trust, as a valid bu.;ine.s organization, distinguishable 
from a partnership or from a corporation, saitl syndicate is  a partner- 
ship, and that  said defendants are partncrs and therefore liable to credi- 
tors of said syndicate, generally, they are not liable in thls action to the 
plaintiff, for the reason that  she l o e n ~ d  the money now due to her on 
said note, to the said syndicate, with knowledge, both actual and con- 
structive, that  i t  is expressly provided in the Declaration and Indenture 
of Trust  by which the said syndicate was created, that  saitl syndicate is 
a trust, and not a partnership, and that  "no owner of any certificate or 
beneficial interest therein shall be personally liable for any deb, cove- 
nants, demands or contracts of any kind, or torts of the syndicate beyond 
the payment in  full of the amount for which his certificate of beneficial 
interest was issued." 

I f  the latter contention is well founded, it will not be necessary for 
us to discuss o r  to decide the question involved in the former contention. 
We hare  no authoritative decision of this Court upon the question as to 
whether a business organization such as the Aberdeen-Southern Pines 
Syndicate is  a common-law trust or  a partnership. I t  is admittedly not 
a corporation, for although i t  has some of the characteristics of a cor- 
poration, i t  was not organized under o r  pursuant to the law of this State 
or of any other State, as a corporation. The  courts in other jurisdic- 
tions are not i n  accord in their decisions of this question. The syndicate 
has some of the characteristics of a partnership, and many courts hold 
that  similar business organizations are partnerships, with the result 
that  trustees and owners of beneficial interests therein are liable as 
partners, for  debts contracted i n  carrying on its business, notwithstand- 
ing  provisions for their exemption from personal liability. See annota- 
tion, "Massachusetts o r  Business Trust," 58 A. I;. R., p. 518. The  anno- 
tator says: "I t  may be well to remark here that  while some of the recent 
decisions seem to tend toward clearing up, a t  least i n  some jurisdictions, 
certain legal points as  to the form of business organization commonly 
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known as the 'Massachusetts Trust,' other courts indicate, by the care 
with which they express their views on the particular narrow points 
involved, that they are still far from clear as to the status of this hybrid 
form of organization, or as to the extent to which it should be allowed 
to develop." 

One of the tests sometimes, but not universally, applied by the courts 
in determining whether a business organization such as the Aberdeen- 
Southern Pines Syndicate is a partnership or a common-law trust, is 
whether the owners of beneficial interests therein have or do not have 
control of the business for the conduct of which the organization was 
created. This in Schumanrt-H&nk v. Folsom, 328 Ill., 321, 159 N. E., 
250, 58 A. L. R., 485, it is said: "Where, under the declaration of trust, 
the unit holders retain control over the trustees, and havs authority to 
control the management of the business, the partnership relation exists. 
Frost v. Thompson, 219 Mass., 360, 106 N. E., 1009; H a ~ t  v. Seymour, 
147 Ill., 598, 35 N. E., 246; Dunn, Business Trusts, secs. 140 et  seq. 
On the other hand, where the declaration of trust gives the trustees full 
control in the management of the business of the trust, and the certifi- 
cate holders are not associated in carrying on the business, and have no 
control over the trustees, then there is no liability as partners. Smith v. 
Andmsm, L. R., 15, ch. div. 247, C. A.; Williams u Milton, 215 
Mass., 1, 102 N. E., 355; Mayo v.  Moritz, 151 Mass., 481, 24 N. E., 
1083; Rhode Island Hospital Trust Co. v. Copehhd, 39 R. I., 193, 98 
Atl., 273; Bills v. Hackathomt, 159 Ark., 621, 31 A. L. R., 847, 252 
S. W., 602; H. Kramer & Co. v. Cummings, 225 Ill. App., 26; Home 
Lumber Co. v. Hopkins, 107 Ean., 153, 10 A. L. R., 879, 190 Pac., 601. 

I f  the above test should be applied to the Aberdeen-Southern Pines 
Syndicate, in  order to determine whether the said syndicate is a partner- 
ship or a common-law trust, we should hold that said syndicate is not a 
partnership, but a common-law trust, for by the provisions of the 
Declaration and Indenture of Trust, by which the said gyndicate was 
created, the owners of beneficial interests therein have no control of the 
management of the business of the syndicate. Whether in that event, 
we should further hold that in the absence of statutory imognition in 
this State of the common-law 6r Massachusetts trust, such a trust is 
unlawful as contrary to public policy, is not necessarily presented on 
this record. We, therefore, do not discuss or decide this question, which 
is discussed in the brief filed in  this Court for appellant. 

A11 the evidence offered at  the trial of this action tended to show that 
plaintiff, at  the time she agreed to lend the sum of $10,250 to the Aber- 
deen-Southern Pines Syndicate, and a t  the time she accepted the note 
sued on as security for said loan, had full knowledge, both actual and 
constructive, of the provisions in the Declaration and Indenture of 
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Trust, by which said syndicate was created, expressly exempting the 
owners of certificates of beneficial interests i n  said syndicate from per- 
sonal liability for the debts of the syndicate. I f  the jury found the facts 
to be as this eyidence tended to show, plaintiff is estopped from con- 
tending that  defendants referred to in the third issue arc  liable and 
bound for the payment of the note held by her. There was therefore no 
error in the instruction of the court with respect to the third issue. 

I n  Neink v. Folsorn, 338 Ill., 321, 159 N. E., 250, 58 A. L. R., 485, i t  
is  said:  " I t  is not against public policy to make an  agreement mith a 
creditor that  he shall, i n  case of default in payment, look cxclusively to 
a particular fund for his reimbursement." 

Even where a business organization such as the Aberdeen-Southern 
Pines Syndicate is held to be a partnership, as i n  Texas, i t  is also held 
that  the owner of a certificate of interest i n  such organization, is not 
personally liable to a creditor who extended credit to  the organization 
mith knowledge that  such owner was expressly exempted from personal 
liability by the provisions of the instrument by which the organization 
was created. See Shelr'o?~ 2.. Xontoya Oil & Gas Co., 292 S.  W., 165; 
Farmers State Bank & Trust Co. v. Gorman. Home Refinery, 3 S .  W .  
(2d), 65. 

I11 McCarthy v. Parker, 243 Mass., 465, 138 N. E., 8, i t  was held that  
even assuming that  the shareholders of a business trust were partners as 
to  creditors not contracting to look solely to the trust property, and that 
as such they were personally liable to creditors generally, a creditor 
who knew that  the declaration, by which the trust was created, expressly 
exempted the shareholders from such liability, could look only to the 
trust property for payment of his debt. H e  could not hold the share- 
holders personally liable for his debt. The  judgment is affirmed. We 
find 

No error. 

N. C .  NEWBERN v. J. W. FISHER. 

(Filed 26 February, 1930.) 

Frauds, Statute of A a-In this case held: promise to save ,surety on note 
harmless was original not falling within provisions of 
statute. 

Where in order to provide a line of credit at the bank for his son the 
father, without his son's knowledge, and before the transactions, promised 
another that he would save him harmless if he would endorse his son's 
notes, and thereafter the promisee signs the son's notes as surety and is 
required to pay them: Held, the promise was an original agreement and 
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does not fall within the provisions of the Statute of Frauds, and is en- 
forceable by the promisee though not in writing nor signed as the statute 
requires. C. S., 987. The conflict between the courts on the matter of 
original and collateral promises discussed by h f ~ .  CIIIEP JGSTICE STACY. 

APPEAL by plaintiff from Xinclair, J., at September Term, 1929, of 
CURRITUCI<. 

Civil action ex contractu for money paid. 
The evidence discloses that the plaintiff endorsed certain notes exe- 

cuted by I. W. Fisher to the First and Citizens National Bank of 
Elizabeth City, N. C., at the instance of the defendant, who orally 
agreed to be responsible therefor and to protect the plair tiff from loss, 
in case he should have to pay any of said notes; that the purpose of 
the defendant mas to enable his son, I. W. Fisher, to obtain a line of 
credit at  the bank, up to $4,000, for use in carrying on his business; 
that the agreement between plaintiff and defendant was inade solely at 
the solicitation of the defendant, without the consent O F  his son who 
knew nothing of the understanding, and before any notes were endorsed 
by the plaintiff; and that plaintiff has been required to'pay said notes, 
aggregating $3,870, by reason of his endorsement. 

The court being of opinion that the agreement in  queihion was void 
under the statute of frauds, and, therefore, unenforceable under the de- 
fendant's plea, directed a verdict for the defendant and entered judg- 
ment accordingly, from which the plaintiff appeals, assigning errors. 

Aydlett & Simpson for plaintiff. 
Ehringhaus & Hall and Thompson & Wilson for defendant. 

STACY, C. J., after stating the case: I s  a special promise by one, not a 
party to a note, to saw another harmless if he will 3ecome surety 
thereon, an undertaking to answer the debt, default or miscarriage of 
another within the meaning of the statute of frauds? The question is 
not new. I t  is old and vexatious. The decisions are hopelessly in con- 
flict. Notes 1 A. L. R., 383, and 6 Ann. Gas., 671; 25 1%. '2. L., 524; 
25 C. J.. 155. 

The only uniformity found among the decisions relates to a matter of 
terminology. The "special promise," mentioned in the statute, is re- 
garded as meaning an express promise, and contracts held to be out- 
side the statute, and, therefore, unaffected by it, are usually termed 
"original" or "independent," while those which fall within its pro- 
visions are spoken of as "collateral." But no universal test of difference 
between an original undertaking and a collateral one has been established 
by the decisions. The distinction which separates these two classes of 
contracts is what has kept the courts in constant division. I t  is a d i5 -  
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cult question, and the cue to its solution is not easy to find. Resseter v. 
1T'atemnan, 151 Ill., 169. 

According to the prevailing view, howerer, such a promise as me are 
now considering is held to be an original and riot a collateral agreement, 
and, therefore, not within that section of the statute of frauds which 
provides that no action shall be brought on any special promise to 
answer the debt, default or miscarriage of another, unless said agree- 
ment, or some menlorandurn or note thereof, shall be in writing and 
signed by the party charged therewith or some other person thereunto 
by him lawfully authorized. C. S., 987; Bromne on the Statute of 
Frauds (5  ed.), p. 197; Reed on the Statute of Frauds, Vol. I, p. 235; 
Jon.es v. Bacon, 145 N. Y.,  446, 40 N. E., 216; Reed zl. Ilolcomb, 31 
Conn., 360; Mills v. Brown, 11 Iowa, 314; Resseter v. 1Vaterman, 151 
Ill., 169; Keesling v. Frazier, 119 Ind., 185; Hawes v. Illurphy, 191 
Mass., 469; Xoyes e. Ostrom, 113 Ninn., 111; Alphin v. Lowman, 115 
Va., 441. At least, such is the holding in a majority of the cases where 
the surety acts solely upon the promise. D~mer i f t  r.. llick.ford, 58 
x. H., 223; Vdgel v. Melm, 31 Wis., 306. 

The reasons assigned by the courts for this conclusion are not always 
the same. Some point out, arguendo, that the promise is to the debtor 
and not to the creditor; others, that the promise is the main inducrment 
to the risk, even if the principal obligor be also bound, expressly or by 
implication of law; still others, that the action in favor of the surety 
against the principal obligor needs must rest upon an assumpsit, raised 
by a subsequent fact, to wit, the payment of the debt, which tends to 
negative the existence of a contract between him and the surety at  the 
time the obligation was signed; and a, fortiori if the promise preceded 
the signing, as in  the instant case; while others are apparently influenced 
by the inherent equity of the particular case, rather than by any con- 
nected chain of reasoning. Makey v. Childress, 2 Tenn. ch. ,  438. I n  
Wildes v. Dudlm-, 23 W .  R., 435, Id., 2 C. L. J., 317, Malins, I/-. C., 
said it was "plain upon principle" that a promise to indemnify is not 
within the statute, and let it go at that. See, also, above citations of 
both Browne on the Statute of Frauds and Reed on the Statute of 
Frauds. 

On the other hand, the courts taking the opposite view, eschew the 
nice refinements and diverse reasoning of the majority, and place their 
decisions on the strict letter of the statute. Postm v. Clem, 201 Ala., 
529; Craft v. Lott, 87 Miss., 590; Gamey v. Orr, 173 Mo., 532; Wartley 
v. Sandford, 66 N.  J .  L., 627; Nugent v. Wolfe, 111 Pa., 471. I n  con- 
trast to the position of VicaChancellor Malins in  Wildes v. Dudlow, 
supra, above stated, and for which he was content to give no reason, 
Cooper, J., in May v. Williams, 61 Miss., 125, thought i t  was equally 
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plain upon principle that a promise to indemnify one who becomes 
surety for another at the request of the pronlisor is within the Statute 
of Frauds and unenforceable, unless evidenced by writing. To like 
effect, is the opinion of Dixon, J., in Hartley v. Sandford, supra. 

The English courts have vacillated on the subject, and, to a large 
extent, the American courts have vacillated with them. See raluable 
opinion of Elliott, J., in Anderson v. Spence, 72 Ind., 315, 37 Am. 
Rep., 162. 

The assumption of responsibility on the part of the promisee would 
seem to be a sufficient consideration to support the contract. Jones c. 
Bacon, supra. 

Because of the decisions in Draugllan zq.  B~rniing, 31 N. C., 10, 
Stanley v. IIendriclcs, 35 N .  C., 87, and Combs zt. Harshaw, 63 N .  C., 
198, North Carolina has been classified with the minority on this sub- 
ject. But a careful examination of these cases will discloi3e that in each 
the defendant or promisor had "an axe to grind.'' I n  the first he was 
already surety on the note to be signed, and his promise was, therefore, 
in a sense as to the promisee, a superadded agreement to mswer for his 
own subsisting liability. Hartley v. Saindfod, supra. I n  the second he 
was interested in removing a tenant from his house, to whom he was 
indebted, and the promise was made to the creditor. I n  the third the 
promise was likewise direct to the creditor. Unless these decisions can 
be thus distinguished, they are in conflict with the great weight of au- 
thority. 

Cases like Jennings v. Keel, 196 N.  C., 675, 146 S. E., 716; Dole v. 
Lumber Co., 152 N .  C., 651, 68 S. E., 134, and Whitehurst v. Hyman, 
90 N. C., 489, are not decisive of the question here presented, as they 
were made to rest upon another principle. 

We are of opinion that the decisions of the majority, as above pointed 
out, are accordant with sound principles, and while the position of the 
minority may be less difficult to maintain, we are disposd to cast our 
lot with the majority and undertake to work out the rights of the parties 
as they may arise in each case. 

I t  is true, that, in the instant case, the plaintiff, on cros,+examination, 
gave evidence tending to show a collateral agreement and riot an original 
one, but this contradiction in his testimony would not take the case 
from the jury. Moore v. Ins. Co., 193 N.  C., 538, 137 S. E., 580; 
Ch&tman v. Hdliard, 167 N.  C., 4, 82 S. E., 949; Shell v. R o s e m n ,  
155 N. C., 90, 71 S. E., 86. 

I t  follows, therefore, from what is said above, that, upon the facts 
appearing on the present record, there was error in  directing a verdict 
for the defendant. 

New trial. 
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R. E. SENTELLE v. BOARD O F  EDUCATION. 

(Fileti 26 February, 1930.) 

1. Pleadings I a :  D (1-Where good cause is statpd judgnlent o n  plead- 
ings will be denied a n d  defwtive statement is waived by fai lure  t o  
demur. 

A motion for judgment on the pleadings is properly refused when the 
complaint states a good cause of action, and where it  is objectionable as 
a defective statement of a good c:luse of action the defendant waives the 
defect by failing to demur and by answering its allegations and pleading 
to the merits. 

2. Schools a n d  School Districts D c-Agreement that superintendenl 
might  l a t e r  at,tack settlement is valid a n d  will support action. 

Where the board of education of a county forces the county superin- 
tendent, by threats of criminal action, to make a settlement according to 
a n  accountant's report which he maintains is  erroneous, and there is 
sufficient evidence to be submitted to the jury of an agreement that  such 
payment by the superintendent should not preclude him from afterwards 
attacking the settlement for errors and irregularities: Held ,  in the 
superintendent's action alleging errors in the settlement and seeking to 
recover the moneys wrongfully paid, the def'endant's motion as of nonsuit 
is properly denied. 

3. Appeal a n d  E r r o r  J e-Where court  xvithdraws incompetent letters ' 

from evidence before jury knows of contents it is not reversible 
error. 

Where certain letters a re  erroneously admitted in evidence, and the 
trial court, before they have been read and before the jury has any knowl- 
edge of their contents, withdraws them from evidence and instructs the 
jury not to consider them, the incident could not have influenced the 
jury to  the prejudice of the objecting party and it  will not be held for 
reversible error. 

4. Evidence D f-Admission of memorandum f o r  purpose of corroborating 
witness held no t  error. 

Where the plaintiff and the cashier of a bank have testified that the 
plaintiff had transferred certain funds on deposit in the bank, the intro- 
duction in evidence for the purpose of corroborating their testimony of a 
memorandum, testified by the cashier to be a bank record and a correc- 
tion of deposit, is not reversible error. 

6. M a 1  B +Failure of trial court  t o  instruct  jury no t  to consider 
certain incompetent evidence withdrawn by him is reversible error. 

Where erroneous evidence has been admitted to the consideration of 
the jury under exception, it  is the duty of the trial court to  withdraw it 
from the evidence, but where he  withdraws such evidence and fails to 
instruct the'jury not to consider i t  in  making up their verdict, i t  consti- 
tutes reversible error. 
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6. Appeal and Error K +Where judgment erroneously ca'ntains definite 
item, judgment less such amount may be rendered if appellant con- 
sents. 

Where a certain ant1 definite item of dayages has k e n  erroneously 
included in the judgment upon the verdict of the jury, the case may be 
remanded to the Superior Court for the rendition of a judgment less the 
erroneous amount if the appellee consents thereto, otherwise a new 
trial of the issues affected thereby will he had before a ju:y. 

APPEAL by defendant from Cranmer, J., at November Term, 1929, of 
EDOECOMBE. Error. 

Excepting a brief interval the plaintiff mas superintendent of public 
instruction of Edgwombe County from 1 July, 1920, t c t  18 January, 
1926, when he resigned his office. The defendant emp1oy.d auditors to 
make an annual examination and audit of his accounts and accepted 
the audits thus made at  the end of each fiscal year up lo 1924. The 
defendant then employed A. Lee Rawlings & Company to inake an audit 
for the year beginning 1 July, 1924, and ending 30 June, 1925. There 
is evidence that these accountants inspected the audits previously made 
and reported certain irregularities and deficiencies in the plaintiff's 
accounts. The defendant demanded that the plaintiff make settlement in 
accordance with this report. Thereupon the plaintiff, threatened with 
criminal prosecution for the misappropriation of funds, paid the amount 
claimed to be due, alleging that it was erroneous, wrongful, and unjust, 
and, with the defendant's consent, "reserving his right to resist payment 
and to recover the money unjustly required of him and paid by him, 
. . . and to receive credit for errors and correction3 in the said 
audit." The plaintiff alleges that before bringing suit he demanded of 
the defendant return of the amount he had wrongfully paid and that the 
defendant refused to return the amount or any part of it. The defend- 
ant filed an answer denying liability, and at  the trial the jury in re- 
sponse to the issue found that the defendant is indebted to the plaintiff 
in  the sum of $4,840.33 with interest from 18 January, 1926. Judgment 
for the plaintiff; appeal by defendant upon error 'assigned. 

V .  E. Fountain and H.  H. Philips for plaintif. 
George M .  Fountain for defendant. 

ADAMS, J. The exceptions addressed to the appellant's motions for 
judgment upon the pleadings and for dismissal of the action as in case 
of nonsuit must be overruled. The first motion rests upon the objection 
that the complaint does not particularly set forth the several items con- 
stituting the alleged errors and irregularities or allege that any s u b  
stantial error or irregularity appears in the last report of the certified 
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accountants. The  objection is  not valid. There is  a broad distinction 
between the statement of a defective cause of action, and a defective 
statement of a good cause of action. The complaint is  not within the 
first class; and if within the second ( a  question we need not discuss) the 
defendant did not file a demurrer, but waived the defect by answering 
the complaint and pleading to  the merits. Johnson, v. Finch, 93 N. C., 
205; Warlick v. Lowman, 103 N.  C., 122, 126; Wright ?J. Ins. CO., 138 
N. C., 488; Eddleman v. Lentz. 158 N.  C.. 65. T h e  defendant made no 
application for a bill of particulars to make more definite the alleged 
cause of action. C. S., 534; Bristnl v. R. R., 175 N .  C., 509. 

The second motion was properly denied because the evidence inter- 
preted most favorably for the plaintiff was of sufficient probative force 
to justify its submission to the jury. This, in our opinion, is  patent. 
Both the oral evidence and the record evidence are  in  support of an 
agreement between the parties that  the plaintiff's payment of the 
amount claimed to  be due should not preclude h im from afterwards 
attacking the settlement for errors and irregularities; and that errors 
are alleged is not to be doubted. The  defendant's disposition of the 
money is immaterial upon the question whether the setdement was in- 
correct. The  crucial point is whether the plaintiff was required to pay 
more than was due, or  whether the defendant was unduly enriched a t  the 
plaintiff's expense. 

The  plaintiff offered in evidence nine statements or letters written by 
teachers i n  the county concerning the distribution of school books. The  - 
judge afterwards withdrew them and instructed the jury not to consider 
them. The  defendant objected to the introduction of the papers and to 
their withdrawal. They \$ere not read in the hearing of tlie jury, but 
were merely turned over to tlie stenographer for identification. So  far  
as the record discloses no  member of the jury had any knowledge of the 
contents of the lettcrs and such knonledge cannot reasonably be inferred 
from the form of the questions preceding the introduction of the papers 
in evidence. We do not see how this incident could have iufluencecl the 
jury to the prejudice of the defendant. I t  is the duty as well as the 
province of the trial court to withdraw incompetent evidcrice from the 
consideration of the jury. Xc.4Tistcr I ) .  l lcLll isler ,  34 K. C., 184; 
Cooper v. Ii. R., 1G3 S. C., 150; 8. v. Sferrart ,  189 N. C., 340. 

The fourth and fifth esccptions relate to thc admission in evidence of 
a bank slip tending to show the transfer of an  item of $46; from the 
('agent's account" to one of the county funds, with which the plaintiff 
is not crcdited in his s~t t lement .  I t  is contended that  the evidence w:ts 
hearsay. The plaintiff tcstificd that  the transfer was actually made, 
and the cashier of the hank said that  the memorandum slip was the cor- 
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rection of a deposit in the bank, that i t  was a record of the bank, and 
that the item had been transferred as the plaintiff contends. I n  these 
circumstances the admission of the memorandum as corroborative evi- 
dence does not entitle the defendant to a new trial. Excep:ions 6, 7, and 
10 point out no sufficient cause for reversing the judgment, and raise no 
question calling for special comment. 

But error is shown by exceptions twelve and thirteen. On his cross- 
examination R. L. Lee, a witness for the defendant, was permitted to 
identify and read a letter written to the plaintiff by the General Seat- 
ing Company. The plaintiff afterwards, by the court's zonsent, with- 
drew the letter as evidence. The introduction and the recall of the letter 
were subject to the defendant's exception. The judge did not instruct 
the jury not to consider the letter as a part of the plaintiff's evidence. 
His failure to do so was no doubt an inadvertence, as he had given this 
caution upon the withdrawal of other papers. But if an inadvertence, 
i t  was nevertheless error. H e  should have told the jury not to consider 
the contents of the letter in making up their verdict. 8. v. Da,vis, 
15 N. C., 612; S. v. May, ibid., 328; 8. v. Collins, 93 N .  C., 564; S. v. 
Cra,ne, 110 N .  C., 530; Toole v. Tolole, 112 N .  C., 153; S.  v. Flemming, 
130 N .  C., 688; Stephenson b. Raleigh, 178 N .  C., 168; 8. v. Stewart, 
supra; S. v. Grifin, 190 N .  C., 133; Hyat t  21. McCoy, 104 N .  C., 760. 

The plaintiff's claim consists of several items, some of which have no 
connection with others. The letter in question refers to an item of 
$124 charged for drayage on desks ordered from the General Seating 
Company and paid by the plaintiff. The allowance or disallowance of 
this item will not affect any other item in the plaintiff's account. As an 
appellate Court, we have no power to amend the verdict, but the plain- 
tiff's counsel in his oral arguments and in his brief consmts to deduct 
this item from the verdict and the judgment and to this extent to reduce 
the amount of his recovery. Since the verdict and judgment will not 
otherwise be affected this course may be pursued in the Superior Court 
and a judgment may there be rendered for the amount of the plaintiff's 
present judgment less $124; but if the plaintiff does not consent to the 
reduction there will be a new trial. This accords with the principle an- 
nounced in Ragland v. Lacsiter, 174 N .  C., 579, to the effect that the 
court can allow the appellee to make the deduction or, i f  he does not 
make it, to submit his cause to another jury. 

Error. 
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A. RAY KATZ, TRUSTEE, v. JOSEPH B. DAUGHTREY. 

(Filed 26 February, 1930.) 

1. Deeds and Conveyances D c-Description in deed in this case held too 
vague to admit parol evidence of identification and deed was void. 

A deed which fails to describe with certainty the property sought to be 
conveyed, does not fix a beginning point or any of the boundaries, and 
contains no reference to anything extrinsic by reference to which the 
description could be made certain, is too vague and indefinite to admit 
of parol evidence of identification, and it being impossible to identify the 
land sought to be conveyed, the deed is inoperatire, C .  S., W1. not applying 
to such cases. 

2. Adverse Possession A h-Deed void for vagueness of description is not 
color of title. 

A deed which is inoperative because the land intended to be conveyed is 
incapable of identification from the description therein, is inoperative as 
color of title. 

APPEAL by plaintiff from Moor?, Special  Judge, a t  September Term, 
1929. of ~ O R T H A M P T O ~ Y .  

Civil action to quiet title and to remove cloud therefrom, converted 
into an  action in ejectment upon the defendant's plea of ownership by 
adverse possession for seven years under color. 

The plaintiff and the defendant claim title from a common source. 
The plaintiff's deed, dated 1 October, 1928, is for  "A11 that  fifty (50) 
acres of land, more or less, which is known as a part  of tlle Dorsey S.  
Deloatch land, lying on and bounded by the west side of the county road 
leading from the township of Jackson to Creeksville, said road repre- 
senting tlle eastern boundary of said property and bounded on the 
south," west and north by the lands of others, naming them, etc. The 
sufficiency of the description in this deed to cover the whole 50-acre 
tract is not questioned. 

The  defendant's deed, dated 23 August, 1915, and duly registered 
22 December, 1915, describes the land in controversy as follows: "The 
parties of the first part have this day made this deed of gift of twenty- 
fire (25) acres of land on the nest  side of the county road leading from 
Jackson to Creeksville." The  defendant offered evidence tending to 
show adverse possession of the southern part, or southern half, of the 
50-acre tract, described in  plaintiff's deed, for  seven years under this 
deed. I t  is admitted that  a t  the time of its execution and delivery the 
conlmori grantor owned only one tract of land on the west side of said 
road containing 50 acres. 

The  court held the defendant's deed to be good as color of title for  the 
southern portion of the 50-acre tract. or  the 25 acres in controversy, and 
directed a verdict accordingly. From this ruling the plaintiff appeals, 
assigning errors. 
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Gay & Mayette for phiintiff. 
E. R. Tyler and Burgwyn & NorfEest fw defendant. 

STACY, C. J., after stating the case: The case turns o i  the question 
as to whether the defendant's deed, which is prior in  date of execution 
and registration to that of the plaintiff's, is valid, either to pass title, or 
as color thereof. 

That the deed is void for vagueness and uncertainty of description 
would seem to admit of no doubt. I t  fails to describe with certainty the 
property sought to be conveyed, and it contains no reference to anything 
extrinsic, which by recourse thereto is capable of making the descrip- 
tion certain under the principle of i d  certum est quod cwtum r d d i  
potast. Cathey v. Lumber Co., 151 N .  C., 592, 66 S. E., (580; Harris v. 
Woo&~d, 130 N.  C., 580, 41 S. E., 790; Hemphill v. Anitis, 119 N .  C., 
514, 26 S. E., 152; Hawell u. Butler, 92 N .  C., 20; Gree.i. v. Rhyne, 69 
N. C., 350; Murdock v. Anderson, 57 N .  C., 77; Allen 2%. Chambers, 39 
N. C., 125; Robason v. Lewh, 64 N.  C., 734; Edmundson v. Hooks, 
33 N. C., 372. See, also, G i l b ~ t  v. Wright, 195 N.  C., 165, 141 S. E., 
577; Perry v. Scott, 109 N.  C., 374, 14 S. E., 294, and Farmei v. Butts, 
83 N. C., 387. 

The defendant's deed presumably attempts to convey twenty-five acres 
of a fifty-acre tract (though this may be doubted) withoui fixing the be- 
ginning point or any of the boundaries of the twenty-five acres. This is 
too vague and indefinite to admit of parol evidence to fit the description 
to the thing intended to be conveyed. Harrisom v. Hahn, 95 N. C., 28. 
Section 992 of the Consolidated Statutes, which deals with indefinite 
descriptions, applies only to descriptions which are capable of being 
aided by parol, and not to those incapable of such assistance. Bissette v. 
Striclcland, 191 N .  C., 260, 131 S. E., 655 ; HatrrZS v. Woodard, supra. 

If the land intended to be conveyed cannot be identified from the de- 
scription contained in the deed, it follows as a necessary corollary, that 
as the deed is, for this reason, inoperative, it is equally inoperative as 
color of title. I f  the land cannot be identified for one puispose, how can 
it be for another? Campbell v. Miller, 165 N .  C., 51, 00 S. E., 974; 
Barker v. R.  R., 125 N .  C., 596, 34 S. E., 701; Dickem v. Barnes, 79 
N. C., 490; Hinchey v. Nichols, 72 N .  C., 66; Capps v. Ilolt, 58 N .  C., 
153. 

A deed which conveys no title, because the land intended to be con- 
veyed thereby is incapable of identification from the description con- 
tained therein, would necessarily be inoperative as color of title. Fin- 
cannon v. Sudderth, 144 N.  C., 587, 57 S. E., 337. 

There was error in directing a verdict for the defendant. 
New trial. 
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WILEY G. BATTS v. C. MACK B'ATTS, EXECUTOR OF ZILPHIA E. BATTS. 

(Filed 26 February, 1930.) 

1. Executors and Administrators D f-Action on claim against executor 
is barred if not brought within six month from its rejection. 

Where a claim against an executor is  rejected by him in writing and is 
not referred in accordance with the provisions of C. S., 99, a n  action 
thereon is barred if not brought within s i s  months after the rejection of 
the claim by the executor. C. S., 100. 

2. Executors and Administrators D b: Husband and Wife B f-Medical 
expenses of wife paid by husband are his debt and not debt of 
estate. 

Where the husband has voluntarily paid for medical services rendered 
his deceased wife, without any expectation a t  the time that he would be 
reimbursed out of money belonging to the estate of his wife, and in the 
absence of a contract to that effect, the expenses so paid a re  to be re- 
garded as  his own debt and the executor of the wife should reject a 
claim therefor. 

3. Executors and Administrators D f-Action on claim for funeral ex- 
penses is barred if not brought within six months from its rejection. 

While the statute classifies funeral expenses as  a debt of the estate, 
C. S., 93, the amount due therefor cannot be regarded as  a legacy in this 
State, and where a husband who has paid the funeral expenses of his 
wife makes claim therefor upon her esecutor and the claim is rejected, 
and is not referred in accordance with C. S., 99, a n  action on the claim 
is barred by his failure to bring i t  within six months from the time of 
its rejection by the executor. C. S., 100. 

, ~ P P E A L  by plaintiff f r o m  Devin, J., a t  December Term,  1989, of 
NASH. Affirmed. 

T h i s  is a n  action t o  recover or1 a claim against  the  estate of defend- 
ant's testatrix, f o r  money pa id  by plaintiff, he r  husband, f o r  medical 
services rendered to her, and f o r  her  funera l  expenses. 

A t  the t r i a l  i n  the  Superior  Court ,  defendant  relied upon  h i s  plea 
t h a t  the  action is  barred by t h e  s ta tu te  of limitations, C. S., 100. On 
t h e  facts  agreed, the plea was sustained. 

F r o m  judgment  tha t  plaintiff recover nothing of the  defendant i n  th i s  
action, plaintiff appealed to  the  Supreme Court .  

Gilliam d Bond and J .  W .  X e d  for plaintifl. 
Coolcy d Bone for drfendant. 

COKNOR, J. Defendant 's plea t h a t  th i s  action i s  barred by the  pro- 
visions of C. s., 100, was properly sustained. 
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The claim on which the action was brought was presented to the de- 
fendant, as the executor of Zilphia E .  Batts, deceased, on 1 October, 
1927. Plaintiff was promptly notified by defendant, in writing, that the 
claim was rejected. The claim was not thereupon refeored in accord- 
ance with the provisions of C. s., 99. This action was not commenced 
within six months after plaintiff was notified, in writing, that his claim 
had been rejected. Upon these agreed facts, the plaintiff is barred 
from maintaining an action on the claim. C. S., 100. Morrisey v. 
Hill, 142 N. C., 356, 55 S. E., 193. I n  the cited case it is said: "The 
la~fguage of the statute is positive and explicit, and i t  must be enforced 
in accordance with the plain meaning of its terms." 

The claim is for money paid by plaintiff for medicd services ren- 
dered to his deceased wife and for her funeral expenses. The money 
was paid by plaintiff voluntarily, and without any expectation at the 
time that he would be reimbursed by the defendant, out of money be- 
longing to the estate of his wife. 

I n  the absence of a contract by which the wife agreed to pay for 
medical services rendered to her, the plaintiff, as her husband, was 
alone liable for such services. When plaintiff paid the amount due for 
such services, he paid his own debt, and not the debt of his wife. Bowen 
v. Daugherty, 168 N .  C., 242, 84 S. E., 265. 

While funeral expenses, strictly speaking, are not an mdebtedness of 
the deceased, they are so classified by the statute, C. 8., 93, and are 
made a charge upon assets in the hands of the executor or administrator, 
to be paid by him as a debt of the decedent. R a y  v. JYoneycxtt, 119 
N. C., 510, 26 S. E., 127. The amount due for funeral expenses cannot 
be regarded as a legacy in  this State. Where a claim for an amount 
due for funeral expenses has been presented to the executor, and 
rejected by him, in  writing, an action on such claim must be com- 
menced within six months; otherwise, the action is barred by the express 
provisions of C. S., 100. Whether the plaintiff was eelieved of his 
liability for the funeral expenses of his wife, who by her last will and 
testament directed her executor to pay her just debts and hurial expenses, 
is not presented by this appeal. I n  any event, his action to recover the 
amount paid by him, upon the facts agreed, is barred by the statute and 
the judgment is, for that reason, 

Affirmed. 
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KATHERINE R. TIEFFENBRUN, WIDOW OF JAMES H. TIEFFENBRUN, v. 
J .  P. FLANNERY. 

(Filed 26 February, 1930.) 

Death B *In action 
another state our 
brought controls. 

, by nonrasiclent for wrongful death occurring in 
statute prescribing time within' which it must be 

C. S., 160, giving the right of action for a wrongful death to the ad- 
ministrator of the deceased confers a right not existing a t  common law, 
and the provision that the action be brought within one year is a condi- 
tion annexed to the cause of action and also a statute of limitation in 
regard thereto, and an action brought against a resident defendant by a 
nonresident plaintiff for a wrongful death occurring in another State is 
controlled by our statute prescribing the time within which such action 
can be brought and not a general statute of the State in which the death 
occurred which allows a longer period. 

CIVIL ACTION, before M o o r e ,  J., a t  March Term, 1929, of GUILFORD. 
The plaintiff is a citizen and resident of the State of Missouri, and is 

the widow of James H. Tieffenbrun, and is also administratrix of his 
estate under appointment by the Probate Court of Duncan County, 
Missouri. 

On 30 August, 1929, in the city of Miami, State of Florida, the said 
James H. Tieffenbrun was struck hy an  automobile owned and operated 
by the defendant, who is a resident of the county of Guilford, North 
Carolina. ,Is a result of the in jury  so received Tieffenbrun died in 
Florida on 30 August, 1925. On 29 August, 1927, the plaintiff insti- 
tuted this suit in Guilford County, North Carolina, against the defend- 
ant for the recovery of damages for the wrongful death of said Tieffen- 
brun. The  plaintiff is the wife of said deceased and alleges that  the 
death of her husband was occasioned and brought about by the negli- 
gence of defendant in driving and operating his automobile and in viola- 
tion of certain statutes of Florida, regulating the operation of motor 
vehicles, which statutes were introduced in evidence a t  the trial. 

The defendant filed an answer denying the allegations of the com- 
plaint and alleging that  the action could not be maintained for t ha t :  

(1)  The widow of said deceased could not maintain an  action for 
wrongful death in the courts of North Carolina by virtue of the dis- 
similarity of the pertinent statutes of North Carolina and Florida. 

(2 )  The suit was brought more than one year after the death of said 
deceased and could not be maintained in the courts of this State by 
virtue of the applicability of C. S., 160. 
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The following judgment was rendered : 
"This cause coming on to be heard and being heard by the H O ~ .  

Walter E. Moore, judge presiding a t  the March Civil Term, 1929, of the 
Superior Court of Guilford County, and a jury, and the jury having 
been empaneled, the pleadings read, the summons introduced in evidence 
by the plaintiff, and counsel for plaintiff and defendant having agreed 
and admitted in  open court that the statutory laws of Florida as set 
out in the complaint are correctly set out therein, and furthermore, that 
the statute of limitations of the State of Florida applicable to actions for 
wrongful death is not contained in the statute creating such right of 
action, and that i t  is not a condition of such action, but is a general 
statute of limitations contained in a separate statute, to wit, in the 
Revised General Statutes of Florida for 1920, section 2930, subsection 6, 
which reads as follows: 

"'Within two years-An action by another than the State upon a 
statute for a penalty or forfeiture; an action for libel, slander, assault, 
battery or false imprisonment; an action arising upon accbount of an act 
causing a wrongful death'; that the said James H. Tieffenbrun, de- 
ceased, died on 30 August, 1925. Upon said pleadings, evidence, admis- 
sions and agreements, counsel for defendant thereupon made a motion 
to dismiss said action, for that the same is barred bjr Consolidated 
Statutes, section 160, and that the plaintiff is not the proper party to 
maintain said action : 

Thereupon, after hearing and considering the argument of counsel for 
plaintiff and counsel for the defendant, the contention of counsel for 
plaintiff being that the limit of time within which this action can be 
commenced is contained in C. S., 445, and the contention of counsel for 
defendant that it is contained in C. S., 160, the court finds the following 
facts : 

(1) That this action was instituted for the purpose of recovering dam- 
ages on account of the wrongful death of James H. Tieffenbrun in the 
city of Miami, State of Florida, which death occurred on 30 August, 
1925; 

(2) That a summons was issued in this action by the clerk of the 
Superior Court of Guilford County on 29 August, 1927, directed to the 
sheriff of Guilford County, and that the said summons was served on 
the defendant on the said 29 August, 1927; 

( 3 )  That this action was instituted by the plaintiff individually as the 
widow of James H. Tieffenbrun ; 

(4) That the statute of limitations of the State of Florida above set 
out applicable to actions for wrongful death is not applicable to this 
action, the same being a general statute of limitations of t ~ ~ ~ o  years not 
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contained in the wrongful death statute of the State of Florida set out 
i n  the complaint herein, and not being a condition of such action. 

From the foregoing, the court being of opinion that this action is 
barred by the time limit contained in C. S., 160, and furthermore that 
this action cannot be maintained by the plaintiff individually: 

I t  is thereupon considered, ordered and adjudged, that  the defendant's 
motion to dismiss this action be, and the same is hereby granted, and 
that  the said action be, and the same is hereby dismissed, and that  the 
plaintiff be taxed with the cost of said action." 

From judgment rendered the plaintiff appealed. 

Frazier & Frazier, of Greensboro, N.  C., a,nd Randolph d Randolph, 
of St. Joseph, Missouri, for plaintiff. 

R. M .  Robinson for defendant. 

BROODEX, J. Can an action for wrongful death be maintained in the 
courts of this State upon a cause of action created by the law of a 
foreign State for a killing occurring in said foreign State more than one 
gear from the time the action is instituted in this S ta te?  

(2. S., 160, was originally enacted by chapter 39, Public Laws of 1854, 
and appeared in the Revised Code of 1854 in chapter 1, sections 8, 9, 10 
and 11 thereof. The  original verbiage of the act has been changed from 
time to time and amendments have been added thereto, but these changes 
h a m  no bearing upon the merits of the question a t  issue. 

The  statute has been construed in many decisions of this Court, 
notably: Taylor v. Iron Co., 94 N .  C., 525; Best v. Kinston, 106 N .  C., 
205, 10 S .  E., 997; Hartness v. Pharr, 133 N. C., 566, 45 S. E., 901; 
1,assiter v. R. R., 136 N .  C., 89, 48 S.  E., 642; Hall v. R.  R.,  146 N.  C., 
345, 59 S. E., 879; Gulledge v. R .  R., 147 N .  C., 234, 60 S. E. ,  1134; 
Gulledge v. R .  R., 148 N .  C., 567, 62 S. E., 732; Hall v. R.  R., 149 
N. C., 108, 62 S. E., 899; Trull v. R. R., 151 N. C., 545, 66 S .  E., 586; 
Barrington v. Wadesboro, 153 N .  C., 437, 69 S. E., 399; Abemethy v. 
R .  R., 159 N.  C., 340, 74 S. E., 890; Bennett v. R .  R.,  159 N. C., 346, 
74 S. E., 883; Broadnax v. Broadnax, 160 N .  C., 432, 76 S. E., 216; 
Hood v. Telegraph Co., 162 K. c., 70, 77 S. E., 1096; Mitchell v. Talley, 
182 N. C., 683,109 S. E., 882; Capps v. R .  R., 183 N. C., 181, 111 S. E., 
533; Hatch v. R. R., 183 N. C., 617, 112 S. E., 529; T0nkin.s v. Coopel, 
187 N.  C., 570, 122 S. E., 294; Craig v. h m b e r  Co., 189 N.  C., 137, 
126 S. E., 312; McGuire v. Lumber Co., 190 N .  C., 806, 131 S. E., 274; 
Hones v. Utilities Co., 191 N.  C., 13, 131 S. E., 402; A v q  v. Brantley, 
191 N.  C., 396, 131 S. E., 721; H o l l m a y  v. Moser, 193 N.  C., 185, 136 
S. E., 375; Hanie v. Panland, 193 N. C., 800, 138 S. E., 165; Brooks v. 
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Lumber Co., 194 N. C., 141, 138 S. E., 532; IIines v. E'oundution, 196 
N .  C., 322, 145 S. E., 612; Neely v. Xinus,  196 N .  C., 345, 145 
S. E., 771. 

These decisions have settled the following aspects of wrongful death 
in this jurisdiction : 

(1)  No suit can be maintained upon a cause of action arising in this 
State by any person except an executor or administrator duly appointed 
by the local court. Hall U .  R. R., supra.. 

(2) If a wife sues in her individual capacity, and after the expira- 
tion of one year, seeks to amend by adding the word "administratrix" 
after her name, the action then becomes a new and independent suit, and 
the court has no power to permit such amendment. However, if the 
suit is brought under the Employer's Liability Act, such an amendment 
made after two years does not constitute a new action. R. R. v. Wulf, 
226 U. S., 570; R. R. v. Weyler, 158 U. S., 285. 

(3) The law of a foreign State where the cause of action arose 
pleaded in  our courts by way of amendment does not constitute a new 
cause of action. Lassiter v. R. R., supra. 

(4) I f  an action brought within a year is nonsuited, a new action may 
be brought within one year after such nonsuit. Trull v. R. R., supra. 

(5) Attachment will lie in  actions for wrongful death. Mitchell v. 
Tallay, supra. 

(6) The action does not abate by reason of the death of defendant. 
Tonkins v. Cooper, supra. 

(7)  A wife cannot recover damages for mental anguish and loss of 
consortium by reason of the wrongful killing of her husband. Craig v. 
Lumber Co., supra; Hinnant v. Power Co., 189 N .  C., 120, 126 S. E., 
307. See, also, McDaniel v. Trent Mills, 197 N.  C., 342. 

(8) The father of a minor child is entitled to one-hilf of recovery 
although divorced from the mother who brings the suit as adminis- 
tratrix of such minor. Avery V. Bruntlay, supra. 

(9)  The deposition of an injured party duly and properly taken in a 
suit for damages for personal injury is competent in an action for the 
wrongful death of such party. Hartis v. Electric R. R., 162 N. C., 236, 
78 S. E., 164. 

(10) I f  there is a discontinuance, a new summons issued after one 
year, constitutes a new action, which is not maintainable. McGuire v. 
Lumber Co., supra. 

(11) Tho fact that a defendant is a nonresident does not excuse the 
failure to bring a suit within one year. Neeby v. Minus, s u p .  

(12) A widow's year's allowance or support cannot be allotted out of 
the proceeds of a recovery. B r o d d w  v. B r o a d m ,  suprz. 
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(13) Commissions of the administrator, court costs and expenses, and 
counsel fees may be paid out of the recovery. Raker v. R. R., 91 
N. C., 308. 

(14) I f  the cause of action arose in a foreign State, issues of fact 
must be determined by the rules of evidence obtaining in this jurisdic- 
tion. However, the issues are governed by the law of the State where 
the cause of action arose. Harrison v. R. R., 168 N. C., 382, 84 
S. E., 519. 

I n  all of our decisions upon the subject the general principle is 
announced that the time limit of one year prescribed in C. S., 160, is a 
condition annexed to the cause of action. Construing the statute in 
Taylor v. Cranbewy Iron Co., 94 N .  C., 525, this Court said: "This is 
not strictly a statute of limitation. I t  gives a right of action that would 
not otlierwisc exist, and the action to enforce it, must be brought within 
one year after the death of the testator or intestate, else the right of 
action will be lost. I t  must be accepted in all respects as the statute 
gives it. Why the action was not brought within the time does not 
appear, but any explanation in that respect would be unavailing, as 
there is no saving clause as to the time within which the action must 
be begun." " 

I t  has also been held in a long line of cases that it is not necessary to 
plead C. S., 160, as a statute of limitation, but that evidence must be 
introduced at the trial showing that the action was brought within the 
statutory period. I n  some of the cases the time clause is referred to as a 
"statutory condition of liability." The overwhelming weight of au- 
thority, declared in textbooks and in decisions of Appellate Courts, is to 
the effect that the time clause is a condition annexed to the cause of 
action. I t  is also thoroughly settled that an action for wrongful death 
is transitory. 

I n  view of the aforesaid principles of lam, the plaintiff asserts that 
she has the right to maintain an action in the courts of North Carolina 
for the death of her husband in Florida, occasioned by the negligence 
of a resident of this State. She proceeds upon the theory that by reason 
of the fact that such causes of action are transitory they follow the 
person, and can, therefore, be asserted in any forum which has jurisdic- 
tion of the parties and of the cause of action. Furthermore, if the time 
limit contained in  C. S., 160, is annexed to the cause of action, it can- 
not be a statute of limitations, and as she brings to North Carolina a 
valid cause of action from Florida, she is entitled to maintain the same 
in our courts. 

The record discloses that the Florida statute of limitations applicable 
is two years from the time of death, and this suit was brought in Guil- 
ford County on the day preceding the expiration of the two-year period. 
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The determinative question, then, is whether the time limit of C. S., 
160, constitutes a statute of limitation as well as a condiiion annexed to 
liability. 

"Statutes of limitation are such legislative enactments 11s prescribe the 
periods within which actions may be brought upon certain claims, or 
within which certain rights may be enforced. Statutes which provide that 
no action shall be brought, or right enforced, unless brought or enforced 
within a certain time, are statutes of limitations." Wood on Limita- 
tions, Qol. 1, sec. 1. I t  is a general rule declared in the textbooks and in 
the decisions of Appellate Courts that statutes of limitations being pro- 
cedural in nature and working upon the remedy, govern the cause of 
action in the particular forum in which such cause of action is asserted. 
I n  other words, the statute of limitations of the place of trial, or lez for;, 
governs the action. 

The case at  bar, therefore, squarely presents the question as to whether 
a cause of action arising in one State can be maintained in another 
State having a shorter time period. This question has occasioned ex- 
tensive debate among textwriters and judges. Wharton on Conflict of 
Laws, 3 ed., Vol. 11, page 1264, says: "While the bar of the statute by 
mhich the cause of action is created thus precludes the inaintenance of 
an action thereon in another jurisdiction, t,he law of which allows a 
longer period, the converse is not necessarily true; though some of the 
cases hold that the statute creating the cause of action governs in this ., .> 
respect, when it prescribes a longer, as well as when it prescribes a 
shorter, period than that fixed by the law of the forurn. This view, 
however, seems to rest upon a misapprehension. The reason the lapse 
of the time prescribed by the statutecreating the cause of action fie- 
vents the maintenance of an action in another jurisdiction is that it 
extinguishes the cause of action, and there is thenceforth nothing to sup- 
port an action in any jurisdiction. Assuming, however, that the time 
allowed by the foreign statute creating the &use of action has not ex- 
pired, the plaintiff comes to the bar of the forum with a concededly 
existing cause of action; but i t  is not apparent why an action thereon 
does not, as in  the case of an existing cause of action at common law, 
fall within the operation of the general principle that the limitation 
of actions is governed by the law of the forum." The contrary theory 
is announced in Keep  v. National T u b e  Co., 154 Fed., 121, and in 
Theroux v. N w t h m  Pac. R. R. Co., 64 Fed., 84. I n  the Keep  case, 
supra, the injured party died in Minnesota. The adminirltrator brought 
suit in the Federal Court of New Jersey. The statute of the forum, to 
wit, New Jersey, provided that the suit should be brought by the per- 
sonal representative of the deceased, and that the recovery was for the 
exclusive benefit of the widow and next of kin. The time limit was 
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twelve months. The Minnesota statute, where the death occurred, 
limited the recovery to $5,000, and the time limit prescribed was two 
years. The Court said: "The record of this case shows, however, that 
this action was commenced more than twelve months after the death 
of the plaintiff's intestate, though within two years from that time. The 
defendant contends that no action can be maintained on the Minnesota 
statute in New Jersey after the expiration of the period of twelve 
months limited in the New Jersey statute. I t  is true that actions are 
barred not by the lex loci, but the lex fori; but the limitation of time 
within which an action may be instituted under the Minnesota statute, 
or that within which it may be instituted under the New Jersey statute, 
is so connected with the right of action itself that it does not operate 
as a mere limitation of time within which the remedy may be prose- 
cuted. A general statute of limitations curtails a preexistent common- 
law right; but the right of action for damages resulting from death is 
unknown to the common law. I t  is a new right created by statute for a 
limited period. I n  Minnesota that right exists for two years; in New 
Jersey it exists for twelve months. One who acquires such a right 
under the New Jersey statute, or under the Minnesota statute, may 
carry i t  with him into any jurisdiction where a substantially similar 
right has been created. Why should the time within which such a right 
may be enforced be curtailed in a jurisdiction different from that in 
which the right was created by any statute other than one which, like a 
general statute of limitations, operates on the remedy only 2" 

I n  the Thwoux caye the death occurred in Montana and suit was 
brought in Minnesota. The Montana statute prescribed three years, 
and the Minnesota statute two years. The suit was brought after two 
years, but within the three-year period. The Theroux case declares: 
"It follows, of course, that, if the courts of another State refuse to per- 
mit the cause of action to be sued upon during a part of the period 
limited by the foreign law, to that extent they refuse to give effect to the 
foreign law, and by so doing impair the rights intended to be created." 
Many authorities are cited and quoted from in both cases. Negau- 
bauer v. Great Northern R. R. Co., 99 N. W., 620, 2 Ann. Cas.; Bruns 
wick Temninal Co. v. N,a,timal Bank, 99 Fed., 635, 48 L. R. A., 625. 

The author of a note upon the question in 46 L. R. A. (N. S.), p. 687, 
discusses the cases dealing with the conflict arising by virtue of a longer 
period of limitation in the State where the cause of action arose and the 
shorter period of limitation in the State where the suit is brought. 
After summarizing the various arguments, he concludes as follows: "As 
already stated, i t  is not apparent why the doctrine that the limitation 
prescribed by the foreign statute which creates the right of action, so 
that the latter is extinguished when the time so prescribed has expired, 
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and will not thereafter sustain an action anywhere, should exclude the 
operation of the general rule which refers the question of limitation to 
the l e x  fori if the period prescribed by the foreign s t a t ~ ~ t e  has not ex- 
pired." Goodrich on Conflict of Laws, p. 171, says: "Suit on a cause 
of action created by statute thus limiting the right must, then, be 
brought within the time fixed by the law creating the claim. Suppose, 
however, that the l e x  fori creates a cause of action under similar circum- 
stances, but provides a shorter limitation period. I t  would seem that 
the plaintiff could not recover if his action was not within the limita- 
tion period set by the l e x  fori also. The right is not gone until it is lost 
under the law creating it. But the statute of the forum shows the local 
policy as to the time in  which such actions are to be brought. I t  could 
well be interpreted as limiting locally created rights, and 21s a precedural 
bar to all actions of this type, no matter where arising. The authorities 
are divided on the question, which cannot be regarded as settled." 

The authorities supporting both theories are assembled in a note 
appended to the above text. 

All statutes of limitations are essentially time clocks, and while C. S., 
160, has been construed as a condition annexed to the cause of action, it 
is also a time limit to the procedure. At all events, it : s  a legislative 
declaration of the policy of this State, providing in express and manda- 
tory language that no action for wrongful death shall be asserted in the 
courts of this State after the expiration of one year from the time of 
death. Certainly, i t  is not to be supposed that the legislative depart- 
ment intended to confer upon nonresidents more extensiv3 rights in the 
courts than accorded to citizens of this State. 

Affirmed. 

CAROLINA POWER AND L I G H T  COMPANY v. W. G. REEVES AXD WIFE, 
LENA REEVES. 

(Filed 26 February, 1930.) 

1. Eminent Domain C e---One whose land is taken L entitkd to value of 
land taken and damages to contiguous land, less specid beneflts. 

In proceedings to condemn lands of a private owner for the erection of 
an electric power transmission line, it is required of the jury of view to 
fix the damages to the owner for the lands to be taken together with 
peculiar damages to his contiguous lands resulting therefrom, less any 
special benefits accruing to him by reason thereof. 
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2. Eminent Domain A +Statutory provisions aa to condemnation are 
to he strictly construed. 

The right to take private property for public use is governed by statute, 
and the statutes under which this right arises are to be strictly construed. 

9. Eminent Domain D c J u d g e  has discretionary power to remand the 
case to tho appraisers or retain it for trial in the Superior Court. 

Where the petitioner in condemnation proceedings and the owner of the 
land sought to be condemned both escept to the report of the appraisers 
and appeal from the confirmation of the report by the clerk to the Superior 
Court, it is within the discretion of the trial judge to remand the case for 
another appraisal for errors committed by the appraisers in making the 
award or for ambiguity in their report, or to retain the entire case for a 
jury trial and deter~nination in the latter court, C. S., 172-1, and his 
refusal to remand the case will not be held for error. 

APPEAL by defendants from Finky ,  J., at April Term, 1929, of 
TRANSYLVANIA. Affirmed. 

This is a petition brought by plaintiff, a public-service corporation, 
against defendants to condemn a certain right of way over defendants' 
land, under chapters 32 and 33 C. S., for a transmission electric power 
line. The clerk duly appointed commissioners to enter upon the land 
and assess the damage and special benefits to the owners. On 4 January, 
1929, they made the following report: 

"We visited the premises of the owners, and after taking into full 
consideration the quality and quantity of the land aforesaid, we have 
estimated and do assess damages aforesaid at the sum of $2,000. We 
have estimated the special benefits which the said owners will receive 
from the construction of said electric line to be the sum of 
dollars." 

On 7 January, 1929, the clerk made the following order: 
"And it appearing tosthe court from said report that they failed to 

comply with the statute in making said report; it is now ordered by the 
court that this cause be, and the same is hereby remanded to said com- 
missioners to the end that they may forthwith make and file a new 
report in said cause, in  accordance with the statute in such cases made 
and provided." 

On 10 January, 1929, they made the following report: 
"We visited the premises of the owners, and after taking in the follow- 

ing considerations, the quantity and quality of the land aforesaid, the 
actual fencing likely to be occasioned by the work of the corporation 
and all other inconveniences likely to result to the owners, we have esti- 
mated and do assess the damages, aforesaid, at  the sum of $2,000. The 
aforegoing damages is for an easement for the use of the plaintiff, the 
Carolina Power and Light Company, through and over the land of the 
defendants, a width of fifty feet only, as the same is now surveyed, and 
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staked out through the land of the defendants, and does not include 
damages that may accrue to the defendants' other land that may accrue 
to the defendants by reason of the  lai in tiff or petitioner or its em- 
ployees in going to and from the easement as surveyed, through and 
over other lands of the defendants. We have estimated the special 
benefits xihich said owners would receive from the conskuction of the 
power line through and over the land of the defendants--nothing. We 
suggest and recommend that the power line of the petitioner be resur- 
veyed and changed so as to enter the lands of the defendants at  the 
bend of the river, just above what is known as Turkey Creek, thence a 
straight line to the place where the line as now surveyed enters what is 
known as the Glazener bluffs, and if such location is made the same 
would in our opinion be of much less damage to the dclfendants' land 
than the line as now located, and would be of very little more incon- 
venience, if any, to the petitioner in building its towers and erecting its 
power line." 

The plaintiff excepted to the report of the commissioners as being 
excessive and that in the assessment they took into consideration future 
damages that may arise; that no award for special benefit3 to the owners 
were assessed and deducted. That award was made to \he owners for 
injuries resulting to adjacent lands and no damages can or will result 
therefrom. 

The defendant owners excepted on the ground that the damages were 
inadequate. "That the commissioners in making their findings as to 
damage, failed to take into consideration the damage to the property of 
the defendant other than the value of the actual land taken for the 
power line." That the width of the land was inaccurate, as more was 
customarily taken; that the commissioners had no power to recommend 
a change in the.line; that the location was unjust as it passes through 
the middle of defendants' land and would entirely destroy the value of 
defendants' land for industrial purposes and greatly diminish the value 
of the land for agricultural purposes; that the report is ambiguous. 

The clerk, on 28 January, 1929, overruled the exceptions of both 
plaintiff and defendants, and confirmed the report. Both parties ob- 
jected and excepted and appealed to the Superior Court, and the cause 
was transferred to the civil issue docket. 

The defendants set forth a long motion and petition, .which we need 
not repeat, alleging certain irregularities, a s  theretofore mentioned in 
the exceptions to the decree, and other irregularities and wrongs, from 
which they appealed and prayed: "(1) That said attempted decree of 
confirmation and all sumsequent proceedings in  this caurle based there- 
upon, be vacated and set aside; (2 )  for costs, and ( 3 )  for general relief, 
including 'relief by injunction as aforesaid." 
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The plaintiff i n  turn  answered the petition making denial to defend- 
ants' allegations. Judge Schenck, upon the motion and petition of de- 
fendants, caused notice to issue to plaintiff to appear on 1 April, 1929, 
a t  Brevard, N. C., to show cause why the relief of defendants' petition 
should not be granted. The  matter was duly heard before Finley, 
Judge, a t  the April  Term of the Superior Court of Transylvania 
County upon the entire record. Also numerous affidavits appear in the 
record. Defendants contending, among other things, that  the line had 
been changed from that  which was originally called for in plaintiff's pe- 
tition, and defendants also contending in  substance that  they mere 
entitled to an appraisal by the commissioners as to the injury or damage 
to the whole tract of defendants' land. This was denied by plaintiff. 

Judge T.  B. Finley rendered the following order and judgment: "The 
motion and petition of the defendants, petitioners, to vacate and set 
aside the judgment of the clerk of the Superior Court, confirmirig the 
report of the appraisers and for an interlocutory injuuction for the 
causes and purposes alleged in  said petition, coming on for hearing and 
being heard before his Honor, T .  B. Finley, judge presiding, on 6 Alpril.  
1929; t is upon motion of courisel for plaintiff, ordered axid adjudged 
that the motion and relief demanded in said petition of the dc~frntl:~nts, 
petitioners, be and the same is hereby refused and disallo~rctl." 

The  defendants excepted and assigned error to the judgment as signcd 
arid appealed to the Suprcmc Court. 

R. 1". Phillips, Willia~m E. Ureece and  Rnllim '6 S n t u f h c ~ ~ s  f o r  
plaintiff. 

Hamlin (6 Iiirnzry, Ralph R. Fishcr and  Carfr'~. S. ( ' n r l ~ r  f o r  ( 1 ~ -  
fendan f s .  

CIARKSOX, J. I t  appears that plaintiff has complctcd t l i ~  cwxztion 
of its transruission line across defendants' land, so tlw qurstiou of in- 
junction now hccomes n mooted or acatlcniic discussion. G 1 ~ 1 t n  1 , .  ('1~1- 
brefh, 197 hT. C., 673. 

Tlir final judgme~lt or dccrec was rendered by tlic, clrrlr 011 d S  J :u~na ry ,  
1039, and the record discloses the following: ((From tlic foregoing tlccroc 
both petitioner and defcntlants object and cxcrpt and appeal to ill(, 
Superior Court. Sot iee  of appral  by both parties givcll :i~rd nnivccl in 
open court, and this cause is thcrrupori trm~sfcrrcml to the civil issue, 
docket, and all papers hcrctofore filed in this cause arc hcre~r i th  qcnt. 
This 29 January,  1929. Roland Owen, clerk S u p r i o r  Court." 

The  present cor~denination proceecii~~gs nus  instituted u n d c ~  C'. S.. 
czlis. 32 and 3:i. ('liaptrr 3 2  g i ~ c s  thc lan i l l  rc,f(xrc,~rccr to :~(quisliioll 
and contlt~mnation of property for electric, t c l r g r ~ p h  :lud poi\ r r  cJoilr- 
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panies. C. S., ch. 33, is the chapter on "Eminent Domain." Under 
chapter 32, we find C. S., 1702: "The proceedings for the condemnation 
of lands, or any easement or interest therein, for the use of telegraph, 
telephone, electric power or lighting companies, the appraisal of the 
lands, or interest therein, the duty of the commissioners of appraisal, 
the right of either party to file exceptions, the report of commissioners, 
the mode and manner of appeal, the power and authority of the court or 
judge, the final judgment, and that manner of its entry and enforcement, 
and the rights of the company pending the appeal, shall be as pre- 
scribed in Article 2, entitled 'Condemnation Proceedings,' of the chapter 
Eminent Domain." 

Under chapter 33 we find, C. S., 1723, in par t :  "Within twenty days 
after filing the report the corporation or any person interested in the 
said land may file exceptions to said report, and upon the determination 
of the same by the court, either party to the proceedings may appeal to 
the court at  term, and thence, after judgment, to the Supreme Court. 
The court or judge on the hearing may direct a new appraisal, modify 
or confirm the report, or make such order in the premises as to him 
shall seem right and proper. If the said corporation, at the time of the 
appraisal, shall pay into court the sum appraised by the commissioners, 
then and in that event the said corporation may enter, take possession 
of, and hold said lands, notwithstanding the pendency of the appeal, and 
until the final judgment rendered on said appeal," etc. 

C. S., 1724, is as follows: "In any action or proceeding by any rail- 
road or other corporation to acquire rights of way or real estate for the 
use of such railroad or corporation, and in any action or proceeding by 
any city or town to acquire right of way for streets, any person in- 
terested in the land, or the city, town, railroad or other corporation 
shall be entitled to have thc amou~it of damages assessed by the co~nmis- 
sioners or jurors heard and determined upon appcal before a jury of tlie 
Superior Court in term, if upon the hearing of such appeal a trial by 
a jury be demanded.'' 

Condemnation proceedings are statutory and as the right to take 
private property for public use is given, tlir rule of strict co~istructiori 
ordinarily applies. Iloard of Education v. E'owcsf, 193 :Y. C., 510. 

One of defendants' exceptions to the report of the coin~nissioncrs is on 
the ground "That the commissioncrs in making tlicir findings as to 
damage, failed to take into considcration the damagc to the propcrty 
of the defendants otlicr than tlir raluch of t l ~ c  act~ial  1:111 1 t;11~11 for t11(' 
power line." The record discloses that defendants filed exceptio~~s, and 
among others the above. The clerk overruled tlie exceptions :~11(1  ('on- 
firmed the report. Defendants objcctcd and excepted and appealed to 
the Superior Court, and tlie cause was transferred to the civil issue 
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docket. See A y d m  v. Lancaster, 195 N. C.,  297; Electric Co. v. Light 
Co., 197 N.  C., 766. The defendants filed a long motion and petition 
in the cause, among other things asking injunctive relief. The matter 
was heard on the record proper and numerous affidavits before the court 
below in term. 

From a careful reading of the report of the commissioners, we do 
not think in the appraisal the commissioners took into consideration in 
fixing the compensation for the land taken as described in  the petition, 
the injury done to the other land of defendants. At least the report is 
uncertain, indefinite and ambiguous. Wood 9. Jones, ante, 356. 

Under C. S., 1723, supra, we find "The court or judge on the hearing 
may direct a new appraisal," etc. The exception of defendants em- 
bodied a substantial right. The commissioners should have, in ascer- 
taining what is just compensation, applied the following rule: 

(1) What compensation is the defendant entitled to recover of the 
plaintiff, on account of taking the land described in the petition for the 
erection of its transmission line across defendants' land? 

(2) What compensation is the defendants entitled to recover of the 
plaintiff for the injury and damage, if any, to their other land by 
reason of the taking of said land and erection of its transmission line 
across defendants' land ? 

(3) What special benefits will defendants receive peculiar to their 
land and not in common with the other landowners in the vicinity by 
reason of the erection by plaintiff of its transmission line across de- 
fendants' land? A y d m  v. Lancaster, 197 N .  C., 556. 

The question involved: Should the court below, under C. S., 1723, 
have directed a new appraisal and remanded the proceedings to the 
clerk to that end or did the Superior Court have the discretion to have 
these issues tried de novo in the Superior Court? We think the court 
below had discretion in the matter. C. S., 637, is as follows: "When- 
ever a civil action or special proceeding begun before the clerk of the 
Superior Court is for any ground whatever sent to the Superior Court 
before the judge, the judge has jurisdiction; and it is his duty, upon 
the request of either party, to proceed to hear and determine all matters 
in controversy in such action, unless it appears to him that justice 
would be more cheaply and speedily administered by sending the action 
back to be proceeded in before the clerk, in which case he may do so." 
Under this section the judge now has final jurisdiction to determine thr 
whole matter in controversy. Lictie v. Chappell, 111 N.  C., 347, 16 
S. E., 171; Faison v. Williams, 121 N .  C., 152, 28 S. E., 188; Oldham 
v. Rieger, 145 N .  C., 254, 58 S. E., 1091; Hall v. Artis, 186 N .  C., 105, 
118 S. E., 901. The court has the right in its discretion to remand the 
cause to the clerk for further proceedings. York v. McCalZ, 160 N .  C., 
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276, 280, 76 S. E., 84; Michie N. C. Code, 1927, p. 250-1; Little v. 
Duncan, 149 N. C., 84. See C. S., 536; McNair v. Yarbwo, 186 
N. C., 111. 

Construing C. S., 1723, with C. S., 637, we think on appeal to the 
Superior Court the matter was in the sound discretion of the court to 
remand the proceeding to the clerk or  for trial de n.ovlo. I f  i n  the dis- 
cretion of the court below the proceeding is not remanded, the defendants 
have the right of a jury trial "if upon the hearing of such appeal a 
trial by a jury be demanded." C. S., 1724. 

I n  Ayden v. Lancmter, 195 N.  C., a t  p. 299, speaking to the subject: 
"The appeal of defendants from the order of the clerk confirming the 
report of the commissioners brought into the Superior Court the entire 
case, where the jury trial must be had de novo so f a r  as the question 
of darnage is concerned." I n  that  case defendants demanded a jury 
trial. 

Mr. McIntosh, in  North Carolina Practice and Procedure, at  p. 
63-64, states the matter as follows: "As a department of the Superior 
Court, the clerk has jurisdiction to hear arid determine certain cases 
which do not come before the judge in  the first instance, ~ u c h  as matters 
of probate and special proceedings; and i t  became necessary to deter- 
mine whether the appellate jurisdiction in  such cases was; derivative, as 
in  appeals from other courts. I t  was first held that  if a case was im- 
properly brought before the clerk, when i t  should have been before the 
judge at  term, and i t  came before the judge by appeal, all necessary 
ameiidments would be made and the jurisdiction retained; but if the 
case was properly before the clerk, and-came before the judge on appeal, 
an amendmelit could not be made to include matters over which the 
clerk would have had no iurisdiction. I t  was also held that when an 
appeal came before the judge from the clerk, and f u r t ~ e r  action was 
necessary, the judge should decide the question presented for review 
and renland the case to the clerk. T o  prevent tlie confusion thus aris- 
ing in different departments of the same court, it was enacted in 1887 
that, when any case begun before tlie clerk is, 'for any ground what- 
ever,' sent before the judge, he may proceed to hear and determine all 
matters in  controversy, or may, in his discretion, remand the case to the 
clerk. By  reason of this statute, it is held that the appelhte jurisdiction 
is not derivative i11 any case, even when the clerk had no jurisdiction, 
but the case is still in the same clourt for review and for such other 
action as may be necessary." 

The refusal of the court to vacate and set aside the judgment of the 
clerk and to order a new appraisal does not deny appellants the right 
to have the matters determined by a jury in  the Superior Court. 

For the reasons given, the judgment of the court below is 
Affirmed. 
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ANNA L. EARLE v. ROBERT EARLE AND THE GLOBE 
INDEMNITY COMPANY. 

(Filed 26 February, 1930.) 

1. Husband and Wife B d-A wife may maintain an action against her 
husband for a negligent injury. 

An action by the wife against her husbar~d for a negligent injury will 
lie in the courts of this State, C .  S., 454, 2513, and after summons has been 
duly served and a verified complaint filed in accordance with statute, a 
judgment by default and inquiry may be entered against the husband 
upoil his failure to answer. 3 C. S., 597(a) .  

2. Judgments K &Insurer liable to person injured only upon &urn 
of unsatisfied execution may not move to set aside judgment against 
insured. 

In  order to set aside a judgment by default and inquiry on the ground 
of mistake, inadvertence, surprise or excusable neglect, C. S., 600, the mis- 
take or surprise, etc., must be on the part of the party making the motion 
to set aside, and where the judgment is obtained against an insured by 
the person negligently injured by him, and the policy of accident insurance 
expressly provides that the insurer shall not be liable to the person in- 
jured until after return of execu t io~~ against the insured unsatisfied, the 
insurer may not mnkr a motion to have the judgment against the insured 
set aside for the surprise, excusable neglect, etc., of the insurer caused 
by failure of the i n s u r ~ d  to givtl notice of th r  accident and send all proc- 
ess and pleadings to the illsurer under tlle terms of the policr. 

APPEAL by plaintiff f r o m  Grali lrne~., J., a t  Sovember  Term,  1929, of 
EDGECOMBE. Reversed. 

T h e  s u m m o r ~ s  i n  the  action mas dated 8 J u l y ,  1929, a n d  service was 
made  on  defendant, Robert  Earle ,  on the same da te  a n d  on Insurance  
Conlmissioner f o r  T h c  Globe Indemnity Company, 1 2  J u l y ,  1929. Com- 
plaint  was duly verified a n d  filed before the  clerk on  8 J u l y ,  1929. T h e  
defendant  Indemni ty  Company,  by  consent, was allowed un t i l  1 Sep- 
tember, 1929, t o  file pleadings. T h e  t ime was, by consent, extended to 
1 J a n u a r y ,  1930, and  on 1 4  October, 1929, plaintiff took a voluntary 
nonsuit a s  to  the Indemni ty  Company.  On 9 August,  1929, and  on 
14 October, 1929, judgment by defaul t  and  inqui ry  before the clerk was 
rendered against  defendant Robert  Earle .  B o t h  judgments by defaul t  
and  inqui ry  before the clerk ordered t h e  causes "to be t ransferred to  
the  cixil issue docket i n  order  t h a t  the amount  of damages sustained by 
the  plaintiff f r o m  and  on account of the  alleged negligence of the  de- 
fendant, Robert  Earle ,  and the  amount  of damages which the  plaintiff 
claims she is  entitled to  recover f r o m  the defendant, Robert  Earle ,  be 
ascertained, determined and  fixed by  a jury." O n  30 October, 1929, the 
defendant Indemni ty  Company made  a motion t o  set aside the  defaul t  
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and inquiry judgments rendered against Robert Earle on. the ground of 
mistake, inadvertence, surprise or excusable neglect. On 9 November, 
1929, the clerk refused the motion of the Indemnity Company, and in 
the judgment set forth among other things: 

"That the defendant, Robert Earle, nor any one in his behalf, entered 
any appearance or filed any pleadings or motions within t'he time allowed 
by law. 

"That the consent orders entered on 3 August, 1929, rind 21 August, 
1929, granting an extension of time to the defendant Globe Indemnity 
Company, to file answer, applied only to such pleadings as i t  might wish 
to file in its own behalf and did not contemplate or apply to any plead- 
ings it might desire to file in behalf of its codefendant, ltobert Earle. 

"That the defendant, Globe Indemnity Company, purposely refused 
to enter any appearance or file any pleadings for an3 in behalf of 
Robert Earle within the time allowed by law. 

"Therefore, i t  is by the court ordered and decreed, that the motion of 
the Globe Indemnity Company filed herein be, and the same is hereby 
denied, and the two judgments heretofore entered, be and the same are 
hereby in all respects ratified and reaffirmed." 

From this judgment the Indemnity Company appealed to the Supe- 
rior Court. The record discloses numerous affidavits introduced on the 
hearing of the motion in the Superior Court. The order setting aside 
the judgments of the clerk and findings of fact compritie about fifteen 
pages of the record. 

The defendant Indemnity Company contends : "That according to the 
terms of the insurance or indemnity contract or agreement entered into 
by and between the said Robert Earle, defendant, and Globe Indemnity 
Company, it was expressly stipulated and agreed, among other things, 
(1) that upon the occurrence of any accident to which the policy ap- 
plied, the said Robert Earle should give immediate written notice thereof 
with the fullest information obtainable to Globe Indemnity Company, 
at  Newark, N. J., or to one of its duly authorized repre~jentatives; that 
the assured shall give like notice with full particularri of any claim 
made on account of such accident; and that if thereafter suit is brought 
against the assured to enforce such claim the assured sh,ill immediately 
forward to the company at Newark, N. J., every summons or other 
process that may be served upon the assured; ( 2 )  that the said Robert 
Earle should not voluntarily assume any liability or incur any expense. 
other than for immediate surgical relief, or settle any claim, or satisfy 
any judgment from which an appeal may be taken, except at  his own 
cost; and that whenever requested by the company and at the company's 
expense, the said Robert Earle, defendant, should aid in  securing infor- 
mation and evidence and the attendance of witnesses, and shall fully 
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cooperate with the company except in a pecuniary way, in all matters 
which the company deems necessary in the defense of any suit or in the 
prosecution of any appeal." That from the report or statement filed of 
the accident by defendant, no liability attached to him, and further- 
more the injuries to plaintiff were sustained in the State of Virginia, 
and a wife could not in that State maintain an action against her hus- 
band for a tort committed by him on her during coverture, and further 
that defendant Robert Earle had not been guilty of any negligence. 
"That in disregard of the terms and conditions of said policy of insur- 
ance or indemnity, the said Robert Earle, defendant, did not give to 
Globe Indemnity Company, or to any of its duly authorized representa- 
tives, any notice of any kind that action had been instituted against him 
on account of the injury sustained by the plaintiff, as set forth in his 
report, the only knowledge this company having had of said action being 
from the copy of summons and complaint sent to i t  by the State Insur- 
ance Commissioner of North Carolina; nor did the said Robert Earle, 
defendant, in compliance with the terms of said policy, ever send to the 
home office of said company, at  Newark, N. J., the summons, com- 
plaint and other process that was served upon him, or any notice what- 
soever of said suit; nor did the said Robert Earle, defendant, ever file 
an answer or other pleadings in this cause, or do anything which would 
tend to free himself and reduce the damages which might be awarded 
in the event the plaintiff should be entitled to recover." 

The judgment rendered in the court below is as follows: 
"It is therefore, by the court, in its discretion, adjudged and decreed, 

that the default and inquiry judgment rendered by the clerk of the 
Superior Court of Edgecombe County on 9 August, 1929, in favor of the 
plaintiff and against the defendant, Robert Earle, be, and the same is 
hereby set aside in full; and it is further so ordered, adjudged and de- 
creed, that so much of the second judgment rendered by the clerk of the 
Superior Court of Edgecombe County on 1 4  October, 1929, as adjudged 
that 'It is, therefore, on motion of Henry C. Bourne, attorney for plain- 
tiff, ordered, adjudged and decreed, that said plaintiff recover judgment 
by default and inquiry against the said defendant, Robert Earle, and this 
cause be and the same is hereby transferred to the trial docket of the 
Superior Court at term, for the purpose of ascertaining the amount of 
damages the said plaintiff is entitled to recover against the defendant, 
Robert Earle, be, and the same is hereby set aside in full. It is further 
ordered, adjudged and decreed that Globc Indemnity Company have 
until 15 January, 1930, to file answers in this cause, for and in behalf 
of the said Robert Earle, defendant, and for and in behalf of itself, as it 
may deem advisable.' " 
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The plaintiff excepted and assigned error to the judginent as signed 
and entered, as erroneous and contrary to law, and a.ppealed to the 
Supreme Court. 

Other necessary facts will be set forth in  the opinion. 

Henry C. Bourne fm plaintiff. 
H .  H .  Philips for Globe Indemnity Company. 

CLARKSON, J. I n  the present action defendant, Rolxrt  Earle, was 
duly served with summons. The  complaint was properly verified and 
filed within the time required by the statute. The court had jurisdic- 
tion of the person and the complaint alleges actionable negligence 
against the defendant. I t  is a suit of the wife against the husband for 
negligent injury, but i t  is now well settled in  this jurisdiction that such 
an  action will lie. C. S., 454, 2513; Crowell L! .  Protoell, 180 N. C., 516, 
S .  c., 181 N .  C., 66; Rloberts v. Roberts, 186 N .  C., 566; Small v. Mor- 
rison, 185 N .  C., 577; I n  re Will of Witheringfon, 186 N.  C., 152; 
Roberts v. Guaranty Co., 188 N .  C., 795; Hyatt v. XcCoy, 194 N. C., 
25; Etheredge v. Cochran, 196 N. C., 681. 

Judgment by default and inquiry was rendered before the clerk on 
9 August, 1929, and transferred to the civil issue docket to have the 
damage determined and fixed by a jury, and a like judgment was ren- 
dered on 14 October, 1929. K O  appeal was taken by defendant from 
these judgments. N o  doubt the two judgments were taken "in abund- 
:,lice of caution," and to comply with S. C. Code, 1927, 597(b). At least 
defcudant did not appeal from either judgmt~nt by default and inquiry. 

S. C. Code, 1927, 697(a) is as follows: "If no answer is filed, the 
plaintiff shall be elltitled to judgment by default final or default and 
inquiry as authorized by sections 395, 596 and 597, ailcl :dl present or 
future amendments of the said sections; and all judgmc~nts by default 
fi11a1 shall be duly recorded by the clerk and be docketed and indexed in 
the same manner as judgments of the Superior Court and be of the same 
forcc and effect as if rendercd in t w m  and bcfore a judge of the Supe- 
rior ('ourt ; and in all cases of judgment by tltlfault and inquiry rendered 
by the clerk, the clerk shall docket the case in  the Superior Court at  
term time for trial upon the issues raised before a jury, or otherwise, as 
provided by law, and all judgments by default and inquiry shall be of 
the same force and effect as if rendered in term and before a judge of 
tho Superior Court." 

A judgment by default and inquiry for the want of an answer estab- 
lislles the cause of action and leaves the question of the amount of dam- 
ages open to the inquiry, J u n g ~  v.  J facXn igh f ,  137 N. C'., 285, 288, 49 
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S. E., 474; Farnzer-Cole I ' l ~ ~ r n h i ~ q  ( ' 0 .  1 % .  TTTil,ton I l o i ~ /  P o . ,  l 6 F  3. ('., 
. -m-  
. ) i r ,  84 S .  E., 1008; . Ir .1~sf7vnq z.. L 1 s h l r , - y ,  170 S. C., 160, 56 S. E., 
l O 3 X ;  f ; ~ l / n w z  c. ( ' h ~ r r y ,  1 9 2  S. ('.. zit 1). 19s; but t h  11urtlt.11 of 111o\ i ~ ~ g  
any damages beyond such as are lioinil~al rests upon t h r  pl:n~~tlff. l f ~ l l  
7'. Hotel C'o., 188 N .  C., 586, 125 S.  E., 266. 

The Globe Iiidemnity C o m p n ~ ~ y  had issued n po1ic.p of i n i u r a ~ ~ c ~ ,  or 
indemnity, to the &fendant, Rolwrt Earlc, a l io  thr  I r ~ d r i n n ~ t y  ( ' t ~ ~ r i l ) ~ ~ ~ i y  
chargcd had ~ i o l a t e d  his contract with the company, and 11ad not g i ~  ('11 

proper notice of the accidmt or of this action, or tlcfrnded thr. suit. 
The  Globe Indemnity Company, in its motion to sct asitlc the jutlg- 
nlents, "respectfully petitions arid moves the court that i t  ni l l ,  on 
account of mistake, iriadvertcrice, surprise or excusable neglcvt, and in 
its discretion, relieve said The Globe Pndern~iity Company a~i t l  Hobc~rt 
Earle, defendant, from two judgments rendcred in favor of the pIaintiff 
and against the defendant, Robert Earle (as  hereinbefore set out) ,  and 
will set aside and vacate said judgments, and \$ill allow your petitlotier 
to file an ansver in this action for and in behalf of tlie said Robert 
Earle, defendant, and it respectfully assigns as reasons," etc. 

C. S., 600, is as follows: "The judge shall, upon sucll terms as may 
be just, at any time within one year after notice thereof, relieve a party 
from a judgment, order, verdict or other proceeding taken against liim 
through his mistake, inadvertence, surprise or excusable neglect, and 
may supply an  omission in  any proceeding. The  clerk may hear arid 
pass upon motions to set aside judgments rendered by him, nhrtlier for 
irregularity or under this section, and an  appeal from his order on such 
motion shall lie to the judge a t  the nest term, n h o  shall hear and pass 
upon such motion de novo: Provided, howerer, nothing in this sectiori 
shall be construed to affect the rights of innocent purchasers for value 
in  foreclosure proceedings where personal service is obtained." 

I n  Foster v. Allison Corporation, 191 N .  C., a t  p. 173, the following 
is said: "It will be noted that  the statute says 'through his mistake, in- 
advertence, surprise or excusable neglect.' W e  think this language 
'through his' ex v i  termini means personal knowledge, he call then 
apply for the relief as set forth in C. S., 600." 

"If the statute gives the right to open or vacate a judgment taken 
against a party through 'his' mistake, no mistake made by any other 
person will justify this action." 34 C. J., part  sec. 516, "Judgments," 
a t  p. 298, citing cases from California, Indiana, Montana, Kern York. 
and Boyden v. Will iam, 80 N. C., 95. See Commissioners of Chozoan 
v. Bank, 197 N. C., 410. 

I n  Small v. Morrison, 185 N .  C., a t  p. 579, we find : "By express stipu- 
lation, the indemnitor is  not to be held liable in an action a t  the instance 
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of the injured party, unless and until 'execution against the assured is 
returned unsatisfied' in  an action brought against him. 'Chis, in terms, 
is made a condition precedent to the right of the injured party to main- 
tain an action against the indemnity company; and where the rights of 
the parties are fixed by contract, the law will uphold such rights." The 
policy in the present action has the above provision and further "no 
action shall lie against the company to recover upon an;? claim or for 
any loss under Insuring Agreement I (a )  and I (b)  until the amount of 
such claim or loss shall have been fixed and rendered certain either by 
judgment against the assured after trial of the issue or by agreement 
between the parties with the written consent of the comp,my nor unless 
brought within two years thereafter." 

The principle is thus stated in IIarrison v. Transit Co., 192 N.  C., at 
p. 548 : "Tho prevailing doctrine is that if the indemnity is clearly one 
against loss suffered by the assured no action can be maintained against 
the indemnity company until some loss or damage has been shown; but 
if the contract indemnifies against liability a right of action against the 
principal and the surety company accrues when the injury o c c ~ r s . ~ '  
Williams zi. Motm Limes, 195 N. C., 682. 

I n  Luttrell v. Hardin, 193 N.  C., at p. 269, speaking to the subject, 
citing numerous authorities, it is said: "It is well settled in this juris- 
diction: 'That the assured . . . must actually sustain a loss before 
an action will lie upon the indemnity policy, as this is expressly required 
by the terms.' Killian v. Buhtna, amte, p. 20. I t  has been repeatedly 
held that the fact that a defendant in an actionable negligence action 
carried indemnity insurance could not be shown on the trial. Such evi- 
dence is incompetent." The contract made between The Globe h d e m -  
nity Co., and defendant Robert Earle, has no ambiguity about it, but is 
clear, and its provisions have been construed time and time again by the 
Courts. I t  must abide the written words. 

I n  this jurisdiction, "coverture is not now a defense i n  bar of the 
running of the statute of limitations since 13 February, 1899." In re 
Will of Witheringtm, supra, at p. 154. 

From the view we take of this action, the question as to whether a 
meritorious defense is shown is not necessary to be considered. Nor do 
we decide as to whether appellant may assert such defense against the 
judgment rendered herein. For the reasons given, the judgment below is 

Reversed. 
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I?. A. GIBBS ET AL. v. BENNY LOUISE MILLS  AND C .  D. JUSTICE. 

(Filed 26 February, 1930.) 

1. Parties A b!Crial court may allow real party in interest to be made 
plaintiff during trial when defendant is not prejudiced thereby. 

Where the cause of action is not changed or the rights of the defendant 
prejudiced it is not error for the trial court to permit the real party in 
interest voluntarily to be substituted as plaintiff in the action during the 
progress of the trial and after the jury had been empaneled, and proceed 
with the trial of the action. 

2. Limitation of Action B +Where trespass from diverted surface water 
is intermittent recovery of damages for thre-year period is not barred. 

Where an obstruction diverting the natural flow of surface water is 
entirely upon the defendant's land and the trespass upon the plaintiff's 
land resulting therefrom is intermittent, an instruction that the plaintiff 
could recover any damage done her property within three years prior to 
the action is not error. 

APPEAL by defendant Justice from Sinclair, J., at August Special 
Term, 1929, of BUNCOMBE. NO error. 

John 8. Cathey and Isabel Caithey for appellant. 
J .  Y .  Jordan, JT., for appellee. 

PER CURIAM. The plaintiff brought suit for the wrongful diversion 
of the natural flow of surface water and its discharge upon the plaintiff's 
property. I n  answer to the issues the jury found that the defendant, 
Benny Louise Mills, had not and that the defendant, C. D. Justice, had 
collected and discharged surface water upon the property of the plaintiff, 
and assessed damages. The judge directed the jury to find upon all the 
evidence that the action was not barred by the statute of limitations. 

The two questions presented are thus stated by the appellant: (1) 
Can the court during the progress of the trial and after the jury has 
been empaneled, order the real party in interest to be made a party 
plaintiff instead of ordering a mistrial and withdrawing a juror? (2 )  
Did the court err in directing a negative answer to the fourth issue on 
the statute of limitations? 

The suit was brought in the name of F. A. Gibbs, but during the trial 
i t  was shown by records which the appellant introduced that Rebecca 
Gibbs, his wife, was the owner of the land. The first interrogatory pro- 
pounded by the appellant impliedly admits that Mrs. Gibbs was the real 
party in  interest, and raises the question whether the trial judge had the 
legal right to permit her voluntarily to become a plaintiff and to refuse 
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to wi thdrav  a juror and grant  a mistrial; for tlie record discloses that  
Mrs. Gibbs voluntarily came into court and asked to be substituted as 
plaintiff. 

The  presiding judge was not necessarily bound to grant  a m i s t r i ~ ~ l  and 
continue the case in the absence of anything to indicate that  the de- 
fendants mould be prejudiced by going on with the trial. There u-as no 
suggestion that  the jury was not satisfactory, and there seems to have 
been no bona fide contention that  the f e m e  plaintiff was not tlie owner 
of the lot. The  real controversy involved the damage done the property, 
and the parties had ample opportunity by filing additional pleadings 
and by introducing evidence to present their contentionr:. The actual 
controversy mas not changed by making Mrs. Gibbs a party, and the 
appellant, so f a r  as me can see, was not prejudiced by her ~ o l u n t a r y  
appearance as a plaintiff under an  order of the court. Under these con- 
ditions me are of opinion that  the judge was not required as a matter of 
lam to continue the case. H e  would no doubt ha re  continued it if the 
nature of the controversy had been changed or the defendants liad been 
prejudiced. - " 

The undisputed evidence shows in  reference to the s t a x t e  of liniita- 
tions that  the obstruction was entirely upon the land of the defendants. 
The  trespass was not continuing but intermittent. Thtlre was there- 
fore no error in the instruction that  the plaintiff could recover for any 
damage done her property, i n  the manner alleged, withm three years 
prior to the time she became a party to the action. R o b e r t s  v. E a l d w i n ,  
151 I\'. C., 407; D~sval v. R. R., 161 N. C., 418; L a n g l e y  v. I l o s i e q  
Mills. 194 N.  C.. 644. We find 
KO error. 

(Filed 26 February, 1930.) 

Trial F -Where issues submitted to the jury are inconsistent a new 
trial will be awarded. 

Where the trial judge instructs the jury to anslyer conflicting issues as 
to negligence and contributory negligence so that he may determine who 
is and who is not entitled to recover, a new trial will be ordered on 
appeal so that a consistent verdict may be found by the jury. 

APPEAL by plaintiff from Harding, J., a t  J anua ry  Term, 1929, of 
CABARRUS. New trial. 

On the issues submitted to the jury and their findings thereon, the 
following judgment was rendered by the court below: 
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"This action having been called and tried by his Honor and a jury, 
and tlic jury har ing  aiisnrrecl the issues as follows : 

1. Did the defendant notify the plaintiff of his intention to excavate 
near the wall of the building described in the complaint as the plaintiff's 
building ? Answer : No. 

2. Did the defendant excavate near the wall of the plaintiff's bui1;ling 
wantonly and ~ v i t h  utter indifference to the rights of the plaintiff, as 
alleged in  the complaint ? Answer : No. 

3. Was  the plaintiff's building injured by the negligence of the de- 
feiidant, a5 allrged in the complaint ? L h s ~ v e r  : Yes. 

4. Did the plaintiff, by his  own negligence, contribute to his own 
injurg, as alleged in the answer : Answer : Yes. 

5. What  compensatory damages, if any, is  the plairltiff entitled to 
recover of the defendant? -Inswer: $600. 

6. F%at damages (punitive), if any, is the plaintiff entitled to re- 
corer of the defendant! Answer : No. 

By consent, the motions of the plaintiff and defendant for judgment 
was continued to the February Term, 1929. 

I t  is now 011 nlotion of Hartsell & Hartsell, and R .  L. Smith, counsel 
for the defendant, adjudged that  the plaintiff recover nothing of the 
defendant, J. A. Cannon, and that  the defendant, J. A. Cannon, recover 
of the plaintiff, JI. J. Corl. and George F. Corl, the surety, on his prose- 
cution bond, his costs of action to be taxed by the clerk." 

Arm.field, Sherrin CE Barnhardt for plaintiff. 
liarfse71 CE Hal-tsell for defendant. 

PER CL-RIAM. The defense of contributory negligence seems to have 
been submitted to the jury upon the theory that, after due notice of de- 
fendant's intention to excavate near plaintiff's building, the plaintiff 
failed to take any precaution or to exercise proper care for the protec- 
tion of his own property. Bu t  the first issue finds that  the defendant 
gave the plaintiff no notice of his intention to excavate near the building 
in  question. Hence, the first and fourth issues, interpreted in the light 
of the record, would seem to be in conflict. The  court instructed the 
jury:  "Now, gentlemen, I want you to answer all these issues, and then, 
when you answer these issues, the court will determine who recovers 
and who does not." I n  this state of the record, i t  would appear that  a 
consistent verdict should be rendered to enable the court to determine 
the rights of the parties. Wood v. Jones, ante, 356. T o  this end a new 
tr ial  must be awarded. 

New trial. 
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(Filed 5 March, 1930.) 

Taxation H a-Where contingent interests of children living and unborn 
are represented by guardian ad litem they are bound by foreclosure 
proceedings of tax certificate. 

Under the provisions of chapter 334, Public Laws of :L929, amending 
the procedure for the sale of lands for tases as theretofore provided by 
statute (C. S., 8038, Art. 14, amended by Public Laws of 1927, etc.), re- 
quiring that the deed shall convey the real estate in fee to the purchaser 
at the foreclosure sale for tases free from any claims of the  taspayer, his 
wife, the husband or any other person whether or not such person's claims 
are disclosed by the record, it is held: that where the lands so sold are 
subject to a life estate with contingent remaindermen over, involving the 
contingent interests of children living and unborn, and all interests are 
properly before the court either in person or by guardian ad litem, and 
have been legally represented, the judgment is binding upon all of the 
parties, and the purchaser gets good title to the property thereunder in 
fee simple absolute as against all parties haviug a vested or contingent 
interest. C. S., 452, 1744, 1745. 

APPEAL by the purchaser of real estate under a tax salt. certificate to 
determine the validity of a deed tendered to him by the commissioner 
appointed to make the sale. Heard by Devin, J., at December Term, 
1929, of WILSON. Affirmed. 

N. W. Williams died leaving a will containing the following devise: 
"I give and devise to my daughter Sug Allen, the wife of L. A. Allen, 
. . . a certain tract or parcel of land (describing it) .  To have and 
to hold the above-described . . . tract of land to her, the said Sug 
Allen, for and during the term of her natural life and no longer, and 
after her death to her issue in fee, if any, and in the event she dies 
without issue, thence to Plummer Williams, Wiley Williams, and the 
son of Bug Williams, now deceased, and their issue. Bui in the event 
either should die without issue his share is to pass and vest in the sur- 
vivor, or their issue, share and share alike." Sug Allen died without 
issue, and the title then vested in Plummer Williams, Wiley Williams 
(who is W. A. Williams), and Willard Williams, son of Bug Williams, 
subject to the condition subsequent. These three filed a petition before 
the clerk of the Superior Court for partition of the land described in 
the foregoing devise. Lot No. 2 was allotted to Wiley Williams, and he 
listed the land in his own name for the taxes in 1926. The tax on the 
land was not paid, and on 8 June, 1927, the sheriff of m'ilson County 
sold the land for nonpayment of the taxes, and A. J. Hinw became the 
purchaser. Thereupon the sheriff issued to him a tax sale certificate as 
prescribed by law. More than twelve months elapsed and the land was 



N. C.] SPRING TERM, 1930. 431 

not redeemed; i t  was sold on 4 June, 1928, for the taxes of 1927, and 
the county of Wilson became the purchaser. The plaintiff brought suit 
to foreclose the tax sale certificate; a guardian ad litem was appointed 
for the children of Wiley Williams, all of whom are minors; and the 
guardian filed an answer admitting the allegations of the complaint. 
All parties known to have any interest in the land, either vested or con- 
tingent, were made parties defendant in pursuance of chapter 221 of the 
Public Laws of 1927; the clerk made an order that notiee be given to 
all persons claiming an interest to appear in the action and set up their 
defense. The notice was accordingly issued and a guardian ad l i t m  
was appointed for the unborn children and unborn claimants and he 
filed an answer admitting the allegations of the complaint. The clerk 
adjudged that the plaintiff held a certificate of sale executed by the 
sheriff on 6 June, 1927; that as purchaser he had a lien on the property 
in the amount set out in the judgment; and that a commissioner sell the 
land on Monday, 30 September, 1929, and make a report of the sale. 
The commissioner sold the land, and made his report; and the clerk 
codrmed  the sale and directed the commissioner to make a deed in fee 
to the purchaser. The commissioner tendered a deed conveying the 
property in  fee simple and the purchaser declined to accept the deed 
and pay the purchase price. A rule was served upon him to show cause 
why he should not accept the deed, and he answered that the commis- 
sioner could not convey an indefeasible fee for the reason that certain 
minors have vested and contingent interests in said property which the 
commissioner was not authorized to convey. The clerk held that the 
deed conveyed a good and indefeasible title in  fee. The purchaser 
excepted and appealed to the Superior Court and the judgment of the 
clerk was affirmed. ' The purchaser excepted and appealed to the 
Supreme Court. 

D a d  Isear for plaintiff, appellant. 
R. L. Brinkley and Cmnor & Hill fm appellee. 
A t t omq-Gmra l  Brummitt and Assistant Attorney-Gmerarl Nash as 

A h &  Curice. 

ADAMS, J. The appeal presents the question whether the commis- 
sioner's deed conveys a good title to the purchaser. 

It was formerly provided by statute that the land of a minor should 
in no case be liable to sale for taxes, but that his guardian should pay 
the tax when due; also that in  case of the guardian's default the tax list 
in the hands of the sheriff should be an execution to be satisfied out of 
his individual property or out of the personal property of his ward. 
Laws 1872-73, ch. 115, see. 28(4) ; Laws 1876-77, ch. 155, sec. 29; The 
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Code. sec. 3691. I11 IS37 the General -Issembly modified the law by 
appending the following proviso to the section conferring the right to 
rederin land sold for tases: "I 'ro~. idet l ,  that infants, idiots and insane 
persons may redeem any land belonging to them from such11 sale within 
orir year after tlie expiration of such disability, on liks terms as if 
rcdeniptiou had been niade within one year from the date of said sale 
and from tlie date of each subscque~lt payment of taxes thereon at  the 
rate of twenty per cc~ltunl per annunl on the several anlourlts so paid by 
the purc l ia~rr  until redmlption." Laws 1887, ch. 137, scc. 65. Srctioxis 
91-03 gave the owner of a certificate of tax sale the right at his election 
to foreclose it by a civil action at  any tinir before the expiration of two 
years from the date of tlie certificate. 

This proviso is the last clause in srction S03S, Alrt i t le  11, of ths 
Consolidated Statutes. 111 several material respects A-t ick  14 was 
amendcd lq the act of 1927. Sections 8028-5037 were repealed and 
others were substituted. I n  tlie latter the holder of a certificate of sale 
is given the right of foreclosure by a civil action; the purchaser is given 
a lien as in case of a mortgage on the real estate sold fcr  the amount 
paid and interest, penalties, costs, and charges; those claiming an 
interc.st disclosed by the records must be parties to the lction; notice 
must be given to all other persons clainiing an interest in the subject- 
matter;  and a judgment of foreclosure may be rendered. I n  1929 
statutes were eilactcd affecting the procedure and providing that the 
deed shall convey the real estate in fee to the purchaser, free from any 
claims of the taxpayer, the wife, the husband, or any other person 
whether or not such claims are disclosed by the records. Laws 1929, 
ch. 201, ratified on 16 March, 1929, and ch. 334, ratified 19 March, 
1929, as of 9 March, 1927. 

I t  is not the policy of the law indefinitely to suspend the payment of 
taxes. The statutes which formerly prohibited the sale of an infant's 
land for taxes provided for the enforcement by other means of timely 
payment. I t  was a general rule of the common law that  an  infant 
should lose nothing by nonclaim or neglect of demanding his right and 
that  his disabilities should be deemed privileges securing him from the 
harmful consequences of his improvident acts; but when sued he was 
protected by a guardian who was to defend him from all attacks. Courts 
of equitable jurisdiction exercised their general power and duty as 
parens patria for his protection; and a n  infant when re~resented by a 
guardian, subjected to the jurisdiction of the court, and taken under the 
protection of the law, was as a rule bound by the judgment or decree. 

I t  is contended that  the last clause of section 8038 should be inter- 
preted as' applying only to cases in  which the purchaw,  instead of 
foreclosing his certificate, demands and receives from the officer a deed 
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under section 8024 et seq., and that  the clause in  the act of 1927, ch.. 
221, see. 4, declaring foreclosure to be the purchaser's ('sole right and 
only remedy" debar; the purchaser from calling for a deed under the 
sections referred to and by implication repeals the minor's right of 
redemption after his disability expires. This question does nat neces- 
sarily arise on the record. The plaintiff is not an  infant attempting to 
redeem land sold for taxes, but a purchaser under proceedings t o  fore- 
close a tax sale certificate. The last clause of section 8038 evidently 
has no application to cases in which the certificate is foreclosed and the 
infants are  properly before the court and protected by its judgment. 
I n  the present case the rertificate was duly foreclosed; a guardian ad 
litern was appointed for the infant defendants, and, after due service 
of process, he filed an  answer for them; another guardiau ad litem 
appointed to represent the unborn children of R i l ey  Williams, Plummer 
Williams and Willard Williams and all other persons who have or  may 
have any interest in the land, after due senice  of process, likewise filed 
an a n s m r .  The clerk, after adjudging a foreclosure of the certificate, 
appointed a cornmissioner to sell the land, confirmed his report of the 
sale, and directed him to execute a deed to the purchaser. I t  appears 
that the infant defendants and all persons liaving a rested or contingent 
interest in tho land ha re  had the& day in court. We must therefore 
hold that they are bound by the judgnient and that the de r~ l  coiireys 
title in fee to the purchaser. I ~ n ~ b e r  Co. zs .  I I~rr i i l q to?~ ,  153 K. P., 85; 
adunk v. iilmaoder, 188 Pu'. C., 667, 671; M a f f h r z i s  I ) .  Joyce, S5 S. C., 
258; G7isscnt 2). Glissun, 133 S. C., 183; R a u  1s 1,. I lcnrics ,  172 S. C., 
218; C. S., 452, 1744, 1745. 

Judgment affirmed. 

Porgay A +Execution or alteration of writing p u l p r t i n g  to Ilc art of 
another is essential element of forgery. 

In order to c.onstilnte forgery t h ~ r c  must b r ~  : III  c~~c~c.ntioil or :llti.r:~tion 
of :I paper-writing so n s  to  111:llce tlle \\.riting or its :~ltcration 1111rl1ort to  
be tile act of illiotlwr I ) C ~ S ~ ) I I .  :III(I \vl~ilre t111, \ ~ . r i t i n ~  all~~gcxtl 1 0  Iw a 
forgtirg is a n  endursrmcl~t of a ~ l ~ t ~ . l i  i l l  the 11:1rnc elf t l ~ c ~  p:~ycc~ IIrr p ro -  
curation or as agei~t \vithout authorit>-. :11ii1 t h ~  O I I I ~  so s i g ~ ~ i n g  rr~~#i\.(3s the 
money thereon and fails or refuse% to [):IT it t o  the I)nyc'cs. thc. o f t ' t ~ ~ r s c ~  is 
no t  forgt.ry ant1 dcfvnd:rnt's motioll a s  of nol~suit ~lionld I ~ t x  g : ~ l ~ t c ~ l .  A s  
to the n:tture of the offense, the clnrstion is not ~irewr~tcd on t h i s  :1l1pe:11 
and not decided. 
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APPUL by defendant from Midystte, J., at September Term, 1939, of 
CRAVEN. Reversed. 

The defendant was indicted for forging an endorsement on the back 
of the following check or voucher, which was payable to 36. P. Mitchell: 

"The Board of Education of Craven County. No. 5019. 

To Citizens Bank & Trust Company, New Bern, N. C., 'Treasurer. 

Date: 3 July, 1928. 

P a y  to the Order of M. P. Mitchell . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . .  $140.00 
One Hundred Forty Dollars. 
The payment of which amount has been duly authorized by the Board 
of Education or the proper school committee. 

The Board of Education of Craven County. 
B. 0. JONES, County Auditor. 

C. A. SEIFERT, Chairman. 
R. S. PROCTOR, Secretary." 

The alleged false and forged endorsement appearing on the back of 
said order was as follows: 

M. P. MITCHELL, 
R. W. LAMB. 

The defendant, complying with t h e  statute, moved .:o dismiss the 
action as in case of nonsuit. The motion was denied, the defendant 
was convicted, and from the judgment pronounced he ~~ppealed, upon 
error assigned. 

Attorney-General Bruntmitf and ,4ssistant Bttorney-Gmeral Nmh for 
the St,a,te. 

George T .  Willis and C. L. Abernethy for dcfendunf. 

~ A M S ,  J. The defendant excepted, not only to the denial of his 
motion to dismiss the action, but to the following instruction given the 
jury: "If you are satisfied from the evidence beyond a reasonable 
doubt, the burden being on the State, that the dcfendmt signed the 
name of M. P. Mitcliell to this order or paper described in the bill of 
indictment without the authority of M, P. Mitchell; and further, if the 
State satisfies you from the evidence beyolid a reasoliable doubt that he 
did so with intent to defraud, tlicn it would bo your duty to return a 
verdict of guilty. I f  you are not so satisfied, if you hale a reasonable 
doubt about it, it would be your duty to return a verdict of not guilty." 

The defendant was a member of the school committee of the Fort 
Barnwell School District and M. P. Mitchell, a colored woman, taught 
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children of her race in one of the schools. At  the end of the school 
term the county board of education was due her one hundred and forty 
dollars. The defendant procured a voucher for the sum from the 
county superintendent of public instruction, took i t  to the sheriff's 
office, and endorsed on i t  the names "M. P. Mitchell) R. W. Lamb." 
Some one in the office paid him the money and he gave a receipt for it 
signed "M. P. Mitchell, by R. W. Lamb." H e  neglected or refused to 
pay the money to M. P. Mitchell and she prosecuted him for forgery. 
The defense was twofold: (1)  That she had authorized him to endorse 
the voucher and collect the money; (2)  that if not authorized his en- 
dorsement of the voucher was nothing more than a wrongful assumption 
of agency and is wanting in elements essential to the crime of forgery. 
The first was determined against the defendant; the second presents the 
law upon which he relies for reversal of the judgment. Following the 
briefs, the oral argument for the State and for the defendant proceeded 
on the theory that endorsing the voucher and giving the receipt were in 
reality one transaction and that the significance of the endorsement was 
in effect the same as that of the signature to the receipt, the defendant 
in each instance pretending to act in the capacity of an authorized 
agent. 

The books abound in definitions of forgery. Blackstone defines it as 
"the fraudulent making or alteration of a writing to the prejudice of 
another man's right" (4  Bl., 247) ; Bullw, J., as "the making of a false 
instrument with intent to deceive" ( R e x  v. Coogan, 2 East P. C., 853) ; 
Blackburn, J., as "the false making of an instrument to be that which 
it is not; i t  is not the making of an instrument which purports to be 
what i t  really is, but which contains false statements" ( I n  re Windsor, 
10 Cox C. C., 118, 123, 6 B. & S., 522) ; Shee, J., as "the making or 
altering of a document with intent to defraud or prejudice another so as 
to make it appear to be a document made by another." 10 Cox C. C., 124. 

I t  would be difficult to frame a definition to include all possible cases; 
but as a rule the false writing must purport to be the writing of a party 
other than the one who makes i t  and it must indicate an attempted 
deception of similarity. Annotation, 22 A. D., 321; Sale u. S fa t e ,  120 
Ga., 183, 47 S. E., 531; 2 Bishop's Crim. Law, sec. 572. Forgery is the 
attempted imitation of another's personal act. M a n n  v. People, 15 Hun. 
( N .  Y.), 155, affirmed in People v. Mann,  75 N.  Y., 484, 31 A. R., 453. 
Hence signing as the agent of another without authority does not con- 
stitute forgery. Clark's Crim. Law, 2 ed., 355. The English Courts 
applied the principle in R e x  v. Whi te ,  1 Den. C. C., 208, 2 Car. & R., 
404, 2 Cox C. C., 210. There a prisoner falsely averring an authority to 
endorse a bill of exchange for T .  Tomlinson, wrote on the back of the 
bill "Per procuration Thomas Tomlinson, Emanuel White." The bill 
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was thereupon discounted, and the prisoner went off with the money. I t  
was held that the endorsement was not a forgery. 2 Mews' Eng. Case Law 
Digest, 1262. I n  Rex v. A~scot t ,  6 Car. & P., 408, the prisoner endorsed 
a bill of exchange to R. Aickman as follows: "Received for R. Aickman, 
G. Arscott." As the prisoner apparently received the noney for an- 
other and signed his own name the court held that  he must be acquitted 
of forgery. I n  3 Archbold's Crim. P r .  and Plds., 537-543, jt is said:  "If a 
man draw, accept, or endorse a bill of exchange in the name of another, 
without his authority i t  i s  forgery. Bu t  if he  sign i t  with his own 
name, per procuration . . . i t  is no forgery." The reason is that 
forgery cannot be predicated of a writing not intended to be a semblance 
of something which i t  does not purport to be and which is i n  itself not 
false. H a r r o n  v. State,  77 S. E. (Ga.), 214. 

I n  this country the weight of authority follows the English precedents, 
although the minority view is upheld by substantial reasoning. I n  
S. v. W i l s o n ,  28 Minn., 52, 9 N. W., 28, i t  was shown that the defendant 
had executed a written instrument which purported to be a conveyance 
of land by James D.  Hoitt  to Joseph F. Miller, the form of the signa- 
ture being "James D. Hoitt, by H. H. Wilson, his attorfiey in fact." 
Tlie Court held that there wns 110 forgery a i d  that the action shoultl 
have been dismissed. 

A similar question arose in 8. v. l'aylo.r, 25 L. R. 4. (La.), 591. 
The defendant prepared a promissory note and without authority signcd 
the names of several persons, writing under them these words: "I was 
authorized to sign the above names of the order. E. R. Taylor." H e  
was charged u i t h  forgery and the indictment was quashed. I n  an 
opinioil dc l i~e red  by Breau .~ ,  .I., the Court snid : ",lssuming tliat the 
acts are correctly charged, forgery is not the crime the defendant has 
committed. Forgery is defined as the making or altering of a writing so 
as to make the alteration purport to be the act of another person. This 
definition does not embrace the making of a note per procuration of the 
party whom he intends to represent." 

I n  P e o p l e  v .  Bendit, 31 L. R .  9., 831, a receipt for nlo ley was signed 
"Wm. Cluff 6: Co., A. B." Whether the defendant had done the acts 
complained of was in doubt, but the Court snid that  he was not guilty 
of forgery, assunling his identification, berause "when the crime is 
charged to be the false making of a writing, there must be the making of 
a writing which falsely purports to be the writing of nnothei*." The 
same conclusion mas reached in R a r r o n  v.  S fa , t e ,  s u p r a ,  in which the 
signature was "W. R. Ainason, W. R. E.," and i t  is maintained in  a 
number of other cases. G o u c h e r  u. S e b r a s i i a ,  41 A. L. R., 227, and 
Annotation, 241; W e s t  V i r g i n i a  v. So ta l i ,  46 A. L. R., 1F23, and Anno- 
t ~ t i o n ,  1529; Annotation, Peoplo v. Bendit, supra .  
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Sccord ing  t o  t h e  pr inciple  thus  enunciated the  defendant 's acts d o  not 
constitute forgery and  h i s  motion t o  dismiss t h e  action should have been 
allowed. T h e  question whether  he  is  gui l ty  of another  cr ime is beyond 
the  scope of th i s  appeal.  T h e  judgment is  

Reversed. 

C. 1,. DARDEK, ADMIXISTRATOR OF E V A N  POWELL, v. ROBERT G. 
LASSITER Pc COJIPASY. 

(Filed 5 March, 1930.) 

Master and Servant C &Evidence of master's failure to provide reason- 
ably safe place to work in exercise of due care held sufficient, 

Eritlerice tending to show that plaintiff's intestate. c~nploycd by the 
defendant, was engaged in doing fine grading at the bottom of a tiitch 
7 feet deep and 21 inches wide, the sides of whir11 were saturated with 
water from recent rains wl~ich seel~ed in and hat1 to he ~nrnlred our, that 
there had been cave-ins prior to  the accident in snit, that quickwlid had 
been encountered s t  one place in tlipging the tlitch, thnt clefendant's fore- 
man had ordered braces to be placed in the ditch tlvery Y fret, in accord- 
ance with the usual method of doing such work, but thnt plaintiff's intestate 
\ras not employed to put in the 1)races. and that shortly after tlefelidalit's 
foreman had gone to lunch the sides of thc. ditc.11. where no bracc3s Li:ltl 
been put i n  for IS  or 20 feet, caret1 in, causing the in juw to plaiutiff's 
intestate resulting in death: H e l d ,  the evidence was sufficient to overrule 
defendant's motion as of norls~~it.  and the submission of the case on the 
usual issues, on the theory of defenclant's duty, in the exrrtise of due 
care, to furnis l~ a reasonably safe place to work and reaaonabl~ safe 
means and appliances, nnc1 plaintiff's intestate's assnml)tioll of ortlinary, 
obvious risks, was proper. 

APPEAL by  defendant f r o m  Daniels, J., October-November Term,  
1929, of WILSOS. 

C i d  action to rcco\ er dainageq for  the death of plaintiff's intestate, 
allcged t o  hart bee11 causctl 1);v thi. wrongful act,  neglect o r  default of 
the defendant. 

T h e  e ~ i d e ~ i c e  tends to slmw tha t  on 29 Dcceliiber. 1927, 1)laintiff's 
intestate, E r x n  Pone l l .  was in  tllp employ of t h e  defendant, n o r k i n g  i n  
a trenc.11 or di tch cut  along 11,lcrc~r S t re r t  i n  the  t o n n  of TTiIsorr. pre- 
para tory  to laying tliercin sclver or ~ ~ a t e r  mailis. T h e  trench in qucs- 
tion vim cu t  by a d i t rh ing  m a c h i ~ i e  to  approsinlately t h e  rcquired depth, 
and  plaintiff's intestate n a s  engagcd i n  srnoothi i~g out the bottom of the 
t rench to a n  uniforrn grade, called "fine grading," when the t rench 
caved i n  and  so i ~ l j u r e d  him. along r i t h  two other  norkmen.  tha t  he  
d i d  the fol loning day. 
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Plaintiff's intestate, a colored man about 29 years of age, had been 
working with this particular crew for about two months, though he had 
been in the employ of the defendant, as a day laborer, for approximately 
five months prior to the time of his injury. At the point where the 
deceased was injured, the trench was approximately seven feet deep and 
about 21 inches wide. There had been considerable rainfall and the 
ground was saturated with water. I t  seeped in from the walls on both 
sides, and there had been a couple of cave-ins prior to this one, and 
about fifteen yards from where the last one occurred, quicksand had 
been encountered about six feet below the surface of the ground. A 
pump was used to keep the water out of the trench. 

Defendant's foreman, 0. L. Pickering, in charge of operations, di- 
rected that certain bracing be used to keep the walls of the trench from 
falling in, which consisted of two upright pieces of timber, placed from 
8 to 16 feet apart along the sides of the ditch, with :wo horizontal 
braces placed between them, one at the top and the other at  the bottom. 
But there were no longitudinal stringers used to keep the banks of the 
ditch from falling or caving in, as was customary in such work. 

On the day in question, the foreman went to lunch akout 12 :30 and 
left the others working in the ditch. There were no brsrces for a space 
of 18 or 20 feet (one witness said from 35 to 40 feet) immediately 
behind the machine, where plaintiff's intestate was working, and shortly 
after the foreman left, the bank of the ditch suddenly caved in, just 
beyond the last brace, and temporarily buried three of the workmen. 
"These parties were caught in  the slide or cave-in betwetm the last one 
of the braces up in the ditch and the machine." 

The defendant's foreman testified in part as follows : "It was my duty 
to see that these braces were put in. I instructed tht>m to put the 
braces in at intervals of 8 feet. There was a space behind the machine 
of about 1 2  or 15 feet in which there were no braces. They had put in 
all the braces I had instructed them to put in except the last one. They 
did not have it in when I left. I left them to put that in--the one right 
behind the machine-and to lay the pipe. Evan Powell was in the ditch 
at the time I left. He  was leveling the bottom or doing fine grading." 

I t  mas no part of plaintiff's intestate's duty to put in the braces. 
"Evan Powell was fine grader in the bottom of the ditch." Other em- 
ployees were instructed to place the braces in the ditch, which was done 
under the immediate supervision of the foreman, who, in turn, was 
under the supervision of an engineer, employed by the dl:fendant. 

The defendant offered evidence tending to show that it was a part of 
plaintiff's intestate's duty to help put in the braces, hence it mas con- 
tended that he necessarily assumed the risk of his injury. 
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The usual issues of negligence, contributory negligence, assumption 
of risk and damages were submitted to the jury, which resulted in  a 
verdict for the plaintiff. From the judgment entered thereon the de- 
fendant appeals, assigning errors. 

A.  C. Dickem and Finch d2 Rand for plaintiff. 
Parh am & Lamiter a;nd Connor & Hill for defendant. 

STACY, C. J., after stating the case: The case, with evidence sufficient 
to carry i t  to the jury, was tried upon the theory that  in law the de- 
fendant was in duty bound, in  the exercise of ordinary care, to provide 
a reasonably safe place for plaintiff's intestate to work, and to furnish 
him reasonably safe means and suitable appliances with which to 
execute the work assigned, subject to the limitation that the deceased 
took upon himself, as an  employee or servant of the defendant, the 
ordinary risks of danger incident to the employment, which were obvious 
or could have been perceived by him in the exercise of his senses and 
by the use of ordinary care and circumspection. I n  this, there was no 
error. Lindsey v. Lumber Co., 190 N. C., 844, 130 S. E., 713; van 
Stemburgh v. l'hwnton, 58 N .  J. L., 160. Such was the holding in 
McDougald v. L u m b ~ t o n ,  129 N. C., 200, 39 S. E., 826, a case some- 
what similar to the one at  bar and involving the same principles. See, 
also, Ci ty  of F o d  It'ayne v. Christie, 156 Ind., 172; Notes 21 A. & E. 
Ann. Cas., 708, and 7 A. & E. Ann. Cas., 301. 

The case of Mace v. Mineral1 Co.. 169 N .  C., 143, 85 S. E., 152, 
strongly relied upon by appellant, is not in  point (except upon the de- 
fendant's evidence which mas rejected by the jury),  for in that case the 
plaintiff's intestate was foreman or overseer in charge of the work. 

Whether "fine grading" in  the bottom of a trench, such as plaintiff's 
intestate \\-as doing in the instant case, is dangerous, or otherwise, would 
seem to depend upon a variety of circumstances. I n  some cases, it 
might be entirely safe; in others, not. The size and dimensions of the 
trench might affect it. The character of the soil would certainly have 
some i~iflucnce. The presence of limestone, or quicksand, or of earth 
newly filled in, the moisture in the ground and numerous other conditions 
might render such work more or less safe, or more or less hazardous. 
 he state of the weather or the season of the year might have something 
to do with it. But all of these are matters of fact, about which there 
may be conflicting evidence, as in the instant case, calling for determina- 
tion by a jury. 

Indeed, in the instant case, the fact that plaintiff's intestate's work 
was done under the immediate supervision and direction of the defend- 
ant's foreman would seem to be equivalent to a n  assurance that  he 
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might  safely proceed with it. Smith v. Ransals Cify, 125  Mo. App., 150. 
W h e n  t h e  fo reman went to  get h i s  lunch, h e  left plaintiff's intestate a t  
work i n  t h e  trench, leveling the bottom or doing fine g r a j i n g .  H e  was, 
therefore, at  t h e  t ime  of leaving, i n  a better position t h a n  plaintiff's in-  
testate t o  obseme and  appreciate  t h e  danger. Ci t y  of .port Wayne v. 
Ch &tie, supra. 

T h e  case was properly submitted to  the  jury. 
Ko error .  

BOARD O F  E D U C A T I O N  O F  J O H X S T O K  C O C S T Y  v. B O A R D  O F  
C O M M I S S I O S E R S  O F  J O H S S T O S  CO17NTP. 

(Filed 5 March, 1830.) 

Appeal and E r r o r  J g-Where t a x  has been levied and six months school 
h:~cl, qurstion of n c ~ ~ s s a r y  ta \  ra te  is moot and not necessn13y to be 
decided. 

Where the county board of education has submitted to the board of 
county commissioners the amount to be included in the budget for a s i s  
months term of public ~chools, and upon a joint session of the two boards 
the clerk of the court has met with them as arhitrator ((I. S.. 6W8),  and 
decided for the board of education. and on appeal the judge of the Supe- 
rior Court has nccortlingly directetl an issue, and pentling appeal has 
cwteretl an order for R t a s  lery to take care of the dekt serrice and a 
current esppnse f n ~ ~ d  for the schools. C. S.. 5W9, and on appeal to the 
Supreme Court it  apIwars that the tax has been accordiny:ly collected and 
applied to the support of the schools, and the six months term has almost 
cxq~ired: H c l d ,  the appeal prrser1t.s an abstract question unnecessary to 
decide, and held, fur ther ,  in any vien- of the recnrd there was no error. 

APPEAL by defendant  f r o m  Sinclair, J., a t  Septcmbcr Term, 1929, of 
JOIINSTOS. N O  error .  

Ahell  R. S h ~ p n a d  for plaint i f f .  
J a m ~ s  R n 7 p o r ,  Ez ra  P n r R w  and 1T7infir1d II. L ~ p n  f ry  defcndatnf. 
.ltforn~y-General B ~ r r m m i f t  n91d i l s s i s tnn f  - 1 t t o i v ~ y - G w e r a l  r a s h  as 

Amici  Curire. 

- \n , im,  J. On 10 J u l y ,  1920, the  plaintiff submitted to tlie defendant 
a proposcd hutlgct of tlie necessary cspcnws  of operating the public 
schools of J o h ~ i s t o n  County f o r  a t e rm of s i s  months. T h e  defendant 
rcxjected the  budget i n  p a r t  and suggesttd cer tain reductions. T h e  par -  
ties held a joint session on 6 August,  1929. the plaintiff vot ing to adopt 
the  budget and  t h e  defendant  t o  amend it .  T h e  clerk of the  Superior  
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Court rt as called upon to act as arbitrator of the issues r a i d  by the disa- 
greement. (2. S., 5603. Tlie rlerk held that  the amount proposed 111 the 
budget was essential to the ~nainte~ianco of the schools and ortlered the 
defendant to levy a tau suficwwt for this purpose. Tho dc>fc~~tlarlt ap- 
pealed to the Superior Court and the jury under a directrd i~~z t ruc t ion  
found in response to the h u e  that  $10,175, the alnuunt i n  coi~trovrr\y, 
u a s  iicrded to maintain t l ~ e  schools for a tcrni of cis mo11t11s. Judge 
Sinclair rendered judgment that the defendant levy a tax sufficirnt, with 
surnr reccived from ot l~er  sources, to produce tlic followii~g ariiounts : for 
cu r rmt  expenses $:399,343.59; for capital outlay, $3,630.30; for debt 
senice,  $156,176.46, the tliree itenis aggregating $559,176.46. C.  S., 
5,596. The defendant excepted and appealed to this Court. To prevent 
dolay beyond a reasonable time for lel ying the tax, thc judge chrected 
the defendant to levy a tax for the ensuing gear at a rate sufficient to 
raise $156,176.97 for tlic debt serrico fund and an amount, \\hi& n ~ t h  
funds derivpd from otlwr sources, woulti total $405,.541.1.3, which was the 
c.uirciit ?xpcllse fund for tlic. l)rc,j ious year. Tlic d r f e n d a ~ ~ t  c sc~~ l ) t cd  a11d 
appealed. 

The  presiding judge made this order pursuant to the authority cow 
ferred by bection 3609. 1 1 1  consequence the defendant levled a t a s  suffi- 
cient to produce a debt service fund and current expense fund in excess 
of tho amount which would have been collected for these purposes under 
the budget. The tax, or a large part  of it, has been collected and applied 
to the support of the schools and the term of s i s  months has alniost ex- 
pired. -1 ncw tr ial  or a reversal of the judgment would not alter these 
conditio~is. Tlie appeal therefore raises a question uhich  is abstract or 
academic. I t  would be useless to consider the bare questlon \\hether 
there n a s  error in ordering tlie levy of a school tax which has been 
collected and paid out. I t  is the custom of appellate courts to disregard 
matters mhich h a l e  no relation to concrete form. lt'ikel v. Commis- 
s i rmerc ,  120 0. C'., 431; Harrison 1 % .  Bryan, 148 N. C., 315; P i c k l ~ r  1 % .  

Goad of E d u c a f i o n ,  149 ST. C., 221 ; Wallace v. It'ilkesburo, 151 N.  C., 
614; IlIoorp 7%. ~ l ~ o t ~ u t n e n f  Po., lG6 S. C., 211; RiTpatrick 1.. H a w e y ,  
170 P1'. C., 668; Glenn v. C u l b r ~ t h ,  197 N. C., 675. 

We do not mean to say that  there was error in the judgment. I n  
objecting to the budget the defendant proposed reductions amounting to 
$25,275.62. Tlie plaintiff agreed that  this amount should be reduced 
by deducting $14,000 as the charge for fire insurance; and the defendant 
agreed that  from its proposed reductions the items of $500 and $600.62 
should be eliminated. The  remaining question was whether the differ- 
ence ($10,175) was needed to maintain the schools for six months and it 
was determined under an  issue which was submitted to the jury. Under 
the last clause of section 5608 the jury was permitted to consider "all 
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papers and records relating to the case," including the verified budget. 
I t  is contended by the plaintiff that therc is no exception to the admis- 
sion of the papers and records, no competent evidence to impcach the 
items embraced in the issue, and that the directed instruction was cor- 
rect. I n  any view of the record we find 

No error. 

H. H. CASEY V. EAST CAROLINA RAILWAY. 

(Filed 5 March, 1930.) 

1. Appeal and ,Error E c-Where appellant has failed to make a concise 
statement of the evidence requirrd by rules, appe<%l will be dis- 
mi&. 

Where the appellant has failed to make a concise statement of the evi- 
dence according to the Rules of Practice in  the Supreme Court, but gives 
the entire evidence in the form of questions to and answers of the wit- 
nesses, taken from the stenographer's notes, the appeal will be dismissed 
and the judgment affirmed upon motion of the appellee. 

2. Appeal and Error J +Where delay in Aling bill of particulars has 
not prejudiced appellant it will not be held for reversible error. 

A delay of a few days beyond the time ordered to file a bill of par- 
ticulars will not justify the finding of reversible error on appeal when the 
bill has been filed for a sufficient time before the trial to make the delay 
unprejudicial or harmless. 

APPEAL by defendant from Lyon, Emergency J 4 7 e ,  at October 
Special Term, 1929, of GREENE. 

Civil action to recover damages for alleged breach of cmtract and for 
the value of certain crossties delivered under the contract. 

Upon denial of liability and issues joined, both on pla:ntiff7s cause of 
action and the defendant's counterclaim, there was a verdict and judg- 
ment for plaintiff, from which the defendant appeals, assigning errors. 

F. E. Walllace, J .  Paul Frizzalle a d  P. R. H i n m  f o ~  plaintiff. 
John Hill Paylo?. and L. 17. Morrill for defendant. 

STACY, C .  J. The principal exceptions, upon which the defendant 
relies, are, first, the refusal of the court to dismiss the action for failure 
of plaintiff to file a bill of particulars within the time specified, and, 
second, for refusal to order a compulsory reference on motion of the 
defendant. Neither assignment of error, based on these exceptions, can 
be sustained. While the plaintiff was a few days late in filing his bill 
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of particulars, nevertheless i t  appears that same was filed 21 February, 
1929, and the case was not tried until the October Special Term there- 
after, nearly eight months after the da.te of filing. No harm came to 
the defendant from this delay. 

Nor was there error in overruling the defendant's motion for a com- 
pulsory reference. C. S., 573. 

But for another reason the judgment must be affirmed and the appeal 
dismissed. There appears to have been no attempt to make out a concise 
statement of the case on appeal as required by the rules. The entire 
evidence is in the form of questions and answers, transcribed from the 
stenographer's notes, and the appellee has lodged a motion to dismiss 
the appeal under authority of Brewer v. Mfg. Co., 161 N. C., 211, 76 
S. E., 237; Skipper v. Lumber Co., 158 N. C., 322, 74 S. E., 342; 
Bucken v. R. R., 157 N. C., 443, 73 S. E., 137; Cressler v. Ashewille, 
138 N. C., 482, 51 S. E., 53. The motion must be allowed. 

Affirmed and dismissed. 

W. M. NISSEN v. MAE H. BAKER ET AL. 

(Filed 5 March, 1930.) 

1. Trusts A c-Where one pays consideration for land an  equitable trust 
is therein created for his benefit. 

Where one pays the consideration for a tract of land conveyed to 
another there is a trust created in favor of the one so paying the con- 
sideration, who may enforce his equity upon proper proof not only 
against the holder of the legal title but against all persons other than 
purchasers for value without notice, unless he is estopped by his conduct 
or representations from setting up his claim. 

2. Estoppel C a-Representation that legal title was absolute would estop 
owner of equity from asserting his title against one relying thereon. 

The equitable owner of lands under a trust created by payment of the 
consideration for the lands would be estopped by his acts and representa- 
tions, made to a creditor of the holder of the legal title, that the legal 
title was absolute, from asserting his equity against such creditor when 
the creditor has acted upon the representations to the prejudice of his 
rights. 

3. Estoppel C -Evidence of misrepresentations by claimant of equitable 
title held insutacient to be submitted to the jury. 

Where a creditor of a holder of the legal title to lands under a regis- 
tered deed contends that he was induced to lend credit to such holder 
by misrepresentations of the owner of the equitable title that the legal 
title was absolute, and the only evidence of such misrepresentations on 
the part of the equitable owner was that the holder of the legal title was 



43-1, Ih- THE SUPREME C'OURT. [I98 

his secretary and agent and had represwted that he held the absolute 
title, but tliat at the time he lnntle the rel~rescntations he was acting for 
himself and not the equitable owner : Held, evidence of misrepresenta- 
tions by the owner of the equity was il~suffirient to bc c;ublnitted to the 
jury and ruotio~~ as of nonsuit on the issue of estolyel should have bccu 
granted. 

4. Sppeal and Error J g-Where nonsuit should hare been granted alleged 
error in trial need not be co~lsidercd on appeal. 

JYhere on appeal error is found i n  the trial court's refusal to grant a 
 rioti ion ;IS of nonsuit upon an issue, the Snl~reme Conrt [nay reverse the 
juclglnel~t ~vitl~out tliscussill: :~ssigl~ctl errors of 1:rw re l :~ thg to the trial 
of the issue. 

APPEAI, by plaintiff from Sinh, Special  Judge, a t  May Special Term, 
102'3, of MF~KLENBURG. Re~er sed .  

This action was begun by the plaintiff oil 39 October, 1927, against 
the defe~idants, the heirs a t  law, the widow, and the atln~inistrator of 
Jolm R. Baker, deceased, for judgrnent that  the said 11e rs a t  law hold 
the legal title to certain lots or parcels of land situate ill Necklenburg 
('ounty, Sort11 Carolina, and described in the conlplaint, as trustees for 
the plaintiff, tliat said widow a i d  said adnliilistrator have no right, 
title or interest in or to said lots or parwls of land, and that said 
dcfendmts convey the said lots or parcels of land to the I)lai~itiff. 

It is allcgcd in the complaint and there was evidence tlwding to show 
that  on 12 January ,  1927, certain lots or parcels of l a rd  situate in 
Mecklcnburg County, North Carolina, being the same lots or parcels of 
land as those described in  the eoniplaint, ne re  corircjtv.l to John R. 
Baker bp a deed which mas subsequently registered in mid county on 
14  February, 1927; that  tlie consideration for said conveyance was 
furriislied by tlie plaintiff, TiT. M. Kissen, and that no par t  of said con- 
sideration 1% as furnished by the said Jolin R. Baker;  that  the said 
Jolin R. Baker by said deed took tlie legal title to said lots or parcels 
of land as trustee for the plaintiff, and that  he lield such title as trustee 
for the plaintif? at the date of his death in August, 1927. The only 
defe~idarits in this action a t  the time it was begun were tl e heirs a t  law, 
the widow, and the administrator of John  R. Baker, dweased. They 
filed ansx-ers denying any knowledge or information sufficient to form 
a helief as to the truth of the material allegations of the complaint. 
They offered no evidence a t  the tr ial  in contradiction of the evidence 
offered by the plaintiff pertinent to the issues determinative of the right 
of plaintiff to recover judgment against them, as pra jed  for in the 
original complaint. 

On 20 April, 1928, upon its motion, supported by affidavits and other 
evidence, the Carolina Beach Corporation, a creditor of John  R. Baker, 
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deceased, was made a party defendant in this action, and was allowed 
time to file an  answer to the complaint. 

By its answer, duly filed thereafter, the said Carolina Beach Corpora- 
tion denied all the material allegations of the coniplaint on vhich  plain- 
tiff prayed for judgment against the originaI defendants. I t  further 
alleged that  a t  the time it extended credit to the said John  R. Baker in 
the transaction n i t b  him out of iihich its claim against the estate of the 
said John R. Baker, deceased. arose, the said John R. Baker, as the 
general agent of the  lai in tiff, Ti-. 31. Xissen. and with his full knowl- 
edge and a p p r o ~ a l ,  representcd to the said Carolina Bcacli Corporatioi~ 
that  he, the said John  R. Baker, was the owner of the lots or parcels of 
land described in the complaint. being the same lots o r  parcels of land 
as those conveyed to the said John R. Baker by the deed then on record 
in  Mecklenburg County; that  said representation mas made by the said 
J o h n  R. Baker for the express purpose of inducing the Carolina Beach 
Corporation to release the plaintiff i n  this action from liability to the 
said Carolina Beach Corporation growing out of a transaction with 
respect to real estate which it had had with the said J o h n  R. Baker, as 
agent of the plaintiff; and that  the said Carolina Beach Corporation 
relying upon said representation, released the plaintiff from liability 
to it, and agreed to accept the said John  R. Baker alone as its debtor in 
said transaction. 

The  defendant, Carolina Beach Corporation, specifically alleged in 
its answer that "the plaintiff by his said acts, conduct, representations, 
and inducements is now estopped as to  the Carolina Beach Corporation 
to deny that the said Baker was the owner and that  the said Baker's 
heirs are now the owners of the property described in  the complaint, 
and that  plaintiff is further estopped to deny that  the Carolina Beach 
Corporation ig entitled to have the property described in  the complaint 
sold and its claims against the estate of the said Baker paid from the 
proceeds thereof." 

Plaintiff in his reply to the answer of the Carolina Beach Corpora- 
tion, denied all allegations therein of acts, conduct, representations or 
inducements by him, upon which said defendant alleged that  plaintiff is 
estopped as to the Carolina Beach Corporation from maintaining this 
action. 

Plaintiff thereafter, by leave, of court, filed an  amended complaint in 
which he  alleged that subsequent to the filing of his  original complaint 
i n  this action, certain of the lots or  parcels of land conveyed to John R. 
Baker by the deed dated 12 January,  1927, had been sold under valid 
deeds of trust, executed and registered prior to the conveyance of said 
lots or  parcels of land to the said J o h n  R. Baker, and that  plaintiff as 
the purchaser a t  said sales, is  now the owner of said !ots or parcels of 
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land, holding title thereto under deeds executed to him by the trustees 
in said deeds of trust. 

Plaintiff further alleged in  his amended complaint that prior to the 
commencement of this action, and before any controversy as to his 
ownership of the equitable title to said lots or parcels of land had 
arisen, he paid certain notes secured by deeds of trust on certain of said 
lots or parcels of land conveyed to John R.  Baker, as irustee for him, 
and that such payments were made by him because he kad assumed the 
said notes as the equitable owner of said lots or parceh of land, when 
the same were conveyed to the said John R. Baker, as trustee for him; 
he alleges that in an$ event, he is entitled to a first lien on said lots or 
parcels of land for the amounts paid by him on said notes. 

The issues determinative of the right of the plaintiff to recover of the 
defendants, the heirs at law, the widow and the administrator of John 
R. Baker, deceased, in this action, were answered as follows: 

"(1) Did the plaintiff furnish the consideration for the conveyance 
to John R. Baker of the property described in the complaint? Answer: 
Yes. 

( 2 )  Did John R. Baker hold the legal title to the property described 
in the complaint as trustee for the plaintiff? Answer: Yes." 

From judgment in accordance with the answers to these issues there 
was no appeal. 

The issues determinative of the right of the deferdant, Carolina 
Beach Corporation, to the relief prayed for in its answer against the 
plaintiff, were answered as follows: 

"(3) I f  so, is the plaintiff estopped from claiming title to said prop- 
erty against the Carolina Beach Corporation as alleged in the answer 
of the Carolina Beach Corporation? Answer : Yes. 

(4) I n  what amount, if any, is the estate of John R. Baker indebted 
to the Carolina Beach Corporation? Answer: $8,583.33. 

(5)  Did the plaintiff purchase at  foreclosure sales, under deeds of 
trust duly recorded prior to the time the deed to John R. Baker was 
filed for record. the lands described in the trustee's deeds referred to in 
the amended complaint ? Answer : Yes." 

Other issues submitted to the jury, involving amounts paid by plain- 
tiff in total or partial discharge of liens on certain of the lots or parcels 
of land conveyed to John R. Baker and existing at the d,ate of said con- 
veyance, were answered by consent. These amounts were all paid by 
plaintiff prior to the commencement of this action, and in recognition 
of his liability for said amounts, by reason of the asslimption of the 
indebtedness secured by deeds of trust on said lots or parcels of land, 
by John R. Baker, as trustee for plaintiff, when the same were conveyed 
to him. 
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I n  accordance with the answers to the third and fourth issues, it was 
ordered, considered and adjudged by the court that "W. M. Nissen is 
estopped as against the Carolina Beach Corporation to assert any title or 
claim of title or right to the lands described in the complaint and 
amended complaint in this cause, unless and until he pays to the Caro- 
lina Beach Corporation the sum of $8,583.33." 

I t  u7as further ordered, adjudged and decreed that the lands described 
in the complaint be sold by a commissioner appointed for that purpose, 
and that the proceeds of said sale be applied, first, to the payment of the 
expenses of said sale, and second, to the payment of the claim of the 
Carolina Beach Corporation in the sum of $8,583.33; and that the 
balance of such proceeds, if any, be paid to the plaintiff, W. &I. Nissen. 

There was no adjudication of the rights of plaintiff, if any, upon the 
affirmative answer to the fifth issue, nor upon the answers to the remain- 
ing issues fixing the amounts paid by plaintiff in total or partial dis- 
charge of liens upon certain of the lots or parcels of land described in 
the complaint, which existed at the date of the conveyance of said lots 
or parcels of land to John R. Baker, and which were discharged by 
plaintiff prior to the commencement of this action. 

From the judgment rendered, plaintiff appealed to the Supreme 
Court. 

Oscar 0. Efird, John M .  Robinson and Hunter M.  Jones for p la in f i f .  
&tcli f ,  Hudson & Pmrell and Til lst t ,  Tillett & R m n e d y  for defend- 

ant, Carolina Beach Corpomltion. 

CONNOR, J. AS our decision of the determinative question presented 
by plaintiff's assignments of error with respect to the trial of the third 
issue will dispose of this appeal, we shall not decide or discuss questions 
presented by his other assignments of error. None of these questions 
involve the third issue, which is alone determinative of the right of 
defendant, Carolina Beach Corporation, to recover of the plaintiff in 
this action. There was no appeal from the judgment that plaintiff, as 
against the defendants who are the holders of the legal title to the land 
described in the complaint, is the equitable and beneficial owner of said 
land and is entitled to a conveyance to him of the legal title held by said 
defendants. The judgment in that respect is final and conclusive. 

I n  its answer, the Carolina Beach Corporation alleges that the plain- 
tiff is estopped from asserting his ownership of the equitable title to the 
land described in the complaint, if it shall be adjudged in this action 
that he is entitled to such ownership, and from thereby defeating the 
right of said corporation, as a creditor of John R. Baker, deceased, to 
have said land sold for the payment of its debt. Thi's general allegation 
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is based. prini:~rily, on the sprcific a l l ep t ion  that tlic plaintiff. at the 
time it cstc'i~dcd crcdit to the said John R. Balwr, and as ail indncemcut 
foil the cstonsioli of sneh credit, repr~scntcd  to said corporation that the 
s:~i( l  < T O ~ I I I  K. Baker wns the' onnor of the laud described in t l l ~  com- 
l'lnint. Plaintiff ill his reply to tlic <aid answer. denied that 11e niade 
such rcprese~~tation.  

' I I c  bi~rtlcn of proof on the issue thus r:~iscd by the p1e:tdingz. and 
w l ~ l ~ ~ i t t c d  to the jury as t l ~ c  thir(1 i s s ~ ~ c ,  was on the drfcntlnnt, Carolina 
llcnc~ll Corporntioll. Plaintiff contends that there n a s  no evidcncc from 
ullic.1; the jury could find that  plaii~tiff made any rcpre:cnrntion to  the 
C:~rolinn 13m(-h Corporation. n i t l i  respect to t l i ~  title . o  the land de- 
scrihcd ill the complnint, n* a l l cgd  in defendant's ans\ier. This eon- 
tcntion is 11rcsented hy l ~ l n i ~ ~ t i f f ' s  assigi~rncnts of erro.  based on his 
eawption to the rcfwnl of tlie caul t to al lox his motion for judgilieiit as 
of 11onsnit. at the close of all tlic evidence, by his ewrptions to the 
rcfusnl of the court to give his prayclrs for instructions on tlie third 
issue. and by his exceptions to instructions as g i ~ e n  hy tlie coiirr 011 said 
issno in its charge to the jury. We are of opinion that tli lse assignments 
of error sliould bc sust:~ined, for that there was no evidtwce tending to 
~.110\1~ that plaintiff, orally or othervier, niade any rcpre:entation to the 
defendant with respect to the title to the land dcscr ibd  in the coni- 
plaint. As there was no e ~ i d r n c e  to hustaiu an affirmative umww to 
the third issue, tlie judgment founded on such ansver milst he reversed. 

Plaintiff is not estopped from asserting as against the defendant, 
Carolina I3eacli Corporation, his equitable title to the land described 
in the complaint by the fact alone that  the deed by which said land was 
conveyed to John R .  Baker was on record in Xecklenburg County and 
that it did not appear on the face of said deed that  thf> said John R. 
Baker held only the legal title to said land as trustee for the plaintiff. 
-It the dnte of the commencement of this action, the C'arolinn Beach 
Corporation was merely a creditor of John  R. Baker;  it  had acquired 
no lien, by docketed judgment or otherwise on the land described in the 
complaint. Plaintiff was the owner of the equitable title to said land, 
which was enforceable not only against the holder of the legal title, but 
also against all persons, other than purchasers for value, without notice. 
Spence v. Pottery Co., 185 K. C., 218, 117 S. E., 32. See, hon-ever, 
Trust Co. v. Collins, 194 N. C., 363, 139 S. E., 593, in which it is said:  

"The principles upon which the doctrine of equitalde estoppel is  
founded have been more frequently applied where the title to property, 
real or personal, has passed immediately, by sale or conveyance; they 
are likewise applicable, a t  least ordinarily, where credit has been ex- 
tended upon the well-founded belief of the creditor that  his debtor is the 
owner of specific property, subject to sale under execution on a judg- 
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ment against him, which in  t ru th  and in fact is owned a t  the time by 
another, who prior to the extension of credit has represented to the 
creditor that  the debtor is the owner of the property. I n  such case, 
where all the essential elements of an  equitable estoppel are found to 
exist, it  may well be held that  the true o~vner  is estopped from asserting 
his title as against tlie creditor who has reduced his debt to judgment." 

The only evidence relied upon by defendant, Carolina Beach Cor- 
poration, as tending to show that  plaintiff represented to said corpora- 
tion that John  R. Baker was the owner of said land, was tho testimony 
of the president and of the secretary of said corporation. Both of these 
witnesses for the defendant testified that  a t  a conference between tllem 
and the said John  R. Baker, prior to 22 June,  1027, the said Unker rep- 
resc~~te t l  to them that he w'as the owner of the land described in the com- 
plaint, and that  a subsequent examination of the records of Xecklen- 
burg County showed that  a deed by wliicli the said land had been cou- 
vryrd to him mas duly registered in said couuty. Therc was evidence 
telitli~lg to show that a t  this time Baker was tlie private secretary and 
agent of the plaintiff, but also tcnding to show that at said confcwnce 
B d x ~  was acting for l i i~~iself ,  and not for the plaintiff. Tht. plaintiff 
was  liot prcsent a t  said conference. Both the witlicsses testifird that 
they hat1 no coninlunication with plaintiff, oral or other~visc., with 
rcspc.ct to the subject-matter of said confercucc, or wit11 respwt to t l i ~  
title to the laud dcsczribed ill tlie colnplaint. I n  the absc~icc of auy evi- 
d r ~ w e  t ( w d i ~ ~ g  to slio\v that plaintiff made any rcpresc~~t:itioii to the 
drfe1111a11t cnrl)or:~tion with rcspwt to tlw title to said la1111, prior t o  it:: 
este~iaioli of crcdit to tlir s;litl Haker. p la i~~t i f f ' s  niotiou for juelgu~otit :IS 

of lio~iiuit sllould have bccn allowed. 
A l l t l ~ u ~ ~ p l ~  ,Tohn R. 13nkrr 1~~111 the Ic>gal title to tht. lalrtl clc'.x~ril)c~tl ill 

thc con~pla i~l t ,  uiltI(:r the (l(wl tintcd 1 2  J a~ lunry ,  1927, :111tl tilily r c ~ ~ r d ( ~ 1  
on 11 I.'t~bruary, ID", as t rns tw for tlic plaiiitiff, at tl~c> t i ~ l ~ ( >  I I ( '  ~(~1)rt ' -  
sc~ited that lip was  t l ~ r  on .nc~  of s:lid land, such rcl)rcsc~t~t:ttio~i, ll(~inR ill 
t l i r l )xag~mcmt of the title of tlie plaintiff, ant1 for the 11~11ofit of tllc 
said 13alter. only, \\.as ]lot c2o~iipett~~rt as c,~it lc~~c.c ; i g n i ~ ~ i t  t11cl l ) l ; ~ i ~ ~ t i f f .  
I'crX.itw 1 % .  BrinX,lc'y. 133 X. @., :34S, 1 5  S. E., 652. 

7'11r~rc2 :ire other cwors ill this aplwal for ~\.llic,li l)l;~iiitiit' ~\.oul(l bt' 
cntitletl to n new trial. As t11tw ~ v a s  error, 1101ve~(,r, it1 t l ~ o  rt$~ls:~l of 
thc rourt to allow p l n i ~ ~ t i f f ' s  niotion for j ~ d g n ~ r ~ t ~ t  a s  of I I O I I S I I ~ ~ ,  it is 
ncetllc-s to discuss rrrors for n-hich n iicw trial shoultl bo g~~ :~ i r r c~~ l .  

Tiics j u d g n ~ c ~ ~ t  tll;~t l~ la i~i t i f f  is cstol)l)ctl 21s agai~lst  tl~ct CJaroli~r:~ lJ(>;rc.Ii 
('or~)or:ttion to aswrt his cquit:rble title to tlic 1:111t1 c1rsc~ril)cid i l l  thc. 
cnnll)lai~lt u ~ l h s  : I I I I ~  u t ~ t i l  lie pays to tllc sai(l c~ot, l)orntio~~ t l ~ c b  nilto~~iit 
of its drht against tlle (,stat(! of Jo1i11 R. IJakcr, dvcc>awtl, a s  fo11t1[1 I)y tlic 

. jury ,  :ind th:it tlic la1111 I)(: sold for tho ~ ) ; I , W I P I I ~  of s:~i(l e l~bt ,  i i  
Rc\.crsetl. 
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APPEAL by defendant, Carolina Beach Corporation, from Sink ,  
Special Judge, a t  May Special Term, 1929, of MECKIJSNBURO. Dis- 
missed. 

F rom judgment in accordance with the answer to the fourth issue 
submitted to the jury a t  the tr ial  of this action, defendant, Carolina 
Beach Corporation, appealed to the Supreme Court. 

Oscar 0. Efird, John  M .  Robinscm and Hunter 41. Jonss for plaintiff. 
Ratcliff, Hwlson & Ferret1 and. T i l le f t ,  Tillett & K a n n d y  f o ~  defend- 

ant, Carolina Beach Crnporaition. 

CONKOR, J. The question presented by this appeal need not be 
decided, as we have held in  plaintiff's appeal from the judgment in  this 
action, that  said judgment must be reversed for error in the refusal of 
plaintiff's motion for judgment as of nonsuit. This app2al is 

Dismissed. 

J. E .  K I R B Y  v. BOARD O F  COAIMISSIONERS F O R  PERSON COUNTY. 

(Filed 5 March, 1930.) 

1. Taxation A g-Whcre suit to restrain issuance of bond~i is not brought 
within 30 days after notice, validity of bonds will be ulphcld. 

Where the board of county commissioners hare nnde~ ordinance duly 
passed and hearing thereon had are rrbont to issue bonds for tlle neces- 
sary purpose of erecting n jail, etc., contrary to the reqtrictions of tlie 
County Finance Act limiting the amount of bonds for other than school 
purposes to an amount not to esceed fire pc'r cent of the property valua- 
tion, a suit to restrain the iss~~nncc, of the bonds is required by the 
express terms of the statute, C .  S., 1331(20) to he cotumenced within 
thirty days after the publicntion of tlie required notice and order of the 
issue, and n suit instituted after the tinlc prescribed can~n t  be maintained 
:rrd the validity of the bonds will be upl~eltl. The question of whethrr tlle 
statute is strictly one of 1imit:rtion or a conditio~i nnncxecl to the cause 
of nction is immaterial. 

2. Taxation A b s e c t i o n s  restricting tax rate and limiting time in which 
validity of bonds may be attacked to be construed in para matcrin. 

The section of R11mirip:~l Finnnccl Art, l'nblie T,a\rs of 10'27, rrlziting to 
the restrictioil on taxation, and the section relating to t l ~ e  time in which 
proceedings may be brought attackinq an :~nthorizctl ler,k7 of tzrs or irsu- 
ance of bonds are to be construed in pnri wcrto.icc. 

CIVIL ACTION, before Sincluir, J., ill Cliambers, at  Durhani, 27  June,  
1029. From PERSON. 
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The record discloses that  for  many years the jail facilities of Person 
County have been wholly inadequate and unsanitary. A t  the Janua ry  
Term, 1924, of Person Superior Court the said jail was ordered closed 
by the judge of the Superior Court because of failure of the structure to 
comply with the law. Repairs were made, but at  the August, 1927, 
Term the judge of the Superior Court ordered the jail closed and in- 
structed the solicitor to indict the members of the board of county com- 
missioners for failure to provide a proper jail. The said commissioners 
were presented by the grand jury and are now facing indictment. 

On 7 Noveniber, 1927, the board of commissioners of Person County 
passed a resolution authorizing the issuance of $125,000 in  bonds for 
the purpose of building a new courthouse and jail. A petition was filed 
demanding a n  election, and a n  election was duly held on 7 February, 
1928, a t  which election tho proposition was defeated. Thereafter, on 
23 ,Ipril, 1928, a new order authorizing the issuance of $150,000 of 
bonds was submitted to a vote of the people on 5 June, 1928, and the 
proposition was again defeated. 

Thereafter, on 7 January,  1929, the board of co~nmissionrrs of Person 
County duly adopted a bond ordinance authorizing the issuance of 
$150,000 of bonds to be known as courthouse and jail bonds. The  bonds 
were to be issued pursuant to the County Finance Act of 1927. The 
hond order provided in  section 5 "that this order shall take effect up011 
its passage. and the present order having been published for thirty days 
and no petition having been filed with the board for the submission of 
the order to the voters of the couuty, as provided by the County Finance 
Act, shall not be submitted to the voters." 

Thereafter, on 24 June,  1925, the plaintiff instituted an  action to 
restrain the defendant '(from proceeding further in the issuing and sale 
of said courthouse and jail bonds and from levying said tax," ctc. 

The defendant filcd an  a n s m r  and the cause came on for hcaring, and 
it was adjudged that "upon consideration of the pleadings herein filed, 
the amendment to the answer pleading the provisions of subwction 20. 
scction 1334. of the Comolidated Statutes, having been filcd by leave of 
this court. and the argument of counsel, the court being of the opinion 
that  the hond orders of the defendant sought to be restrained by plaintiff, 
the bonds proposed to be issued, sold and delivered thereunder and the 
taxes proposed to be levied are valid and legal i n  erery respect and that 
the plaintiff is, therefore, not entitled to the relief dernandcd in this 
complaint, i t  is therefore ordered, adjudged and decreed tliat the tem- 
porary injunction issued in this cause on 21 June,  1929, be, and is hereby 
dissolred." 

From the foregoing judgment plaintiff appealed. 



442 I N  THE S U P R E M E  COURT. [I98 

I t  is admitted that  on 7 March, 1927, the date of the ratification of 
the County Finance Bet, tha t  the assessed valuation for taxation for 
said county was $14,683,010, and that  the net indebtedness for other 
than school purposes was $580,407.25, same being less than four per 
cent of the assessed valuation of tha t  date. I t  was admitted that  on 
7 January ,  1929, when the present bond order was adopted that the 
assessed valuation of property in  said county was $13,219,369, and the 
net indebtedness of said county for other than school purposes, includ- 
ing the proposed issue of $150,000, was $696,812.25. I t  was further ad- 
mitted that  the indebtedness of Person County for other than school 
purposes, including the amount of the proposed bond issue, will exceed 
fire per cent of the assessed value of all taxable property of said county, 
and that  the net indebtedness for other than  school purposes on 7 March, 
1927, was less than four per cent of the then assessed valuation of 
property. 

F. 0.  Carzser f o r  plainti#. 
Robert  P. Bums f o r  defendant. 

BROODER, J. N O  question is raised with rt~ference to t i e  ralidity and 
regularity of all prelimiilary steps required by the s ta t~ . te  in adopting 
bond ordinances or resolutions. The  merits of tlie wh111e controversy 
depend upon the proper construction of section I f ,  chapter S1. Public 
L a x s  of 1927, nit11 reference to that  par t  of said section which under- 
takes to fix a debt limit for the county. I t  is conceded t h l t  the proposed 
bond issue is  for  a necessary governinental expense, and hence special 
legislative authority for issuing bonds for such purpose is cou ta i~~ed  ill 
section S of said County Finance Act. The portloll of sec*tioii 17  of said 
act iilrolved in  this appeal is as follows: "And no order shall be pa.scd 
for tlie issuance of bonds other than school bonds unless it appears froin 
said sworn statenlent that  tho net indebtedness for other than school pur- 
poses does not exceed five per cent of said asscwed r a lua t io~ l  . . . 
mid that if the net debt of any county for other than c,chool purposcs 
shall, on the day this act is ratified be ill exc2ws of four-fifth. of the 
linlitatioil ahore fixed therefor, such order mag be pa;scd if the net 
debt for  o t l w  than school purposes shall riot be incrc:tsed tlicreby more 
than tn  o per cent of such assessed valuation," etc. Tllr (2ounty Financc 
,\ct n as ratified on 7 March, 1927. The  adrnitted facts 1isclo.r. that on 
tliat date tlie nrt  debt of Person County for otlicr tlrnn ;chool purl)oscs 
was less than four per cent of the then assessed xaluat im of property. 
Apparently the County Finance Act undertook to prohibit the i-uing of 
bonds for "other than school p u r p o d '  i n  excess of fire per cent of the 
assessed valuation of property unless at the time t l ~ c  a(-t took effcct a 
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county had theretofore issued bonds in  excess of four per cent of the 
assessed valuation of property. I f  the net indebtedness "for other than 
school purposes" was less than  four  per cent on the date the act was 
ratified, then the utmost limit of bonds could not exceed fire per cent of 
the assessed valuation. However, if the net indebtedness "for other than 
school purposes" was more than four per cent of the assessed valuation 
on 7 Xarch,  1927, then additional bonds in an  amount not exceeding 
two per cent of the assessed valuation could be issued and sold. 

Applying tho law as written to the facts in the case a t  bar, it is clear 
that  the two per cent increase does not apply. Therefore, it  necessarily 
follons that  the bond order authorizing $150,000 exceeded the debt 
limit. 

The  bond order was finally passed 011 I 1  February, 1929, after a public 
hearing held on 21 January ,  1929. Sui t  was not instituted until 24 
Junc,  1929, or  after a lapse of four months from the final passage of 
the b o ~ d  ordinance. The  defendant pleads section 20 of chapter 81, 
Public L a ~ r s  of 1927, which is now C. S., 1334 (20),  which provitlcs i ~ i  
substance that  the validity of the bond order shall not "he ope11 to 
questioli in any court upon ally ground whatever" unless the proceeding 
be commenced "within thir ty days after the first publication of i~otice 
as aforesaid arid the order or supposed order referred to in the r~otice." 
C. S., 1334 (20) has not been construed by this Court, but statutes re- 
quiring notice to be given and proxiding that failure to give a ~ ~ o t i c e  
n i th in  the time specified will operate as a bar, have been frequently 
col~strncd and upheld. -1-eul c. X t r r ion .  126 S. C., 412, 35 S. E., 812; 
Hoard ci f  E d u c a i i o n  2.. T o t t n  of G r e e ~ ~ v i l l ~ ~ ,  132 S. C., 1, 43 S.  E., 172;  
D o c X ~ r y  1,. H a m l e t ,  162 3. C., 118, 78 S.  E., 13 ;  A\'olartd c. Ashec i l l c ,  
197 S. C., 300. 

Other jurisdictions llave adopted the same construction of s in~i lar  
statute.. X o n f g o . ~ x e r y  1.. C' i fy of A t l a n t a ,  134 S .  E.. 13.'; ICrilg 1.. 

Mayor o f  C'if!/ of Ul i t t e ,  230 Pac., 62; 1T'cifers z*. Bayo~ruc. ,  104 -1tlantic. 
770; Ditzel L.. E ' c e r g ~ e e n  Ei ighuzy  U i s f r i r t ,  187 Pac., 209; Ilcizdt'rsott 
L a n d .  T i m b e r  alul  I n z * e s f n w n f  C'o. c. Pol i ce  J u . q  of T'emon P a r i d ,  100 
So.. 285. 

The time limit discussed in  the foregoing authorities ranges from 
fifteen days to onc y u r .  Some of the courts interpret the time limit as  
a condition precetlmt or ariricxed to the cause of action. Othcw rtfer  
to it as a special statute of limitation. 

As intimated in  B o a r d  of E d u c a t i o n  I , .  T o w n  of Grce,lcil l( ' ,  supra ,  it  
is unnecessary to inquire or to decide whether the statute is strictly one 
of linlitation or a condition precedent annexed to the cause of action. 
I n  either event, the statute in plain and imperative English provides 
that the ral idi ty of a boxid ordinance shall not be open to qu~s t ion  ullle53 
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the suit is  brought within thir ty days after the first publication of 
notice. This  statute is par t  of the act authorizing the bond ordinance, 
and hence all parts of the same statute must be read and construed to- 
gether. T h e  effect of the time limit is  that, after  the lapse of thir ty 
days, if no suit has been instituted, the bond ordinance is  deemed to be 
valid for all purposes. 

There are  other questions referred to in  the briefs, but they are  not 
material i n  view of the construction placed upon the statute. 

Affirmed. 

GRACE 31. BLADES AND HUSBAND, W. B. BLADES, v. FLOYD &I. 
SIMMOKS. 

(Filed 5 March, 1930.) 

Injunctions D +Where record does not show that plaintiff's action is 
invalid continuance on ground of irreparable injury will be upheld. 

n l ~ c r e  the defendant sets np that the plaintiff's cause of action is 
inralid because a parol trust in favor of a grantor in a deed cannot be 
created by oral evidence, and it does not appear from the record that the 
alleged trust is to be estiihlislied by oral evidenctx, m t l  the judgment 
recites that a contir~uance of the restraining order mil l  not irreparably 
injure the defendant and that a dissolution might cause great injury to the 
plaintiff, the judgment col~tinning the order to the hearing will be affirmed. 

APPEAL by defendant from an order of S z l n n ,  J.. at Chambers, on 
26 .2ugust, 1929, continuing a restraining order to the Ilearing. Fronl 
CRAVEN. Affirmed. 

JIoore & D u n n  and  Tl'arren. (6 IVarren for p la i i r f i f s .  
J .  F.  dun cap^ and IT7ard & W a r d  for d ~ f ~ n d a n f .  

PER C T T B I A ~ ~ .  I t  is  alleged in the. complaint that  i n  the course of nego- 
tiations between TIT. B. Blades and the defendant the parties agreed that  
thc plaintiffs should convey to  the defendant a certain lctt in the city of 
Xew Bern for the purpose of sccuririg thcb payment of $20,000 with 
interest, and that  upon payment of this amount the defendant should 
reconvey the lot to the f ~ m e  plaintiff. The  complaint ~ n d  the anslver 
raise issues of fact v-llich, nothing else appearing, wo.lld require the 
intervention of a jury ;  but the defendant alleges that the plaintiffs' 
cause of action is  invalid because a parol trust canuol be created by 
agreement of the parties in favor of the grantors in the deed or either of 
them. We may sap without debating this question that  i t  does not 
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necessarily appear from the record that  the creation of the alleged trust 
is to be established, if a t  all, by oral testimony; and upon the facts as 
disclosed by the record we find no sufficient cause for reversing the judg- 
ment. The  judgment contains the recital that  a continuance of the 
restraining order will not irreparably harm the defendant and that  a 
dissolution of i t  might cause great in jury  to the plaintiff. 

Judgment affirmed. 

GEORGE B. GREENE. COMMISSIONER, V. H. STADIEM AND WIFE, 
YETTIE  STADIEJI .  

(Filed 12 March, 1930.) 

1 .  Partition -4 &Parties not of age or in esse, being tenants in common 
with others sui juris, a re  not bound by consent decree for partition. 

Where, under a devise for life to the children of the testator with re- 
mainder to his grandchildren to be held in common by them until the 
youngest shall arrive a t  the age of 1 years, the holders of the life estates 
and devisees of age of the remainder in common obtain a consent decree 
for partial partition: Held, the testamentary postponement of the parti- 
tion not being void, the partial partition is adverse to the grandchildren 
not of age or not in  esse, and they are not bound by the proceedings, and 
the commissioner appointed to sell the land for partition cannot give a 
good fee-simple title. 

2. Wills E g-Restriction on partition of lands devised until the children 
of the holders of the life estate are  of age is valid. 

A testamentary provision prohibiting or postponing p art it ion of (levired 
lands for a definite time or during the minority of the devisees is not 
regarded as a restraint on alirn:~tion or a limitation rq~ugnant to the 
fee, and is generally upheld. 

~ I ' E A L  by defendants from Daniels, J., at  October Term, 1929, of 
LEXOIR. 

Controversy nithout action, ~ubmit ted  011 an agreed statement of 
facts. 

The  plaintiff, commissiolwr appointed by the court in a partition 
proceeding to corirey a certain store and lot in the town of Kinston to 
the defendants for a cor~siderntion of $22,000, duly executed nud ten- 
dered deed therefor. but the defendants decline to accept said deed and 
refuse to  pay the purchase price, on the ground that  the title offered is  
defective. 

The sufficiency of the title offered was properly made to drpend npon 
the construction of the following item in the will of John  L. Nelson: 
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"Item 7. I give and devise i n  fee simple, after the full enjoyment of 
the life estate of 'my wife, Mary A., and the full enjoyment of the life 
estate of my daughter Reba, and the full enjoyment of tf e life estate of 
my daughter Retha, i n  manner set out in  I tem 2 and I t e n  4 and I tem 5 
of this my last will and testament, all the said brick building to the law- 
fu l  begotten children of my daughters Retha and Reba, that  the said 
children shall hold said property in  common until the youngest one of 
said children shall arrive at the age of 2 1  years. B y  the word children 
I mean the children of my daughters now born or that  may be born to 
them in the future." 

The brick building mentioned in the above item of the will consists of 
two adjoining stores of approximately equal value. Thirc property as a 
whole was devised to the testator's wife for her natural  life, and at  her 
death, the northern store mas to go to his daughter, Reb i  Byrd, during 
her natural  life, and the southern store was devised tc his daughter, 
Retha Blow, during her natural life, which is the part ncw sought to be 
sold. The remainder in fee of said property is disposed of in  the 7th 
item of the will. 

The testator's widow, Mary LL Nelson, is dead arid his two daughters, 
J lrs .  Reba Byrd and A h .  Retha Blow, are now in  the enjoyment of the 
lifc estates so devised to them. The first is a widow, 55 years of age, 
with eight children, all living, and the second is narricld, 47 years of 
age, with three children, all living. Some of the children now living (5)  
are u ~ ~ d e r  2 1  years of age. 

On the facts agreed, the court, being of opinion that tlit? deed tendered 
\$as sufficient to convey a good title, gave judgment for the plaintiff, 
froin which the defendants appeal, assigning errors. 

Rutton (e. Greene for plaintiff. 
El. E. WaTTace for defendants. 

ST.\CT, C. J. Two questions are prwented hp the appchal: 
1. Do the children of the present lifc tenants take vested reniaiiider 

i l ~ t ~ r ~ q t s  in thc property in qucstion subject only to open up  and let in 
after-born c h i l d r ~ n ,  if any, of one or both of the prment life tenants? 
Lurr111er Co. v. 11~1-ringtm~, 153 X. C., 83, 110  S. E., 656. 

2. Does the prolision "that the said children shall ho113. said property 
in coimnon until the youngest of said childrm slinll arrive at  the age of 
2 1  years" preclude a division or partition of said lands a t  the present 
tirilc., all partics now l i ~ i n g  having consented, in a proce~ding instituted 
for the purpose, that the children of Xrs .  Reba Byrd s h ~ u l d  be allotted 
the ~iortliern store subject to the life estatfa of their illother, and the 
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children of Mrs. Retlia Blow the sontllern store suhjcct to the life' eitato 
of their mother, and that  the after-born cliildrcti, if any, of Xrd. Reba 
Byrd should share only n i t h  tlicir brothers and sistc,rs in the. 11ortlie111 
store, and the after-born children, jf :illy, of Mrs. Ketlin l{lon zhoultl 
share only with their brother and s~s t e r s  111 the soutllc,rn qtorc.! 

('onceding, nltliout deciding, tliat tlie testator's rrandcli~li lr i~n,  cliil- 
dren of his t v o  daughters, Reba aiitl Rctha. take re.tcd rrniui~rdc~r 
interests in the property in question (Gwen v. (A-c t n .  86 S. ('., S 6 ) ,  
and conceding fu r th t r  that  by cousent those now l i ~ i n g  and s u i  lures 
may disregard the testamentary proTision rec-juirilig salt1 property to I)( '  
held in common u11ti1 the youngest of skiit1 chlldren shall be(w111e of age, 
non constat, unless said testarlirritarp postponement of partition he ~ o i d ,  
or contrary to public policy, the d i~is io l i  or partial partition. cl~iter~tl by 
consent, would not be binding on the cahildren under age or on a n y  chill1 
or children that  may hereafter be born to either of the presel~t life 
tenants, for  as to them the proceeding T V ~ L S  ndrerie and the consent jutlg- 
ment entered in  tlie partition proceeding is in direct v io l a t io~~  of the 
terms of the will. Mrs. Reba Bvrd and her cliildren a r ~  11vt l u r t i c ~ ~  to 
this proceeding, though they were partics to the partition grocktling in 
~vliich the plaintiff was appointed coniniirsioricr to sell the locus  ~ L L O .  

I t  is the contention of the plaintiff that the testamentary postpone- 
ment of partition in question is lo id  because in  restraiut of the. full 
enjoyment of the fee. This  riew prevailed in  the court btlo\r upon tlie 
theory that  i t  was a restraint on alienation and, therefore, void. ( ' o n ~ h s  
v. Pa,ul, 101 N. C., 789, 133 S. E., 93;  Brooks 2%. Griflin, 177  S. ('., 7 ,  
07 S. E., 730; Wool 2,. E'leefzcood, 136 S. C., 460, 48 S. E., 735; Lnf imcv  
v. Waddell. 119 N. C.. 370. 26 S. E.. 122. 

But  a testamentary provision, prohibiting or postponing partition, 
for  a definite time, or during thc minority of the devisees, is not re- 
garded as a restraint on alienation, or  limitation repugnant to the fee, 
and is generally upheld. Blake v. I{ia]i?, 118 S. C., 575, 24 S. E., 424;  
Peterson v. Darnoud~, 96 Neb., 370, 14 ,I. 1,. R., 1238, and note. 

Speaking to the subject in Dee 7%. Dee, 212 Ill., 338, Scott, J., deliver- 
ing the opinion of the Court, said:  "The general rule is that an adult 
tenant in common may demand partition as a matter of right ( J lav f i n  
v. Illartin, 170 111.. 639) : and the fact that  lie is a remainderman and 
tliat the particular estate has not expired is not a valid objection (Dralcc 
F. Jlerkle, 153 Ill., 318) ; but equity will not award partitioli a t  the 
suit of one in violation of his own agreement or i n  violation of a condi- 
tion or restriction imposed upon the estate by one through whom he 
claims (21 Am. & Eng. Ency. of Law, 2 ed., 1158; Rill  v. Reno, 112 
Ill., 154; IngraJmm v. Mariner, 194 ibid., 269 ; Brown v. Brown, 43 Ind., 
474; A u n t  v. W r i g k f ,  47 N.  H., 396) ; nor is such a condition or re- 
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striction i n  t h e  instrument  conveying t h e  estate inval id as repugnant  t o  
the  estate granted,  o r  as  against  publ ic  policy. Hunt v. W&ght ,  supra." 

I t  is  t rue,  t h e  guard ian  ad litem of such child o r  children, if any,  
a s  m a y  hereafter  be born t o  Mrs.  R e t h a  Blow, did not resist the judg- 
ment  of par t i t ion,  bu t  i t  should be remembered t h a t  the  tenants  i n  fee of 
t h e  property i n  question al l  derive their  interests f r o m  the  will  of J o h n  L. 
Nelson, a n d  while the  restriction i n  question may, i n  the  judgment  of 
some, be unwise, nevertheless i t  i s  his  will, and  t h e  provision is  valid. 
Note  14, A. L. R., 1240. 

It should be  observed, perhaps, t h a t  t h e  part ies  a r e  not under tak ing  
to sell the  l and  i n  question f o r  reinvestment. C. S., 1744. 

I t  follows, therefore, f r o m  th i s  view of t h e  case, i n  keeping with the  
agreement under  which the  controversy was submitted without  action, 
t h a t  t h e  same should be dismissed unless tit le i n  accordimce wi th  the  
part i t ion decree could be given, t h a t  t h e  action mus t  be dismissed. 

Action dismissed. 

0. E. HARPER, ADMISISTRATOR OF MARY RUTH HARPER, DECEASED, v. 
FRANK BULLOCK. 

(Filed 12 March, 1930.) 

1. Death B -Where it appears of record t h a t  action f o r  wrongful 
death was brought  within year, judgment denying nonsuit will be 
upheld. 

Where, in an action to recover damages for a wrongful (death, the date 
of the death is admitted in the pleadings and summons bears date of 
issuance within one year therefrom, and these matters alHrmatively ap- 
pear in  the record on appeal, the presumption is that  the eridence was 
properly before the jury, and the judgment of the trial court denying de- 
fendant's motion a s  of nonsuit, entered on the ground that  the action was 
barred by the statute, will be upheld. C. S., 160. 

2. Food A -Evidence that death was proximate resul t  of defendant's 
negligence held sufflcient t o  be. submitted to t h e  jury. 

.Where, in an action to recover damages for the wrongful death of the 
plaintiffs intestate, the evidence tends to  show that  the intestate became 
sick after purchasing and eating wieners bought from the defendant, and 
that  she complained of pains in  her stomach and that  she continued to 
grow worse until her death about two weeks later, and that  the wieners 
were made in part of rotten meat, and that another in company with the 
intestate was also made sick from eating wieners bought a t  the same 
time, with medical expert testimony to the contrary that  death did not 
result from eating the wieners: Held ,  the evidence that  death was the 
proximate result of the defendant's negligence was sufflcient to be sub- 
mitted to the jury and overrule defendant's motion as  of i~onsuit. 
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APPEAL by defendant from Devin, J., at October Term, 1929, of 
EDQECOMBE. NO error. 

This is a civil action to recorer damages resulting from the death of 
plaintiff's intestate, caused by the negligence of defendant. 

The issues submitted to the jury were answered as follows: 
"1. Was the death of plaintiff's intestate caused by the negligence of 

defendant, as alleged in the complaint ? Answer : Yes. 
2. If so, what damage is plaintiff entitled to recover? Answer: 

$2,083.30." 
From judgment on the verdict, defendant appealed to the Supreme 

Court. 

J .  TI7. Reel, C. C. Pierce and Ward & Grimes for plainti#. 
Thos. J .  Pearsall, Geo. M. Fountain and Gilliam & Bond for de- 

fendant. 

COXNOR, J. Defendant's only assignment of error on his appeal to 
this Court is based on his exception to the order of the trial court, re- 
fusing to allow his motion for judgment as of nonsuit, at the close of all 
the evidence. C. S., 567. I n  support of this assignment of error, de- 
fendant contends : 

1. That there was no evidence at  the trial that this action Tvas begun 
within one year from the date of the death of plaintiff's intestate. 

2. That there was not sufficient evidence that the death of plaintiff's 
intestate was the proximate result of the eating by her of wieners, or 
sausages, manufactured by the defendant, and sold by him to plaintiff's 
intestate. 

I t  is alleged in the complaint and admitted in the answer that plain- 
tiff's intestate died on 29 August, 1927. I t  does not appear from the 
evidence set out in the case on appeal, when this action to recover dam- 
ages for her wrongful death was begun-whether before or after the 
expiration of one year from said date. I t  appears, however, from the 
record, as certified to this Court on defendant's appeal, that the sum- 
mons was issued on 18 April, 1928. There is no contention that this is 
not the date of its issuance and therefore of the commencement of this 
action. I t  thus appears that the action was in  fact brought by the 
plaintiff within one year from the date of the death of his intestate. 
C. S., 160. 

I n  Harir.I-ington v. Wadesboro, 153 N .  C., 437, 69 S. E., 399, it is said 
that "the authorities are to the effect that courts will take judicial notice 
of facts and entries of record in  the suit being presently tried, and in 
support of the validity of the verdict and judgment it is proper for the 
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appellate court to assume that  a fact of this character L-ns brouglit to 
the attention of the jury in some permissible way." W e r e  the record 
shons that  an  action to recoTer (lamages for a wrongEul death n a s  
brought within one year from the date of the death, and that there \\-as 
no  controversy at the tr ial  as to  whether or not i t  was brought nitliin 
such tinie, an order refusing to al ln~v defendant's n~ot ion  for jurlmlc~it 
as of i~onsuit ,  will not be lieltl error in this Court, because it docs not 
affirniatiwly appear i n  the case on appeal t h ; ~ t  the summoiis was i - w d  
prior to the expiration of one year from the admitted da t ?  of the d ~ x t h .  
Wliere it affirmatively appears from the evidence as certified to this 
Court that  the action x-as not brouglit within the year, a j u d g m ~ n t  dis- 
niissiiig the action as of nonsuit \\ill be affirmed, as was done ill the 
case of flatlie I > .  P ~ n T a d ,  193 K. C'., 800, 135 S. E., 165. See 2 ' t l > f ~ n -  
b m n  P. F l a m e r y ,  a n f c ,  397, and cases cited in the opinion of U m y J r t ~ ,  J .  

The e ~ i d ~ l r c c  offered by the plaintiff t e ~ i d d  to show that defendant 
was negligent with respcct to the meat used by him and his emplogees 
in the manufacture of the wieners or sausages which he sold to plaintiff's 
intestate, and which she ate almost immediately after she had bought 
them. Defendant offered evidence to the c:ontrary. The  conflicting 
evidence with respect to defendant's negligeice as alleged in t l i ~  com- 
plaint mas properly submitted to the jury. I t  is sufficient to say that the 
evidence offered by plaintiff was amply sufficient to support l l i ~  '~llega- 
tion that  defendant used, or  caused to  be used by his employees. in the 
manufacture of the wieners or sausages, which he sold to plaintiff'q 
intestate, and which she ate, meat which was unfit for  hu  nan consump- 
tion. and which mas calculated to cause the wieners or saLsages to make 
tho plaintiff sick. 

The  question chiefly debated on the argument of th  s appeal was 
whether there was any evidence a t  the tr ial  of this action from which 
the jury could find that  defendant's negligence was the proximate cause 
of the death of plaintiff's intestate. I f  there was such evidence, there 
was no error i n  the refusal of the court to  allow defendant's motion for 
judgment as of nonsuit; otherwise, there mas error, and the judgment 
must be reversed. 

Plaintiff's intestate, Mary Ru th  Harper ,  a t  the date of her death, 
29 August, 1927, was about nine years of age. P r io r  o 16 -'iugust, 
1927, she mas a bright, happy, healthy child. On said day, she and 
Elsie Jackson, then about ten years of age, went to  defentlant's place of 
business, in Rocky Mount, N. C., and there bought soroe wieners or 
sausages. Soon after they ate the wieners or  sausages they both became 
very sick. There was evidence tending to show that  thwe wieners or 
sausages were made of rotten or decomposed meat, and other ingredients, 
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wliich made them unfit for human consumption. Both the girls vomited 
repeatedly, and then went to the home of Elsie Jackson. The mother of 
Elsie Jackson testified that both the girls were deathly sick 11-hen they 
came to her home. J h r Y  Ruth  spent the night in the Jackson home and 
was sick the nest morning. She then went to her home, accompanied 
by Elsie Jackson. Her  mother testified that Mary Ru th  was very pale 
and sick nhen  she came home. She was put to bed and remained there 
until hcr death on 29 August, 1927. She gradually grew worse, com- 
plaining constantly of pain in  her stomach. H e r  stomach became 
sxollen and distended, and she vomited repeatedly. A physician mas 
called to see her on tlie seventh day aftcr she had eatcn the wieners or 
sausage<, and attended her until her death. H i s  treatment did not 
relieve her. 

T h i ~  physician, as a nitncw for defendant, testified that he treated 
Alary Ruth  for nepliritis or Bright's disease, and that in  his opinion, 
although they were made of decomposed and rotten meat, tlle wieners or 
sauq-es ,  wliich tlle child had eaten on 16 August, 1927, did uot cause 
her death on 29 August, 1927. Other physicians, who testified for de- 
fer~dant as expert witnesses, concurred in this opinion. 

The principle is well established in  the  la^^ that when both the negli- 
gei~ce and the injury alleged in  the complaint in  an  action to recover 
damages rmulting from the illjury are admitted or shown by the evi- 
dence at the trial, the question as to whether or not the negligence was 
the proximate cause of tlie injury is ordinarily for the jury. The negli- 
gence of the defendant, although followed in  point of time by the injury 
to the plaintiff, is not actionable unless there is tlle relation of cause and 
effect between them (Uyrd u. Express Co., 139 N. C., 273, 51 S.  E., 
831)) and the burden is upon the plaintiff to show not only the negli- 
gence of the defendant and the illjury to himself, but also that the negli- 
gence of the defendant was the proximate cause of his injury. 

Giving full force to these elementary principles, we are of the opinion 
that there was evidence on the tr ial  of this action from which the iurv " " 
could find that  the negligence of the defendant was the proximate cause 
of the death of plaintiff's intestate. The charge of the court to the - 
jur'y does not appear in the case on appeal, for the reason that there 
were no exceptions to instructions given therein. The learned judge 
who presided-at the tr ial  properly submitted the evidence to the-jury,  
and we are assured correctly instructed them as to the law. We find 

S o  error. 
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BRANCH IKVESTRIEKT COhIPAXT r. J. S. WOOTEX ASD WIFE, 
MAMIE G. WOOTEN, 

A N D  

J. S. IVOOTEX A X D  WIFE. hIAMIE G. WOOTEN. v. BRANCH BAXKIXG 
AND T R U S T  COMI~AXT,  AND RZETROPOIJTAN L I F E  INSURANCE 
COBIPANT. 

(Filed 12 March, 1930.) 

Mortgages A c-Member of firm securing loan upon commission does not 
have interest disqualifying him from taking acknowledgment of mort- 
gage. 

T h e  pecuniary interrst which disqualifies a notary public from taking 
the acknowled,ment and privy examination of a husband and wife to 
their mortgage of lands is an interest in the lands conveyed, and does not 
include his interest in the transaction a s  a member of t h e  firm securing 
the loan upon a commission. 

APPEAL by defendants J. S. Wooten and wife, Mami. G. Wooten, 
from Daniels, J., and a jury, at  November Trrm, 1929, of LESOIR. Y O  
error. 

The above-efititled two civil actions having been consolidated by 
order of the court, came on for trial before his Honor, 3'. A. Daniels, 
judge presiding. The issues submitted to the jury a i d  their answers 
thereto were as follows: 

"1. Did J. S. Wooten and wife, Namie  G. Wooten, execute and 
deliver unto the Metropolitan Life Insurance Company th& note in the 
sum of $6,000, as alleged? Answer: Yes. 

2. Was the Metropolitan Life Insurance Company the owner of said 
note a t  the institution of these actions? Ansner : Yes. 

3. Did W. B. Douglass, notary public, fail and neglect to take the 
private examination of Mamie G. Wooten, as required Ey law, to the 
deed of trust of J. S. Wooten and ~v i fe  to Branch Banking and Trust 
Company, trustee, as alleged? Answer : KO. 

4. Was W. B. Douglass, notary public, so financially interested in 
the said deed of trust as to disqualify him from taking the acknowledg- 
ment of J. S. Wooten and wife, Mamie G. Wooten? Ansver : S o .  

5. I s  the Branch Investment Company the owner of and entitled to 
the possession of the lot of real estate in controversy? Answer : Yes. 

6. Were the proceeds of the $6,000 used to discharge valid subsisting 
liens against the real estate of J. S. Wooten and wife, Mamie G. Wooten, 
located on the northwest corner of McLewean Street and Vernon 
Avenue? Answer: Yes, except $99.62 and $420 and $75." 

There was evidence tending to support the findings of the jury on the 
first, second and third issues. 
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The court below charged the jury:  "As to the fourth issue, which is 
'Was W. 13. Douglass, notary public, so financially interested in  said 
deed of trust as to disqualify him from taking the acknowledgment of 
J. S. Wooten and wife?' S f t e r  such investigation as I have been able 
to devote to the legal question involved, with the aid of the gentlemen 
on both sides, I an1 of the opinion that in order to constitute such dis- 
qualification he must hare  been financially interested in the property 
conTeycd, and there being no evidence to that effect, I charge you that 
if you believe the elidence you will answer the fourth issue No, that is, 
that he was not financially interested in the deed of trust." 

To this charge defendants escepted and also to the judgment as set 
out in the record, duly assigned error and appealed to the Supreme 
Court. 

S u f f o n  '6 Crreene, David 1V. Iscar and Connor iC. Hill  for plaintilff. 
Rouse iC. Bouse for defendant. 

CLARI~SOK, J. The question involved: I s  a deed of trust esecuted by 
a husband and wife rendered void by rcason of the fact that the 
acknowledgment thereof by the m a k e ~ s  and privy examination of the 
wife mere taken by a notary public who was a member of the firm which 
negotiated the loan secured thereby and which firm was entitled to 
r e c e i ~ e  a commission out of the loan for its services, there being no 
evidence of fraud or undue influence? We think not. 

I n  W h i t e  v. Connelly, 105 N .  C., at  p. 70, the following safe rule is 
quoted : "No one ought to be a judge in his own cause; and so inflexible 
and so manifestly just is this rule, that Lord Coke has laid it down, 
that  'even an act of Parliament made against natural  equity, as to make 
a man a judge in  his own case, is void in itself.' " We do not think this 
salutary rule applicable to the facts in this action : 

I n  Holmes v. Carr, 163 N.  C., at  p. 123, we find: "We have numerous 
decisions that  an  acknowledgment pf a deed by the husband and wife 
and privy examination of wife taken before a justice of the peace, 
commissioner, or a notary is a judicial or at least a quasi-judicial act, 
and that  a probate is void if taken before one who has an  interest in the 
conveyance. White v. Connelly, 105 N .  C., 65; Long v. Crews, 113 
X. C., 256; Land Co. v. Jertnett, 128 N .  C., 4. But  this must be a pecu- 
niary interest i n  the property conveyed. I n  Gregory v. Ellis, 82  N .  C., 
227, Dillard, J., says: 'No judge, whether probate or other, could take 
jurisdiction of any cause wherein he was a party or otherwise had a 
pecuniary interest." 

Speaking to the subject in  Hin ton  v. Hall ,  166 N.  C., at  p. 479, we 
find: "W. L. Cahoon had no pecuniary interest i n  the transaction, and 
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his relat ion t o  Wil l iams as  brother-in-law did uot disqllalify h i m  a s  
notary public to t ake  the  acknowlcdgmcnt of H a l l  a n d  t h e  pr ivy  es-  
anlinntion of Hall 's wife. Cahoon testified tha t  of the  $800 loaned Hal l ,  
$75 ~i-as  paid t o  himself f o r  a debt which H a l l  owed h i m  a n d  $300 f o r  
a n  indebtedness of H a l l  t o  Cahoon's wife  f o r  a t rac t  of land." 

I n  Coztan v. Dale, 189 N. C., at  p. 687, it is  wr i t t en :  "A. N. Dale, 
the  deputy clerk who probated tho chat tel  mortgage, w2s one of the  
g ran tcw tlicrein a11d by reasou of h i s  interest was not qualified to  eser-  
cise th i s  par t icular  judicial funct ion.  ,111 officer who h a s  a pecuniary 
interest i n  a deed o r  mortgage a s  a party,  trustee, o r  cestui que f r u d  
is disqualified t o  probate i t  o r  take the  acknowledgment of i ts  execution. 
Long v. Crews,  118 K. C., 256; Lance 7.. Tain ter ,  137 X. C., 249;  
l io l?nes  1 % .  Carr .  163  S. C., 122." See NcAl l i s t er  v. Purcell,  124  
N. .C.. 262. 

F r o m  the  authori t ies  i n  this  jurisdiction, the pr inciple  la id down 
ordinari ly  i s  to  t h e  effect t h a t  t h e  no ta ry  mus t  not have a pecuniary or 
finnncinl interest i n  the  property conveyed. Under  t h e  facts and  cir- 
cumstances of this  case he had  none, and  the  court  below so charged the 
jury.  T e  find 

N o  error .  

DWIGHT M. CASTELLOE v. NORMAN G.  PHELPS. 

(Filed 12 March, 1930.) 

1. Libel a n d  Slander A -In this case held: under  facts  a n d  circumstances 
of their  utterance, words of defendant were actionable per  se. 

A publicatiod claimed to be defamatory should be considered in the 
sense in which those who heard i t  would ordinarily understand it, and 
the circumstances of the utterance and the hearers' knowledge of facts 
influencing their understanding of the words are pertinent, and where the 
words spoken by the defendant thus considert!d permit the inference that 
he intended and was understood'to charge the plaintiff with having 
uttered a criminal slander and added that the plaintiff sh3uld be put on 
the roads: Held, if such be the meaning of the language used the words 
employed by the defendant are actionable per se. 

2. Libel a n d  Slander D +Where words are arnbiguoucs question of 
whether defamatory meaning was  intended a n d  undt:rstood is for  
jury. 

Where the words used by the defendant a re  capable of two construc- 
tions, one defamatory and the other not, i t  is for the jury to  determine 
which of the two meanings was intended and understood by those by 
whom they were heard, taking into consideration the fac':s and circum- 
stances of the utterance, and in a n  action thereon defendant's motion as  of 
nonsuit should have been denied. 
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3. Libel and Slander B &In this case held: qualified privilege of de- 
fendant did not defeat plaintiff's right to go to the jury. 

In this case held: defendant's plea of qualified privilege in that the 
words claimed to be defamatory were spoken by him as a member of the 
hoard of trustees of a public school during a meeting cannot defeat plain- 
tiff's right to  go to the jury. 

APPEAL by plaintiff from Small, J., at  August Term, 1929, of BERTIE. 
Civil action for slander. 
The  evidence discloses that  plaintiff was principal of Colerain High 

School, and defendant a member of the board of trustees of said school. 
I n  the early morning of 9 December, 1924, about 7 a.m., five of the lady 
teachers of said school reported to the defendant at his honle that tlie 
plaintiff had wrongfully accused them the night before of having a man 
in their room in  the teacherage, and that  they had come to tender their 
resignations; whereupon, the defendant called the plaintiff into a con- 
ference with the school board and the lady teachers i n  question. I t  is 
alleged that, during said conference, the defendant lost his temper and 
angrily addressed the plaintiff, loud ellough to be heard by all those 
present and others on the outside, in words in substance as follo~vs : "Xr .  
Castelloe, you have committed a crime and you ought to be put on the 
roads." 

I t  is further i n  evidence that  thereafter, and during the m o r ~ ~ i i l g  of 
the same day, the defendant. while in conversatioil with the illatroil of 
the school, voluntarily repeated in substance language to the same 
import of and coneerning the plaintiff. 

About 9 :l5 p.m. that night the defendant came to the plaintiff at the 
dormitory and said:  "Xr .  Castelloe, ~ i - e  have come for your resignation," 
and pointing to 18 or 20 men, who were standing under a tree about 
50 or 60 feet away, added: "Those men h a w  come here after you arid 
you had better get out of Colerain tonight," which he did. 

Plaintiff says the ~vords used by the defendant, vie~ved in the light of 
the attendant circumstances, by fa i r  intendnlent, meant to c h a r g ~  that  
the plaintiff had uttered a criminal slander against the teacher5 in 
question, and that they Tlere so understood by those v h o  heart1 them. 
Plaintiff testified that no such insinuation was made or intended bg him, 
and that  he had only charged tho parties in question with a 1 iolation of 
the rules of the school. 

F rom a judgment of nonsuit entered at tlie c l o s  of all the evidence, 
the plailitiff appeals, assigniug errors. 

11'. IT. S. Rurgwyn, E.  R. T y l e r  aind A.  T.  C'astelloe for plaint i f f .  
R. Hunt Parker ,  J .  -4. P r i f c l ~ e f f  a n d  J .  I f .  X a t f h e x s  for d c f o d a n f .  
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STACY, C. J. Are the words "You have committed a :rime and you 
ought to be put on the roads," addressed to one in the presence of others, 
and later repeated to another, actionable per se? We think so, when 
viewed in  the light of their imputation and the circumstances under 
which they were uttered in  the instant case. 

The words spoken by the defendant, considering the manner and cir- 
cumstance of their use, as pointed out in Cotton v. Fisheries Products 
Co., 177 N .  C., 56, 97 S. E., 712, permit the inference, 2nd were prob- 
ably understood by those who heard them to mean, that the defendant 
intended to impute to the plaintiff, and did charge him with having 
uttered, a criminal slander, for which, he added, the plaintiff ought to 
be put on the roads, i. e., subjected to infamous punishment. I f  such 
be the meaning of the language used, and the plaintiff says that  i t  is, 
then, under the decision in Jones v. Rrinkley,  174 N .  C., 23, 93 S. E., 
372, the words employed by the defendant are actionable per se. Vincent  
v. Pace, 178 N .  C., 421, 100 S. E., 581. 

The decisions are to the effect that  a publication claimed to be defama- 
tory should be considered in the sense in which those to whom i t  was 
addressed, or who heard it, would ordinarily understand it.  When thus 
considered, if its meaning be such as to bear hut one interpretation, i t  is 
for the court to say whether or not that  signification s defamatory. 
On the other hand, if it be capable of two meanings, one actionable and 
the other not, it is for the jury to determine which of the two meanings 
was intended and so understood by those to whom it was addressed or by 
whom i t  was heard. Washington, Post Co. v. Chaloner, 250 U .  S ,  290; 
Publishing Co. v. Smi th ,  149 Fed., 704. The circumstances of the pub- 
lication are to be considered. Riddell v. Thayer ,  127 Mass., 487. And 
the hearers' knowledge of facts which would influence their understand- 
ing of the words used is also pertinent. Sydney  v. Pub. Corp., 242 
N.  Y., 208. Indeed, it has been held in this jurisdictior (as stated in 
2nd headnote, Webster zl. Sharpe,  116 N .  C., 466, 21 S. E., 912) that 
words spoken to a person or in  his presence, which, taken in connection 
with the whole conversation, amount to a charge of a crime (storebreak- 
ing), to the reasonable apprehension of the persons hearing them, are 
slanderous and defamatory, although they do not, in terins, charge the 
crime. See, also, 17 R. C. L., 266. 

Nothing was said in Deese v. Collins, 191 N .  C., 749, 133 S. E., 92, 
or Stokes v. Brey ,  53 N.  C., 66, strongly relied upon by appellee, which, 
when properly interpreted, conflicts with our present position. Both 
cases are accordant herewith. 

True, the defendant's evidence views the matter in a different light 
and undertakes to impute a less offensive meaning to the words used, but 
on a motion to nolisuit, we do not weigh the probable valles of conflict- 
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ing testimony. This  is  a matter for  the jury. S. u. Howard,  169 N. C., 
312, 84 S. E., 807; McCall v. Sustair, 157 N.  C., 179, 72 S. E., 974; 
Reeves v .  Bowden, 97 N .  C.,  30; Lucas v. Nichols, 52 N .  C., 32. 

S o r  can the defendant's plea of qualified privilege defeat the plain- 
tiff's right to  go to  the jury. Xewberry v. TYillis, 195 N.  C., 302, 142 
S. E., 10; Elmore v. R. R., 189 N. C., 658, 127 S. E., 710. 

Reversed. 

2. C. SMITH v. ROLAND LUMBER COMPANY. 

(Filed 12 hzarch, 1930.) 

Master and Servant C +Evidence of master's failure, in the exercise 
of due care, to furnish suitable appliances held insufficient. 

Where. in an action by an employee to recover of his employer damages 
for the latter's failure to furnish, in the exercise of due care, a reason- 
ably safe place to work and reasonably safe appliances and equipment 
therefor, the evidence tends only to show that the plaintiff, experienced 
in such work, used an empty nail keg to stand on to inspect lumber from 
the higher side of a truck and was injured by falling therefrom, when 
the inspection could have been made from the lower side while standing 
on the dock, that the defendant had neither furnished nor instructed the 
ure of the nail keg, and there is no evidence that it was the defendant's 
duty to furnish any appliance or that plaintiff had requested any: Held, 
the evidence was insufficient to show any breach of duty to the plaintiff, 
and defendant's motion as of nonsuit should have been allowed. 

APPEAL by defendant from Xidye t te ,  J., a t  October Term, 1989, of 
CRAVEN. Reversed. 

Action to recover damages for personal injuries alleged to have been 
caused by the negligence of defendant i n  failing to exercise due care to  
furnish plaintiff. its employee (1 )  a reasonably safe place to work, and 
(2 )  reasonably safe appliances and equipment to  do the work required 
of him. 

Defendant denied the allegations of negligence in the complaint and 
alleged in  its answer that  plaintiff by his own negligence contributed 
to his injuries. 

The  issues submitted to the jury were ai~swered favorably to the con- 
tentions of the plaintiff. 

From judgment that  plaintiff recover of the defendant the sum of 
$500, his  damages as assessed by the jury, defendant appealed to the 
Supreme Court. 

Warren  & Warren  and M c K .  Carmichael for plaintiff 
J f  oore Le. Dunn  for defendant. 
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CONNOR, J. There was 110 evidence at  the trial of this action tending 
to show that  defendant furnished to plaintiff, as an  appliance to enable 
him to do his work, the empty nail keg, on which plaintiff was standing 
when he fell and was injured. Plaintiff testified that he found the nail 
keg near the truck on which the lumber he was inspecting was loaded 
and that lie used the keg to stand on while inspecting the lumber, be- 
cause he had seen another inspector employed by defendant using i t  for 
that  purpose. This inspector testified that  he had used the keg for his 
own convenience. There was no evidence tending to show that defendant 
knew that the nail keg had been used by its inspectors to stand on while 
inspecting the lumber on the truck. 

Kor xvas there evidence tending to show conditions under which it was 
the duty of defendant, as the employer of plaintiff, to furnish him any 
appliance to enable him to inspect the lumber from the higher end of 
the truck. The evidence tended to show that the lumber on the truck 
could have been inspected by plaintiff while standing either at  the 
lower end or at  the center of the truck. I n  either case, plaintiff could 
have inspected the lumber on the truck, while standing on the floor of the 
dock. Plaintiff chose to inspect the lumber from the higher end of the 
truck, and in order to do so, he used the empty nail keg to stand on. 
There was no evidence tending to show that  after plaintiff chose to 
inspect the lumber on the truck from the higher rather than from the 
lower end or from the center of the truck, he requested defendant to 
furnisll liiiu an  appliance to enable hi111 to do his work in this manner, 
or that he advised defendant that he required such ail appliance. 

Defendant did not know, nor did it hare  reason to apprehend, wheri 
plaintiff was directed to go to the dock and inspect the lumber 011 the 
truck, that he would choose to make his inspection from the higher end 
of the truck, or that he would select a n  empty nail keg as the place on 
which to stand while iilspecting the lumber. Plaintiff was an  expe- 
rienced lumber inspector, arid defendant had a right to ; ssunle that he 
would exercise the care of a prudent man in doing his work, for his own 
safety. 

I n  the absence of evidence tending to sl~ow any breach of its duty to 
plaintiff, as its employee, with respect to the place at  which lie was 
required to work, or u i t h  respect to appliances required for doing his 
work, tlcfcndant is not liable to plaintiff ill this action, and there was 
error in the refusal of the court to allow defendant's ~nc~t ion for judg- 
ment as of nonsuit. The principles of law relied upon by plai~itiff, as 
appellee in this Court, are well settled; but in the absence of evidence 
from nllicli the jury could find facts to which these principles are 
applicable, they cannot arail  plaintiff in this action. B r a d l ~ y  u .  Coal 
Po., 169 S. C., 255, 85 S. E., 388. ?'lie judgment is 

Rcrersed. 
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STATE v. JOHN SAWYER. 

(Filed 12 March, 1930.) 

Criminal Law I g-Instruction in this case held to comply with C. S., 
564 and to be free from error. 

An introductory statement by the trial court in his instruction to the 
jury in a prosecution for murder that he would not take 1113 the time pf 
the jury to read from his notes of the testimony in the case in the absence 
of request of counsel is not error when he has nerertheless stated the 
evidence in a plain and correct manner and declared and ewlained the 
law arising thereon, C. S., 564, and judgment upon the verdict of guilty 
of murder in the first degree will be sustained when the record is free 
from error. 

 PEAL by defendant from Deuin, J., at  September Term, 1929, of 
MARTIN. 

Criminal prosecution tried upon an  indictment charging the prisoner 
with the murder of 0110 J. I. Britton. 

TFerdict: Guilty of murder in the first degree. 
Judgment : Death by electrocution. 
Tho prisoner appeals, assigning errors. 

A f tomey-General  B r u m m i f t  and Sssisfant  Bttoiwey-General Sash for 
the  State. 

11. IT'. Sfubhs and B. .I. Critcher for defendant. 

STACY, C. J. On the afternoon of 26 July,  1929, the prisoiler am- 
bushed hinisrlf under a cherry tree in  a hedgerow and shot the deceased 
in the face as he came within a distance of about twelve feet. The  
prisoner then reloaded his gun, stepped over the fence, or hedgerow, 
followed the deceased as he welit "kinder bent o ~ e r "  down a tobacco ron,  
for a distance of approximately thir ty yards, and shot him again. 
Here the deceased fell, b r t m e n  t ~ v o  tobacco rows, where he died soon 
thereafter. 

The  prisoner testified that he  "felt like it was necessary for him to 
shoot the &ceased in order toprotec t  his own life," but the case is free 
from any such ~~ecessi ty,  real or  apparent. 

The  principal assignment of error is to the folloning statement made 
by the judge at the beginning of his charge: 

('T will not take up pour time to read from my notes of the testimony 
in the absence of a request from counsel on either side. I will state the 
evidence to you as coi~cisely as I can for the purpose of refreshing your 
rccollection, reminding you that  it is your duty to rrmember all the 
widcnce, whether I call it  to your attention or not." 
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There  was n o  e r ror  i n  th i s  statement. T h e  evidence w a s  simple a n d  
direct, a n d  notwithstanding the  introductory remark  of t h e  judge, of 
which the  pr isoner  complains, he  nevertheless s tated the evidence i n  a 
p la in  a n d  correct manner  a n d  declared a n d  explained the  law ar is ing 
thereon. C. S., 564. T h e  record i s  f ree  f r o m  error, hence t h e  verdict 
a n d  judgment  mus t  be upheld. 

N o  error .  

(Filed 12 March, 1930.) 

1. Trusts A +Par01 trust in favor of cestui que trust rimy be engrafted 
on his deed in absence of actual fraud since fraud is presumed. 

While a grantor may not engraft a parol trust on his own deed to lands 
in the absence of fraud, undue influence, etc., fraud is prel~umed in a deed 
from a cestui que trust to a trustee, and where a party enters into pos- 
session of lands under a power of attorney to rent and manage the prop- 
erty for the owner, and the owner gives the deed in question in pursuance 
of a general scheme or agreement in  order to liquidate the indebtedness 
on the property and prevent foreclosure, a fiduciary relationship exists 
between the parties and the grantor may engraft a parol trust upon the 
lands without allegation or evidence of actual fraud. 

2. Limitations of Actions B +Statute does not run from demand where 
parties are in fiduciary relationship. 

Where a cestui que trust seeks to establish a trust estate in the prop- 
erty held in trust against the trustee taking deed theref'x, and to force 
a n  accounting for rents and profits therefrom, the mere f a d  of demand on 
the trustee therefor will not terminate the trust relationship and the 
statute of limitations and lapse of time have no application during the 
continuance of the fiduciary relationship, and the cestui que trust is not 
barred from maintaining his rights. 

3. Trusts F c-Trustee will not ordinarily be permitted to terminate 
relationship in order to acquire trust property. 

The law will not ordinarily permit a trustee to t e r n h a t e  the trust 
relationship in order that he may personally acquire title or ownership 
of the property impressed with the trust: 

CIVIL ACTIOK, before Daniels, J., a t  Kovember Tl?rm, 1929, of 
HARNETT. 

T h e  evidence tended to show t h a t  t h e  plaintiff, C. L. Sorrell ,  owned 
166 acres of l and  i n  H a r n e t t  County, which h e  h a d  inheri ted f r o m  h is  
father .  T h e  defendant, J. L. Sorrell ,  i s  a nephew of t h e  plaintiff. 

O n  1 6  May,  1914, the plaintiff, C. L. Sorrell, executec and  delivered 
t o  the defendant  a power of a t torney i n  the  following l a r g u a g e :  
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"Know all men by these presents, that I, Colvin L. Sorrell, of Harnett  
County and State of North Carolina, have made, constituted and ap- 
pointed, and by these presents do make, constitute and appoint John L. 
Sorrell my true and lawful attorney for myself and in  my name, to rent 
out and lease all the lands that I own and all the lands that I may own 
during the continuation of this power given by me. That  i t  shgll be 
lawful for him, the said John L. Sorrell, to enter on his duties as such 
attorney, to rent and buy or sell the products of my farms located in 
said county and known as the place I now reside upon, and adjoining 
the lands of W. R. Sorrell and others. To have said lands as his mind 
may direct i n  the management of buying and selling and removing as 
such all things a t  all times which go to make him, the said John L. 
Sorrell, agent for me, to so contract for me, feeling and knowing that i t  is 
better for my estate, I proclaim such confidence in  him that I so make 
him my attorney for valuable services rendered to me and feeling sure of 
his competency to so act, giving and granting unto John L. Sorrell, said 
attorney, full power and authority to do and perform all and every act 
and thing whatsoever requirement is necessary to be done in and about 
the premises, as fully, to all intents and purposes, as I might or could 
do if personally present with full power of substitution and revocation, 
hereby ratifying and confirming all that John L. Sorrell, said attorney 
and substitute shall lawfully do or cause to be done by virtue thereof. 

I have hereunto set my hand and seal this 16 May, 1914." 
The plaintiff offered evidence tending to show that he was an  old man 

and was unable to rent his land, and that he went to the defendant and 
asked the defendant to take charge of his property. At the time the 
power of attorney was executed and the defendant took charge of plain- 
tiff's property, there was a mortgage on the property executed by plain- 
tiff to dlonzo Parrish and the Parrish-Godwin Company, amounting to 
approximately $7,000. The mortgagee advertised the land for sale at  
public auction in March, 1915. Before the sale, the plaintiff and the 
defendant agreed that the defendant, J. L. Sorrell, should attend the 
sale and purchase the land for the plaintiff "regardless of what price 
was bid for the land." The defendant, in pursuance of such agreement, 
attended the sale and bid $12,000 for the property, and thereupon, onb 
16 March, 1915, Parrish-Godwin Co., mortgagee, conveyed the prop- 
erty to J. I,. Sorrell for a recited consideration of $10,128, which said 
deed was duly recorded. After the sale Parrish-Godwin Company con- 
ferred with the plaintiff and agreed to carry the debt until 1 January,  
1916, provided the land should be conveyed to Murchison, who was an 
employee of Parrish-Godmin Company, and who should hold the title 
to the land for the benefit of said company. Thereupon, on 17 March, 
1915, J. L. Sorrell conveyed the property to W. S. Murchison, which 
deed was duly recorded. 
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The plaintiff offered evidence tending to show that the defendant, 
J. L. Sorrell, agreed to procure the money to pay off the Parrish-God- 
win debt on or before 1 January,  1916, and that in pursuance of such 
agreement the defendant represented that it was necessary to have the 
title in  his name in order to procure a loan upon favorable terms. 

Subsequently, on 24 December, 1915, the plaintiff, C. I,. Sorrell, con- 
veyed the land to J. L. Sorrell, which deed 717as duly recorded. There- 
after, on 28 December, 1915, hfurchison and wife conveyed the property 
to C. L. Sorrell by deed which is duly recorded. The defendant, J. L. 
Sorrell, and his wife, and W. R. Sorrell and wife, father. of defendant, 
executed a deed of trust upon the property in  controvcrsy and other 
property belonging to W. R .  Sorrell to the Life Insurance Company of 
Virginia, and from the proceeds of said loan paid off the Parrish-God- 
x i n  debt. Later on, the defendant secured a loan of $10,000 from his 
codefendant, Federal Land Bank of Columbia. The plaintiff lived with 
his nephew awhile and then boarded around in  the neighborhood. The 
defendant took possession of said property, sold wood and timber, 
cleared up  land and made extensive improvements thereon. The de- 
fendant also sold five mules belonging to the plaintiff and received all 
the rents and profits from said land. 

The plaintiff offered evidence tending to show that in  the spring of 
1915 the land was worth $30,000. There was evidence <In the part of 
the defendant tending to show that a t  said time the land was worth 
from $40 to $50 an acre. The defendant also offered evidence tending 
to show that the plaintiff had from time to time made statements that 
the defendant had purchased the land and paid for it a fa i r  and reason- 
able price. 

The defendant bought the 44-acre tract of land at  a tax sale, but ad- 
mitted there was a defect in  the deed, and that for this reason he mas 
not now claiming the property as his own. The plaintiff t~stif ied that he 
had made demand upon the defendant for an accounting, and that the 
defendant had declined to render a statement of the transactions. 

The following issues mere submitted to the jury : 
1. "Did the defendant, J. L. Sorrell, acquire title to said 166-acre 

tract of land as trustee for the plaintiff 2" 
2. "Is the plaintiff's cause of action, as alleged in :he complaint, 

barred by the ?-year statute of limitations?" 
3. "Is the plaintiff, Calvin L. Sorrell, the owner i n  fee simple and 

entitled to the possession of the 44!/3-acre tracF of land described in the 
complaint ?" 

The jury answered the first issue "Yes," and the third issue, "No," 
and the fourth issue '(Yes," and the court instructed the jury that if the 
first issue mas answered "Yes," the second should be answwed "No." 



T'ptx~ the  ~ e r d i r t ,  a5 rel~tlerecl, tlic follon ing  judgment was entered : 
"It i i  now considertd and ndjudgcd 11g the  court  tha t  t h e  d e f e n d : ~ ~ ~ t .  

J .  L. Sorrell ,  holds the 166-acre t r , ~ c t  of land described i n  tllr  p l t d i r i g ~  
21, trn-tc,e f o r  the benefit of the. plaintiff. C. I,. Sorrell .  

It i i  fur t l icr  considered arid aiijudgcd by thc  court tha t  tlic plaintiff 
i.; c l i r~i lod to a n  a c c o u ~ i t i ~ i g  liy ciaid truitce, J. L. Sorrell, to the end 
tha t  it  m a g  he ascertained the  amount  of debts of the plaint i#  paid by 
tlic (I( fc ndnnt, tlle iniprox tmients, if any ,  placed i n  good fa i th  upon said 
l a ~ i t l  11y tlie dc.fendant, to  tlle extent illat the same has  e~ih ' i l~ced the 
T aluc of said land, and  othcr  neceqsary expenses of the  d c f e ~ ~ d a ~ i t  i n  the 
d i v l i : ~ r g i ~  of his  truat f o r  the benefit of the plaintiff on the  on? l l a ~ i d ,  
ant1 t11,1t h c  m a y  account fo r  a11 rilolieys r e c e i ~ e d  by h im,  if any, 011 

accowit of the  sale of property be lor lg i~~g  t o  t h e  plaintifl ,  a i ~ d  f o r  r m t a  
nnrl lj~ofitq received by tlir defcndarit wliile i n  the possesion autl con- 
trol of w i d  t ract  of lmltl, and f o r  bur11 e i ~ c u r n b r a ~ ~ c e s  placed u p o ~ l  .:lid 
1a11ti by the  defentlaut, J. L. Sorrell .  such accomiting to IIP had  ht,fore 
a ~ c f c w e  appointed or to he appointcd by t h e  court i n  this  cause. 

It ic fu r ther  considerctl antl atljudged by tlie court  t h a t  the plaint i f f  
iq tllc o u n r r  i n  fpe siruple a n d  entitled to the  possrssion of the  441 .]-acre 
t rnr t  of l and  described ill the complaint,  and  tha t  he  l m r e  ,in11 lloltl 110s- 
S ( - ~ ~ J I I  of the same. 

i t  f n r t h e r  appearing to the  court f r o m  the pleadiilgs t h a t  the  defeiid- 
ant .  ,I. L. Sorrell ,  with the joinder of his wife and  TIT. R. Sorrc>ll and  
his u ifc. lxrre ts t~cutet l  unto tlie Fedcral  Land 13,111b- of Co1umbi:i :I 

mortuage deed covering the  166 acres of land and  other  lands hclongir~g 
to t l ~ c  t l r fe~ldant ,  J. L. Sorrell ,  as  security fo r  a recited loan of $10.000; 
and it  f u r t h e r  :tppearirig to tlic court  that  :IS b r ~ t n e t ~ i  the p l ; l i ~ ~ t i f f ,  C. L. 
Sol rr~ll ,\lit1 the  Ft.rlt~ral I,:n~d Kil ik  of ('ulurlil)ia. tliv coll\.c,ynnce i n  said 
mortgage of tlie 166-acre t ract  of l and  iq unaffccted by the t rust  hereill 
declared; :]lid i t  f u r t h e r  appearing to the court tha t  thc plaintiff, ('. L. 
Sorrell .  is entitled to  Iiavc t h e  Fcderal  h 1 d  B a ~ i k  of C'olumhia cx1ianl.t 
a11 otlier ~ c c i i r i t i e ~  hclol~gi~i j i  to t l i ~  deft 11c1:int o r  hi,ltl Ijy it before rcl- 
sortiljg to tlic 166  acrrs  of la1113 : 

It 1. therefore fu r ther  considered and  dwreed  by  the court tha t  the  
Fcrlc ~ a l  T,:rntl B,rnk of ('olinlll)ia x t a i l l  u r ~ d i r ~ ~ i ~ r i i l ~ r d  all  swuri t ics  lion. 
Iield 1,- ~t f o r  the  p:iynicnt of said loan, and  tha t  i n  t h e  c ren t  of default 
i n  the  pay iue i~ t  of s:ud lo:111 or  a n y  iristallmeilt thereof, tha t  tlir w i d  
Feder'rl L a n d  B a n k  of Coluinbia ~ I J  c dup ~ ~ o t ~ c e  to the  plaintifT and  his  
a q s i p s  of record of such default.  and  i n  the  event of a sale h p  t h e  
~ e d b r n l  L a r d  B a n k  of C'olurnbia of the mortgaged premises o r  ally par t  
thereof o r  tlie collection of i ts  dcbt against J. I,. Sorrell ,  t h a t  it  bc a n d  

L 

i t  is  hereby required to  exhaust tlie said J. L. Sorrel l  and his property 
pledged i n  said mortgage before rcwr t ing  to a sale of the 166 a c r e  of 
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land referred to  in this cause, and which is adjudged h u e i n  to be held 
by the said J. L. Sorrell as trustee for the plaintiff, C. L. Sorrell. 

I t  is further considered and adjudged by the court that  ppritling the 
accounting herein ordered, tliat tlie defendant, J. L. Sorrell, give a 
good and sufficient bond in  tlicl sum of $1,000 payable lo the plaintiff, 
C. 1,. Sorrell, to tlie end that  he will render a full  accounting for the 
rents and profits receircd hy him pending thr. accounting ordered in this 
cause, and will pay the same over unto the plaintiff to the extent that  
he may be so ordered in the further orders of the cour in this cause, 
said bond to be approved by the clerk of this court after notice to plain- 
tiff's attorneys, and upon the defendant's failure to give ~ u c h  bond, then 
tlie plaintiff may apply to the court for the appointment of n r cce i~e r  to 
take charge of the premises and rent out tlie same and hold all rents 
and profits pending the further order of the court in th  s cause. 

I t  is further considered and adjudged by tlie court that  the defendant, 
J. L. Sorrell, pay the cost of this action to be taxed by the clerk of this 
court. 

-hid this cause is retained for further orders aiid an accounting be- 
tween the defendant as trustee and the plaintiff." 

From tlie judgment so rendered the defendant appealei. 

170ung cP. Y o u n g  a d  R. I,. Godlcin f o r  de fendan t .  
J .  R. B q g e t f  and  Cl i forcl  LC' TT'illiari~s for p la in t i f  

BROGDEX, J. The defeiitlant asserts tliat the plaintiff is not entitled 
to rccorer for the reason that  the e~ idence  diqcloses that  the plaintiff is 
attempting to engraft a parol trust upon an absolute deed in  f a lo r  of 
the grantor, and relies upon Gaylord 1 % .  Gay lord ,  150 IT. C., 222, 63 
S. E., 1028; T i r c  Co. I*. Lesfer ,  192 K. C., 642, 135 S. E.. 778; TT'addcll 
71. -1ycocX., 195 x. C., 268, 142 8 .  E., l o .  

There was neither allegation nor proof of undue influence or actual 
fraud inrolved in the transaction. Hence, if the principles announced 
in the cases referred to, apply, the plaintiff is not entitled to recover. 

Howerer, the plaintiff insists that the eridence divloses that an  active 
trust n a s  created by ~ i r t u e  of the power of a t t o r n ~ p  ewcutcd and de- 
lirered by the plaintiff to the d~fendari t .  and that in pursuailcc of said 
agreement tlie defendant \rent into possession of said lanc a i d  tool< full 
and complete charge thereof with poner to contract v i t h  reference 
thcrcto, and that these fact< and circumstallces prel ent the application 
of the principle announced in thc Gaylord tasc7 and otlier cases of 
similar import. 

We do not think that  the principle contended for by the defendant is 
de tern~inat i re  of tlie mwits of this con t ro re r s~ .  The evidence tended to 
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show an  active trust relationship existing betxeen the parties, and that 
the conreyance of the land on 2-1- December, 191.5, by the plaintiff to the 
the defendant was in pursuance of a general sclien~e or agreement 
hetnc.cn the parties for n-orking out arid liquidating the indebtedness 
o m d  by the plaintiff. Hence, a fiduciary relationship existed hetweell 
the narties. and while there was neither allwation nor evidence of actual - 
f r ~ u t l ,  the law   resumes fraud in transactions nhere co~ifide~itial rela- 
tionships exist between the parties. This principle -as expressed in 
-1tXin.s c. Il'ifhcrs, 94 N. C., 581, as follons: "The cases in n-hich the 
law n i l l  prchuine fraud, a r i s i ~ ~ g  from the coi~fidcntial relations of the 
parties to a contract, are, executors mid administrators, guardian and 
\yard, trustees a d  r e s t u i  qur trust, principal and agent, brokers. factors. 
ctc., mortgagor and nlortgaget, attorneys and rlients, and to those have 
bwn added, n e  think Tc r -  apl~ropriatcly. husband and nifc.  The rule 
is foundcd on tlw special facilities nhirh,  ill such relation, the party 
in the superior positio~l has of con~r i l i t t i l i~  a fraud upon hiin in  the 
inferior situation, and the lan  looking to the frailty of human nature, 
require. thc party if1 the iupcr!or bituatioil to shon that hib ad011  has 
been fair, hoi i~s t  and honorable, not so 1r1uc11 because he has coiilmitted 
a fraud,  but that lie may h a l e  do i~e  so." S o ) f i t > e t  v. H ( L I L X ~ I L S ,  9.7 
S. C., 392. 

Furthermore, a t  the time the plaintiff conr-eyed the lar~ct to defendant, 
to n i t ,  on 24 December, 1915, the legal title to the property n a s  then 
outstandirlg in Murchison. 

Sotn.~tl~stmltl ing,  the deferlclnnt insists that the statute of l~nlitutioris 
is a bar to plaintiff's right to recoJer, and at all eve~its, the plaintiff 
bhould be cstoppccl by lapsc of time from prosecuting the action. This 
contention, l ~ o n e ~ e r .  caimot be sustained. 

This Court said in ( ' o v ~ m i \ s i o n r r s  c. L a s h .  59 S. C.. 159:  "The cases 
in nllicli a d e ~ n m d  is held to be necessary, a114 when made to put thc 
statute in motion, ni l l  be foulid to be coilcluded or finislied agencies. 
nhere  notliing renlailis to he done but to accoui~t for and pay o ~ c r  the 
fund. They arc  ir~:~pplicable to a continuous indcfinitc. agency, iii 
nliicli, froill the ronfidel~ce reposrd in the agent, he ztssurlie, fiduciary 
relntions ton ards his eriiploytr in tlir 1u:tliagement of intcreqt. roiml~itted 
to his charge and becomes :I trustee. JVhile this relation subsist>, though 
there may haye bee11 u ~ ~ h e e d e d  calls on him for information, by t h e  
~ n u t u a l  ncquit~sct~i~ce of the parties, it  cannot be hostile so as to perniit 
the r~u ln ing  of the statute." 

Algain, in Blourlt r .  R o b c s o n ,  56 X. C., 7 3 .  Pearson, J . ,  wrote : b'Ti%en 
a coiifidcntial relatioil is established betneen parties, either by act of 
law, as in the case of copartners, tenants in coi~~rnon,  etc., or by agrec- 
ment of the parties as in case of a trust. or agency. the rights incident 
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to t h a t  relation, continue un t i l  the  relation is p u t  a n  ~ n d  to, and  the 
s ta tu te  of l imitat ions and  lapse of time, h a r e  no appl icat   on." Lumrnus 
u. Davidso~r,  160  K. C., 484, 76 S. E., 474;  Rouse v. Rouse, 167 N. C., 
208, 83 S. E., 305; H i l t o n  v. Gordow, 177 N. C., 342, 99 S. E., 5 .  

h o r e o r e r ,  the  lam does not favor  permit t ing a party t o  at tempt to 
pu t  a n  end to a t rus t  i n  order  t h a t  he  m a y  personally ~ icqui re  tit le o r  
ownership of property impressed with t h e  t rust .  Hencz, i t  appear ing  
that  a cont inuing and active t rus t  existed between the parties, the  cestui 
quc t rus t  i s  not required t o  take action un t i l  there h a s  b(ben an unquali- 
fied disarowal  by  clear a n d  unequivocal ac8ts or words. Hospi taI  v .  
Sicholson,  190  K. C., 119, 129 S. E., 149. 

We conclude, therefore, t h a t  the  question was fa i r ly  submitted t o  the  
jury, and  the  judgment  rendered upon the  verdict must  be affirmed. 

KO error .  

J. G. L A P T O N  ASD WIFE, hIAI.DIS C. IAT'l 'OS, v. J O H S  P. BYRD A N D  

WIFE, B E T T I E  B Y R D ,  G. JI. TILGHMAN, A X D  E. F. F O U S G ,  TRUSTEE. 

(Filed 12 March, 1930.) 

I. Inlprovenlents A a-Mortgagor has neither statutory nor equitable 
right to improven~ents as against mortgagee. 

While C. S., ch. 18, Art. 29, does not apply to tenant,; in common or 
mortgagors atid mortgagees, yet uy~on equitable principles n tenant ill 
common placing iniprove~uents upon the property is entifled to have the 
part so improved allotted to him in gartition and its v a l ~ e  assessed as if 
no improvements Ilnd been made if this can be ilone without prejudice to 
the interests of his cotenants, but this equitable principle does not apply 
11s between mortgagor and mortgagee. 

2. Mortgages C d-Improvements by mortgagor or his grantee are sub- 
ject to the mortgage lien. 

Where a party buys the interests of all t11~ tenants in common in lands 
and becomes the sole owner thereof, and places improvements ul~on the 
lnnd, such i~ugrovements a re  subject equally with the land itself to the 
lien of n registered mortgage placed upon tbe land by one of the tenants 
in common prior to the convryauce, and the improremer~ts inure to the 
benefit of the mortgngee and to the pnrch:lser a t  the foreclosure sale, 
and igtlorance of the grantee of the tenants in common of the prior, regis- 
tered nlortgnge does not affect the rights of the parties, the registered 
mortgage being notice not only of the esistence of the mortgage, but also 
of all i t  contained. 

APPEAL by plaintiffs f r o m  Lyon, J. ,  a t  September l ' e r m ,  1929, of 
HARSETT. E r r o r .  
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Plaintiffs filed a petition for partition before the clerk alleging that  
J. G. Layton and John  P .  Byrd are tenants i n  common of a tract of land 
in which Layton owns a one-third undivided interest and Byrd a two- 
thirds undivided interest. 

The  facts are substantially as fo l lo~rs :  P r io r  to 1917 R. L. Godwin, 
B. Fleishman, and Hyman  Fleishman owned this l a i d  as tenants in 
common, each having a one-third undivided interest. On 1 January ,  
191i,  R. L. Godwin and his ~ 5 i f e  executed and delivered to G. JI. Tilgh- 
man a mortgage conveying his  one-third undivided interest in this tract, 
together with other land, to secure a n  indebtedness of $6,000. Thc 
mortgage Tms registered 15 January,  1917. On  17 October, 1919, R. L. 
Godwin, Hyman Fleishman, B. Fleishman, and their wives, conveyed 
their interest to Jo lm P. Byrd, who thereafter put valuable improvc- 
rnents on the land. Godwin conveyed to Byrd an  equity of redernptior~ 
Byrd did not assume payment of Godwin's indebtedness to Tilghman 
and had no actual k n o ~ ~ l e d g e  of the Godwin mortgage until after lie had 
made the alleged improvements. Pursuant to an  order of the Superior 
Court the mortgage executed by Godwin xras foreclosed, and on 18 Janu-  
ary, 1929, the comnlissioner nlio made the sale conveyed to Layton t l ~ t  
one-third undivided interest forruerly oxned hy Godwin. Layton then 
executed a deeJ of trust on the land to E. F. Young, trustee, to secure a 
notc for $3,900 due Tilghman. A11 the improvements on the land were 
made by Byrd after the registration of the Godwin mortgage and prior 
to 18 January ,  1939, and corisietcd of clearings and tenant houses. Lay- 
ton had no i i~formation as to the in~prorcments uiltil after the d a t ~  of 
his purchase of the mortgaged premises. Byrd is left i n  full possessioil 
of a two-thirds undivided interest in the land, but under the foreclosure 
has been ousted of any right or title dependent upon the title of Godwin. 

The clerk n ~ a d e  an order that  Byrd is entitled to the present worth of 
the improvelr~eats as his individual property and that  the commissioners 
who divide the land shall an ard to Layton one-third in value of the land 
adjudged in its unimproved condition and to Byrd two-thirds in v a l u ~  
in its unimproved cor~clition, and that Bprd be awarded such additional 
share as u ill equal the present enlianced value of such property gron ing 
out of the improvements, ant1 that if the cominissioners are unable to 
make actual partition so as to effect this purpose, they shall, by the 
charge of owelty, provide for the partition in accordance with the order. 
Cornnhsioners were appointed and the cause v-as retained. 

Plaintiffs excepted and appealed from the order of the clerk and the 
order was affirmed by the Superior Court. The  plaintiffs excepted and 
appealed upon assigned error. 

Cliflord d Il'illiams for yluinfiiffs. 
C h u r l ~ s  Ross for defendants. 
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A~alzrs, J. The appeal brings u p  for review that  par t  of the judg- 
ment which allows "betterments on account of improvements alleged to 
have been made by John P. Byrd on the lands described in the petition.'' 
We understand this to be merely an  allowance for improvements and 
not for statutory betterments, because all parties admit that  the matters 
i n  controversy must be determined by the application of equitable priii- 
ciples without regard to the law of betterments prescribed in  C. S., 
ch. 12, Art. 29. I n  fact section 710 declares that  nothing in  this article 
applies to any suit brought by a mortgagee or his heirs or assigns against 
a mortgagor or his heirs or assigns for the recovery of the mortgaged 
premises; and i t  has been held that  this section does not apply to tenants 
i n  common. Pope v. Whitehead, 68 N. C., 191; Iiolt v. Couch, 125 
N.  C., 456. I n  Wharton v. Xoore, 84 N. C., 479, Ashe, J . ,  assigned as 
the probable reason for enacting section 710 the admitted principle that 
the right to betterments is not conceded to mortgagors, and this state- 
ment of the law was approved in Belvin, v. Raleigh lJaper Co., 123 
N. C., 138, 143. 

The clerk's judgment, which was affirmed by the judge on appeal, 
gave to J. G. Layton one-third in value of the land in  its unimproved 
condition that  is, one-third in  value as if the partition had been made 
before the land was enhanced by the improvements. I t  is particularly 
this part  of the judgment which the appellants assail. 

Our  decisions have uniformly maintained the principle that if one 
tenant in common makes improvements upon the coin111311 property lie 
 rill be entitled upon partition to have that  part  of the property which 
he has improved allotted to him and its value assessed as if no iinprove- 
ments had been made, if this can be done without prejudice to the 
interest of his cotenants. Pope c. Whitehead, supra; Collett v. Hender- 
son, 80 N. C., 337; Cox v. Tt'ai~d, 107 S. C., 507; Pipkin  v.  Pipkin ,  120 
x. C., 161, in which the word "not" seems to hare  been inadvertently 
inserted. Daniel u. Dixon, 163 X. C., 137. This is a right which rests 
upon equitable principles and one which was recognized as such before 
the law of betterments (P. L., 1871-72. ch. 147) was enacted. Jones v. 
Carland, 55 X. C., 50.2; Pope v. TT7h itehead, supra. 

But  this equity has no application to the facts set out in the judg- 
ment. I t  is important to remember that  Godwin's morigage to Tilgh- 
man was registered on 15 January,  1917, and that  Byrd acquired the 
title of all the tenants i n  common (Godwiii, H. Fleishman, and B. 
Fleishman) on 17 October, 1919. Byrd made the improrements on the 
land after he had received their deed and had succeeded to their rights. 
At this time he was the sole owner of the land, subject to the lien of the 
mortgage. There was no co-owner against whom he could assert the 
equity on which he now relies. H e  and the mortgagee were not tenants 
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i n  common. The mortgage was a conveyance by G o d ~ i n  of the legal 
title to his interest in the land as a security for the debt. Ilobzrtspn 1.. 

I.T7illoughby, 65 3. C., 520; Stevens v. Turlington, 186 N. C., 191. 
The mortgagor continued to be the owner of his interest in the land 
until he conveyed i t  to Byrd. Killebrew v. Hines, 104 S. C., 182, 190. 
Since b r  r i r tue  of C. S., 710, supra, the statutes relating to betterments 
cannot avail the defendants, i t  becomes necessary to decide whether the 
judgment can be upheld on any other equitable principle. 

The judgment recites as a finding of fact that Layton had no infor- 
mation that improvements had been made until after he had purchased 
the mortgaged interest in the land; and upon this finding Byrd makes 
the contention that  Layton has no equity because he was not misled when 
he purchased the land a t  the sale under foreclosure and that he took 
only such title as Godwin had before the land was improved. Byrd 
further contends that the mortgagee in  this case did not acquire a right 
to the improvements put upon the mortgaged premises because Byrd 
did not assume the payment of Godwin's debt and because the mortgagee 
could not have obtained a deficiency judgment against Byrd. Why, 
then. it is asked, should Layton be permitted to enhance his bargain by 
adding to Godwin's interest one-third in  value of Byrd's improvements ! 

I n  1 Jones on Mortgages ( 7  ed.), see. 147, the author says: ''The lien 
of a rnortgage extends to all improvements and repairs subsequently 
made upon the mortgaged premises, whether made by the mortgagor or 
by a purchaser from him nithout actual notice of the existence of the 
mortgage." This statement of the law is upheld in a number of de- 
cisions b~ other courts. X a r t i n  u. Reaifty, 54 Ill., 100, was a suit in 
chancery to foreclose a mortgage, the question being whether a mortgagor 
or his grantee could enforce as a lien prior to that of the mortgagee the 
amount expended by the grantee for. improvements made on the property 
after the execution of the mortgage. I t  mas held that neither the mort- 
gagor nor his grantee could expend money on the mortgaged property 
to the detriment of the mortgagee. I n  insurance Co. C. IIuntington, 
57 Kml., 744, the Court said:  "It  is well settled that per~nanerit acces- 
sions to a freehold, whether placed there by the mortgagor or one claim- 
ing under him, are regarded as a part of the mortgaged property and 
b~come additional security for the mortgage debt." The Supreme Court 
of the State of New York has held that when lands sold and conveyed 
by a mortgagor are charged with the mortgage debt, improvements that 
constitute a part of the realty, irrespectire of the question by whom they 
are made, are subject to the lien of the mortgage equally with the land 
which is thus improved. Rice v. Dewey, 54 Bar., 435. The conclusion 
is adhered to in the later case of Gibson v. Am. Loan d Trmsf Co., 58 
Hun., 443, in 1%-hicli several supporting cases are cited. I n  Childs v.  
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' ~ o l a u ,  5 AUlell (Mass.), 319, it appeared that the demandant or plaintiff 
clainled title to premises sold under a mortgage. The mortgagor con- 
veyed a part  of the mortgaged premises to a tenant who claimed an 
allowance for  improvements made by her after she had received the 
mortgagor's title which she had reason to believe good. The Supreme 
Judicial Court held that her claim for improvementr; was properly 
rejected because it did not exist against the mortgagee or those claiming 
under him, in  favor of the tenant who had possession of the land as 
owner of the equity. The Supreme Court of Missouri made a similar 
decision in  I v y  v. Pancey ,  31 S .  W., 937, saying that  ~ n l e s s  provision 
is made in  the mortgage for an  allowance for improwments, all im- 
provements in case of foreclosure will inure to the bene3t of the mort- 
gagee or the purchaser at the foreclosure sale. I t  is therefore ilnmate- 
rial whether or not Byrd assumed the payment of Godwin's debt. 

These cases lead to the conclusion that  improvements put  upon mort- 
gaged land by the mortgagor or his grantee are subject equally with the 
land itself to the lien of the mortgage, and inure to t h ~  benefit of the 
mortgagee and in  case of foreclosure to the benefit of the purchaser 
under the mortgage. Byrd's ignorance of the Godwin mortgage 
cannot benefit him because the recorded mortgage wa!j notice to all 
subsequent purchasers from the mortgagor, not only oE the existence 
of the mortgage, but of all i t  contained. 1Vharto~~ v. Moore, supra; 
Sco t t  v. Battle, 85 9. C., 185, 193; Eaton v. Doub, 190 P J .  C., 14. S o r  
can he profit by Layton's ignorance of the inlprovements. Immediately 
after receiving his deed Layton executed a deed of trust on the interest 
he had purchased to secure payment of the purchase money. I f  the lien 
on the improvements attaches in  like manner with the lien on the land, 
as v e  hare  sho~vn, Layton's want of information could not aflect the 
rights of the trustee or modify the application of the principle. But  
~ v e  rest our decision on the proposition that the lien of the Godwin 
mortgage attached to the impr&e&ents made by Byrd just as i t  attached 
to Godwin7s interest in the land and that  the foreclosure of the mort- 
gage lien passed title to the mortgaged interest and to the attaching 
improvements. 

There was error in  adjudging that  the land be divided in  its unim- 
prored condition without reference to the improvements. The judgment 
will be modified so as to conform to this opinion. 

Error.  
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J. I.. W A T S O S  v. SEABOARD AIR L I S E  RAILIVAT COJIPASP. 

(Filed 12 March, 1930.) 

Judgments 0 W u d g m e n t  in garnishment in another state according 
to its laws is defense to action for salary garnished. 

Where a corporation does busil~ess in this State aud in another State. 
and is a citizen of both, and has been garnished there for salary of an 
employee residing in this State after personal service 011 it and service by 
publication on the employee according to the law of the other State, and 
has been required to pay a valid judgment in the proceedings there, in an 
action brought by the employee here the judgment of the other State will 
be given full faith and credit under the provisions of the Federal Con- 
stitution, Art. IT, sec. 1, and is a bar to the action brought here, though 
the  plaintiff in the former action may have originally proceeded in either 
jurisdiction. 

APPEAL by plaintiff from Small, J., a t  September Term, 1929, of 
WARRES. Affirmed. 

Plaintiff brought suit to recover $196.60 alleged to be due for services 
rendered the defendant. The  case mas heard upon the following agreed 
statement of facts : 

The plaintiff is a resident of Warren County, N. C., and now resides 
at Norlina. The  Seaboard Air  Line Railway Company, defendant, is a 
corporation, both of the State of Virginia and State of North Caroli~la,  
and does business as a common carrier of freight and passengers in 
both states, and in several other of the Southern States, having its prin- 
cipal office at Norfolk, Virginia. The  plaintiff is an  employee of the de- 
feiidant, and has been for many years; he is now, and has been for more 
than four years prior to the commencement of this action, the defend- 
ant's section agent and telegraph operator a t  Paschall, North Carolina. 
H e  is paid for services rendered the defendant by a check, voucher or 
draft, which is sent out from Portsmouth, Va., and upon which is 
printed the name of Matthews, treasurer of said company. The printed 
check, ~ o u c h e r  or draft ,  is  forwarded to the defendant's d i ~ i s i o n  pay- 
maqter in the city of Raleigh, and by him a monthly payroll is made 
out. This check, voucher or draf t  is  then signed in  the city of Raleigh 
by one F. hl. Buck, whose office is in Raleigh, and is then sent by the 
said paymaster from the city auditor's office to the plaintiff's place of 
business a t  Paschall, North Carolina. The  checks, vouchers or drafts, 
attached to this agreement, become part  of it. The  draft is drawn or1 the 
treasurer of the company a t  Portsmouth, Va., and is paid there. 
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Form of check : 
Form 1027. 

SEABOARD AIR LINE RAILWAY COMPANY. 

No Protest. No. 3-38--75. 7-2. 

Portsmouth, Va., 1 August, 1928. 

Treasurer Seaboard Air Line Railway Company, 
Portsmouth, Virginia. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Pay  to the order of. J. L. Watson 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sixty-seven & 20/100 Dollars $67.20 

I n  full for services rendered second half month during the sixty days 
from date of July, 1928. 

Payment will not be made after September, 1928. 
Not negotiable unless countersigned. 
Xot valid if drawn for more than two hundred dollars 

F. M. BUCK, 
f o r  General Auditor. 

Some time prior to 27 November, 1928, Fleishman-Morris Company, 
creditor of the plaintiff, in a proceeding instituted in civd justice court 
in the city of Richmond, sued out an attachment, and by process duly 
served upon the defendant's agent in Richmond, garnishell and attached 
plaintiff's salary, and collected the same from the defenlant company, 
to the amount of $196.60. The defendant company had plaintiff's 
checks, vouchers or drafts, which were issued to him from ;he defendant's 
auditor's office in Raleigh, N. C., returned or forwarded to the city of 
Richmond, Va., and money due thereon was paid by defendant com- 
pany to the attaching creditor of the plaintiff, after a judgment had 
been rendered in the aforesaid court, no personal service of summons 
being made upon J. L. Watson, plaintiff. I n  the action brought by 
Fleishman-Morris Company the defendant appeared and endeavored to 
have the attachment dismissed on the ground that it had bl?en improperly 
instituted and was invalid, but the civil justice court overruled the o b  
jection and held that the attachment was validly and properly instituted. 
I n  the action brought by Fleishman-Morris Company, hereinbefore re- 
ferred to, summons was served on J .  L. Watson by publication and per- 
sonally on the railway company. The plaintiff had kn~wledge of the 
proceedings by letter from the defendant. The law of attachment of the 
State of Virginia, at  all times referred to herein, is set forth in section 
6379 of the Virginia Code as follows: "The following shall be sufficient 
grounds for an attachment: That the principal defendant, or one of the 
principal defendants: (1) is a foreign corporation, or is not a resident 
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of this State, and has estate or debts owing to said defendant within 
the county or city in which the attachment is . . . The word 
'estate,' as herein used, shall include all rights or interests of a pecuniary 
nature which can be protected, enforced, or proceeded against i n  courts 
of law or equity.'' 

Upon the foregoing facts i t  was adjudged that the plaintiff take noth- 
ing by his action, and he excepted and appealed. 

John A. Rerr for plaintiff. 
1Yilliaw~ & Banzet, Murray Allen, and J .  Pearson Upchurch for de- 

f endant. 

AD AM^, J. I t  was shown in the suit prosecuted in Viirginia that the 
plaintiff in this action was the principal debtor of the Fleishman-Morris 
Company, a mercantile concern in the city of Richmond, and mas not a 
resident of that State. H e  was a resident of North Carolina and was 
served with summons by publication. The defendant, a corporation 
both of Virginia and of North Carolina, having its principal office in 
Norfolk, was served personally. Watson, the plaintiff herein, had 
knowledge of the proceedings in the Virginia court, but did not appear 
or set up  any defense. The railway company resisted the attachment 
and refused to pay the creditor's claim until i t  should be finally d e  
termined by a valid judgment. The  Fleishman-Morris Company re- 
covered judgment and the railway company's indebtedness to the plain- 
tiff v a s  condemned and applied under the attachment in payment or 
part  payment of the judgment. 

This appeal is controlled by the law as stated in  Chicalgo, Rock Island 
cC. Pac. R!y. (Yo. v. Sturm, 174 U .  S., 710, 43 L. Ed., 1142. I t  appeared 
in that case that  the railway company was a corporation duly organized 
under the laws of the States of Illinois and Iowa, doing business in the - 
State of Kansas. S turm brought suit i n  Kansas against the railway 
company to recover $140 for wages and recovered judgment for this 
amount with interest and costs. A. H. Willard had previously com- 
menced an action against Sturrn in a justice's court in Iowa to recover 
$78.63 with interest, had sued out a writ of attachment and garnishment, 
and had garnished the railway company which was indebted to Sturm 
at that time in the sum of $77.17 for  wages. Sturm contended that his 
wages were exempt under the laws of Kansas and were not subject to 
proceedings in  garnishment. Notwithstanding the garnishment in 
Iowa, Sturm recovered judgment against the railway company in 
Kansas arid the judgment was affirmed by the Supreme Court. The 
Supreme Court of the United States reversed the judgment, holding the 
general rule of law to be that for the purpose of founding administra- 
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tion all simple contract debts are assets at  the domicile 3f the debtor; 
that exemption laws are not a part of the contract but of the remedy, 
subject to the law of the forum; that jurisdiction in  garnishnlerlt of a 
debt due a nonresident creditor may be acquired without ~ierrice on hiin 
except by publication; and that full faith and credit must be giver1 in 
each State to the public acts, records, and judicial proceedings of every 
other State. Constitution, Art. IV,  see. 1. 

I n  Harris v. Bailk, 198 U. S., 215, 40 L. Ed., 1023, the facts were as 
follows: Harris, a resident of North Carolina, mas indebted to Balk, 
also a resident of Korth Carolina, in the sum of $180. Balk was in- 
debted to Jacob Epstein of Baltimore in the sum of $300. Harris went 
to Baltimore to purchase merchandise and Epstein caused to be issued a 
nonresident writ of attachment against Balk, and attached the amount 
due Balk from Harris. A writ of summons and a declaration against 
Balk (as provided by the Maryland statute) were delivered to the 
sheriff and by him posted at  the courthouse door, as required by the law 
of Maryland. Before the return day Harris came back to North Caro- 
lina, and through his counsel in the Maryland proceeding consented to 
an order of condemnation against him as garnishee of hiti debt to Balk. 
Harris paid this amount to Epstein's counsel. Balk then sued Harris 
in h'orth Carolina, and Harris pleaded the Maryland judgment in bar. 
This plea was not allowed, and on appeal the judgment was affirmed by 
the Supreme Court. I n  reversing the judgment the Supreme Court of 
the United States said: "If there be a law of the State providing for the 
attachment of the debt, then, if the garnishee be found in that State, 
and process be personally served upon him therein, we think the court 
thereby acquires jurisdiction over him, and can garnisl the debt due 
from him to the debtor of the plaintiff, and condemn it, provided the 
garnishee could himself be sued by his creditor in that State." 

Substantially the same principle was upheld in Baltimore iE 0. R. 
Ca. T .  Hosteftcr, 240 L7. S., 620, 60 L. Ed., 829. 

The wages sought to be recovered in this action are the wages that 
mere attached; the law of Virginia provided for the a t t~~chment  of the 
debt; the garnishee mas a Virginia corporation; the plaintiff could have 
maintained an action against the defendant in North Carolina or in 
Virginia; and jurisdiction was acquired by the Virginia court by con- 
structive service on Watson, and by gar~iisl~rnent of the debt due him 
and by personal service on his employer. Under these conditions the 
cited cases fully sustain the judgment of the Superior Court. The ap- 
pellant cites X o .  Pac. Ry. Co. d. Sharitt, 43 Kan., 375, but this case 
was disapproved in Ry. Co. v. Stumn, supra. 

Sffirmed. 
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RIAKTIIA HAWKIS8 ,  ~ ~ D M I X I S T R A T R I S  O F  THE EST.~TE O F  S ID HAWKIKS. 
DECEASED, V. ROWLAND LUMBER COJIPBKT. 

(Filed 12 March, 1930.) 

1. Appeal and Error E &Charge of lower court is presumed correct 
when it is not set out in the record. 

I h e  charge of the trial court t o  the jury is presumed to be correct on 
apl~ral when it is not set out in the record. 

2. Master and Servant E a-Federal employer's Liability Act applies to 
logging roads. 

IYhere the defendant in an action to recover damages for a wrongful 
death is a logging road, the fellow-servant rule does not apply, and con- 
tribntory negligence is considered in mitigation of damages by the jury. 

A P P E ~ L  by defendant from A l i d ~ e t t e ,  J., and a jury, a t  October Term, 
1920, of CRAVEX. N O  error. 

This is an action for actionable negligei~ce brought by plaintiff, for 
the deatll of her intestate, against defendant. 

The  iqsues submitted to the jury and their answers thereto were as 
follo\iT : 

"1. K a s  Walter Lindsay an independent contractor of the Rowland 
Lumber Company, and was plaintiff's intestate i n  the ernploy of said 
independent contractor a t  the time of his in jury  and death? Answer: 
Wo. 

2. TVas the plaintiff's intestate killed by the negligence of the Row- 
land Lumber Company, as alleged in  the complaint? Answer : Yes. 

3. Did the plaintiff's intestate by his own negligence contribute to 
hi< illjury and death, as alleged in the answer? Answer: No. 

4. TV11at damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $1,000." 

The court below rendered judgment on the rerdict. The defendant 
made iiunlerous esceptioiis and assignments of error alld appealed to the 
Supreme Court. 

Ernest -11. G ~ e e n  and IT;. B. R. Guion for plaintiff. 
I l l o n r c  (e. Dunn for d e f e n h n t .  

PER CTRIARI. The defendant a t  the close of plaintiff's e~ idence  and 
a t  the close of all the evidence made motions for judgment as in case of 
nonsuit. under C. S., 567. The  court below overruled the motions, and 
in  this we see no error. Defendant also requested certain prayers for 
instruction; the court below refused these, and in this we think the 
court correct. 
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The charge of the court below is not in  the record. The presumption 
is that the court below charged the law applicable to the :!acts. 

,is to negligence in not giving signals, see Farr u. Power Co., ante, 
p. 247. 

The defendant was a logging road and the fellow-servant doctrine has 
no application-contributory negligence no bar, but mitigates damages. 
See C. S., 160, 3465, 3467, 3470; Stewart v. Blackwood Lzi,mber Co., 193 
N. C., 138; Brooks v. Suncrest Lumber Co., 194 K. C., 111. We think 
the case in many respects similar to Lilley v. Cooperage Co., 194 N. C., 
250. We  find 

No error. 

D. G .  MATTHEW'S v. ED. JOKES ET AL. 

(Filed 12 March, 1930.) 

Appeal and Error F +Appeal will be dismissed when iwsignments of 
error according to Rules do not appear in record. 

Exceptive assignments of error according to the Rules of' Practice in the 
Supreme Court must appear in the record on appeal or the case will be 
dismissed. 

BPPEAL by plaintiff from Devin, J. ,  at  September ?'erm, 1929, of 
MARTIN. 

Ciril action to recover rent and to enforce a landlord's lien. 
From a judgment for the rent, but without enforcement against the 

crops, the plaintiff appeals, assigning errors. 

B. A. Critcher for plaintif. 
-4. R. Dunwing for defendants. 

PER CURIAM. The record fails to disclose any exceptive assignment 
of error, made in  accordance with the rules, which can be sustained, 
hence the judgment will be upheld. Cecil v. Lumber Co., 197 K. C., 81, 
147 S. E., 735. 

KO error. 
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FARMERS ATLANTIC BANK v. THE FIRST NATIONAL BAKK OF 
MURFREESBORO, iY. C., ET - 4 ~ .  

(Filed 19 March, 1930.) 

1. Contracts F b i l l l e g a t i o n  of performance of agreement incidental 
to main contract held not necessary i n  this case. 

Where a contract is  entered into whereby a bank, in anticipation of 
insolvency, agrees to transfer all of its assets to another bank, and give 
bond with its directors as  sureties to indemnify the transferee bank 
against loss in case the liabilities exceed the assets, and the transferee 
bank agrees to pay off all liabilities, and the contract contains an agree- 
ment, incidental to  the main purpose of the contract and not considered 
by the parties a s  a substantial part of the consideration therefor, whereby 
the transferee bank agrees to maintain a branch bank in the locality, 
subject to the approval of the Corporation Commission : Held,  in an action 
on the bond given in accordance with the contract it  is not necessary for 
the transferee bank to allege performances of the incidental agreement. 

2. Corporations G +Party receiving benefits of contract with corpora- 
t ion is estopped from set t ing u p  defense that contract was ul t ra  vires. 

Where a bank transfers all of its assets to  another bank and gives 
bond with its directors a s  sureties to indemnify the transferee bank 
against loss in case the liabilities exceed the assets, and the transferee 
bank agrees to pay off all liabilities of the transferer bank: H c l d ,  upon 
the execution of the agreement by the transferee ballli, neither the 
stockholders nor the creditors of the t r a i ~ f e r e r  bank can complain, and 
the transferer bank and its sureties, having received the benefit of the 
contract. are  estopped in an action on the bond to set up the defense that 
contract was ultra. vires the transferee bank. 

APPEAL-by  defendants f r o m  Small, J., a t  October Term,  1929, of 
HERTFORD. Affirmed. 

T h i s  is  a n  action to recover on a bond executed by  the  defendant, the  
F i r s t  Nat iona l  B a n k  of Murfreesboro, N. C., a s  principal,  and  i ts  co- 
defendants, directors of said Nat iona l  Bank,  a s  sureties. 

By t h e  terms of said bond, t h e  defendants agreed to indemnify and  
save harmless the plaintiff f r o m  a n y  loss which plaintiff might  sustain, 
resulting f r o m  i ts  performance of a contract by which i t  agreed to pay  
off a n d  discharge all  t h e  liabilities of the  defendant, t h e  F i r s t  S a t i o n a l  
B a n k  of Murfreesboro, iT. C., i n  consideration of the  conveyance and  
t ransfer  to  i t  of a l l  the assets of said Nat iona l  Bank.  T h e  said contract 
was entered into because of t h e  apprehension of defendants tha t  said 
Nat iona l  B a n k  was about to  become insolvent, a n d  tha t  loss would 
thereby result not only to  i t s  creditors a n d  stockholders, but  also to its 
directors, the sureties on  said bond. 



478 IS T H E  S U P R E M E  COURT. [I98 

Plaintiff has paid off and discharged all the liabilities of the defend- 
ant  bank, aggregating the sum of $288,976.36. The total amount col- 
lected or collectible by plaintiff from the assets conveycd and trans- 
ferred to it by defendant bank, is $261,319.37. Plaintiff by the per- 
formance of its contract with the defendant bank, has suflered a loss in 
the sum of $27,656.99, which exceeds the penal sum of the bond sued on 
in this action, to wit:  $25,000. I t  demands judgment thai i t  rocover of 
defendants the sum of $25,000. 

The action was heard on defendants' demurrer to the complaint. 
From judgment overruling their demurrer, and allowing defendants 

thirty days in  which to answer the complaint, defendants appealed to 
the Supreme Court. 

Travis & Travis,  Br idgw & Ely, and d l vah  Early  for ,uZaintif. 
D. C. Bar,aes, Lloyd J .  Lawrence and Burgzcyn & Xorpeet for de- 

fendants. 

cox so^, J. I t  is manifest that the defendant, the 3'irst National 
Bank of Xurfreesboro, was induced, primarily and chiefly, to enter into 
the contract with the plaintiff by the agreement of the plaintiff bank, 
in consideration of the conveyance and transfer to i t  of all the assets of 
the defendant bank, that  i t  would pay off and discharge all the liabilities 
of the said defendant bank and thereby save its stockholders from loss by 
reason of their individual statutory liability, and also save its directors 
from loss by reason of personal liability which they may have incurred 
by ~iola t ions  of provisions of the banking laws of the lJnited States. 
The contract was entered into because of the apprehension of the stock- 
holders and directors of the defendant bank that i t  was, or w a s  about 
to become, insolvent. The agreement of plaintiff, a banking corpora- 
tion organized under the laws of this State, with its principal place of 
business a t  Xhoskie, N. C., to operate a branch bank at  Murfreesboro, 
N. C., subject to the approval of the Corporation Commission of this 
State, was merely incidental to the controlling purpose of the contract. 
There is no specific reference in  the bond to this agreemcbnt. The per- 
formance by the plaintiff of this agreement is not a condi:ion precedent 
to liability on the bond and the failure of the plaintiff to allege in  its 
complaint that i t  had performed the same, does not affect its right to 
recover on the bond in  accordance with its terms. The principle that a 
party to a contract, in order to maintain an  action for damage for its 
breach, or for specific performance, if i t  be such a contract as will be 
enforced specifically by the court, must both allege and prove perform- 
ance by him, or a waiver of performance by the party against whom 
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relief is  sought (Land Co. v. Smith, 191 N. C., 619, 132 S. E., 593) is  
not applicable. I f  there was a breach by plaintiff of this agreement, for 
which the defendant bank would be entitled to damages, it  is riot such 
a breach of the contract between tlie parties as  will relieve tlie defend- 
ant  bank of its liability on the bond. Westerman v. Fibre C'o., 162 
N .  C., 294, 78 S. E., 221. The  complaint i n  this action is not demur- 
rable because of the failure of plaintiff to allege therein its performance 
of an  incidental agreement, which the parties manifestly did not regard 
as a substantial consideration for the contract. 

The  contention of the defendants that they cannot be llcld liable to 
the plaintiff i n  this action, upon the facts alleged iu the coiuplaii~t. 
which are admitted by the demurrer (Brick Co. 1 % .  CAwfry, 191 N. C., 
636, 132 S. E., 800), for that  the cxecutiori by tlie d e f e d a n t  bank of 
both the contract and the bond was ultra vires, and that for  this reason 
there was error in the judgment overruling their clernurrer to tlic com- 
plaint, cannot be sustained. 

The conreyance and transfer of its assets to the plaintiff by the de- 
fendant bank, while made in contemplation of its insolvenry, n . ~  uot 
made to prever~t the application of its assets to the payrntJnt of its lia- 
bilities; both the purpose and tlie result of such conrryance a11d transfer 
was the payment in full of all the liabilities of the defendant bank. 
Upon the admitted facts, no one of its creditors has just ground for conl- 
Plaint. Creditors having been paid by the plaintiff are ~stoppetl  from 
challenging the validity of the contract, pursuant to which they 'have 
been paid in  full. Kor  can a stockholder of the defendant bank con:- 
 lai in-that the contract was unlawful; all storkholders, as the result of 
the contract, and of its performance by the plaintiff, have been relieved 
of their individual, statutory liability to creditors of the bank and l iarr  
therefore bee11 benefited by plaintiff's performance of the coutract. I t  
does not appear from the complaint that  the Comptroller of the Cur- 
rency has approved the coiltract. but as it does appear that the de fe~~ i l -  
ant bauk did not undertake to sell or assign its frnnrl~isc ns a 11utiou:r1 
hank, i t  will be presurned that  the contract was approred by liim. The 
defendant bank. and its codefendants. who are not only sureties on its 
bond, but also its directors, har ing  received the full bcnefit of the coli- - 
tract, in accordance with its terms, by plaintiff's performalicc of the 
same, will not now be h a r d  to deny liability on the bond on the ground 
that  the defendant bank had no power to execute the bond or to enter 
into the contract. Where a corporation, whether engaged in the b a l i k i ~ ~ g  
or i n  other business, has received full value for a liability, incurred by 
its contract, i t  will not ordinarily be relieved of such liability 11po11 the 
contention that  the contract was ultra cires. Quarries C'o. c. B a d ,  190 
S. C., 277, 129 S. E., 619. 
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As the defendant bank, the principal, i s  liable on the bcnd, i t  follows 
that its codefendants, the sureties, a re  also liable, and that there is no 
error in the judgment overruling the demurrer. I f  defendants desire to 
do so, they may, under the judgment, file a n  answer and by denial of 
material allegation of the complaint, raise issues of fact, upon which 
they will be entitled to trial. The judgment, overruling the demurrer, is 

Affirmed. 

C. H. JULIAN v. W. L. WARD, H. S. RAGAN, L. E. ROCKETT, M. L. WOOD, 
AND A. S. HINSHAW, BOARD OF COUNTY COMMISSIONERS OF RANDOLPH 
COUNTY. 

(Filed 19 March, 1930.) 

Taxation A a-In this case held: local statute requiring submission of 
bonds to voters does not apply to bonds for necessaq school term. 

Where the board of county commissioners of a county, acting as an 
administrative agency for the State, order, in  accordance with statutory 
procedure, the issuance of bonds to provide funds for the purchase of sites 
for, and the erection of, schooll~ouses necessary to carry out the constitu- 
tional mandate for a six months term of public school for children 
between the ages of six and twenty-one years, Const., Art. IX, it is not 
required that the question of the issuance of such bonds be submitted to 
the vote of the electorate, and a public-local act, forbiddil~g the commis- 
sioners of the county to issue bonds without first submitting: the matter to 
a vote of the people, does not apply to such bonds, but only to local 
matters. 

APPEAL by plaintiff from Shaw, J., at  January  Term, 1930, of 
RANDOLPH. Affirmed. 

This is an  action for injunctive relief. The court below made the 
following order, or judgment: 

"This cause coming on to be heard by his Honor, Thoinas J. Shaw, 
Superior Court judge, holding court in the Fifteenth Judicial District, 
in Chambers, a t  Troy, Korth Carolina, and i t  appearing to the court 
that, Hon. P. ,4. McElroy, Superior Court judge, on 8 J m u a r y ,  1930, 
issued a n  order restraining the defendants from issuing bonds by au- 
thority of a certain bond order mentioned and set out in  he complaint 
filed in this cause; and, that i n  said order, the defendants are re- 
quired to appear before the undersigned, at  Troy, North Carolina, to 
show cause, if any they have, why said restraining order should not be 
made permanent; and, i t  further appearing to the court that, said hear- 
ing was, by consent of counsel for plaintiff and defendants, continued 
from 22 January,  1930, until 23 January,  1930. 
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"After reading the pleadings, including the complaint and answer, 
both of which are  taken and considered as affidavits, and, after hearing 
the arguments of counsel for  both plaintiff and defendants, the court 
finds, as a fact, that, on 1 July,  1929, the defendants passed a bond order 
for the issuance of $100,000 of Randolph County bonds, the proceeds of 
said bond issue to  be used for the purchase of school sites, and the erec- 
tion of school buildings on said sites, said sites being located a t  Frank-  
linville, Y .  C., Cedar Falls, K. C., and Archdale, N. C., all of said 
towns being located in Randolph County, North Carolina. 

"The court further finds, as a fact that, said bond order was passed on 
its final passage, on 18  July,  1929, and that  a notice thereof was duly 
published, as is by law provided, and that  the same was accompanied 
by a financial statement of said county, which shows the assessed prop- 
erty valuation thereof to be $27,364,013, and the school debt of said 
county to be $324,225, and the percentage that  said net school debt bears 
to the said assessed valuation to  be .01184. 

"The court further finds, as a fact, that  the issuance of the said 
bonds and the expenditure of the money to be.derired from the sale 
thereof is  a necessary expense; that  i t  is necessary to  issue said bonds, 
and to use the funds to be derived from the sale thereof, in order for the 
public schools of North Carolina to be maintained as is required by the 
Constitution of said State. 

"The court further finds, as a fact that, in the issuance of said bonds, 
the above named defendants are acting as administrative agencies of the 
State. and are  employed by the General Assembly to discharge the 
duties. imposed upon them by the Constitution, to provide a State 
system of public schools, according to  the provisions of said Constitu- 
t ion;  that since they are acting as  such Sta te  agencies, i t  is not neces- 
sary for the question of the issuance of said bonds to be submitted to a 
vote of the qualified voters of the county of Randolph. 

" I t  is, therefore, in accordance with the above named findings, ordered 
and adjudged that  the restraining order heretofore issued by his Honor, 
P. 9. l\lcElroy, be and the same is  hereby dissolved." 

The plaintiff excepted and assigned error to the above order, or judg- 
ment, and appealed to the Supreme Court. 

Noser & Burns f o r  plaintiff. 
A. I .  Ferree and C. N .  Cox for clefendaints. 

CLARKSON, J. The question involved: Does a public-local statute, 
forbidding "the board of county commissioners for the county of Ran- 
dolph" to issue bonds without first submitting the matter to a vote of 
the people of said county, prevent said commissioners, acting as an  ad- 
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ministrative agency of the State, from issuing bonds for the purpose of 
purchasing land, building the necessary schoolhouses and operating the 
schools in said county as required by the Constitution without sub- 
mitting the matter to a vote of the people? We think not. The board of 
commissioners for the county of Randolph, acting as an  administrative 
agency of the State, can issue the bonds without a vote of tlie people 
as the Public-Local Statute applies only to  local matters. 

Under Article IX, "Education," i n  the Constitution of S o r t h  Caro- 
lina, me find the following sections : 

"SECTION 1. Religion, morality and knowledge being necessary to good 
government and the happiness of mankind, schools and the means of 
education shall forever be encouraged. 

SEC. 2. The  General Assembly, a t  its first session under this Constitu- 
tion, shall provide by taxation and otherwise for a general and uniforni 
system of public schools, wherein tuition shall be free of charge to all 
the children of the State between the ages of six and twenty-one years. 
And the children of the white race and the children of t l i ~ ~  colored race 
shall be taught in separate public schools; but there shall bc no dis- 
crimination in favor of, or to the prejudice of, either race. 

SEC. 3. Each county of the State shall be divided into a coarenient 
number of districts, i n  which one or more public schools shall br main- 
tained a t  least six months in every year, and if the con~rni~sioners of 
any county shall fai l  to comply with the aforesaid requirement; of this 
section, they shall be liable to indictment." 

Under these and other pertinent sections of the Constitution. it has 
been held in  this jurisdiction that  these provisions are mandator?. I t  is  
the duty of tlie State to provide a general and uniform State y t e m  
of public schools of a t  least six months in every year vlierein tuition 
shall be free of charge to all the children of the Sta te  bet ,wen the ages 
of six and twenty-one. I t  is a necessary expense and :i rote of the 
people is not required to make effective these and other con.;rir~itional 
provisions in  relation to the public school system of the State. r i d e r  
the mandatory provision in  relation to the public school jystelu n f  the 
State, the financing of the public school system of the State is in tlie 
discretion of the General Assembly by appropriate legisla-ion either by 
State appropriation or through the county acting as an  adin in i~t ra t i re  
agency of the State. Lacy v. Bank, 183 N. C., 373; Lorclacc 1 ) .  Praf t ,  
187 h'. C., 686;  F r a s i ~ r  11. Com?nissio?lers, 194 K. C., 49 ;  I f o l l  1 % .  Com- 
missioners of Duplin, 194 N. C., 768. 

I n  tlie present action, in reference to Randolph County, the orticr, or 
judgment, in the court below, recites: "The court fu r thw filids, as a 
fact that, in the issuance of said bonds the above named defe i ida~~ts  are 
acting as administratire agencies of the State, and are cmployed hg the 
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General Sssembly to discharge the duties, imposed upon them by the 
Constitution, to provide a Sta te  system of public schools, according to 
the p ro~ i s ions  of said Constitution." 

We think that  this Public-Local Act must be construed as subordinate 
to the provisions of the Constitution, in reference to the public school 
system. See Hartsfield v. Craven County, 194 N .  C., 358; Owens v. 
Wake County, 195 N .  C., 132. 

I n  Hall v. Commissioners of Dup7in County, 195 Pu'. C., a t  p. 369, is  
the follon+ig: "The decisions of this Court are to the effect that  bonds 
and notes to be issued for erecting and equipping schoolhouses and pur- 
chasing lands necessary for school purposes without submitting the ques- 
tion to popular vote 'where such schoolhouses are required for  the estab- 
lishment or  maintenance of the State system of public schools i n  accord- 
ance with the provisions of the Constitution.' The power is not given 
the county to issue bonds for the erection and purchase of schoolhouses 
without a popular vote, except where such schoolhouses and necessary 
land therefor are required for the establishment and maintenance of a 
six nloiiths school tern1 as provided by the Constitution. Lovelace v. 
Pratt, 187 S. C., 6 8 6 ;  Frazier v. Comm.issioners, 194 N .  C., 49; Omens 
v.  Tl'uke County, ante, 132. The purpose for which the bonds are issued 
must be stated and set forth in  the bond resolution itself." 

I t  appears from the record and order or judgment in  the court below 
that the law in  the above particulars has been substantially complied 
with. The  judgment below is  

Affirmed. 

STATE v. JOHN hlACOS.  

(Filed 19 March, 1930.) 

1. Homicide B a-Evidence of premeditation and deliberation held suf- 
ficient to be submitted to the jury. 

Where in a prosecution for murder there is evidence tending to show 
that the defendant knew that he \\as wanted by officers of the law and 
that the deceased, in  company with other officers, inquired for the de- 
fendant at the house where he was staying and were told that the defend- 
ant was a t  the barn when in fact he was in the house. and that the 
defendant stepped out of the house, saw the officers, went back into the 
house and fired the fatal shot with a pistol from n. crack in the door, with 
evidence to the contrary that he did not shoot until he had been shot at 
by the officers while he was attempting to escape: Held, the eridence of 
premeditation and deliberation mas suficient to be submitted to the jury, 
C .  S ,  4200, and the refusal to give the defendant's p r a p r  for an instruc- 
tion that he could not be found guilty of murder in the first degree was not 
error. C.  S., 565. 
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2. Homicide E a--Where evidence shows that  defendant shot before 
knowing of deceased's purpose to arrest him, lawfuhless of arreet 
is immaterial. 

Where the defendant in a prosecution for murder contends that he shot 
the deceased in self-defense after the deceased had wounded him while 
attempting to arrest him without a warrant, and all the evidence tends 
to show that the defendant shot the deceased before the deceased or any 
of his companions had informed him of their purpose to alrest him : that 
neither the deceased nor any of his companions had attempted to arrest 
the defendant prior to that time, and there is evidence tk.at the defend- 
ant shot after premeditation and deliberation: Held,  it  v:as immaterial 
that the officers had no warrant for the defendant's arrest, and the 
refusal to instruct the jury as to the lawfulness of the wrest was not 
error, and held further,  there was ample evidence that the officers had 
reasonable grounds for arresting the defendant without a warrant, C. S., 
4544, and an instruction that the jury might find the defendant guilty of 
murder in the first or second degree, or of manslaughter, or acquit him, 
was not error. 

APPEAL by defendant from Sm.al1, J., at  September Term, 1929, of 
WARREN. NO error. 

This is a criminal action in which the defendant war; tried 011 an  
indictment for murder. There was a verdict that  defendant is guilty of 
murder in the first degree. 

From judgment on the verdict that  defendant suffer death bp means 
of electrocution, as provided by statute, C. S., 4658, defenllant appealed 
to the Supreme Court. 

Afforney-General Brummitt and Assistant Attorney-General T u s h  for 
the State. 

S o  counsel for defendant. 

COKNOR, J. On 3 May, 1929, a t  the home of Baldy hfitzhell, in War- 
ren County, North Carolina, the defendant shot and killed Sam Pinnell. 
Deceased was shot i n  the morning a t  about 8 o'clock; he  died that night 
a t  about 11 o'clock. 

The evidence for the State tended to show that  defendant was in the 
house a t  the time he fired his pistol a t  the deceased; that  he opened the 
door, saw deceased standing a short distance from the housl~, and stepped 
back into the house; and that  he then cracked the door, and fired his 
pistol a t  the deceased, thereby inflicting the fatal  wound. Defendant 
then came out of the house, when he  and the deceased, who was 
armed with a shot gun, exchanged several shots a t  each other. There 
was conflict i n  the evidence as to whether defendant was w3uncled by the 
shot fired by the deceased. Defendant attempted to escape, but was 
wounded by companions of the deceased, who thereafter arrested llim. 
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There was evidence for the defendant tending to show that he did not 
fire his pistol at  the deceased until after he came out of the house and 
until after the deceased had fired at  him with his shot gun. Defendant 
contended that he killed the deceased in self-defense, or at  most without 
deliberation and premeditation. 

The deceased, Sam Pinnell, accompanied by his brother, Robert Pin- 
nell, a deputy sheriff of Warren County, Walter Mustian, also a deputy 
sheriff of said county, and his brother, E. R. Pinnell, had gone to the 
home of Baldy Mitchell early on the morning of 3 May, 1929, for the 
purpose of arresting defendant, at the request of the sheriff of Franklin 
County, North Carolina. Robert Pinnell, who had been a deputy sheriff 
of Warren County for several years, had been informed by the sheriff 
of Franklin County that defendant, in 1912, had killed James Sherrod, 
in Franklin County, and that he had fled from said county and had re- 
mained away therefrom for the purpose of avoiding arrest on a charge 
of murder. 

Defendant had been in Warren County only a few weeks and at the 
home of Baldy Mitchell only a few days. Sam Pinnell and his brother, 
E. H. Pinnell, were summoned by their brother, Robert Pinnell, to go 
with him and the other deputy sheriff to aid in the arrest of the de- 
fendant. Neither of them had a warrant for the arrest of the defend- 
ant. They were acting at  the request of the sheriff of Franklin County 
and relied upon the information given them by the said sheriff. When 
they arrived at  the home of Baldy Mitchell, where they had reason to 
believe they would find the defendant, they inquired of his wife, Bessie 
Nitchell, if defendant was there. She told them that defendant was at 
the barn, some distance from the house. Defendant was, in fact, in the 
house at  the time the inquiry was made and there was evidence tending 
to show that he heard the inquiry made of Bessie Mitchell and also 
heard her reply. There was no evidence tending to show that at this 
time, either of the officers told Bessie Mitchell why they were inquiring 
for the defendant, or for what purpose they had come to her home. 

The defendant testified that he knew he was wanted in Franklin 
County to answer the charge that he had murdered James Sherrod, and 
that he suspected that the men who inquired of Bessie Mitchell, if he 
was at  her home, were officers and that they were seeking to arrest him. 
H e  testified further: "When the officers came there that morning, I did 
not know whether they were after me or not. I knew I was wanted for 
murder. I was sitting in the room with Bessie Mitchell and her 
daughter. I had my pistol in its holster strapped around my waist. I 
did not hear the officers asking anything. I went to the back door when 
the men came because I was going out that way. I was not running 
away until I got out of the house. I did not see the men before'I got out 
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of the house. I did not open the door and see Mr. Pinnell and then 
shut the door and shoot through a crack. When I went ox t he had gone 
twenty-five or thirty steps from the house, somebody ordered me to halt, 
but I ran because I knew I was wanted. I thought it was somebody 
after nie to arrest me for murder in Franklin County, and I tried to get 
away. When somebody ordered me to halt, I knew i t  we.s officers who 
wanted me in Franklin County for killing James Sherrod. I saw Mr. 
Pinnell after I ran out into the yard. I was shot in the back before 
I fired. I turned and shot X r .  Pinnell, as I was running away. I kept 
going until I fell.'' There was evidence tending to show that after 
defendant had shot and fatally wounded Sam Pinnell, he was shot and 
wounded by the other officers. 

Defendant admitted thaf he had shot and killed James Sherrod, in 
Franklin County, and that he had fled from said county to avoid arrest 
on a charge of murder. He  testified that the killing of Sherrod was 
accidental. 

There was evidence that the general character of defendant is bad; 
there was no evidence to the contrary. 

The court instructed the jury that they should return a verdict that 
the defendant is guilty of murder in the first degree, or of murder in the 
second degree, or of manslaughter, or that defendant is not guilty, as 
they should find the facts to be from all the evidence. The contentions 
of both the State and the defendant as to the facts and (1s to the law, 
were fully and fairly stated in the charge to the jury. There was no 
exception to the charge as given as to the law applicable to the facts as 
the jury might find them to be from the evidence. 

The only assignments of error on defendant's appeal to ,his Court are 
based on his exceptions to the refusal of the court to insiruct the jury 
in accordance with his requests in writing, made in apt time. C. S., 565 .  
Neither of these assignments of error can be sustained. . 

There was evidence from which the jury could find not only that de- 
fendant is guilty of murder, but also that the murder mas committed 
after deliberation and and that therefore the defendant 
is guilty of murder in the first degree. C. S., 4200. S. v. Miller, 197 
N. C., 443, 149 S. E., 590; S. v. Walker, 173 S. C., 780, 92 S. E., 327. 
This e~idence was submitted to the jury under instruction:; which are in 
accord with authoritative decisions of this Court. S. v. .Yewsome, 195 
N. C., 5 5 2 ,  143 S. E., 187; 8. v. Wailker, 193 N. C., 489, 137 S.  E., 429. 

All the evidence for the State tends to show that neithe. the deceased 
nor any of his companioris had attempted to arrest the de'endant, prior 
to the time defendant fired his pistol at the deceased and thereby in- 
flicted the fatal wound. I t  was therefore immaterial tha: they had no 
warrant for his arrest. Defendant shot and killed the dece,lsed before he 
or any of his companions had informed him of their purpose to arrest 
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h i m  o n  a charge of murder .  There  was therefore no e r ror  i n  the refusal 
of t h e  court  to instruct  t h e  j u r y  as to  t h e  l a~vfu lness  of a n  arrest  of the  . . 

defendant  without  a war ran t .  There  was ample  evidence, h o w e ~ ~ e r ,  
tending t o  show t h a t  deceased and  his  companions h a d  reasonable 
g round  f o r  arrest ing the  defendant  f o r  murder ,  without  a war ran t .  
C. S., 4544. 

W e  find n o  e r ror  on th i s  appeal.  T h e  defendant h a s  h a d  a f a i r  trial,  
i n  which al l  h i s  r ights  under  the  l aw were carefully safeguarded. T h e  
judgment  i s  affirmed. 

S o  error. 

C. L.  DUNBAR v. BOARD OF COMRIISSIOKEIIS O F  ALBEMARLE DRAIS-  
AGE DISTRICT,  AND ALBEJIARLE DRAINAGE DISTRICT.  

(Filed 19 March. 1930.) 

1. Abatement and Revival B +Where relief sought could not be obtained 
in prior pending action, subsequent action is not abated thereby. 

The pendency of an action, brought by a drainage district and the 
present plaintiff as  a landowner in such district against another drainage 
district wherein it  was adjudged that the defendant district had the right 
to empty its overflow of waters into a certain canal upon its mnintel~ance 
of temporary dams and subsequent erection of permanent d a m  to prevent 
the overflow of wntcr on the lands in the plaintiff district, is not a bar 
to the present action brought to recover damaqes from the o~erflom of 
waters caused by the defendant's negligent failure to maintain the tem- 
porary dams in accordance with the judgment. the precent cause of 
action having arisen since the institution of the prior action, and the 
relief sought being unobtainable therein. 

2. Drainage Districts C a-In t l ~ s  case held: instruction as to district's 
liability for failing to maintain dams was correct. 

\There in an action against a drainage district the evidence discloses 
that  in a prior action the district was ordered to maintain certain tem- 
porary dams until permanent dams could be erected in order to prevent 
the overflow of waters from a canal, and that  such temporary dams were 
washed away, causing injury to the plaintiff's land from overflow nater .  
a n  instruction to the jury that the defendant's liability was to bc deter- 
mined by their finding from the evidence whether or not defendant was 
negligent in failing to  restore and maintain the temporary dams pending 
the erection of permanent dams, a s  required by the former judgment, is 
not error. 

-ZPPEAL by  defendants f r o m  Decin, J., a t  J u l y  Term, 1929, of WASH. 
IXGTOR. N o  error .  

T h i s  is  a n  action t o  recover damages f o r  injur ies  to  plaintiff's l and  
a n d  crops, caused by  t h e  flooding of said land by water  which flowed 
thereon f r o m  t h e  defendant drainage district.  
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Plaintiff's land is located within the boundaries of Pungo River 
Drainage District, which lies between the defendant drainage district 
and the Pungo River. Pr ior  to the organization of the defendant drain- 
age district, the Pungo River Canal had been constructed as a part  of 
the drainage system of the Pungo River Drainage District. The de- 
fendant drainage district, after its organization, had cut into the Pungo 
River Canal, for the purpose of draining water from said district into 
said canal and thence into Pungo River. B y  reason of the construction 
of the drainage system of the defendant, the volume of water flowing 
into said Pungo River Canal was greatly increased, caus ng said water 
to overflow upon the land of the plaintiff, which is included within the 
boundaries of the Pungo River Drainage District. 

P r io r  to the commencement of this action in the S u ~ c r i o r  Court of 
Washington County, a n  action was instituted in  the S u p x i o r  Court of 
Beaufort County, entitled "Board of Drainage Commissioners of Pungo 
River District, C. L. Dunbar e t  al., Landowners of sa d District, v. 
Board of Drainage Commissioners of Albemarle Drainage District"; at  
May Term, 1922, of the Superior Court of Beaufort Coun,y, a judgment 
was rendered in  said action, adjudging that the defendant, Albemarle 
Drainage District, has the right to drain water from lands included in 
said district into Pungo River Canal, and thence into Pungo River, 
provided the volume of water so drained shall not exceed the volume 
which naturally drained therein prior to the establisl~ment of said 
drainage district. In  said judgment i t  was ordered that the defendant 
erect and maintain at  the head of Pungo River Canal such dams as will 
prevent any greater quantity of water flowing into said canal from the 
lands in said district. than flowed therein ~ r i o r  to the creation of said 
Albemarle Drainage District; engineers were appointed hy the court to 
determine the size and kind of dams required for that  purpose. I t  was 
further ordered by the court that pending the report of :;aid eiiginerrs, 
tho temporary dams already erected by the defendant drainage district 
shall be maintained by it,  for the protection of the lands included within 
the boundaries of the Pungo River Drainage District from waters 
drained into Pungo River Canal from the Albemarle Drainage District. 
The engineers appointed in the judgment have not acted, and no perma- 
nent dams have been erected by the defendant in  accorcance with the 
provisions of said judgment. From the date of said judgment, until 
15  July,  1924, the temporary dams referred to in  said judgment were 
maintained by defendant, but on or about said date, the said temporary 
dams were washed out, and since said date, defendant has wrongfully, 
carelessly and negligently, as alleged in  the complaint, feiled to restore 
the same or to erect permanent dams of the kind and character referred 
to iu and required by said judgment. As the result of defendant's negli- 
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gent failure to restore said temporary dams or to erect permanent dams, 
water flowing from defendant drainage district into the Pungo River 
Canal, in greater volume than prior to the creation of the defendant 
drainage district, has overflowed from said canal upon the land of plain- 
tiff, thereby causing plaintiff damages resulting from injuries to his land 
and to his crops. 

Defendants denied the material allegations of the complaint. After 
the pleadings were read a t  the trial, defendants moved that  this action 
be dismissed, for that  the action instituted by plaintiff and other land- 
owners i n  Pungo River Drainage District against Albenlarle Drainage 
District i n  the Superior Court of Beaufort County, is  still pending, and 
plaintiff is therefore not entitled to maintain an independent action for 
relief upon the facts alleged in his complaint. This motion was denied, 
and defendant excepted. 

The  issues submitted to the jury were answered as follon-s: 
"1. Were the lands and crops of the plaintiff injured by the negli- 

gence of the defendant as alleged in  the complaint ? Answer : Yes. 
2. What  damage, if any, is plaintiff entitled to recover therefor? 

Answer : $4,500." 
From judgment that  plaintiff recover of defendant the sum of 

$4,500, together with the costs of this action, defendant appealed to the 
Supreme Court. 

Ehringkaus c6 Hall  and Ncllfu71an c6 LeRoy for plaintiff 
IT'. L. Whi t ley  and McLean c6 Rodman  for defendant. 

COKNOR, J. There was no error i n  the refusal of the tr ial  court to 
dismiss this action, on motion of defendant, for that  the action instituted 
in  the Superior Court of Beaufort County, wherein the plaintiff and the 
defendants i n  this action are parties, is  still pending. The  pleadings in 
that  action do not appear on the record in  this action. The judgmeut in 
that  action, however, which does appear on the record in this action, pur- 
ports to be and is final and conclusive of the rights of the parties thereto 
with respect to all the matters involved therein. The  purpose of that  
action, as appears from the judgment, was to have an adjudication of 
the rights of the parties thereto with respect to the use of Pungo River 
Canal for  drainage of waters from the Albeniarle Drainage District into 
Pungo River. I t  does not appear that  the plaintiffs therein, including 
the plaintiff i n  this action, had alleged any facts in their pleadings upon 
which they o r  either of them demanded judgment for damages. I t  does 
not appear that  a t  the date of the commencement of said action, or a t  
the date of the rendition of the judgment therein, any of the plaintiffs 
had suffered any damages caused by the wrongful acts of defendant 
drainage district. The  cause of action alleged in  the complaint in this 
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action has arisen since the rendition of the judgment in  that  action. 
Upon this cause of action, plaintiff alone is entitled to rezover, whereas 
upon the cause of action on which judgment was rendered in the action 
pending in the Superior Court of Beaufort County, on1,y the plaintiff 
therein, Pungo River Drainage District, mas entitled to recover. The 
owners of land included in  said district were not necessary, even if 
proper parties. Plaintiff could not have the relief in  the action pend- 
ing in Beaufort County, which he is seeking in  this action. He can, 
therefore, maintain an  independent action for such relief. I n  Crawford 
v. Allen, 180 K. C., 245, 104 S. E., 468, quoting from Hzdson v. Coble ,  
97 N. C., 263, 1 S. E., 841, i t  is said:  "Numerous adjudications have 
established the general proposition that  when relief can be had in  a 
pending cause, i t  must be there sought. 1Cfurrill v. illurrill, 84 IT. C., 
182, and many other cases." Where, however, the relief sought cannot 
be had in  a pending cause, the plaintiff, although both he and the de- 
fendants are parties to such cause, may maintain an  inde   en dent action 
for such relief. Defendant's first assignment of error based upon ex- 
ceptions to the refusal of the court to dismiss the action, or to nonsuit 
the plaintiff, at  the close of all the evidence, is not sustained. 

Nor can the other assignments of error, based upon exceptions to 
instructions of the court to the jury, be sustained. 

The jury mas properly instructed by the court that  d3fendants' lia- 
bility to plaintiff in this action, was to be determined, primarily, by 
their finding from the evidence whether or not defendant was negligent 
i n  failing to restore and maintain the temporary dams, pending the 
erection of the permanent dams, as required by the judgment in  the 
action instituted in  Reaufort County. The jury was not instructed that 
defendant was liable as an  insurer, for damages sustained by plaintiff. 

We find no error in the charge. The judgment is affirmed. 
No  error. 

STATE v. MACON MYRICK, ROBERT MTRICIi AND ED WOODRUFF. 

(Filed 19 March, 1930.) 

Bail B cl-Agreement by telephone to  become surety for appearance of 
one for whom warrant had been issued is invalid as bond or recog- 
nizance. 

A promise, made over a telephone to a justice of the peace, to sign R 

bail bond or enter into a recognizance for one for whom a warrant of 
arrest has been issued, and which the promisees later refused to esecute, 
is invalid as a bail bond or as a recognizance, and in the Superior Court 
in an action on the magistrate's certificate to this effect the plea of 
nul tiel record by the supposed sureties will be sustained. 
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C R I ~ S A L  acnom, before Sink, Special Judge, a t  &August Term, 1929, 
of HALIFAX. 

Tho defendant, Macon Myrick, on or about 2.1 November, 192s) as- 
saulted a man named Shell. On  the night of 24 No~enlber ,  W. 0. 
Thompson, a justice of the peace, issued a na r ran t  for sahl XIyrick. 
B e t ~ e e n  12 and 1 o'clock, on the early morning of 25 Norember, 
and before the defendant mas arrested the defendant, Robert Xyrick, 
called the justice of the peace over telephone to inquire about the amount 
of bail required for the appearance of defendant, Macon Myrick. After 
some discussion over the tt.lephone, the justice of the peace stated that  he 
would require a bond of $500 for the appearance of said defendant in 
the court of said justice of the peace. Thereupon the drfcndant, Robert 
Myrick, aud the defrndant, E d  Woodruff, in a telephone con1e~sation 
with tho magistrate stated that  they would go on the bond of sald Xacon 
Myrick. I n  consequence of said telephone conversation the said Nacon 
Myrick wai; not arrested under said warrant. On  the n r s t  day the de- 
fendant, Macon Myrick, n a s  called and failed, and the def~ndail ts ,  
Rohcrt Myrick and Ed Woodruff, hare  nel er signed the bond. S o  bond 
I\ a% el iJr written out, but a blank bond called a recogni~ance n as sent u p  
to the Superior Court n it11 the folloning notation : "The a b o ~  c sureties 
a g w d  by telephone to go on this bond in the presence of G. F. Gray. 
T;~lit.11, subscribed and acknowledged, this 26 No~ember ,  19B, before 
n l ~  and Mr. 0. Thompson. , Justice of the Peace." 

I n  the Superior Court the facts were found by the tr ial  judge as 
aforesaid. The  defendant, Macon Myrick, was solemnly called and 
failed, and thereafter judgment nisi issued against the defendants, 
Robert Myrick and E d  Woodruff, as sureties on said purported bond. 
The sureties denied liability on said bond and pleaded ?zul f i e 1  record. 
The plea was orerruled, and judgment entered against said sureties n i t h  
direction that  execution issue upon said judgment. Whereupoil the de- 
fendants, sureties, appeal. 

RKOGDES, J. I s  an  oral promise, made orer a telephone, to n justice 
of the peace issuing a warrant, to sign a bail bond or enter into a recog- 
nizance, binding upon such purported sureties, who thereafter declined 
to sign said bond or enter into said recognizance? 

The earlier declarations of this Court upon the subject of bail bond 
tend to manifcst a disposition to construe such instruments strictly. 
For  instance, ib r a s  held in TT'allcer v. Lewis, 3 N. C., 16, "that a bail 
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bond having all the forms of such an instrument, except the seal, was 
invalid, and that the plea of nu1 tiel: record would be upheld." 

Again, in Ada,ms v. Hedgepeth, 50 N. C., 327, i t  was held that "the 
signing and sealing of a party at the foot of a bail bond, without his 
name's being mentioned in the condition, or any other p,irt of the body 
of the instrument, does not constitute him the bail of the party sued." 
This case was dealing with certain aspects of a civil action, but the 
principle announced was broad and comprehensive. S v. Edney, 60 
N. C., 463. Of course, the law has been liberalized through the years 
and doubtless such technical obiections would not now he ~ e r m i t t e d  to 
prevail in criminal procedure. However, the distinction between a 
recognizance and a bail bond was thoroughly discussed in the case of 
S. v .  Bmdshsr, 189 N. C., 401, 127 S. E., 349, by C o n n o r ,  J. The au- 
thorities are therein assembled and applied. The purported instrument 
in  the case at bar, under the law as interpreted by this Court, is neither 
a recognizance nor a bond. Hence the defendantsVare not bound thereon, 
and the judgment must be 

TALLEY & BAUGHAM, INC., v. ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 19 March, 1930.) 

Carriers B -Evidence of delay in transporting beyond ordinary time 
and damages is sufficient to take case to jury. 

Where damages only are sought in an action against a railroad com- 
pany for failure to transport and deliver a shipment in  a reasonable 
time, evidence in behalf of the plaintiff that the shipment in question 
was delayed beyond the ordinary time required, and that damages re- 
sulted therefrom is sufficient to take the case to the jury and to deny the 
defendant's motion as of nonsuit, the deductible time allowed by the 
penalty statute, C. S., 3516, applies to actions brought to recover the 
penalty given by the statute and not to actions for damages only. 

APPEAL by defendant from M o o r e ,  Special Judge, at  September Term, 
1929, of BEAUFORT. 

Civil action for damages imputed to defendant for failure to trans- 
port, within a reasonable time, a shipment of fifty-eight barrels of Irish 
potatoes from Washington, N. C., to Greensboro, N. C., a distance of 
207 miles. 

The potatoes in question were delivered to the defendant's agent at 
Washington, in good condition, on Saturday morning, 11 June, 1927, 
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between the hours of 8 and 11 o'clock, consigned to  plaintiff at Greens- 
boro, order notify UT. I. Anderson & Company. The shipment reached 
Greensboro Wednesday morning following, 15  June,  in a damaged con- 
dition. Anderson & Company were immediately notified. There was 
evidence for the plaintiff that  during the same season, potatoes had been 
shipped on Saturday from Washington to Greensboro, in less than car- 
load lots, aild reached Greensboro the following Monday morning. 

The defendant's evidence tends to show that  the shipment i n  question 
was handled in the usual way, carried Saturday afternoon to Rocky 
Mount, a transfer station, and on the following Monday was consoli- 
dated with other shipments going in  the same direction, left Rocky 
Mount Tuesday morning, 14  June,  was delivered to the Southern Rail- 
way at Selma on schedule time, and reached Greensboro, Wednesday 
morning at 12 :05 a.m. 

There was a verdict and judgment for the plaintiff for $58, from 
which the defendant appeals, assigning as principal error the refusal of 
the court to grant  the defendant's motion for judgment of nonsuit. 

Il'nrd 8 Grimes for p la in t i f .  
Xac  leu,^ (6 Rod?nan for defendant. 

STACY, C'. J. The  plaintiff, having offered evidence tending to show 
that the defendant omitted and neglected to  transport the shipment in 

n i th in  the "ordinary time required'' (Stone v. R. R., 144 N. C., 
220. 56 S. E., 932), and damage resulting therefrom, was entitled to go 
to the jury. Jenkins v. R. I?., 116 3. C)., 178, 59 S. E., 663; Meredith 
e. I?. R., 137 S. C., 478, 50 S .  E., 1.- 

The case of Shau: v. Express Co., 171 N .  C., 216, 88 S.  E., 222, 
strongly relied upon by the defendant, is neither cor~trolling nor in point, 
as the facts of that  case readily distinguish it from the one a t  bar. 

The deductible time allo~ved by C. S., 3516, in computing '(reasonable 
time." to n i t ,  "two days at the initial point and forty-eight hours at one 
intcwnctlintr point for each hundred miles distance or fraction thereof," 
applies to actions brought to recorer the penalty given by said section 
and fixing the amount thereof, and not to actions for damages only, such 
as n c  hare  in the instant case. Jenkins v. R. R., supra. 

There was no error i n  submitting the case to the jury. 
S o  error. 
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H. C. BRIDGERS, TRUSTEE, V .  FARIIEI1S BASKISG .LSD TRUST 
COJIPdST ASD B. JI. HART. 

AND 

H. C. BRIDGERS, TRUSTEE, v. FARMERS BASIiIXG . iSI )  TRUST CON- 
PANT, AKD B. &I. HART, D. T. WII,LIAJIS, J .  C .  II171'FIS ASD T. P. 
JENKINS. 

(Filed 19 JIarch, 192O.i 

1. Bankruptcy C c-Definition of preference which niay b e  set  a.side. 
A preference given a creditor which can be set aside under the pro- 

visions of the Federal Bankruptcy Act must be one made nithin four 
months preceding the filing of the petition, when the debtor is insolvent, 
wit11 knowledge by the creditor or infor~nation sufficient to put him 
upon inquiry that  will lead to knowledge of the 11~1l)tor's in-olvenc~, and 
by which such creditor will receive :I lnrger 11ct cent clf 111s debt than 
others in the same class or which will diniinish or tlvplete the bankrupt's 
assets. 

2. Same--Upon conflicting evidence as t o  whether prefertmce diminished 
bankrupt 's  wets  t h e  question is f o r  t h e  jury. 

Where there i s  conflicting evidence a s  to whether the preferences 
alleged to hare  been made by a bankrupt diminished or depleted his 
assets, i t  being contended by the creditor that  they were made from the 
sale of collateral hypothecated to secure the debt more t i a n  four months 
preceding the filing of the petition in bankruptc.g, the issue should be 
submitted to the jury. 

3. S a m o A c t u a l  notice of creditor of insolvency i s  no t  necessary if h e  
was p u t  upon inquiry .cvluch would have  led t o  such 'knowledge. 

Actual notice of the creditor of the illsolvency of a bankrupt is not 
required to set aside a preference under the provisions of the Federal 
Bankruptcy Act, but the creditor is required to  esrrcise ordinary care to 
ascertain the facts, and where he has sufficient knowledge to put him 
upon inquiry he is chargeable with all thc facts which suvh inquiry would 
have disclosed, and in this case Ireltl: evidence of such knowledge was 
sufiicient to be submitted to the jury. 

4. Bankruptcy C -Trustee i n  bankruptcy has  burdcn of proving prefer- 
ence depleted bankrupt 's assets. 

T'he trustee in bankruptcy has the I~urden of showing t i a t  payments on 
a preexisting debt made by a bankrupt within four ~no~l t l l s  prior to 
the filing of the petition in bankruptcy diminished or del~letecl the assets 
of the bankrupt, and where there is conflicting evidence as  to whether 
the bankrupt's estate was thereby diminished or deplc,ted an  issue is 
raised for the determination of the jury. 

5. Evidenco F -Where plaintiff has introduced admissiorls i n  t h e  answer 
defendant may introduce paragraphs erplttining such admissions. 

Where the plaintiff in the action has offered in evidence certain allega- 
tions of the complaint and admissions in the answer, i t  is competent for 
the defendant to introduce all paragraphs of the answer in which such 
admissions were explained or modified, but not of estran?ous matter. 
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6. Trial B c 4 b j r c t i o n  to admission of evidence is untenable where 
ericlence of same character has been admitted without objection. 

\There certain evidence has been introduced on the trial without objee- 
tion the  comlilaining party may not successfully except to the introduction 
of other evidence of substantially the same character. 

CIYIL ACTION, before Decin, J., at  November Term, 1929, of EDGE-. 
COMBE. 

Tn-o actions were illstituted by H. C. Bridgers, trustee in  bankruptcy 
of ('arolinn Leaf Tobacco Company. I n  both suits the plaintiff alleged 
that  itliin four nlonths of the bankruptcy of the Carolina Leaf Tobacco 
Company the said bailkrupt had made preferential paynlents to the 
defeiidant hank upon certain notes held by said bank. Upon said notes 
there nere  certain individual endorsers, but not the same endorsers on 
each note. Hence separate actions were instituted, but both actioiis were 
consolidatecl and tried together. 

The  Carolirla Leaf Tobi~cco Company mas adjudged a bankrupt in 
June,  1922. On 3 April, 10-3,5, tlie said bankrupt executed and delivered 
to the defendant bank a note for $5.000. which was endorsed try certain 
indi r i t lua l~  who nere  directors of the bankrupt. This  note represented 
a rnien a1 of n larger iudehtt~dness nhich  had been reduced from time to 
time prel ious to 3 April, 1923. On 2 Xay,  1925, the bankrupt executed 
and ticlircrctl to said bank a note for $3,000. The p r o p ~ r t y  of the bank- 
n ip t  na. adrcrtieed for taxes and there were certain claims for labor 
due. The proceeds of tho $3,000 note was used to pay tases and to 
discliarge ulipnid claims for l:ibor, and a balance of $1,250 n a s  credited 
b -  the 1)aillr on the $5,000 note aforesaid. On  14  hIay, 1929, the sum of 
$400 \ \ a s  c r d i t c d  on t h ~  $5,000 note, and on 21 May, 1923, there were 
t n o  credits or1 the $3,000 note, to wit, one of $755.75, tlie other of 
$1,699.90. Tlierv was evidrnc~c tending to show that  the $758.75 credit 
was d e r i ~  ed from t l i ~  sale of hoesh~ad  material and tobacco by the bank- - 
rnpt, the procecds thereof being paid to the defendant bank, and that 
t h ~  $1,699.90 credit was dcrived from the sale of tobacco by the bauk- 
rupt, the proceeds tllereof li:~ving been paid to the defendant bank. 
There was further evidence tcnding to show that  tobacco warehouse re- 
ceipts v7ere depositcd by the bankrupt as collateral to all of said loans, 
and tlie defendants contended that the credits on both of said notes were 
derived from the sale of collateral duly deposited with the defendant 
bank a t  the time of the execution of said notes. There was evidence to 
the contrary. 

The  issues submitted to the jury with respect to the $3,000 note were 
as follows : 

1. "Did the payment of $758 on the $3,000 note constitute a prefer- 
ence under the bankruptcy laws of the United States, as aIleged in  the 
complaint 2" 
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2. "Did the payment of $1,699 on the $3,000 note conskitute a prefer- 
ence under the bankruptcy laws of the United States a:; alleged in the 
complaint ?" 

The jury answered the first issue '(Yes," and the second issue, "KO." 
The issues submitted on the $5,000 note were as follow;3 : 
1. "Did the payment of the $1,250 on the $5,000 note constitute a 

preference under the bankruptcy laws of the United States as alleged in 
the complaint ?" 

2. "Did the payment of the $400 on said $5,000 nclte constitute a 
preference under the bankruptcy laws of the United States, as alleged 
in the complaint 1" 

The jury answered the first issue, "Yes," and the second issue, "Yes." 
From judgments upon the verdicts the defendants appealed. 

Henry C. Bourne fov plaintiff. 
George If. Fountain for defendants. 

BROGDEN, J. What are the constituent elements of a voidable prefer- 
ence as contemplated and defined by section 60 of the Xational Bank- 
ruptcy Act? 

The Bankruptcy Act, section 60(a) provides in substance that:  "A 
person shall be deemed to have given a preference if, being insolvent, he 
has, within four months before the filing of the petition or after the 
filing of the petition and before the adjudication, . . . made a 
transfer of any of his property, and the effect of the . . . transfer 
will be to enable any of his creditors to obtain a greater percentage of 
his debt than any other of such creditors of the same class," etc. Section 
60(b) provides in substance that if the bankrupt shall rnake a transfer 
of his property amounting to a preference "and the perr;on receiving it 
or to be benefited thereby, or his agent acting therein, shall then have 
reasonable cause to believe that the transfer would effect a preference, it 
shall be voidable by the trustee and he may recover the property or its 
value from such person." 

I t  is declared by the textwriters that a preference consists of eight 
elements. Remington on Bankruptcy, 3 ed., Vol. 4, set:. 1630, et seq. 
These elements so far  as applicable to the case at  bar may be classified 
as follows : 

1. The insolvency of the debtor or bankrupt at  the time the preference 
is given. 

2. The preference must be given within four months prior to the 
filing of the petition in bankruptcy. 

3. The creditor receiving the preference must thereby obtain a larger 
percentage of his debt than any other creditor of the same class. 
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4. The giving of the preference must diminish or deplete the estate 
of the debtor bankruut. 

5. The person receiving such preference must have reasonable cause 
to believe, a t  the time, that the enforcement of the transfer would effect 
a preference. Wright v. Cotten,  140 N.  C., 1, 52 S. E., 141; W e e k s  v. 
Spooney, 142 N .  C., 479, 55 S. E., 438; X c X e e l e y  v. Shoe Co., 170 X. C., 
278, 87 S. E., 64; Remington Bankruptcy, 3 ed., supla. 

The evidence discloses that the bankrupt was a debtor of the defend- 
znt bank at  the time the credits were applied, and that  all of such 
credits were applied within the period of four months. However, the 
defendants contend that  most of the credits were derived from the pro- 
ceeds of the sale of collateral duly pledged by the bankrupt, and hence 
such credits did not diminish or deplete the estate of debtor. The prin- 
ciple invoked by the defendant upon this aspect of the case was thus 
expressed in  Weeks  zr. Spooner,  142 N .  C., 479. "A preference within 
four months prior to bankruptcy is held invalid, because i t  diminishes 
the common fund by the sum or property given the preferred creditor. 
But  when there is a full and fa i r  present consideration, i t  is not a prefer- 
ence, for  the fund is not diminished, the debtor receiving i n  exchange 
the value of the property transferred. However, the generally accepted 
principle, adopted by the courts, is, that there can be no preferential 
transfer without a depletion of the debtor's estate, and the burden of 
showing such depletion by payments or credits, made upon a preexisting 
indebtedness, is upon the trustee. ,Ifiller v. Fisk T i r e  Co., 11 Fed., 2d, 
301; S e w  Pod B a n k  v. H e r k i m e r  Bunk. 225 U .  S.. 178. 56 L. Ed.. 1042. , , 

The evidence was conflicting upon the question of depletion of the 
estate resulting from the payments made by the debtor. Therefore, the 
trial judge properly submitted such issue of fact to the jury. 

There was also sufficient evidence to be submitted to the jury upon 
the question of knowledge or notice of insolvency at  the time the credits 
vere  made. A11 the authorities concur in declaring that  actual knowl- 
edge is not required, but reasonable cause to believe that  a preference 
would result is sufficient to impose liability. Hence, a creditor receiving 
a payment or ('transfer" within the period of four months must exercise 
ordinary care to ascertain the facts, and, if the facts are sufficient to put 
him upon inquiry, he i s  chargeable with all the knowledge that such 
reasonable inquiry would have disclosed. W i l s o n  v. Taylor ,  154 N.  C., 
211, 70 S. E., 286. 

I n  the case a t  bar the defendant knew that  the property of the debtor 
was being advertised for  sale for taxes, and that the debtor was not able - 
in due course of business to meet payments for work and labor done. I t  
was also in  evidence that the president of defendant bank attended a 
meeting of the stockholders of the bankrupt some time prior to 2 May, 
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1925. I n  tihe meeting there was a general discussion of the financial con- 
dition of the bankrupt. The president of the defendant bank testified: 
"From that  discussion I mas of the opinion that  unless some of the di- 
rectors helped them and they collected some of the book accounts they 
had i n  n'ew York where they had sold tobacco, they wozld have a hard 
time getting along unless some one wanted to endorse fcr  thern." Cer- 
tainly from all the facts and circumstances disclosed by the record, there 
was sufficient evidence to be submitted to the jury upon the question of 
notice. 

The plaintiff offered certain allegations of the complaint and certain 
admissions in  the answers. Thereupon the defendant sought to offer 
in evidence all paragraphs of the answers in  which such adm&ions were 
contained. The tr ial  judge permitted the defendant to offer such por- 
tions of the answers as tended to modify or explain the admission therein 
offered by the plaintiff, but declined to permit the defendc nt to introduce 
other allegations of extraneous matter or such as purported to deal with 
the history and development of the controversy. The ruling of the tr ial  
judge is upheld for the reason that the defendant was only entitled to 
offer from his answer such allegations as actually explained or  modified 
the admission offered by the plaintiff. Jones z9. R. R., 76 N. C., 260, 
97 S. E., 48; Weston v. Typelo&ter Co., 183 9. C., 1, I10 S. E., 581; 
LIIakolm v. Cotton LIIills, 191 N. C., 727, 133 S. E., 7. 

The defendant also objected to the testimony of plaintiff to the effect 
that the payments on the notes diminished the assets of the S o r t h  Caro- 
lina Leaf Tobacco Company. The record, however, di:closes that the 
plaintiff had already given the same testimony before obiectiori was 
made. Hence such exce~t ion cannot be sustained. 

I n  its final analysis, issues of fact were developed which mere properly 
submitted to the jury, and the verdicts and judgments Illereon are de- 
terminative. 

No error. 

MARK BURTON v. L I F E  AND CASUALTY ISSURAXCE COMPANY 
O F  TENXESSEE.  

(Filed 19 March, 1930.) 

1. Insurance E b--Policy of insurance merges all prior tgreements and 
stands as contract of parties until refomnation. 

A policy of insurance indemnifying against loss caur;ed by specified 
accidents will stand as the contract of the parties, merging all prior par01 
agreements therein, until reformed for fraud or mutual mistake, which 
must be established by the plaintiff by clear, cogent, and convincing 
proof. 



N. C.] S P R I N G  TERM,  1930. 499 

2. Insurance E c-To .recorer for injury not covered by policy allega- 
tion of fraud and issue on reformation are necessary. 

In order to reform a contract of accident insurance for fraud or mis- 
take it is necessary for the plaintiff in the suit to allege and prove the 
fraud or mistake and have issues passed upon by the jury, and where 
the action is founded only on the allegation and evidence of the fraud and 
deceit without the necessary prayer for, and issue on reformation, the 
plaintiff may not recover for an injury from an accident not covered by 
the policy, and the courts will at most place the parties in statu quo 
by reimbursing the plaintiff for the premium paid with interest. 

CIVIL ACTION, before Stack, J., 'at N a y  Term, 1929, of MECKLERBURG. 
The plaintiff alleged that on o r  about Sovember, 1924, the defendant, 

through its agent, sold to him a certain accident insurance policy known 
as  the "Industrial Travel and Pedestrian Policy." That  thereafter, as 
a result of negotiations, the defendant company issued to the plaintiff 
one accident policy of insurance known as the "Standard Industrial  
Travel and Pedestrian Policy." Plaintiff alleged that  the agent repre- 
sented to  him that  this policy provided an indemnity of $500 against loss 
of either eye from "any cause." 

Plaintiff further alleged, as a second cause of action, that  in Novem- 
ber, 1927, the agent of the defendant again solicited h im to purchase an 
accident policy of insurance, and that  thereafter the defendant issued 
its "Standard Travel and Pedestrian Policy." T h e  plaintiff alleged that  
the agent represented that  the second policy would provide "a benefit to 
him of $1,290 for the loss, by any cause, of either eye, foot, or hand, and 
certain other benefits for other physical injuries." 

Plaintiff further alleged that  he mas unable to read and acce~ ted  both .., 
of said policies, believing that  they contained provisions as  represented 
by the agent of defendant. I t  mas alleged that  i n  1928 "plaintiff lost the 
sight of his left eye, for all practical purposes, when he  was hit i n  the 
eye, by a police officer, with a blackjack." 

The first policy required the payment of a weekly premium of fire 
cents and provided a benefit of $500 for the loss of either eye '(if the 
insured be struck or knocked down or run  over 15hile walking or stand- 
ing  on a public highway by a vehicle, propelled by steam, cable, elec- 
tricity, naphtha, gasoline, horse, compressed air, or liquid power-or by 
the collision of or  by any accident to any railroad passenger car or pas- 
senger steamship or steamboat, i n  or on which such insured is traveling 
as a fare-paying passenger; or, by the collision of or  by any accident to 
any public omnibus, street railway car, taxicab, or automobile stage, or  
by any accident to  any private horse-drawn vehicle, or motor-driven car 
i n  which insured is riding or driving; or, if the insured shall, by being 
accidentally thrown from any such vehicle or car, suffer any of the 
specific losses set forth below," etc. 
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The second policy required an annual premium of $5 and provided a 
benefit of $1,250 for the loss of either eye and contained the same cover- 
age clause as the first policy above, and in addition thereto, contained a 
clause covering injury to a "telegraph or other messenger boy," etc. 

Plaintiff further alleged that after sustaining the injcries alleged, he 
discovered that the policies which he held were totally different from 
those represented to him by the agent of the defendant at the time he 
acquired the insurance, and that the representations so made were false 
and fraudulent, intended to deceive, were reasonably relied upon, and 
did deceive the plaintiff. 

Whereupon, plaintiff prayed judgment for the sum clf $1,750, same 
being the indemnity provided in both policies. 

The defendant denied that any false representations were made, and 
asserted that the plaintiff received the identical policies applied for, and 
that the agent had no authority to contract for a policy of insurance 
other than that authorized by the defendant. 

The evidence disclosed that the plaintiff had paid in premiums on 
both policies the sum of $20.40. 

The issues and answers thereto were as follows: 
1. "Did the defendant, through its agent, represent :o the plaintiff 

that it could and would issue to the plaintiff insurance ~ol ic ies  contain- 
ing the provisions set forth in  the complaint, to wit, a benefit of $500 
for the loss of an eye, by any cause, and a benefit of $l,i350 for the loss 
of an eye by any cause?" Answer: "Yes." 

2. "If so, were such representations false and made for the purpose 
of deceiving the plaintiff 1'' Answer : "Yes." 

3. "If so, were such representations relied upon by the plaintiff?" 
Answer : '(Yes." 

4. "If so, was the plaintiff induced thereby to enter into said con- 
tracts of insurance?" Answer: "Yes." 

5. "What amount is the plaintiff entitled to recover of the defend- 
ant ?" Answer : "$20.40 with interest." 

The court instructed the jury to answer the fifth issue $20.40 with 
interest. 

From judgment upon the rerdict the plaintiff appealed. 

G. T .  Carswell and Joe W .  Erv in  for plaintiff. 
Hamilton, C. Jones f o r  defendant. 

BROQDEN, J. (1) Can an illiterate insured, receiving certain written 
policies of insurance not covering his injury, recover benc!fits falsely and 
fraudulently represented to be contained in the policies, without reform- 
ing the contracts? 
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(2)  Can such contracts be reformed by a mere showing of fraud and 
without any allegation or issue warranting reformation and without a 
prayer for such relief ? 

Justice Hoke,  delivering the opinion in Flours v. Insuramce Co., 144 
N .  C., 232, 56 S. E., 915, wrote: "It is also accepted doctrine that when 
the parties have bargained together touching a contract of insurance, 
and reached an agreement, and in carrying out, or in  the effort to carry 
out, the agreement a formal written policy is delivered and accepted, 
the written policy, while it remains unaltered, will constitute the con- 
tract between the parties, and all prior parol agreements will be merged 
in  the written instrument; nor will evidence be received of prior parol 
inducenlents and assurances to contradict or vary the written policy 
while it so stands as embodying the contract between the parties. Like 
other written contracts, i t  may be set aside or corrected from fraud or 
for mutual mistake; but, until this is done, the written policy is con- 
clusivelp presumed to express the contract i t  purports to contain." H o b  
lingsworth v. Supreme Council, 175 N. C., 615, 96 S. E., 81 ; Graham v. 
IW. Co., 176 N.  C., 313, 97 S. E., 6;  E l a m  v. Realty Co., 182 N .  C., 599, 
106 S. E., 632. 

111 the Graham case, supra, the Court remarked: "The written policy 
accepted by plaintiff stands as embodying the contract, and the rights of 
the parties must be determined by its terms until the contract is reformed 
by the court." 

I n  the case at  bar the plaintiff does not ask that the policy be reformed 
so as to provide the specified benefit ('for the loss, by any cause, of either 
eye," etc. I n  other words, he sues for benefits provided in policies of 
insurance which limited the benefit to certain specific causes, and yet 
seeks to recover without reforming the policy the same benefits accruing 
by reason of accidental injury to his eye from any cause whatsoever. 
The question, then, is whether a contract of insurance can be reformed 
and enforced as reformed without appropriate allegation, issue, or 
prayer for relief. The identical question was considered by this Court 
in Br i f t on  v. Insurance Co., 165 N. C., 149, 80 S. E., 1072. The Court 
said: "But the reformation is subject to the same rules of law as applied 
to all other instruments in writing. I t  must be alleged and proven that 
the instrument sought to be corrected failed to express the real agreement 
or transaction because of mistake common to both parties, or because of 
mistake of one party and fraud or inequitable conduct of the other." 
Pate r .  Lumber Co., 165 N.  C., 184, 81 S. E., 132. Again in Mfg. Co. v. 
Cloer, 140 N. C., 128, 52 S. E., 305, the Court declared: "Defendants 
do not pray for a reformation of the deed as they should have done, but 
the court would award it if the allegations of the answer and the find- 
ings of a jury upon appropriate issues justified it." 
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I t  is perhaps well to note that in  the Clom case there was allegation 
warranting reformation, but no issue was submitted to the jury upon 
that phase of the case. The same idea is expressed in W e b b  u. Borden, 
145 N .  C., 188, 58 S. E., 1083, in which the Court declared: "While, 
under The Code system of procedure, i t  is settled by many decisions of 
this Court that, in an action for the recovery of land, tht: plaintiff may, 
by proper averments, invoke the equitable power of the court to reform 
a deed in his chain of title, he must make the essential avcLrments, so that 
the defendant may either admit or deny them, and an issue may be 
framed presenting the controversy in  that respect." Welch 9. Ins. Co., 
196 N.  C., 546, 146 S. E., 216. The legal requirement of appropriate 
allegation, prayer, or issue as a basis for reformation doubtless rests 
upon the fact that a higher degree of proof is required to warrant such 
relief. I t  is accepted law in this jurisdiction that, in order to reform a 
written instrument, the proof must be clear, cogent, and con~incing. 
Floms  v. Ims Co., 144 N .  C., 232, 56 S. E., 915; Grahlxm u. Ins.  Co., 
176 N. C., 313, 97 S. E., 6 ;  Lloyd v. Speight ,  195 X-. C., 179, 141 
S. E., 574. 

I n  the case of Newton, v. Clark, 174 N .  C., 393, 93 S. E., 951, Allen, J., 
writing for the Court, said: "There is neither allegation nor proof that 
the deed which the plaintiff asked to have reformed was not executed as 
i t  was intended to be, or that the clause of defeasance was omitted by 
reason of ignorance, mistake, fraud or undue advantage, and this, under 
our authorities, is fatal to the plaintiff's action." 

The principle was also tersely stated by Walker ,  J . ,  in Ricks v. 
Brooks, 179 N. C., 204. The Court said: "In an action ior reformation 
it must be alleged and shown, by evidence, clear, strong, :lad convincing, 
that the instrument sought to be corrected failed to express the true 
agreement of the parties, because of a mistake common lo both parties, 
or because of the mistake of one party induced by the fisaud or inequi- 
tablo conduct of the other party, and that by reason of Ignorance, mis- 
take, fraud, or undue advantage something material has been inserted; 
or omitted, contrary to such agreement and the intention of the parties." 

I t  would seem to be apparent from the pertinent decisions of this 
Court that the case at  bar was not instituted or tried upon the theory 
of a reformation of the contract of insurance which is the subject of the 
controversy. 

The plaintiff relies upon Sykes v. Ins. Co., 148 N. C ,  13, 61 S. E., 
610. I n  the statement of facts in that case the Court say3: "This action 
was brought to recover the amount of premium paid by ;he male plain- 
tiff to the defendant on certain insurance policies described in the plead- 
ings." That case was tried solely upon that theory. I t  is true that the 
opinion declared : '(Plaintiff recovered according to the reformed con- 
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tract, and therefore can only have four per cent interest on the pre- 
mium." And hence i t  is contended that the Sykes case is authority for 
the position that rerormation may be decreed without allegation, prayer 
or issue, and without requiring the party seeking reformation to estab- 
lish his rights by clear, strong, and convincing proof. This, of course, 
is an  extreme interpretation, but if the decision is susceptible of such 
interpretation, a long line of decisions of this Court are to the con- 
trary. Xoreover, without attempting to distinguish the Sykes case, the 
pleadings in the case at  bar present a cause of action for fraud and 
deceit. The case was tried upon that  theory, and that  was the only 
theory presented to the jury by the trial judge. Hence, as the record 
now stands, the charge x-as correct. 

X o  error. 

SIDDIE hIcCOT COX AXD LIZZIE A. DOUGHERTY v. J. E. HEATH ET AL. 

(Filed 19 March, 1930.) 

Wills E f-Devise to "nearest heirs" carries estate to living sisters and 
to children of deceased brothers per stirpes. 

There a testator at  the time of making a mill has a brother and two 
bisters living and one brother dead, and the surviving brother predeceases 
tlle testator, and the will devises the testator's lands, after a life estate, 
to his "nearest heirs," these words will be comtrued to devise tlle re- 
mainder to all of his heirs as ascertained by the canons of descent, and 
the children of the deceased brothers are entitled to share in the ebtate 
per stirpes. 

APPEAL by plaintiffs from Barnhill,  J., 16 January,  1930, at  Chambers 
at  Rocky Mount. From CRAVEN. Affirmed. 

Controversy without action. I t  is agreed : 
"1. That  E. H. Heath died 14 November, 1921, a resident of Craven 

County, S o r t h  Carolina, leaving a last will and testament in  words 
and figures as follows : 

'I, E. H. Heath, do make and publish this my last nil1 and testa- 
ment, hereby revoking all former wjlls by me made. I bequeath all my 
personal property whatsoever the same may be, to my wife, Lydia E. 
Heath, for her maintenance and until her death, then what is left of the 
property unexpended I give to my nearest heirs. Also I devise all my 
real estate whatsoever the same may be, to my wife, Lydia E. Heath, 
until her death, then I give it to my nearest heirs. - 

'I appoint my said wife the executrix of this my last will and testa- 
ment. Xy will is that my said wife shall not be required to give any 
bond or security to the judge of probate for the execution of the duties 
of executrix. 
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'In witness whereof, I have hereunto set my hand and seal, this 
20 January, 1917. E. H. Heath.' 

2. That said will was filed for probate on 16 November, 1931, and 
recorded in  Book of Wills 'I,' page 198, in the office of the clerk of the 
Superior Court of Craven County. 

3. That the widow and life tenant, Lydia E. Heath, died on 6 Nay, 
1929. 

4. That the property referred to in  the will is situated in Craven 
County, North Carolina. 

5. That at  all times prior to his death, the said E. H. Heath ~vas  on 
equally friendly terms with the parties to this controversy, and while 
living with the parents of his nieces and nephews. 

6. That Siddie McCoy Cox, age 64, and Lizzie A. Dougherty, age 
74, are sisters of E. H. Heath, the testator. 

7. That Edmond B. Heath, brother of the testator, died 23 June, 
1898, leaving surviving him the following children: C. F .  Heath, J. E. 
Heath, D. S. Heath, G. J. Heath, J. A. Heath, Fronie Heath, who 
married Fred Ipock; Damie Heath, who married Clarence Wayne; 
Macie Heath, who married Horace Clark; Lillie Heath, who married 
C. H. Riggs; Mollie Heath, who married Ernest Glover; 'CTT. E. Heath, 
who died since the testator, leaving his widow, Ada Heath and one minor 
child, Artha Heath, and one child named Verla Heath, who is mentally 
incapable of transacting business, who appear in this action by their 
next friend, Ada Heath; Arden Heath, who died leaving surviving him 
his widow, Dora Heath, and one minor child, Ida  Belle Heath, who 
appears in this action by her next friend, Dora Gaskins. 

8. That Fred Heath died 5 June, 1919, leaving surviving him the 
following children : Janie Heath, who married Harman Wilson; Rosa 
Heath, who married Herbert McCoy, said McCoy being now dead; 
Bertha Heath, who married Edward Turnage; Jackson Heath, Clyde 
Heath, Fred Heath, Roy Heath; that said Fred Heath, brother of the 
testator, was predeceased by his daughter, Susan Mary Heath, who mar- 
ried Luke Jones, and the said Susan Mary Jones left surviving her, her 
husband, Luke Jones, her son Clarence Jones, and a son by a former 
marriage, George Charlton. 

9. The widow and life tenant, prior to her death, consumed all the 
personal property and this controversy only concerns the proper con- 
struction of the will as same affects the real estate. 

10. The named plaintiffs, sisters of the testator, E. H .  Heath, con- 
tend that they, under the terms of the will, take d l  of said property to 
the exclusion of the nieces and nephews of the testator. 

11. The named defendants, being the nieces and nephews of the tes- 
tator, contend that under the terms of the will the property should 
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descend per stirpes to the sisters and the representatives of the deceased 
brothers, and that they take in  the same manner as their immediate 
ancestors would have taken had such ancestors survived the testator. 

12. I f  the court shall be of the opinion, on the facts herein set out, 
that said property, under the terms of the will, descends to the surviving 
sisters of the testator to the exclusion of the representatives of the de- 
ceased brothers, it is agreed that the court shall render judgment accord- 
ingly; if the court shall be of the opinion that said property descends 
equally to the surviving sisters and to the children and representatives 
of the deceased brothers per stivpes, i t  is agreed that judgment shall be 
rendered accordingly." 

The court rendered judgment "That the plaintiffs and the defendants 
taka the real estate be~ueathed by E. H. Heath per stirpes." The plain- 
tiffs excepted and assigned error and appealed to the Supreme Court. 

D. L. Ward fw plaintifs. 
Whitehurst & Barden, for defendants. 

CLARII-SON, J. The question for our decision: Who are entitled to the 
real estate under the will of the testator, E. H. Heath, who used the 
words "my nearest heirs?" The testator died 14 November, 1981, and 
this will was probated 16 Eovember, 1921. The will was made 
20 January, 1917, and at  the time the testator had a wife, who sur- 
vived him and died 6 May, 1929. The provision in the will to be con- 
sidered : "I devise all my real estate whatsoever the same may be, to my 
wife, Lydia E. Heath, until her death, then I give it  t o  my nearest heirs." 
H e  had a brother and two sisters living when the will was made and one 
brother dead; this brother died 28 June, 1898; both brothers left heirs- 
T V ~ O  are defendants in this action. The other brother died 5 June, 1919. 
DO the two sisters, plaintiffs in this action, get under the will the entire 
property left by their brothers as ('my nearest heirs," or do the heirs 
of the t ~ v o  brothers representing their ancestor get an equal share with 
their aunts, the plaintiffs? We think that all share alike as "my nearest 
heirsn-that is, the two sisters get one-half and the heirs of the two 
dead brothers get one-half, representing their ancestors per stirpes. 

This Court in Wallace ~ h .  Wallaice, 181 N .  C., at p. 163, citing numer- 
ous authorities, said: "And considering the facts furthes, the grantee, 
C. A. Wallace, having died without children or issue to take under the 
deed, the question recurs as to who are entitled under the ulterior limita- 
tion to 'his next of kin,' the claimants being respectively his three sur- 
viving brothers, his widow, and the children of deceased brothers and 
sisters. On this question i t  has been held in  this jurisdiction, in  a long 
line of cases in ~vhich the question was directly considered, that these 
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words mean 'nearest of kin' and that  i n  the construction of deeds and 
wills, unless there are terms i n  the instrument showing a contrary intent, 
the words 'next of kin,' without more do not recognize or permit the prin- 
ciple of representation." I n  other words, his "nearest of kin" are the 
nearest blood kin, the three surviving brothers. 

I n  the present action we can find no decision in  this /State deciding 
who are "my nearest heirs." I f  the words "my nearest heirs" were 
synonymous with the words "his next of kin," the Wa,Zla,:e case, supra, 
would govern-but this idea is persuasive but not controlling, as it 
would destroy the efficacy of the word "heirs." 

At the time this will was made the testator had a wife and two sisters, 
the plaintiffs, and a brother living, and one brother dead who left heirs. 
The testator was on friendly terms with the family. A brother had 
died before and after the will was made and before testator died. There 
is no language i n  the will to indicate any favorites among the blood. 
The testator used the words "my nearest heirs." The word "heirs" has 
a technical, well defined, meaning. At common law:  A person who suc- 
ceeds by the rules of law, to an  estate i n  lands, tenements and heredita- 
ments, upon the death of his ancestor by descent and right of relation- 
ship. As the word "heirs" was used, to give it meaning, in  the absence 
of contrary intention expressed in  the will, me must conclude that the 
testator intended that  the property should go by descent per stirpes. 
The "nearest heirs" are all those persons upon whom ihe law would 
cast the inheritance-those who are heirs are therefore necessarily 
nearest heirs. 

I n  the case of W a r d  v. S t o w ,  17 N. C., at  p. 512, Gaston, J., says: 
"An heir is he who succeeds by descent to the inheritance 2f an  ancestor, 
and in this, its appropriate sense, the word comprehends all heirs, and 
the heirs of heirs ad infiniturn, as they are called by the laxr to the 
inheritance. This succession is regulated by the canons of descent. 
According to one of these, the lineal descendants of any person deceased 
represent their ancestor, or stand in the place in which such ~iicestor 
would have stood if living a t  the time of the descent cast, and it is this 
taking by a right of representation which is termed a succession per 
s f irpes or by stocks, the branches taking the same shal-e vliich their 
stock would have taken.'' W i t t y  v. W i t t y ,  184 N. C., 375 

I n  the case of Kello v. Rello's Executors ,  127 Va. Rep., at 11. 379-80, 
we find the following: "In the case of Gzuynne a. X u d d o c l ~ ,  14 T'es., p. 
488, the Court construing the words 'nighest heir at  law' held : ' I t  xrould 
be contrary to the intention to divide them (i. e., the real and personal 
property devised), and it would be contrary to the words to give the 
whole to the next of kin. Therefore, the Court has no a l t3 rna t i~e  but to 
adhere to the words of the will, a n d  permit the person w i o  answers the  
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description of heir at  lam to enjoy the whole.' This case would seem i n  
point as the next of kin were before the court as claimants. The court 
awarded the estate to the heirs a t  law apparently upon the theory that  
the persons who would take as heirs at  law were necessarily the nearest 
heirs a t  law. Having in  mind that the word 'heirs' means the next of 
kin according to our statute of descents, and therefore, the persons upon 
whom the law would cast the estate in  the event of intestacy, the words 
'nearest heirs' used by the testator, John G. Kello, are equivalent to the 
words 'nearest heirs a t  law,' which are the precise words construed by 
S i r  William Grant in the case cited, mpra. 

The word 'heirs,' when unexplained and uncontrolled by the context, 
must be interpreted according to its strict technical import, i n  which 
sense it obviously designates the person or persons appointed by law to 
succeed to the real estate in case of intestacy. 2 Ja rman  ( 5  ed.), p. 61; 
Tillman c .  Davis, 95 N.  Y., 24, 47 Am. Rep., 1." See Groom v. Herring, 
11 X. C., 395; Fields v. Rollins, 186 N. C., 221;  Clark v. C'Zark, 19-1 
K. C., 288. 

For  the reasons given the judgment of the court below is 
Affirmed. 

STATE r. MRS. T. E. McAFEE. 

(Filed 19 March, 1930.) 

Clriminal Law K b--Where execution of judgment is suspended the 
court may at any time direct execution of the sentence. 

Where a defendant in a criminal action is found guilty and is sentenced 
for a certain time in jail, suspending execution of the sentence for thirty 
days with a provision that at  the end thereof capias to issue under the 
direction of the solicitor i f  the defendant were found within the State: 
Hc7~7. the essential part of the judgment is the punishment and the time 
the sentence should begin is directory, and the court may thereafter (in 
this caqe s period of four years) upon its own initiative direct the execu- 
tion of the sentence theretofore i~nposed. Cases of suspended judgments 
and prayers for judgment continued distinguished. 

APPEAL by defendant from Lyon, Emergency Jn~dge, at  December 
Term, 1929, of LEXOIR. Affirmed. 

Attorney-General Brummitt and Assistant Attorney-General ,Tush for 
fhe Sfate.  

0. H .  Allen for defendant. 

BDA~IS, J. At the October Term, 1934, of the Superior Court of 
Lenoir County, the defendant was found guilty of a breach of the prohi- 
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bition law and was sentenced to imprisonment in  jail for a term of 
fifteen months. Execution of the sentence was suspended for thirty 
days with a provision that a capias should issue a t  the end of this period 
upon the direction of the solicitor, if the defendant was found within 
the State. She excepted to the judgment and appealed to the Supreme 
Court, and at  the Spring Term of 1925 the judgment was affirmed. 189 
N. C., 320. 

The defendant was convicted of a misdemeanor at  the May Term of 
1925, and was sentenced to imprisonment in jail for a term of two years, 
oapias not to issue in sixty days. She was told that unless she left the 
State under the provisions of the judgment entered at  the October Term 
of 1924, she would be committed to jail under the judgment rendered at  
the May Term of 1925. The defendant then left the State and did not 
return until the latter part of 1927. After her return she conducted 
some sort of mercantile business within a short distance of the court- 
house until the second day of November, 1929, when the judge of the 
municipal court issued a warrant charging her with a misdemeanor. On 
the same day the clerk of the Superior Court issued a capias on the 
judgment given at  May Term, 1925. 

The defendant sued out a writ of hatbeas c o ~ p u s  before Judge Daniels, 
who adjudged that she should be discharged from imprisonment under 
the judgments of October Term, 1924, and May Term, 1925, and that 
upon entering into bond in  the sum of $500 in each of the judgments of 
the municipal court of Kinston and Lenoir County for her appearance 
at  the next criminal term of the Superior Court, she should be dis- 
charged from imprisonment thereunder. 

At December Term, 1929, while the defendant was in the Superior 
Court awaiting trial on the warrant charging her with a violation of 
the prohibition law, the presiding judge, on motion of the State, com- 
mitted her to jail for a term of two years under the judgment pro- 
nounced at May Term, 1925. The defendant excepted to this order and 
appealed to the Supreme Court. 

I t  is well to recall the fact that this is not a case in which the judg- 
ment was suspended or the prayer for judgment was continued. If it 
were the cases of S. v. Hiltom, 151 N. C., 687, and S. v. Gooding, 194 
N. C., 271, would be in point. The question is whether at  the Sorember 
Term, 1929, four years after the defendant had been convicted, and two 
years after she had returned to the State, the Superior Court had juris- 
diction to imprison her under the judgment pronounced upon her con- 
viction at the May Term of 1925. Why a commitment was not issued 
promptly upon her return does not appear; but the delay cannot defeat 
the object of the prosecution or exempt the defendant from Iiability to 
punishment. The essential point of a judgment imposed in a criminal 
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action is  the punishment and the time when the sentence shall actually 
begin is not material because i t  is only directory. I f  for any cause the 
sentence is  not executed a t  the time named the defendant may again 
be brought before the court and a new period may be prescribed. 8 R. 
C. L., 231, see. 229. 

The Court applied the principle in S. vi. Cockerham, 24 N.  C., 204. 
The defendant was convicted in the fall of 1841 and was sentenced to 
imprisonment for a short term. H e  did not escape, but he was not im- 
prisoned, and after the period prescribed for his punishment he was 
taken into custody. His  counsel objected on the ground that the time 
had elapsed in which the sentence was to have been carried into execu- 
tion and that the court had no power to imprison him. The objection 
was overruled, and from an order that he be imprisoned he appealed. 
On appeal the order was affirmed for reasons thus stated: "The time at 
which a sentence shall be carried into execution forms no part of the 
judgment of the court. The judgment is the penalty of the law, as 
declared by the court, while the direction with respect to the time of 
carrving. it into effect is in  the nature of an award of execution. I n  this " " 
case the judgment was that the defendant be imprisoned two calendar 
months; and the words which follow in the record, 'from and after 
1 November next,' direct the time of executing the judgment. The 
entry, indeed, would have been more formal had the judgment and the 
mandate for carrying i t  into effect been separate and distinct. But, 
however, informal, i t  can be understood, in conformity to the law, as 
consisting of distinct parts and, therefore, ought to be so understood. 
Upon the defendant appearing in court and his identity not being denied, 
and it being admitted that the sentence of the court had not been exe- 

u 

cuted, i t  was proper to make the necessary order for carrying the sen- 
tence into execution." 

The principle was reannounced and adhered to in S. v. McClure, 61 
N. C., 491, in  S. v. Cardwell, 95 K. C., 643, and in  other cases. The 
judgment is 

Affirmed. 

STATE v. MRS. T. E. McA4FEE. 

(Filed 19 Sfarch, 1930.) 

See same case next preceding. 

APPEAL by defendant from Lyon, Emergency Judge, at December 
Term, 1929, of LENOIR. Affirmed. 
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Attorney-General Brummitt and Assistant Attorne y-Gensral N a ~ h  for 
the State. 

0. H. Allen for defendant. 

ADAMS, J. The disposition of the defendant's appeal is controlled by 
the opinion in  the preceding case-S. c. Xrs. T. E. McAfee, ante, 507. 

Judgment affirmed. 

F. L. hlOORE v. W. R. MOORE. 

(Filed 19 March, 1930.) 

Wills D *Where objection is not made that  proceeding: is collateral 
attack upon will, judgment that  will was void will not be disturbed. 

A will probated in common form will stand until set aside in  a direct 
proceeding, but where the probate is attacked in a suit to remove a cloud 
upon title to lands, and objection is not made that the action is a col- 
lateral attack upon the will, and trial has been accordingly had, a decree 
of the court that the mill was revoked by the subsequent marriage of the 
testator and that the deed tendered by the plaintiff conveyed a good title, 
will be upheld. 

CIVIL ACTION, before Small, J., a t  February Term, 1930, of HARNETT. 
Pharoh J. Stancill owned the land in  controversy, and on 1 Novem- 

ber, 1906, executed a paper-writing purporting to be his last will and 
testament. Thereafter, on 2 February, 1908, Pharoh J. Stancill mar- 
ried Narcissa A. Moore. At the time of his death he left surviving him 
no child or children or issue of such, but left eight half brothers and 
sisters and a widow. The plaintiff is one of the half brothers and 
claims a oneeighth undivided interest i n  said land subject to the dower 
of the widow. O n  23 December, 1929, the will of satd Pharoh J. 
Stancill was duly admitted to probate. The plaintiff offered to sell his 
one-eighth undivided interest to the defendant, and the defendant agreed 
to purchase said land, but refused to accept the deed upon the ground 
that  the will of Pharoh J. Stancill constituted a cloud upon the title. 
Tho cause was submitted to the trial judge, who was of th3 opinion that  
the will was revoked by the subsequent marriage of testator, and that 
the deed tendered by plaintiff to defe,ndant conveyed a good and valid 
title, from which judgment the defendant appealed. 

Clifford & Williams for plaintiff. 
West & Williford for defendant. 
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PER CURIAXI. C. S., 4134, provides that  subsequent marriage, with 
certain exceptions, revokes all prior wills made by a testator. N e a n s  u. 
L1ry, 141 E. C., 248, 53 S. E., 850; I n  re Brad ford ,  183 IT. C., 4, 110 
S. E., 586. 

The probate of a will i n  common form is binding and conclusive until 
set aside by a direct proceeding. X i l l s  v. Mills ,  195 K. C., 595, 143 
S. E., 130; I n  r e  Will of Cooper, 196 N.  C., 418, 145 S. E., 782. How- 
ever, the present proceeding was treated by the parties as an  action to 
remove the probate as  a cloud upon title, and hence no point was made 
that  the proceeding constituted a collateral attack upon the d l .  

Upon such state of the record the judgment is 
Affirmed. 

C'. L. W H I T E  v. T .  A. RIDDLE A N D  J. 77'. G I L L I A M .  T x a n ~ s c  a s  
T. A. RIDDLE & COIW?.ISP. 

(Filed 26 March, 1930.) 

1. Landlord and Tenant H a-Farm laborer's lien relates back to time 
of commencement of work and is superior to liens filed thereafter. 

The lien of a laborer upon a crop relates back to  the t ime of the com- 
mencement of the  work, and by the  exprebs gro\ihions of the s ta tu te  his 
lien is  preferled to all  other liens filed thereafter. C. S ,  2472. %4\0, 24ScQ, 
and where notice is  filed accord~ng  to  C. S ,  2470, and the  laborer has  
perfected his lien, i t  i s  superior to ail aglicultur:~l lien and c11:tttel mort- 
gage upon the same crop executed and filed af tcr  the coinmcricement of 
the  no rk ,  but before notice of the  laborer's lien, and C. S , 2471, relating to 
priority of payment of liens according to  ~i r ior i ty  of notice filed with a 
justice of the  pence or clerk, has  no applicatioi~.  

2. Interest B a-In tort actions for conversion interest is allonable in 
the discretion of the jury. 

I n  tort  action5 for c o n r e r ~ i o n  interest i s  allowable in the  d i w W i o n  of 
the  jury, and where the  jury has  failed to  a n n r d  interest  the g1aintift"z 
contention t h a t  he is entitled thereto cannot be sustained. 

CIVIL ACTIOS, before Bai*nhilZ, J., a t  September Term, 1928, of LFE. 
The agreed facts were a s  follo~vs: 
1. "That on 24 February, 1927, L. 31. White executed to T.  A. Rid- 

dle fk Company an  agricultural lien and chattel mortgage in the sum of 
$800, on all crops grown by him on his  land situate in  Johnsonville 
Township, Harnet t  County, N. C., during the crop year 1927, which 
said instrument was duly filed for registration in said Harnett  County 



512 I N  T H E  SUPREME COURT. [I98 

on 9 March, 1927, and at  the same time, namely, 24 February, 1927, 
said L. M. White executed a note for $800, as evidence of said in- 
debtedness." 

2. "That the defendant, T. A. Riddle & Company, received of the 
said crops or the proceeds of sales therefrom, the sum of $713.25, all of 
which, except $74.00, was received prior to the filing of the lien herein- 
after referred to." 

3. '.That the plaintiff, C. L. White, brought this action against the 
defendants to recover the sum of $127.85, with interest from 6 Decem- 
ber, 1927, claiming a prior lien thereon by virtue of a certain judgment 
rendered in his favor and against said L. M. White in  justice's court, 
Harnett County, North Carolina, in the amount of $190.00, which said 
judgment was declared a laborer's lien upon the said crops raised by 
said L. M. White on his said lands in  Harnett County during the crop 
year of 1927, and which said judgment was rendered on account of 
labor performed by said C. L. White in the cultivation of said crops 
during said year, and beginning 1 February, 1927." 

4. "That no notice of claim of lien was filed by said C. L. White 
until 1 hTovember, 1927; that such notice was filed i n  said justice's 
court on that date.'' 

5. "That under an execution issued on the said justice's judgment 
certain corn grown by said L. M. White on said lands was s d d  and 
$70.25 net was applied to the said judgment, leaving a balance due on 
same of $127.85, and interest from 1 October, 1927." 

6. "Defendants deny that said lien is superior or entitled to preference 
to that of the said mortgage lien or any part of said crops or the pro- 
ceeds therefrom delivered to said defendants prior to the filing of said 
notice of lien, as required by section 2471, of the Consolidated Statutes, 
and for other matters of law to be assigned on the argument." 

Upon the foregoing facts the following judgment was entered : 
"This cause coming on for hearing as to the matters in controversy 

between plaintiff and T. A. Riddle & Company upon agreed statement 
of facts, which is hereby referred to and made a part of this judgment, 
and the court being of the opinion, and so holding, that plaintiff's lien is 
a first and prior lien on the property, of the value of $74.00 received 
after the notice and claim of lien was filed, but is not a first and prior 
lien on the portion received and appropriated by defendants prior to 
filing of the notice and claim of lien by plaintiff, upon motion, i t  is 
decreed, ordered and adjudged, that plaintiff do have and recover of the 
defendants, T. 4.  Riddle and J. W. Gilliam, trading as T. A. Riddle & 
Company, the sum of $74.00, with interest thereon from the first day of 
this term, and that defendants do pay the cost of this action to be taxed 
by the clerk." 

From the judgment so rendered tho plaintiff appealed. 
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H. 111. Jackson and HoyZe & HoyZe for plaintif. 
Seawell & McPherson fov defend~nt. 

BROGDEN, J. I s  a laborer's lien, duly perfected, on a crop, superior to 
an agricultural lien and chattel mortgage upon said crop, duly recorded? 

The laborer began work on the crop on 1 February, 1927, and the 
agricultural lien and chattel mortgage were executed on 24 February, 
1927. C. S., 2472, 2480, and 2488 provide a lien for laborers in  order 
that the work of their hands may be securely safeguarded and pre- 
served. C. S., 2472, declares in plain and unequivocal language that a 
laborer's lien upon a crop "shall be preferred to every other lien or 
encumbrance which attached to the crop subsequent to the time at which 
the work mas commenced." C. S., 2470, provides for the filing of notice 
of lien. I f  the notice is ~ r o p e r l y  filed, then the lien reaches back to the 
time when the work was commenced. 

I t  has been uniformly declared by the Court that, a lien properly filed 
upon real estate and the right resulting therefrom asserted in apt time, 
relates back to the beginning of the work or furnishing of material, and 
as against such lien, even the rights of innocent purchasers cannot pre- 
vail. Burr v. Maultsby, 99 N. C., 263; Narris v. Cheshire, 189 N. C., 
219, 126 S. E., 593; Ring v. Elliott, 197 N. C., 93. 

There is no sound reason why the same principle should not apply to 
crops. Indeed, the principle announced in Burr  v. Maultsby, supra, 
has been invoked by this Court in  support of placing the lien of the 
laborer upon a crop upon the same basis as the lien of a laborer upon a 
piece of land. I n  Rouse v. Wootm, 104 N.  C., 229, 10 S. E., 190, the 
Court said: "It may be said that persons who take 'agricultural liens' 
cannot have knowledge of such rights of the cropper, as his contract is 
not required to be registered. But they must take notice of the cropper's 
rights, just as they do the like rights and labor contracts of agricultural 
tenants. They take such liens at  their peril; they should make proper 
inquiry before taking them. I t  might be better to require notice of a 
cropper's contract to be registered, as required in  case of the laborer's 
lien, but the statute does not so require. . . . The lessor, landlord 
or employer cannot consume or dispose of the crop himself, nor can his 
assigns, nor can they encumber it, to the prejudice of the cropper. Any 
sale of, or lien created upon it, is made subject to his right; otherwise 
the remedy thus given would be meaningless and nugatory-an empty 
pretense and a mockery of him whose labor had contributed to the pro- 
duction of the crop. The statute does not intend this. I t  intends to 
encourage and faror the laborer as to those matters and things upon 
which his labor has been bestowed, and that he shall certainly reap the 
just benefit of his toil." 
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While it is suggested that  the R o u s e  case dealt with a dirisioii of the 
crop, i t  is to be observed that  the Court held that  a cropper was "a 
laborer receiving pay in a share of the crop." J f c C o y  v. TT'ood, 70 
N. C., 125;  W a r r e n  v. Tt'oodard, 70 IY. C., 382. The  notice of lien 
must, hoxever, show upon its face substantial conlpliarlce with the 
statute. Cook v. Cobb, 101 N .  C., 68, 7 S. E., 700; King 1 % .  Ellioft, 
supra. 

C. S., 24i1, provides that  liens "sliall be paid and settled according to 
priority of the notice of the lien filed wit11 the justice or them clerk." This 
section has been construed i n  Jffg. Co. v. Andrezcs, 165 X. C'.. 2S.3, 81  
S. E., 418, in vihich case i t  was held that the section applied only to 
liens "required to be filed with the proper officers," etc. The  defendant 
claims n lien by virtue of a chattel mortgage and a g r i c u l t ~ r a l  lien. SO 
notice of such a lien is required to be filed with a justice or the clerk. 

Plaintiff contends that  he i s  entitled to interest. This  contention 
cannot be sustained. While there is wide divergence of judicial opinion 
upon the subject, this Court has adopted the theory that  ill tort actions 
for conrersion, interest is allowable in the discretion of the jury. 
fJtepke,ts v. R o o m e ,  103 S. C., 266, 9 S. E., 31.5; L a n c e  1 ) .  Butler, 135 
N. C., 419, 47 S. E., 488. 

The Court concludes and adjudges that the plaintiff has a first lien 
upon the entire crop for the amount of his claim. 

Reversed. 

J I O R R I S  FLEISEIJIBS r. A. D. RITRROWl:S, RECEIVER OF THE SATIOSAL 
BANK OF FATETTEVIL1.E. 

(Filed 2G March, 1930.) 

1. Estoppel A a-In this case held: plaintiff was not estopped by deed 
from setting up claim for damages for destruction of easement. 

Where the owner of land adjoining :l banli building has been induced 
by the receiver of the bank to eive a r~lease  of his claim to ill1 eusement 
in :In alleyway wllich had been closed by the bank under n u  ;~~.reement 
that a certaii~ sum of money was to be placed in escrow a i~d  used to pay 
damages pending tlie determination of the rights of the par ies : H ~ l t l ,  the 
plaintiff is not estopped by his deed from bringing actiou against the 
receiver for tlie damages sustained by him by reason of the cloqillg of tlie 
alleyway, the bank having received the benefit of the agreement. 

2. Evidence D €;-In this case held: testimony was to agreement and not 
to understanding of party, and was competent. 

Where a question is asked tlie plaintiff as a witness in his own Ix4ialf 
"n-hat was your understanding?" of a contract material to t l ~ e  colitrorersy, 
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"11-hat was the agreement?" and it appears that the answer was to the 
fact of agreement. the admission of evidence thus adduced will not be 
held for error as relating to the u~lderstanding of the witness. 

3. Pleadings D +Demurrer mill not be sustained where technical de- 
ficiency in complaint lms been cured in reply filed by permission of 
court. 

Under our libern1 practice and procedure the plaintiff will not be lielcl 
down ro a technical position of the defendant as to the allegations in the 
cornl~laiiit where the plaintiff has been permitted by the court in its dis- 
cretionary power to file n reply which fully sets out the agreement of the 
l~arties, and the overruling of a demurrer will not be disturbed on appeal. 

;\PPEAL by defendant from Grady, J., and a jury, a t  February Term, 
1930, of CUAIBERLAKD. K O  error. 

The following judgment was rendered in  the court below: 
"This cause coming on to be heard a t  this term of the court before 

the undersigned judge and a jury, and the jury having reqponded to the 
issues submitted to them, as follows : 

I. I s  the plaintiff, Xorr is  Fleishman, the onner and in possession of 
a store and lot on the north side of R a y  Street, in the city of Fayette- 
rille, adjoining the bank building and lot fornlerly belonging to the 
Satiorlal  Bank of Fayetteville ? d n s n e r  : Yes. 

2.  I11 connection with his lot and store, did the plaintiff onn  and use 
certain rights and easements in an  alleyway and stairway 011 a space 
of land located betneen the plaintiff's store and lot and the National 
Bank Building? Answer : Yes. 

3. Did the National Bank of Fayetteville tear down the stairway and 
close the alleyvag in the erection of the bank building now located on 
the bank lo t ?  -1iiswer : Yes. 

4. Did the plaintiff, a t  the request of the former receiver of the 
Katiol~al  Bank, release and convey his rights and easements in the alley- 
~ i a y  and stairway to the Cumberland Sarings arid Trust  Company, with 
the uilderstaliding and agreement that  his rights therein were to be 
properly adjudicated, and that  any darnages he may ha le  suffered 
should and would be collected out of the funds then held by R. H. Dye, 
Charles G. Rose and R. TIr. Herring, trustees, so far  as the funds might 
extend ? Answer : Yes. 

5. T a s  the fund of $2,500, with all accrued interest, placed with the 
trustees to protect the rights of the plaintiff in the event it was decided 
that  he onued the easements and rights in the a l l ~ y w a y  and stairway 
a i d  had been deprived of the use of the same? Answer : Yes. 

6. What damages, if any, has the plaintiff sustained by reason of the 
destruction of the stairway, the closing of the alleyway and the loss of 
his rights and eas~nlents therein? Ansner : $2,500, and interest. 
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I t  is, thereupon, on motion of Rose & Lyon, attorneys for the plain- 
tiff, considered, ordered and adjudged that the plaintiff do hare and 
recover of the defendant the sum of $2,500, with interest thereon from 
18 January, 1928, at  the rate of six per cent per annurn, and that the 
fund in the hands of R. H. Dye, Charles G. Rose and R. W. Herring, 
trustees, with all accrued interest thereon, is condemned, and the said 
trustees are directed to apply the same to the satisfaction of this judg- 
ment as far as the same may extend, and the defendant herein is taxed 
with all the costs." 

The following stipulation of counsel appears in the record: "It is 
stipulated and agreed between counsel for plaintiff and defendant that 
the only question to be presented to the Supreme Court is the legal 
effect of the deed from Fleishman and wife to Cumberland Savings and 
Trust Company, dated 18 January, 1929, and whether the plaintiff is 
estopped to claim the right to recover the fund of $2,500, held in escrow 
and deposited in Cumberland National Bank to the credit of R. H. Dye, 
Chas. G. Rose and R. W. Herring on the date of the deed. Subject to 
the foregoing stipulation, it is agreed that the foregoing constitutes the 
record and case on appeal." 

The defendant made numerous exceptions and assignments of error. 
Defendant demurred o m  tenus to the complaint and reply. Defendant 
moved to strike out the reply and certain paragraphs of the complaint, 
also to certain issues tendered by plaintiff; to the admission of certain 
testimony; to the refusal of the court below to nonsuit plaintiff at the 
close of plaintiff's evidence and at  the close of all the evidence; to the 
charge of the court to the jury, on the third, fourth, fifth and sixth 
issues, and to that portion of the charge reading as follows: 

"But I charge you, gentlemen, as a matter of lam, that if rhe deed 
from Fleishman to the Cumberland Savings and Trust Company was 
executed and delivered under the agreement that $2,500 of the money 
was to be reserved in escrow, that then the execution of that deed does 
not preclude him from bringing this suit, and has nothing to do with 
the case whatever. Because, if the jury finds as a fact that the receiver 
of the old National Bank induced Mr. Fleishman and his wife to execute 
this deed, in  order to perfect the title in their grantee, the Cumberland 
Savings and Trust Company, with the understanding that a part of the 
purchase money was to be withheld for the purpose of paying Fleish- 
man's damages, then the receiver cannot be heard, gentlemen, to com- 
plain now that that deed has been made; because, if the jury finds i t  
was made under these circumstances it was made for the benefit of the 
receiver, and he cannot now be heard to complain, because of the fact 
the deed was made. 
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"The fourth issue is:  Did the plaintiff, at the request of the former 
receiver of the National Bank, release and convey his rights and ease- 
ments in the alleyway and stairway to the Cumberland Savings and 
Trust Company, with the understanding and agreement that his rights 
therein were to be properly adjudicated, and that any damages he may 
have suffered should and would be collected out of the funds then held 
by R. H. Dye, Charles G. Rose and R. W. Herring, trustees, so far as 
the funds extend? Now, gentlemen, if you find the facts to be as testi- 
fied to by all of the witnesses who have gone upon the stand, there being 
no evidence to the contrary, i t  would be your duty to answer that issue, -- 
Yes. 

"The fifth issue is:  Was the fund of $2,500, with all accrued interest, 
placed with the trustees to protect the rights of the plaintiff in the event 
i t  was decided that he owned the easements and rights in  the alleyway 
and stairway and had been deprived of the use of the same? 

('If you find the facts to be as testified to by all the witnesses, there 
being no evidence to the contrary, i t  is your duty, gentlemen, to answer 
that issue, Yes." 

The court below overruled all the defendant's exceptions. Defendant 
assigned errors and appealed to the Supreme Court. 

Rose & Lyom for plaiimtifl. 
Blackwell & Blackwell f o r  defendant. 

CLARKSON, J. Under the stipulation of counsel appearing in the 
record, we find the only question presented to us for our determination: 
"Is the legal effect of the deed from Fleishman and wife to Cumberland 
Savings and Trust Company, dated 18 January, 1928, and whether the 
plaintiff is estopped to claim the right to recover the fund of $2,500, 
held in escrow and deposited in  Cumberland National Bank to the credit 
of R. H. Dye, Chas. G. Rose and R. W. Herring, on the date of the 
deed 2" 

We do not think that plaintiff is estopped to maintain this action. I t  
will be noted that the question asked Fleishman: "What was your 
understanding about the $2,500 put up ? What was the agreement ? 
Answer: Why, he offered to put u p  $2,500, and we will have a settle- 
ment as soon as we get this building straightened out; we would get our 
people together, our lawyers, and settle this matter up with me, to my 
satisfaction." 

I f  the question was confined to understanding, the assignment of 
error by defendant would prevail, but the question was more than un- 
derstanding-what was the agreemerzt? Overall Co. v. Holrnes, 186 
3. C., at  pp. 431-32; 22 C. J., Evidence, at  pp. 515, 516. Under our 
liberal practice and procedure, we do not think that plaintiff can be 
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held down to the technical position of defendant as to  the allegations in 
the conlplaint of plaintiff, the reply sets out the agreemelt of the par- 
ties fully, and the court below had the discretion to permit plaintiff to 
file the reply. Sams v. Cochran, 188 S. C., at p. 733. From the view 
me take of this action, we see no new or novel proposition of law pre- 
sented by the appeal. I n  the judgment of the court below we find 

N o  error. 

THE ROYAL ILUSURAKCE CO;\IPA4NY, L IMITED,  O F  LIVERPOOL. ENG- 
LASD,  A X D  T H E  HOME ISSURANCE COJIPASY O F  Z'ETV TORI< v. 
T H E  ATLASTIC  COAST L I K E  RAILROAD COMPANY. 

(Filed 26 March, 1930.) 

1. Interest B a-In actions for the tortious or wrongful destruction of 
property interest is allowable in the discretion of the jury. 

TThere the plaintiffs, insurers of the shipper, bring ncti,~n on n subro- 
gation receipt and assignment from the shipper, to recovtr damages for 
the negligent burning of cotton by the carrier, and the jury awards dam- 
ages without interest thereon: Hcld, the awarding of interest for a 
tortious or wrongful destruction of property is within the discretion of 
the jury, and the plaintiffs are not entitled thereto as a matter of law, 
escept from the time of the judgment. 

2. Trial E g-Charge mill be construed contextually as a uhole. 
An instrnctioii will not be held for rrror if, when it is colistrued con- 

nc.ctedly and contextually as a whole, it is correct. 

APPEALS by plaintiffs and defendant from Daniels, J., a t  October 
Term, 1929, of S a x ~ s o s .  

C i d  action to recover dainages for an  alleged negligent burning of 
cotton, insured by plaintiffs and paid for by them under their policies 
of insurance, the plaintiffs basing their cause of action on a subroga- 
tion receipt and assignmelit from the onner  of said cotton. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict : 

"1. Are the plaintiffs, by paying the value of the cotton insured by 
tllern to Bethune, Col\vell S; Co., subrogated to the rights and remedirs 
of the said Bethune, Colwell 6r. Co., against the defendant railroad coin- 
pany ? Answer : YES. 

2. Tl'as the cotton of Bethune, Col \~el l  & Co., which was insured by 
plaintiffs and loss of which was paid for by them, burned by the negli- 
gence of the defendant, as alleged in the complaint ? Answer : Yes. 

3. T a s  Bethune, Colwell & Co. guilty of contributory legligence, as 
alleged in  the answer? Answer: No. 
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4. Wha t  damages, if any, are plaintiffs entitled to recover? Answer: 
$9,075.86." 

F rom a judgment on the verdict, both plaintiffs and defendant appeal, 
assigning errors. 

Butler d Butler  and R. L. Herring for plaintiffs. 
L. J .  Poisson and -4. X c L .  GraJzam for dpfendunf .  

S T A C ~ ,  C. J. The  plaintiffs present the single question as to whether 
they are entitled, as a matter of right, to  interest on the amount of 
damages assessed from the date of the destruction of the property? MTe 
thiiik not, for, under the decisions in this jurisdiction, the allowance of 
interest in such cases rests in the sound discretion of the jury. 

The  case was tried upon the theory that the plaintiffs, as subrogees, 
were entitled to recover, if entitled to recover a t  all, the fair  market 
ralue of the cotton a t  the time and place of its destruction, plus interest 
thereon, if the jury, in its discretion, should so award, the total recovery 
of plaintiffs, homerer, not to esceed the amounts paid under their poli- 
cies. 25 R. C. L., 1388. The jury anarded no interest, either as such 
or as a part of the damagrs, hence, under our decisions, the damages 
fised by the jury. being, as they are, for tortious or wrongful destruction 
of property, do not, as a matter of law, bear interest until after judg- 
ment. Harper  v. R. R., 161 K. C., 451, 77 S. E., 415; Decereaux c. 

B u r g v i n ,  33 N.  C., 490; B i p p  2.. Xi l ler ,  46 K. C., 480; Guano Co. v. 
;llagee, 86 K. C., 351; Williunzs v. Lumber  Co., 118 N .  C., 928, 24 S .  E., 
800; LUWC 2%. R u f l ~ r ,  135 K. C., 119, 47 S. E., 188;  Stephens I.. lioonce, 
103 N.  C., 266, 9 S. E., 315; H o k e  I > .  1T'hisnanf, 174 N. C., 660, 04 
S. E., 446; C h a t h a m  c. Neck le~lburg  Real ty  Co., 171  N. C.. 675, 94 
S .  E., 437; Acme X f g .  Go. z.. JfcQueen,  189 PIT. C., 311, 127 S .  E. ,  246; 
Sertrs, Roehz/c.X d Co. v. Rouse Bank ing  Co., 101 N. C., 506, 132 S .  E., 
468; Wilson, v. T r o y ,  135 1\'. Y., 96; 18  L. R. A, 449; 17  C. J., 824. 

The question, therefore, as to whether the plaintiffs, under the equita- 
ble doctrine of subrogation, would be entitled to interest on the amounts 
paid under their policies from the dates of such payments, cannot arise 
as the amount of damages a ~ a r d e d  by the jury is only equal to the 
principal sums paid by the plaintiffs without interest. TI-er~ing c .  R. R., 
189 X. C., 285, 127 S. E., 8. The  right of subrogation, i t  should be 
remembered, is  not founded on contract, but is a creature of equity and 
is enforced solely for the purpose of accomplishing the ends of cubstan- 
tial justice. Nemplzis ,  etc., R. R. a. Dow, 120 U .  S., 287. 

The plaintiffs are not demanding a new trial on the issue of damages, 
but an allowance of interest by the court as a matter of right. I t  is 
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sufficient to  say that  as the matter was discretionary with the jury, the 
plaintiffs a re  entitled to recover no more than the verdict awards. Ins. 
Co. 0. R. R., 193 N. C., 404, 137 S. E., 309; S. c., 195 N. C., 693, 143 
S. E., 516. 

On  plaintiffs' appeal, therefore, there i s  no error. 

STACY, C. J. NO new question i s  presented by the defendant's appeal. 
Several exceptions were the subject of earnest debate before us, and 
while they may not be altogether free from difficulty, a careful perusal of 
the entire record leaves us with the impression that  the defendant has 
no just cause to  complain a t  the manner in  which the case was tried. 

The  charge contains one or two expressions, which, standing alone, 
might be subject to some criticism, but reading i t  contextually i n  the 
same connected way in  which i t  was given, as we are required to do, i t  
would seem to  be free from reversible error. Hence, the verdict and 
judgment will be upheld. 

N o  error. 

L. F. EASON AND WIFE, ALMA EASON, v. W. E. BUFFALOE ET AL. 

(Filed 26 March, 1930.) 

Deeds and Conveyances 0 -In this case held: complaint stated cause 
of action on covenant not to convey without pestpiction in deed. 

Where, in an action against a grantor and a State institution purchas- 
ing land from him, the complaint alleges that the grantor sold the plain- 
tiff lots in a development by deed containing a restrictive covenant 
against negro occupancy and covenanted that other lots in the develop- 
ment mould be sold by deeds containing like restrictions, according to a 
registered map, and that the grantor sold the State institution lots in the 
development by deed not containing the restriction and that the institu- 
tion was planning to erect a school for negroes thereon, and the plaintiff 
seeks to recover damages therefor from the grantor, and attaches funds 
in the hands of the State institution: Held, the recorded map of the tract 
is insufficient alone to show a general scheme for development, and in the 
absence of an admission by the institution, or a finding upon competent 
evidence that the lots purchased by it were included in a general scheme, 
it is not bound by the restriction, and the complaint states a cause of 
action against the grantor, and the demurrer thereto was properly over- 
ruled. As to whether the State institution is bound by the restriction is 
not presented on this appeal. 

APPEAL by defendant, W. E. Buffaloe, from C o w p e ~ ,  Special Judge, 
a t  J anua ry  Special Term, 1930, of WAKE. Affirmed. 

This  is  a n  action to  recover damages for breach of covenant with 
respect to  the  conveyance of certain lots owned by defendant, and 
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included in a parcel of land which had been divided by defendant into 
lots for development and sale under a general plan and scheme, by which 
all of said lots would be owned and occupied by white people. 

Plaintiffs are the owners of three of said lots, the same having been 
sold and conveyed to them by defendant. The deed by which said lots 
were conveyed to plaintiffs contains a clause in  words as follows: 

"Covenant: All parties to this deed covenant to and with each other 
and themselves and their heirs and assigns, that the above described 
lands shall not be sold to nor occupied by negroes, and that this cove- 
nant runs with the land." 

Plaintiffs allege in their complaint that prior to the sale and con- 
veyance of said lots to them, defendant had divided the parcel of land 
which included said lots, and which was then owned by defendant, into 
lots for development and sale, under a general plan and scheme, by 
which all of said lots would be owned and occupied by white people; 
that at the time of said sale and conveyance, defendant covenanted with 
plaintiffs that all the remaining lots included in  said parcel of land, 
when sold, would be conveyed by deeds containing covenants between the 
defendant as grantor, and the purchasers, as grantees, in words identical 
with the words of the covenant contained in the deed by which defend- 
ant conveyed the lots purchased by plaintiffs, to them; and that subse- 
quent to said sale and conveyance to plaintiffs, defendant sold and 
conveyed to his codefendant, the State School for the Blind and Deaf, 
Inc., certain of said remaining lots by deed which does not contain a 
covenant that said lots shall not be sold to or occupied by negroes. The 
State School for the Blind and Deaf, Inc., has announced its purpose to 
erect and maintain on the lots sold and conveyed to it by defendant, a 
school for negroes. 

Plaintiffs further allege that they have been damaged in the sum of 
$2,000 by defendants7 breach of covenant with respect to the convey- 
ance of said lots, and demand judgment that they recover of defendant 
the said sum of $2,000. 

N O  cause of action is alleged in the complaint against the defendant, 
the State School for the Blind and Deaf, Inc. The said school was 
made a party defendant in this action, only for the purpose of attaching 
funds alleged to be in its hands for the satisfaction of the judgment' in 
favor of plaintiffs and against the defendant, W. E. Buffaloe. 

The defendant, W. E. Buffaloe, demurred to the complaint, for that 
the facts stated therein are not sufficient to constitute a cause of action 
against him. 

From judgment overruling the demurrer and allowing defendant time 
to file an answer to the complaint, the defendant, W. E. Buffaloe, ap- 
pealed to the Supreme Court. 
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It'. Brantley 1T'omble f o ~  plaintiffs. 
Clzm. C. Harris for defendants. 

cox so^, J. There is no error in the judgment over'ruling the de- 
murrer to the complaint in this action. The only que5,tion presented 
for decision is whether or not the facts alleged in the complaint, ad- 
mitted by the demurrer (Yarborough z;. Park Commission, 196 N .  C., 
254, 143 S. E., 563), are sufficient to constitute a cause of action on 
which plaintiff is extitled to recover of the defendant, 77. E. Buffaloe. 
This question was correctly decided in the Superior Court, and the 
judgment overruling the demurrer is  affirmed. 

The contention discussed in  the brief for  the d e f e n d a ~ t  filed in this 
Court that  notwithstanding the absence of the covenant ill the deed from 
defendant to  the State School for the Blind and the Deaf, Iric., upon the 
facts alleged in  the complaint, the plaintiffs have sustained no damage, 
because the said school is bound by the restrictive covenant contained 
in the deeds to plaintiffs and to purchasers of other lots, is not pre- 
sented by this appeal. There is no admission by the State School for the 
Blind and Deaf, Inc., that the lots conveyed to  said school by the de- 
fendant were included in a general plan and scheme fcr  the develop- 
ment of the parcel of land owned by the defendant, W. E. Buffaloe. I n  
the absence of such an  admission, or of a finding upon competent evi- 
dence of such fact, the said school holds title to the lots conveyed to i t  
by defendant, free of any restrictive covenant. See Skephens Co. v. 
Binder, ante, 295. The map of the parcel of land, showing its division 
into lots, recorded in  the office of the wgister of deeds of Wake County, 
is not sufficient alone to show a general plan and schenie for develop- 
ment and sale by deeds containing restrictire covenants. Ilacis v. Bobirt. 
son, 189 N. C., 589, 127 S. E., 697. 

Affirmed. 

STATE v. F. H. CRAWFORD. 

(Filed 26 March, 1930.) 

1. Rills and Notes I f-Postdated check does not come within intent 
and meaning of bad check law. 

A postdated check given for a past due account and so accepted is not 
n representation importing a criminal liability if untrue that comes 
within the intent and meaning of the "bad check law," making it a miscle- 
nieanor for a person to issue and deliver to another any check on any 
bank or depository for the payment of money or its equivalent knowing at 
the time that he has not sufficient funds on deposit or credit with the 
bank or depository for its payment. Chapter 62, Public I , a w  of 1927. 
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STATE ti. CRAWFORD. 

2. Statutes B c-Criminal statutes should be strictly construed. 
I t  is a rule of universal acceptance that crimii~al statutes shvultl be 

strictly construed. 

,APPEAL by the State from L)anie[s, J., at  February Term, 1930, of 
RAKE. 

Crinlinal prosecutioll tried upon an  indictment charging the defendant 
~ v i t h  uttering and delivering to another a worthless check in  violation of 
chapter 61,  Public L a w  1917, generally knolr-11 as  the "Bad Check 
Law." 

I t  is established by the special verdict that  on 7 Nay,  192S, the de- 
feridant, a t  his place of business in Wake Forest, gave to a representative 
of the Ideal  Brick Company, of Slocum, N. C., a check for $133 in set- 
tlenient of a past due account, said check being drawn on the Citizens 
Bank of IVake Forest, and postdated 12 May, 1928. The Ideal Brick 
Cnmpai~y drposited said check ill a bank a t  Fayetteville, and, in the 
usual course of business, i t  reached the Citizens Bank of T a k e  Forest 
on 14  Nay,  1925, and n a s  presented for payment, which was refused 
because the d rane r  did not have sufficient funds on deposit i n  or credit 
~ \ i t h  said bank to pay the check on presentation, the defendant knowing 
a t  the time of drawing and delivering said check that  he did not hahe 
such funds or credit. 

(Xote :  The  verdict is silent as to whether this iiiforinatiou was con- 
reyed to the representative of the payee of the check. However, the 
fact that  the check was not presented for payment until after its due 
date xr-ould indicate that such was the understanding.) 

Thereafter the defendant was adjudged a bankrupt. The Ideal Brick 
Company proved its claim before the referee and was paid a dividend 
thereon. On 4 February, 1929, the defendant obtained his discharge in 
bankruptcy. 

The  indictment was returned a t  the March Term, 1929, Wake Su- 
perior Court, and IT-as heard on appeal a t  the last term, 197 C., 513. 

From a judgment pronounced on the above findings, that the de- 
fendant is not guilty and that  he be discharged, the State appeals, assign- 
ing error. 

Attorney-General Brummi f t  and Assi3fant Atforney-General S a s h  for 
t h e  State. 

Gulley & Gulley for defendant. 

STACT, C. J. A postdated check, given for  a past due account, is not 
a representation, importing criminal liability if untrue, that  the drawer 
has funds or credit in the bank, sufficient to pay the same upon pre- 
sentation. 
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The fact that the check is postdated would seem to imply no more than 
that on its date, the drawer will have or expects to have, funds or credit 
in the bank sufficient to insure its payment at  that time. 11 R. C. L., 
853. Thus the status of the parties, except for the additional promise 
represented thereby, would apparently be the same, or remain un- 
changed, for the time being at  least. Under the facts of the present case, 
therefore, i t  could hardly be said that the defendant has violated the 
statute which makes i t  unlawful for any person, firm or corporation, to 
issue and deliver to another, any check or draft on any bank or deposi- 
tory, for the payment of money or its equivalent, knowing at the time 
that the maker or drawer thereof has not sufficient funds on deposit in or 
credit with such bank or depository with which to pay the same upon 
presentation. Chapter 62, Public Laws 1927. 

I t  would serve no useful purpose to review the decisions elsewhere 
(collected in 35 A. L. R., 384), for our statute is specifically directed 
against the issuance of checks or drafts on any bank or depository 
when the maker or drawer thereof has not sufficient funds on deposit in 
or credit with such bank or depository with which to pay the same upon 
pesentatiom S. v. Pa~boro, 194 N. C., 498, 140 S. E., 216. Indeed, a 
check is defined by C. S., 3167 as "a bill of exchange drawn on a bank 
payable on demand." See, also, definition in  Tmst Co. v. Bank, 166 
N. C., 112, 81  S. E., 1074. And i t  is a rule of universal acceptance that 
criminal statutes should be strictly construed. S. v. Falkner, 182 N.  C., 
793, 108 S. E., 756. 

No error. 

CAROLINA COACH COMPANY v. J. A. HARTNESS, SECRETARY OF STATE, 
AND NATHAN O'BERRY, TREASURER OF THE STATE OF NORTH CAROLINA. 

(Filed 26 March, 1930.) 

1. Corporations A a-Statutory authority is necessary to creation, con- 
solidation, and merger of corporations. 

Statutory authority is necessary to create a corporation or to merge or 
consolidate existing corporations, and the State retains visitorial and 
supervisory powers over corporations created, consolidated, or merged 
under its sanction. 

Z. Corporations J a-Statute under which union of corporations is ac- 
complished controls as to whether union is merger or consolidation. 

Whether the union of two corporations is a merger or consolidation is 
not determined by appearance of a merger from the retention of the name 
of one and the abandonment of the name of the other, nor the use of the 
word "merger" in the statute under which the union is accomplished when 
it is apparent that it is not used in its technical sense, but the provisions 
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of the statute under which the union is accomplished controls, whether it 
provides for a merger in the technical sense or whether it provides for a 
consolidation. 

3. Taxation B +Where two corporations consolidate a new corporation 
is created which is liable for franchise tax. 

Where two public-service corporations enter into an agreement for their 
union and the continuance of the business under the name of one with 
the combined assets of both, and file their application therefor with the 
Secretary of State, the statute under which the union is accomplished 
controls as to whether the union is a merger in the technical sense or a 
consolidation, and where the statute provides for converting the shares of 
stock of the old corporations into stock of the "new corporation," and for 
the surrender to and cancellation by the "new corporation" of the stock 
of the old ones: Held, the statute provides for the creation of a new cor- 
poration by consolidation, and the new corporation created thereunder is 
liable for the franchise tax imposed by chapter 36, Public Laws of 1929. 

APPEAL by defendants from H a r k ,  J., at October Term, 1929, of 
WAKE. Reversed. 

Submission of controversy without action under C. S., ch. 12, Art. 25. 
The agreed facts are as follows: 

1. The Carolina Coach Company is a North Carolina corporation 
chartered by the Secretary of State's office on 20 November, 1935, its 
certificate of incorporation being recorded in the office of the clerk of 
the Superior Court of Wake County, on 25 Xovember, 1925. A copy 
of an amendment to the certificate of incorporation dated 2 October, 
1926, also was duly filed in the office of the clerk of Superior Court of 
Wake County. The corporation is engaged in  the motor bus transpor- 
tation of passengers under franchises or permits issued by the Corpora- 
tion Commission of the State. 

2. The defendant, James A. Hartness, was Secretary of State on 
26 March, 1929, and prior thereto, and has since that date been and still 
is Secretary of State, performing the functions of that office. The 
defendant, Nathan O'Berry, was Treasurer of the State of North Caro- 
lina on 26 March, 1929, and prior thereto, and has since that date been 
and still is Treasurer of the State, performing the functions of that 
office. 

3. Prior to 26 March, 1929, the Southern Coach Company was a cor- 
poration of North Carolina, having its principal office and place of 
business in the city of Greensboro and conducting a transportation busi- 
ness similar to the business of the Carolina Coach Company. 

4. On 25 March, 1929, following an agreement between the stock- 
holders and the directors of the Carolina Coach Company on the one 
hand and the stockholders and directors of the Southern Coach Com- 
pany on the other hand, an agreement of merger was executed by both 
corporations, whereby the Southern Coach Company was merged into 
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the Carolina Coach Company under and by r i r tue  of the prorisions of 
Article 13 of chapter 22 of the Consolidated Statutes 3f S o r t h  Caro- 
lina, sections 1224-h to 1224-F, inclusire, said merger sgreement being 
filed in the office of the Secretary of State of Norih Carolina on 
26 Narch,  1929, said merger agreement with other ezhibits attached 
hereto containing all of the facts necessary to an understanding of the 
question being presented to the court. 

5. TTThen the plaintiff corporation offered to file i n  the office of the 
Secretary of State the said merger agreement under the ~ r o r i s i o n s  of the 
law, the Secretary of State demanded and exacted of the plaintiff the 
payment of the sum of $1,100, being forty cents on each $1,000 of the 
authorized capital stock of the Carolina Coach Company, before filing 
or allowing said merger agreement to  be filed. Thereupc~n, the plaintiff, 
Carolina Coach Company, paid under protest to the defendant, J. A. 
Hartness, Secretary of State, the sum of $1,100, and tkereafter within 
30 days filed a written denland for the return of the $1,100 with the 
said J. A. Hartness, Secretary of State, and Nathan O'Berry, State 
Treasurer. Thereafter the said J. A. Hartness, Secretary of State, and 
the said Kathan O'Berry, State Treasurer, refused to return or refund 
the said $1,100 and still hold same, as plaintiff contends, contrary to 
law. And the plaintiff, Carolina Coach Company, has pwformed all the 
requirements of the law with respect to payment under protest and 
demand and notice for refund. 

The articles of incorporation and the merger agreement are made a 
part  of the statement of facts. The question at issue is whether the 
plaintiff should hare  been required to  pay $1,100 into ihe office of the 
Secretary of State before filing the merger agreement. lJpon considera- 
tion of the agreed facts Judge Harr is  held that  payment of the sum in  
controversy had been exacted without warrant  of law and adjudged that  
the plaintiff recover of the defendants the sum of $1,100, the amount 
paid under protest by the plaintiff, and interest thereon from 26 March, 
1929, together with costs. The  defendants excepted and appealed. 

dtforney-General Brummi f t  and Assistant Attorney-G~neral Sash  for 
appellants. 

Smith B Joyner f o ~  appellee. 

ADAMS, J. The  certificate of incorporation of the Carolina Coach 
Company, the plaintiff herein, was filed in  the office of the Secretary of 
State on 20 November, 1925, and the stock subscribers, their successors 
and assigns, were thereby made a body corporate, bewing the name 
specified in the certificate. The  total authorized capital stock was 
45,000 shares without nominal or par value, 20,000 shaees representing 
preferred stock, 20,000 shares class A common stock, and 20,000 shares 
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class B common stock. 011 2 October, 1926, the charter was amended 
by changing the authorized capital stock to 27,500 shares without nomi- 
nal or par ralue, 20,000 shares representing preferred stock, 2,500 shares 
class -1 common stock, and 5,000 shares class B common stock. The 
Southern Coach Company mas incorporated 19 February, 1926, and the 
"agreenlent of merger7' executed by the Carolina Coach Compaiiy and 
the Southern Coach Cornpaliy was filed ill the office of the Secretary of 
State on 26 March, 1929. 

I n  1901 the General Assembly enacted a statute imposing prescribed 
taxes for filing in the office of the Secretary of State certificates of in- 
corporation, of increase or decrease of capital stock, of extension or 
renenal  of corporate esistence, of change of name or of business, and 
other certificates relative to corporations. P. L. 1901, ch. 2, sec. 96;  
Revisal of 1905, see. 1233. This  section was amended in 1920 and the 
tax n a s  increased. P. L., Ex. Ses. 1920, ch. 1, sec. 7c. Cnder modified 
phraseology the amended act appears in the Consolidated Statutes as 
section 1218. The act authorizing the merger or consolidation of cor- 
porations did not go into effect until 27 February, 1923. P. L. 1925, 
ch. 77.  I t  was perhaps for this reason that at the session of 1929 the 
General Assembly amended section 1218 by making i t  conform to the 
act of 1020, the anlenclment becoming effective on 20 February, 1929. 
The txvo pertinent sections of the latter statute are as follows: 

''011 filing any certificate or paper relative to corporations in the 
office of the Secretary of State, the following tax shall be paid to the 
State Treasurer for the use of tlle S ta te :  

1. For  certificates of incorporation, forty cents for each thousand 
dollars of tlle total amount of capital stock authorized, hut in no case 
less tlinn forty dollars. 

3. E~stension or renewal of corporate existence of any corporation, tlle 
same as required for the original certificate of incorporation by this 
' sectioii." I?. L. 1929, ch. 36. 

I f  the written instrument executcd by t h e  plaintiff and the Southerii 
Coacll C'ompany, referred to in  the statement of facts as an "agree- 
merit of merger," or a "merger agreerncnt," is in law a certificate of 
iilcorporatioil or an exteiision or renewal of corporate esistence, the 
tax is undoubtedly collectible. The  question of the plaintiff's liability 
for tlie tax turns, therefore, upon the ltgal effect of the agreement, 
taken in connectioii with the facts disclosed by the attached ~xhibi t s .  

I t  may first be rioted that  in riew of tlie statement of facts we are 
not concerned with the law relating to the voluntary conveyance of cor- 
porate property (C. S., 1138), or a sale of stock by one corporation to 
another (C. S., 1166), or a sale of corporate property under execution 
(C. S., 1201), or a sale of the property and franchises of a public 
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service corporation to satisfy a mortgage or other encumbrance as pro- 
vided in  section 1221. But, as hereafter pointed out, we are primarily 
concerned with the construction of certain other statutes. 

A corporation is a creature of the law. "It cannot be created by mere 
agreement of the associates, but it is necessary to obtain sovereign sanc- 
tion, for corporations today can be created only by or under legislative 
authority. The privilege which the Legislature confers upon human 
beings enabling them to act as a legal unit is the corporate franchise." 
1 Fletcher, Cyc. Corp., see. 14. The franchise is distinguishable from 
the capital and from the tangible property and assets of the corpora- 
tion. A corporation may acquire, hold, and transfer property; but the 
sovereign is not indifferent to the public interest. Having granted the 
franchise, the State retains jurisdiction to exercise visitorial or super- 
visory powers over the management of the internal affairs of domestic 
corporations. 

Legislative sanction is essential, not only to the creation, but to the 
merger or consolidation of corp0,rations. Morawetz on Corp., sees. 544, 
545. Recognizing this principle the coach companies based their agree- 
ment upon the act of 1925, which is cited above; and the legal effect of 
the agreement must be sought in  the terms and purpose of the act which 
purports to authorize its execution. The plaintiff argues that under the 
provisions of this act corporations existing under the laws of the State 
may at their election enter into an agreement of merger or of consolida- 
tion, and that the agreement of the companies is a merger of one into the 
other, and not the creation of a new corporation as the result of con- 
solidation. The defendants say that the agreement is in legal effect the 
consolidation of the two companies resulting in  the creation of a new 
corporation. 

There is, of course, a technical distinction between consolidation and 
merger. Merger has been defined as the absorption of a thing of lesser 
importance by a greater, whereby the lesser ceases to exist, but the 
greater is not increased. I t  is the uniting of two or more corporations 
by the transfer of property to one of them, which continues in  existence, 
the others being merged therein. But ordinarily the legal effect of con- 
solidation is to extinguish the constituent companies and create a new 
corporation. Bouvier's Law Dic., Cen. Ed., 799, 801; Black's Law Dic., 
774; 12 C. J., 530; 40 C. J., 649. The distinction is clearly stated by 
Fletcher i n  7 Cyclopedia, see. 4662: "A merger, using the word in its 
strict legal sense, exists only where one of the constituent companies 
remains in being, absorbing or merging into itself all the other con- 
stituent companies, while in  the case of a consolidation a new corpora- 
tion is  created and generally all the consolidating companies surrender 
their existence." It has accordingly been held that where one corpora- 
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tion loses its identity and is merged in another, the latter preserving its 
identity and issuing new stock in favor of the stockholders of the former, 
the transaction is not a consolidation or the creation of a new corpora- 
tion, but is merely the enlargement of the old one. i i e w s  Pub. Co. v. 
Bla,ir, 29 Fed. (2d), 955. But if a statute provides for the consolida- 
tion of corporations and not for merger in the technical sense, an ap- 
parent merger by the retention of the name of one and the abandonment 
of the name of the other does not prevent the operation of the rule that 
consolidation creates a new corporation and puts an end to the separate 
existence of the constituent companies. Chicago Title & T.  Co. v. Doyle, 
259 Ill., 489, 47 L. R. A. (N. S.), 1066. 

Whether, therefore, uniting two or more corporations works their dis- 
solution and creates a new corporation depends upon the statutes under 
which the union is accomplished. And here we encounter the pivotal 
question whether under the act of 1925 the coach companies were 
merged or consolidated. 

I n  an analysis of the statutes i t  is noticeable that they do not observe 
the technical distinction between "merger" and "consolidation." The 
terms are loosely applied; "merger" appears in the headlines of four 
sections of the act and once in  the body of the several sections. I t  is 
not clear that i t  was not used indiscriminately as synonymous with 
consolidation; and the words "consolidated corporation" manifestly 
import a separate and distinct entity. This is obvious from the frequent 
recurrence of the word "new" as descriptive of the corporation created 
by the consolidation. Provision is made for converting the shares of 
each of the old corporations into stock of the "new corporation." Section 
1224(a). Before receiving stock in the "new" or consolidated corpora- 
tion, the shareholders of the old corporations must surrender to the 
"new" corporation their certificates of stock in the old corporation, and 
these certificates shall be canceled by the "new" corporation. Section 
1224(b). I f  a person owning a lost, destroyed, or misplaced certificate 
of stock in one of the old corporations is dissatisfied with the terms of 
the "merger" he may have his stock appraised and paid for upon in- 
demnifying the "new" corporation against loss. Section 1224(b). The 
statutes thus express the primary purpose of creating a new corporation 
by the consolidation of corporations existing under the laws of this 
State. 

The plaintiff's contention is based upon the first clause in section 
1224(a) : "Any two or more corporations organized under the provisions 
of this chapter, or existing under the laws of this State, for the purpose 
of carrying on any kind of business, may consolidate into a single cor- 
poration which may be either one of said consolidated corporations or a 
new corporation to be formed by means of such consolidation." I t  is 



530 I N  THE S U P R E M E  COURT. [I98 

insisted that  the plaintiff is the '(single corporation"; that i t  has absorbed 
the other; and that  its identity and existence continue. 

Whatever force mould otherwise attach to this position is neutralized 
by other statutory provisions. An  agreement signed bgr a majority of 
the directors is  prerequisite to consolidation and to the s2-called merger, 
whether the "single corporation" be one of the consolidated corpora- 
tions or a new corporation formed by means of such consolidation. 
Without the agreement there can be neither merger nor consolidation; 
but the instant the agreement is signed, acknowledged, filed, and re- 
corded the separate existence of the constituent corporations ceases and 
the consolidating corporations become a single corporation in accordance 
with the agreement. Section 1224(b),  T h e n  the separate existence of 
the constituent corporations comes to an  end the n?w corporation 
acquires not only the property, but the powers, privileges and franchises 
of the old corporations, which thereafter have neithe- property nor 
franchise. I t  is provided that  all interests of the old coi.porations shall 
thereafter be the property of the consolidated corporatiorls as effectually 
as they had previously been the property of the constituent corpora- 
tions. Section l 2 M ( b ) .  

The  single or consolidated corporation may issue bonds or other obli- 
gations, negotiable 01- otherwise, to  an  amount sufficient with its capital 
stock to meet such obligations as may be necessary to effect the consoli- 
dation and to secure the payment of its obligations by mortgaging its 
corporate franchise and its real and personal property. Section 1224(f) .  

The  fact that  the agreement is styled a merger is immaterial; it can- 
not affect our decision. The  law controls the corporatioi s ;  tlie corporn- 
tions do not control the law. 

M7e therefore conclude that  the agreement of the coach companies was 
in  contemplation of law a certificate of incorporation aiid that  the plain- 
tiff was liable for  the tax imposed by the act of 1920. 

Judgment reversed. 

BASK 01" ROSE HILL ET AL. v. A. BIcL. GRAHAII.  A D M I S I ~  ~ K A T O K  OF J O H S  
A. BANXERBIAX, DECEASED, ASD THE F IDELITY A S D  .3EPOSIT C031- 
PAXY O F  JIARTLASD. 

1. Principal and Surety B d-Provision in bond that it should be void 
if defalcation were settled without surety's consent 11s binding. 

Under an express stipulation in a bond indemnifyil~p an employer 
against loss through tlie dishonesty of liis employee, that if the employer 
settled or compromised such loss vithout the consellt of the snretr the 
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surety bond was to become void from the beginning, a settlement by the 
employer with the employee in violation of the provision releases the 
surety from liability. 

2. Same--Settlement of bank officer's defalcation by cashier is settlement 
by bank. 

Where a cashier of a bank misappropriates funds of the bank, and the 
defalcation is discovered by the assistant cashier, who has succeeded to 
the duties of the cashier, and the latter effects a settlement with the 
former without the surety's consent, by which the defalcation is made 
good and the proceeds turned over into the assets of the bank, such set- 
tlement is  regarded a s  a settlement or compromise by the bank of a loss 
which might have become the basis of a claim against the surety and 
renders the surety bond void in accordance with an express provision 
therein it  should be void if settlement were made without the surety's 
consent, and the fact that  the assistant cashier had not called the de- 
falcation and settlement to the attention of the directors of the bank is 
immaterial. 

3. Reference C b--Where findings of referee a r e  no t  excepted t o  they 
a r e  conclusive. 

Unescepted to findings of fact by a referee a re  concIusire both in the 
Superior Court and in the Supreme Court on appeal. 

4. Appeal a n d  E r r o r  J e--Where plaintiff is  no t  entitled t o  recover i n  
a n y  event, refusal t o  submit issues t o  jury is  not  error. 

Where the plaintiff is not entitled to recover of a surety in any event, 
the refusal of the trial court to submit issues as  to the surety's liability, 
tendered by the plaintiff and based on his exceptions to the referee's 
report, is not error, the answers to the issues being immaterial. 

. ~ P F E & L  by plaintiff f r o m  Daniels, J . ,  a t  , h ~ g u s t  Term,  1929, of 
DL PLIX. Affirmed. 

T h i s  i s  ail action on a bond i n  the  s u m  of fire thousand dollars, dated 
25 Apri l ,  1923, and  executed b y  J o h n  A. Bannerman,  a s  principal,  and  
the  Fidel i ty  and  Deposit Company,  as  surety. 

T h e  bond is  payable to  t h e  plaintiff,  B a n k  of Rose Hi l l ,  and  i s  condi- 
tioned f o r  the  fa i th fu l  and  honest perfornlance by J o h n  ,I. Bannerman,  
t h e  principal,  of his  duties as  cashier of the  said bank. 

Among other  provisions and  stipulations contained i n  said bond i s  the  
following : 

"Section 6. I f  t h e  employer shall sustain a n y  loss tha t  might  be made  
t h e  basis of a c laim hereunder, a n d  shall settle o r  compromise such loss 
with the  employee without  first securing t h e  consent of t h e  surety to  
such settlement o r  compromise, th i s  bond shall thereupon become ro id  
f r o m  the beginning." 

T ~ I P  plaintiff alleges i n  i t s  complaint tha t  while the bond sued on i n  
this action was in force, J o h n  A. Bannerman,  the  pr incipal  therein, as  
i ts  cashier, f raudulent ly misapplied and  converted to  h i s  own use, money 
belonging t o  the  plaintiff,  the  obligee i n  said bond, of t h e  aggregate 
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amount of $6,756.43, thereby causing plaintiff a loss of said amount. 
This allegation is denied in each of the answers filed by the defendants. 

The defendant, the Fidelity and Deposit Company of Maryland, fur- 
ther alleges in its answer, that after the execution of said bond, plaintiff 
settled with the said John A. Bannerman, its cashier, a loss which the 
plaintiff had sustained in  the sum of $5,000, which might have been 
made the basis of a claim under said bond, without first securing the 
consent of said defendant, and that by reason of such settlement the 
bond is now and has been at  all times since its execution, void, as stipu- 
lated and provided in section 6 of said bond. This allegation is denied 
in the reply filed by the plaintiff. 

The action was referred, without the consent of the parties, for the 
trial of the issues raised by the pleadings. The plaintiff and each of the 
defendants duly excepted to the order of compulsory reference, each 
thereby reserving its right to a trial by jury of the issues of fact raised 
by the pleadings. C. S., 573. 

The report of the referee, containing his findings of fact, and his 
conclusions of law, with exceptions thereto duly filed by the plaintiff, 
and by the defendant, the Fidelity and Deposit Company of Maryland, 
came on for hearing at August Term, 1929, of the Superior Court of 
Duplin County. The defendant, A. McL. Graham, administrator of 
John A. Bannerman, deceased, filed no exception to the report of the 
referee, either to his findings of fact or to his conclusions of law. 

Upon his findings of fact, the referee concluded that plaintiff is en- 
titled to recover of the defendant, A. McL. Gr?ham, administrator of 
John A. Bannerman, deceased, the sum of $6,756.43, with interest and 
costs; and that plaintiff is entitled to recover of the said defendant, 
A. McL. Graham, administrator of John A. Bannerman, deceased, the 
principal in the bond sued on in this action, and of the defendant, the 
Fidelity and Deposit Company of Maryland, the surety in said bond, the 
sum of $56.43, with interest. 

Both the plaintiff and the defendant, the Fidelity and Deposit Com- 
pany of Maryland, duly filed exceptions to certain findings of fact, and 
conclusions of law, set out in the report of the referee. Plaintiff tendered 
issu,es upon its exceptions, and demanded that said issues be submitted 
to a jury for trial. Defendant, the Fidelity and Deposit Company of 
Maryland, moved for judgment on the referee's finding of fact, No. 11, 
contending that its exception to his conclusions of lam No. 2 should be 
sustained. 

The referee's finding of fact No. 11, to which there was no exception 
by the plaintiff, is as follows: 

"11. That sometime during the year 1922, the said John A. Banner- 
man, while cashier of the Bank of Rose Hill, did, without the knowledge 
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or consent of said bank, abstract and misapply from the funds thereof 
the sum of $5,000, and to conceal said misapplication and prevent its 
showing in the bank's balances, made a false entry, or false entries, of 
withdrawal upon the account of Charles Teachey in said bank; that the 
shortage caused thereby in  said account, as early as October, 1922, came 
to the knowledge of W. P. Mallard, then assistant cashier and perform- 
ing the duties of cashier, and having in charge the general management 
of said bank, and Miss Lillian Rackley (now Mrs. A. E. Boney), a 
clerical employee of said bank, and of Joseph Howe, a special clerical 
employee of the bank for about two weeks, in October, 1922, neither of 
whom was a director of said bank; that said Mallard and Howe called 
said shortage to the attention of said John A. Bannerman, who gave no 
satisfaction to them about i t ;  that this knowledge was not communicated 
to any director of the bank or any one else concerned with its affairs 
and management. 

"That said Mallard and Howe arranged a conference about said short- 
age with J .  R. Bannerman, the father of John A. Bannerman, on 30 
January, 1923, at  which no one was present except said Mallard, Howe, 
and the two Bannermans, and when and where the bank sheets showing 
the shortage were presented and the shortage disclosed to the said J .  R. 
Bannerman, who thereupon paid to said Mallard, for the use and benefit 
of the Bank of Rose Hill, and to cover the shortage of John A. Ban- 
nerman in the account of Charles Teachey, $5,000 in cash, and by and 
through the connivance of all present the said bank sheets showing said 
account and shortage on the same, were completely destroyed; that a 
receipt was given by W. P. Mallard, as assistant cashier of said bank, 
for the said $5,000, the said receipt being set out in the evidence ver- 
b c c t k ;  the said sum so received was by said Mallard, assistant cashier, 
duly applied to the cover of said shortage and went into the assets of 
said bank, and so remains to this time; that no notice or knowledge of 
either the said shortage, or the said conference, payment or destruction 
of the said bank sheets ever came to any director or officer of said bank, 
or any one concerned with its affairs, except as above stated, until after 
this suit was commenced; that no notice or knowledge of any of the 
matters above stated, or any fact concerning said abstraction, shortage, 
false entries, conference, payment or destruction of said bank sheets, 
was ever given or communicated to the defendant, the Fidelity and 
Deposit Company of Maryland, until long after this action was com- 
menced, and was never so communicated to said defendant by said bank, 
or any one on its behalf." 

The referee's conclusion of law No. 2, to which the defendant, the 
Fidelity and Deposit Company of Maryland duly excepted, is as fol- 
lows : 
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"2. Tha t  the notice and knowledge had by the assistant cashier and 
clerical force of the Bank of Rose Hill, of the various aci s of dishonesty 
and misapplication of funds of said bank by John A. Bannerman, 
cashier of said bank, are not imputed to said bank, under the circum- 
stances i n  this cause." 

The foregoing conclusion of law was reversed, and upon the referee's 
finding of fact No. 11, i t  was ordered, considered and adjudged that  
plaintiff is not entitled to recover in  this action of the defendant, the 
Fidelity and Deposit Company of Maryland. 

The court declined to submit to the jury the issues raised by the ex- 
ceptions of the plaintiff to the report of the referee. These issues in- 
volved only matters in  controversy between the plaintiff and the 
defendant, the Fidelity and Deposit Company of Xaryland.  The  plain- 
tiff contends that there was error in  certain findings of fact made by the 
referee, upon which he concluded that  said defendant mas not liable, as 
surety on the bond, to the plaintiff, for the full amount of its claim 
against the defendant, A. NcL. Graham, administrator oY John A. Ban- 
nerman, the principal in the bond. 

Upon the findings of fact, and conclusions of law, in  the report of the 
referee, to which there was no exception by the defendant, A. NcL. Gra- 
ham, administrator of John  A. Bannerman, deceased, i t  was ordered, 
considered and adjudged that  plaintiff recover of said defendant the 
sum of $6,756.43, with interest and costs. 

From the judgment that i t  recover nothing in this action of the de- 
fendant, the Fidelity and Deposit Company of Maryland, the plaintiff 
appealed to the Supreme Court. 

Gro. R. Ward and lT'adrd &. Ward fo-r plainf i f .  
Isaac C. Wright for  defendant. 

CONA-OR, J. The determinative question involved in  this appeal is 
whether, after the execution of the bond sued on in  this action, and 
while the same, according to its terms, was in force, the olaintiff, Bank 
of Hose Hill, as employer of John A. Bannerman, its cr~shier, made a 
settlement with its said employee of the loss which i t  h a l  sustained by 
reason of his default, and which might have been made the basis of a 
claim under the bond against the defendant, the Fidelit,y and Deposit 
Company of Maryland, the surety thcreon. I f  this assistant cashier 
was authorized to make the settlement with i ts  cashier, for the loss which 
the plaintiff had sustained by reason of the latter's default, then the 
settlement as found by the referee was made by the bank, and by reason 
of the stipulation and provision contained in  section 6 of the bond, the 
bond Tvas void from the beginning, and the surety is not liable to the 
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obligee for any default of the principal, without regard to whether such 
default occurred before or after the execution of the bond. 

The  facts with respect to the loss, and also with respect to the settle- 
ment, ne re  found by the referee, and are fully set out in his report. 
There n a s  no exception to these findings of fact. A finding of fact made 
by the referee, i n  the absence of an  exception thereto, was conclusive oil 
the hearing in  the Superior Court, as i t  is on the appeal to this Court. 

Tlle settlement of the loss which the plaintiff had sustained by reason 
of the default of its cashier was made with said cashier, by the assistant 
cashier of the plaintiff. The  assistant cashier did not undertake to com- 
proinise plaintiff's claim against the cashier for  tho amount of the loss. 
H e  demanded and received payment in  full of the claim. Upon all the 
facts found by the referee in  this case, the assistant cashier mas au- 
thorized to make the settlement, which he did in good faith, and in tlie 
interest of the bank. Under the express provision of tho bond, the settlc- 
nient n ithout the consent of the surety rendered the bond roid from the 
begiimi~ig and released the surety from any and all liability tiirreunder 
to the obligee. 

At the date of the settlement with him J o h n  -1. Uarlnerman was tlie 
cashier of the plaintiff bank only in name. H e  had ceased to be the 
a c t i ~ r  cashier, and his duties and powers had devolved upon the assistant 
casliit,r, peildiiig the election and qualification of his successor. Upon 
his discol-ery of the shortago in the account of a customer of the bank, 
which had occurred while the cashier was in active charge of the bank. 

u 

it n a s  rile duty of the assistailt cashier to demarld and insist upon a 
settlemellt of the loss which the bank had sustained by the shortage. 
This he did in good faith. The moliev which he received in settlement - 
of the claim against the cashier, was promptly applied to the payment of 
the loss. The  failure of the assistant cashier to report the loss and the 
settlenlellt to the directors did not affect the validity of the settlement. 
C11on the express proTision of the bond, the effect of the set t lein~nt was 
to rentlcr the bond void from the beginning and to release the surety from 
ally and all liability thereunder to the obligee. 

There was no error i n  the refusal of the court to submit the issues 
preseiited by the plaintiff, based upon its esceptioiis to  the report of the 
referee, to the jury. These issues involved only matters in controversy 
b e t ~ w r n  the plaintiff and the surety. As there was no error in the judg- 
ment that rdaintiff in no event is entitled to recover in this action of the 
surety, the answers to the issues are immaterial. Tlle judgment is 

Mirmed.  
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G E N E  NEWTON, ADMINISTRATRIX, v. LEON S. BRASSFIELD ASD W. B. 
DRAKE, RECEIVERS, ET AL. 

(Filed 26 March, 1930.) 

1. Highways B g--Evidence of intestate's contributory negliigence in run- 
ning in front of bus held sdc ient .  

Evidence in this case that the plaintiff's intestate suddenly ran in 
froiit of and was killed by the defendant company's bus i is  held sufficient 
to sustain an affirmative answer to the issue of contributory negligence 
and bar a recovery in an action for wrongful death. 

2. Appoal and Error J +Assignments of error on i ~ u e  answered in 
appellant's favor will not be sustained. 

Assignments of error arising on an issue found in the a,?pellnnt's favor 
will not be sustained on appeal. 

3. Trial G d--Jurors will not be heard to impeach their own verdict. 
Jurors will not be heard to impeach a verdict after it hams been rendered 

to and received by the court. 

APPEAL by plaintiff from Harwood, Special Judge,  and a jury, at 
Special November Term, 1929, of WAKE. N O  error. 

This is an action for actionable negligence brought by plaintit? against 
the defendants for damages for killing her intestate. The defendants 
denied negligence and set u p  the plea of contributory negligence. 

The issues submitted to the jury and their answers thereto, vere as 
follows : 

"1. Was the plaintiff's intestate, Charles T. Newton, injured and 
killed by the negligence of the defendants as alleged in the complaint? 
Answer : Yes. 

2. Did the plaintiff's intestate, Charles T.  Newton, by his own negli- 
gence, contribute to his injuries and death as alleged in the defendant's 
answer ? Answer : Yes. 

3. What amount of damages, if any, is the plaintiff entitled to recover 
of the defendants? Answer : 1 ,  

The plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. 

11.1. C. Pea,rce and Thos.  W .  Rufi.n f o r  plaintiff. 
Clyde A. Dougtass a d  W .  B. Jones for defendants. 

PER CURIAM. The plaintiff's intestate was killed by a bus operated 
by defendant, on 22 June, 1929, about 9 :15 p.m. on Highway No. 50, 
in the village of Forrestville, in Wake County, N. C. The plaintiff's 
intestate left surviving him a wife and five children. T1e defendants' 
bus was going around a curve or semi-circle, and killed plaintiff's intes- 
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tate on the highway. The jury on the trial of the facts found the de- 
fendants guilty of negligence and the  lai in tiff's intestate guilty of con- 
tributory negligence. 

Some of the witnesses for plaintiff testified in  pa r t :  
Genie Sewton:  Saw her husband killed. "From the time the light 

shown on him he was 129 steps away, and the bus came just like an 
areoplane. I saw my husband a t  the time the light first shone on h im;  
he ran to get out of the way. I n  regard to how much time elapsed from 
the time the light was on him until the bus hit him, i t  was just like 
lightning." The bus was going 50 miles an  hour ;  the road was crooked. 
She further testified: "A driver of an  automobile could see around this 
curre after he turned, but the bus driver could not see from where he 
was. The bus was twenty-nine steps from my husband when the light 
shone on him." On cross-examination: "My husband was hit on the 
right side, by the left fender of the bus. H e  was not trying to run 
across the road in  front of the bus. H e  was trying to get out of the way 
of the bus. . . . I t  was the left fender and lamp that hit  him. I t  
was turning to the left when i t  hit him. I t  was going around a curve. 
. . . H e  (my husband) was in  a curve and he could not see." I n  
response to the question, "What was there to keep him from seeing 
across an  open space where i t  ends?" witness answered, "You just could 
not see. I t  ( the highway) was crooked. I t  was as crooked as your 
arm. You cannot look across and up  where the curve begins. . . . 
H e  was not a deaf man, and was not hard of hearing. H i s  hearing was 
all right. His  eyesight was good." I n  response to the question, "Could 
he see all r ight;  do you know why he went across the road and turned 
back to go that  way ?" Witness answered, "He just changed. H e  startcd 
slowly across the road, and he kept a slow gait until the light of the bus 
shined on him and then he ran. H e  was already in front of i t  when the 
light shined on him. The left fender struck him. I t  just came like that  
and hit him while he was running to the right side." 

T I7 .  T. Rnines testified in  par t :  "The bus ran  220 feet after i t  struck 
X r .  Xexton. I t  carried the body of Mr. Newton 107 feet, and i t  went 
113 feet before it dropped the body, making a total distance of 220 feet." 
On cross-examination: "The bank would not interfere with the view of 
the man on the road, but i t  would interfere with the light of a bus seeing 
a man. A man in the center of the road could see beyond the curve if 
he would stop and look. I f  Mr. Newton stopped in  the road before 
going on that  road he could have seen that bus coming down the road. 
The bus was running fifty miles per hour before it hit. . . . I t  was 
a star-light night. I t  was not bright. There was a light where it hap- 
pened on that post. . . . I said awhile ago if Mr.  Newton had 
stopped and looked towards Wake Forest he would have seen the light, 
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but his back was towards Wake Forest. The bus driver 2ould not liare 
seen across these lots and seen Mr.  Ne~vton.  At a point 200 feet from 
where Mr. Newton was struck the light did not focus on the highway; it 
focused thirty feet off the highway. I was on the inside arid Mr.  h ' e ~ ~ t o n  
was on the outside. From where Mr.  h'ewton started across he was in a 
better position to see the bus than I was." 

Xrs .  W .  T .  Raines: '(The bus ran into him. When the light flashed 
on him he  tried to run across and the bus ran on him. He was struck 
immediately when he ran in front of it, i t  was just as quick as that. 
H e  was in  the center of the road as near as I could see. H e  left and ran 
into the west side right in the path of the bus. When he  jumped in 
front of it it  was just a little way from him. There v a s  no time to 
stop after the light flashed on him. H e  was in  the center of the road 
when the light flashed on him, as near as I could see." 

R. V .  Bridges, on cross-examination, testified: "He v a s  not in the 
center of the road when the light flashed on him. H e  liked one step of 
being in the center of the road. I did not see any reason for liiin to 
jump right in front of the bus. H e  jumped in between and the bus was 
right on him. The driver did not have any time to do anything. The 
bus hit him as soon as he jumped in  front of it." 

Some of the witnesses for the defendants testified in  pa r t :  
D. A. Baker: "I was sitting a little behind the driver. I could have 

put niy hand on his shirt. When I first saw Mr. Se l f - tm he wac: ap- 
proaching the highway. Mr.  Kewton was not on the hard surface; he 
was coming toward the highway and stepped upon the highway. I could 
not say whether he was on the shoulder or not; he  mas on the east side, 
and came to a halt and dashed right in front of the bus. The bus was 
right a t  him. The bus was making thirty or thirty-five miles an  hour. 
I t  was traveling on the right hand side of the highway. The left hand 
fender of the bus struck Mr. Newton. . . . There o m  nothing to 
obstruct my view of the way the wreck happened." 

I t  was in  eridence on the part of defendants that ihe horn blew 
several times and further eridence to the effect that the 7-ien- was un- 
obstructed towards Wake Forest for practically 500 feet. 

J .  B. Lee, the bus driver : "At the time Mr. Newton w s  killed I  as 
going south. I t  was running thirty or thirty-fire miles per llour  hen 
A h .  xewton was killed. I have traveled the highway from Forestrille 
a good many times in  the night time. I was at all time:; able to see a 
distance of 200 feet ahead of me between the beginning of the curve and 
the point at  which Mr.  Newton was hit. I was on the right side. I was 
not on the left side. When I first saw Mr. Newton he was on the left 
side of the road, near the edge of the hard surface. H e  n a s  walking on 
the edge of the hard surface and stopped and he turned and looked in the 
direction of Wake Forest. As the bus came around the curre  at  a slow 
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rate of speed and I got so near to him that  i t  was impossible to stop, he 
daslied and r a n  across the road right i n  front  of the bus." At this point 
the n-itness was asked the following question: "If he had remained 
where he was before he dashed and r an  across would the bus have hit 
llir~i a t  all?" Answer, "No." "The bus was within thir ty feet of him 
when he dashed in front  of it.  The  left hand fender and the headlight 
struck hiin. When it struck h im I went all to pieces and lost my  nerve, 
just like a man would have done in  striking a human being. I was not 
able to stop immediately." 

I t  will be noted that  the jury on the first issue found the defeudant 
guilty of negligence, and on the second issue the plaintiff guilty of con- 
tributory negligence. Several assignments of error of plaintiff relate to 
the first issue; they cannot be sustained, as the finding by the jury on 
that  issue was in his favor. We see no prejudicial error i n  the excep- 
tious to the eridence and the refusal of the prayers for instruction as 
requested by plaintiff in the light of the findings of the jury. As to the 
fi~-e jurors n-110 signed the statement, i t  is well settled that  jurors cannot 
be heard to imgeach their verdict. We can find on the whole record no 
prejudicial or reversible error. The case was submitted to the jury, and 
as triers of the fact we are bound by their findings. We find in  law 

S o  error. 

MRS. R. B. JORDAN v. C. G.  HATCH. 

(Filed 26 March, 1930.) 

1. Trial E e-Where requested inst~uctions are substantially given it 
is sufficient. 

Where special instructions requested are substantially giren in the 
charge it is sufficient. 

2. Trial G c-Directed verdict will not be given on conflicting evidence. 
A directed verdict will not be given on conflicting evideuce. 

3. Trial E c-Instructions as to matter not raised by pleadings or con- 
tentions are not required. 

Instructions in a personal injury case as to concurreut negligeuce are not 
required n-hen the question is not raised by the pleadiugs or the conten- 
tions of the parties. 

L 1 ~ ~ ~ ~ i ~  by plaintiff from Cranmei*, J., at  Ju ly  Term, 1929, of LEE. 
No error. 

Action to recover damages for personal injuries sustained by plaintiff, 
when the automobile i n  which she was riding as a guest was struck by a 
truck owned by defendant and driven by his employee. 
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The driver of the automobile turned sharply to the left, and drove 
across the highway for the purpose of entering an intersecting road. The 
truck, which mas following the automobile, struck it before the auto- 
mobile had cleared the highway. As a result of the collision, plaintiff 
was injured. 

Plaintiff alleges in her complaint and offered evidence tending to show 
that the collision was caused by the negligence of the driver of the truck, 
and that his negligence was the sole, proximate cause of her injuries. 
These allegations are denied by the defendant, who offered evidence 
tending to contradict the contentions of the plaintiff. 

Plaintiff specifically alleges in her complaint and offered evidence 
tending to show that at the time of and immediately before the collision, 
the automobile in which she was riding was operated by its driver in a 
careful and lawful manner. This allegation is denied by the defendant, 
who offered evidence tending to show that the sole, proximate cause of 
plaintiff's injuries was the negligence of the driver of the autonlobile in 
which plaintiff was riding. 

The jury by its answer to the first issue found that plaintiff was not 
injured by the negligence of defendant as alleged in the complaint. 

From judgment that plaintiff recover nothing of the defendant by 
this action, plaintiff appealed to the Supreme Court. 

Gavin, Teague & Bywly ,  and Hoyle & HoyCe for plaintiff. 
S o  counsel for de fedan t .  

PER C ~ R I A M .  The only assignments of error on this appeal are based 
upon plaintiff's exceptions with respect to the charge of the court to the - - 

iurv. These assipnkents of error cannot be sustaiied. " " -2 

Plaintiff's prayers for instructions to which she was entitled were 
given substantially, although not literally; in the charge. This was 
sufficient, as has been generally held by this Court. Lloyd v. Bowen, 
170 N. C., 216, 86 S. E., 797, and cases cited in the opinion of Walker ,  J. 
I t  was not error to refuse to charge the jury, as requested by plaintiff, 
that upon all the evidence they should answer the first issue, Yes. The 
evidence with remeet to this issue was conflicting. and was therefore " 2 

properly submitted to the jury, both upon the question 3f defendant's 
negligence, and upon the question of sole, proximate cause of the injuries 
sustained by plaintiff. Eawood v. R .  R., 192 N.  C., 27, 1.33 S. E., 180. 
Neither thk gllegations in  the pleadings, nor the contrntions of the 
parties called for an instruction as to concurrent negligence. TThite v. 
Realty Co., 182 N. C., 536, 109 S. E., 564. 

MTe find no error on this appeal for which the judgrreilt should be 
reversed. 

No error. 
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K A T H L E E N  J O N E S ,  ADMINISTBATRIX OF L E T T I E  JONES,  v. S. J .  STANCIL,  
W. L. D U P R E E ,  L. J. P E N N Y  AND MRS.  L. J. P E N N Y .  

(Filed 26 March, 1930.) 

Master and Servant D b--Where lessee was to use lessor's truck only 
during day, lassor is not liable for injluy caused by defective lights. 

Where under the terms of a lease the lessee was to use the lessor's 
automobile truck only during the day, the lessor is not liable in damages 
to a third person for an injury caused by defective lights thereon while 
the lessee mas driving the truck at  night in violation of the terms of the 
agreement. 

APPEAL by plaintiff from L y o n ,  Emergency Judge, January Special 
Term, 1930. From WAKE. Affirmed. 

Thos .  TI'. Ru.fin for plainfi f .  
Robert N .  Simms f o ~  L. J .  P e n n y  and Mrs. L. J .  Penny .  

PER CURIAM. The defendant Stancil rented a farm owned by Mrs. 
L. J. Penny for the year 1929. The rental contract was made by 
Stancil and L. J. Penny, who represented his wife in the transaction. 
Penny was to furnish the land, the stock, and one-half the fertilizer. 
Stancil was to furnish the labor, and the crop was to be divided between 
them. Stancil hired a Ford truck from Penny in which Stancil hauled 
cotton pickers to and from the farm. On 19 October, 1928, a collision 
occurred between the truck, which was driven by Stancil, and a Ford 
coupe, which was driven by W. L. Dupree. The plaintiff's intestate was 
injured by the collision and within a short time she died from the 
effects of her injury. The plaintiff brought suit to recover damages for 
her wrongful death. At the close of her evidence her counsel admitted 
that she had no cause of action against Dupree; the judge dismissed the 
action against L. J. Penny and his wife, and the plaintiff took a volun- 
tary no,nsuit as to Stancil. 

The plaintiff contends that there was error in  ordering a nonsuit as to 
L. J. Penny. The contention is based upon the theory that Penny 
owned the truck; that he knew i t  had no lights; that it could not be 
safely operated at night; and that the owner is liable for injuries caused 
by the negligence of the lessee. I t  is needless to consider this proposi- 
tion of law for the reason that the plaintiff's evidence shows that accord- 
ing to the agreement between Penny and Stancil the truck was to be 
operated only in daytime when there would be no occasion for using the 
lights. I f  Stancil was negligent in  operating the truck in breach of his 
agreement his negligenco cannot be imputed to Penny, who contracted 
to prevent the negligence which resulted in the intestate's injury. 

Judgment affirmed. 



IK  THE S U P R E M E  C O U R T .  

MAX MAYERS, E s ~ c u ~ o r :  OF THE WILL OF JOE DANIEL, DECEASED, v. 
BASK OF' BLADES, REXFORD SQUIRES, ASD L. E. SQUIRES. 

(Filed 2 April, 1930.) 

1. Bills and Notes D b: D c-One signing note as maker is primarily 
liable to holder and is not discharged by extension. 

The negotiable instrument law fises the liability of tht? parties on a 
negotiable instrument, and where a party signs a note as, maker, C. S., 
2077, he is primarily liable thereon to a holder in due course, and he 
may not claim to be secondarily liable a s  an accommodation endorser 
(C. S., 3009), contrary to the express terms of the instrument as  against 
a holder who acquires for value before maturity, and his position that  he 
mas discharged by a n  extension of time of payment given to another 
whose name appears on the instrunlent as  endorser is not meritorious. 

2. Mortgages B d-Where holder of note takes a mortgage from surety 
and buys in property at tax sale, maker is not entitled! to have note 
credited with value of land. 

Where the one primarily liable on a negotiable note for which one 
secondarily liable has given as  additional security a mortgage on lands, 
and the hdder  for value before maturity has recovered judgment against 
those liable on the note, and then has bought in the land mortgaged as ad- 
ditional security a t  a tax sale and has received from the sheriff a tax 
deed therefor: Held, the one primarily liable upon the insirument has no 
equity of subrogation or otherwise to require the holder of the instru- 
ment to apply as  a credit on the note the value of the l a n l  for which he 
received the tax deed, the mortgagor of the land not appealing from the 
judgment of the lower court. 

APPEAL by  plaintiff f r o m  Grad,y, J., a t  J a n u a r y  Tcmrm, 1930, of 
BLADEN County. Affirmed. 

O n  1 May,  1920, Joe Danie l  executed and  delivered to L. E. Squlres  
two notes under  seal, each i n  t h e  s u m  of $2,000 wi th  interest a t  6 per  
cent,  the  first due  1 5  December, 1920, a n d  the  second 1 J a n u a r y ,  1921. 
L. E. Squires  a n d  Rexford Squires, h i s  son, endorsed them i n  blank, a n d  
on  1 5  September, 1920, t h e  B a n k  of Bladen bought them. T h e  bank 
alleged t h a t  i t  purchased them f o r  value, before matur i ty ,  and  without  
notice of a n y  equities i n  favor  of t h e  maker  o r  endorsers. O n  1 5  Sep- 
tember, 19.20, a t  the  t ime  t h e  bank bought t h e  notes, Rexford Squires  
executed t o  t h e  bank a mortgage on  two tracts  of l and  i n  Bladen a n d  
Columbus counties t o  secure t h e  indebtedness evidenced by  t h e  two 
bonds which J o e  Daniel  had  executed to L. E. Squires. 

T h e  B a n k  of Bladen on 1 3  February ,  1923, instituted a n  action a n d  
secured a judgment  against  J o e  Danie l  and  Rexford Squii-es on the two 
notes referred t o  above a n d  obtained a decree f o r  t h e  foreclosure of the  
mortgage. O n  21  J a n u a r y ,  1926, J o e  Danie l  borrowed f r o m  the  bank 
the  sum of $374, which added to t h e  judgment amounted lo $1,635, and  
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to secure the payment of the judgment and the amount borro~ved lie 
assigned to the bank certain mortgages which he held and conveyed to it 
certain articles of personal property. H e  expressly agreed that tlie 
judgment against hinl should remain in  force and effect, and that this 
instrument should be additional security. The  amount thus secured was 
reduced by subsequent payments. 

The  plaintiff, as executor, brought the present suit oil 1 6  January,  
1929, to cancel the juclgment which had been recorered against Joe  
Daniel by the Bank of Rladcn. Judge Grady gare  judgment for the 
plaintiff against L. E. Squires and Rexford Squires, who did not appeal, 
and judgment of nonsuit as against the Bank of Bladen and from the 
judgment of nonsuit the plaintiff appealed. 

I .  C.  Fr ight  for plainti f .  
H .  11. Clark f o ~  Bank of UTacEen. 

A o ~ a r s ,  J. AS revealed by the coinplairit the plaintiff's theory of the 
case is substantially as  fo l lom : L. B. Squires bought two tracts of land 
from George Cur+ and had the deed made to his so11 Resford Squires, 
who held the legal title as agent or trustee for his  fa ther ;  the debt 
secured by the mortgage executed by Resford Squires to the Bank of 
Bladen was the debt of L. E. Sq~l i res ;  the notes endorsed to tlie bank 
by L. E. Squires and Resford Squires viere executed by J o e  I)aniel, the 
plaintiff's testator, without receiving value, and for the accoriiinodatioi~ 
of tlie payee; the bank knew that  the notes were acconirnodation paper;  
a t  most Daniel was only a surety; the bank extended the time of pay- 
lilent without the knowledge or consent of Daniel, and permitted L. E. 
Squires to cut the timber from the mortgaged land a i d  dispobe of it 
without applying it on the debt, thereby releasing Daniel from liability 
on the notes; and for these reasons the plaintiff is entitled to a cancella- 
tion of the judgment nllich is  a lien on the testator's real estate. 

The  evidence does not support this theory. Daniel executed the tnu  
notes 1 May, 1920; tlie bank bought them 15 or 1 6  September, 1920, and 
required a mortgage ~5h ich  was then g i \ e l ~  by Rcxford Squires as addi- 
tional security. Ostensibly, then, Daniel was the primary debtor. 
Under the Kegotiable Instruments Law the person primarily liable on 
an  instrument is the person who by the terms of the instrument is abso- 
lutely required to pay it, and all other parties are secondarily liable. 
C. S., 297'7. An accommodation party is one who has signed the instru- 
ment as maker, drawer, acceptor, or  endorser, without receiving value 
therefor, and for the purpose of lending his name to some other person. 
C. S., 3009. The accommodation party referred to in  this section is 
regarded as the one primarily liable under the provisions of section 
2977. 5 Uniform Laws Annotated, 528. The position that  by esecut- 
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ing an accommodation note the maker merely lends his credit to the 
payee and does not become liable to him does not warrant the conclu- 
sion that the maker is not liable to a holder for value. By the terms of 
the statute an accommodation party is liable to a holder for value, not- 
withstanding such holder at  the time of taking the instrument knew 
him to be only an accommodation party. C. S., 3009. A holder for 
value is not necessarily a holder in  due course. 5 Uniform Laws Anno- 
tated, 212. The general rule is that the maker of an aacommodation 
note is liable to a holder for value with or without notice of the char- 
acter of the maker's obligation. 5 Uniform Laws, Supplement 1928, 
page 80. I t  follows that knowledge of an endorsee for ta lue that the 
note was given for the accommodation of the payee is noi; a defense to 
an dction by the endorsee against the accommodating maker. Bran- 
nan's Neg. Ins. Law, 4 ed., 270. But there is  evidence tending to show 
that the Bank of Bladen was not only a holder for value, but a holder 
in due course. C. S., 3033. The bank denied that the notes were 
accommodation paper, but if it be granted that they were, the fact 
cannot under the circumstances disclosed by the evidence avail the 
plaintiff as ground for relief. 

I t  is manifest from what has been said that the plaintiff's position 
with respect to the alleged suretyship of his testator is no; meritorious. 
I t  is an extension of time given by a creditor to the principal debtor 
which under certain conditions discharges the surety from liability; 
but a release of the surety does not usually affect the liability of the 
principal. The debt due the bank may have been the debt of L. E .  
Squires; but as between the bank and the maker of the note the question 
of primary liability is fixed by the terms of the instrument. We find no 
evidence whatever that the bank by extending the time of payment to 
the mortgagor or by permitting timber to be removed from the land 
intended to do anything, or did anything, to impair its right to hold the 
maker of the notes to his primary liability for the debt. 

The mortgagor failed to pay the taxes due on the land described in the 
mortgage executed by Rexford Squires to the Bank of Bladen, and the 
county of Columbus brought suit against the bank and others for the 
collection of the tax. Commissioners duly appointed sold the land and 
the bank became the purchaser. The plaintiff contends that as the 
mortgagee purchased the mortgaged property at  a tax sale and received 
a deed for i t  the mortgagor can elect to have the mortgagee credit the 
mortgage debt with the value of the land. I t  will be noted, however, 
that the mortgagor has not appealed. He  seems to be content with the 
judgment. The plaintiff's testator, as we have seen, was primarily 
liable to the bank, and the plaintiff is not in  a position to be subro- 
gated to any rights the defaulting mortgagor may have had. 
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The record is inconsistent with the plaintiff's contention. The tes- 
tator not only suffered judgment to be entered against him on the notes; 
after the judgment was docketed he borrowed money from the bank and 
secured both the amount borrowed and the docketed judgment by his 
own mortgage and his assignment of other securities to the bank. With 
knowledge of existing conditions he admitted his indebtedness and at- 
tempted to make the bank secure. We have discovered no valid reason 
in law or equity for granting the relief sought by the plaintiff upon his 
complaint and his evidence. 

Judgment affirmed. 

STATE v. FRANK BIRKMAN. 

(Filed 2 April, 1930.) 

Homicide G d-Where accused is without means, his failure to provide 
proper burial is incompetent as evidence of his having killed his 
wife. 

I n  a prosecution of a husband for the murder of his wife evidence that 
he failed to provide or help purchase a coffin and clothes for the burial 
of the wife is incompetent as evidence of his guilt of her murder when it 
appears from uncontradicted evidence that the husband was out of a job 
and without means at  the time, and an instruction to the jury that it 
might consider this circumstance in so far as it related to the defendant's 
attitude toward his wife and so far as the jury thought it threw light 
upon what the defendant did to his wife is reversible error, aud the 
judgment of second degree murder will be set aside and a new trial 
ordered on appeal. 

CRIMINAL ACTION, before Johnsm, Special Judge, at August Term, 
1929, of CUMBERLAND. 

The defendant was indicted for killing his wife. The evidence tended 
to show that the defendant and the deceased were married on 4 August, 
1929. The deceased died on the night of 12 August, 1929. The evi- 
dence tended to show that the deceased and her husband had had some 
dispute on the afternoon of August 12th) and that thereafter the deceased 
went to the room of Mrs. Sallie Andrews at the Palace Hotel in Fay- 
etteville, arriving there about 8 :30 o'clock. The defendant came to 
their room about 11 :30 o'clock, and the deceased was lying on the bed. 
"She jumped up off the bed and started fighting Frank, scratching him 
in the face. and Frank hit her somewhere between her breast and her 
lower body (indicating between her middle breast line and her pelvis). 
. . . H e  struck her like that (indicating a punch with the fist 
straight out in  front, on level about elbows). When he hit her she just 
crumpled down, her hands, head and all, just went down; she fell on the 
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floor, and F rank  picked her u p  in his arms and threw her on the bed. 
. . . Frank  pulled her u p  further on the bed and put pillows under 
her head. H e  said, 'Old lady, if you ain't dead, I mill beat hell out of 
you tomorrow.' The  deceased said nothing else and hecame quiet. 
Later on in the night, after applying ice to her head a n l  portions of 
her body, a doctor was summoned who pronounced her dead." 

There was evidence to the effect that  the deceased had been drinking. 
The  uncontradicted eridence was that  the defendant had no job a t  the 
time of his wife's death. H i s  relatires were also without financial 
means. d sister of deceased, over the objection of defendant, was per- 
mitted to testify as follows: "I asked him (defendant) about putting 
her in a casket, and he said he was not able and he could not get it,  and 
I asked h im if he  could get his  people to help out, and he said, 'No, they 
were not able.' I asked him about buying a pair of hose, and he said 
he did not have the money. Me and my father arranged for the funeral. 
The  h d y  was carried to 3IcColl to an  undertaker's office, and then we 
took her home. After the body got to XcColl I did not see Birkman 
until the next morning. H e  was a t  Roy ,llcLaurin's officl., in McColl. 
Roy McLaurin is the mayor. F rank  did not ha re  much to say to me. 
H e  said we could go ahead and ha re  the autopsy made, but that  we 
would find out that  she committed suicide. . . . I didn't go along 
with the body to South Carolina. I t  was not i n  a coffin. I t  was first 
taken to an  undertaker's office and arrangements made to put it in a 
casket, and then it was carried to my  house. When the body got there 
i t  had the same clothes on it.  Other clothes were put on the body when 
we took her back to the undertaker's office." 

The defendant was conricted of murder in the second degree and sen- 
tenced to a term of not less than four nor more than seven years in the 
State's prison. 

F rom judgment pronounced the defendant appealed. 

Attorney-General Brummitt and rlssisfant Attorney-Gencral .Xaslz. for 
the State. 

Simocks Le. Simocks  and Bullard tfi  Sfrilzgfield for defendant. 

BROGDEN, J. I n  arraying the contentions of the State, the tr ial  judge 
stated to  the ju ry :  "The State contends that  his conduct afterwards, in 
failing to proride his wife a burial, according to the customs in  civilized 
and enlightened communities, his failure and refusal to prcride suitable 
clothing, and to assume a tender attitude toward her, i s  eiidence from 
which you may infer, both, that he struck her, and that  at the time he 
entertained towards her malice, a t  the time he struck her." 

Thereafter, the tr ial  judge instructed the jury:  "The fact that a 
woman has died and has been sent to South Carolina, u.ider circum- 
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stances that  may not appeal to you as being proper, is no ground for 
conricting the defendant. Tha t  has no place in  the trial. You can con- 
sider those circumstances in so f a r  as they relate to the attitude of the 
defendant toward his wife, and in so f a r  as you may tliink it throws 
light upon what he did to his wife, if anything." 

The uncontradicted eridence was to the effect that  the defendant at 
the time of the death of his  wife was totally without financial means to 
purchase suitable clothing o r  provide a suitable and proper casket for 
his nife.  H i s  failure to proride a casket and suitable clothing was used 
by the State not only as evidence of malice, but also as evidence that  he 
struck the blow which caused the death of the wife. The  defendant 
denied that  he struck his w i f ~ ,  and the evidence does not disclose that 
there was any evidence of a blow foulld upon her body after her death. 
The  declarations, mental attitude or unnatural  conduct of an accused 
may, in proper instances, be submitted to the consideration of a jury 
upon the question of guilt. S. L.. Brabham,  108 N .  C., 793, 13 S. E., 
217; 8. v. TVilcox, 132 N .  C., 1120, 4-1 S. E., 625; b'. v. Lance, 1.19 
N. C., 551, 63 S. E., 198;  S. 2.. Plyler., 133 X. C., 630, 69 S. E., 269; 
d. v. , l fwood,  176 N. C., 70-1, 97 S. E., 12. 

However, there s e e m  to be no legal support for the theory that the 
finailcia1 inability of an  accused to proride a proper burial is evidence 
of guilt. I f  ally evidence had been offered tendilig to show that the 
dcfcndant was fiiiancially able to pro1 ide a proper and decent burial for 
his wife, and neglected and refused to do so, such circurustance rniglit be 
competent and atlniissible, at least, upon the question of malice; hut no 
such a situation is disclosed in the present record, and the defendant's 
esception is sustained and a new tr ial  awarded. 

There are certain exceptions to the expert testimony relating to the 
force of tho blow alleged to have been inflicted by the defendant. Por-  
t iom of this testimony lie in the twilight zone of legal competency, but 
as a new tr ial  must be had, we deem it ilnnecessary to discuss them. 

S e w  trial. 

STATE r. KAl'H,AS BLAKE. 

(Filed L l ~ r i l ,  1030.) 

Criminal Law G 1-Defendant is entitled to testify upon voir dire as to 
voluntariness of confession. 

Where evidence is talien upon the voir dire as to the competency or 
voluntariness of the colifessioii of the  prisoner charged with murder, the 
prisoner, at his own request, is entitled to be heard as to the voluntariuess 
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of the confession, and a denial of the right will be held for reversible 
error as denying to the prisoner the benefit of his own tentimony and as 
impelling him to take the stand upon the trial to deny its; voluntariness. 

APPEAL by defendant from Cranmer, J., at December Term, 1929, of 
DURHAM. 

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of one Will Hall. 

From an adverse verdict and judgment of death by electrocution pro- 
nounced thereon, the prisoner appeals, assigning errors. 

Attorney-General Bmmmitt a8nd Assistant Attorney-Gmeral Nash for 
the State. 

Philip A. Escofery fm defendant. 

STACY, C. J. The record is in a very unsatisfactory condition, but one 
circumstance seems to appear with certainty, and that is, i n  hearing evi- 
dence on the voir dire to determine the competency or voluntariness of 
an alleged confession, made by the prisoner while in jail, the court de- 
clined to permit the prisoner to testify, and ruled upon the State's evi- 
dence alone that said confession was voluntary, and admitted the same in 
evidence. I n  this there was error. 8. v. Fox, 197 N. C., 478, 149 S. E., 
735. The prisoner, a t  his own request, was entitled to be heard on the 
preliminary inquiry looking to the admissibility of the alleged confes- 
sion in evidence. S. 21. Whitmtw, 191 N.  C., 659, 132 S. E., 603. 

The ruling was hurtful in two ways:'l. I t  denied to the prisoner the 
benefit of his own testimony while the admissibility of tht: alleged con- 
fession was in issue; and (2)  thereafter he felt impelled to take the 
stand as a witness in his own behalf and deny its voluntariness, but for 
the admission of which a different course might have been pursued on 
the trial. 

For the error, as indicated, in declining to hear the prisoner on the 
preliminary inquiry as to the voluntariness of the alleged confession, a 
new trial must be awarded, and i t  is so ordered. 

New trial. 

SCOTT DRUG COMPAUY v. MRS. N. A. PATTERE'ON. 

(Filed 2 April, 1930.) 

Venue C a--Removal of receivership action from county of defendant's 
residence for creditors' convenience is erroneous. 

Where an action in the nature of a creditors' bill and for the appoint- 
ment of a receiver is brought in  the county wherein the defendant resides, 
and a temporary receiver is therein appointed, upon the hearing at 
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chambers in another county wherein the temporary receivership is made 
permanent, an order removing the cause to the county of the hearing for 
the convenience of a large number of creditors is improvidently made, and 
that part of the judgment will be stricken out on appeal. 

APPEAL by defendant from Ha,r&, J., at January Term, 1930, of 
ORANGE. 

Civil action in the nature of a creditors' bill and for the appointment 
of a receiver. 

The action was instituted in the Superior Court of Orange County 
7 January, 1930, and on the following day a temporary receiver was 
appointed and the defendant required to appear in Durham, before Hon. 
W. C. Harris, at  Chambers, on 17 January, 1930, and show cause why 
the temporary receivership should not be continued. 

Thereafter, at the hearing in Durham, the receivership was made per- 
manent, and the cause ordered removed from Orange County to Durham 
County "for the convenience of a large number of the creditors and 
attorneys for creditors," and to be consolidated with another cause 
pending in the Superior Court of the latter county. The plaintiff is a 
corporation with its principal place of business in Mecklenburg County, 
while the defendant is a resident of Orange County. 

The defendant appeals from the order of removal, assigning same 
a8 error. 

No counsel 0,ppearing fw plaintiff. 
H.  A. Whitfield and Gattis & Gattis for defendant. 

STACY, C. J. The order of removal was improvidently entered. This 
part of the judgment will be stricken out. Turnage v. Dunn, 196 N .  C., 
105, 144 S. E., 521; Bisanar v. Suttlemyre, 193 N. C., 711, 138 S. E., 1. 

Error. 

SEABOARD AIR LINE RAILWAY COMPANY v. BRUNSWICK COUNTY. 

(Filed 2 April, 1930.) 

1. Appeal and Error E a-Record must show exception to judgment and 
appeal therefrom. 

In order to confer jurisdiction on the Supreme Court on appeal the 
record must show exception to the judgment and appeal therefrom and 
notice to the appellees either in open court or within the time prescribed 
by statute, C. S., 641, 642, Const., Art. IV, sec. 8, and where this does not 
appear of record the appeal will be dismissed. 
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2. Appeal and Error F +Assignments of error must be lbrtsed upon ex- 
ceptions. 

Assignments of error on appeal must be based upon exceptions appear- 
ing of record or they will not be considered on appeal. 

3. Taxation E c-Strict compliance with C. S.. 7979 must be had in 
action brought thereunder, but question not decided on this ap- 
peal. 

Ordinarily when an action is based on statutory authority the statute 
inust be strictly complied with, but in this case the quesion of whether 
the plaintiff co~uplied with C. S., 7979, and could mainta n his action to 
recover a tax illegally levied, is not decided, the record ilct containing an 
exception to the judgment and appeal therefrom, 

APPEAL by defendant from Cranmer, J., at  J anua ry  Term, 1930, of 
BRCNSWICK. Dismissed. 

This is a n  action to recover tlie sum of $614.22 paid by plaintiff to 
tlie sheriff of Brunswick County on account of taxes illegally levied 
upon its property and demanded by said sheriff. 

At  the tr ial  defendant conceded that  said sun1 of money mas levied 
as a tax on plaintiff's property witho.ut lawful authority. I t  contended, 
however, that  plaintiff is not entitled to recover in this action because 
of its failure to comply strictly with the provisioris of C. S., 7979, with 
respect to the demand for the refund of the amount which i t  had paid 
to the sheriff under protest. 

Upon the facts found by the court, there was judgment for the 
plaintiff. 

John D. Bellamy d Sons for plaintiff. 
C. Ed Taylor and J .  ITr. Ruarlz for defendant. 

CORKOR, J. I t  does not appear on the record filed in this Court by 
the defendant that  defendant excepted to the judgment or appealed 
therefrom to this Court. Tlie judgment is set out in the vase on appeal 
which was served on counsel for plaintiff. There are no entries, hom- 
ever, showing any exception by defendant, or any noticc of appeal to 
the plaintiff, either i n  open court or within the time prescribed by 
statute. C. S., 641; C. S., 642. The appeal docketed in this Court by 
tlie defendant must therefore be dismissed. Curp .  Com. c. R. R., 185 
K. C., 435, 117 S. E., 563; Ho~cell v. Jones, 109 N. C., 102, 13  S. E., 
889. The record filed in this Court rnust show a t  least that  an  appeal 
was taken from the judgment. Otherwise this Court acquires no juris- 
diction of the action. Const. of K. C., 14rt. IV, sec. 8. 

The  assignments of error shown in  the transcript filed in  this Court 
are not based upon exceptions appearing in the case on iippeal. They 
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will therefore not ?x considered. They do not supply the want of 
exceptions. Boyer v. Jarrell, 180 N. C., 479, 105 S. E., 9. 

The question discussed on the hearing in this Court, to wit :  Whether 
i n  the absence of a demand on the treasurer of the county, within thir ty 
days after the payment to the sheriff, under protest i n  writing, for the 
refund of money paid to h im for  a tax illegally levied by the county, the 
taxpayer is entitled to recover in an  action instituted under C. S., 7979, 
is not decided for the reason that  this Court is  without jurisdiction of 
the action. I n  this case, the demand for refund was made, within the 
required time, of the sheriff, to whom the money was paid, under pro- 
test, i n  writing, and also of the board of county commissioners; no 
demand, however, was made of the treasurer of the county, as required 
by the statute. Ordinarily, where an  action is authorized by statute, 
and can be maintained only because of statutory authority, the pro- 
visions of the statute must be strictly complied with. A substantial 
compliance is  not sufficient. The  appeal is 

Dismissed. 

STATE v. C. P. LOCKEP. 

(Filed 2 April, 1930.) 

1. Constitutional Law C &Act prescribing examination of barbers and 
sanitary standards for shops is constitutional-Police Power. 

Chapter 119, Public Laws of 1929, kno\v~i as the Barber's Act, requir- 
ing the examination of barbers of the State by a board appointed by the 
Governor, and prescribing certain sanitary staridards for barber shops, 
relates to the public health and is coustitutional as a valid exer4se of the 
police power of the State. 

2. Constitutional Law D +Barber's Act does not violate "Equal Pro- 
tection Clause" of the Federal Constitution. 

The classification of barbers made by chapter 119, Public Jaws of 
1929, in accordauce with the gopulatioii of the cities and towns wherein 
they conduct their business (see. 23)  is not an arbitrary or uureasonable 
one either as relatiug only to certain persons among the taxp,igcrs or to 
only certain individuals amoug the barbers themselves in accordance with 
the population of the cities and towm in nllich they carry on their buei- 
ness, and the act bears equally on all of the class and is alailable to all 
barbers who are qualified and desire to come under its provisions. and 
the act is not a discriminatiou forbidden by the State Constitution nor 
b j  the Fourteenth Amendment to the Federal Constitution. 

3. Barbers A a--Chapter 119, Public Laws of 1929 is held to apply to 
proprietor barbers. 

Construing chapter 119, Public Laws of 1929, it  is held: that its pro- 
visions apply to proprietor barbers, as i n  this case the owner mid operator 
of a one-chair barber shop. 
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4. Taxation A -Tax imposed by Barber's Act is for adruinistration of 
Act and not for revenue, and is constitutional. 

The fees prescribed for barbers who are subject to the provisions of 
chapter 119, Public Laws of 1929, are for the expenses and enforcement of 
the act, which is necessary to the public health and welfe.re, and not an 
annual occupation tax imposed for revenue, and the payment of the 
barber's license tax under the Revenue Act does not affect the obligation 
to pay the fees prescribed by the. Barber's Act, and assessment of the 
fees thereunder is constitutional. 

APPEAL by defendant from Johnsort, Spacial Judge, and a jury, at  
August Term, 1929, of CUMBERLAND. NO error. 

The following charge was preferred against the defendant in the 
recorder's court of Cumberland County, N. C.: 

"J. G. Shannonhouse, being duly sworn, complains and says, that at  
and in said county, in Cross Creek Township, on or about the 21st day 
of August, 1929, C. P. Lockey did unlawfully, wilfully vic~late section 1, 
chapter 119, of the Public Laws of 1929, by shaving and cutting hair 
for various persons for pay, without first having obtained a certificate 
of registration either as a registered apprentice or a registered barber 
issued by the State Board of Barber Examiners, said acts of shaving 
and cutting hair having been done in the city of Faye'tteville, a city hav- 
ing a population of more than two thousand people, ccntrary to the 
form of the statute, and against the peace and dignity of the State." 

On the charge an order of arrest was duly made and defendant was 
tried before the recorder, convicted and fined $10.00, and appealed to 
the Superior Court. I n  the Superior Court the defendant was convicted 
and a like fine was imposed. The defendant duly excepted, assigned 
errors and appealed to the Supreme Court. 

Attorney-General Brummitt  and Assistant Attorney-General Nash f o ~  
the State. 

C. P. L o c k q  i n  propria p ~ s o n a .  

CLARKSON, J. The defendant was convicted of exercisir~g the trade or 
profession of barbering without obtaining the certificate cf registration, 
as required by the Barber's Act, chapter 119, Public Law,3 of 1929, and 
from the judgment upon such conviction, appealed to this Court. 

The practice of barbering is defined in section 2 of the act. The act 
became effective June 30, 1929. The evidence shows that the defendant 
was operating a one-chair barber shop in the city of Fayetteville, after 
the effective date of the Barber Act, without having o b t h e d  a certifi- 
cate of registration, as required by that act. This was a violation of 
section 1 of the act, with the penalty therefor fixed in section 21, as a 
fine of not less than $10.00 nor more than $50.00. 
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He had paid the annual occupation tax, provided in section 140 of the 
Revenue Act of 1929, chapter 345, Public Laws. The amount he had 
paid was $2.00. The Barber's Act required the payment by a barber, 
as distinguished from an apprentice, of $5.00 for the certificate to be 
issued, under the act. I n  addition thereto, i t  required the payment of 
$3.00 annual tax, to be applied for the purpose of the act. The payment 
of the $5.00 tax was once for all. 

The defendant contends (1) that chapter 119, Public Laws 1929, is 
unconstitutional. We cannot so hold. 

I t  is admitted that defendant did what the act prohibited him from 
doing. The "Barber's Act" is a comprehensive one. A State Board of 
Barber Examiners is established, consisting of three barbers of expe- 
rience who have practiced barbering at  least five years and are appointed 
by the Governor for 6, 4 and 2 years. The Governor may remove any 
member for good cause shown and appoint a successor for the unexpired 
term. The board, not less than four times a year, shall conduct examina- 
tions of applicants for certificates of registration to practice (1) as regis- 
tered barbers, (2 )  as registered apprentices. 

Section 14 reads as follows: "The fee to be paid by an applicant for a 
certificate of registration to practice barbering, as an apprentice is three 
dollars and such fee must accompany his application. The annual 
license fee of an apprentice shall be one dollar and fifty cents. The fee 
to be paid by an applicant for an examination to determine his fitness to 
receive a certificate of registration as a registered barber is five dollars. 
The annual license fee of a registered barber shall be three dollars. All 
licenses, both for apprentices and for registered barbers, shall be renewed 
as of the thirtieth day of June of each and every year, and such renewals 
for apprentices shall be one dollar and fifty cents, and for registered 
barbers three dollars. The fee for registration of an expired certificate 
for registered barbers shall be five dollars, and registration of unexpired 
certificate of an apprentice shall be three dollars. The fees herein set 
out are not to be increased by the Board of Barber Examiners, but said 
board may regulate the payment of said fees and prorate the license fees 
in such manner as it deems expedient." 

SEC. 16. Provides that the State Board of.Health shall have authority 
to make reasonable rules and regulations for the sanitary management of 
barber shops and barber schools. Have a right to inspect same. From 
the fees collected under this act $6,000 is appropriated to the State 
Board of Health to enforce the act. 

SEC. 19. "The Board may either refuse to issue or renew, or may sus- 
pend or revoke, any certificate of registration for any one or combina- 
tion of the following causes: 1. Conviction of a felony shown by certified 
copy of the record of the court of conviction. 2. Gross malpractice or 
gross incompetency. 3. Continued practice by a person knowingly hav- 
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ing an  infectious or contagious disease. 4. Advertising by means of 
knowingly false or deceptive statements. 5. Habitual dnunkenness or 
habitual addiction to the use of morphine, cocaine or other habit-form- 
ing drugs. 6. The commission of any of the offenses described in  section 
twenty-one, subdivisions three, four and six: (3. Permitting any person 
in one's employ, supervision or control, to practice as a barber unless that 
person has a certificate as a registered barber. 4. Obtaining or attempt- 
ing to obtain a certificate of registration for money other than required 
fee, or any other thing of ralue, or by fraudulent misrepresentations. 
6. The wilful failure to display a certificate of registration as required 
by section seventeen) ." 

SEC. 20 provides for notice and a hearing. 
SEC. 21 makes the violation of certain matters a misdem~.anor, punish- 

able upon conviction by a fine of not less than ten dollars nor more than 
fifty ($50.00) dollars. 

SEC. 23. "That the provisions of this act shall apply only to those 
barber shops maintained and operated in  those cities and towns of the 
State with a population of two thousand or more, as shown by United 
States census of nineteen hundred and twenty, and to shops maintained 
and operated within a distance of one mile from the boundary limits of 
such cities and towns: Provided,  that i n  towns of less population barbers 
may willingly come into the association, be bound by its regulations 
and protected by its benefits: Provided further ,  this act shall apply to 
all cities and towns in the county of Bladen irrespectire of population." 

The defendant contends that the General Assembly had no authority 
to create an  expense and arbitrarily and unreasonably clzssify the citi- 
zens and taxpayers of the State and unjustly place the whole burden 
upon a few thousand of a particular class-the barbers. H e  further 
contends that  the act makes a further arbitrary and unreasonable classifi- 
cation among the barbers themselves in making the act applicable to 
towns of 2,000 or more population. We think the act constitutional and 
not arbitrary. 

I n  Carley & H a m i l t o n ,  Inc., v. Snook ,  U. S. Supreme Court Reports, 
Vol. 50, No. 9, at  p. 207, i t  is said:  "It is for the Legislature to draw 
the line between the two classes." Express  Co. c. Charlotte,  186 K. C., 
668; Clark v. Maxwell ,  197 N .  C., 604. 

I n  S. v. Call, 1 2 1  S. C., at  p. 647, citing iiumerous authorities, i t  is 
held: "The statute bearing alike upon all indiriduals of each class is 
not a discrimination forbidden by the State Constituticn nor by the 
Fourteenth Amendment. . . . I t  has been frequently adjudged by 
the Supreme Court of the United States that the Fourteenth Llmend- 
me~i t  docs not restrict the powers of the State when the statute applies 
equally to all persons in the same class, and that ordinarily the Legisla- 
ture is the sole judge of the classification." 
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The right to establish the qualifications of a n  "attorney at  law" is 
constitutional and rests in  the police power by virtue of which a State 
is authorized to enact laws to preserve the ~ u b l i c  safety, maintain the 
public peace, and promote and preserve the public health and morals. 
I n  re Applicanfs  for Liceme,  143 X. C., 1. 

The power of the General Assembly to regulate the practice of "medi- 
cine and surgery" has been held constitutional. S. v. van Doran, 109 
N. C., 864; S. v. Call, 121 N. C., 643. 

I n  S. v. Call, supya, a t  p. 646, i t  is laid down that  the law-making 
power of the State, in the exercise of i ts  police power, has a right to 
require a n  examination and certificate as to the competency of persons 
"to teach, to be druggists, pilots, engineers or exercise other callings, 
whether skilled trades or  professions, affecting the public and which 
require skill and proficiency. Cooley Torts, 289; Cooley Const. Lim. 
(6  ed.), 745, 746; Tiedeman Police Power, section 87. T o  require this 
is a n  exercise of the police power for  the protection of the public against 
incompetents and impostors, and is i n  no sense the creation of a 
nlonopoly or special privilege. The door stands open to all who possess 
the requisite age and good character and can pass the examination 
which is exacted of all applicants alike." 

The General Assembly has power to regulate those engaged in the 
practice of "dentistry." S .  v. $licks, 143 N .  C., 689. Those engaged in 
the practice of "osteopathy," "chiropractic and suggestotherapy." 
S'. v. Siler, 169 N. C., 315. I n  S .  v. Scott ,  182 N .  C., at  p. 880, it is said:  
"The State in the lawful exercise of its police power has created the 
State Board of Accountancy and required examinations of applicants 
to safeguard the public against incompetent accountants." See S. u .  
Carfer,  129 K. C., 560; S. v. VanHook ,  182 N .  C., 831; S. 2;. Deposit 
C'o., 191 ??'. C., a t  p. 646. 

The United States Supreme Court has frequently held such acts con- 
stitutional and within the police power of a State. "Optometrists," 
-1fcSaughton v. dolrnson, 242 U .  S., 344. "Dentistry," Graccs I!. Xinne -  
sofa,  272 U .  S., 42.5. "Physicians," Hazcker v. X. Y., 170 U. S., 189. 

X r .  Jlwiice Brandeis in Lambert v. 17ellozc7ey, 272 U .  S., at p. 596, 
citing numerous authorities says: "Besides, there is no right to practice 
medicine vihich is not subordinate to the police power of tho States." 

The defendant contends "This legislation ushers in, for the first time 
in this State, the unheard of, unbelievable and unthinkable proposition, 
to  tax the hired man, tlie daily worker, for esercising the God-given 
right and privilege, of working v i t h  his o ~ ~ n  hands to earn his bread 
by the sweat of his brow (face). The journeyman barber is not a buei- 
ness or professional man, lie is just tlie hired worker, to work at  one of 
the proprietor's barber chairs. H e  has no interest in the shop equip- 
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ment or k t u r e s ,  no responsibility, pays none of the many expenses of 
the shop. H e  is just like the contractor's or construction man's car- 
penter, bricklayer and plasterer. H e  is hired to work for the proprietor 
barber, while the carpenter and bricklayer is hired to work for the con- 
struction man. The construction man or contractor pays a privilege tax 
under the Revenue Act, so does the proprietor barber; nobody objects to 
that;  but, who has ever heard of the carpenter or bricklayer being taxed 
for the privilege of hiring himself out tou work with his hands for a 
living?" Defendant's contentions cannot be sustained. The act comes 
under the police power of the State. 

I n  6 R. C. L., sec. 182, at  p. 183, speaking to the subject of police 
power, we find: "The police power is an attribute or sovereignty, passed 
by every sovereign State, and is a necessary attribute of every civilized 
government. I t  is inherent in  the States of the American Union and is 
not a grant derived from or under any written consti3,ution. I t  has 
been said that the very existence of government dependil on it, as well 
as the security of social order, the life and health of the 'citizen, and the 
enjoyment of private and social life and the beneficial use of property. 
I t  has been described as the most essential, at  times the most insistent, 
and always one of the least limitable of the powers of government." I t  
is difficult to define. Blackstone defines it as "the due regulation and 
domestic order of the kingdom; whereby the individuals of the State, 
like members of a well-governed family, are bound to conform their 
general behavior to the rules of propriety, good neighborhood, and good 
manners, and to be decent, industrious, and inoffensive in their respec- 
tive stations." Judger Cooley says that the police power 3f a State "em- 
braces its whole system of internal regulation, by which the State seeks 
not only to preserve the public order and to prevent offenses against the 
State, but also to establish for the intercourse of citizens with citizens 
those rules of good manners and good neighborhood which are calculated 
to prevent a conflict of rights, and to insure to each the uninterrupted 
enjoyment of his own so far  as is reasonably consistent with a like en- 
joyment of rights by others." Police pmw: 1. The power inherent in 
a government to enact laws, within constitutional limits, to promote the 
order, safety, health, morals, and general welfare of society (12 C. J., 
904, sec. 412, title Constitutional Law). 2. A power of organization of 
a system of regulations tending to the health, order, convenience, and 
comfort of the inhabitants, and to the prevention and punishment of 
injuries and offenses to the public (31 Cyc., 902). The police power is 
elastic, stretching out to meet the progress of the age. 

The defendant was operating a one-chair barber shop. No doubt he 
had the peculiar and well-known barber sign to a t t rmt  the general 
public to his place of business. The health of the public is of primary 
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importance. I t  is a matter of common knowledge that i t  is as essential 
to have barbers who are infected with communicable diseases to be 
eliminated by physical examinations as it is to have this done for infected 
foodhandlers. Communicable diseases are spread by human contact. 
Barbers come into intimate contact with their customers and vice versa. 
Certain skin diseases are transmissible; so is vermin. Venereal disease 
and other diseases can be transmitted, so i t  was the judgment of the 
General Assembly to have barbers, barber shops and barber schools sub- 
jected to reasonable sanitary regulations for the protection of public 
health. The whole family, the father, mother and children, now patron- 
ize barber ahops. 

The defendant, as i t  were, is in the service of the general public and 
cannot live unto himself; and the health of the general public is well 
within the police power of the State. The General Assembly in its 
wisdom has seen fit to place the barber shop, barber schools and barbers 
on a high plane of health efficiency to protect the public. I t  goes with- 
out saying that barbering requires a degree of skill, proficiency and 
training. Then again, the act requires a high physical and moral 
standard for the barber. I t  requires training, skill and efficiency for 
the barber and requires sanitary regulations in reference to the barber 
and barber shop patronized by the general public. All in the class are 
treated alike. We think the regulations reasonable and the whole act 
in the interest of skill and proficiency, health and sanitation; and 
brings the barber and barber shop up to a high standard for the pro- 
tection of the health of the public. 

The present case is not like a recent case decided by the Supreme 
Court of the United States: An act of the Pennsylvania Legislature, ap- 
proved 13 May, 1927, required every pharmacy in the State to be owned 
by licensed pharmacists, and in case of corporations, associations and 
copartnerships provided that all partners or members thereof shall be 
licensed pharmacists, except those already engaged in such business. 
The Louis K. Ligget Company, a Massachusetts corporation, authorized 
to do business in Pennsylvania and engaged in the drug business in that 
State at the time of the passage of the above-mentioned act, purchased 
and proceeded to open up additional pharmacies and made application to 
the Pennsylvania State Board of Pharmacy for a permit to carry on the 
business, which was refused. The Attorney-General and district attor- 
ney threatened prosecution under the act of 13 May, 1927, on the ground 
that the members (stockholders) of the Louis K. Ligget Company were 
not registered pharmacists. The corporation then brought suit, in the 
District Court of the Umted States for the Eastern District of Pennsyl- 
vania, to enjoin the prosecuting officers from carrying out their threats, 
on the ground that the act in question violated the-due process and equal 
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protection clauses of the Fourteenth Amendment to the Federal Consti- 
tution. The Court below, three judges sitting, denied a preliminary 
injunction on an agreed case dismissed the bill for want of equity 
( 2 2  Fed. Reporter (second series) 993), and the plaintiff appealed to 
the Supreme Court of the United States. 

Mr.  Justice Sutherland delivered the opinion of the Court, Louis R. 
Ligget Co. v. Baldridge, reported in 49 Sup. Ct. Rep., 57, reversing the 
decree, in which he held among other things that a foreign corporation 
was a "person" within the Fourteenth Amendment and entitled to enjoin 
State officers from enforcing an act which infringed its property rights 
and denied i t  the equal protection of the lams and that the act in ques- 
tion was not within the "police power" of the State of Pennsylvania in 
that it did not bear any real or substantial relation to the public health, 
safety or morals and was therefore an arbitrary and unlawful interfer- 
ence with private business. He  said in part that the act "deals in terms 
only with ownership. I t  plainly forbids the exercise of an ordinary 
property right and, on its face, denies what the Constitu:ion guarantees. 
A State cannot, 'under the guise of protecting the putllic,' arbitrarily 
interfere with private business or prohibit lawful occupations or impose 
unreasonable and unnecessary restrictions upon them. . . . The 
claim that mere ownership of a drug store by one not a pharmacist bears 
a reasonable relation to the public health, finally rests upon conjecture, 
unsupported by anything of substance. This is not (enough; and it 
becomes our duty to declare the act assailed to be unconrrtitutional as in 
contravention of the due process clause of the Fourteenth Amendment." 
Synopsis of opinion taken from West Publishing Co. Docket, February- 
Narch, 1930. 

The defendant's second contention is that by a fair and reasonable 
construction of chapter 119, Public Laws of 1919, the same should be 
held not to apply to proprietor barbers. Sections 1 and 2 of the act are 
to the contrary. They make no such distinctions. 

L 

The third contention of defendant is untenable, and v e  think this is 
fully answered by Mr. Kash, the efficient and capable Alssistant dttor- 
ney-General, as follows : "The annual occupation tax of the Revenue Act 
is for the privilege of esercising the trade of barbering and is simply 
a Revenue Act, whereas, the Barber's Act is an exercice of the public 
power of the State to secure the public welfare by rcmquiring proven 
capacity in the barbers and sanitary arrangements both in the barber 
shop and the tools that are used therein. The fees le~.ied in this act 
are solely to pay the expenses of its operation 'and those of proper in- 
spection by the State Board of Health. Section 16 of the act, specifically 
appropriates $6,000 per annum from the funds derived from the act to 
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the State Board of Health to pay the expenses of inspection of barber 
shops in the State of Kor th  Carolina. As there are about 4,148 barbers 
in the State, subject to the prorisions of the act, the $5.00 teiiiporary 
fee and the $3.00 annual fee canuot 1 be so disproportioiied to the es- 
penses of enforcing the act as to a t  all affect its constitutiona1it~-, at 
this point." We find in  law 

N o  error. 

(Filed 2 April, 1930.) 

1. Negligence C e--Res ipsa loquitur does not apply to injury caused 
by falling on floor of store building. 

The doctrine of res ipsn loquitur does not apply to an injury received 
by a customer or invitee ill a store building caused by the customer's 
slipping and falling on the oiled floor of the store. 

2. Segligence A c-Evidence of negligence in failing to use due care to 
keep floors in reasonably safe condition held sufficient. 

Evidence that a customer in a merchandising estahlishment received 
the injury in suit as a result of slipping and falling on the oiled floor of 
nn aisle at a place where there was an unusual accumulatio~i of oil. ten& 
ing to show that the oil was improperly or negligently applied, and that 
such condition existed for ~noi-e tlian a week is sutficient to take the case 
to tlie jury on the qnestiori of whether the condition had existed for such 
length of time as  slioulcl hare been discovered by the exercise of ordi~iary 
care. 

CIVIL ACTIOK, before Jloore ,  Special J u d g e ,  at August Term, 1929, of 
Wa1.s~. 

The defendant is engaged in  operating a niercantile business in the 
city of Goldsboro, North Carolina. The stock of nierchandise carried 
by defendant was arranged on tables, counters and shelres for the pur- 
pose of effective display. There were several aisles in the store, and the 
defendant from time to time used a floor dressing or floor oil upoil the 
aisles for the purpose of keeping down dust. 

The  plaintiff alleged that on the afternoon of 11 December, 1936, 
she visited tlie store of defendant for the purpose of making certain 
purchases of merchandise. After purchasing some needles and silk 
near the entrance, she inquired of a clerk uhere  she could find some 
paint. She was directed to the rear of the store. She walked slowly 

down the aisle, esamiiiing merchandise displayed u p o ~  the tables a d  
courlters iri order to ascertain if there was any other article which she 
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desired to  purchase. While walking down one of the aisles she testified: 
"I seemed to have stepped on something very slick and my feet both 
went out from under me and I fell on my hip. I did not observe the 
condition of the floor where I fell nor did I later before I was moved 
from the store. The fall shocked me. . . . The slippery floor 
caused me to fall. I was conscious of the floor being s lek  because my 
feet slipped out from under me. There was absolutely nothing to make 
me slip but the slick floor." 

Another witness for   la in tiff testified that he was sent for by the 
plaintiff when she fell and immediately went to the store of defendant. 
H e  said: "When I went in Kress' store I observed the floor, and it was 
slippery from oil or some substance used on the floor. I t  was more 
noticeable a t  the point where she fell than at any other point." 

Another witness went into the store before the plaintiff was removed, 
and in describing the place where plaintiff fell, said: ' I t  was a soft, 
slippery place, and you could see in the oil where her foot slipped in it- 
the print of her shoe when it turned over. The oil on the floor would 
have been visible to any one who had inspected the floor. . '. . There 
was lots more oil a t  this place than there was at  any othcr places in the 
store. I didn't see anything at  all only where the floor had been oiled." 

Another witness said: "The floor at  that point was slick with a kind 
of thick oil or something. . . . I t  seemed like it was pretty thick 
on the floor there," Another witness said: "The floor looked like it was 
slicker where she fell than it was at  any other point in the store. I t  
seemed like there was more oil there." 

The evidence further showed that the defendant had purchased an 
approved floor oil or dressing which was in  general use for the purpose 
of oiling floors, and that the floors were always oiled on (Saturday night 
after the store was closed. The injury to plaintiff occurred on Saturday 
afternoon and the floor had been oiled the preceding Saturday night, so 
that the oil had been on the floor about a week. 

There was further evidence to the effect that the floor had been prop- 
erly inspected and properly oiled, and that there was no more oil at the 
point where plaintiff fell than at  other places in the aisles. Plaintiff 
sustained serious and permanent injury. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury and answered in  favor of plaintiff. The damage 
assessed by the jury was $5,000. 

From judgment upon the verdict the defendant appealed. 

Ruark & Ruark for plain'tiff. 
Dickinsm & Freeman for d e f a n t .  
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BROGDEN, J. What duty does the owner of a store owe to a customer 
with respect to the condition of the floors of such store? 

The general rule deduced from the authorities is that an owner or 
occupant of buildings who directly or by implication invites or induces 
others to enter therein, owes a duty to such persons to exercise ordinary 
care to keep such premises in a reasonably safe condition and to give 
warning of hidden peril. The owner is not an insurer of the safety of 
the invitee while on the premises. Leu&w v. Piano Co., 185 N. C., 
152, 116 S. E., 405; Bohannon v. Stores Co., 197 N .  C., 755. 

Moreover, the judicial utterances upon the subject concur in  the view 
that the doctrine of rers ipsa loquitur does not apply to injury resulting 
from slipping or falling occasioned by the presence of grease or oil upon 
the floors of a store. 

The courts discussing the liability of a store-owner for injury received 
by customers and other invitees as the result of the accumulation of 
water, oil or grease upon the floors, have adopted widely divergent 
views. The leading cases denying liability are S p i c k m g l e  v. Wool- 
worth, 84 Atlantic, 909; Kresge v. Fader, 158 N .  E., 174; Dimarca v. 
Cupp Grocery Co., 88 Pa.  Superior Court, 480; Lavine v. United Paper 
Board Co., 154 N. E., 635. Cases permitting recovery for such in- 
juries are as follows: Harverty Furniture Co. v. Jewell, 144 S .  E., 46; 
Robimsorz, v. Woolwodh Co., 261 Pac., 253; Benesch & Sons v. Kerklev, 
139 Atlantic, 557; McNeill v. Brown Le. Co., 22 Fed. (2d), 675; Mark- 
ham v. Bell Stores Co., 132 Atlantic, 178; Bradworth v. Woolworth 
Co., 140 S. E., 105. 

The leading authorities upon the subject are assembled in 35 A. L. R., 
181; 58 A. L. R., 136. The South Carolina Court in the Bradford case, 
supra, declared that the analogy of master and servant was applicable 
to injuries sustained by a customer as a result of a fall upon an oiled 
floor. This theory was attacked in two dissenting opinions and particu- 
larly in the dissenting opinion of Cothrun, J., in which the authorities 
upon the entire subject are discussed. 

Perhaps the case most similar to the case at bar is that of Benesch & 
Sons v. Kerkler, supra. I n  that case plaintiff testified that "as she was 
returning from a cross aisle into the right aisle leading to the exit she 
slipped and fell." The floor was "dark and mucky and smeary like an 
oiled floor would be when the oil was not dried," and that the "oily 
condition of the floor" caused her to fall. The case was submitted to 
the jury upon the theory that the oil had not dried, and that upon such 
facts the jury was warranted in finding that the owner was negligent. 
The Court said: "It was not the mere fact that the floor was oiled and 
that the appellee fell that entitled her to recover; it was the condition in 
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which the floor was left as  the result of oiling that  was submitted to the 
jury, and took it out of the rule laid down in the case of Spickernagle c. 
TYodworth," etc. 

I t  will serve no useful or beneficial purpose to attempl to analyze the 
various decisions or to elaborate the theories upon which particular de- 
cisions are based. This  is  done in  the cases and annotations already 
referred to. The  only practical question is to determine which line the 
case a t  bar belongs to, under the law as held and inttrpreted by the 
courts. 

We are of the opinion and so hold that  there was sufficient evidence 
of negligence to be submitted to the jury. Viewing the evidence of 
plaintiff with that  liberality which the law demands in  cases of non- 
suit, i t  is apparent that  there was an  accumulation of oil upon the floor 
where the plaintiff sustained her injury. This accumulation was un- 
usual for  the reason that  the testimony tended to show that  there mas 
much more oil a t  this point than a t  any other point in the store. The  
print  of plaintiff's shoe was observed in this patch of oil. These perti- 
nent facts point unerringly to the conclusion that  the oi' mas not prop- 
erly applied or that  i t  was applied in  a negligent and unusual manner 
and had been in such condition for more than a week. Hence the tr ial  
judge properly submitted to the jury the question as to whether the 
condition had existed for such length of time as  to hare  been discovered 
by the exercise of ordinary care. 

The defendant relies upon Bohannon c. S tores  Co., supra ,  but the 
principle announced in  that  case has no application. The plaintiff was 
an employee of the store and was familiar with the metal strips across 
the front  of the steps. There was no eridence of any defwt in  the metal 
strips or  i n  the steps. Furthernlore, all the steps were exactly alike and 
in plain view. Hence there was nothing unusual or hidden. 

N o  error. 

THEODORE G. E M P I E ,  TRUSTEE OF THE ESTATE OF SWIIT hl. E M P I E  
ET AL., V. ADA11 E M P I E  ET .4L. 

(Filed 2 April, 1930.) 

Wills E f-upon bequest in trust for legatee for life then to his brothers 
or their heirs, children of deceased brothers take per stirpes. 

Where a will creates a trust estate to be hdd for the benefit of a legatee 
during his life, and at his death to be held for the benefit of his wife and 
children, and at the death of his wife the trust to be terminated and the 
funds to be divided among his children or their heirs, ~ I I I ~  if no children, 
to be divided among his brothers and sisters or their htirs : Held, upon 
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the death of the first taker unmarried leaving brothers and sisters living 
and children of deceased brothers and sisters, the personal property held 
in trust should be divided among the surviving brother and sisters and 
the children of the deceased brothers and sisters per stirpts. 

APPEAL by plaintiffs from Grady, J., a t  December Term, 1929, of 
NEW HANOVER. Affirmed. 

Rodgers & Rodgers for p la in t i f .  
Bel lamy & Bellamy for defendants Charlotte P. Bailey, Edward P. 

Bailey, Clarice Bailey, Franc& B .  Kidder,  and Virg in ia  B. Chisholm. 
J .  0. Car? for defendant, Manie A. Empie. 

PER CURIAM. Virginia G. Empie died 17 June,  1918, leaving a will 
in which, after making provision for continuing the trust created for 
Swift M. Empie  if any of the designated trustees should die, the 
testatrix made this bequest: "Should Swift M. Empie marry, then the 
money held in  trust for  him, at  his death, shall be held in  trust for his 
wife or children, and at  his wife's death, be divided equally among his 
children or their heirs. I n  case there are no children of the said Swift 
N. Empie, at  his wife's death, the fund held by his trustee is to be 
divided among his brothers and sisters, or their heirs." 

Swift M. Empie died 28 Sovember, 1928, unmarried, leaving as the 
only survivors among his brothers and sisters Theodore G. Empie and 
Adam Empie. H e  survived other brothers and sisters who died leaving 
children. Upon the facts set out in the judgment the trial court held 
that the testatrix intended that at  the death of Swift M. Empie the 
personal property in the hands of the trustee should pass to his sur- 
viving brothers and sisters, and to the heirs of the brothers and sisters 
u h o  had predeceased him per stirpes and not per capita. The  plaintiffs 
excepted and appealed. 

The judgment is sustained by Xercer v. norcns, 191 N .  C., 203, in 
which the derise was in words almost identical with those in case under 
consideration. This decision has been cited and approved in  a number 
of cases, among them Jessup v. S i z o n ,  196 K. C., 33, and Waller v. 
Brozm,  197 h-. C., 508. 

Upon the facts appearing of record n e  are of opinion that the trustee 
~ m s  not entitled to comn~issions as a matter of legal right. 

Judgment affirmed. 
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ABBOTT REALTY COMPANY v. CITY O F  CHAR1;OTTE. 

(Filed 9 April, 1930.) 

1. Municipal Corporations F a--Contract with city not  made  i n  con- 
formity wit,h statutory provisions is void. 

The statutes prescribing the manner and form of making a contract 
by a city must be strictly complied with, and where the governing body 
is composed of several commissioners and the statutes prescribe that  con- 
tracts with the city over a certain sum should be made by the governing 
body after advertising for bids, and that the contract be executed in 
writing and drawn or passed upon by the city attorney, a parol contract 
made with the commissjoner of public works providing for the reim- 
bursement of a realty company of the amount to be spent by it  on a 
sewerage system is not binding on the city, and the realty company may 
not recover from the city in its action thereon. C. S., 2805, 2830, 2831, 
2881. 

2. Municipal Corporations F c-City is not  bound by ratification by 
governing body of contract not  made i n  conformity w h h  statutes. 

A municipal corporation is not bound by the action of its governing 
body in ratifying a contract which the governing body could not have 
made in the first instance or which was made without tcompliance with 
statutory provisions which are mandatory with respect to the manner of 
making such contracts, and where a contract for the repayment to a 
realty company of the amount to be expended by it  in constructing a 
sewerage system was not made in compliance with the statutes, the 
action of the city governing body in making a part payme~lt of the amount 
so expended by the realty company is not binding on the city as  a ratifica- 
tion of the contract. 

3. iliunicipal Corporations F d-In this case held: plajntiff could re- 
cover from city upon quantum merui t  fo r  sewerage sy,3tem. 

Where one of the commissioners of a city has made a parol agreement 
to repay a realty company the money it should expend in constructing a 
sewerage system within the corporate limits, and afterwards the city has 
incorporated the system so constructed into its general muiicipal sewerage 
system and collected a sewer t a s  from owners of lots using such system, 
although the original agreement is void for failure to conform to the 
mandatory statutory provisions in regard to the making of contracts by 
a city, the realty company may recover from the city Lpon a g u a ~ ~ t u m  
merzrit the reasonable and just value of the sewerage system thus taken 
over by the city. 

APPEAL by plaintiff f r o m  Sink, Special Judge ,  a t  Sep:ember Special  
Term, 1929, of MECKLENBURQ. Reversed. 

On 1 J a n u a r y ,  1926, plaintiff was the owner of cer ta  n lots of land 
si tuate  wi th in  the  corporate l imits  of the ci ty  of Charlotte. These lots 
f ronted on  cer tain streets of said city, and were suitable f o r  residential 

a n d  business purposes. T h e y  h a d  been developed by plaintiff f o r  sale 
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for such purposes. No sewers had been constructed along and under the 
streets on which said lots fronted. The municipal sewerage system of 
defendant had not been extended to said streets. Plaintiff desired, before 
offering said lots for sale, that they should be connected with defendant's 
sewerage system. 

During the winter of 1926, for the purpose of enhancing the value of 
said lots, and of securing purchasers for the same in the near future, 
plaintiff caused sewers to be constructed along and under the streets on 
which its lots fronted. These sewers were connected with the municipal 
sewerage system of the defendant. The cost of the construction of said 
sewers, to wit, the sum of $16,737.62, was paid by plaintiff. On 20 March, 
1926, the defendant paid to plaintiff, at its request, and on account of 
the construction of said sewers, the sum of $3,001.86. Defendant has 
refused to pay the balance of the cost of said sewers. This action is to 
recover of defendant the said balance, to wit, the sum of $13,735.76. 

Plaintiff alleges in its complaint that it caused the said sewers to be 
constructed and paid the cost of the same, pursuant to a contract with 
the defendant, by which defendant agreed that if plaintiff would pay 
for the construction of said sewers, defendant would thereafter reim- 
burse plaintiff the total amount paid by plaintiff as the cost of said 
sewers; this allegation is denied by defendant. 

Plaintiff further alleges in  its complaint that the reasonable cost of 
said sewers was $16,737.62, and that plaintiff paid this sum for the con- 
struction of same; that defendant, at the request of plaintiff, has paid to 
plaintiff, on account of the cost of said sewers the sum of $3,001.86, leav- 
ing a balance of $13,735.76; and that since the completion of said sewers 
defendant has taken ~ossession of and incomorated said sewers into its 
municipal sewerage system; this allegation is denied by defendant. 

Plaintiff demands judgment that it recover of defendant the sum of 
$13,735.76 with interest, either on the contract alleged in the complaint, 
or on a quantum meruit. 

The evidence offered by plaintiff at  the trial of this action tended to 
show that in 1925, and for many years prior thereto, plaintiff was the 
owner of the lots described in the complaint; that these lots were situate 
within the corporate limits of the city of Charlotte, and fronted on 
certain streets of the said city; that they were suitable for residential 
and business purposes, and were developed by plaintiff for sale for such 
purposes; and that defendant had not extended its municipal sewerage 
system to the streets on which said lots fronted. Some time during the 
G a r  1925, the president of the plaintiff company had a conversation 
with the commissioner of public works of the defendant city, in which 
he advised the said commissioner of public works that plaintiff wished 
to have sewers constructed along and under the streets on which its lots 
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fronted and to have said sewers. when constructed, conc.ected with de- 
fendant's municipal sewerage system. The said commissioner of public 
works advised the president of plaintiff company that  the city of Char- 
lotte had no funds on hand at  that time available for  the ?ayment of the 
cost of the construction of said sewers. Thereupon, the said president 
proposed that  the plaintiff would cause said sewers to 3e constructed, 
and would pay the cost of such construction, if the city of Charlotte 
would agree to reimburse the plaintiff such sum as plaintiff should 
expend for the construction of said sewers, as soon as said city should 
hare in  hand funds available for that purpose. The said commissioner 
of public works accepted this proposition, and authorized plaintiff to 
have the sewers constructed. 

Relying upon the agreement between its president and the commis- 
sioner of public works of defendant city, plaintiff caused said sewers to 
be constructed and paid the cost of the same, to wit, t h ?  sum of $16,- 
737.62. On 20 March, 1926, defendant paid to plaintiff, on account of 
the cost of the construction of said sewers. the sum of $3.001.86. This 
payment was made by a voucher signed and approved by the mayor and 
commissioner of administration and finance of the defendant city, by 
its commissioner of public works and by its commissioner of public 
safety. Defendant has refused to pay the balance of the amount ex- 
pended by plaintiff in payment of the cost of the consti.uction of said 
sewers, contending that  i t  is not liable for and therefore has no lawful 
authority to pay the same. 

There was also evidence tending to show that the rea!lonable cost of 
the construction of said sewers mas $16,737.62; that plaintiff has paid 
the said sum to the contractors who constructed said sewers; and that  
since the completion of said sewers, defendant has taken over and incor- 
porated said sewers into its municipal sewerage system. Owners of lots 
fronting on the streets along and under which the said sewers were con- 
structed have connected with them as required by ordinances of the city 
of Charlotte, and defendant has charged said owners and collected from 
them the sewer tax for such connections. 811 the evidt:nce tended to 
show that since the completion of said sewers, they have keen taken over 
by the defendant, and have since been used by i t  as part oE its municipal 
sewerage system. There was no evidence tending to show that plaintiff 
by its deeds conveying lots to purchasers conveyed or undertook to 
convey to said purchasers any easement with respect to the sewers which 
were constructed and paid for by plaintiff, and subsequently taken over 
and used by the defendant. 

A t  the close of the evidence for plaintiff, on motion of d:fendant, there 
was judgment dismissing the action as of nonsuit. From this judgment 
plaintiff appealed to the Supreme Court. 
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T i l l e t t ,  T i l l e t t  Le. K e n n e d y  fo r  plaintif f .  
C.  A.  Cochran and Stancill & D a v i s  for de fendan t .  

CONKOR, J. The evidence offered by plaintiff at the trial of this 
action fails to show liability on the part of defendant to plaintiff by 
reason of a ral id contract binding on the defendant, for the amount ex- 
pended by plaintiff in payment of the cost of the construction of sewers 
along and under streets of the defendant city. 

The  defendant is a muiiicipal corporatioil, organized under the laws of 
this State. I t s  governing body has the power, expressly conferred by 
statute, to make contracts for  the acquisition by purchase or otherwise, 
and for the construction of sewers. C. S., 2805. The  governing body of 
defendant is  its board of commissioners. This board is composed of 
three commissioners : (1) the commissioner of public works, (2 )  the 
commissioner of public safety, and (3 )  the mayor and commissioner of 
administration and finance. C. S., 2874, arid C. S., 2875. I t  is expressly 
provided by statute that this board "shall make or authorize the making 
of all contracts, and no contracts shall bind or be obligatory upon the 
city unless either made by ordinance or resolution adopted by the board 
of commissioners, or reduced to writing and approved by the board, or  
expressly authorized by ordinance or resolutiou adopted by the board. 
A11 contracts and all ordinances and resolutions niaking contracts shall 
be drawn by the city attornry or submitted to such officer before the 
same are made or passed." C. S., 2881. 

There was no evidence tendilig to show that  the board of coinmis- 
sioriers of the defendant city made or expressly authorized its con~mis- 
sioner of public safety to make a contract with the plaintiff relative to 
the construction of sewers, as alleged in  the complaint. I n  the absence 
of such evidence, defendant cannot be held liable to plaintiff in this 
action upon such contract. 

The  power conferred by statute upon the board of commissioners of 
defendant city, as its governing body, to make or to authorize the inak- 
ing of contracts binding upon the city, must be exercised by said board 
in  strict conformity to statutory provisions. I t  is provided by statuts 
that  no contract for coiistruction work, the estimated cost of which 
amounts to or exceeds one thousand dollars, shall be awarded by a 
municipal corporation unless proposals for the same shall have been 
invited by advertisement once in  a t  least one newspaper of general cir- 
culation in  the city, and that  all such proposals shall be opened in public. 
C. S., 2830. I t  is also provided by statute that  all contracts made by 
any department, board, or commission of a niunicipnl corporation in 
which tho amount involved is two hundred dollars or more, dial1 be in  
writing, and no such contract shall be deemed to have been made or 
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executed until signed by the officer authorized by law to sign such con- 
tract. C. s., 2831. 

There was evidence tending to show that the board of commissioners 
of defendant city by the payment to plaintiff of the sum. of $3,001.86, 
ratified the agreement made with   la in tiff by the commissioner of public 
works of defendant city. However, a municipal corporation is not 
bound by the action of its governing body in ratifying a contract which 
such body had no power to make in the first instance, or which was 
made without compliance with statutory provisions which are manda- 
tory with respect to the manner in which such contract may be made. 
I f  the law were otherwise, such statutory provisions woulll be nugatory. 

We must, therefore, hold that upon all the evidence offered at the 
trial of this action, defendant is not liable to plaintiff for the amount 
which plaintiff paid for the cost of the construction of the sewers. 

I t  does not follow, however, that plaintiff is not entitled to recover in 
this action. There was evidence tending to show that after the sewers 
were constructed and paid for by tho plaintiff, defendant took them over 
and incorporated them into its municipal sewerage system. This evi- 
dence should have been submitted to the jury upon an appropriate issue 
involving plaintiff's contention that defendant is liable to i t  upon a 
quantum meruit. Notwithstanding the failure of plaintif1 to sustain its 
contention that defendant is liable to it on the contract alleged in the 
complaint, the defendant should be and is liable for the I-easonable and 
just value of the sewers, if the jury shall find that after ;heir construc- 
tion, defendant took them over and incorporated them into its munici- 
pal sewerage system. McPhail v. Commissio.new, 119 IQ. C., 330, 25 
S. E., 958. 

There was error in the judgment dismissing the action as of nonsuit. 
The judgment must be 

Reversed. 

JAMES B .  M I D K I F F  AND C. L. BRASXOCK, TRADING AS MIDRIFF-BRAN- 
NOCK H A R D W A R E  COMPANY, V. T H E  PALMETTO F I R E  INSUR- 
ANCE COMPANY. 

(Filed 9 April, 1930.) 

1. Judgments L M u d g m e n t  of nonsuit on merits is not a, bar to second 
action when evidence is not substantially identical. 

Where a cause of action has been heard upon its merits md a judgment 
as of nonsuit entered therein by the trial court, and the judgment of the 
lower court has been affirmed on appeal, another action between the same 
parties on the same cause of action and upon substantially the same evi- 
dence is barred by the judgment in the former action which as to the 
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second action is re5 judicata, but it is otherwise when the evidence in 
the second action is not substantially identical and entitles the plaintiff 
to recover if found in his favor. 

2. Insurance K +Evidence of insurance agent's knowledge of condi- 
tion constituting waiver of provision of policy held s d c i e n t .  

Where the local agent of a fire insurance company, before issuing the 
policy on a stock of merchandise, knows that included therein are ex- 
plosives that under the terms of the policy will render it void unless 
waived in writing attached to its face, and nevertheless the agent issues 
the policy upon the payment of the premium, the knomledge of the agent 
is imputed to the insurer and constitutes a waiver of the provision 
against explosives, and in this case held: evidence of such knowledge by 
the agent soliciting the policy was sufficient to be submitted to the jury 
and sustain their verdict in plaintiff's favor, and under the facts and 
circumstances of this case it was immaterial that the policy issued was 
signed by the partner of the soliciting agent and written by a stenographer 
in their office. 

APPEAL by defendant from Sink, J., and a jury, a t  J anua ry  Term, 
1930, of SURRY. NO error. 

The  issues submitted to  the jury ands thei r  answers thereto, were as 
follo\vs : 

'*I. Did the defendant, Palmetto F i r e  Insurance Company, execute 
and deliver to the plaintiffs the policy of insurance sued on, as alleged 
in  the complaint ? Answer : Yes. 

2. Did the plaintiffs carry dynamite and dynamite caps in  their stock 
a t  the time of the issuance and delivery of the policy, and fire? Answer : 
Yes. 

3. I f  so, did the defendant by its knowledge and conduct waive the 
printed portions of the policy forbidding the keeping of dynarnite and 
dynamite caps i n  stock? Answer: Yes. 

4. What amount, if any, are the plaintiffs entitled to recover of the 
defendant? Answer: $2,500 with interest from date of payment as set 
forth in  policy." 

Judgment was rendered on the verdict for plaintiff. Defendant made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. The other necessary facts will be set forth in  the 
opinion. 

E. C. Bivens for plaintiff. 
Brooks,  Pa,rker, Smith & TVharrton, for defendant. 

CLARKSOX, J. This action was here on appeal by plaintiff from judg- 
ment of nonsuit. Midkiff v. Insurance Co., 197 N. C., 144. At page 
146 we 4nd the following: "This appeal involves the same question of 
law as that  presented for decision in  Midk i f  v. Insurance Co., ante, 139. 
I n  that  case there was evidence tending to show a waiver by defendant 
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of the condition in the policy with respect to explosives. T h e  judgment 
on the verdict was affirmed. I n  the instant case, there wqs no evidence 
tending to show that  either of the defendants had waived this condition, 
in accordance with the provisions of the policies, or  otherwise. There- 
fore the judgment dismissing each action as of nonsuit must be affirmed." 

The opinion of this Court, sustaining the nonsuit, was filed on 
24 April, 1929. The present action was commenced on 17 August, 
1929, within one year after the nonsuit. The  costs in the original action 
have been paid. C. S., 415. 

I n  Hampton, v. Spinning Co., ante, at  p. 240, it is  writ ten:  "We 
therefore hold, upon the particular facts appearing in the judgment in  
this cause, that  a plaintiff may bring an  action and have i t  heard upon 
its merits, and, if a judgment of nonsuit is then entered, he may bring 
a new suit within one year, or he may have the cause reviewed by the 
Supreme Court. I f  the Supreme Court affirms the judgment of the 
trial court, he may under C. S., 415, bring a new a c t i m  within the 
period therein specified. But, if upon the tr ial  of the new action, upon 
its merits, in either event, i t  appears to the tr ial  court, and is found by 
such court as  a fact, that  the second suit is based upon substantially 
identical allegation and substantially identical evidence, and that  the 
merits of the second cause are identically the same, thereupon the tr ial  
court should hold that  the judgment in the first action was a bar or res 
adjudicata, and thus end that  particular litigation." Cha,spell 7;. Ebert, 
post, 575. 

We do not think the present action is based on "substantially identical 
evidence." I n  the former opinion, l l l idk i f  7,. Insurance Co., suplaa, at  
page 145, it is  said:  "Neither of the defendants had kncwledge at the 
date of the issuance of its policy that  plaintiffs a t  said da:e had or kept 
dynamite as a part  of their stock of merchandise. . . . Evidence 
tending to show that  hardware merchants of Surry  County generally 
carry dynamite and dynamite caps in stock was properly (2xcluded upon 
defendant's objections." 

I n  the present action the evidence is to the effect that  J .  A. Beavh was 
president of the Mount Airy Insurance nnd Realty Company, and G. E. 
Sparger, J r . ,  was secretary and treasurer of the company. The company 
was an  agent and Beach had license to write Fi re  Iiisurance for defend- 
ant company. The policy mas signed by Sparger, but m ~ d e  out by the 
girl in the office. 

James B.  Midkiff testified in p a r t :  "Q. Will you state to his  Honor 
and the jury n-hat conversation, if any, took place betweell you and Mr.  
Beach a t  the time this policy was solicited? A. Well, mhtm he came in 
he says, 'Boys, have you got any insurance yet? '  I says 'No.'* We had 
promised him some business. I n  fact, he got us some money to start  
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business on, and we promised to take out some insurance with him. I 
told h im no, me hadn't taken any yet. H e  says, 'Well, you better have 
some.' H e  says, 'How much do you want me to write you?'  I told him 
$2,500 on stock, and a t  that  time he mas stallding about two-thirds of the 
way back i n  the store. At the special time we had there three cases of 
dynamite sitting on the counter, and he says, ' J im are you going to buy 
steel magazines to keep this i n? '  I says, 'No, n e  are not going to buy 
one, Mr. Beach. n 'e  had one a t  the other place and didn't keep it in 
there half the time.' H e  says, 'Well, I guess that  mill be all right, any- 
how.' . . . At that time tlie dynamite mas sitting on top of the 
counter i n  the case where it was shipped. The policy was delivered two 
or three days after that." 

J. -1. Beach was not a nitness on the former trial. On  the tr ial  ill 
the present action, Beach testified, in pa r t :  "I was president of the 
company. I solicited insurance, and solicited loans or any other form of 
business that  the company did, real estate, and so on. I solicited a policy 
of fire insurance from James B. Midkiff and C. L. Braiinock on or 
about 26 ,1ugust, 19". I knew they carried dynamite in stock. 
They carried i t  from the very beginriing of their business. I saw it 
on the couliter and bought a couple of sticks of it. I saw the dynamite 
before this policy of $2,500 was delircred to Mr. llidkiff slid Mr. Bran- 
nock. . . . I discussed the matter with Mr. Xidkiff and asked him 
n h y  I wasn't summoned bccause I knew of the facts I just stated. H e  
said he never thought about i t ;  said he just o~erlooked it, and when I 
called his attention to the discussion about this container, why, he re- 
nlembered it. I rrlean a magazine that  we used to use; it makes it quite 
a good deal safer to hare  dynamite." The latter testimony was admitted 
to corroborate Jlidkiff. The  witness testified fur ther :  "I had :3 license 
from all the companies we represented at the time. . . . I tlii~ik 
the girl in the ofice n-rote it out, but Mr. Sparger usually sigilecl; sonle- 
times I did. . . . I delivered the policy to Mr. Xidkifl and Mr.  
Brannock; took it down to their store." 

The facts in the present action nere  not based on  s subs tan ti all^ 
identical evidence," but entirely different evidence. Wr think the et 1- 

dence sufficient to be snbmitted to tlie jury on the question of naiver. ill 
accordance with the law oli the subject qet forth in the case of -11 llidkilj- B 
Brannock zr. S. C'. I I o n l ~  Insurance Po., 197 N. C., 130. I t  is there 
said, a t  page 1-13, by J i r .  J u s t i c c  ( 'onnor  for the Court : "It  must be lielcl, 
therefore, that  defendant having issued tlie policy, v-it11 knowledge of the 
presence of the dynamite and dynamite caps on the premises described 
in the policy, TI-aired this condition, and is estopped to rely upon the 
presence of the dynamite and dynamite caps on said premises, at the 
date of the fire, as releasing the defendant from liability under the 
policy." 
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The principle set forth in the above decision is well flettled law in 
this jurisdiction, and the great majority of the courts in the nation. 
Many of the decisions are cited in  the case of Smith v. A'tna Life 
Insurance Co., post, 578, and need not be repeated. 

Sparger and Beach were both officers of the Mount Airy Insurance 
and Realty Company and had license to write insurance for defendant 
company. The fact that Sparger issued and signed the policy "Mount 
Airy Ins. & Realty Co., G. W. Sparger, Jr., Agent," and it was made 
out by the girl in the office of Mount Airy Insurance and Realty Com- 
pany, is immaterial under the facts and circumstances of this case. 
Beach, the president of the Mount Airy Insurance and Realty Company, 
solicited the policy and had license and authority from defendant as 
agent of Mount Airy Insurance and Realty Company to solicit and did 
solicit the insurance, and had full knowledge of the presence of the 
dynamite on the premises before the policy was issued and delivered, and 
his knowledge is imputed to the defendant company. I n  lrtw we find 

No error. 

D. S. MILLER v. FARMERS MUTCAL LIFE INSURASCE ASSOCIATION 
OF' NORTH CAROLINA. 

(Filed 9 April, 1930.) 

1. Insurance S a-Where cause designated in policy is efecient cause of 
loss, recovery may be had although other causes cont14buted. 

Where in an action on a policy of insurance covering loss to property 
from windstorms there is evidence tending to show that a windstorm 
and snow caused the loss to the insured, the fact that snow was a con- 
tributing cause does not preclude a recovery, it being ordinarily sufficient 
i f  the cause designated in the policy was the dominant, efficient cause of 
the loss, and the question of whether the windstorm war: the dominant 
and efficient cause is for the determination of the jury, and an instruction 
to the effect that if the snow was a contributing cause the plaintiff could 
not recover is reversible error. 

2. Appeal and Error F -ontention of appdlm not baaed on exceptions 
will not be considered on appeal. 

Where the contention of the appellee involres the consideration of 
questions of law and facts, and there is no exception presenting this view 
for decision, the Supreme Court will confine its investigation to matters 
based upon exceptions. 

APPEAL by plaintiff from Harris, J., at January Term, 1930, of 
DURHAM. New trial. 

The plaintiff, a member of the Orange County branch of the defend- 
ant corporation, brought suit on a policy of insurance issued by the de- 
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fendant in  the sum of $1,500 on his one-story frame building used as a 
pavilion and dressing room at Highland Park near the city of Hillsboro. 
The policy contains the following clause: '(Lightning and Storm Clause- 
(Ordinary). This policy shall cover any direct loss or damage caused 
by lightning, including loss or damage by cyclone, tornado or wind- 
storm, not exceeding the sum insured, nor the interest of the insured in 
the property, and subject in all other respects to the terms and condi- 
tions of this policy; provided, however, if there should be any other 
insurance on said property this association shall be liable only pro rata 
with such other insurance for any direct loss by lightning or windstorm, 
whether such other insurance be against direct loss by lightning and 
windstorm or not." 

The plaintiff alleged that on 2 March, 1927, and from twenty-four to 
forty-eight hours before that time, the wind blew with great force; that 
as a result of the windstorm such quantities of snow were heaped upon 
the hall and dressing-room as to crush the top; and that during the 
terrific windstorm and snow the top of the building collapsed, doing 
great damage to the property. He  alleged, further, that the defendant 
became liable to him in the sum of $1,055.64 as the measure of his loss. 
The defendant admitted the execution of the policy and the payment of 
premiums, but denied the remaining material allegations of the com- 
plaint. The following verdict was returned: 

1. Was the plaintiff's pavilion and dressing hall damaged by wind- 
storm, as alleged in the complaint? Answer: No. 

2. What damage, if any, is plaintiff entitled to recover of the de- 
fendant ? Answer : 

Judgment for the defendant; appeal by the plaintiff. 

Fuller, Reads & Fulbr and E. C. Brooks, Jr., for plaintiff. 
McLendon & Hedrick f o r  defendad. 

ADAMS, J. The defendant contends that there was no windstorm and 
that the plaintiff's damage was the sole proximate result of the accumu- 
lation of snow on the roof. The plaintiff contends that a windstorm was 
the efficient cause of the damage, and that he is entitled to recover on 
the policy although the snow on the roof may have contributed to the 
collapse of the building. With respect to these contentions the court 
instructed the jury as follows: "The court further charges you that 
unless you find from the evidence and by the greater weight thereof, the 
burden of proof being upon the plaintiff, that the said building was 
damaged by a windstorm, as I have defined a windstorm to you, unaided 
by snow, which was deposited on the building during the course of the 
snowfall, and further unaided by any snow which was blown on the 
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building by the wind, then the court charges you that  i t  would be your 
duty  to answer the first issue No." This instruction is  one of the ap- 
pellant's assignments of error. 

Among the various forms of insurance contracts a re  those relating 
to lightning insurance and to cyclone, tornado and windstorm insur- 
ance. Some forms of lightning insurance exclude loss or damage caused 
by cyclone, tornado or windstorm, but the policy under consideration 
includes such loss in  express terms. 37 C. ,J., 661. I t  is not denied 
that  the property was damaged or that  i n  consequence the plaintiff suf- 
fered loss. The  exception presents the question whether the plaintiff 
must prove that  a windstorm was the sole proximate cause of the dam- 
age or whether he may recover upon proof that it was the efficient cause 
although snow upon the roof may have been a contributing cause. On 
this point the weight of authority is  in support of the  lai in tiff's con- 
tention. The  general rule is that  if the cause designated in the policy 
is the dominant and efficient cause of the loss the right of the insured to 
recover will not be defeated by the fact that  there were contributing 
causes. I n  Jordan v. Iowa ~Wut. Tmnado I m .  CO., 130 N. W., 177, the 
plaintiff sought to recover damages on two policies insuring against the 
loss of livestock caused by tornadoes, cyclones, and windstwms, and the 
defense was put upon the ground that  the loss, if any, was wholly out- 
side the terms of the contract. The  court held that  if the windstorm 
was the efficient cause of the loss, the fact that  other causm contributed 
thereto would not relieve the iiisurer of liability. The  principle mas 
maintained in  Phenix Ins. Co. v. Charleston Bridge CO., 65 Fed., 628, 
the court holding in  effect that  when the damage complained of resulted 
from two or more causes which could not be distinguished the entire loss 
would be referred to the dominant and not to the contributing cause. 
I n  reference to the question of liability on a tornado insurance policy 
considered in Queen Ins. Po. v. Hudnut Co., 35 N. E., 397, the Appel- 
late Court of Indiana remarked, "That the hurricane itself coming in 
contact with the building did not alone cause the damage is not mat& 
rial, but if i t  caused another body to conie in contact and c.o the damage 
the hurricane would be the direct and controlling cause." 

Of course the principle enunciated in these cases has r o  application 
if liability for the contributing cause is expressly excluded by the terms 
of the policy. Holmes v. Phenix Ins. Co., 98 Fed., 240, 47 L. R. A, 308 ;  
r a t .  Union Fire Ins. Co. v. Crutchfield, L. R. A, 1915 B, 1094. 

The plaintiff's allegation is susceptible of the interp.ret:ltion that  the 
fall of the roof was caused by the wind and the accumulition of snow 
upon the house. I f  the jury should find from the evidence that the 
windstorm was the efficient cause of the damage and that  the snow was 
contributory the combined effect would be attributed tcl the efficient 
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cause, upon the principle that  "it is generally sufficient to  authorize a 
recovery on the policy that  the cause designated therein was the efficient 
cause of the loss, although other causes contributed thereto." 17  C. J., 
694. 

The instruction complained of withheld from the jury any considera- 
tion of this view of the case. 

The  defendant contends that  if the evidence be true the plaintiff can- 
not recover upon the policy; but the contention involves the considera- 
tion of law and facts, and as there is no exception presenting this view 
we have confined our investigation to  matters based on the exceptions 
of the appellant. 

Fo r  error i n  the instruction there must be a 
New trial. 

CARRIE STEWART CHAPPEL v.  C. E. ERERT A N D  WIFE, LISETTA 
EBERT, AND R. L. BRINSON, TRADIXG AS SOUTHERN OIL COJIPAST. 

(Filed 9 -4pri1, 1930.) 

1. Judgments L a d u d g m e n t  of nonsuit on merits is not a bar to sub- 
sequent action unless evidence is  substantially the same. 

I t  is not enough to sustain a 11lea of re8 judicntu that a former action 
between the same parties on the same subject-matter was  ions suited on 
its merits, but, in addition, the evidence in the second action must be 
substantially the same as in the first in order for the judgmrnt in the 
first to be a bar to the second. 

2. Courts B e--Appeal from county court may be dismissed for failure to 
serve case on appeal unless error appears on face of record. 

On an appeal from a Counts Court created by chapter 5'20, Public-Local 
Laws of 1915, amended by chapter 19, Public-Local Laws of 19'3, to the 
Superior Court, n "statement of race 011 appe:lln is necescnry, and nlierc 
the :~pl~ellant fails to crrlr  liis case on al)penl, tllc al~peal is subject to 
dismissal unlesq some ~ r r o r  aplmlrc on the face of the record prolwr, and 
\%here it appears from the record that the action wac d i~ni is~ed in t l ~ r  
County Court upon the illen of rc? l ~ t d i c t r t o  for that an action between the 
came parties on the same subject-matter had b w n  rionsuited on its merits* 
and there is no finding that the e\itlencr in the second action \\as snb- 
stantially the same, the jutlgment of the Superior Court remantling the 
cauce to the County Court for trial nil1 be ;~fhrmed 011 a p l ~ a l  to the 
Supreme Court. 

APPEAL by defendants from Finley, J., a t  Kovemlrer Term, 1929, of 
FORSYTH. 

Civil action in cjectment, dismissed in  Forsyth County Court 29 April,  
1929, and heard on plairitiff's appeal to thr  Superior ('ourt of Forsyth 
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County at  the November Term, 1929, by Finley, J., whc reversed the 
judgment of the County Court and remanded the cause for a new 
hearing. 

There was a motion made by defendants before McElroy, J., at the 
September Term, 1929, Forsyth Superior Court, to dismiss plaintiff's 
appeal for failure to serve statement of case on appeal as required by 
law. This motion was overruled on the ground that as :he plaintiff's 
appeal was from a judgment sustaining the defendants' plea in bar, res 
judicata, determined alone by the court records, no statemmt of case on 
appeal was necessary. Defendants duly noted an exception to this 
ruling. 

The judgment of the County Court was to the effect that as the plain- 
tiff had instituted a prior suit against the same defendants, concerning 
the same subject-matter, which was nonsuited, July  Term, 1926, upon 
-the merits of the cause, he is now estopped or barred, by judgment in the 
former suit, from maintaining the present action. 

From the judgment of Finley, J., reversing the judgment of the 
County Court and remanding the cause for a new trial ill the County 
Court, the defendants appeal, assigning errors. 

Ratcliff, Hudson d Ferrell and John, J .  Ingle for plainti,f. 
Alexander 4 Butler for defendanfs. 

STACY, C. J. I t  is contemplated by the act creating the Forsyth 
County Court, chapter 520, Public-Local Laws, 1915, amended by 
chapter 18, Public-Local Laws, 1925, that in appeals from said County 
Court to the Superior Court of Forsgth County, there shall be "a state- 
ment of case on appeal," for it is provided that such appeals may be 
taken "in the same manner and under the same requirements as are now 
provided by law for appeals from the Superior Court to the Supreme 
Court." The plaintiff's appeal, therefore, from the judgment of the 
County Court to the Superior Court of Forsyth County was subject to 
be dismissed for failure to serve statement of case on appeal, unless 
some error appeared on the face of the record proper, rvhich Judge 
McElroy perhaps thought might be the case, as he declinl?d to disrniss 
the appeal, and which Judge Finley found to be the case when he came 
to pass upon the appeal. I n  this view, both rulings are correct. 

The judge of the County Court found the facts and embodied them in 
his judgment of dismissal. I t  is not enough, to sustain :I plea of res 
judicata, that the former suit between the same partiea, concerning 
the same subject-matter, should have been nonsuited on it:g merits, but, 
in  addition, the evidence in the two cases must be the same or sub- 
stantially the same. Hampton v. Spinning Co., ante, 23!j, 151 S. E., 
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266. I n  this respect, the judgment of the County Court was defective, 
and the judgment of the Superior Court remanding the cause for an- 
other hearing is correct. 

Note, the judgment pleaded as an estoppel was not rendered on facts 
agreed or admitted or established by a verdict (Distributing Co. v. Ca,r- 
raway, 196 N .  C., 58, 144 S. E., 535, Hardism v. Everett, 192 N. C., 
371, 135 S. E., 288), but is one of nonsuit. 

Affirmed. 

IN .RE  WILL O F  J. C. STEWART. 

(Filed 9 April, 1930.) 

Wills C d-Evidence that holographic will was found among valuable 
papers held sufficient. 

Evidence that a paper-writing propounded as a holographic will was 
found after the testator's death in  a locked drawer in his desk among other 
papers and effects, bank books, check books, etc., in  an envelope on the 
back of which, in  the testator's handwriting, it was designated as his last 
will and testament, with evidence that the testator had been advised that 
it would operate as his will if found among his valuable papers and that 
the testator regarded the papers among which it was found as valuable: 
Held,  the evidence that the paper-writing was found among the testator's 
valuable papers was sufficient to sustain a verdict in the propounders' 
favor upon the issue of devisavit vel non. C. S., 4144. 

APPEAL by caveators from McElroy, J., at September Term, 1929, of 
FORSYTH. 

Application for letters of administration to settle the estate of J. C. 
Stewart, deceased; paper-writing offered for probate and propounded 
as his last will and testament; issue of deviisawit vel w n  raised by a 
caveat filed thereto, tried in  the Superior Court of Forsyth County, 
which resulted in a verdict and judgment establishing the paper-writing 
propounded as the last will and testament of the deceased. 

Caveators appeal, assigning errors. 

B. R. Stewart and L. V .  Scott for cazrmtors. 
Manly, Handren & Wombla and Hastings & Boo0 for propounders. 

STACY, C. J, On the trial, the controversy narrowed itself to the 
single question as to whether the paper-writing, propounded as a holo- 
graph will, was found among the valuable papers and effects of the de- 
ceased. C. S., 4144. H e  kept i t  with his private papers in a locked 

19-198 
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drawer of his office desk, where i t  was found among othw papers and 
effects, bank books, check books, etc., in an  envelope on the back of 
which appeared in  the handwriting of the deceased: "Last Will of J. C. 
Stewart as made in  1926." The evidence further discloses that the 
testator regarded the paper-writing as a valuable one; he  wrote it and 
preserved i t  as a will, having been advised by counsel that  such an in- 
strument found among his valuable papers and effects would operate as 
a valid testamentary disposition of his property. 

The evidence is sufficient to warrant the jury's finding, and we have 
discovered np error in  the trial. Ilt re: Will of Shemwell, 1!)7 N.  C., 332, 
148 S. E., 469; I n  re: Will of Groce, 196 N .  C., 373, 145 E .  E., 689; I n  
re Westfeldt, 188 N. C., 702, 125 S. E.,  531. The verdict and judgment, 
therefore, will be upheld. 

N o  error. 

THOJIAS 11. SMITH v. X T N A  LIFE ISSTRAXCE COMPANY. 

(Filed 9 April, 1930.) 

Insurance K a - Evidence of insurer's knowledge of substitute rule 
amounting to a waiver held sufficient to be submitted to the jury. 

Where an insurance company through its agents issues a policy of 
group insurance knowing at  the time of a rule of the union of which the 
group were members, which rule was recognized by the emp oyer, whereby 
if an employee did not work another worker could be subr;tituted in his 
place, provided that he work at least one day out of a period of ninety 
days, or if the insurer with knowledge of such substitute rule receives 
premiums and by its acts, conduct, transactions or declarations treats the 
policy as still in force, the insurer waives a provision in regard to em- 
ployees covered by the policy to the contrary, and in this case held: there 
was sufficient evidence of such knowledge and waiver on the part of the 
insurer or its agents to have beeu submitted to the jury, and defendant's 
motion as of nonsuit should not have been granted. 

APPEAL by plaintiff from Daniels, J., at  Second January  Term, 1930, 
of WAKE. Reversed. 

This was an  action brought by plaintiff against the defendant on 
27 November, 1929, in  the city court of Raleigh, to recover the sum of 
$300 on a '(group insurance policy." I n  the city court plaintiff was 
nonsuited and appealed to the Superior Court and was again nonsuited 
and appealed to this Court. 

The case involved a class of insurance known as "group insurance." 
The evidence on the part  of plaintiff was to the effect that the plaintiff 
started to work for the News and Obseruer in September, 1920, and 
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handled the linotype metal that goes in the pot, and the magazines. On 
22 August, 1927, he obtained license to practice law, but continued to 
work for the ATeu,s and Observer. I n  April, 1928, he opened a law 
office in the Lawyers7 Building. He spent from 9 o'clock in the morning 
until 2 :30 in his law office and went to work at 3 o'clock and worked 
from then until 11 o'clock for the News and Observer. I n  January, 
1929, he had his law office open for the practice of law. H e  worked 
January 4, 5, 6 and 7 in 1929, and two days in March, the 17th and 
22d, for the N e u v  and 0bserve.r. I n  June, 1989, he worked one week, 
from the 14th to 2lst of June. Out of this week's pay the S e w s  and 
Observer deducted from his pay the insurance premium, which was the 
method agreed upon by all the parties. The .ATews and Observer em- 
ployees are all union men, belonging to the Typographical Union. There 
was a substitute rule, when he did not work a substitute could work in 
his place. Nr .  Harvey Eason was manager for the group division of 
defendant for North Carolina, and knew of this rule; so did Mr. Vick 
Moore, who had been manager of the J e w s  and Observer and who 
signed the application as '(Soliciting Agent," and who wrote the insur- 
ance for defendant. The matter was discussed with the agent of de- - 
fendant, the question of substitute, and it was explained to the agent in 
regard to the priority rule, and the agent stated that the insurance 
would be good just the same if they were regularly employed and had a 
substitute. The substitute was not protected by the policy. 

The agent of defendant company knew that any one could substitute 
a man in his place, which was done by plaintiff. The rule was to the 
effect that the employee had to work one day out of 90 to hold the 
seniority rights. The other 89 days the employee could do as he pleased, 
just so one went and worked a day, but oue could not work for another 
printing company. 

The plaintiff testified, in par t :  "Q. Mr. Allen asked you about the 
seniority rights. At the time the agent of the B t n a  Life Insurance 
Company went to the News and Observer Company in 1926-67, did Mr. 
Spears go into details and explain what seniority rights meant to the 
employees? A. Yes, and they explained as long as a man paid his 
premiums he would be entitled to his benefit regardless of whether he 
worked but one day of ninety or not. I think Mr. Eason is the general 
claim agent of the company. I had a conversation with him prior to the 
issuance of the $25 check on 21 June, 1929, with reference to seniority 
rights, and he approved the seniority rights down there; he stated that 
in X r .  Spears' presence. After that they paid me the check for $25.00." 
The policy and certificate were issued to plaintiff on 1 July, 1926, and 
were in force 28 March, 1929, at  the time of the alleged injury and dis- 
ability of plaintiff. 
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Certificate No. 26, issued 1 July, 1926, to Thomas M. Sinith, material 
provisions applicable : 

''2Etna Life Insurance Company 
Accident and Liability Department 

of Hartford, Connecticut. 

Has insured by a Group Policy of Disability Insurance No. GS-2391 
certain employees of the News and Observer Publishing Company. 
Under and subject to the terms and conditions of said policy Thomas M. 
Smith, an employee, when wholly and continuously disabled by sickness 
or accidental bodily injury and thereby prevented from en,gaging in any 
occupation or employment for wage or profit, will be paid indemnity at 
the rate of twenty-five dollars per week beginning with the first day of 
disability and continuing during disability except that benefits will not 
be paid for more than thirteen consecutive weeks. . . . T h i s  insur- 
ance will cease upon failure on the part of the employt>e to pay the 
required premium contribution, t o  the News and Observcr Publishing 
Company, or u p m  termination of employment except that the insurance 
of an employee shall not terminate while he is disabled and entitled to 
benefits hereunder; or upon the discontinuance of the Group Policy." 

"Btna  Life Insurance Company 
Accident and Liability Department 

of Hartford, Connecticut. 
(Herein called the Company.) 

Hereby agrees, in receipt of due proof that any insuredl employee of 
News and Observer Publishing Company, of Raleigh, county of Wake, 
and State of North Carolina (herein called the employer) is wholly and 
continuously disabled by accidental bodily injury which does not-arise 
out of and in the course of employment or by sickness, and is thereby 
prevented from engaging in any dccupation or employment for wage or 
profit. To  pay to such employee a weekly indemnity in the amount de- 
termined in accordance with the insurance schedule shown on the second 
page of this policy for the period of such disability beginning with the 
first day thereof, but not exceeding thirteen consecutive weeks. . . . 
Insurance om any  amployee shall terminat0 as of the date he  c m e s  to 
make the  reauired w k m & n  contribution toward the cost of  the insur- 
ance, leaves the service of the employer, i s  dismissed therefrom, is  pen- 
sioned or otherwise discontinues wwk ing  for said empl?yer. . . . 
The employer shall return to the Company the registration cards of those 
employees whose insurance has been terminated, within 311 days of the 
date of termination of such insurance." ( I n  application for insurance) : 
"What part of the premium is to be paid by the employeerl? All." 
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The insurance premiums have been paid to defendant company. 
Proof of claim has been made by plaintiff as required by defendant. 

The plaintiff alleges: That, on 28 March, 1929, while plaintiff was in 
the employ of said News and Observer Publishing Company, and while 
the said insurance contract was in force and effect, the plaintiff received 
an accident, bodily injury, as a result of which the seventh vertebrae of 
his spinal column was broken, his left leg badly bruised and torn, and 
other skin abrasions, which injuries are permanent, as he is informed 
and believes. That, as a result of the aforesaid injuries the plaintiff, 
on 20 June, 1929, became wholly and continuously disabled and thereby 
prevented from engaging in any occupation or employment for wage or 
profit, and since said date, has been unable to perform any kind of 
work, either mental or physical. That, immediately after plaintiff's 
injuries became permanent and he thereby became wholly and continu- 
ously disabled, he gave the News and Observer Publishing Company 
notice of such disability, and has been ever since under the care of a 
physician. That, in compliance with his part of the contract of insur- 
ance the plaintiff furnished the defendant with a certificate of the at- 
tending physician, and did and performed each and every part of said 
contract of insurance encumbent upon him to do and perform. That, on 
12 July, 1929, the defendant issued and delivered to the plaintiff its 
check or voucher in the sum of $25.00 in  settlement of the plaintiff's 
indemnity, first accruing under the said contract of insurance. That 
thereafter, to wit, 27 August, 1929, the defendant issued its check or 
voucher in the sum of $125.00, payable to the order of the plaintiff, to 
cover five weeks indemnity, and as plaintiff is informed, believes and 
alleges, mailed said check or voucher to its agent in Raleigh, with in- 
structions ta deliver to the plaintiff, but which, for some reason unknown 
to the plaintiff, has never been delivered. 

The prayer for judgment was for $300, amount of balance due under 
terms of the policy. 

There was evidence on the part of plaintiff to sustain these allega- 
tions. There was some question as to whether plaintiff was "wholly 
and continuously disabled by sickness or accident bodily injury," etc., 
under the policy and the duration. 

J .  S. Manning and W d t e r  L. Spencer for phimtiff 
Murray Allen f m def endan,t. 

CLARKSON, J. The defendant, at  the close of the plaintiff's evidence 
and at  the close of all the evidence, made motions for judgment, as in 
case of nonsuit. C. S., 567. The court below granted defendant's motion 
at  the close of all the evidence, and in this we think there was error. 
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The questions involved: (1) Was the plaintiff at  the time of the 
alleged injury or disability, an employee of the News and Observer Pub- 
lishing Company, under what is known as the substitute rule, and did 
the defendant issue the group insurance and through its agent or agents 
collect the insurance premiums from plaintiff with knowledge of the 
substitute rule? ( 2 )  Did the defendant or its agent or agents after the 
g r w p  insurance was issued collect the from pliiintiff and by 
its acts, conduct, transactions or declarations treat the policy as still in 
force with knowledge of the substituta rule? 

I t  is not denied that plaintiff has paid the premiums required by 
defendant. 

We think the whole question depends on the fact as to ~ h e t h e r  when 
defendant issued the "group insurance" it knew of the substitute rule, 
or with knowledge of the rule received premiums and by its acts, conduct, 
transactions or declarations treated the policy as still in  force. The 
certificate says: "This insurance will ccase upon failure 0% the part of 
the employee to p y  the required premium contri.bution to the News and 
Observer Publishing Company, OT upon termination of employment, 
except that the insurance of an employee shall not terminate while he is 
disabled and entitled to benefits hereunder; or upon the discontinuance 
of the group policy.'' The policy says: "Insurance rn m y  employee 
shall terminate as of the date he ceases to mahe the reqw'red premium 
contribution toward the cost of the insurance; leaves tho ,jwrvice of the 
employer, is dismtksed therefrom, is penswned or othemuiso discontinues 
working for said employer." 

As far  as the employer, the News and Observer Publishing Company, 
is concerned, the evidence is plenary that i t  recognized  he substitute 
rule, and under its terms considered plaintif7 its employee. Further, 
plaintiff has never left tho service of the employer or been dismissed, 
pensioned or otherwise discontinued working for said employer. I t  may 
be that this alone, under a liberal construction of the polivy, is decisive 
under the language of the policy, but we do not so decide. Poole v. 
Insurance Co., 188 N. C., at  p. 469; NcCain v. Insurance Co., 190 
N. C., at p. 551. There is evidence on the part of plaintifl that defend- 
ant, through its agent or agents knew of and recognized this substitute 
rule and issued the "group insurance" and took the prem um from de- 
fendant with full knowledge, and after issuing the policy knew of the 
substitute rule, received the premiunls on the policy and by its acts, 
conduct, transactions or declarations treated the policy as still in force. 

I n  Grabbs v. Insurance Co., 125 N .  C., at .p. 396, it is stated: "We 
think the rule is well settled that where an insurance company, life or 
fire, issues a policy with full knowledge of existing facts which by its 
terms would work a forfeiture of the policy, the insurer must be held 
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to have waived all such conditions, a t  least to the extent of its knowl- 
edge, actual or constructive. I t  cannot be permitted to knowingly issue 
a worthless policy upon a valuable consideration. An implied waiver 
is in the nature of an  estoppel in pais, which might well be enforced by 
any court of equity under such circumstances." Gerringer v. Ins. CO., 
133 N. C., 407. 

I n  Hullard v. Ins. Co., 189 N .  C., at  p. 37, we find: "The 'iron-safe 
clause' in policies of insurance is generally upheld by the courts as a 
reasonable contract limitation upon the insurer's risk (Coggins v. Ins. 
Co., 144 N .  C., 7 )  ; but if the company, knowing the insured has not 
complied with this provision, collects the premiums and recognizes the 
validity and binding force and effect of the policy it has issued, i t  should 
not be heard to insist upon the introduction of records, the keeping of 
which i t  has thus tacitly maired. There is a distinction between waiver 
and estoppel; but the waiver of a forfeiture, though in the nature of an 
estoppel, may be created by acts, conduct, or declarations insufficient to 
create a technical estoppel. . . . (p. 38) Conditions which form a 
part  of the contract of irisurance at  its inception may be waived by the 
agent of the insurer, although they are embraced in the policy when it is 
delirered: and the local agent's knowledge of such conditions is deemed - - 
to be the knowledge of his principal." 

The principle is thus stated in Midh-iff c. Ins. Co., 197 N .  C., at  p. 
143: "In the instant case, there was evidence tending to show that the 
local agents of the defendant company, at  the time they countersigned 
and issued to the plaintiffs the policy of insurance, insuring their stock 
of merchandise, knew that plaintiffs had and kept dynamite and dyna- 
mite caps on the described premises, as part of said stock of merchandise, 
and that  with this knowledge they issued the policy. There was no evi- 
dence tending to sliow that  the dynamite and dynamite caps on said 
premises, kept by plaintiffs as part of said stock of merchandise, at  the 
date of the fire, had been added to said stock of merchandise since the 
issuance of the policy. The knowledge of the local agents, i n  this 
insta~ice, was the knowledge of the defendant. I t  must be held, there- 
fore, that  defendant having issued the policy, with knowledge of the 
presence of the dynamite and dynamite caps on the premises described 
in  the policy, waived this condition, and is estopped to rely upon the 
presence of the dynamite and dynamite caps, on said premises, at  the 
date of the fire, as releasing the defendant from liability under the 
policy." 

I n  Houch v. Ins.  Co., ante, a t  p. 305, i t  is written: "There was 
evidence tending to show that at  the date of the issuance of the policy, 
defendant's agent was informed by the plaintiff, N. F. Houck, that he 
and M. V. Houck owned only an  estate in the land for his life, and that 
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his children owned the remainder in fee. This knowledge is imputed to 
the defendant. This evidence was sufficient to show a waiver by de- 
fendant of the provisions of the policy on which i t  relies," citing authori- 
ties. Clapp v. Ins. Co., 126 N. C., 388; Strause u. Ins. Po., 128 N. C., 
64; Gerringer v. Ins. Co., supra; Cockfield v. Fireman's Ins. Co., 144 
S. E., 71, 146 S. C., 351. 

The cases above cited from the decisions of this Court are fully sus- 
tained by Mr. Cooley in  his brief on Insurance, 2 ed., Vol. 5, p. 4204, 
et seq. Mr. Cooley further, at  p. 4272, says: "If, therefore, an insur- 
ance company, with knowledge of facts vitiating a policy, enters into 
negotiations or transactions with the insured, by which the company 
recognizes or treats the policy as still in force, or by its acts, declara- 
tions, or dealings leads the insured to regard himself as protected by the 
policy, or induces him to incur trouble or expense, such acts, transac- 
tions, or declarations will operate as a waiver of the forfeiture, and 
estop the company from relying thereon as a defense to ar  action on the 
policy." And at p. 4290: "The weight of authority suppc~rts the propo- 
sition that an insurance company waives or is estopped to assert a viola- 
tion of the terms of an insurance contract if the company, on being noti- 
fied of the violation, remains silent and fails to object or to declare a 
forfeiture, or cancel or rescind the contract, within a reasonable time. 
This rule is no doubt in most cases based on the theor,y that it is a 
breach of good faith on the part of an insurance compmy to remain 
silent and inactive on notice of a breach, and to retain the unearned 
premiums, and so lead the insured to believe that his insurance contract 
is regarded as valid notwithstanding the breach." Collin.? v. Farmville 
Ins. & Banking CO., 79 N .  C., 279. See Mutual Proteciive League v. 
Walksr (Ky.), 173 S. W. Rep., 804; Citizens Nat.' Life Ins. Co. v. 
Egner (Ky.), 180 S. W. Rep., 778. 

I t  is the settled rule of practice in this jurisdiction thai, on a motion 
to nonsuit, the evidence which makes for the plaintiff's claim and which 
tends to support his cause of action, whether offered by the plaintiff or 
elicited from the defendant's witnesses, is to be taken and considered in 
its most favorable light for the plaintiff, and he is entitled to the benefit 
of every reasonable intendment upon the evidence and evwy reasonable 
inference to be drawn therefrom. 

We think the evidence of plaintiff was siifficient and should have been 
submitted to the jury. 

Reversed. 
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CITY OF ELIZABETH CITY v. -4. L. AYDLETT. 

(Filed 9 April, 1930.) 

Municipal Corporations H -City may not enjoin the violation of its 
ordinance in regard to tho erection of filling shtions. 

Where a city makes the violation of its ordinances in regard to the 
erection and maintenance of gasoline filling stations within a prescribed 
zone a criminal offense, and an alleged violator of the ordinance has been 
acquitted by a court of competent jurisdiction, equity will not afford 
injunctive relief at the suit of the city to restrain the continued violation 
of the ordinance by the person acquitted, the question as to the rights of 
the adjacent property owners not being presented. 

STACY, C. J., and ADAMS, J., concurring. 

APPEAL by defendant from Sinclair, J., 7 November, 1929. From 
PASQUOTANIL Reversed. 

This is a proceeding for injunctive relief. The  plaintiff is a munici- 
pal corporation, and duly passed an  ordinance regulating the location 
and erection of filling or gasoline stations within certain territory within 
the corporate limits of Elizabeth City before defendant was indicted 
for its violation. 

The complaint, among other things, alleges: "That the defendant, 
A. L. Aydlett, his servants, agents and employees are wrongfully, un- 
lawfully and in violation of said ordinance, locating, erecting, building 
and constructing a filling station upon that  certain lot formerly used 
as a residence by the said Aydlett and now used in part  as such residence, 
located on the northwest corner of West Main and North Road streets, 
and within that portion of the town of Elizabeth City from which filling 
stations are prohibited by the first section of the ordinance aforesaid. 
That  a warrant has been issued against the said A. L. Aydlett charging 
him with the violation of said ordinance: that  a trial was had before 
the court having jurisdiction of such matters, to wit:  the court of the 
tr ial  justice of Pasquotank County on 10 September, 1929, and the said 
trial justice found the said A. L. ,4ydlett not guilty and rendered judg- 
ment accordingly, said tr ial  justice declaring that, in his opinion, the 
said ordinance was unconstitutional and void. That  this plaintiff has 
no other relief except to ask this court for a restraining order enjoining 
the further violation of said ordinance by said defendant. Wherefore, 
plaintiff prays that  a restraining order be issued by the court enjoining 
the said A. L. Aydlett, his servants, agents and employees in proceeding 
further with the erection of the said filling station, and for such other 
and further relief as the nature and ciriumstances of the case may 
demand." 
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The defendant, among other things, says that the ordinance is void. 
The judgment of the court below is as follows : "This cause coming on 

to be hkard before the undersigned judge of the Superior Court upon 
the pleadings, affidavits, exhibits and argument of counsel, and i t  ap- 
pearing to the court that the plaintiff has pursued its legal remedy by 
criminally prosecuting the defendant in  the trial justice court of Pas- 
quotank County, which court has exclusive and final juriljdiction of the 
offense, and that  the trial justice found the defendant not guilty, upon 
the ground that  in his opinion the ordinance under which defendant 
was prosecuted was unconstitutional and void, and that, no appeal lying 
from said judgment of acquittal, the plaintiff has exha~s ted  its legal 
remedy, and the court being of the opinion and finding as facts from the 
evidence that the ordinance in question mas not enacted arbitrarily by 
the board of aldermen of Elizabeth City or  with any idea of discrimina- 
tion against the defendant or any other person, but in  the valid dis- 
cretionary exercise of the police powers vested in  such aldermen to 
secure the safety and general welfare of the public: I t  is considered, 
adjudged and decreed that the defendant, his agents and servants be, 
and they are hereby permanently restrained and enjoined from con- 
structing and erecting a filling station upon the site or location described 
i n  the complaint, and that the plaintiff recover its costs i11 this cause 
expended, to be taxed by the clerk." 

Tho ordinance provides: '(Any person, firm or corporsition violating 
any provision of the foregoing ordinance, shall be guilty of a misde- 
meanor, and shall, upon conviction, pay a fine of fifty dollars for each 
offense and each day or part of day said violation shall continue, shall 
be considered and be a separate offense." 

The defendant excepted, assigned error to the finding of facts set 
forth in  the judgment and the judgment, and appealed to the Supreme 
Court. 

J .  B. Leigh,  T h o m p s o n  & W i l s o n  for p la id i f f .  
Aydlet t  & S i m p s o n  for defendant. 

CLARI~SOPT, J. We think the only question involved in  the appeal: 
Can the city of Elizabeth City maintain its artion against the defendant 
for irljunctive relief to prevent defendant violating an or'jinance of the 
town, the violation of which is a misdemeanor-a crime? We think not. 

We do not pass upon the validity of the ordinance. I 1 h e  record dis- 
closes that  defendant was indicted and acquitted by a ccurt of compe- 
tent jurisdiction for  violating the ordinance in question-Can the 
equitable jurisdiction of the court be invoked by a municipality in  an 
action of this kind to enforce its ordinance? We think not. 
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W e  find this expression in plaintiff's brief, that  "plaintiff has no other 
remedy except the use of the injunction or the use of force." We do 
not understand what plaintiff means by the "use of force." This i s  a 
government of law, not force, and orderly government must ever prevail 
or we will have anarchy. Municipalities are subject to law like other 
corporations and persons. Plaintiff must be mindful of the fact that  
under the guise of police regulations protecting the public welfare, 
attempts have been made to curb the free use of private property that  is 
not a nuisance per se. Questions of this kind have ever been the subject 
of troublesome controversy as to whether the regulations are reasonable 
or arbitrary. 

The  bare question for this Court to determine: H a s  a court of equity 
jurisdiction? We are not dealing with a nuisance-all the courts have 
declared that  filling stations and garages are held not to be nuisances 
per se. JIncRcce c. Fayetteville, ante, a t  p. 54. 

I n  Clinton v. Oil Co., 193 N. C., we said a t  p. 436: "We will not dis- 
cuss the anomaly of plaintiff's bringing an  action to enforce its own 
ordinance, praying injunctive relief; but decide the case on its merits, 
as the point is not raised by the parties." 

The Law of Injunctioris (Lewis 6- Spelling), par t  section 10, speaking 
to the subject, says: "The noninterference by injunction to shield per- 
sons from the consequences of criminal prosecutions is based on such 
obvious reasons of public policy that  i t  is  strange a n  impression ever 
found lodgment in legal minds to the contrary. Nevertheless, the juris- 
diction has been often unsuccessfully invoked for that  species of pro- 
twtion. The  rule holds good where the remedy is sought to prevent the 
commission of a criminal act. I t  is equally clear that  the wrong about 
to be done a party affecting his property and civil rights should be 
stayed or prevented, where he has no adequate legal remedy, notwith- 
standing that  the x~rongful  act or conduct complained of possesses 
~lerilents of criminality. I t  follows that  a court of equity will not with- 
hold preventive relief because such act is criminal, i t  also appearing that  
the act or conduct will result in a violation of property rights and that  
the applicant for relief has no other adequate remedy. T h e  rule exclud- 
ing injunction to prewnt  crime is as applicable where the threatened act 
would violate a municipal ordii~ance as  here the violation of a statute 
is involved or the act would constitute a criminal offense a t  common 
law." 

14 R. C. L., Injunctions, a t  p. 376, part  section 78:  "In early times 
the English Court of Chancery, not without much protest on the part  of 
the common-law courts, occasionally issued i~ljurictions to restrain the 
commission of certain criminal acts. This jurisdiction seems to  have 
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been confined to cases in which other tribunals were too weak to protect 
the poorer and more helpless classes of the community against the power 
of the great nobles, and the reasons for exercising i t  disappeared when 
the common-law courts became fully capable of controlling and repress- 
ing such acts of violence and outrage. Accordingly, i t  is now the rule 
that where acts complained of are violations of the criminal law, courts 
of equity will not on that ground alone interfere by inj'lnction to pre- 
vent their commission, as they will not exercise their powers for the 
purpose of enforcing the criminal laws by restraining criminal acts." 

I n  Wardens v. Washington, 109 N .  C., at  p. 22, we finc the law stated 
thus: "The plaintiffs in this action seek to have a town ordinance de- 
clared void, and an injunction against enforcing the same. . . . I t  
is unnecessary, however, that we pass upon the question debated before 
us as to the power of the Legislature to authorize or to validate the 
ordinance in the exercise of the police power inherent i n  the State, for 
we have an express authority, if one were needed, that an injunction 
does not lie to prevent the enforcement of an alleged unlawful town 
ordinance. Should the plaintiff be injured by its enforcement, he has 
a redress at  law by an action for damages, C'ohen v. Corzmissioners, 77 
N.  C., 2, in which Reade, J., says: 'We are aware of no principle or 
precedent for the interpositi~n of a court of equity in such cases.' " 
Scott v. Smith, 121 N. C., 94; T7ickers v. Durham, 122 N .  C., 880; 
Paul v. Washington, 134 Pu'. C., 363; Hargett v. Bell, 134 N .  C., 394; 
S. v. R. R., 145 N. C., 495; Thompson v. Lumberton, 182 N .  C., 260; 
Turner v. New Bem, 187 N .  C., 541; Noore v. Bell, 191 Y. C., 305. 

The exception to the general rule is thus stated in Adoertising Co. v. 
Asheville, 189 N .  C., at p. 738: ."1f it appear that an ordinance is 
unlawful or in conflict with the organic law and that an injunction 
against its enforcement is necessary for the protection of property rights 
or the rights of persons, otherwise irremediable, the writ is available in 
the exercise of the equitable power of the court." 14 R. C. L., Injunc- 
tions, part section 79; see 32 C. J., Injunctions, 438-440. 

I t  may be noted that the ordinance passed by plaintiff municipality 
provides the method of enforcement. A violation is made a misde- 
meanor and punishment by fine of $50, and a violation each day is a 
separate offense. 

Prom the facts and circumstances of this case and the reasons given, 
the judgment below is 

Reversed. 

STACY, C. J., concurring: I n  the absence of authority expressly con- . - 

ferred on plaintiff, either by its charter or by general law, to invoke the 
power of a court of equity to restrain the continued violation of an 
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ordinance, under circumstances such as here disclosed, which has not 
been called to our attention if such authority has been given, perhaps the 
plaintiff, without alleging some special damage to property owned by the 
city, is not the proper party to maintain the action. Rochester v. Guth- 
berlett, 211 N.  Y., 309, 1 4  R. C. L., 379. 

ADAMS, J., concurring: 3 s  a rule a n  injunction will not be issued to 
restrain the enforcement of a town ordinance alleged to be invalid, be- 
cause its invalidity may be pleaded as a defense. Thompson v. Lumber- 
ton, 182 N.  C., 262. But  a court of equity may restrain a criminal 
prosecution for  an  alleged breach of an  unconstitutional ordinance when 
the prevention of such prosecution is essential to safeguard the rights of 
property. Tysoa & Bro. v. Banton, 273 U. S., 418, 71 L. Ed., 718; 
Advertising Co. v. Asheville, 189 N. C., 737. I f  an  ordinance which is 
valid is declared by a justice of the peace to be unconstitutional and the 
defendant is discharged the State has no right of appeal and the real 
question camlot be determined by an  appellate court i n  the criminal pro- 
ceeding. A question would then arise whether the owner of property 
which would be injuriously affected by such abolition of the ordinance 
could resort to a court of equity to enjoin the defendant from doing that 
which the valid ordina~ice expressly forbids. The present action was 
brought by the city, and riot by an  owner of property who claims that its 
value will be impaired by the construction of the building forbidden by 
the ordinance. I understand that  the law with respect to the proposed 
question is not determined on the present record, and I therefore concur 
in  the opinion of the Court. 

T H E  NATIONAL EXCHANGE BANK O F  CHESTER,  SOUTH CAROLIKA, 
v. ABRAHAM SKLUT AND MORRIS SKLUT,  TRADING AS A. SKLUT & 
COMPAFY. 

(Filed 9 April, 1930.) 

1. Principal and Agent C &Evidence of agent's express or  implied 
authority to draw drafts on principals held sufficient. 

Where there is evidence tending to show that the defendants as part- 
ners authorized their alleged agent to purchase furs and hides without 
furnishing the money to pay for them, and that in the course of business 
the agent gave numerous personal checks therefor which were covered by 
his drafts on the alleged principals which were paid by them, in an action 
by the bank accepting the drafts, to recover on later drafts which the 
defendants refused to pay, denying the agency and partnership, the evi- 
dence of agency and of express or implied authority to execute and nego- 
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tiate the drafts on the principals is held sufficient to be submitted to the 
jury and sustain the verdict in plaintiff's favor. The question ef ratifica- 
tion or estoppel does not arise on this appeal. 

2. Same - Admissions of agent are admissible against the principal when 
a part of the res gestae. 

The fact of agency must be proven aliunde the admissions of the agent, 
but, the agency being proven, admissions by the agent relating to the 
business at  hand are admissible against the principal when the admis- 
sions may be deemed a part of the res gestce. 

3. Principal and Agent C e--Evidence of principal's liability held suf- 
ficient although there was evidence that  third party was looking to 
agent. 

While the declarations, made by a third party dealing with the agent, 
that it did not care who the principal was or that it w2s satisfied with 
the credit of the agent is evidence, but not conclusive, against the liability 
of the principal, in this case held: there was sufficient evidence of the 
principal's liability to be submitted to the jury. 

APPEAL by defendants from Schenck, J., at  February Term, 1930, of 
FORSYTH. Affirmed. 

The allegations of plaintiff are to the effect that  i t  is engaged in  the 
general banking business in  Chester, S. C., and operating in  accordance 
with United States Banking Law. Tha t  defendants during February, 
1928, and prior thereto, employed one V. B. Campbell as their agent and 
buyer to represent them in the purchase of furs and hides and to draw 
drafts on defendants, through plaintiff's bank to pay for same; this was 
done to facilitate the purchase and for the accommodatior~ of defendants. 
The proceeds of the drafts mere credited to the account of said Campbell, 
who paid out the money in the purchase of furs and hides for defend- 
ants, i n  accordance with the instructions from defendants. That  in 
February, 1928, drafts amounting to $2,950 were so crejited to Camp- 
bell's account, who paid the amount out for furs and hides for and on 
behalf of defendants, which were shipped by Campbell to defendants. 
The said drafts were forwarded to defendants through correspondence 
for payment by defendants who refused to pay same. Mmris  Sklut 
answering denied the material allegations of the complaint and denied 
that he was a partner in the business of Abraham Sklu: 8: Co. Abra- 
ham Sklut answering denied that  there was a partn.rship existing 
between Xorr is  and Abraham Sklut and denied the all2gations of the 
complaint. 

There was evidence introduced by plaintif? sustaining the allegations 
of the complaint. For  thirteen months prior the course and dealing 
between the parties were as set forth in  the complaint. The drafts were 
in words and figures-a copy of one is as follows: 
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"$458.73. No. 1. 
A. SKLUT & CO. 

Dealers in 
Hides, Skins, Tallow, Raw Furs, Wool & Bees Was  

Winston-Salem, K. C. 
NP-67-127 
Check No. 2969 Post Office, Chester, S. C. 

Date: 21 Jan., 1927. 
Pay  to the order of V. B. Campbell Four Hundred Fifty- 

eight and 73/100 Dollars, Value Received, and Charge to 
Account of A. Sklut $ Po. 

Through the Peoples Sational Bank, 
Winston-Salem, S. C. V. B. CAMPBELL, Buyer." 

These were duly endorsed and were paid by defendants, except the 
ones sued on in this action. 

During the thirteen months approximately $130,000 of drafts were 
paid by defendants in the manner set forth in the complaint. The 
drafts cashed prior to the one in controrersy and paid by the defendants 
were 427. The testimony of V. B. Campbell tended to sustain the alle- 
gations of the complaint. 

An unsigned $1,000 bond was introduced in evidence by plaintiff and 
sent by defendants to said Campbell, in part, as follows: 

"The condition of the above obligation is such, that whereas the above- 
named Sklut and Company have in their employ the above-named prin- 
cipal and employee whose duties are : 

1. To buy hides. 
2. To buy raw furs. 
That, whereas, the said employee pays for said purchases by check 

and in return draws a draft against the above-named firm, in his favor. 
Now, therefore, the condition of the above obligation is such that if 

the above bounden, V. B. Campbell, and his surety, shall well and 
truly, save, keep and bear harmless and indemnify the said A. Sklut and 
Company against any justifiable claims which the said firm may make 
which may arise by reason of any shortage in weight, misrepresenta- 
tions, infidelity, or costs in connection with suits then this obliga- 
tion is to be void, else to remain in full force and virtue." 

Campbell testified, in par t :  "All of those checks are for hides and 
furs, and they were all shipped to A. Sklut & Company, not paid. X r .  
Sklut asked me how I arranged my handling of these. I told him I left 
them there, signed, at the bank, and that I wired or phoned as to the 
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amount; wired or phoned the National Exchange Bank, or Mr. McKin- 
nell (cashier of plaintiff's bank), personally." 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was V. B. Campbell the agent and employee of A. Sklut & Com- 
pany, as alleged in the complaint? Answer: Yes. 

2. Did the defendant, A. Sklut & Company, expressly or by implica- 
tion, authorize V. B. Campbell to execute and negotiate to the plaintiff 
the drafts mentioned and described in the complaint? Answer: Yes. 

3. Has the defendant satified the acts of V. B. Campbell in  executing 
and negotiating the said drafts through the plaintiff brink? Answer: 
. . . . . . . . . . . . .  

4. I s  the defendant estopped to deny the existence of authority to 
Q. B. Campbell to negotiate the drafts through the plaintiff bank? 
Answer : ... . . . . . . . . .  

5. What amount, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $2,957.20, with interest." 

Judgment was rendered on the verdict, and appeal taken to the Supe- 
rior Court of Forsyth County. Exceptions and assignments of error 
were duly made and on appeal to the Superior Court the exceptions and 
assignments of error were overruled. Defendants duly made exceptions 
and assignments of error and appealed to the Supreme Court. 

J. M.  Wise, Craige & Craige, Ingle & Rucker for plaintif. 
Moses S h p i r a  and Ira Julian fw defendants. 

CURKSON, J. The defendants, at  the close of plaintiff's evidence and 
a t  the close of all the evidence, made motions for judgment as in case 
of nonsuit. C. S., 567. The Forsyth County Court overruled the 
motions, and on appeal to the Superior Court the ruling of the Forsyth 
County Court was sustained, and in this we can see no error. We think 
the evidence sufficient to be submitted to the jury. 

I t  is well settled that "Admissions by agents, made while doing acts 
within the scope of the agency, and relating to the business in hand, are 
admissible against the principal when such admissions mrty be deemed a 
part of the res gestct., but such admissions are not admissible to prove 
the agency; the agency must be shown aliunde before the agent's admis- 
sions will be received." Lockhart's Handbook on Evidence, sec. 154, 
citing numerous authorities. Hunwcker v. Cwbitt, 187 IT. C., at  p. 503. 

I n  Bobbitt v. Land Co., 191 N .  C., at  p. 328, we find "Hoke, J., in 
Powell u. Lumber Co., 168 N .  C., p. 635, speaking to the question, says: 
'The general agent is said to be one who is authorized to act for his 
principal in all matters concerning a particular business or employment 
of a particular nature. 'Tiffany on Agency, p. 191. And it is the recog- 
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nized rule that such an agent may usually bind his principal as to all 
acts within the scope of his agency, including not only the authority 
actually conferred, but such as is usually 'confided to an agent employed 
to transact the business which is given him to do,' and i t  is held that, 
as to third persons, this real and apparent authority is one and the 
same, and may not be restricted by special or private instructions of the 
principal unless the limitations sought to be placed upon it are known to 
such persons or the act or power in question is of such an unusual char- 
acter as to put a man of reasonable business prudence upon inquiry as to 
the existence of the particular authority claimed. Latham v. Field., 
163 N. C., 356; Stephens v. Lumbm Co., 160 N. C., 107; Gooding v. 
Moore, 150 N. C., pp. 195-8; Tiffany on Agency, p. 180, 184, 191, et seq. 
The power of an agent, then, to bind his principal may include not only 
the authority actually conferred, but the authority implied as usual and 
necessary to the proper performance of the work intrusted to him, and 
it may be further extended by reason of acts indicating authority which 
the principal has approved or knowingly or, at  times, even negligently 
permitted the agent ta do in the course of his employment. Law Report- 
ing Co. v. Grain Co., 135 Mo. Rep., p. 10-16; 31 Cyc., 1326-1331.' Fur- 
niture Co. v. Bussell, 171 N. C., 485; Fe~guson  v. Amusmmnt Co., ibid., 
665; Brimmer v. Brimmer, 174 N. C., 439; Lumber Co. v. Johnson, 177 
N. C., 51; Cardwell v. Gumisom, 179 N. C., 478; Stm'ckland v. Kress, 
183 N. C., 536." 

I n  Pick v. Hotel Co., 197 N. C., at  pp. 112-13, the following principle 
is laid down: "Another position of the appellant is this: the appoint- 
ment of an agent to purchase personal property does not authorize such 
purchase when the title is retained to secure payment of the agreed 
price. As no funds were given the agent to pay for the furniture he had 
the implied power to make the purchase on the credit of the defendant. 
I n  Brittain v. Westall, 137 N. C., 30, it is said: ' I t  may be taken as a 
settled principle in the law of agency that if express authority to buy on 
a credit is not given to an agent, but he is authorized to make the pur- 
chase and no funds are advanced to him to enable him to buv for cash. 
he is, by implication, clearly authorized to purchase on the credit of his 
principal, because when an agent is authorized to do an act for his 
principal, the means necessary for the accomplishment of the act are 
impliedly included in the authority unless the agent be in some par- 
ticular expressly restricted.' Ruffin v. Mebane, 41 N. C., 507; Swindell 
u. Latham, 145 N. C., 144. I n  the law of agency this rule also is in 
force : 'Whenever a principal has placed an agent in such a situation that 
a person of ordinary prudence, conversant with business usages and the 
nature of the particular business, is justified in assuming that such 
agent is authorized to perform in behalf of his principal the particular 
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act, and such particular act has been performed the principal is estopped 
from denying the agent's authority to perform it.' 21 R. C. L., 856." 

The most serious aspect presented on the record, but we think the 
evidence sufficient to be submitted to the jury, is set fort i in the follow- 
ing principle of law:  "The fact that  the third person (in this instance 
the bank), declares he  does not care who the principal I S  or that he is 
satisfied with the credit of the agent (Campbell), is evidence, but not 
conclusive against the liability of the principal (Sklut)  " Amer. Law 
Inst., Restatement of the Law of Agency, Tentative Draf t  4, sec. 376, 
page 21, et seq. 

We think the citations of law as above set forth are applicable to the 
facts in  this controversy. 

The question of ratification and estoppel does not arise on the appeal, 
as these issues were not answered by the jury. Any discussion would be 
academic. From a careful examination of the record, the well prepared 
and exhaustive briefs of counsel on both sides of the controversy, we 
see no prejudicial or reversible error. The numerous exceptions and 
assignments of error made by defendants cannot be sustained. There 
was sufficient evidence to be submitted to the jury on the issues. They 
have been decided in  plaintiff's favor. The jury decide the facts. I n  the 
law we find no error. The judgment of the court below i:3 

Affirmed. 

BESSIE OWENS ET AL. V. H. A. ROTHROCH:. 

(Filed 9 April, 1930.) 
d 

Deeds and Chnveyances A h-Evidence of undue influence on grantor in 
deed held insufficient. 

In order to set aside a deed for fraud or undue influence the plaintiff 
must show that the instrument did not espress the real purpose and 
desire of the grantor, but was an expression of the mind and will of a 
third person in substitution thereof, and although m01-31 turpitude or 
improper motive is not necessary, in this case held: the evidence of undue 
influence was insufficient and a directed verdict on the issue was free 
from error. M y a t t  v. J l u a t t ,  149 R'. C., 137. 

APPEAL by plaintiffs from McElroy, J., at  December Term, 1929, of 
FORSYTH. NO error. 

L. L. Wall, Hastings & Booe, J .  41. Wells, Jr., and John. C. Wallace 
for plaintiffs. 

P a h h  & Deal, Archie Elledge, P. B. Benbow and S. I(: .  Hall for de- 
f endant. 
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PER CURIAM. On 17 October, 1928, Ellen Harmon, an  unmarried 
woman, executed and delivered to the defendant a deed conveying title 
to certain real estate and personal property therein described. I n  addi- 
tion to a nominal consideration the deed recites an  agreement by the de- 
fendant to maintain and support the grantor, Ellen Harmon, and her 
sister-in-law, Mary Harmon, during their natural lives, either at  the 
home of the defendant or at  a home to be erected by him on his ~remises ,  
and to provide nurses, all necessary medical service, and a suitable 
burial and appropriate tombstones for their graves. 

Ellen Harmon died 2 December, 1928. The plaintiffs, who are her 
heirs a t  law brought suit to set aside the deed for the alleged reason that  
she did not have sufficient mental capacity to execute a deed and that, if 
she did, the deed was procured by fraud and undue influence. Each of 
these issues was answered adversely to the plaintiff, and from the judg- 
ment rendered for the defendant they appealed. 

The trial judge instructed the jury that there was not sufficient evi- 
dence to warrant a n  affirmative finding to the second issue and directed 
the jury to answer the issue in the negative. This instruction is the 
basis of the appeal. 

Undue influence in  the execution of a deed is such fraudulent influence 
.as perverts the free exercise of the grantor's will so that the deed does 
not express his real purpose and desire. The controlling principle is 
stated in  M y a f f  u. Myatt, 149 N. C., 137: " I t  is true, that to constitute 
undue influe~ice i t  is not necessarily required that  there should exist 
moral turpitude or even a n  improper motive; but if a person, from the 
best of motives, having obtained a dominant influence over the mind of 
a grantor, thereby induces him to execute a deed or other instrument ma- 
terially affecting his rights, which he would not have made otherwise, 
exercising the influence obtained to such an  extent that  the mind and 
will of the grantor is effaced or supplanted in the transaction so that 
the instrument, while professing to be the act and deed of the grantor, 
in fact and truth only expresses the mind and will of the third person, 
the actor who procured the result, such an  instrument so obtained is not 
improperly termed fraudulent. Accordingly, i t  is held in Marshall v. 
Flynn, supra, 'that the influence which destroys the validity of a will is 
a fraudulent influence, controlling the mind of the testator so as to 
induce him to make a will which he would not otherwise have made.' " 

I n  our opinion the evidence does not show the exercise of such undue 
influence on the part  of the defendant. 

N o  error. 
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TAR HEEL HOSIERY MILL v. DURHAM HOSIERY MILLS. 

(Filed 16 April, 1930.) 

Appeal a n d  E r r o r  A d-Appeal will l ie  f rom denial of motion to str ike 
ou t  made  before t ime f o r  demurre r  o r  answer, 

A motion by the defendant in writing to strike out irrelwant and imma- 
terial allegations of the complaint made in apt  time before the time for 
filing answer or demurring has expired is not addressed I o the discretion 
of the trial court, but is made as  a matter of right, and an appeal from a n  
order denying the motion is  not premature and will be considered by the 
Supreme Court upon its merits. C. S., 537. 

Appeal and  E r r o r  .J a-Appeal will lie f rom interlocutory order  affect- 
ing  substantial rights. 

While ordinarily a n  appeal will not lie directly from sn interlocutory 
order, i t  is otherwise if the order affects substantial right!g, and an appeal 
from a n  order denying defendant's motion to strike out certain allegations 
of the complaint, made before time for filing answer or demurring has 
expired, will be considered by the Supreme Court upon its merits. 

Pleadings J *Motion to str ike o u t  allegations o n  ground t h a t  ir- 
relevant evidence will thereby b e  admissible will not b e  granted. 

The refusal of the trial court to allow a motion made in kpt time to strike 
out certain allegations of the complaint on the ground that  the reading. 
of the allegations will prejudice the jury and that the allegations will 
render admissible irrelevant evidence will not be reversed on appeal, no 
substantial right of the defendant being affected thereby to his prejudice 
since the jury will be instructed to find their verdict from the evidence 
and since all irrelevant evidence will be excluded by the trial court upon 
objection of the complaining party. 

Same-Motion made  i n  a p t  t ime  to have extraneous and  redundant  
mat te r  stricken from complaint should be  allowed. 

A defendant in a civil action has the right to have all extraneous and 
redundant matter alleged in the complaint stricken out before being 
oalled upon to answer or demur, C. S., 506, and the refcsal of the trial 
court of the defendant's motion made in apt time before time, C. S., 537, 
is error where the allegations objected to are  irrelevant or redundant. 

APPEAL by defendant  f r o m  order  of Cranmer, J., a t  November Term,  
1929. of DURHAM. Modified and  affirmed. 

T h i s  action was heard  o n  defendant 's motion to s t r ike cer tain alleea- 
.2 

t ions f r o m  the  complaint o n  the  ground  ( 1 )  t h a t  said allegations a r e  
irrelevant a n d  immater ia l  t o  t h e  cause of action alleged i n  the  com- 
p la in t ;  ( 2 )  t h a t  t h e  reading of said irrelevant and  immater ia l  allega- 
tions a t  t h e  t r i a l  i n  t h e  presence of t h e  j u r y  would be hig3ly prejudicial  
t o  defendant, and  ( 3 )  t h a t  t h e  presence of said al1egatio:ns i n  t h e  com- 
plaint  wil l  render  admissible a t  t h e  t r i a l  evidence not  per t inent  to  t h e  
issues which will  be determinat ive of t h e  r igh ts  a n d  1ia.bilities of t h e  
part ies  t o  th i s  action. 
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From the order of the court denying its motion, defendant appealed 
to the Supreme Court. 

Brawley & Ga,nt f o ~  plaintiff. 
Wrn. W .  Sledge, Jones Fuller and Brooks, Parker, S m i t h  & Wharton 

for def endont. 

CONNOR, J. Summons was issued and complaint filed in this action 
on 25 September, 1929. Before the time allowed by law for the filing of 
a demurrer or of an answer to the complaint had expired, the defendant 
moved the court to strike certain allegations from the complaint on the 
ground (1)  that said allegations are irrelevant and immaterial to the 
cause of action alleged in the complaint; (2 )  that the reading of said 
irrelevant and immaterial allegations at  the trial and in the presence of 
the jury would be highly prejudicial to the defendant, and (3) that the 
presence of said allegations in the complaint would render admissible 
at the trial evidence not pertinent to the issues which will be determina- 
tive of the rights and liabilities of the parties to this action. The motion 
was in writing and was made in apt time. C. S., 537. 

The first question presented for consideration by this Court is whether 
defendant's appeal from the order denying its motion is premature. 

I t  has been held by this Court that a motion by defendant that plain- 
tiff be required by amendment to make certain allegations of his com- 
plaint more definite, when the motion was made after demurrer or 
answer filed, is addressed to the discretion of the court and that its 
action on the motion is not ordinarily reviewable by this Court on 
appeal. Hensley v. McDowell Furniture Co., 164 N. C., 148, 80 S. E., 
154. This principle is applicable to a motion to strike from the com- 
plaint matter which is irrelevant or redundant. Where such motion is 
made after the defendant has filed a demurrer, or an answer to the com- 
plaint, it is addressed to the discretion of the court. No appeal lies from 
the order of the court, allowing or denying the motion. An exception 
to the order will be considered by this Court only on an appeal from the 
final judgment in the action. Where, however, the motion has been made 
in apt time and in accordance with the provisions of C. S., 537, i t  is not 
addressed to the discretion of the court, but is made as a matter of 
right. The order of the court, whether allowing or denying the motion, 
in  such case, is subject to an appeal to this Court. An appeal from the 
order, where appellant has duly excepted thereto, will be heard by this 
Court. I t  will not be dismissed, but will be considered and decided on 
its merits. I n  the instant case, the order having been made on a motion 
made in apt time, and in  accordance with the provisions of the statute, 
the appeal therefrom is not premature, and will not be dismissed for 
that reason. 
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The order in this case, denying the motion of the defendant, is inter- 
locutory. Ordinarily, no appeal lies to this Court from an interlocu- 
tory order made in an action pending therein by the Superior Court. 
An exception to the order, taken in apt time, will be considered on an 
appeal from the final judgment in the action, when such exception is 
duly presented on said appeal I f ,  however, an interlocutory order 
affects a substantial right of a party to the action, and in prejudicial to 
such right, he may appeal therefrom to this Court, and his appeal will 
be heard, and decided on its merits. Skinner  v. Carter, 108 N.  C., 106, 
12 S. E., 908. I f  the order does not affect a substantid right of the 
appellant, his appeal therefrom to this Court will be di~missed. War-  
ren  t,. Stancil,  117 N.  C., 112, 23 S. E., 216; Leak v. Covington, 95 
PIT. C., 194. I n  the instant case, if the order from which defendant has 
appealed, although interlocutory, affects a substantial right of defend- 
ant, to its prejudice, its appeal will not be dismissed, but will be con- 
sidered and decided on its merits. 

We are of the opinion that no substantial right of defendant has been 
impaired or affected to its prejudice, by the refusal of the court to allow 
its motion on the ground either that the reading of the al1:gations which 
defendant contends are irrelevant and immaterial to the cause of action 
alleged in the complaint, at  the trial and in the presence of the jury, 
will prejudice defendant, or that the presence of such al1c:gations in the 
complaint will render admissible evidence not pertinent to the issues 
which will be determinative of the rights and liabilities of the parties to 
this action. The jury will be instructed by the court to consider only the 
evidence offered at  the trial and to answer the issues in accordance with 
the facts as they shall find them to be from the evidence. Upon objec- 
tion by the defendant, the court will exclude evidence which is not perti- 
nent to the issues which will be submitted to the jury. There was no 
error in the refusal of the court to allow defendant's motion on either of 
these mounds. u 

I f ,  however, any of the allegations referred to in defendant's motion 
are irrelevant or immaterial to the cause of action alleged in the com- 
plaint, they should be stricken from the complaint. The complaint 
should contain a plain and concise statement of the facts which consti- 
tute the cause of action upon which plaintiff demands judgment against 
the defendant. C. S., 506. I f  matter is alleged therein which is irrele- 
vant, immaterial or redundant, defendant has a right to have same 
stricken from the complaint and there was error in the refusal of its 
motion, made in apt time, and in accordance with the provisions of 
C. S., 537. A defendant when called upon to file a demurrer or an 
answer to a complaint, has the right to demand that the complaint shall 
be drawn in accordh%ce with the provisions of the statute, and shall not 
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contain matter which is irrelevant or redundant. Where the com~laint  
does contain such matter, the statute affords the defendant his remedy. 

Upon consideration of the allegations of the complaint, which de- 
fendant contends are irrelevant and immaterial, we are of the opinion 
that the contention cannot be sustained except as to the allegatio& con- 
tained in  paragraph 8. These allegations constitute no part of the cause 
of action alleged in the complaint upon which plaintiff demands judg- 
ment against the defendant. There was error in the refusal of the court " 
to strike these allegations from the complaint. There was no error, how- 
ever, in the refusal to strike out the other allegations. While probably 
not essential to the cause of action, i t  cannot be held that as a matter of 
law they are irrelevant and immaterial. 

The order should be modified in  accordance with this opinion. As 
thus modified, the order is 

Affirmed. 

STATE v. FRANK SIMMONS, ALIAS "GEECH." 

(Filed 16 April, 1930.) 

Criminal Law G e--Testimony in this case should llava been excluded 
under the hearsay rule. 

Where there is evidence that the prisoner on trial for murder was at 
the time of the killing with another stealing chickens, testimony of a 
statement made by the other person in the absence of the prisoner that 
the prisoner had done the killing is incompetent as hearsay, and its ad- 
mission upon the trial over the objection of the accused is reversible 
error. 

APPEAL by defendant from Moore, J., at November Criminal Term, 
1929, of GUILFORD. 

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of one W. T. Bowman. 

From an adverse verdict and sentence of death by electrocution en- 
tered thereon, the prisoner appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General Xash for 
the State. 

Spencer B. A d u m  and Wm. E. Comer for defendant. 

STACY, C. J. The evidence on behalf of the State tends to show that 
on the night of 24 February, 1927, the prisoner and one Perry White 
were out "chicken thieving7'; that they came upon Deputy Sheriff W. T. 
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Bowman who had secreted himself in the dark watching for prowlers or 
marauders; and that one of them shot and killed the officer. 

Charles Fields was permitted to testify and repeat i t  several times, 
over objection of the prisoner, that soon after the shooting he arrested 
Perry White, who told him that Frank Simmons was the one who did 
the shooting. The court referred specifically to this evidence in its 
charge and instructed the jury to consider it. 

This evidence was incompetent as against the prisoner, who was not 
aresent at  the time the statement was made, and should have been ex- 
cluded on objections duly entered in  apt time. S. v. Grem, 193 N.  C., 
302, 136 S. E., 729. 

1t is a rule, too firmly established to admit of debate, that the declara- 
tion of a third person, not an agent of the party sought to be affected, 
made in the absence of such party, is inadmissible as hearsay. Daniel v. 
Dixon, 161 N. C., 377, 77 S. E., 305. 

Speaking to the question in S. v. Lassiter, 191 N .  C., 210, 131 S. E., 
577, Brogden, J., delivering the opinion of the Court, said: "The 
inherent vice of hearsay testimony consists in  the fact that i t  derives 
its value, not from the credibility of the witness himself, but depends 
upon the veracity and credibility of some other person fi-om whom the 
witness got his information." This is the general rule, supported by all 
the authorities on the subject. There are, of course, certain exceptions 
to the rule, not now necessary to be considered, as the evidence here 
complained of falls under none of them. S. v. Blakewy, 194 N. C.,  
651, 140 8. E., 433. 

For  the error, as indicated, there must be a new trial, and i t  is so 
ordered. 

New trial. 

STATE v. ABRAHAM L. LUFF. 

(Filed 16 April, 1930.) 

Forgery A &Fraudulent intent is essential element of forgery and ex- 
clusion of evidence relating thereto is reversible error. 

Fraudulent intent is an essential element of forgery, and where the 
defendant, on trial for forgery in raising a check drawn by himself as 
president of a corporation and another corporate officer for distribution 
of funds received by the corporation under a fire insurmce policy, con- 
tends that he raised the check and received the proceed3 as attorney-in- 
fact for his son who held a mortgage on the corporate property destroyed 
by fire, and that he was advised by an eminent attorney that his son was 
entitled to the proceeds from the policy, testimony of the attorney to this 
effect is competent upon the question of fraudulent intent, and its exclu- 
sion is reversible error. 
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CRIMINAL ACTION, before Clemmt, J., at August Term, 1929, of 
MOORE. 

The defendant was convicted of the crime of forgery and sentenced to 
a term of not less than two nor more than three years in the State's 
prison. 

The defendant was the president of the United Talc and Crayon 
Manufacturing Company, and Joseph Levey was interested in the com- 
pany and was referred to in the record as Joseph Levey, attorney. There 
was a building upon the property which was destroyed by fire, and the 
insurance company paid to the corporation the sum of $5,000 to cover 
the loss. Levey testified that he and the defendant Luff had an agree- 
ment that the insurance money was to be disbursed for the payment of 
certain agreed items, and that in pursuance of such agreement a check 
for $245 was drawn in the name of the company and signed by Luff as 
president, and Levey as attorney. There was further evidence to the 
effect that after the check was signed Luff raised the check so as to call 
for $2,245 instead of $245. The bank paid to Luff $2,245 upon said 
check. 

From judgment upon the verdict the defendant appealed. 

Attornay-General Brummitt and Assistant Attorney-General Nash for 
the State. 

A. A .  F. Saawell, K. R. Hoyle, L. B. Clegg and W .  R. Clegg for de- 
f endant. 

BROODEN, J. The defendant contended that the fund of $5,000 de- 
posited to the credit of the corporation belonged to his son, Henry Luff, 
who had a mortgage upon the property, and that he had a power of 
attorney from his son authorizing him to contract for and in his behalf. 

The record discloses that the defendant consulted Mr. U. L. Spence, 
an eminent attorney, to ascertain the advice of said attorney as to the 
ownership of the insurance money or as to who would be entitled to the 
proceeds thereof. I t  appeared that the first $5,000 of a certain mort- 
gage indebtedness held by Rachael Levey had been duly assigned to 
Henry Luff by a paper-writing which was duly recorded. The defendant 
was advised by his attorney that under the circumstances he was of the 
opinion that Luff was entitled to the balance of said insurance money 
after the payment of $1,200 to Anna Luff who held a prior encumbrance 
securing said sum. 

The State objected to the testimony of the attorney, and the evidence 
was excluded. 

The exception of the defendant to the ruling of the court is valid. The 
excluded evidence was competent upon the question of fraudulent intent 
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which is a n  essential element or ingredient of the offense of forgery. 
S. v. Shaw, 92 N. C., 768; S. v. Cross, 101 N. C., 770, 7 S. E., 715; 
S. v. Wolf, 122 N. C., 1079, 29 S. E., 841. 

The record is voluminous, and there are  other exceptions warranting 
serious consideration, but as the defendant is entitled to a new trial, we 
deem i t  unnecessary to discuss them. 

New trial. 

H. M. SPARGER, TRUSTEE, AND WORKMEN'S BUILDIXG A N D  LOAN 
ASSOCIATION v. HENRY WOLFE, TRUSTFX, AND J. H. FULTON. 

(Filed 16 April, 1930.) 

Mortgage C c-Release by cerstui que trust after transfer of note to bona 
Ade purchaser does not affect title of trustee. 

Where the payee of a note secured by a deed of trust on lands consti- 
tuting a first lien by reason of prior registration, transfers and assigns 
the notes to another for value, and executes a release for the purpose of 
giving a junior registered mortgage priority of lien, the title in  the first 
trustee is unaffected by the release executed after the transfer of the 
notes and the first deed of trust retains its priority, and injunction will 
not lie to restrain foreclosure under the prior trust deed. 

APPEAL by plaintiffs from Sink, Special Judge, at  January  Special 
Term, 1930, of SURRP. Affirmed. 

This is an  action to determine which of two deeds of t-ust has prior- 
ity-the deed of trust to the defendant, Henry Wolfe, lrustee, or the 
deed of trust to the plaintiff, M. H. Sparger, trustee. 

The land described in  the complaint was conveyed by the owner to 
said trustees to secure the payment of his notes described in said deeds 
of trust. 

The deed of trust to the defendant, Henry Wolfe, trustee, was exe- 
cuted and registered prior to the esecution and registration of the deed 
of trust to the plaintiff, M. H. Sparger, trusttDe. 

After the registration of the deed of trust to the defencant, the payee 
of the note secured thereby executed a release, in writing, of the land 
conveyed by the said deed of trust, for the purpose, as recited in said 
release, of making the deed of trust to the plaintiff, &I. H. Sparger, 
trustee, prior to the deed of trust to the defendant, Henry Wolfe, trustee. 
Pr ior  to the date of said release, the said payee had t~ansferred  and 
assigned the said note, for value, to the defendant, J. H:. Fulton, who 
was then and is now the holder of said note. 

The action was heard on the motion of the plaintiffs thrit a temporary 
restraining order, enjoining the defendant, Henry Wolfe, trustee, from 
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selling the land described in the complaint, under the power of sale con- 
tained in the deed of trust to him, to be continued to the hearing. 

From judgment dissolving said temporary restraining order, plaintiffs 
appealed to the Supreme Court. 

Carter & Carter for plaintiffs. 
Folger & Folger f o ~  defendants. 

PER CURIAM. The judgment dissolving the temporary restraining 
order is affirmed. 

The release executed by the payee of the note secured by the deed of 
trust to the defendant, Henry Wolfe, trustee, after the said payee had 
transferred and assigned the said note, for value,.to the defendant, J. H. 
Fulton, the present holder of the note, has no effect, in law or in equity, 
upon the title of the trustee to the land conveyed to him by the deed of 
trust. The defendant, Henry Wolfe, trustee, holds the legal title to the 
land conveyed to him by'the deed of trust as security for the payment of 
the note described in said deed of trust. As the release is without effect 
upon the title of the trustee to the land conveyed to him by the deed of 
trust, the said deed of trust retains its priority over the deed of trust to 
the plaintiff, M. H. Sparger, trustee, resulting from its prior registra- 
tion. 

Upon the facts admitted in the pleadings, plaintiffs are not entitled 
to the relief sought by this action. There is no error in the judgment 
dissolving the temporary restraining order. 

Affirmed. 

W. C. WEATHERMAN v. R. J. REYNOLDS TOBACCO COMPASP. 

(Filed 16 April, 1930.) 

Negligence D c-Nonsuit is proper where evidence fails to show that 
plaintiff wrts injured by negligence of defendant. 

An action to recover damages for a personal injury alleged to have been 
negligently inflicted will be nonsuited i n  the absence of evidence tending 
to show that the plaintiff was injured by the negligence of the defendant as 
alleged in the complaint. Owenby v. Power Co., 194 N. C., 129, cited and 
applied. 

STACY, C. J., not sitting. 

APPEAL by plaintiff from Schmck, J., at February Term, 1930, of 
FORSYTH. A5rmed. 
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This is an action to recover damages for personal injuries sustained 
by plaintiff, while he was a t  work as a carpenter in a building under 
construction by the defendant. 

The action was tried in the Forsyth County Court. From judgment 
dismissing the action as upon nonsuit, at  the close of the evidence, plain- 
tiff appealed to the Superior Court of Forsyth County. His  only assign- 
ment of error on said appeal, was based on his exception to the judgment 
of the County Court. 

From judgment of the Superior Court, overruling his assignment of 
error, and affirming the judgment of the County Court, plaintiff ap- 
pealed to the Supreme Court. 

John D. Slawter and Parrish & Deal fw plaintiff. 
Manly, H e d r e n  & Womble fw defendant. 

PER CURIAM. The judgment of the Forsyth County Court, dismissing 
this action, at the close of the evidence, as upon' nonsuit, is supported by 
the decision of this Court in Owedy  v. Poww Co., 194 N .  C., 129, 138 
S. E., 529. The evidence did not tend to show any facts upon which 
defendant could be held liable to plaintiff for damages resulting from 
his injuries. I n  the absence of evidence tending to show that plaintiff 
was injured by the negligence of defendant, as alleged in the complaint, 
the action was properly dismissed by the Forsyth County C'ourt. 

There is no error in the judgment of the Superior Court, affirming the 
judgment of the County Court. The judgment is 

Affirmed. 

STACY, C. J., not sitting. 

(Filed 16 April, 1930.) 

Judgments C o C o n s e n t  judgment is solemn contract of parties and may 
not be set aside in absence of fraud or mutual mistake. 

A consent judgment is the solemn contract of the parties entered of 
record with the consent of the court, and in the absence of fraud or 
mutual mistake cannot be set aside without the consent of rill, and applies 
to the authorization of a judicial sale under such judgment. 

CIVIL ACTION, before Lyoa, J., a t  January Special Term, 1930, of 
WAKE. 
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Clyde A. Douglass for plaintif. 
W. Brantley Womble for defendant. 

PER C U ~ A M .  This proceeding involves the confirmation of a judicial 
sale. A consent judgment was entered authorizing the sale of property. 
There is no contention that the sale was not properly conducted in full 
accordance with said judgment. A consent judgment is the solemn con- 
tract of the parties entered upon the records of the court with the sanc- 
tion and approval thereof. Ellis v. Ellis, 193 N. C., 216, 136 S. E., 350; 
hence, in  the absence of fraud or mutual mistake, such a judgment can- 
not be altered or set aside without the consent of all parties thereto. 
Bank u. Mitchell, 191 N.  C., 190, 131 S. E., 656. 

The record discloses no error of law warranting a reversal of the 
judgment, and the same is 

Affirmed. 

IN BE B. FRANK HARRIS AND WIFE, MARIE M. HARRIS, v. AMERICAN 
BANK AND TRUST COMPANY, TBUSTEE (FOBMEBLY AMERICAN TBUST 
COMPANY, OF RICHMOND, VIRGINIA), A. M. SCALES, TRUSTEE, FOR PILOT 
LIFE INSURANCE COMPANY, J. B. HICKS, TBUSTEE, FOB JOEL T. 
CHEATHAM, J. C. KITTRELL, TRUSTEE, FOB HEIBS OF B. T. BRODIE. 

(Filed 23 April, 1930.) 

Mortgages H n - Where no loss is occasioned by resale, depositor of 
amount therefor is entitled to a refund of the deposit. 

The deposit required by C. S., 2951, is to guarantee against loss in a 
resale of land under foreclosure sale of a mortgage, and where the clerk 
of the Superior Court has required of a person placing an advance bid a 
deposit representing a five per cent increase bid, and in addition a deposit 
to guarantee compliance with the bid, under the statute, and the lands 
are resold and bought in by the one making the advance bid, and he 
refuses to pay the amount because of threatened litigation, and the lands 
are again resold and bring a surplus over that of the prior resale: Held,  
there has been no loss occasioned by the first resale, and the person mak- 
ing the deposit therefor is entitled to receive it back as against the claim 
therefor of one holding a note secured by a junior mortgage on the same 
property. 

APPEAL by petitioner, Joel T. Cheatham, from Small, J., at October 
Term, 1929, of VANCE. Affirmed. 

The following judgment was rendered by the court below: 
This cause coming on to be heard during the regular civil term of 

Superior Court of Vance County, October, 1929, all parties being 
present and represented by counsel. I t  was agreed in open court that 
the presiding Judge, Walter L. Small, might find the facts and enter 
judgment thereon as he might view the law of the case. 
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Evidence was offered, and upon such evidence and admissions in the 
pleadings and those made during the hearing, the court finds the fol- 
lowing facts : 

First. That B. Frank Harris executed deeds of trust swxring notes, 
as follows : 

First lien deed of trust to A. M. Scales, trustee, dated 6 February, 
1924, Book 99, page 55, for $15,000, for whom and the folder of said 
bond R. S. McCoin, of Henderson, N. C., was and is attorney, principal 
and interest as of 29 March, 1929, $15,251.74. 

Second lien deed of trust to American Bank and Trust Company, 
trustee, dated 16 June, 1925, of record Rook 127, page 1.17, for $12,- 
879.66, for whom and holder of bond secured thereby R. $1. McCoin, of 
Henderson, h'. C., was and is attorney, balance as of 29 March, 1929, 
$4,164.24. 

Third lien deed of trust to J. 13. Hicks, trustee, dated 3 July, 1928, 
of record Book 151, page 106, for $4,747.75, and as of 29 March, 1929, 
notes held by S. R. Watson, $4,961.39. 

Fourth lien deed of trust to J. C. Kittrell, trustee, dattd 22 August, 
1928, Book 151, page 139, interest not figured, for whom and also holders 
of bond J. C. Kittrell, of Henderson, N. C., is attorney. Notes held by 
estate B. T. Brodie, $10,700. 

Second. All of the above liens being past due and unpaid, the Ameri- 
can Bank and Trust Company, trustee (formerly America11 Trust Com- 
pany, of Richmond, Va.), pursuant to power set forth in deed of trust 
recorded in Book 127, page 117, and above referred to as 'second lien,' 
proceeded to advertise the lands therein described for sale on the 
day of February, 1929, and after due advertisement sold the same on 
18 March, 1929, at which time S. R. Watson, who was then the holder of 
notes secured by the third lien, became the last and highest bidder at the 
sum of $5,000 and the purchaser to assume the first lien and taxes. 

Third. Within ten days of said sale B. Frank Harris, the mortgagor, 
placed an advanced bid thereon and deposited with the clerk of Superior 
Court $250, representing five per cent increased bid and $750 in addition 
thereto to guarantee the performance of his bid, making a total of $1,000 
deposited with the clerk of Superior Court of Vance County. T h e r e  
upon, the clerk ordered a resale of the property which was duly adver- 
tised, and at  said sale the property was bid in by B. Frank Harris at the 
sum of $6,000, purchaser to assume first lien and taxes. 'This sale was 
duly reported to the clerk of Superior Court by said trustee. Upon the 
expiration of ten days, no increased bid having been filed with the 
clerk of Superior Court, said clerk of Superior Court upon application 
of the trustee, which application did not contain request for said $1,000 
and authority to disburse, ordered the execution and delivxy of a good 
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and sufficient deed to said B. F rank  Harr is  or  his assignee upon the 
compliance of the terms of the  sale. The deed was prepared and ten- 
dered, said B. Frank Harr is  and also to his assignee, R. J .  Wortham, 
and refused by them, and both refused to pay for said lands the bid of 
$6,000, holders of the fourth lien haring protested and threatened liti- 
gation over right of B. Frank Harr is  to assign his bid. 

Fourth. Immediately thereafter the clerk of the Superior Court 
ordered the said trustee to advertise said land for a neriod of thirty 
days and offer the same for sale upon the same terms and conditions as 
a former sale; and as required in  said deed of trust and by law. I11 

obedience to said order the trustee did offer and sell the same on 3 Nay, 
1929, when and wlicre Joel T. Cheatham, petitioner, who had acquired 
the S. R. Watson bonds securrd by the third deed of trust, became the 
last and highest bidder at  the sum of $4,100 and assuming the first 
lien and taxes. Said trustee duly reported said sale to the clerk of 
Superior Court, and within ten days thereof L. R. Gooch filed a five per 
cent increased bid and deposited the same with the clerk of Supcrior 
Court and requested that the said property be readvertised arid sold. 

Thereupon the clerk ordered said trustee to immediately readvertise 
said property for fifteen days under the same terms of the former sale. 
Said trustee readvertised and sold on I July, 1929, when and w h e r ~  
Joel  T .  Cheatham became the last and highest bidder at  the sum of 
$6,500 and purchaser assuming the first lien and taxes. Said trustee 
made due report thereof to the clerk of the Superior Court, and upon 
the expiration of ten days no increased hid having been filed, tlie said 
clerk ordered said trustee upon its application to make, execute and 
delirer a good and sufficie~it-deed to Joel  T. Cheatham upon his corn- 
pliance with his terms of the sale. The deed was executed and delivered 
by said trustee to Joel T .  Cheatham, who complied with the ternis 
thereof. 

Fifth.  I f  the bid of B. Frank Harris ,  of 15  April, 1929, had been 
carried out and made good the distribution thereunder would have been 
as follows: 

Amount of hid of B. Frank Harris, 4/15/29 . . . . . . .  $6,000.00 
Amount due on second mortgage, 4/25/29 . . .  $4,182.28 
Expense of sale to 4/25/29, 5 per cent commission on 

$6,000 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  300.00 
Court cost (estimated) . . . . . . . . . . . . . . . . . . . . . . . . .  10.00 
Auctioneer's fees . . . . . . . .  . . . . . . . . . . . . . . . . .  6.00 
Advertising . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  15.00 

4,513.28 
-- 

Balance to be applied on third mortgage . . . . . . . . . . .  $1,486.72 
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The distribution of the proceeds of the final sale of said land to 
Joel T. Cheatham was as follows : 

Amount of bid ............................................................... $6,500.00 
Amount due on second mortgage, 7/10/29 . . . . . . . . . . . . . . . . . .  .$4,235.03 
Expense of sale, 5 per cent commission on $6,500 . . . . . . . .  325.00 . . 
Advertising ..................................................................... 2 1.00 
Auctioneer's fee ................... .. ........................................ 13.00 
Court cost . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  15.00 

-- 4,608.03 

Balance to be applied on third mortgage . . . . . . . . . . . . . . . . . . . . . .  $1,891.97 

Making the holders of the debt secured by the third deed of trust 
receive $405.25 more than they would have received if the bid of 
B. Frank Harris of 15 April, 1929, had been carried out. 

After applying the above credit on the notes of the third lien there 
is a balance due and unpaid thereon of $2,860.29. 

Sixth. The deposit made by L. R. Gooch for an advanced bid was 
returned to him by the clerk of the Superior Court. The deposit of 
$1,000 by B. Frank Harris being demanded by B, Frank Harris and 
Joel T.  Cheatham was held by the clerk of the court pending the termi- 
nation of this controversy, and this action was brought by Joel T. 
Cheatham. 

Upon the foregoing facts the court being of the opinion that B. Frank 
Harris is entitled to the $1,000 deposited by him with the clerk of the 
Superior Court : 

Wherefore, i t  is ordered, adjudged and decreed that the clerk of the 
Superior Court of Vance County pay over to B. Frank Harris, or his 
assignees, the sum of $1,000 deposited by B. Frank Harris,  securing an 
advanced bid on 15 April, 1929, and that the cost of this action be taxed 
against the petitioner, Joel T. Cheatham. 

WALTER L. SMALL, Judge Presiding." 

The petitioner made numerous exceptions and assignmmts of error 
and appealed to the Supreme Court. 

D. P. McDufia for Joel T .  Cheatham. 
Perry & Kittrell for B. Frank Harris. 

CLARKSON, J. The question involved : Where a mortgagor placed an 
advance bid on property under trustee's sale and makes, deposit, as 
required by the clerk, and the property is readvertised and bid in by 
the mortgagor at the advanced bid, the mortgagor not complying with 
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the terms of sale, it is ordered resold by the clerk, and at  the last resale 
brings $500 more than the advanced bid made by mortgagor, leaving 
$405.25 more to be applied to the creditors' notes secured by third deed 
in trust, does the mortgagor lose the money he deposited in court for 
the advance bid? We think not. 

The controversy again requires the construction of C. S., 2591. This 
section in regard to other matters has been frequently construed. See 
Banking Co. v. Greenyl97 N. C., 534, and cases cited; H a n m  v. Hort- 
gage Co., 197 N. C., 184; Rrocn  v. Sheets, 197 N. C., 268; Davis v. 
Insurance Co., 197 N. C., 617. The part of C. S., 2591, relative to the 
present controversy is as follows: "In the foreclosure of mortgages or 
deeds of trust on real estate, or in the case of the ~ u b l i c  sale of real 
estate by an executor, administrator, or administrator with the will an- 
nexed, or by any person by rirtue of the power contained in a mill, the 
sale shall not be deemed to be closed under ten days. If in ten days 
from the date of the sale, the sale price is increased ten per cent where 
the price does not exceed five hundred dollars, and five per cent where 
the price exceeds five hundred dollars, the same is paid to the clerk of 
the superior Court, the mortgagee, trustee, executor or person offering 
the real estate for sale shall reopen the sale of said property and adver- 
tise the same in the same manner as  in the first instance. The clerk may 
in his discretion, require the person making such advance bid to execute 
a good and sufficient amount to guarantee compliance with the terms of 
sale should the person offering the advance bid be declared the purchaser 
at  the resale. . . . The clerk shall make all such orders as may be 
just and necessary to safeguard the interest of all parties, and he shall 
keep a record which will show in detail the amount of each bid, the pur- 
chase price, and the final settlement between parties." 

B. Frank Harris, who placed an adrance bid on the property sold 
under the second deed of trust, was required by the clerk, under the 
statute, to deposit with the clerk $250; representing fire pcr cent in- 
creased bid and also $750 in addition, to guarantee compliance of his 
bid. Upon a resale B. Frank Harris was the last and highest bidder at 
$6.000, and no increase bid having been filed in accordance with the , , u 

statute a deed was duly tendered to him and his assignee, and they 
refused to pay for said land, as the holders of the indebtedness secured - 
by the fourth lien protested and threatened litigation over the right of 
B. Frank Harris to assign his bid. The land was readvertised under 
the second deed of trust, in accordance with the statute, and at  the last 
resale bid in  by Joel T. Cheatham for $6,500, who had purchased the 
notes secured by the third deed of trust and who assumed the first lien 
and taxes, and the deed was duly made to him. The last sale to Joel T. 
Cheatham brought $405.25, after paying expenses, more than the 
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B. Frank Harris' bid. Joel T. Cheatham claims that the $1,000 de- 
posited by B. Frank Harris should be applied on the n3tes due him 
secured by the third deed in trust, balance due on his notes amounting 
to $2,860.29. We think the claim of Joel T. Cheatham cannot be sus- 
tained. The money deposited by B. Frank Harris, under the statute, 
mas a guarantee that there would be no loss occasioned if ke be declared 
the purchaser at  the resale; he was so declared and did not comply, but 
there was no loss, as the property brought more en resale. The land on 
resale, after paying expenses, brought $405.25 more t h m  B. Frank 
Harris' bid. After applying the proceeds of Joel T.  Cheatham's bid of 
$6,500 on the second lien and third lien, and after paying Expenses, Joel 
T. Cheatham received a surplus of $405.25 over the $13,000 bid by 
B. Frank Harris. There ~ v a s  no loss sustained by Joel ?. Cheatham, 
the holder of the notes secured by the third deed in  trust. H e  obtained 
a deed for the land at  the bid he placed on same. H e  paid $6,500 for the 
land, and after paying expenses and the second lien and crediting the 
balance on the third lien, he obtained as a credit on his notes $405.25 
more than he would have gotten if B. Frank Harris had complied with 
his bid. No  wrong has been done Joel T. Cheatham and no damage sus- 
tained by him, from the facts appearing in  this case. Joel 'C. Cheatham, 
in law or equity, has no claim to the $1,000, under the facts and circum- 
stances of this case. The judgment below is 

Affirmed. 

J. 11. OWEN r. SALVATION ARMY, INC., AND ROYAL INDEMNITY 
COMPANY O F  NEW YORK. 

(Filed 23 April, 1930.) 

Principal and Surety B -In this case held: cause of action was stated 
against surety on bond for private construction. 

Where a surety bond for the erection of a building indemnifies the 
owner against loss for the failure of the conlractor to pe~form his con- 
tract, the owner's allegation in his pleading against the surety that the 
contractor had failed to perform his contract and that he mas damaged 
in  a certain sum thereby is sufficient to state a cause of actim against the 
surety, and its demurrer thereto xx-as properly overruled, there being no 
stipulation in the bond that the owner should complete the contract as a 
condition precedent to recovery. 

APPEAL by defendant, the Royal Indemnity Company of Xew York, 
from order of XcElroy, J., at February Term, 1930, of the Superior 
Court of G~ILPORD County. Affirmed. 
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On 3 July, 1928, plaintiff, J. R. Omen, and defendant, Salvation 
Army, Inc., entered into a contract in writing, by which plaintiff agreed 
to make certain additions to a building owned by defendant in the city 
of Greensboro, and defendant agreed to pay to plaintiff, upon his com- 
pletion of said additions in accordance with said contract, a stipulated 
sum of money. Plaintiff agreed to furnish the labor and material re- 
quired for the construction of said additions. 

Plaintiff alleges in his complaint that he has fully performed his part 
of said contract; that defendant has made certain payments to him on 
account of said contract, and that there is now due him by defendant on 
account thereof the sum of $11,716.29. 

This action is for the recovery by plaintiff of a judgment against the 
defendant, Salvation Army, Inc., for the sum of $11,716.29, and interest, 
and for other relief. 

Defendant in its answer to the complaint denies that plaintiff has 
fully performed his contract with the defendant, and therefore denies 
that it is indebted to plaintiff as alleged in the complaint. 

As ground for affirmative relief, defendant alleges in its further 
answer, that plaintiff has failed to perform his contract with defendant, 
as specified therein, and that defendant has suffered damages by reason 
of such failure, in the sum of $2,342.86. 

Defendant demands judgment that plaintiff recover nothing in this 
action, and that defendant recover of the plaintiff, and of the Royal 
I~ldemnity Company, the surety 011 the bond, filed by llirn as required 
by his contract, the sum of $2,342.86. 

On motion of the defendant, Salvation Army, Inc., the Royal In-  
demnity Company of New York, was made a party to the action, and 
thereafter the said defendant filed its complaint against the said Royal 
Indemnity Company of New York. 

On 30 July, 1928, the plaintiff, J. R. Owen, as principal, and the 
Royal Indemnity Company of S e w  york, as surety, executed a bond in 
the sum of $15,000, payable to the defendant, Salvation Army, Inc., con- 
ditioned among other things for the faithful performance by the prin- 
cipal of his contract with the obligee, Salvation Army, Inc., dated 
3 July, 1928. 

I n  its complaint against the Royal Indemnity Company of N e 7 ~  
York, filed in this action, the defendant, Salvation Army, Inc., alleges : 

"4. That plaintiff failed and refused to perform said contract as he 
agreed to do. He  failed to furnish the materials of the type and quality 
which he agreed to furnish, and failed and refused to perform said 
work according to the plans and specifications in many respects, and by 
reason thereof this defendant was damaged by the plaintiff in the sum 
of $2,403.25, as this defendant is adrised and believes. 
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"5. That after giving the plaintiff all credits to which he was en- 
titled, the plaintiff i s  still indebted to this defendant in  the sum of 
$2,342.86, as this defendant is advised and believes, and .;his defendant 
is informed and believes that the defendant, the Royal Indemnity Com- 
pany of New York, is by reason of said bond, liable to this defendant for 
said sum." 

From the order overruling its demurrer in writing, duly filed to the 
complaint of the defendant, Salvation Army, Inc., the Ro;yal Indemnity 
Company of New York appealed to the Supreme Court. 

King, Sapp (e. King, and Thos. J .  Hill for Salvation Army, Inc. 
Hobgood (e. Vinson and James iIfacClamroch, Jr., for Royal In- 

demnity Company of A7ew York. 

CONKOR, J. The bond executed by the plaintiff, J. R. Owen, as prin- 
cipal, and by the Royal Indemnity Company of New York, as surety, 
and payable to the defendant, Salvation Army, Inc., as obligee, contains 
clauses as follows : 

''Whereas the principal has by means of a written agreement dated 
3 July, 1928, entered into a contract with the owner for additions and 
alterations to Salvation Army Building a t  520 South Elm Street, 
Greensboro, N. C., in  accordance with plans prepared by M. L. Alber- 
ton, designer, a copy of which agreement is by reference, made a part 
hereof : 

Now, therefore, the condition of this obligation is such that if the 
principal shall faithfully perform the contract on his pal%, and satisfy 
all claims and demands incurred for same, and shall fully indemnify 
and save harmless the owner from all cost and damage which he may 
suffer by reason of failure so to do, and shall fully reimburse and repay 
the owner all outlay and expense which the owner may incur in making 
good any such default, and shall pay all persons who have contracts 
directly with the principal for labor and materials, then ihis obligation 
shall be null and roid; otherwise, it shall remain in full force and 
effect." 

The allegation in the answer or cross-complaint, which is admitted 
by the demurrer, that the principal in said bond has failed to perform 
his contract with the obligee, with the result that the okligee has suf- 
fered damages in the sum of $2,342.89, is sufficient tc~ constitute a 
cause of action on which the obligee is entitled to recover of the principal 
and the surety in said bond. There is no allegation in the, complaint of 
a breach of the bond for which the surety would be liatlle only as an 
indemnitor; the absence of such allegation, however, does .lot render the 
cross-complaint demurrable. Where there is an allegation in the com- 
plaint of a breach of the bond, resulting in  damages to the obligee, for 
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which the surety is liable not as an  indemnitor, but as a surety, such 
allegation is sufficient to constitute a cause of action against both the 
principal and the surety. I n  the instant case, there is no provision in 
the bond or in the contract which requires that  the owner shall complete 
the contract, upon the default of the contractor, as a condition precedent 
to recovery in  an  action on the bond. There was therefore no error in 
the order overruling the demurrer. The order is 

Affirmed. 

STATE v. JAMES BRUMFIELD, ALIAS ERNEST BRUMFIELD. 

(Filed 23 April, 1930.) 

Criminal Law L a-Appeal in capital cases will be dismissed for failure 
to prosecute according to Rules of Court, no errors appearing of 
record. 

Whether the Supreme Court acquires jurisdiction of an appeal in f o r m  
pauperis from a conviction of a capital felony when the affidavit for leave 
to appeal fails to state, as required by C. S., 4651, that the "application 
is in good faith," q u ~ r e ?  and where the appeal has not been prosecuted 
as required by the Rules of Court the appeal will be dismissed upon 
motion of the Attorney-General after an examination of the record for 
errors appearing upon its face. 

MOTION by State to dismiss appeal. 

Attorney-General Brummitt  and Assistant Attorney-General Xash for 
the State. 

STACY, C. J. Ait  the October Criminal Term, 1929, of Union Supe- 
rior Court, the defendant herein, James Brumfield, was tried upon an 
indictment charging him with a capital felony, to wit, burglary in the 
first degree, which resulted in a conriction and sentence of death. From 
the verdict thus rendered and judgment entered thereon, the defendant 
gave notice of appeal to the Supreme Court, but this has not been prose- 
cuted as required by the rules. Indeed, as the attempted appeal is i n  
forma pauperis, and the affidavit for leave to appeal without giving 
security for costs fails to state, as required by C. S., 4651, that "the 
application is in good faith," it may be doubted as to whether we have 
any jurisdiction to hear the matter. S. v. Martin, 172 N.  C., 977, 90 
S. E., 502. Nevertheless, as the life of the prisoner is involved, we have 
examined the case and find no error on the face of the record. 

The motion of the State must be allowed. 
Appeal dismissed. 
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HETTIE H.  SMITH, ADMIIVISTRATRI~ OF JUKIUS HERBERT S M I m ,  JB., 
DECEASED, v. CAROLINA POWER AND LIGHT COL![PANY. 

(Filed 23 April, 1930.) 

1. Master and Servant F h-Dependent awarded damages inndm sew. 38 
and 40 Workmen's Compensation Act is not entitled to award under 
sec. 29. 

Construing the Workmen's Compensation Act as  a whole to  effectuate 
the intent and purpose of the Legislature, i t  is held that the purpose of 
the act is to provide compensation for the employee injured in case the 
injury is not fatal, and for those dependent upon him in case the injury 
is fatal, and the last clause of section 29 purporting to grovide for the 
personal representative of the deceased is construed to be repugnant to 
and irreconcilable with the other provisions of the act, and should be 
disregarded in giving effect to its other provisions, sections 38 and 40 
providing in clear language and comprehensive detail for a full legal 
method of determining compensation for fatal injuries, and where a de- 
pendent has been awarded compensation under sections 35 and 40 she 
is not entitled to the maximum award as  administratrix under section 29. 

2. Statutes B a--In construing a statjute the spirit of the act will pre- 
vail over the letter. 

Where a section of a statute is  repugnant to the spirit of the act and 
cannot be reconciled by reasonable construction with the language of the 
other sections conveying and establishing the intent of the Legislature, 
the repugnant section must give way to the spirit of the act, and will be 
declared void. 

CIVIL ACTION, before Harris, J., a t  F e b r u a r y  Term,  1930, of GRAY- 
VILLE. 

T h i s  cause v a s  heard  by t h e  N o r t h  Carol ina Indus t r ia l  Commission. 
T h e  hear ing  was held 23 September, 1929, and  t h e  I n d u s t r i a l  Commis- 
sion found  as  a fact  t h a t  H e t t i e  H. S m i t h ,  mother  of deceased, was the 
sole par t i a l  dependent of t h e  deceased, J u n i u s  Herber t  Smi th ,  to  the  
extent of $8.00 per  week, a n d  made  a n  award  i n  favor  of Mrs. H e t t i e  8. 
S m i t h  as  t h e  sole par t i a l  dependent against  the Carol ina Power  a n d  
Light  Company f o r  compensation a t  t h e  r a t e  of $4.78 per week, payable 
weekly f o r  a period of 350 weeks, beginning 29 August, 1929, a n d  funera l  
expenses i n  t h e  amount  of $200. 

Subsequent thereto, t o  wit, on  25 October, 1929, said &s. H e t t i e  H. 
S m i t h  qualified a s  admin is t ra t r ix  of said deceased workman a n d  made 
appl icat ion f o r  compensation under  t h e  Workmen's Compensation Act  
a s  administratr ix .  Notices were du ly  issued and  a hear ing  wsjs held on  
5 S o r e m b e r ,  1929. T h e  statement of case, findings of faci,  and  conclu- 
sions of l a w  of the  N o r t h  Carol ina I n d u s t r i a l  Commission i n  said cause 
a r e  a s  follows : 
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Statement  of the  Case. Junius Herbert Smith, Jr . ,  met with a fatal 
accident on 29 August, 1929; the defendants admit that the deceased 
met with an accident while regularly employed by the defendants, and 
that the said accident resulting in the death of Junius Herbert Smith, 
Jr., arose out of and in the course of his employment with the defend- 
ant. I t  is also admitted that the average meekly wage, at the time of 
the fatal accident, was $18.11. 

A hearing in this cause entitled "Junius Herbert Smith, Jr . ,  em- 
ployee, deceased; J. H. Smith, Hettie Harris Smith, Charlotte H. 
Smith, Lacy E. Smith, Helen L. Smith, W. Daniel Smith, plaintiffs, c. 
Carolina Power and Light Company, Employer, Self-Insurer, Defend- 
ant," was held on 23 September, 1929, before Commissioners Dorsett 
and Wilson, at Oxford, N. C. Upon hearing in the above-styled case 
the commission found from all of the evidence that Mrs. Hettie Smith, 
mother of the deceased, Junius Herbert Smith, Jr . ,  mas sole partial de- 
pendent. Bn opinion XTas filed and an award made to Mrs. Hettie 
Smith, directing the defendant, Carolina Power and Light Company, to 
pay compensation at the rate of $4.78 per week for a period of 350 
weeks, the funeral expenses not to exceed $200, and the costs of the 
hearing. No appeal has been perfected from this opinion and award. 

Since the date of the hearing, on 23 September, 1929, Mrs. J. H. 
Smith has been duly qualified as administratrix of the estate of the late 
Junius Herbert Smith, Jr., deceased. Such qualification is recorded in 
the office of the clerk of the Superior Court of Granville County, in 
Book No. 4, Record of Administrators. As administratrix Mrs. Smith, 
through her able counsel, is contending that the Carolina Power and 
Light Company, the defendant, pay to her the maximum amount of 
$6,000, as provided in sections 29 and 41 of the Korth Carolina Work- 
men's Compensation Law for death benefits. 

The defendant, Carolina Power and Light Company, contends that 
they have complied with the provisions of the North Carolina Work- 
men's Compensation Law, in that, they are now paying to Xrs. Hettie 
Smith as the sole partial dependent of the deceased compensation as 
called for in an opinion and award directed by this commission, under 
date of 30 September, 1929, the said opinion and award being based 
on the hearing conducted by this commission on 23 September, 1929. 
The defendant introduces as a part of this record the testimony in the 
first hearing; counsel for the plaintiff objects to the introduction of this 
testimony; objection was overruled, and exception noted. From the 
evidence the commission makes the following findings of fact : 

Findings of Fact. 1. That Jurlius Herbert Smith, Jr., while regu- 
larly employed by the defendant, met with an accident on 29 August, 
1929, resulting in his death. The fatal injury by accident arose out of 
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and in the course of his employment. His average weekly wage was 
$18.11. Parties,   la in tiff and defendant, are bound by the provisions of 
the North Carolina Workmen's Compensation Law. 

2. A hearing was held in the same cause on 23 September, 1929, at 
Oxford, N. C., and compensation awarded to Mrs. J. H. Smith as the 
sole partial dependent as provided in section 38 of the North Carolina 
Workmen's Compensation Law, whereupon an opinion was filed and an 
award thereupon was made under date of 30 September, 1929, directing 
the payment by the defendant to Mrs. J. H. Smith as sole partial de- 
pendent compensation at  the rate of $4.78 per week for a period of 350 
weeks, and funeral expenses not to exceed $200, together with the costs 
of this hearing. There has been no appeal perfected upon the above 
award of 30 September, 1929. 

3. Mrs. J. H. Smith has duly qualified as administratrix of the 
estate of Junius Herbert Smith, Jr., and as such, is not entitled to 
recover under sections 29 and 41 of the North Carolina Workmen's 
Compensation Law, as compensation has been awarded to dependents as 
provided for in section 38 of the said Compensation Law. 

Upon the foregoing findings of fact the commissioner arrived at the 
following : 

C o n c l u s i m  of Law. The determinative questions involved in this 
case are:  

1. The legislative intent as to the amount of compent3ation benefits 
payable in case of a deceased employee whose death was caused by acci- 
dental injury arising out of and in the course of his employment. 

2. To whom such benefits are payable where there are dependents. 
3. The manner and time for making such payments. 
I t  is a well recognized principle of law that in the construction of 

any legislative act the courts endeavor to arrive at  the real intent and 
purpose of the Legislature in adopting the act being cons.dered, to give 
meaning to every section and word of the act in so far  as can con- 
sistently be done, and in doing this the act, as a whole, must be scruti- 
nized with the view of making effective every part thereof where this 
does not violate the clear intent and purpose of the whole. I n  the case 
of Fortune v. Buncombe County Commissioners, 140 N .  C., 322, we 
find that the Supreme Court has said: "A statute should be construed 
with reference to its general scope and the intent of the Legislature in 
enacting it, and in order to ascertain its purposes the courts must give 
effect to all of its clauses and provisions and must construe ambiguous 
language in such a sense as will conform to the scope of the act and 
effectuate its object.'' 

Aside from the written opinions of the courts of the many states con- 
struing similar acts as the North Carolina Workmen's Compensation 
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Act, this act itself volubly expresses the main purpose and intent thereof; 
the act is entitled, '(Workmen's Compensation." I t s  many sections re- 
peatedly refer to the benefits to the injured employee and his dependents. 
The act defines "compensation" as "the money allowance payable to an 
cnlplogte or to his dependents as provided for in this act and includes 
funeral benefits provided herein." (Section 2 k.) 

This Commission has published in its Bulletin No. 1, page 7, a por- 
tion of an opinion written by Justice Pitney of the United States 
Supreme Court, in Sew York Central Railroad v. White, 243 U. S., 188. 
This opinion sustains the constitutionality of the New York Compen- 
sation Act, and Justice Pitney points out the evils which the Compensa- 
tion Laws remedied as being the conditions that existed in industry 
with its relations to its injured employee such as to make the injured 
employee and his dependents a burden upon public or private charity. 

There can be no doubt that the Legislature intended that the benefits 
of the act were to flow to an injured workman if the injury did not 
produce death, and if death resulted from the injury the benefits were 
primarily for the benefits of either dependents or partial dependents, 
and should there be neither then the personal representative should 
collect the benefits. 

By exclusion, except for section No. 29, and section 40, which will be 
treated separately hereafter, we find that death benefits are payable only 
to dependents of an injured employee, who were so dependent for three 
months prior to the accident causing the injury that resulted in death. 

The first section of the act in which personal or legal representative 
is mentioned is section 2(b) : "Any reference to an employee, who has 
been injured, shall when the employee is dead, include also his legal 
representative, dependents and other persons, to whom compensation 
may be payable." The compensation payments referred to are pro- 
vided for only in sections 29, 30, 31, 38, 40. 

Section 29, except for the last clause, provides for payment to be made 
to the injured employee for total disability-which, of course, ceases 
upon death of the injured employee from causes other than the injury. 
Bearing upon this and giving light upon this interpretation, we find 
that section 38 provides: "If death results proximately from the acci- 
dent and within two years thereafter all while total disability still con- 
tinues, and within six years after the accident, the employer shall pay 
for or cause to be paid subject to the other sections of this act in one 
of the methods hereinafter provided to the dependents of the em- 
ployee, etc." 

Nothing else appearing than the quotation from sections 29 and 38, 
the conclusion is inevitable that for cases of total disability to an injured 
employee the Legislature clearly intended that for compensation for 
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total disability the payments were to be made to an injured employee, 
and in case of death proximately caused by the injury while total dis- 
ability continued and within six years after the accident the payments 
shall continue to be made to the deceased's dependents from date of last 
payment to the injured workman. 

Section 30 provides for compensation payments for partial incapacity, 
which cease upon the death of the injured employee, unless it is such a 
case as would come within the purview of section 38 and within two 
years after the accident, subsequent payments thereon tcl be continued 
to the dependents of the deceased. 

Section 31 provides for certain specific paymehts for injuries and we 
find that section 37 specifically requires any unpaid balance due under 
section 31 at  the death of the injured shall be paid to the next of kin 
dependent upon the deceased employee unless death is due to a cause 
compensable under the act, and the dependents are awarded compensa- 
tion therefor, whereupon the specific payments are to cease. 

Section 38 provides for payments to dependents, if any, of employees, 
in case of death caused proximately by the accident as set out above. 

Section 40 provides for payments to the personal representative of 
the deceased employee where there are no dependents. 

We hare shown that except for the last sentence in section 29 arid 
section 40, there is no provision made for compensation p,iyments as re- 
ferred to in section 2(b) to be made to any persons other than the 
injured employee and his dependents. 

The last clause of section 29 is ambiguous and conflicts) with sections 
38 and 40; considered alone with the provisions of this section it is 
meaningless. The section deals with payments to be made to injured 
employee for total incapacity for work, which total incapacity ceases 
upon the natural death of the injured employee. To (construe it as 
having any connection with any other portion of this section 29 would 
be to construe the Legislature as having written into i,he act a life 
insurance policy upon the life of injured employee in this State sustain- 
ing a temporary or permanent total disability in the amount of $6,000. 
Such a construction would be wholly at variance with the intent and 
purposes of the whole act and contrary to public policy. 

Since it is clearly the primary intent of the Workmen's Compensation 
Act of this State and other States to provide for compensaiion to injured 
employees or their dependents in case of death of employee from injuries 
resulting proximately from industrial accidents. 

Then, second: I n  case there are no dependents the compensation shall 
be computed to its present value and paid to the personal representatives. 
Substantiating this construction, we find section 38 provides for pay- 
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rne~its in case of death proximately caused by accident where there are 
dependents and section 40 provides for payments in case of death 
caused by accident where there are no dependents. I n  as much as the 
last clause of section 29 is redundant as it appears in connection with 
any other portion of section 29, and is specific neither as to the question 
(a )  vas  death caused proximately from accidental injury or not? nor 
the question (b)  was the payment to be made if dependency existed 
or not? 

TTe must conclude that the clause is merely one of limitations of death 
benefits to an amount of $6,000, and a general clause as relates to the 
question, "in case of death the total sum paid shall be $6,000," leaving 
us to look elsewhere to ascertain the legislative intent as to the specific 
questions of the beneficiary and amounts where there are dependents or 
are no dependents, such cases being specifically provided for in sections 
38 and 40. I n  a recent opinion by Chief Just ice Stacy, in which he 
dissents from the Court's opinion, in the case of Boyd v. Brooks, 197 
S. C., 655, is stated this principle: "Where an act of the Legislature 
is so vague, indefinite and uncertain that the courts are unable to deter- 
mine with any reasonable degree of certainty what the Legislature 
intended, or is so incomplete or is so conflicting and inconsistent in its 
provision that it cannot be executed, i t  will be declared to be inoperative 
and void." 

Our Supremo Court, in the case of School Commission v. Alderman, 
158 N. C., page 198, has thus stated the rule of construction in similar 
cases where there is a conflict between the general clauses and specific 
clauses as follows : 

"The ordinary and accepted rule of interpretation is that when a 
general intent is expressed in a statute and the act also expresses a par- 
ticular intent incompatible with the former the particular intent is to be 
considered in the nature of an exception." 1 Lewis Sutherland on Statu- 
tory Constructions ( 2  ed.), 268. 

Considering the foregoing with the rule of our Court, as set out just 
abore, n e  must conclude that section 38 of the act expresses the legisla- 
tive intent in  such a case as is now before us of a compensable injury 
resulting in death with the deceased having dependents dependent upon 
him for support at  the time of the accident. The case is dismissed; 
each party will pay its own costs. J. Dewey Dorsett, Commissioner. 

From the foregoing award and conclusions of law the plaintiff, Kettie 
H. Smith (Mrs. J. H. Smith), administratrix of the deceased, appealed 
to the full Commission as provided by law. The full Commission con- 
curred in the disposition of the cause made by Commissioner Dorsett, 
and the plaintiff appealed to the Superior Court of Granville County. 
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The trial judge approved the award made by the North Oarolina Indus- 
trial Commission. The pertinent part of the judgment of the Superior 
Court is as follows : 

I t  is hereby ordered, adjudged and decreed that the findings, opinion, 
conclusions and award of the North Carolina Industrial Commission 
be, and the same are hereby approved and affirmed; that said award was 
properly made under section 38 of said Workmen's Compensation Act, 
which section deals explicitly and in a complete manner with, and ap- 
plies to, the instant case; that, the last sentence of section 29 of said 
act, which provides: ('In case of death, the total sun: paid shall be 
$6,000, less any amount that may have been paid as partial compensa- 
tion during the period of disability, payable in one sum to the personal 
representative of the deceased,'' does not apply to the inatant case, is in 
irreconcilable conflict with the provisions of section 38 of said act ( s u b  
sequent to section 29) is inconsistent with the general :.ntent and pur- 
port of said act, and is ineffective and inoperative. 

I t  is further ordered, adjudged and decreed that tho defendant re- 
cover of the plaintiff its costs of action to be taxed by the clerk, subject, 
howe'ver, to the provision in the award set out in the opinion under date 
of 14 November, 1929, that "each party paying its own proper costs," 
as said provision applies to costs accrued at  that time. 

This, 18 February, 1930. 

From the foregoing judgment the plaintiff appealed i;o the Supreme 
Court. 

Royster & Royster for plaintiff. 
Hicks & Stem, L. G. Bmford and W .  H.  Weathempoora for defendant. 

BROQDEN, J. The Workmen's Compensation Act is built upon two 
prevailing ideas of compensation and dependency. These ideas are 
woven into many sections of the statute by clear and explicit legislative 
declaration. An examination of the act, therefore, discloses a dominant 
purpose to repair the economic loss sustained by the bi~eadwinner and 
his dependents, as a result of injury arising in  the course of employ- 
ment. Apparently, the rights of distributees and legatees were not 
deemed to be of prime importance, if the last clause of the section 29 be 
excluded from consideration. 

The bald question of law presented by the record is whether the last 
clause of section 29 dominates and directs the interpretation of the act. 
I t  is a true saying, and worthy of all acceptation, that "the letter 
killeth but the spirit giveth life." Indeed, this principle, announced by 
the world's greatest lawyer, has been recognized and applied to the inter- 
pretation of statutes by this Court in the case of 8. v. SI:ott, 182 N. C., 
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865, 109 S. E., 789. Walker, J., expressed i t  in this fashion: "The 
spirit, or reason of the law, prevails over its letter. The meaning of 
general terms may be restrained by the evident object, or purpose to be 
attained, and general language may be construed to admit implied ex- 
ceptions, in order to accomplish what was manifestly intended. I t  is 
proper to consider the occasion and the necessity for its enactment, and 
that construction should be given which is best calculated to advance the 
object by suppressing the mischief and securing the benefits contem- 
plated. I f  the purpose, and well ascertained object of a statute, are 
inconsistent with the exact words, the latter must yield to the con- 
trolling influence of the legislative will resulting from a consideration 
of the whole act." To like effect is the utterance of Adams, J., in 
Nachinery Co. v. Sellars, 197 N .  C., 30, in these words: "It has been 
said that the letter of the law is its body; the spirit, its soul; and the 
construction of the former should never be so rigid and technical as to 
destroy'the latter." 

Sections 38 and 40, in  clear language and in comprehensive detail, 
provide a legal method of determining compensation for fatal injuries. 
The last clause of section 29 is totally repugnant to the definite method 
of settlement prescribed in sections 38 and 40. Moreover, it cannot be 
merged or blended either with the spirit of the act or the language em- 
ployed by the Legislature to convey and establish the intent of the law- 
maker. Indeed, it is a sort of legal meteor wandering through legal 
space without substantial relation to any of the bodies which surround it. 

The opinion of Commissioner Dorsett, approved by the trial judge, in 
our opinion correctly interprets the law, and we so hold. 

Affirmed. 

W. T. SMITH ET AL. V. COLLINS-AIIZMAN CORPORATION, EMPLOYER, AND 

TRAVELERS INSURANCE COMPANY, CARRIER. 

(Filed 23 April, 1930.) 

(For Digest see Snvitk v. Light Co., ante, 614.) 

CIVIL ACTION, before Harris, J., 27 January, 1930. From PERSON. 
Rosabelle Smith received an injury in  the course of her employment, 

resulting in instant death. 
The deceased left a husband and three small children, who, under 

section 39 of the Compensation Law, are conclusively deemed to be de- 
pendents. The insurance carrier offered to settle in accordance with the 
provisions of sectidn 38 of the Compensation Act. The dependents 
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refused to accept the offer upon the ground that they were entitled to 
receive $6,000. A hearing was had and the Industrial Commission 
awarded a compensation of $7.50 per week for a period of 350 weeks, 
and i n  addition thereto, ordered that  funeral expenses, not to exceed 
$200, and all medical bills be paid by the insurance carrier. 

From the order so made, the dependents appealed to the full Commis- 
sion. After considering the matter, the full Commission affirmed the 
award theretofore made in  the cause. Whereupon, the dependents ap- 
pealed to the Superior Court. The tr ial  judge approwd and affirmed 
the decision and award of the  Industrial  Commission, and the depend- 
ents appealed to the Supreme Court from said judgment. 

C. A. Hall and J .  A. Bailey for plaintiffs. 
Biggs & Broughton for defendants. 

BROGIDEN, J. The identical question presented by this appeal Gas con- 
sidered and decided i n  the case of Hettie 8. Smith, Admi?tktratrix, v. 
Carolina P o w e ~  and Light Co., mte ,  614. 

affirmed. 

ATLANTIC CHRISTIAN COLLEGE v. J. TV. HINES, J. C. BRASWELL, 
AND NORTH CAROLINA BANK AND TRUST COMPANY, EXECUTORS 
OF J. TV. HINES. 

(Filed 23 April, 1930.) 

1. Charities A +In this case held: condition of gift tllat certain sum 
in cash or equivalent be raised was complied with. 

The conditions of a gift to an eleemosynary corporation that other 
subscriptions be raised in a certain amount in cash or securities equivalent 
to cash by a stated time, is complied with i f  by the stipulated time other 
subscriptions in the amount stated have been secured for the purpose in 
bonds, securities, and promissory notes which could be realized upon and 
converted into cash in an amount exceeding the amount stipulated as a 
condition for the gift, and when this is established as rt fact upon sup- 
porting evidence in the Superior Court, the judgment that the plaintiff 
recover the amount of the gift will be sustained on appeal. 

2. Same--Burden of proving that conditions of gift had been complied 
with is upon eleemosynary corporation. 

The burden of proof is on the plaintiff to show that the conditions prece- 
dent to a gift to an eleemosynary institution of leaiming have been 
performed in its action thereon. 

APPEAL by defendants from Cowper, Special Judge,  at  March Term, 
1930, of NASH. Affirmed. 
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The plaintiff is a corporation maintaining and conducting as a reli- 
gious denomination a college in the city of Wilson under the auspices of 
the Association of Churches in North Carolina, known as The Korth 
Carolina Christian Missionary Convention. With a view to obtaining 
a substantial endowment for the college the Convention appointed a 
campaign committee and instructed them to take such steps as their 
judgment approved for obtaining a substantial permanent endowment. 
J. W. Hines mas a member of the committee. On 3 February, 199'7, he 
made the conditional pledge of a gift to the endowment fund "if and 
when" the plaintiff complied with the condition vhich he imposed. The 
appeal presents for decision the single question whether the plaintiff 
complied with the condition. 

At the hearing Judge Cowper found the facts to be as follows: 
1. The plaintiff herein is an eleemosynary corporation, conducting a 

Grade "A" College at Wilson, N. C., under the auspices of the North 
Carolina Christian Missionary Convention, a religious denomination 
of which J. W. Hines, late of Nash County, North Carolina, was a 
member. 

2. J. W. Hines died on or a b u t  13 March, 1928, and the defendants 
herein, J. W.' Hines, J. C. Braswell, and North Carolina Bank and 
Trust Company, are the executors of his last will and testament. 

3. The North Carolina Christian Missionary Convention, at a special 
meeting held in the town of Greenville, North Carolina, in  1926 ap- 
pointed a committee known as the campaign committee, to have charge 
of, on the part of said Convention, the raising for the Atlantic Chris- 
tian College of a substantial permanent endowment fund. 

J. W. Hines was a member of the committee. On 25 October, 1926, 
the committee entered into a contract with the board of education 
of the Disciples of Christ (department of endowments) to obtain the 
services of the board of education of the Disciples of Christ (department 
of endowments) to assist the committee in obtaining for Atlantic Chris- 
tian College a substantial permanent endowment fund. This contract 
contemplated the appointment of a campaign committee by the execu- 
t ire committee of Atlantic Christian College. 

Mr. Hines, who was a member of the board of trustees of the college, 
and a member of its executive committee, was by the said executive 
committee appointed a member of this campaign committee, which was 
thereafter known as the crusade committee. Monthly reports of the 
progress of the effort to raise the endowment were made to the crusade 
committee thus appointed and this committee passed upon, received and 
accepted for the college the funds and securities as contemplated by the 
contract obtained in the campaign, and paid' from the funds of the 
college the expenses incident to the campaign, including the commission 
thereon. 
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4. Subscriptions to the endowment fund of Atlantic Christian College 
reported by the board of education of the Disciples of Christ to the 
crusade committee at  meetings of the said committee, held between 
3 February, 1927, and 11 July, 1927, and accepted by the committee, 
aggregated $211,219.75, exclusive of the subscription of Mr. Hines. He  
was present at  and participated in the deliberations and acts, and per- 
sonally approved with said committee the progress of the campaign, the 
payment of the expenses and the payment of the service charges or com- 
missions on gifts and donations, including the paymeni, of one-half of 
one per cent service charge on the subscription of $100,000 made by the 
said J. W. Hines. 

5. On 3 February, 1927, at  the time of the beginning of the campaign 
under the contract with the board of education of the Disciples of Christ, 
J. W. Hines made a conditional pledge to the endowment fund of the 
college, which was in  the following words, to wit: 

"Wilson, North Carolina, 3 February, 1927. 
I will give to Atlantic Christian College five-eighths ( 5 / 8 )  of the 

capital stock of the Greenville Ice and Coal Company, or if I sell the 
property, I will give securities arising from the sale of said property 
up to the amount of one hundred thousand dollars ($100,000) upon the 
following conditions, to wit : 

(1) I f  and when Atlantic Christian College secured ol;her endowment 
of two hundred thousand dollars ($200,000) net, cash or securities equiv- 
alent to cash, said endowment to be in addition to all endowment the 
college has as of 1 January, 1927. 

(2) Said additional endowment shall have been secured by 1 January, 
1930. 

(3)  I f  the above conditions are not conlplied with by 1 January, 
1930, then my proposition is void. 

(Signed) J. W. RINES." 

6. Subsequent to 3 February, 1927, and prior to 31 December, 1929, 
donations and gifts to its permanent endowment fund were received by 
the Atlantic Christian College as contemplated in its contract with the 
board of education of the Disciples of Christ, consisting of cash, stock, 
bonds, promissory notes, estate notes, pledges for the payment of cash, 
and other securities, exclusive of the $100,000 conditionally pledged by 
J. W. Hines, in the aggregate amount of $239,952.34; and the true value 
and worth of the securities aggregating the said sum of $239,952.34 
was, on 1 January, 1930, in excess of $200,000. The value of the securi- 
ties is found, as a fact, to be in excess of $200,000 by the court, from the 
evidence before the court as well as from the complaint and answer. 
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7. On 16 July, 1925, the executors of the last will and testament of 
5. W. Hines found it desirable and advantageous that the five-eighths 
interest of the Greenville Ice and Coal Company conditionally given to 
the Atlantic Christian College, should be administered by some person 
as trustee for both the college and the executors of Mr. Hines' 
will, with full power of sale and disposition on the part of the said 
trustee, and the parties hereto agreed that the same should be transferred 
to F. P. Spruill, trustee, for the plaintiff herein and the defendants 
herein, to hold the same or make a sale thereof, and in the event that a 
sale should be made, that the proceeds thereof should be delivered to 
Atlantic Christian College under the terms of the contract between J. W. 
Hines, deceased, and the college, or if the said contract had not been 
complied with, to deliver the same to the executors of the last will and 
testament of J. W. Hines. 

The trustee sold the five-eighths interest of the Greenville Ice and 
Coal Company, and received therefor the sum of $100,000, which was 
by him invested in bonds of the United States of America, and the said 
bonds are now in the possession of the said F. P. Spruill, trustee, who 
holds the same as stakeholder. H e  has filed an appearance herein as 
appears from the record, stating that he will deliver the bonds in accord- 
ance with the judgment of this court. 

Upon these facts the following judgment was rendered: 
"Upon the foregoing facts, found from the pleadings and the evidence 

before the court, the court is of the opinion that the Atlantic Christian 
College, plaintiff herein, is entitled to receive from F. P. Spruill, trustee, 
discharged from any right, or rightful claim of the executors of the last 
will and testament of J. W. Hines thereto, the bonds of the United 
States of America aggregating $100,000, now in the possession of the 
said F. P. Spruill, trustee, arising from the sale of the five-eighths 
interest of J. W. Hines in the Greenville Ice and Coal Company; the 
plaintiff having complied with the terms of the subscription made by 
J. W. Hines to the Atlantic Christian College under date of 3 February, 
1927. 

Thereupon, by the court, it is ordered, considered, adjudged and de- 
creed that F. P. Spruill, trustee, deliver to Atlantic Christian College 
the securities in his possession, to wit: 

Bonds of the United States of America of the face value of $100,000, 
with the dividends accrued sinco 1 January, 1930, arising from the sale 
of the five-eighths interest of the late J. W. Hines in the Greenville Ice 
and Coal Company, freed and discharged of any claim thereto on the 
part of the executors of the last will and testament of J. W. Hines, the 
defendants herein, less the premium of $1,468.75 paid in the purchase 
of said bonds by the executors of the last will and testament of J. W. 
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Hines, and as to that amount, said Spruill, trustee, shall reserve from 
interest coupons a sufficient amount to pay, and he is directed to pay, to 
the executors of the Hines' will the amount of said premium. 

This judgment shall be and constitute a voucher on the part of the 
executors in their administration of the estate of J. W, Hines for the 
disposition of the interest of J. W. Hines in the Greenville Ice and Coal 
Company, and the proceeds arising therefrom by his ~xecutors subse- 
quent to his death, and a perpetual bar to any other recovery from 
F. P. Spruill, trustee, on account of the same." 

The defendants excepted and appealed. 

W .  A. Lucas for plaintif. 
W .  S. Wilkin.so.n, Jr., f o r  defendants. 

ADAMS, J. I t  may be seen by reference to the paper signed by J. W. 
Hines on 3 February, 1927, that his gift to the plaintiff of five-eighths 
of the capital stock of the G~eenville Ice and Coal Comprmy, or of secu- 
rities in the sum of $100,000, mas made dependent upon the precedent 
condition that the plaintiff should secure by 1 January, 1930, additional 
endowment funds in  the sum of $200,000 net, in  cash, or in securities 
equivalent to cash. I t  was incumbent upon the plaintiff to show that i t  
had complied with the condition. The record does not contain a list of 
the securities and they are not open to our inspection; b l t  the material 
facts appear in the judgment. Prior to 31 December, 1929, gifts in  
cash, stocks, bonds, promissory notes, estate notes, pledges for the pay- 
ment of cash, and other securities, exclusive of the $100,000 condi- 
tionally pledged by J. W. Hines, aggregating $239,952.34 were received 
for the permanent endowment fund; and upon an examination of these 
securities the defendants valued them "at $200,000 or above." I t  is ad- 
mitted that friends of the plaintiff executed promissory rotes in the net 
amount of $26,310.71, all of which were solvent, as a guaranty that 
the plaintiff would receive from the securities mentioned the net sum of 
$200,000. 

Are these securities "equivalent to cash" within the meaning of the 
testator's conditional gift to the plaintiff? One thing i 3  equivalent to 
another when i t  is equal in  value, force, meaning, or the like; when it is 
equal so far  as concerns the matter under consideration (New Standard 
Dictionary), or equal in worth or value, power, defect, import, and the 
like. Webster's International Dictionary. Under the terms of the con- 
tract in HassardrShort v. Hardisom, 117 N. C., 61-the plaintiff was 
to pay the defendant "in cash or its equivalent," and tXs Court held 
that these words, without further explanation, meant "anything besides 
money that defendants might agree to take." The phrase has been con- 
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strued to signify '(something commercially as good as cash, or something 
that could readily be converted into cash a t  a fixed price." Kellogg v. 
MuRer, 68 Tex., 182, 4 S. W., 361. I n  Robinson v. Noble, 8 Pet. 
(U. S.), 181,196, 8 Law Ed., 910, it was held that an agreement to make 
payment in bank paper "or its equivalent" imposed the duty of making 
payment in any other notes of equal value. 

I n  the case before us the plaintiff alleged in  its complaint and the de- 
fendants admitted in their answer that a reputable bank in North Caro- 
lina with a strong financial connection and ample ability to perform its 
contracts has offered to lend the plaintiff $200,000 upon a pledge of the 
securities; and the trial judge found as a fact from the evidence before 
him and from the admission of the parties that the value of the securi- 
ties is in excess of two hundred thousand dollars. The admissions of 
the parties and the facts set out in the judgment, which we do not 
review, lead to the conclusion that the securities in question are not only 
equal in value to $200,000, but are presently available to the plaintiff 
through the proposed loan. I f  of equal value and presently available, 
they are "equivalent to cash" within the terms of the testator's gift. The 
judgment is 

Affirmed. 

W. R. SHEPPARD, TRUSTEE, V. L. B. JACKSON; BLYTHE & SHEPPARD, 
TRUSTEES, V. L. B. JACKSON. 

(Filed 23 April, 1930.) 

1. Parties A +Trustee of express trust may sue without joinder of 
cestui que trust. 

Cnder the provisions of C. S., 449, a trustee of an express trust may sue 
without joining the one for whose benefit the action is brought, this being 
an exception to C. S., 446, requiring actions to be brought by the real 
party in interest. 

2. Appeal and Error J b--Allowance of amendments to pleadings is 
within discretion of court and not reviewable on appeal. 

In this case amendments to pleadings were allowed by the judge in 
the court below within his sound discretion, from which no appeal will 
lie to the Supreme Court. 

APPEAL by defendant from Schenck, J., and a jury, at  August Special 
Term, 1929, of HENDERSON. NO error. 

These two actions were consolidated for the purpose of trial. The 
plaintiffs brought these actions to recover on two bonds under seal, given 
by defendant to plaintiffs, one dated 19 September, 1928, for $522.50, 
due at 90 days; and the other dated 2 November, 1928, for $476.43, due 
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at 90 days. Interest from date. I t  was admitted that defendant executed 
the two bonds sued on. 

The defendant's answers are two-fold. He says, first, that the bonds 
are without consideration and therefore are void, and he says, second, 
that even if there was a legal consideration for them that he was induced 
to enter into the contract evidenced by the bonds, that is, signed the 
bonds and delivered, by reason of fraud perpetrated on him by these 
plaintiffs. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. What amount, if any, is the plaintiff, W. R. Sheppard, trustee, 
entitled to recover of the defendant, L. B. Jackson? Answer: $522.50, 
plus interest. 

2. What amount, if any, are plaintiffs, Blythe & Sheppard, trustees, 
entitled to recover of the defendant, L. B. Jackson? Answer: $476.43, 
plus interest." 

The court below rendered judgment on the verdict. Defendant made 
numerous exceptions and assignments of error, and appealed to the 
Supreme Court. 

S h i p a n  & Arledge f o r  plaintiffs. 
Joseph W .  Littler for defendad. 

PER CURIAM. The defendant, at  the close of plaintiffs' evidence, and 
at  the close of all the evidence, made motions for judgment as in case of 
nonsuit. C. S., 567. The court below overruled the motions, and in this 
we can see no error. 

C. S., 446 is, in part, as follows : "Every action must be prosecuted in 
the name of the real party in interest, except as otherwise pro- 
vided," etc. 

C. S., 449: "An executor or administrator, a trustee of an express 
trust, or a person expressly authorized by statute, may sue without join- 
ing with him the person for whose benefit the action is prosecuted. A 
trustee of an express trust, within the meaning of this sel:tion, includes 
a person with whom, or in  whose name, a contract is made for the 
benefit of another." Martin v. Mask, 158 N. C., 436. Plaintiffs are 
"trustees of an express trust." 

The question as to amendment of pleadings is in  the sound discretion 
of the court below. We note defendant's several auastions which he 
contends are involved on this appeal, they do not present any new or 
novel propositions of law and cannot be sustained. 

The issues of fact were determined by the jury under proper instruc- 
tions by the court below. We find in  law 

No error. 
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STATE v. LONNIE PARKER. 

(Filed 30 April, 1930.) 

1. Trial E g-Charge correct when construed as a whole will not  be 
held fo r  reversible error. 

The charge of the judge to the jury mill be considered as a whole in 
the same connected way in which i t  was given, with the presumption that 
the jury did not overlook any part thereof, and when accordingly it  
presents the law arising upon the evidence fairly and correctly to  the 
jury, the charge will not be held for reversible error though some of the 
expressions when standing alone might be regarded as  erroneous. 

2. Homicide H c-Instruction i n  th i s  ca.se held not  erroneous. 
Where the evidence upon the trial of a homicide tends to show the 

defendant guilty of murder in the first or second degree, and the defend- 
an t  has  admitted the killing with a dangerous weapon under circum- 
stances making him guilty of manslaughter a t  least, a charge of the 
court to the jury fully defining the three degrees of the homicide and 
pointing out their constituent elements and distinctive features, and plac- 
ing upon the State the burden of proving the defendant guilty beyond a 
reasonable doubt of murder either in the first or second degree, and im- 
posing upon him the burden of satisfying the jury of circumstances suffi- 
cient to reduce or mitigate the offense to manslaughter is not erroneous, 
there being sufficient evidence of the two greater offenses. 

3. S a m e w h e r e  defendant admi t s  h e  was aggressor a n d  killed deceased, 
instruction that he admitted guil t  of manslaughter is not  error. 

Where the testimony of the prisoner on trial for a homicide is to the 
effect that  he killed the deceased by cutting her throat with a razor after 
he had provoked her to attack him with a small knife, and that in the 
fight thus caused he was the aggressor, without evidence on his part of 
self-defense, the effect of the prisoner's own evidence is  to show the 
offense of manslaughter a t  least, and the statement in  the charge to the 
jury that prisoner had admitted this degree of the offense is not reversi- 
ble error. 

4. Homicide E -Elements necessary to be  proven by defendant t o  show 
self-defense. 

In  order for a prisoner on trial for a homicide to show self-defense, the 
killing with a deadly weapon being admitted by him, he must show a n  
absence of fault on his part and that the killing was done while he was 
under actual fear, or had reasonable grounds to  fear that  his life was in 
danger or that  he was in danger of great bodily harm, and that i t  was 
necessary, or that it  reasonably appeared to him to be necessary to  kill 
his assailant to save his own life or to protect himself from great bodily 
harm. 

5. Trial  E f-Misstatement of admission of party mus t  be brought  to 
court's attention in a p t  t ime o r  exception will not  b e  considered. 

A misstatement of the admission of a party in the charge to the jury 
must be brought to the attention of the trial judge in apt time to afford 
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him an opportunity to correct the same, and an assignment of error 
based upon an esception thereto is eliminated by the appe'llant's failure to 
request n correction or tender a special instruction thereon. 

CRIMINAL ACTION tried before Moore, J., at January Term, 1930, of 
ANSON. 

The prisoner was indicted for the murder of his wife, Laura Parker, 
and was convicted of murder in the first degree. -From i;he sentence of 
death he appealed, assigning error. 

Testifying in his own behalf he gave the following :mount  of the 
homicide: "I am 20 years old, was born in  Union County, and have been 
living in Anson County twelve years. Rave been married about four 
years. Have no children. Lived on place called Coit Jarman place. 
Mr. Paul  Teal employed me. Tom Tink Leak had charge of the farm. 
My wife, Laura Parker, and myself lived in a house to ourselves, about 
200 yards from where Tom Tink Leak lived. We moved there about 
a month before crop time. Did not have any trouble when we first 
moved out there, but about two weeks before her death she had a war- 
rant sworn out for me for hitting her. I was tried before Mr. Gray, and 
Mr. Waddell paid my fine and costs. I did not go back t 3 live with my 
wife after the trial, but went to work for Mr. Waddell to work out my 
fine and costs. Sam Laura in town on Saturday after the trial. We 
were on friendly terms. Did not see her any more until day she died. 
I was staying with my mother a t  night. After seeing Laura in  town on 
Saturday night after the trial I went out in the neighborhood where she 
was staying, but did not see her. I went to Frank Lomrtx's houw and 
asked him if he had seen my wife, and if she was at  his house. Did not 
say anything else to him about my wife. On Friday, October lath,  I 
was at church and saw Laura's brother there. H e  told me that Tom 
Tink Leak wanted to see me. On Thursday night I stayed at E d  
Horne's house, getting there about ten o'clock. I slept with one of his 
boys. I had stayed there on Monday night before. E d  lives a little 
over a mile from where I had lived. On Friday morning E d  told me 
he would get my wife to pick cotton, and I could talk to her. I told 
him I did not want to see her. We went to pick cotton, taen came back 
to Ed's and then went to Monroe Leak's to pick cotton. I left Monroe's 
about eleven o'clock and went over to big road and on down road to my 
house. I was going to see Tom Tink Leak and find out what he wanted. 
I went to my house and nobody was there. I had promised my sister who 
had been washing for me a dress, and I got one of my wife's old dresses 
out of the house and was going to take it to my sister. Cliff Sullivan 
lives about two hundred yards from my house. I went on down the road 
carrying the dress, and went into Cliff's house and got his razor. There 
was nobody there when I got the razor. I knew where he kept it. I got 
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the razor so if Tom Tink run on me I would have something. I then 
went on down the big road, and started to Mr. George Little's quarters, 
but I turned back and cut through and come back to the road which 
leads by Tom Tink Leak's house and by my house. After I turned back 
I tied the dress in front of me like an apron, and as I passed along the 
road I saw my wife, Laura, and some children in front of the Pearson 
house. This house sets back from the road. I waved my hand to them, 
and Laura come across the field and got close to me and stopped and 
said: 'I didn't know who it was.' We walked on down the road toward 
the clay hole and talked a good while. I was not mad at her. We was 
talking about her taking out the warrant for me. After awhile she said 
she would go back, and she told me she didn't want me any more; 
that she had another man who would take care of her-she was talking 
about Tink. She started to leave, and as she did I started to slap her, 
and we got to scuffling. She had a knife in her hand. I n  the scuffle we 
both fell dowm in the road near the clay hole. I n  the scuffle my razor 
fell out of my pocket. She was trying to cut me all the time with her 
knife. We were both lying on the ground, and I reached around and 
picked up the razor and cut her. She was cutting at me and I cut her 
before I knowed what I was doing. I did not mean to kill her. After 
I cut her I took the knife from her and threw it over in the field on the 
side of the road. I left her lying on the ground and started off down 
the road, and I looked back and she was getting up. I saw licr fall 
again, and I went back to where she was and she was dead. I was so 
scared I hardly knew what I done. I took her and carried hrr down the 
road and turned off the road into the field. I don't remember dragging 
her. I don't remember putting her in a branch nor taking off her 
clothes nor putting any poles on her. I then went to my mother's house, 
about five or six miles away. I went past Ed Horne's house, but did not 
talk to Ed's wife or any other person. Did not tell Mary Fanny Horne 
that I had on my wife's shoes and that bloodhounds couldn't track me. 
When I cut her she was still trying to cut me. My thumb was cut wliile 
we were in the tussle. Never had talk with Willie McCuller lie told 
about on stand; he was wanting to go with my wife and wanting me to 
go with his sister. Ed Horne's wife did not go with me, and I did not 
tell Mr. Tice that I had taken E d  Horne's wife, and I don't remember 
telling Nr .  Tice about cutting my thumb on mowing blade. My wife's 
hand was cut in the tussle with the razor." 

There was evidence tending to show that the deceased had indicted the 
prisoner for an assault; that for ten days prior to the homicide they had 
not lived together; that her death occurred on Friday, 18 October, 
1929;  tliat on the preceding Monday lie had requested one of the wit- 
nesses to take her "in the dark somewhere and tliat ~voultl be the end of 
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her"; that he had said on another occasion that "she didn't treat him 
right and he was going to fix her"; that he told the wifo of one of the 
witnasses "that he had killed Laura and put her away, and they would 
never find her," and asked that she would not tell any one she had seen 
him, because no one had seen him that day except her and Laura; that 
after arresting the prisoner a deputy sheriff and others examined the 
premises near the place where the prisoner and his wife had formerly 
lived; that they found blood in the road near a clay hole e, short distance 
from the home in which the prisoner had lived; that about fifty yards 
from the clay hole the officer found blood stains on rocks and bushes; 
that 75 yards away were indications that something had been dragged 
down the hill from the direction of the clay hole to the woods; that the 
next morning the naked body of the deceased was found in  a pool of 
water, face down, with logs holding i t  down so that i t  wt~s entirely sub- 
merged; that her throat was cut and her head almost severed from the 
body-a hand nearly cut off and four fingers cut across; and that about 
30 steps away a woman's clothes covered with trash were found in the 
hole of a stump. 

The prisoner was arrested at  his mother's home, seven miles from the 
place of the homicide. 

There was evidence of confessions made by the prisoner. J. F. Tice 
testified: "He (the prisoner) said that he and his wife got into an argu- 
ment; that she told him that she did not want to live with him any 
more, that she had another man who would take care of her. Defendant 
said that he and his wife got to tussling and they both fell to the ground, 
and that the razor which he had in his pocket fell to the ground while 
he was tussling; that his wife tried to cut him with a little knife, tin 
handle knife, and he picked it up and threw it away and then picked 
up his razor off the ground and cut her throat; that he then took the 
knife and threw i t  in a pasture at  the side of the road; that he cut his 
wife's throat before he realized what he was doing." 

Dr. J. M. Covington said: ('The defendant told me he had killed his 
wife, but did not go there for the purpose of killing her;  I hat he went to 
bring her home, and saw her at  a distance and she came to him; that he 
tried to get her to go home with him and an argument took place; that 
they got to scuffling and fighting and he cut her throat with the razor." 

The assignments of error are set out in the opinion. 

At torney-General Brummitt  and Assistant .If torney-Gen~ral Xash for 
the State. 

Rowland 8. Pruette and Rnrrington T .  1121 for prisoner. 

A~aars ,  J. The prisoner's assignments of error assail the following 
parts of his Honor's charge to the jury : 1. "Now, gentlemen, in this 
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case, as I understand it, and as I understood the admissions of the par- 
ties, there are only two questions before you: Whether the defendant is  
guilty of murder in the first degree or guilty of murder in  the second 
degree; they admit that he would be guilty of manslaughter under the 
facts proven in this case." 2. . . . and if, according to the admissions, 
you fail to find him guilty of murder in the first degree, or guilty of mur- 
der in the second degree, then you would return a verdict of guilty of 
manslaughter because that is admitted." 3. "If you fail to find him guilty 
of murder in the first degree, then you pass to murder in the second 
degree, and if you find him guilty of murder in the second degree beyond 
a reasonable doubt it is your duty to say so, and if you fail to find him 
guilty of murder in the second degree beyond a reasonable doubt, then I 
instruct you to return a verdict of guilty of manslaughter." 4. . . . 
"and so that you might know what manslaughter is in passing upon 
the other degrees, two degrees, I will define it for you. As I charged 
you, the defendant admits that he is guilty of manslaughter, and per- 
haps in passing upon that fact you ought to know what manslaughter is 
to aid you, if it does; so I will give you such information as you may 
be entitled to as to the other degrees." 5 .  "h'om, the burden is cast on 
him and he admits he is guilty of manslaughter without offering any 
defense as to that." 6. "If, however, the deceased assaulted the prisoner, 
that is, if she laid her hand upon him against his will, or struck or 
choked him, and the prisoner killed the deceased in the heat of passion 
and under those circumstances, he would not be guilty of more than the 
crime of manslaughter, and he admits that." 7 .  "I have just defined 
to you so that you might know what manslaughter is, so that it might be 
some guidance in passing upon the other two degrees of murder that I 
gave you heretofore, and the instruction as to that remains the same." 

These excerpts are not to be treated as instructions detached from and 
unrelated to other portions of the charge. I n  S. v. Exum, 138 N. C., 
599, 619, this Court approved and applied the following quotation from 
2 Thompson on Trials: "I t  (the charge) is to be considered as a whole 
in the same connected way in which it was given, and upon the presump- 
tion that the jury did not overlook any portion of it. I f ,  when so con- 
strued, it presents the law fairly and correctly to the jury, it will afford 
no ground for reversing the judgment, though some of the expressions, 
when standing alone, might be regarded as erroneous." Thus considered 
the charge is free from reversible or prejudicial error. The trial judge 
carefully defined the three degrees of felonious homicide and pointed 
out respectively their constituent elements and distinctive features. He 
clearly and repeatedly stated the principle which imposed upon the 
State the burden of proving beyond a reasonable doubt that the prisoner 
was guilty of murder in the first or the second degree and which imposed 
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upon the prisoner, ,who admitted the killing, the burden of satisfying the 
jury of circumstances sufficient to reduce or mitigate the offense to 
manslaughter. I n  connection with almost every instruct-ion relating to 
manslaughter he told the jury that as to this offense the prisoner ad- 
mitted his guilt. This statement is the gravamen of the errors assigned; 
in fact, i t  raises the single question which we are called upon to decide. 

I n  considering the exceptions we must bear in mind the important 
fact that there is no evidence whatever of self-defense. I n  a Drosecu- 
tion for homicide among the basic elements of self-defense are an absence - 
of fault on the part of the prisoner, actual apprehension ,md reasonable 
grounds to apprehend that his life was in danger or that he was in 
danger of great bodily harm, and that it was necessary or that i t  reason- 
ably appeared to the prisoner to be necessary to kill tlie deceased in 
order to save his own life or to protect himself from bodily harm. S ,  v. 
Crisp, 170 N. C., 785; S. v. Ba,?dwin, 184 N. C., 789; S. v. Evans, 194 
N. c., 121. None of these elements appears in the evidence; none was 
testified to by the prisoner. 

I n  the absence of evidence of self-defense, the prison~?r, having ad- 
mitted that he killed his wife, was guilty of murder in tlie first degree, - .  

or murder ir, the second degree, or manslaughter. The State offered 
ample evidence to prove murder in the first degree-evidence of express 
malice, preparation, deliberation and premeditation; and the prisoner's 
version of the homicide shows him to be guilty, at  the least, of man- 
slaughter. H e  testified that after a conversation betweei him and his 

u 

wife she turned to leave him and he struck her;  a combat ensued, in 
which he cut her with the razor and took her life. True, he said she was 
trying to cut him; but he mas the aggressor; he not only entered into the 
combat willingly; he provoked it. The homicide according to his testi- 
mony mas certainly nothing less than manslaughter. i?. v. Baldwin, 
152 N. C., 822; S. u. Kennedy, 169 N. C., 288; S. v. Merriclc, 171 N. C., 
788; S. 2.. Ecans, 177 N. C., 564. The judge could safely have told the 
jury that the prisoner upon his own testimony was guilty at  least of 
this offense. We do not see how under these conditions the prisoner was 
prejudiced by the instruction that he admitted he was guilty of man- 
slaughter. 

I t  is manifest, however, that his only hope was to reduce the homicide 
from murder to manslaughter, and that he did make this admission. 
Four or five times in charging the jury the judge referred to it. At no 
time during the progress of the charge or before the verdict was returned 
did the prisoner's counsel object to the instruction or suggest or intimate 
that the admission had not been made. I n  Barefolot v. Lee, 168 N. C., 
89, the Court remarked in reference to an admission of counsel that if 
the plaintiffs wished to challenge its correctncw they should have called 
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it to the attention of the court at  the proper time, and that i t  was too 
late, after verdict, to avail themselves of its incorrectness as a matter of 
right. The situation is similar to that which arises out of the misstate- 
ment of a contention. The trial court is entitled to an opportunity to 
restate any contention and to correct any erroneous statement of an ad- 
mission, and failure to request a correction or to give a special instruc- 
tion on the point eliminates the assignment of error. S. v. Steele, 190 
N. C., 506, 510. We find 

No error. 

C. W. GILLIAM, TRUSTEE IN BAKKRUPTCT OF JENNINGS JIANUFACTUR- 
ING COMPANY, BANKRUPT, v. T. B. SAKDERS. 

(Filed 30 April, 1930.) 

1. Judicial Sales A d; Bankruptcy C d-Court ordering sale has jurisdic- 
tion of action for damages for failure to comply with bid. 

In proceedings in bankruptcy, the United States District Court has 
jurisdiction to determine all matters relating to its order for the sale of 
the bankrupt's property to make assets for distribution among creditors, 
and pending a case in bankruptcy, one who bids in at the sale is regarded 
as a party to the extent of making him comply mith the terms of the bid, 
and the remedy to recover damages for his failure to comply with his bid 
is by motion in the original cause. 

3. Abatement and Revival B +Remedy to recover for failure to comply 
with bid is by motion in cause, and separate action will be dis- 
missed. 

Where one has become the last and highest bidder at a sale of the 
property of a bankrupt under an order of the United States District Court, 
and fails or refuses to comply mith his bid, and the property is resold for 
an  amount less than the original bid, the remedy to recover for the 
failure to comply with the bid is by a motion in the original cause, and 
the trustee's action brought therefor in the State court mill be dismissed. 

APPEAL by plaintiff from Johmon, Special Judge, at  September 
Special Term, 1929, of D a v ~ n s o ~ .  Affirmed. 

On 4 Sovember, 1927, the Jennings Manufacturing Company, a cor- 
poration having its principal office in the town of Thomasville, N. C., 
was duly adjudged a bankrupt by the District Court of the United States 
for the Middle District of North Carolina. The plaintiff in this action 
was thereafter duly appointed trustee of said bankrupt. 

Pursuant to an order duly made in said bankruptcy proceeding, on 
2 March, 1928, plaintiff offered for sale certain property, both real and 
personal, belonging to the estate of said bankrupt; the last and highest 
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bid for said property at  said sale was the sum of $25,000. {Dn 13 March, 
1928, the said bid was raised by the defendant in this action, who offered 
to bid the sum of $26,250 for said property, if a resale of the same 
should be ordered by the court. To  secure his bid, if a reisale should be 
ordered, defendant deposited with plaintiff the sum of $1,1250. 

Upon the report of said sale and of said raised bid to the court, the 
sale was not confirmed, and the plaintiff was authorized and directed to 
resell said property, in  accordance with the request of defendant. Pur- 
suant to the order of resale, the plaintiff offered said property for sale 
on 21 March, 1928, when the defendant was declared the last and highest 
bidder for same in the sum of $26,250. Upon report of this sale to the 
court, the same was duly confirmed. The plaintiff was ordered and 
directed to convey said property to the defendant, upon his compliance 
with his bid. 

Thereafter, the plaintiff tendered to the defendant a dtled conveying 
to him the said property. The defendant failed to comply with his bid, 
and to pay to the plaintiff the sum of $26,250, in accordance therewith. 
Thereupon, the plaintiff reported to the court the default of the defend- 
ant as the purchaser of the property. The court then ordered the plain- 
tiff to notify the defendant that because of his failure to comply with 
his bid, the property would again be offered for sale, and that if at the 
resale the highest bid for the same was less than the amount of defend- 
ant's bid, the defendant would be required to pay to the plaintiff the 
deficiency. Pursuant to this order, the plaintiff offered thcb property for 
sale on 14 July, 1928, when the last and highest bid for the same was 
$20,500. This sale was reported to the court, and after notice to the 
defendant, the same was duly confirmed. The property was thereafter 
conveyed to the purchaser, who had duly complied with tEis bid. 

The deficiency between the amount of defendant's bid for the prop- 
erty, to wit: $26,250, and the amount for which the property was sold 
and conveyed, after defendant's default, to wit, $20,500, less the sum of 
$1,250, the amount deposited by defendant with plaintiff to secure his 
bid, is $4,500. Plaintiff has been authorized by an order made in the 
bankruptcy proceeding to sue the defendant to recover this sum. The 
bankruptcy proceeding is still pending in the District Court of the 
United States for the Middle District of North Carolina. 

This action was begun by plaintiff in the Superior Cour; of Davidson 
County, on 29 September, 1929, to recover of the defendant the sum of 
$4,500, the amount of the deficiency between his bid for the property, 
and the amount for which the property was sold after his failure to 
comply with his bid, less the sum of $1,250. 

At the close of the evidence for the plaintiff, tending to show the facts 
as above stated, defendant moved for judgment as of ronsuit. The 
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court being of opinion that upon the facts disclosed by the evidence, 
plaintiff is not entitled to recover, rendered judgment dismissing the 
action. 

From the judgment dismissing the action, plaintiff appealed to the 
Supreme Court. 

P. V .  Critcher, Martin. & Brinkley and H .  R. Kyser for plaintif. 
No counsel for defendant. 

CONNOR, J. The trial court was of opinion that upon the facts dis- 
closed by the evidence for the plaintiff, and admitted by defendant's 
motion for judgment as of nonsuit, the plaintiff cannot maintain this 
action; that plaintiff's remedy upon these facts is not by an independent 
action brought in the Superior Court of this State, but by a motion in 
the bankruptcy proceeding now pending in the District Court of the 
United States for the Middle District of North Carolina. I n  accord- 
ance with this opinion, judgment was rendered dismissing the action. 
Plaintiff excepted to the judgment, and on his appeal to this Court con- 
tends that there was error in the o ~ i n i o n  of the court. in accordance with 
which the judgment was rendered. This contention cannot be sustained. " - 
The judgment dismissing the action is in accord with the decision of 
this Court in Marsh v. Nimncks, 122 N.  C., 478, 29 S. E., 840. I n  the 
o ~ i n i o n  in that case i t  is said: 

"In a proceeding to sell land for assets the court of equity has all the 
powers necessary to accomplish its purpose, and when relief can be given 
in the pending action, i t  must be done by a motion in  the cause and not 
by an independent action. The latter is allowed only when the matter 
has been closed by a final judgment. I f  the purchaser fails to comply 
with his bid, the remedy is by motion in the cause to show cause, etc., 
and if this mode be not pursued, and a new action is brought, the court 
ex mero motu will dismiss it. This course is adopted to avoid multi- 
plicity of suits, avoid delay and save costs. Hudson v. Coble, 97 K. C., 
260, Pettillo, e z  parte, 80 h'. C., 50; Mason v. Jliles, 63 N .  C., 564, and 
numerous cases cited in them." 

Plaintiff's contention that he cannot be given the relief to which he is 
entitled vpon the facts disclosed by the evidence, by the District Court 
of the United States, in which the bankruptcy proceeding is now pend- 
ing, and that, therefore, he can maintain this action in the Superior 
Court of this State, cannot be sustained. The District Court acquired 
jurisdiction of the defendant for the purpose of enforcing compliance 
with his bid, when his bid was accepted and the sale to him was con- 
firmed. Wocrten u. Cunningham, 171 N. C., 123, 88 S. E., 1. In the 
exercise of its statutory jurisdiction as a court of bankruptcy, the Dis- 



638 I N  T H E  SUPREME COURT. [I98 

trict Court of the United States has jurisdiction "to cause the estates 
of bankrupts to be collected, reduced to money and distributed, and to 
determine controversies in relation thereto, except as herein otherwise 
provided," and also "to make such orders, issue such process and enter 
such judgments in addition to those specifically provided for as may be 
necessary for the enforcement of the provisions of this title." U. S. 
C. A., Title 11, section 11, clauses 7 and 15. 

"It is well settled that a court of equity has jurisdiction to compel a 
purchaser at  a judicial sale under its decree to complete his purchase 
according to the terms of the sale. By bidding at  the sale, and having 
his bid accepted, and the property knocked off to him, he subjects him- 
self to the jurisdiction of the court, and becomes a party to the proceed- 
ings in which the sale was had and can be compelled by summary pro- 
ceedings at the suit of any one interested to perform his contract of 
purchase specifically, by paying the purchase money into court, in  whole 
or in part, and to execute the required securities, as required by the prior 
decree, and conform to its terms in all other respects." 16 R. C. L., 
p. 163, sec. 120. 

"Where the purchaser at  a judicial sale refuses to comply with his 
bid, the court in  which the sale was had will enforce his liability by 
ordering the property resold at  his cost and risk, and charging him with 
the deficiency between the amount obtained at the resale and the amount 
of his original bid, and with the expense of the sale. This s)ummary pro- 
ceeding against a default purchaser to obtain an order of resale at his 
risk is grounded upon the equitable lien held and cont:olled by the 
court as vendor of the property for the benefit of those interested in the 
proceeds of the sale." 16 R. C. L., p. 167, see. 122. 

Upon the facts disclosed by the evidence for the plaintiff at the trial 
in the Superior Court, there was no error in the judgment dismissing 
the action. The judgment is 

Affirmed. 

VIRGINIA C. BAILEY, BY HER NEXT FRIEND, JOHN C. BAILEY, JR:, V. 
JOHN A. McKAY, JOHN A. McKAY MANUFACTURIKG COMPANY 
AND D. R. ~ ~ c D O N A L D .  

(Filed 30 April, 1930.) 

1. Highways B &-Evidence of negligence in driving on highway held in- 
sumcient to disturb judgment of nonsuit. 

Where the entire evidence in an action to recover damages for injuries 
received by plaintiff from being struck, while crossing a village street, by 
reason of the alleged negligence of the driver of the defendant's auto- 
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truck, is to the effect that the plaintiff negligently stepped in front of thc 
truck in such manner as to make the accident unavoidable, except the 
testimony of the plaintiE's witness, who did not see the accident, that he 
saw the truck being driven at a speed of forty-five miles nn hour, indefinite 
as to the exact time and the distance from the plaintiff, is insufficient on 
appeal to disturb the judgment as of nonsuit. 

2. Appeal and Error J d-The burden of showing error is upon the ap  
pellant. 

Upon an appeal to the Supreme Court, the burden of shon-ing error in 
the judgment of the Superior Court is upon the appellant. 

APPEAL by plaintiff from Xoore,  J., at October Term, 1929, of 
STORES. 

Civil action to recover damages for an alleged negligent injury caused 
by a Chevrolet truck, owned by John .I. McKay Manufacturing Com- 
pany, and operated at  the time by D. R. NcDonald, striking the plain- 
tiff, knocking her down and inflicting serious injury, while slie nas  
walking diagonally across the main public thoroughfare in the rcsiden- 
tial section of the village of Walnut Cove. 

The plaintiff relies upon the f o l l o ~ i n g  evidence of S. C. Lewellyn, 
driver of the school bus, for a reversal of the judgment of nonsuit 
entered at the close of all the evidence: 

"I saw the car approaching that struck Virginia Bailey. I saw it 
coming down the road here (indicating on map point at  cross-road). I 
have an opinion satisfactory to myself as to how fast the car was going. 
I t  was going about forty-five miles an hour. I t  mas going south along 
the road about forty-five miles an hour. I did not hear the car hit 
Virginia. I stopped at the filling station to get sane gas. Mr. Nelson 
said there was some one hurt  over there." 

The evidence for the defendant, that offered directly as well as that 
elicited on cross-examination, tends to show that the plaintiff, while look- 
ing backward or sidewise, stepped on the hard surface, five or six feet 
in front of the truck, when i t  was running not more than fifteen miles 
per hour, and that the accident was unavoidable. 

From the judgment of nonsuit plaintiff appeals, assigning errors. 

Efird & Liipfert a,& J.  D. Humphries fm plaintiff. 
King, Sapp & K k g  for d@fe&nts. 

STACY, C. J., after stating the case: The testimony of S. C. Lewellyn, 
the only evidence upon which the plaintiff relies for a reversal of the 
judgment of nonsuit, falls short of the desired purpose on appeal, 
because of its indefiniteness and uncertainty. The distance of the car 
from the scene of the accident, when the witness saw it and observed its 
speed, is not stated, nor is i t  determinable from the record. The plain- 
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tiff says, however, that the testimony of this witness, with ~ t s  reasonable 
inferences and intendments, is sufficient to carry the case to the jury 
under the principle announced in Ledbette~ v. English, 166 N. C., 125, 
81 S. E., 1066, and many other cases, while the defendants contend 
otherwise. We are unable to perceive from the record any error in the 
judgment. 

The burden is on appellant to show error; it is not presumed. Forester 
v. Vyne, 196 N. C., 477, 146 S. E., 146; Jonm v. Candle*, 196 N.  C., 
382, 145 S. E., 691; I n  re Ross, 182 PIT. C., 477, 109 S. E., 365. 

Affirmed. 

W. REUBIN RUDD v. R. L. HOLMES. 

(Filed 30 April, 1930.) 

Highways B +Failure to submit question of whether intersection was 
obstructed within meaning of C. S., 2621 (46) held erroneous. 

The burden is upon the plaintiff to prove each of the eleml?nts necessary 
to constitute negligence, and where in an action to recover for an injury 
alleged to have been caused by the defendant's driving rm automobile 
past an obstructed intersection at a speed in excess of fifteen miles per 
hour, C. S., 2621(46), and the defendant does not admit that the inter- 
section was obstructed, but the testimony of one witness, if believed, would 
be sufficient to show that the defendant's view was obstructed: Held, an 
instruction which assumes the fact that the intersection waE: obstructed is 

- reversible error, the question being for the determination of the jury 
from the evidence. 

APPEAL by defendant from McElroy, J., at January Term, 1930, of 
GUILFORD. New trial. 

H .  R. Stan'ley for plaintif. 
John W .  Hester and T .  C l e m  Henderson fo r  defendant. 

ADAMB, J. This is an action for the recovery of damages for personal 
injury arising out of the collision of automobiles, alleged to have been 
caused by the negligence of defendant. The issues of negligence, con- 
tributory negligence, and damages were answered in favor of the plain- 
tiff, and from the judgment the defendant appealed. 

The defendant was driving his car on Highway No. 70, which runs 
north and south, and was going from Greensboro to Reidsdle.  Three 
miles and a half north of Greensboro the McKnight mill road intersects 
with the highway. I t  extends from the highway in  a northeasterly di- 
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rection. There is a building on each side of the road at its junction 
with the highway. The plaintiff said that the Andrews store was ten or 
fifteen feet east of the highway and south of the McKnight road, and 
that the Lucas filling station mas about two hundred and fifty feet down 
the XcKnipht road. One of his witnesses said that the dndrews store - 
was about forty feet from the highway, and that a man sitting in a car 
thirty-five feet from the highway had an open view to the south of about 
six hundred feet. The defendant testified that as he amroached the 

A L 

intersection he was making about forty n d e s  an hour and twenty miles 
at  the time of the collision. The statute provides that the speed of a 
car must be restricted to fifteen miles an hour when approaching within 
fifty feet and in traversing an intersection of highways ;hen the driver's 
view is obstructed, and that a driver's view shall be deemed to be ob- 
structed when at any one time during the last one hundred feet of his 
approach to such intersection he does not have a clear and uninterrupted 
vie-w of such intersection and of the traffic upon all of the highways 
entering such intersection for a distance of t~vo  hundred feet from such 
intersection. C. S., 2621 (46).  

His  Honor gave the jury this instruction : 
"NOW, gentlemen of the jury, the court charges you that if the de- 

fendant in this case approached the intersecting highway there, and 
within fifty feet of the intersecting highway was operating his car at a 
greater rate of speed than fifteen miles per hour, then, gentlemen of the 
jury, the court charges you that he would be guilty of negligence, and 
if so operating his car at a greater rate of speed than fifteen miles an 
hour was the direct and proximate cause of plaintiff's injury, if the 
plaintiff has satisfied you by the greater weight of the evidence of those 
facts, that then it would bo your duty to answer the first issue Yes." 

The defendant excepted on the ground that the instruction assumes 
as a fact that the defendant's view was obstructed. Whether his view 
was obstructed was undetermined. The defendant did not admit it, and 
in his brief the plaintiff says that no witness distinctly testified to it, 
although the testimony of the plaintiff, Dewey Harris, and J. E. Lucas is 
sufficient to show. if believed. that the defendant's view was obstructed. 
The evidence may have been suEcient, but the jury had no opportunity 
to decide the question. The burden was upon the plaintiff to prove each 
of the elements necessary to constitute negligence, including the plain- 
tiff's failure to restrict his speed, because-when approaching the inter- 
section his view was obstructed. 

New trial. 
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AIOUNTAIN PARK IKSTITUTE, INC., AND E. H. ICOCHTITSKY ET AL., 
TRUSTEES OF MOUNTAIN PARK INSTITUTE, INC., 7,. J A M E S  W. 
LOVILL AND A. V. WEST, ESECUTORS OF R. L. HAYMORE, DECEASED. 

(Filed 30 April, 1930.) 

Wills E i-Trustees of estate  created by will may bring action t o  
enforce t h e  trust a n d  for  construction of will. 

[Jnder a .will creating a trust, the trustees under the equitable jurisdic- 
tion of the court may maintain a suit against the executors to ascertain 
their status and to enforce the trust, and incidentally for a construction 
of the will, and a demurrer upon the ground that only the executors may 
call upon the court to construe the will will not be sustained. 

Appeal a n d  E m r  A -Where formal  demurrer  has not  been filled n o  
appeal  will  lie f rom order  overruling demurrer  o re  teniis. 

While a n  appeal will lie from an order sustaining or overruling a formal 
demurrer which goes to the whole cause of action or the whole defense, if 
the defendant after filing answer to  the complaint demurs ore tenua for 
the assigned reason that  the court has no jurisdiction or that the com- 
plaint fails to state a cause of action, C. S., 515, the demurrer is treated 
as  a motion in the cause, from the denial of which there is no right of 
appeal. 

Wills E h-In this  case held: condition of t rus t  es tate  was condition 
subsequent, a n d  trustees were entitled to txusft fund, 

Where the executors of a will are  directed to provide moneys for an 
express trust, to be paid over to certain trustees to be used for the main- 
tenance of an educational institution, and the will states that  it  was the 
testator's desire that  this should be done a s  soon after his death a s  p s -  
sible, with further provision that  upon the failure of the institution to 
carry out its designated purpose, a t  the end of ten years the trust should 
terminate and the funds distributed according to the canons of descent, 
otherwise the trust fund to be made permanent: Held, the duties of the 
executors to pay over the funds a s  directed is not upon a condition prece- 
dent, and the trustees were entitled to the fund before the expiration of 
the ten-year period, and should the trust terminate, the trustees are bound 
under the law to make the distribution under the canons of' descent. 

Sa-In this case held: whether  trust fund could be ~ n a d e  immedi- 
ately available without sacrificing property was quastion f o r  court. 

Where the executors of a mill are  required by i ts  terms to provide a 
trust fund to be held by specified trustees for a designated purpose, the 
fund to be raised as soon as  possible, without sacrificing the estate, and it 
appears on the executors' appeal to the Supreme Court that the question 
has not been decided in the Superior Court as  to whether the fund could 
have thus been made available, a question of fact, as  distinguished from 
an issue of fact, is  presented, which will be inquired into by the lower 
court upon defendant's motion i n  the present cause. 



N. C.] S P R I S G  T E R X ,  1930. 643 

5. Wills E a 4 e n e r a l  rules for construction of wills. 
The law favors the early vesting of estates, and the first taker is ordi- 

narily to be regarded as the primary object of the testator's bounty, and 
there is a presumption in favor of conditions subsequent rather than con- 
ditions precedent. 

APPEAL by defendants from Sink, Sprcial Judge, at  January  Term, 
1930, of SURRP. Error.  

This is a proceeding in  which tho plaintiffs ask for a construction of 
the will of Rufus L. Haymore, deceased, and for  a decree directing the 
tlefcndants as his executors to turn over to the plaintiffs, trustees of 
Xountain Pa rk  Institute, the sum of $100,000 to be held by said trus- 
tees in  trust for the uses and purposes set forth in the will. The con- 
troversy involves particularly the third, fourteenth, and nineteenth 
items, the material parts of which are as follows: 

I tem 3. "I bequeath the sum of one hundred thousand dollars to the 
trustees of P a r k  Xountain Institute, in trust for a period of time and 
for objects and uses as f o l l o ~ ~ s :  T o  inrest tlie same in  interest bearing 
securities or in productive real estate and to apply the income thereof 
for the payment of teachers employed at  P a r k  Mountain Institute, 
Mount Park ,  Surry County, and any surplus that may remain after the 
paying of teachers, to be applied to the general expenses of Pa rk  Moun- 
tain Institute. I hold a certain deed of trust against the property of the 
said institute, which deed of trust is to be canceled if a school shall be 
conducted there, i n  accordance with the provisions of a charter obtained 
from tlie State of Xorth Carolina, for a period of ten years. I direct 
that the income from this trust fund of one hundred thousand dollars 
be used to pay teachers and general expenses of Pa rk  Mountain Insti- 
tute, as hereinhfnre set forth, until this deed of trust is due;  and if at  
that  time the said school shall not have been run fo r  a period of ten 
years, and the said deed of trust is foreclosed, I direct that this trust 
be closed, and that the fund of one hundred thousand dollars, together 
with any accrued income that  may not h a ~ e  been expended as herein- 
before prorided, and any sum arising from the sale of property under 
the said deed of trust be distributed among my heirs at  law in exactly 
the same manner as the same would descend if this will had not been 
m a d e t h a t  is, according to the statutes of North Carolina governing the 
distribution of estates, both real and personal, in case of intestacy. Bu t  
if the Institute shall be conducted as provided in  i ts  charter and the 
aforesaid mentioned deed of trust shall not be foreclosed, then I direct 
that  this trust fund be then held by the trustees of P a r k  Mountain Insti- 
tute, and their successors as a permanent trust fund for the uses and 
objects hereinbefore enumerated." 
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Item 14. "After the payment of all my just debts in the manner here- 
inbefore provided for, provision of the trust fund above mentioned, 
which trust fund I desire to have established as soon as ?an reasonably 
be done after my death in order the Park  Mountain Institute may 
begin to receive the benefits therefrom, and payment of rill devises and 
bequests hereinbefore made, I direct my executors to divide my estate 
into four equal parts, either by partition or by sale, or partition as to 
part and sale of part," etc. 

I tem 19. "I direct that my executors make provision for the trust 
fund hereinbefore established, and that they settle all devises and 
bequests hereinbefore made, except those mentioned in paragraphs 15, 
16, 17, and 18 of my will, as soon as they can do so conveniently and 
without selling my property at  a sacrifice. I will state that I am 
anxious for the income from tho trust fund established for Park Moun- 
tain Institute be available as soon after my death as pomible in order 
that the school may continue without interruption and the teachers be 
paid. I have heretofore supported this institution, and I trust that 
this gift will enable i t  to enter upon a larger field of u!~efulness after 
my death." 

Other items aid in ascertaining the testator's intent a3 expressed in 
these three. 

The complaint and an amended complaint, the answer and an amended 
answer were filed, each side making the will a part of its pleading, and 
the defendants in the amended answer setting up an account showing 
their dealings with the testator's estate. 

When the case came on for hearing the defendants demurred ore  tenus 
on the ground that the complaint does not state a cause of action or 
allege the existence or nonexistence of facts giving the court jurisdiction 
to proceed to a hearing. 

The court overruled the demurrer, and the defendants excepted and 
gave notice of appeal to the Supreme Court. Thereupon they tendered 
one issue as to whether they had acted arbitrarily and another as to 
whether Mountain Park  Institute had been conducted u p  to that time 
in keeping with its charter. The judge refused to submit the issues to a 
jury and the defendants excepted. H e  then entered upon the hearing 
without objection by any of the parties and after considering the com- 
plaint and answers, the will, copies of the original records of accounts, 
and the admissions of counsel, he found certain facts and gave judgment 
for the plaintiffs, as appears of record. The defendants excepted and 
appealed. 

Manly, Hendren. & Wmble ,  W .  L. Reeca and X. P. Gmves for plaiw 
t i f f s .  

Murray rlllen and Fdger & Fdger for defendants. 
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,!~anrs, J. The first assignment of error is addressed to the question 
whether the coniplaint states a cause of action. The appellants argue 
that it does not, and that the demurrer ore t e w  should have been sus- 
tained. The proceeding was brought, they say, not by the executors 
named in the will, but against the executors, the legatees, and the devi- 
sees by the plaintiffs who, having no authority or power to administer 
the testator's estate cannot prosecute a suit to construe the will, or to 
control the discretion vested in the executors, without at  least specifically 
charging bad faith or arbitrary conduct. This statement is deduced 
from the proposition that unless an executor voluntarily applies to the 
court for direction and guidance the court will not generally interpose to 
coiitrol thc exercise of his discretion. 25 C. J., 162, see. 640(e). 

I t  is well settled that an executor upon whom the will casts the per- 
formance of a duty may, when he needs instruction, bring a suit in 
equity to obtain a construction of the will. Bank v. dlezander, 188 
N. C., 667; Trust Co. ti. Stevenson, 196 N .  C., 29; Dulin zr. Dulin, 197 
3. C., 215. I n  such case the jurisdiction is incident to that of trusts. 
Courts of equity do not exercise advisory jurisdiction if no trust has 
been created, or if the estate is a legal one, or if the question of con- 
struction is purely legal. Tayloe v. B o d ,  45 N .  C., 5;  Alsbroolc 21. 

Reid ,  89 N .  C., 151; Cozart  v. Lyon, 91 N. C., 282; Red v. Alexander, 
170 N. C., 303; Herm'ng v. Herring, 180 N.  C., 165. 

But it does not follow that executors or trustees have the exclusive 
right to institute suits in which the construction of wills may be in- 
volved. Since equity has inherent power as an incident to its jurisdic- 
tion of trusts to construe wills to the extent to which trusts are thereby 
created. beneficiaries under a will. whose interests are founded in a trust 
relation or whose beneficial right is dependent upon the due performance 
by an executor of an obligation arising out of a confidence reposed in 
him by the testator, may bring suit to compel performance of the trust 
and incidentally to have the will construed. As suggested in Reid v. 
Alexander, supra, the suit would be constituted in a court of equity 
under the "known and accustomed head" of Equitable Titles, embrac- 
ing trusts and their administration. 2 Page on Wills, sees. 1401, 1405. 

Here the plaintiffs are prosecuting a suit in equity for the enforcement 
of a trust. They request a construction of the will, not as affording in 
itself the main relief they seek, but as incident to an equity which they 
allege entitles them to the beneficial enjoyment of property given them 
under the will. I t  is therefore apparent that in overruling the demurrer 
ore tenus the judge made no error. 

From this order the defendants had no right of appeal. Sccording 
to its etymology a demurrer imports that the objecting party will not 
proceed with t h e  pleading, because no sufficient statement has been 
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rnatlc on the other side, but will await the judgment of the court 
whetlicr he is bound to answer. Stephen on Pleading, se:. 44. I n  suh- 
stanre, a demurrer is a formal allegation that the facts as stated in the 
pleading to which objection is taken, even if admitted, are not sufficient 
to put the demurring party to the necessity of answering them or pro- 
ceeding further with the cause. d general dcrnurrer goec, to matters of 
substance nliile a special dernurrcr points out particular defects. l l a r -  
r ingfon v. XcI;ean,, 62 3. C., 258. I t  was the settled practice in equity 
that where a demurrer mas put in to the whole hill for causes assigned 
on the record and these causes were overruled, the d e f e n d a ~ t  was allowed 
to assign other causes of demurrer o r e  t e i aus ,  on the argument. But a 
demurrer o m  tenus was not allowed unless there mas a demurrer on 
record. Story's Eq. Pleadings, sec. 464; Beach's Mod. Eq. Practice, 
sec. 264; T7a,nhol-n v. Duckuw-th, 42 11'. C., 261; 21 C. J.. 441, see. 483. 
"In equity there was what was called a demurrer ore tenus, or oral de- 
murrer. which meant that, when the defendant had filed a formal de- 
murrer for certain defects assigned, other causes for demurrer might be 
assigned orally on the argument; but this would not apply unless a 
formal demurrer had been filed." McIntosh's N. C. Practice and Pro- 
cedure, see. 436. 

I n  our practice all demurrers are special; they must distinctly specify 
the grounds of objection to the complaint. C. S., 512. The grounds of 
demurrer are given in  section 511. - The  result is that while-an appeal 
lies from a n  order sustaining or overruling a formal demurrer which 
goes to the whole cause of action or the whole defense (Commissioners v. 
M a p i n ,  78 N.  C., 181; Ramsay u. B. R., 9 1  N. C., 418; Fm'sby v. 
Marshall, 119 N .  C., 570; Clark v. Peables, 122 N.  C., l ( i 3 ) ,  if the de- 
fendant after filing an  answer to the complaint demurs ore tenus for 
the assigned reason that  the court had no jurisdiction or that the com- 
plaint does not state a cause of action (section 518) the demurrer ore 
fenus is treated as a motion in the cause, from the denial of which there 
is no right of appeal. "The refusal of motions to dismiss for want of 
jurisdiction or that  the complaint does not state a cause of action, even 
though they go to the whole action, are not such  demurrer^, as permit an  
appeal." Shalby v. R. R., 147 N.  C., 537. T o  allow appeals in such 
cases would admit of infinite delay, abuse and vexation. Sprague v. 
Bond, 111 N.  C., 425; Joyner v. Robe~t s ,  112 N.  C., 111 ; Bumell v. 
Hughm, 116 N. C., 430. I t  was suggested in  Joyner's case that  although 
an appeal may be taken from an order overruling a demurrer there is 
this protection against abuse, that  if the demurrer is frivolous, judgment 
is at  once granted the plaintiff. 

Apfirt from this, t he  defendants did not insist on a n  immediate ap- 
peal, but forthwith tendered two issues. The first related to  the  exercise 
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of the defendants' discretion; the second to the question whether u p  to 
the time of the trial the school had been conducted in keeping with the 
charter. These issues the judge declined to submit to the jury and 
without objection by any of the parties he considered the pleadings, the 
mill, and the exhibits. We are unable to see that  this course was in any 
way prejudicial to the appellants. As to the second there was no con- 
troversy; and as to the first i t  may be said that  substantially all the 
material facts are shown by the record evidence and the allegations and 
admissions in  the pleadings. Those concerning which there was any con- 
troversy raised questions, as distinguished from issues, of fact. Indeed, 
i n  the final analysis the controversy mas reduced to the single question 
whether the will, correctly interpreted, created a presently enforceable 
trust in favor of the plaintiffs. This is the point next to be considered. 

The divergence of opinion between tlie parties is  this:  The  plaintiffs 
construe the will as disclosing an intent to create in the trustees a vested 
estate defeasible upon the occurrence of a condition subsequent; the 
defendants say that  a correct interpretation imposes upon them the duty 
of retaining the trust fund for a period of ten years after the death of 
the testator, or i n  any event that  they are given a discretion in the 
matter which in the absence of abuse is not subjcct to judicial control. 

The  position of the plaintiffs is in accord n i t h  the intcnt expressed 
in the d l .  The  testator bcqueatlied the fund, not to the executors, but 
to tho trustees, in trust for a period of time, at the end of which the 
legacy is to be held by the trustees as a permanent trust fund, if mean- 
time the institute shall have becn conducted as provided in its charter. 
The  trustees are  to invest the fund in specific securities and to apply 
the incomc. to tlie payment of teachers and the general expenses of the 
school. The testator directed his executors to make provision for the 
trust fund as soon as they could convcnicntly do so without selling his 
property a t  a sacrifice. H i s  purposo is expressed in these words: "1 mill 
statc that I am anxious for the income from the trust fund established 
for tlw Pa rk  R l o m ~ t a i ~ l  Tnstitutc to hc availalrlc as soon aftrr  my death 
as possible, in order that the school may continue without interruption 
and the teachcrs be paid." That  the "pc~riod of t i~nc"  mcntio~ictl in the 
first part  of the third item is "a period of tc3n ,wars7' is ohriouq, as qliowr~ 
by the rc3lation of the two phrascs. At the expiration of this time, if 
the condition be fulfilled, thc trust is to be permanent. 

Tho defendants iniist that this c~onqtruction cor~trnvc~nc~s that part 
of the t l ~ i r d  item of tlic nil1 n l i i c l~  provitlcs that if thc scl~ool sliall not 
h a l e  bccn run for a period of tcn years m~t l  the dwd of truqt held by the 
testator sliall he forecloscd, the t ru i t  fund, tllc uncl?ipc~ntl(d incomc, and 
any sum arising from thc forcclosurc> of t11c d ( d  of trust s11:111 he dis- 
tributed among the testator's heirs at law as  in e t m  of intcstncg. This 
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contention rests upon the implication that the executors must make the 
distribution; but the implication is not true. The statute of distribu- 
tions designates those among whom the surplus of an estate shall be dis- 
tributed, and the statute is controlling whether the distribution is to be 
made by the personal representative or by the trustees of an express trust 
appointed under the will. I n  this instance the testator appointed, not 
only the executors to execute his will, but the trustees ,:o execute an 
express trust. A distribution of the estate may never be necessary; but 
if i t  should be necessary at  the expiration of the ten-year period as an 
incident of the trust, the trustees may be required in the discharge of 
their trust to distribute the fund under the direction of the court. I t  is 
not essential to an administration of the estate that the executors retain 
the trust fund until the expiration of the ten-year period. 

Our construction of the will is fortified by the familiar principle that 
the law favors the early vesting of estates; that the first taker is ordi- 
narily to be regarded as the primary object of the testator's bounty; 
and that the presumtion favors conditions subsequent rather than con- 
ditions precedent. Kirkman, v. Smith, 175 N. C., 579; Taglor v. Taylor, 
174 N. C., 537; 28 R. C. L., 232. 

The defense was based chiefly on the alleged right to retain the trust 
fund for ten wars.  but the defendants contend that in their discretion 
they are to determine whether the fund can now be raised without sacri- 
ficing the property. Although the testator did not give his executors the 
unrestrained power to hold the trust fund for ten years, that he did 
clothe them with a certain discretion in nlakinn ~rovis ion for the fund - & 

is not in doubt. I t  is indicated in the fourteenth and nineteenth para- 
graphs of the will. But the discretion given them is not unrestricted; it 
is subiect to the su~ervision of the court and must not be abused or es- 
ercised arbitrarily or without due regard to the interests of the bcne- 
ficiaries. Keith v. Scales, 124 N .  C., 497; Trust Co. v. Ogburn, 181 
N. C., 324. The judgment does not specifically determine the question 
whether the defendants unreasonably or arbitrarily withlmld tlle trust 
fund from the plaintiffs or whether they withhold it in gcod faith only 
because they cannot "make provision for the trust fund" nithout selling 
the property at  a sacrifice. The trial court may inquire into this rnatter 
at the instance of the plaintiffs by a motion in this cause and may de- 
termine it as a question of fact without the intervention of a jury and 
render such judgment as may be necessary to effectuate the testator's 
purpose in establishing the trust. 

Error. 
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STATE v. WILBUR McLEOD. 

(Filed 30 April, 1930.) 

1. Homicide G a---Circumstantial evidence of guilt of murder in Ars t  
degree held sufficient to be submitted to the jnry. 

Evidence tending to show that  the deceased was ravished by some one 
suffering from gonorrhea, and that  she died from the assault and chok- 
ing, with further evidence that  the defendant had the disease, and that, 
while searching for the deceased, witnesses heard some one run away 
from the direction where the body was found, and that  tracks, incapable 
of identification, were found a t  the scene of the crime, and that clear, 
distinct tracks were found nearby corresponding in every particular with 
the shoes of the defendant, including peculiar marks of the rubber heels, 
and that  the tracks led to the house where the defendant lived, with fur- 
ther evidence that the defendant was familiar with the premises and that 
he was in the immediate vicinity of the crime on Thursday preceding the 
homicide on Tuesday in contradiction of his testimony that he had not 
been in the neighborhood for a period of two weeks, is sufficient to take 
the case to the jury and to sustain their verdict of guilty of murder in 
the first degree, and defendant's motion as  of nonsuit, C. S., 4643, was 
properly overruled. 

2. Criminal Law G n-Circumstantial evidence is often au essential in- 
strumentality in the ascertainment of truth. 

Circumstantial evidence is not only a recognized and accepted instru- 
mentality in the ascertainment of truth, but in many cases is quite essen- 
tial to its establishment. 

3. Criminal Law G pTestimony of similarity between shoes of defendant 
and tracks found near scene of crime held competent. 

Where foot tracks found in connection with a crime correspond in 
every particular with the shoes of the defendant, including a peculiar 
mark on the rubber heels, evidence of such similarity is competent as  
tending to identify the accused as the perpetrator of the crime, the pro- 
bative value of such evidence depending upon the attendant circumstances. 

4. Criminal Law G m-Sufliciency of evidence of guilt to be submitted 
to the jury. 

In  cases where the State relies upon circumstantial evidence for a 
conviction, the circumstances and evidence must be such a s  to produce in 
the minds of the jurors a moral certainty of the defendant's guilt and to 
exclude any other reasonable hypothesis, but the evidence should be sub- 
mitted to them if there is any evidence tending to prove the fact in 
issue, or which reasonably conduces to its conclusion a s  a fairly logical 
and legitimate deduction, and not merely such as  raises only a suspicion 
or conjecture, and i t  is for  the jury to say whether they are convinced 
from the evidence of the defendant's guilt beyond a reasonable doubt. 

5. Criminal Law I j-Upon motion as of nonsuit the evidence will be 
considered in the light most favorable to the State. 

The function of the court when considering a motion to nonsuit is to 
determine the sufficiency of the evidence to support the verdict, i t  being 
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the province of the jury to pass upon the weight and credibility of the 
evidence, and where the evidence viewed in the light most favorable to 
the State is sufecient to sustain a verdict of guilty, the defendant's motion 
as of nonsuit should be denied. C. S., 4643. 

6. Criminal Law G a--Whero the defendant introduces no evidence the 
question of guilt is for the jury under the presumption of innocence. 

A defendant in a criminal prosecution may rely upon the presumption 
of his innocence, which remains with him throughout the trial, and intro- 
duce no evidence in his own behalf, and though this may have its moral 
effect on the jury, it  does not of itself create a presumption against him 
as a matter of law, and the question of his guilt is for the determination 
of the jury under the evidence, with the burden upon the State to prove 
him guilty beyond a reasonable doubt. C. S., 1799. 

BROGDEN, J., dissenting. 

APPEAL by defendant from Midyette, J., a t  May Term, 1929, of LEE. 
Criminal prosecution tried upon an  indictment charging the prisoner 

with the murder of one Rebecca Matthews. 
The evidence on behalf of the State tends to show that on the night 

of 27 March, 1928, about 11 p.m., Mrs. Rebecca Matthews, a woman 77 
or 78 years of age, mas dragged from her home a distance of thir ty 
yards to the edge of a field where she was found dead soon after mid- 
night, having been brutally assaulted, choked, manhandleci, bruised and 
ravished by some one with gonorrhea, such as the prisoiter had. She 
died from the assault, shock and choking. 

The first witnesses who came to the aid of the 80-year-old husband. 
himself quite feeble and senile, in searching for his missirg wife, heard 
some one run  away from the direction of where the body was found. 
Toe prints were discovered a t  the feet of the deceased, apparently made 
by No. 8 square-toed shoes, such as the defendant wore. S i p s  of tracks 
could be seen. but not identified because of the character c ~ f  the ground, " 
going from the'body to a potato patch, a distance of approximately 75 
or 100 yards, but here the ground was soft and the tracks became quite 
distinct and clear. Similar  tracks were identified a t  a number of places 
along a tortuous course, apparently taken by the murderer, which led to 
the home of William NcLeod, father of the defendant, where the pris- 
oner also lived and was found in  bed about 3 or 4 o'clock in the early 
morning of 28 March, 1918. The shoes which Wilbur McLeod had a t  
that  time were freshly polished and corresponded in  e w r y  particular 
with the identification made by the measurements and by placing the 
shoes in a number of the tracks. The  prisoner's shoes measured 1115 
inches in length. The  sole on the r ight  shoe was G inch?s long, while 
that  on the left measured G'h inches. They mere both 4% inches in 
width. The  distance from heel to sole on the left shoe was 2 inches, and 
the distance from heel to sole on the right shoe was 2% inches. The 
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tracks on the ground showed these identical measurements. They also 
showed the imprint of rubber heels with peculiar marks, similar to those 
on the prisoner's shoes. The identification of the tracks as having been 
made by the defendant's shoes was quite complete. 

When arrested, the defendant first told the officers that  he  had been 
over to see his aunt that night and had returned about 12 o'clock. Later 
he said he was in by 11 o'clock; that  he  slept with his father and that  
his father was in  bed when he came in. The prisoner was then asked 
where he was from 9 o'clock until he  got home. Hi s  reply was : "I might 
have been in  earlier than that." The defendant's father, on being asked 
what time his son came in that  night, said:  "I went to bed at  9 o'clock 
and he was in  bed then." The defendant started to say something but 
the officer told him to '(keep quiet." H e  was nervous and tears came in 
his eyes. 

The  prisoner was the only person in William McLeod's house whose 
shoes could have made the tracks in  question. I t  was also found that  he 
alone of the three negro men in said house who were arrested and ex- 
amined, was suffering from the particular venereal disease, evidence 
of which was left on the body of the deceased by the person who raped 
her. 

I t  was further in  evidence that  the defendant mas familiar with the 
premises and knew the deceased and her husband. H e  claimed not to 
hare  been in that neighborhood for two weeks prior to the killing, but 
the State's evidence showed that he was in the immediate vicinity on 
Thursday preceding the homicide on Tuesday. 

The defendant offered no eridenee, but lodged a motion at  the close of 
the State's case for judgment as of nonsuit under C. S., 4643. Over- 
ruled and exception. 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by electrocution. - 
The prisoner appeals, assigning errors. 

. ltforncy-Geni~m7 Rrl~rnmif f  and Assis tant  Attorney-Gencrul S a s h  f i i ,  

the State. 
Y o u n g  R. J'ozcng for defendant. 

S T A C ~ ,  C. J., after stating the case: The only questiori presmtecl is 
thc sufficiency of the evidence to na r ran t  the wrdict .  I t  is stronger 011 

the present record than it \]-as on the first appeal, 196 K. C., 242. A l ~ i  I 
i t  T Y O U ~ ~  seem that  the evidence ill the instant case is fully as strong as  
that nhirll was submitted to the jury in the fo l lo~~ i i ig  cases: S. v. all el^, 
197 N. C.,  684; 8. r .  XcKinnon, 1 9 7  N. C., 5 7 6 ;  X. v. Law-cncc, 196 
S. C., 562, 146 S. E., 395; A'. z>. L1felfot~, 187 N. C.. 481, 122  S. E., 1;; 
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S. v. Young, 187 N. C., 698, 122 S. E., 667; fl. 6. GrilEth, 185 N. C., 
756, 117 S. E., 586; S. v. Bynum, 175 N. C., 777, 95 S. E., 101; S.  v. 
Matthms, 162 N .  C., 542, 77 S. E., 302; S. v .  Taylor, 159 N. C., 465, 
74 S. E., 914; S. v .  Wilcm, 132 N. C., 1120, 44 S. E., 625. 

True, the evidence is circumstantial, but circumstantial evidence is, 
not only a recognized and accepted instrumentality in the ascertain- 
ment of truth, but in  many cases quite essential to its establishment. 
S. v. Plyler, 153 N.  C., 630, 69 S. E., 269. 

The evidence as to the identity of the tracks was competent. S.  v. 
Lowry, 170 N.  C., 730, 87 S. E., 62. Indeed, it may be stated as a 
general rule that the correspondence of tracks, footprints, or ground 
marks, found in connection with a crime, with the track, footprint, or 
shoe mark of one accused of the crime, or with the track, footprint, or 
shoe mark of his horse, or with the track, tread, or wheel mark of his 
wagon, buggy, or automobile, is admissible in evidence as tending to 
identify the accused as the perpetrator of the crime, the probative ~ ~ a l u e  
of such evidence, of course, depending upon the attendant circumstances. 
S. v. Young, supra; S. v. G&ff;th, supra; S. v. Taylor, supra; S.  v. Fain, 
177 N.  C., 120, 97 S. E., 716; S. v. Xartin, 173 N .  C., 808, 92 S. E., 
597; S.  v. F r e m n ,  146 N.  C., 615, 60 S. E., 986; S. v. Hunter, 143 
N. C., 607, 56 S. E., 547; S. v. Adams, 138 N. C., 688, 50 S. E., 765; 
S. v. Daniels, 134 N.  C., 641, 46 S. E., 743; S. v. Morris, 84 N. C,, 756; 
S. v. Reitz, 83 N .  C., 634; S. v. GrcLha,m, 74 N .  C., 646; Annotation: 31 
A. L. R., 204. 

Speaking to the subject in ' s .  v. Spencer, 176 N .  C., 700, 97 S. E., 155, 
Walker, J., delivering the opinion of the Court, said: "The testimony as 
to the fitting of the shoe to tracks found where the prisoner had been 
seen was admissible, as i t  was a circumstance tending to show identity. 
. . . This is 'real' evidence, as called by the civilians, and its value 
as proof is greater or less, according to the circumstances. . . . I t  is 
some evidence tending to identify the prisoner as the perpetrator of the 
crime." 

I t  is sometimes difficult to distinguish between evidence sufficient to 
carry a case to the jury, and a mere scintilla, which only raises a sus- 
picion or possibility of the fact in issue. S.  v. Bridgers, 172 N.  C., 879, 
89 S. E., 804; S. v. White, 89 N .  C., 462. And it may be readily con- 
ceded that this is one of the border-line cases. But viewing the evidence 
in its most favorable light for the State, the accepted position on a de- 
murrer or motion to nonsuit, we are of opinion that it is af sufficient pro- 
bative value to warrant its submission to the jury. S. v. Vaughn, 129 
N. C., 502, 39 S. E., 629. 

The general rule is, that, if there be any evidence tending to proye 
the fact in  issue, or which reasonably conduces to its conclusion as a 
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fairly logical and legitimate deduction, and not merely such as raises a 
suspicion or conjecture in  regard to it, the case should be submitted to 
the jury; otherwise not, for short of this, the judge should direct a non- 
suit or an acquittal in a criminal prosecution. S. v. Vinson, 63 N .  C., 
335. But if the evidence warrant a reasonable inference of the fact in 
issue, i t  is for the jury to say whether they are convinced beyond a rea- 
sonable doubt of such fact, the fact of guilt. S. v. Blackwelder, 182 
x. C., 899, 109 S. E., 644. 

The function of the court when considering a motion to nonsuit, is, 
not to pass upon the weight of the evidence, but to determine its suffi- 
ciency to support the verdict. S. v. Ring, 196 N .  C., 50, 144 S. E., 518. 
Or as said in S. v. Carlson, 171 N .  C., 818, 89 S. E., 30; ((The motion 
to nonsuit requires that we should ascertain merely whether there is any 
evidence to sustain the allegations of the indictment. The same rule 
applies as in civil cases, and the evidence must receive the most favor- 
able construction in favor of the State for the purpose of determining 
its legal sufficiency to convict, leaving its weight to be passed upon by 
the jury. S. v. Carmon, 145 N.  C., 481; S. v. Walker, 149 N. C., 527; 
8. v. Costner, 127 N. C., 566. The effect of Laws 1913, ch. 73, allowing 
a motion for nonsuit in a criminal case, was considered in S. v. Xoore, 
166 N.  C., 371, S. v. Gibsm,  169 N. C., 318. Where the question is 
whether there is evidence sufficient to warrant a verdict. this Court con- 
siders only the testimony favorable to the State, if there is any, dis- 
carding that of the prisoner. 8. v. Hart, 116 N. c., 976. The weight 
of the evidence and the credibility of the witnesses are matters for the 
jury to pass upon. S.  v. Utley ,  126 N. C., 997." 

The accepted rule, it is true, is that, in cases where the State relies 
upon circumstantial evidence for a conviction, the circumstances and 
evidence must be such as to produce in  the minds of the jurors a moral 
certainty of the defendant's guilt and to exclude any other reasonable 
hypothesis. S. v. Mafthews, 66 N .  C., 106; S. v. ;llelton, supra. Here, 
the incriminating evidence, taken in its entirety, if accepted and be- 
lieved by the jury, would seem to be sufficient to warrant the verdict. 
S. v. NcLeod, supra. This is as far  as we are permitted to go in con- 
sidering the defendant's demurrer to the evidence or motion for judg- 
ment as in case of nonsuit under C. S., 4643. 

The fact that the defendant offered no evidence, but relied upon the 
legal presumption of innocence and the weakness of the State's case, is 
not to be taken against him. C. S., 1799. The presumption of inno- 
cence which surrounds a defendant on his plea of "not guilty," goes with 
him throughout the trial and is not overcome by his failure to testify 
in his own behalf. He is not required to show his innocence. The 
burden is on the State to prove his guilt beyond a reasonable doubt. 
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S. o. Singleton, 183 N. C., 738, 110 S. E., 846. Bnd while his absence 
from the witness stand or his failure to testify, may be a circumstance 
not without its moral effect upon the jury, of which every lawyer appear- 
ing for a defendant is always conscious, yet this fact, as a matter of law, 
creates no presumption against him, and is not a proper subject for 
comment by the solicitor in arguing the case to the jury. S. v. Tucker, 
190 N. C., 708, 130 S. E., 720. 

The rulings in S. v. Montague, 195 N. C., 20, 141 S E., 285, 8. v. 
Rhodes, 111 N. C., 647, 15 S. E., 1038, S. v. Goodson, 1107 N. C., 798, 
12 S. E,, 329, S. v. Brackville, 106 N. C., 701, 11 S. E., 284, and 8. v. 
Massey, 86 N. C., 660, are distinguishable, as they were based upon facts 
essentially different from those appearing on the present record. 

A searching scrutiny of the record leaves us with the impression that 
the case was properly submitted to the jury. 

No error. 

BROQDEX, J., dissenting: I dissented in the former appeal reported in 
196 N. C., 542, for the reason that the evidence "was wigue, uncertain 
and inconclusive as to the vital fact of guilt." 

The evidence in the present case is no stronger than that produced at 
the former hearing. 

The only evidence of identity having any probative value at all, is 
certain tracks found at a distance of 110 or 150 yards from the body. 
None were found nearer than that. 

The defendant lived within a mile or a mile and a quarter of the de- 
ceased and had lived there all his life. The purported tracks were traced 
four or five miles beyond the defendant's house and the11 doubled back, 
making in the aggregate a distance of eight or nine mileil. The murder 
was committed about 11 :00 or 11:30 at night, and the officers arrived 
at  the home of the defendant about 4:00 in the morning, and he was in 
bed. At the former hearing, bloodhounds had followed tl- ese tracks over 
the long and circuitous route testified to. When the hounds arrived at 
the home of the defendant they stopped within thirty fwt  of the house, 
and ~vhen the defendant was brought out the dogs "did not bay or indi- 
cate him in any way." Tho Court held that the dog c~idence Tvas in- 
competent and a new trial was awarded. I n  this appeal the witnesses 
followed the same route the dogs folloned in the former ~ppeal .  EIence 
the same evidence is still here, with thc dogs left out. The practical 
result is that the defendant is perhaps conrivted upon e~idencc that the 
Court has already held to be incompetent and inadmissil~le. 

Noreo~er ,  the tracks found in the potato-patch about 150 yards from 
the body were ordinary tracks made by a broad-toed numb?r 8 shoe. Some 
of the witnesses at the trial were wearing hroad-toed number 8 shoes, 
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al though they testified t h a t  they d id  not make  the  tracks. T h e  sheriff 
testified t h a t  "any shoe of t h a t  make  and  style would have made  t h e  
same k ind  of track." 

T h e  defendant  sat  u p  with a sick baby of t h e  witness Campbell on 
Tuesday  n igh t  preceding t h e  murder  on the  following Monday.  Camp- 
bell's house i s  near  the  potato-patch referred to, where t h e  tracks were 
found. There  i s  no evidence t h a t  the  tracks were fresh o r  tha t  they 
were not  there before t h e  m u r d e r  was  committed. 

Reviewing t h e  ent i re  record, I a m  of t h e  opinion t h a t  t h e  evidence i s  
too t h i n  a n d  too scant t o  just i fy t h e  t ak ing  of life. 

STATE v. JAhlES SPIVEY. 

(Filed 7 May, 1930.) 

1. Homicide G *Evidence of defendant's guilt of murder in the first 
degree held sutlicient. 

Where there is evidence tending to show that  the defendant on trial 
for a homicide had proposed marriage to the deceased upon condition that 
she first submit her person to him, and that a t  night the deceased and 
the defendant went into the yard to investigate a noise they had heard, 
and that  soon the defendant returned and stated that  the deceased had 
been struck by some one, with further evidence that an a s  that had been 
left a t  the place of the homicide had been thrown through some bushes 
and found with blood spots on it ,  and that the deceased had been killed 
by a blow from a blunt instrument and had been raped, and that  the 
defendant was the one who had committed the rape, is held: sufficient with 
other evidence to be snbmitted to the jury and deny defendant's motion 
a s  of nonsuit. C .  S., 4643. 

2. Crjminal Law I g-Error in stating contentions of defendant held 
harmless when charge construed as a whole. 

Where the prisoner on trial for murder introduces no evidence and 
relies upon his motion as  of nonsuit, error of the trial court in stating his 
contentions that  the defendant admitted that the deceased's death re- 
sulted from a blow with a n  ax or deadly weapon, will not be held as  
reversible error when i t  appears that the court was referring to evidence 
of a statement made by the prisoner a t  the time of the crime, and must 
have been so understood by the jury when considered in its immediate 
connection and in the light of the whole charge. 

3. Criminal Law G -Where the defendant introduces no evidence the 
question of ,@lt is for the jury under the presumption of innocence. 

A defendant in a criminal prosecution may rely upon the presumption 
of his innocence, which remains with him throughout the whole trial, and 
introduces no evidence in his own behalf, and though this may not be 
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without its moral effect on the jury, it does not of itself create a pre- 
sumption against him as a matter of law, and is not a proper subject of 
comment by the solicitor in his argument, and the question of his guilt is 
for the determination of the jury from the evidence, with the burden on 
the State to prove him guilty beyond a reasonable doubt. C. S., 1799. 

APPEAL by defendant from Barnhill, J., at October Term, 1929, of 
LEE. 

Criminal prosecution tried upon an indictment chargi.lg the prisoner 
with the murder of one Bettie Spivey. 

The evidence on behalf of the State tends to show thilt on the night 
of 2 1  September, 1929, Bettie Spivey was struck on the b , ~ c k  of the head 
with an ax, or some blunt instrument, and died shortly thereafter from 
the effects of the blow. 

The deceased and her sister, Josie Spivey, were entertaining two 
young men, Willie Morgan and the defendant, James Spivey, on the 
night in question at  the home of their father, who is a tenant farmer 
living in  Lee County. Willie Morgan was calling on Josie Spivey, 
while the defendant was paying court to the deceased, and had previously 
proposed to marry her on condition that she surrender her person to him 
prior to the marriage, but which condition she had de1:lined to meet. 
The other members of the Spivey family, Silas, the fath13r, and Lillian, 
a third daughter, had retired for the night, leaving these four young 
people together in  the same room. At about eleven o'clock Bettie Spivey 
left the room and soon returned with a pair of silk hose, which she 
showed to the others, and teasingly told James Spivey that they had been 
given to her by another fellow. When she went to get thl3 stockings, she 
thought she observed some one in the yard walk past the window, and 
reported this fact upon her return. The defendant remarked that per- 
haps i t  was an officer looking for him. He  also claimed to have seen 
some one pass the window. 

As there had been some recent cow stealing in  the neighborhood, Bet- 
tie Spivey suggested to the defendant that they go out to the barn, 
which was 30 or 40 yards from the house, to see if her father's cow had 
been, or was being, molested by any one. For this purpose, she went 
out of the house, and the defendant followed her, closing the door 
behind him. About eight or ten feet to the right of the path, going to 
the barn, was a cedar tree, against which an ax was leaning, which had 
been left there by one of the girls that afternoon or evening. 

Fifteen or twenty minutes after Bettie and James fjpivey left the 
house, the defendant returned, opened the door, and said that some one 
had knocked Bettie down. Josie hurriedly aroused her father and sister, 
Lillian, and rushed out to the cow barn. There she found Bettie lying 
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upon her back, with her head stricken, and bleeding profusely. Her 
clothes were up above her knees and her legs far  apart. James Spivey 
stated that he stopped at the cedar tree while Bettie went on to the 
barn lot. H e  said he heard a lick, "ker-bam-like," looked up and saw two 
men r u n n i n ~  off in the direction of L. V. Hale's house. and that there 

L 

]\as no time for Bettie to have been criminally assaulted. 
Willie Morgan did not go to the barn or stay to ascertain the extent 

of Bettie's injuries, but left for his home as soon as the defendant an- 
nounced that she had been hurt. H e  said he left precipitately bccause 
he was afraid to stay. The defendant, on the other hand, remained to 
render any assistance he could, and did help to carry the deceased in the 
house, went for the doctor and called the officers. 

Within a c o u ~ l e  of hours the sheriff and two assistants. as well as the 
coroner of the county, Dr.  J. F. Foster, had arrived at the Spivey home. 
An investigation and examination showed that the deceased had been 
raned and hit on the back of the head with some blunt instrument. from 
which she died almost instantly. There were no bruises on her face or 
neck. The small ax, which had been left leaning against the cedar tree, 
could not be found that night, but i t  mas discorered the next niorning 
some distance away, with blood spots on it, apparently having been 
thrown through a break in the hedge, for when it fell upon the ground 
it slid about one-half the length of its helve. No tracks were to be 
found along or about the place where the defendant said he saw two 
men running. A11 examination by the coroner of the person of the 
defendant that night indicated unniistakably that he was the one who 
committed the rape. 

The defendant offered no evidence, but lodged a motion at  the close of 
the  State's case for judgment as of nonsuit under C. S., 4643. (Over- 
ruled and exception.) 

Verdict : Guilty of murder in the first degree. 
Judgment: Death by electrocution. 
The prisoner appeals, assigning errors. 

Attorney-General Brummift and Assistant Attorney-General Xash for 
the State. 

Ga,ain, Teague & Byerly and 8. X. Jackson for defendant. 

STACY, C. J., after stating the case: The evidence is amply sufficient 
to carry the case to the jury. I t  points unerringly to the prisoner's 
guilt and apparently excludes every reasonable hypothesis of his inno- 
cence. S.  v. McLeod, 196 N.  C., 542, 146 S. E., 409; S. c . ,  ante, 649. 
The State's showing in the instant case is fully as strong, if not stronger, 
than that in S. v. Wilcox, 132 PI'. C., 1120, 44 S. E., 625, where a con- 
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riction was sustained. The following authorities may also be cited in 
support of the court's action in  overruling the defend an;'^ demurrer to 
the evidence: 8. v. Allen, 197 N. C., 684; S. v. McKinnon, 197 N. C., 
576; S. v. Lawrence, 196 N. C., 562, 146 S. E., 395; S. v. Melfon, 187 
N.C. ,481,  122 S . E . ,  1 7 ; s .  v. Young,187N. C., 698, I22 S. E., 667; 
S. v. Grifith, 185 N. C., 756, 117 S. E., 586; S. v. Byni~m, 175 N. C., 
777, 95 S. E., 101; S. v. Matthews, 162 N. C., 542, 77 S E., 302; S. v. 
Taylor, 159 N. C., 465, 74 S. E., 914. 

The following excerpt, taken from the charge, forms the basis of one 
of defendant's exceptive assignments of error, which he ,3tressfully con- 
tends entitles him to a new trial. 

"He admits that she came to her death on account of a blow on the 
base of her skull inflicted by some unknown person, that is, he admits 
that she was struck on the base of the skull with an ax or some other 
deadly weapon, and that that brought about her death." 

The prisoner complains at  this instruction because it represents him 
as making an admission, when, in  fact, no admission was made by him 
and no evidence offered in his behalf. 

The court was here stating the contentions of the parties, and what 
he meant to say, and, we apprehend, did say, within the necessary under- 
standing of the jury, was that, according to the prisoner's own state- 
ment, made that night, he heard the blow which caused her to be felled 
by some unknown person, for, in this immediate connection, the court 
added: "but (the prisoner) contends that there are no facts or circum- 
stances which show that he was the person that inflicted the blow, and 
that he is not guilty." We perceive no error in the contention, thus 
given, when considered in its immediate connection and in the light of 
the whole charge. S. v. Parker, ante, 629. 

The remaining exceptions, all of which have been examined with 
scrutiny and tare, are equally untenable, and present no new question of 
lam or one not heretofore settled by a number of decisions. 

The fact that the defendant offered no evidence, but relied upon the 
legal presumption of innocence and the weakness of the State's case, is 
not to be taken against him. C. S., 1799. The presumption of inno- 
cence which surrounds a defendant on his plea of "not guilty," goes 
with him throughout the trial  and is not overcome by his failure to 
testify in his own behalf. H e  is not required to show his innocence. The 
burden is on the State to prove his guilt beyond a reasonable doubt. 
S. v. Singleton, 183 N. C., 738, 110 S. E., 846. And while his absence 
from the witness stand or his failure to testify, may be :L circumstance 
not without its moral effect upon the jury, of which every I awyer appear- 
ing for a defendant is always conscious, yet this fact, as a matter of law, 
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creates no presunlption against him, and is  not a proper subject for  
conlment by the solicitor i n  arguing the case to the jury. S. v. Tucker, 
190 3. C., 708, 130 S. E., 720. 

The record discloses no error committed on the trial, hence the verdict 
and judgment will be upheld. 

N o  error. 

W. L. HENDRICKS v. TOWN O F  CHERRYVILLE.  

(Filed 7 May, 1930.) 

1. Judgments K +Where notice of revocation of attorney's authority 
is not given, judgment may not be set aside for surprise, etc. 

Where the party to an action employs an attorney who files his plead- 
ings in defense, and afterwards consents to a trial on a certain day under 
an agreement that the plaintiff would not ask for a recovery exceeding a 
certain amount, and the trial is accordingly had, the motion of the party 
to set aside the judgment upon the ground of surprise, excusable neglect, 
etc., for that the attorney's authority acting therein had been revoked, 
will be denied when no notice of such revocation had been given to the 
court or to the adverse party. 

2. Attorney and Client B c-Authority of attorney of record continues 
until revocation and notice to court or adverse party. 

There  an attorney of record in an action appears for a party thereto, 
his employment continues until his authority is revoked and notice of 
such revocation is given the court or the adverse party. 

3: Trial A +Knowledge of attorney of date of trial is imputed to client. 
The knowledge of an attorney for a party that an action against him 

is placed gn the calendar for a certain date is imputed to the party 
litigant. 

APYEAI. by defendant from order of Shaw, J., a t  December Term, 
1929, of G A ~ T O K .  Affirmed. 

This action to recover damages resulting from a trespass by defendant 
upon the land: of the plaintiff, was tried before Sham, J., and a jury 
a t  August Term, 1929, of the Superior Court of Gaston County. Upon 
the verdict rendered a t  the trial, there was a judgment that  plaintiff 
recover of the defendant, upon the cause of action alleged in the com- 
plaint, the sum of $300, and the costs of the action. 

At  December Term, 1929, of said court, the action was heard on de- 
fendant's motion that  said judgment be set aside on the ground that  
defendant was not present or represented by counsel a t  the tr ial  a t  the 
August Term, 1929, of said court because of its mistake, inadvertence, 
surprise and excusable neglect, and on the further ground that  defendant 
has a good and meritorious defense to the action. 
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Upon the hearing of defendant's motion, the judge found that the 
defendant was represented at  the August Term, 1929, of the court by its 
attorney of record, who had filed its answer to the complaint, and who 
had entered an appearance in the action as the attorney for the defend- 
ant :  that said attorney of record had appeared at said terin of the court 
in behalf of the defendant, and had consented that the trial of the action 
should be continued from the day on which it was set on the calendar 
for trial to a subsequent day during said term; and that said attorney 
was not present when the action was called for trial and was tried. 

The judge further found that defendant had admitted in  its answer 
to the complaint that i t  was liable to the plaintiff upon the cause of 
action alleged therein; and that the only matter in issue between the 
plaintiff and the defendant was the amount which plaintiff was en- 
titled to recover of dbfendant as damages for the t r k a s s  which de- 

.2 

fendant had committed on plaintiff's land. The amount demanded in 
the complaint as such damages was $1,000; the defendant in  its answer 
alleged that the damages did not exceed the sum of $35.00. During the 
term, defendant's attorney of record informed the attorney for plaintiff 
and the court that it was agreeable to defendant that the damages should 
be assessed by the jury at  $300. I t  was agreed by and between the attor- 
ney for the plaintiff and said attorney for the defendant, that the action 
should be tried at  said August Term, 1929, of the court, and that the 
plaintiff would not contend that the jury should answer the issue as to 
damages in  a sum exceeding $300. At the trial evidence .was submitted 
to the-jury and upon this evidence the issue involving the ,%mount which 
plaintiff was entitled to recover was answered "$300." Judgment was 
rendered accordingly. 

Prior to August Term, 1929, the attorney of record for defendant in 
this action had ceased to be the general attorney of the defendant. No 
notice had been given to plaintiff's attorney or to the court by the de- 
fendant that its attorney of record was no longer its attorney in  this 
action. There was no evidence tending to show that said attorney of 
record had been notified by defendant that his authority to appear in 
this action and to represent the defendant therein as its attorney had 
been revoked. Nor was there evidence tending to show that said attor- " 
ney had been negligent or unfaithful i n  the performance of his duties 
as attorney for defendant in this action. 

The judge further found that the judgment rendered on the verdict 
at  the August Term, 1929, of the court was not rendered through the 
mistake, inadvertence, surprise or excusable neglect of defendant. Upon 
this finding, the motion of defendant was denied. 

u, 

From the order denying its motion, the defendant appealed to the 
Supreme Court. 
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IV. II .  Sanders for plaintiff. 
A. C. Jones a,nd 111. A .  Stroup for defendant. 

PER CVRIARI. Upon the facts found by the judge, as fully set out in 
his order, his finding that the judgment rendered on the verdict at  the 
August Term, 1929, of the court, was not rendered through the mistake, 
inadvertence, surprise or excusable neglect of defendant, mas correct. 
There was, therefore, no error in  the order denying defendant's motion 
that the said judgment be set aside. Sorton v. XcLaurin, 123 N. C., 
185, 34 S. E., 269. 

The defendant was represented in  this action a t  the August Term, 
1929, of the court by the attorney who had filed its answer, and who 
had entered a n  appearance for defendant as i ts  attorney in the action. 
I f  the authority of this attorney to represent defendant in  this action, 
as its attorney, had been revoked, no notice of such revocation had been 
given to the attorney for the plaintiff or to the court. I n  the absence 
of such notice, his authority to represent the defendant as its attorney 
in this action, continued. H i s  knowledge that  the action was on the 
calendar for tr ial  a t  the August Term, 1929, of the court was imputed to 
the defendant. The law will not permit the defendant to repudiate its 
attorney of record after the trial, resulting in a judgment against it. 
There was no evidence offered a t  the hearing of defendant's motion tend- 
ing to show that  defendant had not informed its attorney of record that 
it was agreeable to i t  that plaintiff's damages should be assessed by the 
jury at  $300; said attorney did not consent to a judgment i n  this action. 
H e  agreed only that  the action should be tried a t  the August Term, 
1929, upon plaintiff's agreement that  he mould not ask the jury to return 
a verdict i n  excess of $300. This agreement was complied with. The 
order i s  

Affirmed. 

J. LABAN LINEBERGER ET UX. V. C. B. PHILLIPS. 

(Filed 7 May, 1930.) 

Wills E- b A n  unrestricted dedse of real estate passes the fee under 
C. S., 4162. 

A devise of real estate to the testator's son for his own use and benefit 
with the expressed intent that it should vest in him absolutely with full 
right to dispose of it, with limitation over should he die without children 
surviving, if not disposed of by him during his life: Held, under the pro- 
visions of C. s., 4162, the devise being without clause limiting the estate 
to one of less dignity, the devisee took a fee-simple title thereto, and 
could convey a good title to the purchaser. 
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APPEAL by defendant from IIarding, J., at March Term, 1930, of 
G-ASTOX. 

Controversy without action submitted on an agreed statement of 
facts. 

Plaintiffs, being under contract to convey an undi~ided one-half 
interest in a lot of land to the defendant, duly executed and tendered a 
deed therefor and demanded payment of the purchase price as agreed, 
but the defendant declined to accept the deed and refused to make pay- 
ment, claiming that the title offered was defective. 

The sufficiency of the title offered was properly made to depend upon 
the construction of the following clauses in the mill of E. Caldwell 
Wilson : 

"Item 111. I will and direct that all the rest and residue of my estate, 
real, personal and mixed, of every kind and description, whatsoever, in- 
cluding money, notes, stocks in corporations, that is to say, everything 
that I possess, be divided into two equal parts. 

'(One part of which I give, devise and bequeath to ~y son, Laban 
Lineberger for his own use and benefit. I n  explanation of this devise 
and bequest to my said son, Laban, it is my intent and purpose that he 
shall be vested with the same absolutely and shall have the right to use 
and dispose of the same or any part thereof as he may see fit so to do, 
but should he die without child or children surviving hi=, then and in 
that case I will and direct that so much of this devise and legacy as mag 
not have been used by my said son, Laban (with the exveption of ten 
thousand dollars, hereinafter in this item disposed of) or which shall 
not have been disposed of by him, shall be distributed as directed in the 
next item of this my will." 

Pertinent part of the next item : '(1 will, devise and direci, that so much 
of the devise orqbequest provided for in  the third item (111) of my will, 
as may not have been consumed in the use or disposed of by my son, 
Laban, during his life, as well as the ten thousand dollars or any part 
thereof provided for the said Katherine W. Lineberger after the same 
shall have served the purposes for which they are hereby intended, 
to wit, after the death of my son, Laban and Eatherine W., respectively, 
shall pass to and be devolved upon my brother, John C. Rankin, to be 
held by him in trust for the use and upon the trust in this item here- 
tofore set forth and declared." 

Upon the facts agreed, the court being of opinion that the deed ten- 
dered would convey an indefeasible, fee-simple title to an undivided o n e  
half interest in the lot described therein, gave judgment Eor the plain- 
tiffs in accordance with the agreement under which the controversy was 
submitted without action, from which the defendant appeals, assigning 
errors. 
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Cansler h Cansler f o r  plain8tifs. 
A. L. Quickel f o r  defendant. 

STACY, C. J. The case turns on the question as to whether Laban 
Lineberger acquired a n  undivided one-half interest i n  fee, or is  able to 
convey such a n  interest, i n  the lands devised to h im in items three and 
four of his father's will. 

H i s  Honor correctly held for the plaintiffs. R o m e  v. Robinson, 189 
X. C., 628, 127 S. E., 626. I t  is provided by C. S., 4162, that  when 
real estate is devised to any person the same shall be held and construed 
to be a devise in  fee simple, unless such devise shall, in plain and express 
words show, or i t  shall be plainly intended by the will, or some part  
thereof, that  the testator intended to convey an estate of less dignity. 
Hence, under this statute, an  unrestricted devise of real estate passes the 
fee. Harbee v. Thompson, 194 N. C., 411, 139 S. E., 838. Indeed, i t  is 
generally necessary that  restraining expressions be used to confine a 
devise to the life of the devisee. IIolt 2'. Holt, 114 N. C., 241, 18 
S. E., 967. 

The learned counsel for the defendant has filed an elaborate brief, 
analyzing the will in every detail, but we think the judgment below is 
in keeping with the rights of the parties and the law of the caw. 

Affirmed. 

STATE v. HENRY SETZEIL 

(Rled 7 May, 1030.) 

Criminal Law G e-Testimony in this case should have been excludtd 
under hearsay rule. 

Testimony of the sheriff that a suyxxt of the crime told him to get the 
present defendant and "you will be on thc right track," not rnadc in  the 
presence of the defendant, is inadmiscible as hearsay c~itlence. mt l  its 
admission over the objection of the defendant is reversible error 

APPEAL by defendant from Sfacli, J . ,  a t  February Term, 1030, of 
C a ~ a w n . ~ .  

Cr i r i~ i~ ia l  prosecution tried upon an  indictment charging the defend- 
ant, and another, with brsaking ant1 entcring the storchouw of onc D. P. 
I)rurli on 2 5  NOT-ember, 1929, wit11 i n t s ~ ~ t  to ~ t ~ a l  the goods ant1 cliattels 
of the owner then being in said storehouse, etc., contrary to C. S., 4235. 

Verdict : Guilty. 
Judginent:  In~prisonment in t l ~ c  State's priqon for a tcrrn of not less 

than 18, nor more than 30, months. 
Def~i rdant  appcals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorney-Gensral Nash for 
the State. 

R. L. Hufnw,n  f o ~  defendant. 

STACY, C. J. The sheriff was permitted to testify, 0ve.r objection of 
defendant, that one John Burns who had been arrested as a suspect, 
prior to the defendant, and charged with entering the store and stealing 
the goods in question, said to him while in his custody: "If you will 
get Henry Setzer you will be on the right track." This evidence was 
incompetent as against the defendant, who was not present at the time 
the statement was made, and should have been excluded. S'. v. Simmons, 
ante, 599; S.  v. Green, 193 N .  C., 302, 136 S. E., 729. 

The declaration of a third person, not an agent of the party sought to 
be affected, made in the absence of such party, is inadmiwible as hear- 
say. S. v. Lassiter, 191 N.  C., 210, 131 S. E., 577; Daniel v. Dkon,  
161 N.  C., 377, 77 S. E., 305. 

The error is just one of those mishaps which, now and. then, befalls 
the most circumspect in the trial of causes on the circuit. S .  v. Griggs, 
197 N.  C., 352, 148 S. E., 547. But the defendant has appealed, and he 
is entitled to a ruling on the exception. 

New trial. 

J. U. McCORMICK, DOING BUSINESS AS CAROTJNA THEATRE SUPPLY 
COMPANY, v. C. T. CROTTS. 

(Filed 14 May, 1930.) 

1. Infants B ac11drtnt may disamrm contract after Alin,g answer and 
replevying property in mt.ion for purchase price. 

An infant may disnffrm his contract at any time at or kfore his arriv- 
ing at full age without liability, upon the restorntion of the property, for 
its use, deterioration, or damages for its detention, and where in an 
action for the purchase price ancillary proceedings in c h i n  and delivery 
are instituted, the filing of an answer by the infant without n guardian, 
and his retention of the  property under a replevy bond will not bar him 
from thereafter setting up the plea of infancy, and  upon jildgment for the 
return of the properly, the infant is entitled to recover the amount  paid 
by him on the purchase price, and is not liable on the r e p l e ~  bond for the 
retention or deterioration of the property while in his pclssession there- 
under. 

2. Replevin C &Liability of sureties on replevy bond of infant is 
limited to liability of infant by express terms of bond. 

The sureties on a replevy bond given by a n  infant  in claim and de- 
livery proceedings are not liable for damages beyond the terms of the 
bond stipulating that their obligation is to answer for the default of the 
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principal, on a judgment that may be had against him, and they cannot 
be held liable in excess of the liability of the infant principal, and where 
the infant has disaffirmed the contract and bond, the plaintiff is entitled 
only to judgment for the return of the property, and neither the infant nor 
the sureties on his bond is liable for deterioration of the property or 
damages for its detention. C. S., 836. 

APPEAL by defendant from Sfack, I . ,  at  September Term, 1929, of 
~ I~XTOOMERP.  

Civil action to recover on certain promissory notes and to foreclose 
chattel mortgage given as security for  the payment thereof. 

On 1 5  February, 1925, the plaintiff sold to the defendant, as evidenced 
bp conditional sales contract, "One Superior Machine complete and 
Snaplite Lens," for use in  the Garden Theatre a t  Biscoe, N. C., and 
took from the defendaiit a number of pron~issory notes secured by said 
conditional sales contract. 

Default having been made in  the payment of said notes, or a part  of 
them, this action mas instituted 6 October, 1925, with ancillary pro- 
ceedings in claim and delivery for the property described in the condi- 
tional sales contract. The  defendant replevied, gave bond under the 
statute, and held the property. On 31 October, thereafter, the defendant 
filctl ailsller and set up  that  the macliine and lens ne rc  de fec t i~c  mid not 
as represented. 

On  1 June,  1927, the defendant iriformed the court that he was a 
minor, without general or testamentary guardian, and asked that  a 
p a r d i n n  ad litenz, be appointed to represent him in this action. This 
was done. Thereafter, on 5 October, 1927, the guardian ad l i f e m  f i l ~ d  
answer, repudiated the purchase of said machinery on the ground of the 
defendant's infancy, tendered the property back to the plaintiff, and 
demanded a return of so much of the purchase price as had already 
been paid. The  plaintiff denied the infancy of the dcfendant, and upon 
tlic issues thus joined, the following ~ c r d i c t  was rendered by the jury a t  
the Scptcmber Term, 1928, Montgomery Superior Court, IIon. John 31. 
Oglesby, judge presiding : 
"1. What was the value of the machine described in the complaint at 

tho time i t  was taken in claim and delivery? Answer: $357.50. 
'(2. What  is  the present value of said property? Answer : $87.50. 
"3. I s  the defendant, C. T. Crotts, a mirior 8 Ans~ver : Yes. 
"4. T h a t  amount on the notes and contract described in the c o ~ n p l a i ~ ~ t  

is still unpaid?  Answer: $276.40, with interest due from 1 5  July,  1925. 
''5. What  amount has the defendant paid on said property? Ansmcr : 

$298.20.'' 
Judgment was not signed a t  the tr ial  term, as the presiding judge was 

callctl away for proritlential reasons, hut, by consent, the matter n a s  
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submitted to Ron.  A. M. Stack, judge presiding a t  the September Term, 
1929, who held that  the defendant, by first filing answer and replevying 
the property in  this action, was thereafter estopped from f3etting u p  his 
infancy, and judgment was accordingly entered on the wrdic t  for the 
plaintiff. 

The  defendant appeals, assigning errors. 

S o  coumel appearing for plainti f .  
11. M. Robins and J .  A. Spence for defendant. 

STACY, C. J., after stating the case: As the defendant was a t  liberty 
to avoid the contract i n  question a t  any time during his minority, or 
upon arrival a t  ful l  age (Collins v. YorfEeet-Baggs, 197 N, C., 659), we 
fai l  to see how he can be estopped from asserting this right by his own 
acts i n  filing answer and replevying the property in  quefltion prior to 
the appointment of a guardian ad l i fem. Hicks v. Beawl, 112 N .  C., 
642, 17  S. E., 490; Tate  v. X o t t ,  96 N .  C., 19, 2 S. E., 176. Even if the 
matter had gone to judgment, without the appointment cf a guardian 
ad lifem and during the minority of the defendant, he would still have 
had his remedy. Hicks u. Beam, supra. 

Under the principles announced in Collins v. Sorfleet-Raggs, supra. 
and other cases, the defendant is  entitled to disaffirm the contract and 
recover the consideration paid by him, with the limitation that  he must 
restore whatever par t  he still retains of that which came to  him under 
the agreement, but he is not required to account for the us: or deprecia- 
tion of the property while i n  his possession, or for its loss, if squandered 
or destroyed, for this is the very improridence against which the law 
seeks to protect him. Highf  2 % .  Harris, 188 S. C., 328, 124 S. E., 623; 
Xorris Plan Co. v. Palmer, 185 IT. C., 109, 116 S. E., 261; Cole c. 
Wagoner, 197 N. C., 692; l~fi l lsaps v. Esfcs,  137 N. C., E835, 50 S.  E., 
227; 14 R. C. L., 238. 

The judgment, therefore, should be that  the defendant ~ecover  of the 
plaintiff the sum of $298.20, the amount paid under the ('ontract. with 
interest from 6 October, 1925, and that  the plaintiff have and recover 
the property in  question in its present condition, but no more. J l o r ~ i s  
Plan  Co, v. Palmer, supra. 

S o r  would it seem that  the liability of the sureties on thtl forthcoming 
bond should Isc held to be in excess of the defendant's liability there- 
under. Thc  obligation of the sureties on the redelivery bond of tlie 
defendant in tlie instant case is to answer for any defauli of the prin- 
cipal in said bond, to  the estent of $500, for which the infant defendant 
may be adjudged legally bound. So te ,  L. R. A,,  1917 A, 1191. 

A h o r d i n g  to the terms of the bond (which is not in the esact lan- 
guage of the statute, C. S., 836), i t  is stipulated "that if the said prop- 
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erty be returned to the defendant i t  shall be delivered to the  lai in tiff, 
with damages for its deterioration and detention, together with the 
costs of tho action, if such delivery be adjudged and car1 be had, and if 
such delivery cannot for any cause be had, that  the plaintiff shall be paid 
such sum as may be reco7-ered against the defendant for the value of the 
property a t  the time of the wrongful taking or detention, with interest 
tlicreon, as damages, for  such taking and detention, together with tlie 
cost of this action." Garner v. Quakenbush, 188 N. C., 180, 124 S. E., 
134; H m d 7 e y  z.. N c l n f y r e ,  132 N. C., 276, 43 S. E. ,  824; T Y U S ~  Go. V. 
I T u y ~ s ,  191 N. C., 542, 132 S. E., 466; ~ l f o t o r  Co. v. Sands,  186 N. C., 
732, 120 S. E., 459; Randolph  v. IlfeGozcans, 174 N. C., 203, 93 S. E. ,  
730; ll'allaca v. Robinson, 185 K. C., 530, 117 S. E. ,  508. 

n u t  the defendant, still being a minor, mag disaffirm this obligation, 
as vcll  as the original one. Highf  v. l I a ~ * r i s ,  supra. Hence, the estcnt 
of the defendant's legal liability is  to return so much of the property 
vhich came to h im under the contract as he still has, without accounting 
for i t r  use or depreciation while in his  possession. Collins I - .  SOI$CB~- 
Baggs ,  supra. The plaintiff is entitled to judgment tle retorno habendo, 
and no more. Kote 69 L. R. AL, 2S3. The sureties, it  will be observed 
from the tenor of the forthcorning bond, are under obligation to return 
tlir property to tlie plaintiff, "nit11 dainagcs for its deterioration and 
detention, together with the costs of the action," in case "such delivery 
(nit11 damages and costs) be adjudged." Hal l  v. l ' i l l nmn ,  110 3. C., 
220. Tlierefore, tlic liability of thc sureties ~ r o u l d  seen1 to depend upon 
an adjudication directing "sucli deli~ery," wliich may not be had 
against the infant  defendant, esccpt as abow indicated, simply tlc 
rc forno  hahrndo. I Iendley c. J f c I n t y r e ,  s u p r a ;  23 R. C .  L., 900. 

This interpretatioii of the liability of the surcties on thc defendant's 
forthcoming bond is strengthened by the circumstance that, in case a 
return of tlic property cannot for any reason be had, tlie sureties obli- 
gato tlieniselves to pay to tlie plaintiff "sucli sum as may be recovered 
agninrt the defendant7' for  the value of the property, etc. So tliat, if tlie 
sureties be relcased nllere the property carinot for any reason he re- 
turned, bccaure, in sucli erent, no recovery can be had against the 
defendant, it  could hardly be said that  a recovery of damages for its 
deterioration and detention was intended where the property is  actually 
returned, though in a dainagrd condition. T o  hold otlicrwisc would be 
to render the sureties liable for tlie deterioration and detention of tlie 
property and exculpate them froin a11 l i a b i l i t ~  in  case of its total loss 
or  destruction-a rather anomalous rcsult. 23 R. C. L., 900. 

I t  is true, there are a few esceptions to the general rule tliat the 
obligation of a surety is  acccssorial only, and that  wl in te~er  discliarges 
a principal discl iarg~s a s u r e t ~ .  Jones c. Cros thxa i fe ,  17 Iowa, 393. 
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Fraud, deceit, illegality, and the like, which would vitiate the contract 
of the principal, would also induce the discharge of the sureties, for 
these affect the character of the obligation. Smylsy v .  H d ,  2 Rich. 
(S. C.), 590; Nabb v. Roontz, 17 Md., 283; Kimball v. Arewell, 7 Hill 
(N. Y.), 116; St. Albans Bank v. Diltolt, 30 Vt., 122; Dcwk v. Statts, 
43 Ind., 103. But where one becomes a surety for the performance of a 
promise made by an infant, or a person incompetent to contract, the 
undertaking may not be purely accessorial, and the surety ]nay be bound 
while the principal is not-the avoidance of such a contract being re- 
garded as personal to the principal. Brandt on Suretyship, Vol. 1 
(3  ed.), 352. Indeed, the disability of the principal, if understood by 
the parties, may be the very reason for requiring that security be given. 
Winn v. Sanford, 145 Mass., 302; Yala v. W'heeloclc, 109 Mass., 502. 

And Lobaugh v. Thompson, 74 Mo., 600, may be cited as authority 
for holding the sureties on a replevin bond liable, while the principal, a 
feme covert under disability, was discharged. A similar suggestion mas 
made in Long v. Cockrell, 55 Mo., 93. But in neither of ihese cases do 
we find the terms of the bond set out, nor a citation of the provisions 
of the statute under which it was given. See, also, Xfilltuel' v. Berfrand, 
22 Ark., 375. 

I t  is the uniform holding of all the courts, however, that the sureties 
on a replmin or redelivery bond are not to be held beyond the terms of 
their contract or undertaking. 23 R. C. L., 900. I t  is upon this ground 
that we rest our present decision. 

As supporting in tendency this position, or by way of analogy, it may 
be instanced that in Ladfoon v. Kerner, 138 S. C., 281, 50 S. E., 654, 
the sureties on a stay bond were relieved from liability when pending 
the appeal from a justice's judgment and before trial in the Superior 
Court, thr defendant obtained a discharge in bankruptcy from all his 
debts, including the plaintiff's claim, and interposed same by way of a 
plea in bar to plaintiff's suit. This was later approred n lliurray z.. 
Rass, 184 N. C., 318, 114 S. E., 303. See, also, Fonfaine v. M7esfhrooZ;s, 
65 N. C., 528. 

Lik~wise, in a number of olden cases, it was held that the emancipa- 
tion of slaves seized in replevin relieved the obligors from their under- 
taking to return them. Glover v. Taylo~ ,  41 Ala., 124; Gwen v. Lanier, 
5 Heisk (Tenn.), 662; Paif v.  XcCutchen, 43 Tes., 291. 

Nothing was said in Garner v. Quakenbush, 187 S. C., 603, 122 S. E., 
474 (on rehearing, 188 K. C., 180, 124 S. E., 154), n l ~ i c h  militates 
against our present position. 

Thc case may seem to be a hard one, as the plaintiff was not aware of 
the defendant's minority at the time of the sale, nor does it appear that 
the sureties knew of his disability at the time of the execution of the 
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h n d ,  bu t  the  dominant  purpose of t h e  l a w  i n  permit t ing in fan ts  t o  dis- 
affirm the i r  contracts  i s  t o  protect children a n d  those of tender years  
f r o m  the i r  own improvidence, o r  want  of discretion, a n d  f r o m  t h e  wiles 
of designing men. 

T h e  cause wil l  be remanded f o r  judgment  i n  accordance herewith. 
E r r o r ,  a n d  remanded. 

IRA BREWER r. DORA BREWER. 

(Filed 14 hlay, 1930.) 

1. Divorce D c---Grounds for  divorce mus t  be alleged wit11 particularity, 
b u t  i n  th i s  case held: complaint aided by answer was sufficient. 

The lam does not favor divorce and requires that in an action for 
dirokce a mensa the plaintiff must state the circumstances of the alleged 
acts upon which this relief is demanded with particularity of detail;  but 
where demurrer is not a t  first interposed, and the defendant previously 
files a n  answer setting forth such circumstances with the particularity 
required in such cases, and denies the plaintiff's allegations in respect 
thereto, the deficiency of the complaint thus being supplied, the pleadings 
will be liberally construed with a view to substantial justice between the 
parties, C. S., 535, 549, and a demurrer then interposed on the ground 
that  the complaint fails to state a cause of action will be denied. C .  S., 
511 ( 6 ) .  

2. Appeal a n d  E r r o r  E &Where evidence is not  set out  in record, i t  
will b e  presumed that evidence was sufecient to support verdict. 

Where a party to a n  action has not objected to the issues submitted by 
the  trial cuurt, and there is no el idence appearing of record on appeal, it 
mill be presumed that  there mas sufficient evidence on the trial to wpport 
the verdict. 

3. Divorce B &rounds for  divorce a mensa a r e  available t o  husband. 
The fronnds for divorce n nl.cnan g i ~ e n  by C. S ,  1660, are  arailable to 

the husband ns well as to the wife, or as  stated by the espress language 
of the statute to "the injured party." 

, ~ P P ~ A L  by defendant f r o m  Shaw, J., and  a jury,  6 J a n u a r y ,  1930. 
F r o m  CABARRU~.  N o  error .  

T h e  allegations of t h e  complaint a r e  to the  effect t h a t  plaintiff and 
defendant a r e  c i t i ~ e i l s  and  residents of t h e  S t a t e  of K o r t h  Carolina, and 
t h a t  plaintiff has  been a resident fo r  more t h a n  trio years  next preced- 
ing  the commencement of this  action. T h a t  plaintiff and defendant a re  
m a n  and  wife, duly mar r ied  on or  about  5 March,  1921;  tha t  they lived 
together as m a n  and  wife un t i l  about  June ,  1925, when plaintiff sepa- 
rated l i imvl f  f rom defendant f o r  the  causes hereinafter  set out,  and h a s  
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since lived separate and apart  f rom he r ;  that  he had to separate himself 
from defendant on account of cruel and barbarous treatment inflicted by 
defendant on  lai in tiff, ~ ~ i z . :  (1 )  I n  the spring of 1925 the defendant 
inflicted upon plaintiff serious bodily in jury  by thrusting an ice-pick 
into his side about two inches in  depth. (2 )  I n  January ,  1928, d e  
fendant threw scalding water on plaintiff. ( 3 )  I n  January,  1928, the 
defendant endangered the life of plaintiff by shooting at him with a 
pistol. (4) Tha t  in June,  1928, defendant maliciously turned the plain- 
tiff out of his home by removing from his home all of his wearing ap- 
parel and trunk and depositing them in  the back yard. 

Plaintiff further alleges that  the separation from defendant was 
without fault  on his part, and that  the treatment as above ;set forth was 
without cause or prorocation on his part. Plaintiff pray5 the custody 
of the child about four years old, born of the union and divorce a mensa 
e t  thoyo. 

The complaint was accompanied by the affidavit as required by tlie 
statute. 

The defendant i n  her answer denied the material allegations of the 
complaint and set u p  the plea of self-defense in regard tc the charges 
made by defendant, and minutely set forth in detail all the facts, the 
antecedent and attending circumstances that  caused the trouble conl- 
plained of by plaintiff, and charged that  plaintiff was in the wrong and 
she was not, and explained the wearing apparel and trunk incident. She  
set up  affirmative relief and as a cross-bill against the plaintiff alleged 
that plaintiff liad abandoned her and her infant  son and failed to pro- 
vide her with necessary subsistence according to his means and condi- 
tion in life, and prayed "That a decree be entered dismissing tlie alleged 
cause of action set u p  in  the complaint; that  slie be giver the custody 
of her said child; that  she be awarded alimony as to the court may seem 
reasonable, and her maintenance while this action is pending, and for 
costs, including a reasonable attorney's fee; that  slie be given all other 
rclicf to which she may he entitled." 

The issues submitted to the jury and their a n s m r s  thereto were as 
follows : 

"1. Did the defelidant by cruel anti barbarous treatment endanger the 
life of tlio plaintiff? Answer: Yes. 

2.  TXd the defendant offer such iuclig~iities to the person of the plain- 
tiff as to render his contiition intolerable and life bu rdmso~ne?  Answer: 
Yes. 

3. Did the defendant maliciously turn  t h t ~  plaintiff out of doors? 
L2nswc~r : Yes. 

4. Did the plaintiff, on or about the day of May, 1328, abandon 
the defendant and her infant son and fail to provide tlieni with neces- 
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cary subsistence, as alleged in  paragraph 3 of dcf(.nclal~t'q furtl~clr 
answer and claim for affirmatire rclic,f? A\nsn C>r : No." 

Jutlginent x i s  rendcretl for plaintiff on tlw vprdict. I )c~f(~i~cl :~r~t  : I +  

s ig~lrd  errors and a p p ~ a l c d  to ill(, S ~ p r ~ m c  Court. 

CIARKSOS, J. The  defendant demurred orr f e n u s  after the rcLturn of 
the rerdict, autl before j u d g m e ~ ~ t  n a s  signed l?v the court belon, on the 
ground that  "the complaint d o ~ s  not state facts sufficient to con\titutc a 
cause of action." 

C. S., 511(6). C. S., 513, in part ,  is as follows: ('If objection is not 
taken either by demurrer or answer, the defendant walws the m r i c ~ ,  
e s e ~ p t  the objcctions to the jurisdiction of the court and that tlw cnou- 
plaint does not state facts sufficient to constitute a cause of action." 

The  lam does not favor divorces, mid in  divorce cases more detail and 
rninutt~ness is required in the complaint, and it has bten lielcl in t l ~ i s  
jurisdiction that  the complaint for  divorce from bed and board is insufi- 
ciel~t  \tliicli does not specifically state the circun~sta~lecs of the d l e g ~ d  
acts of cruelt- ,  give time and place and state what was p la i l~ t~ff ' s  on11 
conduc*t and that  such acts IWTC witliout p r o ~ o c a t i o ~ ~  or fault on the 
part  of the plaintiff seeking the divorce. J1arti.n T .  IIIarlir~, 130 X. C., 
7 .  See cases referred to in Dar~id.wn, v.  DaAvicEson, 189 S. C., a t  p. 628. 

When a defectire statement of a good cause of action is alleged, m ~ d  
not a defective cause of action. which is fatal  on dcniurrer, arid the 
complaint is insufficient arid a demurrer is filed by the deferidai~t dis- 
tinctly specifying the grounds of objection under C'. S., 512 (Errlor 7 ' .  

Raglc, 195 N .  C., 3S),  the court ordinarily alloxs the plaintiff to amend 
to cure the defect. I n  the present action defendant did not demur on 
cither ground, but answered and set forth the antecedcut and uttcnding 
circumstances minutely and in detail that  causcd the several disturb- 
ances alleged by plaintiff, claiming plaintiff arid riot she was a t  fault. 
This  was taken to be denied by plaintiff. C. S., 643. She further 
prayed for affirmative relief and alimony under C. S., 1667. 

The cause came 011 for  tr ial  in the court below. The issues v e r e  not 
objected to by defendant. T h e  eriderice is  not in the record, but it is 
presumed that  both parties to the controversy and others testified before 
the jury in the court below and all the differences were brought out pro . . 

and con in  detail, all the antecedent and attending circurnstaiices and 
causes that  brought about the troubles that  plaintiff complained of and 
defendant complained of. K i n g  v. R. R., 176 K. C., 301; Ricks v. 
Bro~oks, l ' i 9  N .  C., a t  p. 208-9. 
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We think the case is distinguishable from tlic Mar t in  case, s u p a ,  
when considered in  the light of the many damaging a l leg~t ions  in the 
complaint against defendant for divorce, with the allegalio~i that  tlic 
treatment was without cause or provocation on plaintiff's part, and the 
"aider" i n  the answer, and defendant's prayer for affirmati relief; the 
pleadings will be liberally construed '(with a view to substantial justice 
between the parties." C. S., 5 3 6 ;  C. S., 549. 

C. S., 1660, is  as follows: "The Superior Court may gi-ant divorces 
from bed and board on application of the party injured, mede as by law 
provided: (1) I f  either party abandons his or her family;  ( 2 )  rnali- 
ciously turns the other out of doors; ( 3 )  by cruel and barbarous treat- 
ment endangers the life of the other;  (4) offers such indignities to  the 
person of the other as to render his o r  her condition intolerable and life 
burdensome." 

Defendant i n  her brief says: '(The appellant is  unable to find a de- 
cision of this  Court in any action brought under this section of the 
statute wherein the husband was the plaintiff in the actior ; and, while 
the language of the statute would seem to indicate that  i t  affords relief 
of this nature to husbands against cruel and barbarous treatment on the 
part  of the wife, yet, the appellant doubts that  it was ever intended by 
the Legislature that  this statute should operate in favor of the husband." 
Thc statute says on application ('of the party injured." According to 
the verdict of the jury, what the wife did to the husband, i n  every day 
parlance was "a plenty." I f  he was not the "party injured," who could 
be?  The language of the statute is clear and gives the n an  an equal 
right which has always been accorded the woman. We find 

N o  error. 

J. L. McGEE v. J. C. WARREN, TRADING A N D  DOING BUSINESS UNDER THE 
FIRM NAME OF WARREN TRANSFER COMPANY. 

(Filed 14 May, 1930.) 

1. Highways B e--Evidence that defendant's negligence in 61arking truck 
without lights was proximate cause of injury held sufl3cient. 

Where in an action to recover damages for an injury received in an 
automobile accident occurring in another State the evidence tends to show 
that the automobile in which plaintiff was riding as a guest collided with 
the tail gate of the defendant's truck which was parked partly across the 
highway without a tail light in violation of statute of the jurisdiction 
wherein the accident occurred, and that such negligence wa13 a proximate 
cause of the injury is sufficjent to sustain a verdict in the plrtintiff's favor. 
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2. Negligence C c ;  Highways B g-Where plaintiff is mere invitee of 
driver, negligence of driver will  not be imputed to plaintiff. 

\There the plaintift' iu 311 nctiorl to recover damages for an injury re- 
ceived in an  automobile accident is a nwre iuvitee or passenger in one of 
the automobiles driven by the owner entirely independently of the plain- 
tiff and not under his control. and there iu no evidelice that the driver and 
the  lai in tiff were engaged in  n joint enterprise : Held, tlie neqligence of the 
clri~er, if nnF, is not imputed to the plniiitiE, and he may recover of tlie 
tlrteiidant if the defendnut's negligence was a proximate cause of the 
i ~ i j u r ~ ,  

CIVIL ACTION, before Shnlr~, J., a t  October Term, 1919, of AIE~I<LES- 
DT'RG. 

The e ~ i d e n c e  tended to shon- tliat the plaintiff, while riding in an 
automobile owned and operated by his son, collided n i t h  a truck owned 
by tlie defendant, bc tnem Anderson aiid Greenrille in the State of South 
Carolina. Tlie collision occurred about 4:40 or 5 :00 o'clock in the 
morning and before daylight. There were no lights on the truck at the 
time of the collision and the truck v a s  standing still. 

The  er idrnce further disclosed that  the tail gate of the truck n a s  
lianging don-n. Tlie driver of the autoniobile offered evidence tending 
to show that he was keeping a lookout and tliat the lights on liis car 
were burning. The  truck was parked on a curve and he could see twenty 
or thir ty fcet ahead aiid could stop liis car a t  the speed a t  which he was 
traveling within fifteen fcet. H e  said:  "I saw a great big object in the 
road and ran  thir ty feet. I vould have missed i t  had I seen that  gate 
hanging down. I could in plenty of time liave got by if tliere hadn't 
been a tail gate do~vn. I saw the object about twenty or thir ty feet 
before I got to it.  . . . I was running around the curve, and when 
I got within twenty or thir ty feet of the truck I saw it and thought the 
road x-as block& a t  my  first glance, and put  on my brakes with the 
illtention of stopping. I merely slowed up and saw an  opening and 
put the gas to her and cut around. I did riot increase my speed any. 
. . . I do not know that  I could ha re  stopped my  car at the speed 
I was running if I had applied nlg brakes ~vlien I first saw the truck. 
. . . I f  it  had not been for thc tail gate I could have gotten by;  I 
would have come within three or four feet of it.  . . . 1 could see 
a n  object twenty feet ahead of me v i t h  my  lights without any trouble. 
I could have seen an  object further than fifty feet if i t  had not been on 
that  curve. I could not see quite as f a r  on the curre. I would hardly 
think I could see i t  thir ty feet away. I should say I could see it twenty 
feet. I did not realize what i t  was, whether i t  was an  automobile, house, 
o r  what i t  was." Another witness, who was traveling in  the same direc- 
tion with plaintiff's car, testified that  the truck was not lighted, and 

22-198 



674 I N  T H E  SrPREME COURT. [I98 

that he would have hit  i t  himself had he  not seen the tail light of plain- 
tiff's car when i t  turned to the left to avoid tlie truck. 

The evidence tended to slio~v that when the driver of the car cut to 
the left the tail gate of the truck struck the qicle of the {>ar in wliicli 
plaintiff was riding and crushed him, by reasori whereof lie suffered 
serious and permanent injury. 

The evidence further showed that the driver of the car was traveling 
about twrnty or twenty-fire miles at the time of the collision. The l avs  
of South Carolina were offered in evidence, fixing a speed l i i n i ~  of forty- 
five nlilcs an  hour and requiring a red tail light upon velliclcs urecl upon 
the liigh~vay. Certain decisiolis of the Supremc Court of South Caro- 
lina xe re  also offered in  evidence. 

Thc trial judge presented the question to the jury, based upon the 
South Carolina statutes arid decisions, and also tlie corr~inon lam of 
North Carolina. There was no objection to the charge in this par- 
ticular. 

The jury ans~vered the issues in  favor of plaintiff and assessed the 
damage at  $7,500. 

From judgment upon the verdict the defendant appealed. 

S f c w a r t ,  X c R a e  d? H o b b i t t  and h7z lr f z  P. S m i t h  f07' plain f if. 
B a u n i l f o n  C. J o n e s ,  J .  Laurc?zre Jones and T .  C. C h f h r i e  for  dp- 

f endan  f. 

BROGDES, J .  The Supreme Court of South Carolina considered the 
question involved in this appeal in the case of L i p f o r d  1. .  G e n e ~ a l  Road 
trnd Drainagc Construcfion. Co., 110 S. E., 40.5. I n  that case a truck 
TI-as left standing in the night time without lights. The plaintiff ran 
into the rear of the standing truck and his automobile was considerably 
damaged. The defendant moved for a directed verdict upon the ground 
that  there was no proof of negligence and undisputed proof of negli- 
gence of plaintiff. However, the court held that the testimony mas sus- 
ceptible of more than one inference as to negligence, and hence an  issue 
of fact was raised which should have been subnlittrd to a j i~ry .  

Viewing the question irivolved, in  the light of the decisions of this 
jurisdiction, the question was properly submitted to the jury. The 
plaintiff was an  invited guest or gratuitous passenger at  the time of the 
collision. There was no evidence that he was engaged in  a joint enter- 
prise with the driver or that  he  had any control whatever cf the car or 
that  he failed to perform any duty imposed by law upon him as a guest 
or ga tu i tous  passenger. This aspect of liability was d isc~ssed in the 
case of E a r w o o d  ?;. R. R., 192 N. C.. 27, 133 S. E., 180, where i t  was 
held that ordinarily the negligence of a driver will not be imputed to a 



N. C.] S P R I K G  T E R X ,  1930. 

guest or occupant of a n  automobile "unless such guest o r  occupant i i  
tlie owner of the car  or h a s  some kind of control of the  d r i re r .  Of  
course if tlie negligence of the  d r i r e r  is the sole, only, p r o s i ~ n a t e  cause 
of t h e  in jury ,  t h e  in jured  p a r t y  could not recorer.  T h i s  rule  is  not 
based upon  t h e  idea of contributorS ncgligence on  t h e  par t  of t h e  
in jured  party,  but ra ther  upon tlie idea tha t  the p a r t y  causing the in jur -  
was not gu i l ty  of a n y  negligence, nliicli was tlie prosirnatc cause 
thereof." 

I n  t h e  case a t  bar  there was ample cridence tending to show negli- 
gence upon  t h e  p a r t  of defendant, and  also tha t  there was  a causal con- 
nection between tlie rlegligc~ice of defendant arid t h e  i n j u r y  sustained 
by  tlie plaintiff. E r e n  if i t  be assunled tha t  the d r i r e r  of the car  was 
negligent i n  fai l ing to  keep a proper lookout, i n  no event could such 
negligence be inlputetl t o  the  plaintiff upon  t h e  facts  a n d  circumstances 
disclosed by t h e  record. Xorcwrer, i t  has  been he ld :  ((-1s t o  v h ~ t h e r  tlie 
motorist a t  a given t ime  was keeping a reasonably careful  lookout to  
avoid danger  is  ordinari ly  a n  issue of fact," etc. ll'illiams 2.. E c p .  
L i n e s ,  a n t e ,  193. I n  t ru th ,  the  I.f7i7lia?ns case, supra, is  determil lat i re  
of the pririciples of liability involred i n  th i s  appeal.  

N o  error .  

ItALEIGH RATZKISG A S D  TRUST COMPAST r. SAFETY 
TRASSIT LIKES. Isc.  

1. Landlord and Tonant I3 a: Corporations G e--Lessee corporation's seal 
is not required for the validity of a least.. 

I t  is not required h y  statute thnt a lessee corporation shonltl sign n 
lease. C. S., 1138, a p p l ~ i n g  only to conveyances, and the failure of n lessee 
corporation to a E x  its seal to a lease to it  of lands necessary to the pur- 
pose of its business does not of itself renclcr the lease invalid. 

2. Corporations G c-The president of a corporation is a general agent 
a n d  has implied authori ty  t o  lease property f o r  the corporation. 

The president of x corporation, ea t.i termini, is the general agent of 
the corporation with the implied authority to lease lands or buildings 
necessary for the business purposes of the corporation, and an inqtru- 
ment of this character signed by him in his official capacity is sufficient to 
bind the corporation though he may have had no express authority to do 
so, and where the lessor has nlade the lease contract with the corpora- 
tion through the president, and there is no evidence that he had notice of 
any limitation of the implied authority of the president to execute the 
lease in question, he is not bound by any such secret limitation. 
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3. Landlord and Tenant B &In this case held: if ~ igna i~ure  of other 
lessees was condition precedent, defendant lessee waived condition. 

Where certain bus lines operating within a city are required by order 
of the Corporation Commission to establish and operate a imion hus sta- 
tion therein for tlie better accommnclation of the public, and one of the bus 
lines. acting through its president, leasw a station to be used by all the 
bns lines jointly, and assures the lessor that arrangements lmd been made 
with other bus lines for their signatures to the lease, and tlic rarious 
companies have used the premises for a union passenger station: Held, in 
an action on the lease contract there is no evidence that the signatures of 
the other lessees was a condition precedent to the liabilitv of the com- 
pany executing the lease through its president, ant1 the statement of the 
president that he had an oral agreement with the other lewees, and the 
fact that possession was taken by the lessees under the ternis of tlie lease 
is a waiver of such condition by the con1p:lny esecuting tlw lease. 

4. Appeal and Error E d-Where the record is conflicting, the  case will 
be remanded for sufficient finding of fact. 

Where, in an action on a lease contract brought against the purchaser 
of the lease at the sale of the insolvent lessee's assets, the record recites 
that the receiver of the lessee and the purchaser of the assets at the 
receiver's sale had repudiated the lease contract, it will ordinarily be 
held as a matter of law that the lease contr:ict hat1 been breached, but 
where the record is conflicting as to whether the contract had k e n  
breached, the case mill be remanded for a definite finding of fact. 

CIVIL ACTIOS, before Harris, J., at  October Special Term, 1929, of 
WAYXE. 

A jury trial was waived and the tr ial  judge found thc facts. The 
facts so found are substantially as follows : 

1. On 12 June,  1925, the Corporation Commission mtde an  order 
that  all motor vehicle carriers operating to, from and through the c i t ~  
of Goldsboro should establish and maintain in  said city a union station 
so centrally located as to best serve the public. 

2. On 12 July,  1925, W. A. Royall, a citizen of Goldsboro, and the 
owner of a certain lot therein, made a proposed contract of lease with 
the Safety Transit Lines, Inc., Seashore Transportation Company, both 
Xorth Carolina corporations, George B. Patrick and John A. Vinson, 
trading as Patrick & Vinson, and Ashley Southerland 2nd Malcolm 
Southerland, trading as Southerland Brothers, the owne18s of all bus 
lines entering the city of Goldsboro. 

3. By the terms of said contract Royall proposed to lease to said 
transportation companies for a period of ten years a certain lot of land 
owned by said Royall, to be used as a bus station. This lease was signed 
by S. T. Gresham for and i n  behalf of Safety Transit  Lines, but was 
not signed by any of the other parties. Gresham was president of the 
Safety Transit  Lines and stated to Royall prior to signing the agree- 
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mcnt that  the Safety Transit  Lines, Inc., "would be responsible for the 
lease regardless of the other signatures. Gresham, as president of 
Safety Transit  Lines, Inc., also advised Royal1 that  he had made ar- 
rangements with the other parties who were using the bus station on the 
basis of the old bus station." Whereupon Royall did not secure the 
signatures of other parties using the bus station. 

4. The  corporate seal of the Safety Transit Lines was omitted from 
said contract, and i t  was not attested by the secretary of the corpora- 
tion. There was no evidence that  said Gresham as president was au- 
thorized to enter into said contract or  execute the same. After the 
execution of the agreement Royal1 proceeded to construct on his prop- 
erty a building especially designed as a bus station a t  an  approximate 
cost of $51,000. Gresham, president of the Safety Transit Lines, Inc., 
frequently visited the bus station and consulted with Royall and the 
architect directing its construction. Certain n~odifications and changes 
were made in  the station under a verbal agreement between Rovall and 

u 

Gresham as  president of said corporation, to the effect that  the a n n u d  
rental would be increased by ten per cent by reason of enlarging the 
building and certain other changes and improvements. The architect's 
drawings of the changes were submitted to Gresham and approved by 
him in  writing as president of Safety Transit Lines, Inc.  

5. Subsequently, to wit, on 22 January ,  1929, Royall and wife cse- 
cuted a lease for said bus station to the Safety Transit Lines. Inc.. and 
Seashore Transportation Company, providing for a certain annual ren- 
tal. This lease was never submitted to or approved by the Seashore 
Transportation Company or Patrick and Vinson or Southerland 
e rot hers, and was never executed by Seashore Transportation Company. 
However, said lease was duly executed by Royall and his wife and 
signed: "Safety 'Transit Lines, Inc., by S. T.  Gresham, President. 
Attest: S. H. Hassenger." The  lease was duly acknowledged by Royall 
and wife before a notary public, who took the private examination of 
Mrs. Royall. The  following certificate appears on the lease: "North 
Carolina, County of Wake. This  the 23d day of January,  1929, before 
me, a notary public, personally came S. T .  Gresham, who being by me 
duly sworn, says that  he i s  president of the Safety Transit  Lines, Inc., 
and that  the seal affixed to the foregoing instrument in writing is  the 
corporate seal of said company, and that said writing was acknowledged 
and sealed by him in behalf of said corporation by its authority duly 
given, and the said S. T. Gresham acknowledged the said writing to be 
the act and deed of said corporation. Witness my  hand and notarial 
seal, this the 23d day of January,  1929. W. F. Black, Notary Public." 

Howeveq the seal of the corporation was not affixed to the foregoing 
paper-writing, and i t  was nevei submitted to  the stockholders or  direc- 
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tors of the Safety Transit Lines, Inc., for their a p p r o v ~ l .  Gresham, 
president of Safety Transit Lincs, advised Royall that lie wanted the 
station there and would pay the rent, and th:it lie had a verbal agree- 
incnt with other bus companies using the bus station for :i partial con- 
tribution to the expense thereof. 

ITp011 the foregoing the court found that the proposed contract was 
never con~pleted, arid that the paper-writing did not become a contract 
betwccn the parties or binding upon either party. 

6. The court further found that tlie bus station since its completion 
has bcen under the control and rnanagenlent of the four bus companies 
operating into the city of Goldsboro, and that "under the order and 
direction of the Corporation Commission tho said bus lines verbally 
agreed to the contract for rental and division of the rcnt, and that they 
selected a manager for the bus station, who has had active charge and 
rnanagement thereof sincc completion and who apportioned and collected 
the rents from each of said bus companies and paid said rent to said 
Royall and Graves J. Smith, trustee for said Royall." Thereafter the 
Safety Transit Lines, Inc., was placed in t h ~  hands of -eceivers, but 
said receivers immediately after receivership denied any obligations 
under said contract. 

7. The receivers sold the property of the Safety Transit Lines to 
W. Bond Collins and his associate, Safety Transit Company, and at the 
same time assigued all title and interest i n  said lease to Safety Transit 
Company. Collins and Safety Transit Company are so lve~ t .  

8. The court further found that the receivers never acquired an 
interest i n  said contract, or that whatever interest the receivers had in 
said property was assigned to Safety Transit Company The court 
further found that if there was a contract existing, there had been no 
breach of same upon the part of Safety Transit Lines, Inc., or its re- 
ceivers. 

9. The court further found that  the reasonable rental value of the 
bus station during the remaining period of the lease was $125 a month. 

Subsequent to 16 September, 1929, the purchaser of Safety Transit 
Lines, to wit, Safety Transit Company, notified Royall that it denied 
all liability under the alleged lease if any such lease existed. Royall 
filed a claim with the receivers of Safety Transit Lines, Inc., for 
$18,071.10 upon the theory that  the total rent for the entire term of the 
lease would be $33,156; that  $959 had been paid, and that  the market 
value of the balance of the term of the lease, which was ten years, was 
$1,500 per year, amounting, therefore, to $14,125 for the remainder of 
the term. The receivers declined to accept said claim. 

After hearing the evidence and after making the findings of fact as 
above set out, the tr ial  judge rendered judgment as follow3: "Upon the 
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basis of all the facts as found by the court, the court concludes as a 
matter of law and fact that  the receivers are not indebted to  said W. A. 
Royall and wife and Graves J. Smith, trustee, i n  any amount on account 
of the alleged contract." 

F rom the foregoing judgment the plaintiff appealed. 

Kenneth C. Roya l l  and J .  N .  Smith for plaintiff. 
William B. J o w s  andl CTyda A. Douglass f o ~  rec&ers. 

BROGDER, J. The record presents the following questions of law : 
I. I s  the acceptance of the lease by Safety Transit  Lines, Inc., void 

by reason of the fact that  the corporate seal was not affixed thereto? 
2 .  Was Gresham, president of Safety Transit Lines, authorized to 

consent to said lease? 
3. Did the Safety Transit Lines, Inc., rat ify said lease by taking pos- 

session of the property and using tlie same until the receivership? 
4. Did the failure of Seashore Transportation Conipany to sign the 

lease release the obligation of Safety Transit Company 2 
h'o statute of this State has been called to our attention requirillg 

a lessee to sign the lease. The  provisions of C. S., 1138 apply to con- 
veyances, and it has never been held in this jurisdiction that tlie assent 
of a lessee to tlie terms of the Irase is a conveyance. Hence, the failure 
to affix the corporate seal to the acceptance of tho lease by the lessee 
would not seem to be vital. Indeed, it was held in M e r s h o n  c. AIIor~.is. 
148 N .  C., 48, 61 S. E., 647, t ha t :  "The ancient m l t  that a corporation 
could act only by its seal has been greatly relaxed in later times, if, 
indeed, riot wholly abrogated." I n  disrnssir~g the absence of a seal up011 
a title retaining contract for personal property in X m v h o n  v. X o r r i s ,  
supra ,  this Court said:  "There was no necessity for the corporate scal. 
For  the varied transactions of a business or ~nanufac tu r i~ lg  corporatioil 
it  ~vould be impracticable to require erery letter, order, contract, note, 
check or draft  to h a w  the corporato scal attached." Even if the corpor- 
ate seal be affixed it is only prima facie evidcnce that it was so affixed 
and that  the conveyance was exerutcd by prolwr authorities. Drrkr c. 
- l f a r k h a n ~ ,  105 X. C., 131, 10 S. E., 1017; Bt?u.ai-ds 1 % .  S u p p l y  1IY0., 1.50 
N. C., 173, 63 S. E., 740; C h a t h a m  1 % .  R c a l f y  Po., 174 N. C., 671, 94 
S. E., 447. 

Tho court finds that  Gresham as of Safety Transit Lincs, 
Inc., had no express authority to assent to tlic lease or sign said lcasc 
agreement. There is no finding that  mid president had no iniplicd 
authority to accept said lease or that  Royall, the lessor, had iioticc~ of 
ally lack of such authority. The president of a corporation is c.r c i  
f c r m i n i  its general agent. Duck P. Im.  Po., 134 K. C., 60, 45 S. E. ,  
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955; Bank v. Oil  Co., 157 N. C., 302, 73 S. E., 93;  Cardwl?ll v. Garrison, 
179 N.  C., 476, 103 S. E., 3. I n  the Cardwdl case, supra, there was a 
resolution passed by the directors that  no contract o r  valuable papers 
should be valid without the signature of the secretary and treasurer. 
The  president endorsed notes of the  corporation to the daintiff. The  
court said:  "This being true, the legal title to these notes would, in our 
opinion, pass by the endorsement of the president of the company, not- 
withstanding the resolution of the directors establishing limitations upon 
his powers. Such endorsement being within the scope of his apparent 
powers, and coming under the accepted and wholesome rule that  a prin- 
cipal who has clothed his agent with apparent authority to do an act may 
not repudiate such authority, and the effect of i t  by reason of private 
instructions or lin~itatioiis uncommunicated or unknown to the other 
party.'' 

Again in Morris v. Basnight, 179 N. C., 298, 102 S. 15.' 389, in dis- 
cussing a contract to convey land, signed by the sec re t~ ry ,  the Court 
said:  "The contract to convey is sufficient in form, and having been 
esecuted by the general manager of the company, apparel tly within tlie 
course and scope of his powers, and in the line of the company's busi- 
ness, is prima facie binding on the company, And, if it  \,:ere otllerwise, 
the company having acquired tlie plaintiff's interest ill hi3 father's land 
and the timber thereon under and by virtue of tlie act of the secretary 
and general manager, arc concluded 011 this question. They will not 
be allowed to accept and hold thc. bcrlcfits of the ngrccmcilt nl~cl repudiate 
tlic authority of the agent by who111 it was made." 

I n  the case a t  bar the president of the Safety Transit 1,illcs was dcal- 
ing with the plaintiff for a period of s i s  months. Tlic c o n ~ p a l ~ y  was 
required to join in tlic erection of :i hu4 stat ioi~.  The  act of the presi- 
dent was, therefore, in line with the cornpa~~y's  bus i~~css ,  and tlic ncgotia- 
tions for the lease were in furtlierancc of such business. Tndrcd, it ap- 
peared that  the company was required to sccurc a bus st,ition by order 
of the Corporation Conimission, and llcncc the prcsidcl~t in so nctiilg 
was discharging for his corporation a duty duly impo;cd by 1:lnful 
:~utliority. Under thesc circulnsta~~ccs and in the, a\)scmcc> of i~ot icr  to 
the plaintiff of any liniitations upon the gencral pouer of thv prcsidcwt, 
it  cannot be held that  the cot~tract  was not binding upon the d ( ~ f ~ ~ ~ ! l : l n t ,  
Safety Transit  Lines, Inc. 

I t  is also suggested that the other bus coinpanics did not sign the 
acceptance of the lease or lease agrccmcnt. However, it is f u r t l ~ r r  foulrd 
as a fact that Gresham, president of Safety Tra~ l s i t  L i ~ ~ c s ,  I I IC. ,  stated 
to tlie plaintiff, Royall, "that he had a vcrbal agreement lvith otlwr bus 
conlpanies using tllc bus station for a part ial  contribution of tllc espmse 
thereof." 
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Moreover, the court further found as a fact "that the said bus station 
is now and has been since i t s  completion under the control and manage- 
ment of the four bus companies operating in  the city of Goldsboro; that 
under the order and direction of the Corporation Commission the said 
bus lines verbally agreed to contract for rental and division of the rent." 
There is no evidence or finding that  the contract between the plaintiff 
and Safety Transit 'Lines, Inc., was conditioned upon the signature of 
other parties. Clearly, the aforesaid statement of Gresham was a waiver 
of the signature of other parties so f a r  as the Safety Transit Lines, Inc., 
is concerned; and the further fact that  possession of the bus station 
was taken under and in'accordance with the terms of said paper writing 
would of itself constitute a waiver of such signature. 

The court found as a fact that there had been no breach of contract 
upon the part  of Safety Transit Lines, Inc., or its receivers. The court 
also found as a fact that "the receivers at  no time indicated a purpose or 
desire to take over said contract or to ratify or be bound by the terms of 
the same, but on the contrary, immediately after the receivership, denied 
any obligation thereunder." 

The court also found as a fact that  the assignee or purchasers of the 
lease at  the receiver's sale, to wit, Safety Transit Company, also repudi- 
ated the lease and refused to assume any responsibility thereunder. Or- 
dinarily the positive repudiation of a lease or denial of liahilitv therc- 
under would work a breach thereof as a matter of law. Howeler, the 
findings with respect to this particular phase of the case are inconsistent 
and conflicting, and we are  unable to determine the merits of the ques- 
tion of law involved upon the present state of the record; and for this 
reason we are minded to remand the cause to the Superior Court of 
\ T a p e  County in order that i t  may be specifically and definitely de- 
tcrnlined whether there has been a breach of the lease by the Safety 
Transit Lines, Inc., or its receiver or the purchaser of the lease at the 
receiver's sale. Fullenzcid(~r 1%. Rendlenzan, 196  N. C., 251. 

There is no finding that the amount of damages claimed by the plain- 
tiff is based upon an erroneous theory or not supported by both the law 
and the facts. Therefore, we do not discuss this phase of the case. Ap- 
parently the claim is based upon the tlwory of damages approved by this 
Court in X o n g e r  v. Lut fedoh,  195 S. C., 274, 142 S. E., 12 .  

Remanded. 



682 I N  THE SUPREME COURT. [I98 

STATE v. KORVELL SATTERFIELD. 

(Filed 14 May, 1930.) 

1. Homicide C a-Definition of involuntary manslaughter. 
Involuntary manslaughter a t  common law is the unii~t~mtional killing 

of a human being without malice by an unlawful act not amounting to a 
felony or by an act naturally dangerous to human life, or by negligently 
doing a lawful act, or negligently failing or omitting to perform a duty 
imposed by law. 

2. Same--Violation of statute enacted for public safety which is proximate 
cause of death is sufficient for conviction of manslaughter. 

The violation of a statute enacted for the purpose of protecting the 
public traveling on the public highways of the State is in itself sufficient 
for a conviction of manslaughter if the violation is  in cau:;al relationship 
with the ihjury or a prosimate cause thereof. 

3. Same-Where evidence does not ,show that defendant's negligence 
w a s  proximate cause of death nonsuit is  proper. 

The manifest object of C. S., 2621(63) is to protect the public by requir- 
ing the driver of an automobile upon the public highways of the State to 
stop and ascertain the circumstances and conditions a t  highway intersec- 
tions, particularly with reference to traffic, with a view of determining 
whether in the exercise of due cilre he may go upon tlie in.ersecting high- 
way with reasonable safety to himself and others, and where the defend- 
unt in a prosecutiou for manslaughter fails to stou, but has knowledge 
of the coll>itions and has an unobstructed view of the higl way for a long 
distance, and there is no evidence tending to show that he had riolated 
any other statute or that he was negligent in any other respect, the evi- 
dence alone that lie had violated the statute ill the respect stated is insuffi- 
cient to take tlie case to the jury, there being no evidence that the viola- 
tion of the statute was a prosimate cause of the death or in causal rela- 
tion thereto, and defendant's motion as  of nonsuit, made in apt time, 
should have been granted. 

4. Same--Proximate cause must be shown beyond a mere chance or 
casualty. 

Where a conviction of involuntary manslaughter is :;ought for the 
failure to observe a positive duty imposed by statute wit11 reference to 
the driving of automobiles u11on the State highways ( C .  S., 2621(63), 
Jlicliie), the question of prosimnte cause must be shown beyond a mere 
chance or casualty. 

APPEAL by defendant f r o m  Skaw, J., a t  December Term,  1929, of 

GUILFORD. Reversed. 
Defendant  was convicted of manslaughter  ar is ing out of the  alleged 

negligent operation of a n  automobile, resulting i n  t h e  death of Mrs.  
Alice Johnson.  T h e  defendant, a s  required by the  statute, nioved to 

dismiss the  action a s  i n  case of nonsuit.  Denied. Exception. 
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The  evidence most favorable to the State tended to show the facts to 
be as follows : 

The accident occurred approximately three-quarters of a mile outside 
the corporate limits of the city of Greensboro on highway KO. 10. At  
the place of the accident the highway is intersected o r  crossed by a road, 
the name of which on one side of the highway is  the Pinecroft road, and 
on the other Lathamtown road. At  the place of intersection No. 10 
has a hard surface 30 feet wide according to one witness and 40 feet 
wide according to another. On  each side there are  dir t  shoulders about 
10 feet i n  width. The  Pinecroft road has a hard surface about 18 feet 
in width, with slight dir t  shoulders. The  collision took place between a 
White Notor Bus and a car driven by the defendant. The  bus left High 
Point  going in the direction of Greensboro a t  8 :30 or 8 :40 in the morn- 
ing. The  weatlier was cold; it w-as raining and sleeting; there was ice 
on the highway. The driver of the bus said "there was ice in spots in 
the road." I t  was a 22-passenger bus and carried six or seven passengers 
a t  the time of the injury. It had a windshield wiper which was in use. 
I t  was traveling about 25 or 30 miles an hour. As i t  approached the 
intersection referred to, a car driven by thc defendant came out of the 
Pinecroft road into highway KO.  10, turned in  the direction of Greens- 
boro, straightened out, and was a few feet in front of the bus. The  
s p e d  of the car was estimated by one witness for the plaintiff at less 
t11a11 15 miles an hour, and by another a t  25 or 30 rriiles an  hour. The  
,bus overtook the car, the right fender of the bus striking the left fender 
of tlie ca r ;  the bus swerved to tlie left, skidded, v e n t  about $ 5  feet, 
crossed a ditch three to six inches deep, ran  u p  an  embankment, and 
turned on its right side. Xrs .  Johnson, who was a passenger on the bus, 
suffered injuries from which she died a short time afterwards. 

,I person coming into liighn-ay Xo. 10  on the Pinecroft road can see 
S o .  10 at a distance estimated at from 100 to 180 yards. On tlie right 
side of the Pinwrof t  road there was a regulation stop sign and the de- 
friidant did not bring his car to a full stop before entering the highway. 

The State c o ~ ~ t e i ~ d s  that  the dcfcndmt is guilty of i n ~ o l u n t a r y  man- 
s l a u p h t ~ r ;  the dcfcndant contend.; that  he is not guilty of any offense. 

The  jury returiled a wrdic t  of manslaughter, and from the judgnient 
pronounced the defendant appealed. 

= i t f o ~ x c y - G c ~ , c r u l  H r u w m i t f  u n d  d s s i s f u n t  Af lorncy-General  S a s h  for 
f h e  S f a f e .  

Brooks,  Pa?sX~r, Smith CC Klhnrfon for defendants. 

X n ~ a r s ,  J. I n  deciding ~vliether the conviction and judgment can be 
sustained, we must consider the evidence as having been accepted by the 
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jury, with all i ts  legitimate inferences. Thus considered does the evi- 
dence make a case of involuritary manslaughter '2 

This offense consists in the unintentional killing of one person by 
another without malice (1 )  by doing some unlawful act not amounting 
to a felony or naturally dangerous to human life; or (2)  by negligently 
doing some act which in itself is lawful; or (3 )  by negligently failing 
or omitting to perform a duty imposed by law. These elements are em- 
braced in  the offense as defined a t  common law. Vhar ton,  Homicide, 
7 ;  1 Crim. Law (11 ed.), 622; 1 McClain on Crim. Law, 303, sec. 335; 
Clark's Crim. Law, 204. The definition includes unintentional homicide 
resulting from the performance of an  unlawful act, from the perform- 
ance of a lawful act done in a culpably negligent way, and from the neg- 
ligent omission to perform a legal duty. For  the prestlnt purpose we 
may lay aside the common-law doctrine of culpable ne$ligence in the 
performance of a lawful act and the common-law doctrine of uninten- 
tional homicide caused bv an  unlawful act not forbidden or made un- 
lawful by any statute. Examples of the latter class may be found in  
decisions which from early times have maintained the elementary prin- 
ciple that if a person drives a vehicle on a highway recklessly or at  an 
unusually rapid speed and runs over anotherand kills him he may be 
guilty of manslaughter. Rex v. Walker, 171 Eng. Rep., 1213. The 
prosecution of the case before us mas conducted upon tke theory of an 
alleged breach of a positive injunction of the foll&ing statute:  

"The State Highway Commission with reference to 13tate highways 
and local authorities with reference to highways under their jurisdic- 
tions are hereby authorized to designate main traveled 01, through high- 
ways by erecting a t  the entrance thereto from intersecting highways 
signs notifying d r i ~ e r s  of vehicles to come to a full stop before entering 
or crossing such designated highway, and whenever any mch signs have 
been so erected i t  shall be unlawful for the driver of any vehicle to fai l  
to stop in  obedience thereto. Tha t  no failure so to stop, however, shall 
bo considered contributory negligence per sr! i n  any action a t  law for 
injury to person or property; but the facts relating to such failure 
to stop may be considered with the other facts of the ca,se in determin- 
ing whether the plaintiff i n  such action mas guilty of conx-ibutory negli- 
gence." P. L. 1927, ch. 148, sec. 21; C. S. (Xichie),  sec. 2621(63). 

The defendant admits that  on the Pinecroft road thwe  was a "stop- 
sign," or sign notifying drivers to come to a full stop, and that he did 
not observe this warning. - 

Sometimes responsibility for  death turns upon the question whether 
the unlawful act is malum in, se or ma1u.m prohibitum, as in  S. v. 
Horton, 139 N .  C., 588; but i n  S. v. McIver, 175 h'. C., 761, the Court 
said: "It  is, however, practically agreed, without regard to this dis- 
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tinction, that  if the act is i n  violation of a statute intended and de- 
signed to prevent in jury  to the person and is  i n  itself dangerous, and 
death ensues, the person violating the statute is  guilty of manslaughter 
a t  least, and under some circumstances of murder." I n  that  case i t  was 
held that  the motion for nonsuit was properly denied because there was 
evidence that  the defendant had driven the vehicle in breach of a posi- 
tive law and with such recklessness as was sufficient to make him guilty 
independently of a violation of the statute or ordinance. T h e  principle 
there announced was approved in  S. v. Gash, 177 N. C., 595, in which, 
upon the same grounds, a conviction of manslaughter was sustained. I n  
8. v. Gray, 180 N .  C., 697, the Court upheld a similar conviction, not 
only because the defendant was guilty under the common-law doctrine 
of unintentional homicide cause8 by reckless driving, but because he 
disregarded the positive mandate of a statute. While the conviction of 
the defendant in S. v. Rountree, 181 X. C., 535, was maintainable upon 
the ground of his culpable negligence a t  common law, the Court re- 
affirmed the princir~le stated in XcIcer's case and remarked that  if the 
defendant was operating his machine in disregard of the statute he was 
engaged in an  unlawful act. 

To make a case of culpable negligence a t  common law i t  is necessary, 
under our decisions, to show a higher degree of negligence than is re- 
quired to establish negligent default in a civil action ( S .  7'. Tankersley, 
172 Y. C., 955) ; but if a person does an act mhich is i n  breach of a 
positive law designed to prevent illjury to the person, which is likely to 
produce death or great bodily harm, and mhich proximately causes 
death, . . . such person is guilty of manslaughter. 8. I > .  XcIver ,  
supra: S. v. Gray, supra. 

There is  ample evidence of the defendant's disregard of the statute; 
his f a i l u r ~  to obey the law was the negligent omission of a legal duty. 
L c d h ~ t f ~ r  v. English,  166 N. C., 125. But  this was not sufficient in 
itself to warrant his conviction. There are yet to be considered the ele- 
merits of causal relation and, indeed, of proximate cause; for mere proof 
of a negligent act does not establish i ts  causal relation to  the in jury;  
and cvidence of causal relation is not necessarily proof of proximate 
cause. Hudmn v. R. R., 14". C., 198. The cause of an injury may 
1)c proximate or remote. T o  hold a person criminally responsible for a 
liomicitie his act  nus st have been a proxiniate cause of the death. Whar- 
ton on Homicide, 31 ; S. 1 , .  Pmslar, 18 N. C., 421. I t  need not have been 
the direct cause; it may have been an  indirect cause; but no person can 
he guilty of homicide unless the act is his, actually or constructively. 
Clark's Crim. Law, 155; Commonwralfh v. Camyb~ll ,  83 d m .  Dec., 705. 

We are not coi~cerlied with the question of negligent default in a civil 
action, as in Fowler 1 % .  ITnder1c,ood, 193 S. C., 402, but with the con- 
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stituent elements of involuntary manslaughter. I n  their application to 
the defendant's negligent act these elements call for a construction of 
C. S., 2621(63) ; for  i n  determining whether the death of Mrs. Johnson 
was proximately caused by the defendant's disobediencch of the law we 
must ascertain the evils the statute is designed to prevect. 

I t  ~ r o v i d e s  that  the driver's failure to stop in  obedience to the sign 
shall be unlawful. Whether this provision is  apparently out of line 
with another provision of the same statute we need not pause to con- 
sider. The  manifest object of the provision is to creat3 a situation in 
which the driver of a motor vehicle shall have opportunity to  inform 
himself of circumstances and conditions, particularly in reference to 
traffic, with a riew to determining whether in the esercaise of due care 
he may go upon the intersecting highway with reasonabl. safety to him- 
self and others. I f  the defendant approached the intersection without 
conling to a full stop and yet had knowledge of all the cmditions which 
literal obedience to the statute would h a r e  clisclosed, his failure to stop 
cannot be imputed to him as such criminal negligence as would justify 
a conriction of manslaughter. As we read the evidence this is the exact 
situation. Stopping liis car  a t  the sign would. not have enabled him to 
acquire any additional information. H e  knew the condition of both 
liigliways-their width mid their hard surfaces coated with ice. From 
the Pinecroft road his view u p  the main highway was unobstructed fo r  
a distance of fire hundred and forty feet, :ind it would not hare  been 
cspanded by liis stopping at the sign. He saw the bus; he  knew all he 
vonld ha re  known hat1 lie stopped. Conceding, then, tli:it a pcrson niny 
u d a ~ r f u l l y  kill another by doing an act which is in riolation of a 
statute dcsigncd to prevent in jury  to the person and n l ~ i c h  is likely to  
result in death or bodily harm, we are of opinion that  tlie cv ide~~ce  i n  
this case fails to show such prosiinate causal relation bet.sccn the breach 
of the statute and tlie death of Mrs. Johnson as i s  essential to a prosecu- 
tion for inroluntary n~a~lslaugli tr~r.  W e  ha re  reaclied this conclusioi~ 
intlcpendently of any consideration of rarious other conditions wl~ich  
may ha re  contributed to t l ~ c  accaidc~lt. 

I t  is said that if the tlclfcntlant had obser\*ed the statute the collision 
would not hal-c occurred, hccausc the INS ~roult l  have 1)il3s~(1 in ad~.alice 
of thc ca r ;  but inseparable from this position is tlie idea of nlcre chaslce 
or casualty and not of the csercisc of judgment or due care. As  ~c 
h a w  poilitcd out, tllc ohjcct of the statute is slot to delay or impede 
trawl,  but to prewnt  travelers on the highnays of the State from care- 
lwsly mid blindly rushing into situations n l~ ic l i  menace tlnnger-~iot to 
~-c t :~rd  the progress of those 7rh0 are traveling wit11 knowledge of sur- 
rounding contlitioiis. 
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The defendant's breach of the statute we have quoted is the o d y  
ground upon which the State relies to sustain tlie judgment of tllc tr ial  
court. I t  is not contended that he violated any other statute or that  he 
drove his car recklessly or with culpal~le negligence after going by tlie 
sign. 

The  motion to dismiss the action should hare  been granted. 
Judgment reversed. 

(Filed 11 May, 1930.) 

Master and Servant C b--Where en~ployer furnishes means of descent and 
employee chooses to use other means, employer is not liable. 

\There the plaintiff, em~loyed by the defendant to work on a building 
under construction, is injured by falling therefrom while uqing a rope to 
descend from the roof, when the employer had provided a step-ladder for 
the purpose of ascent and descent, and the rope had been provided to 
draw lumber to the roof: Held, the employer is not liable for the injury 
caused by the failure to use the safe means provided for ascent ar~d 
descent from the building. 

APPEAL by plaintiff from Ilarzuoocl, Special Judge, a t  November 
Term, 1929, of CABARRUS. Affirmed. 

Action to recover damages for personal injuries caused, as alleged in 
the coniplaint, by the negligence of defendant i n  failing to provide rea- 
sonably safe means by which plaintiff could descend from the roof of a 
building on which he was a t  work as an  employee of defendant. 

From judgment dismissing the action as of nonsuit, a t  the close of 
the evidence for the plaintiff, plaintiff appealed to the Supreme Court. 

EI. S. Williams for pla,intiff. 
Hartsell & Hartsell for defendant. 

PER CURIAM. Plaintiff was a t  work as an  employee of defendant on 
the roof of a building in the course of construction. Defendant had pro- 
vided a ladder by means of which plaintiff and other employees of de- 
fendant, a t  work on the roof of the building, could ascend and descend 
from the place a t  which they were required to  work. Plaintiff instead 
of using this ladder, undertook to descend from the roof by means of a 
rope which defendant had provided for drawing lumber and other ma- 
terial from the ground to the roof. This rope was not fastened to the 
roof, arid plaintiff fell to  the ground and was injured. 
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T h e  judgment  dismissing t h e  action upon the  ground t h a t  the  evi- 
dence f o r  t h e  plaintiff failed t o  show t h a t  his  injur ies  were c a u v d  by 
the  negligence of defendant, as  alleged i n  t l ~ c  complaint,  is  i i ~  accord 
with t h e  decision of this  Cour t  i n  I l ~ n n c t t  2'. POIPCTS,  192 S. C., 599, 133  
S. E., 535. It is said i n  the  opinion i n  tha t  case tha t  "nhcrc nn  ern- 
ployer h a s  by the exercise of o rd inary  care pro~,itled reasonably sa fe  
means by which h i s  employee c a n  get to and f r o m  t h e  p l x e  of hie work, 
and the  employee knows of such means, having previously used the same, 
but voluntar i ly  chooses another  and  hazardous way, not provided by the  
employer, t h e  employer cannot be held liable f o r  damagec resulting f r o m  
a n  i n j u r y  sustained by the  employee, caused by t h e  c o n d ~ t i o u s  choren by  
h im without  au thor i ty  f r o m  o r  notice to  the employer." 

There  is  no e r ror  i n  the  judgment. I t  is  
,Iffirmed. 

B E S S I E  BEGNELL v. SAFETY COACH L I S E ,  INC., A X D  CAROLINA 
COACH COMPANY. 

(Filed 21 May, 1930.) 

Corporations G -In this case held: allegations a n d  evidence were in- 
sufficient to hold vendee corporation liable for  debts of vendor. 

The fact  that  one corporation has purchnsed and t a k m  a conveyance 
of the property of another corwration does not alone make the vendee 
liable for the debts of the vendor, and where, in a n  action against the 
vendor and vendee corporation to recover damages alleged to have been 
negligently inflicted by the vendor prior to such conveyances, it  is not 
alleged or proven that  the vendor was insolvent or that the conveyance 
was made to hinder, delay or defraud creditors, or that  there had been a 
merger or consolidation of the corporations, or that  the vendee had 
agreed to assume the liabilities of the vendor, or that  the vendee was a 
new corporation organized to take over and operate the business of the 
vendor, or that  the vendor has ceased to exist a s  a corporation: Held, the 
vendee may not be held liable to the plaintiff for injuries sustained from 
the alleged negligence of the vendor, and C. S., 1138, does not alter this 
result, i ts effect, if applicable, being to render the conveyance void as  to  
the plaintiff, who could then levy on the property under esecution on a 
judgment against the vendor, and C. S., 1013, applying only to the sale 
in bulk of a large part or the whole of a stock of merchandise. 

APPEAL b y  defendant, Carol ina Coach Company, f r o m  Devin, J., a t  
September Term,  1929, of DURHAM. Reversed. 

T h i s  i s  a n  action to recover damages f o r  personal injur ies  sustained 
by  the  plaintiff while  she w a s  r id ing  a s  a passenger i n  a bus owned and  
operated by  t h e  defendant, Safe ty  Coach Line, Inc., a n d  caused by t h e  
negligence of t h e  dr iver  of the  bus, an employee of said defendant. 
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The action was begun by summons issued on 19 March, 1925, and duly 
served thereafter on the defendant, Safety Coach Line, Inc. The said 
defendant is a corporation duly organized under and by virtue of the 
laws of the State of North Carolina. At the time the plaintiff was 
injured, the said defendant was engaged in the business of operating pas- 
senger busses from Raleigh to Durham and other points over the high- 
ways of this State. Plaintiff was injured on 23 October, 1984, when 
the bus in which she was riding as a passenger from Raleigh to Durham 
overtook and collided with an automobile traveling on the State high- 
way in the same direction as that in which the bus mas traveling. The 
collision was caused by the negligent manner in which the driver, an em- 
ployee of the defendant, mas operating the bus. Plaintiff's injuries and 
her resulting damages were caused by the negligence of the defendant, 
Safety Coach Line, Inc. 

After the commencement of the action, and while the same was pend- 
ing, on motion of plaintiff, the Carolina Coach Company was made a 
party defendant in the action, by a summons issued on 19 May, 1926, 
and duly served thereafter on said defendant. 7Yo cause of action was 
alleged in  the original complaint filed on 1 2  April, 1925, against the 
said Carolina Coach Company. I n  the amended complaint filed 011 

9 dugust, 1926, after the said company had been made a defendant, the 
allegations of the original complaint are affirmed, and it is further 
alleged : 

"2. That the Carolina Coach Company is a corporation created, or- 
ganized and existing under and by virtue of the laws of the State of 
S o ~ t h  Carolina, with its principal office and place of business in the 
city of Raleigh; that i t  is engaged in operating motor busses and carry- 
ing passengers for hire. 

8. That on or about 24 November, 1925, the Safety Coach Line, Inc., 
disposed of all of its busses, tools, equipment, rights in and to a lease on 
the above station in Raleigh, all franchise, right or rights which the 
company may have had by reason of its operation of its line of busses in 
Greensboro, by good-will, trade name, advertising and other rights of 
which the Safety Coach Line, Inc., may have been possessed, except 
accounts receivable. Said bill of sale included seven coaches. That 
said property was thereby conveyed to the Carolina Coach Company. 

4. That the sale by the Safety Coach Line, Inc., of all of its property 
to the Carolina Coach Company constituted a transfer of all of its 
tangible assets. 

5 .  That the Carolina Coach Company is now the owner and operator 
of the property owned and operated by the Safety Coach Line, Inc., at  
the time of the matters complained of in  the original complaint." 
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The allegations contained in  paragraphs 2 and 3 O F  said amended 
complaint are admitted in  the answer filed by the Carolina Coach Com- 
pany on 7 September, 1926; the allegations contained in paragraphs 
4 and 5 of said complaint are denied in said answer. I n  its answer, the 
said Carolina Coach Company admitted that "it is now the owner and 
operator of some of the property formerly owned and operated by the 
Safety Coach Line, Inc." I t  alleges that it paid to ihe said Safety 
Coach Line, Inc., a full and fair  consideration for sail1 property. I t  
specifically denied that  in the purchase of said property i t  assunled any 
of the liabilities, contractual or otherwise, of the saic Safety Coach 
Line, Inc. I t  alleged that  a t  the time i t  purchased said property from 
the Safety Coach Line, Inc., the said Safety Coach Lints, Inc., was and 
that i t  is now sohent, and has property sufficient to pay any judgment 
which the plaintiff may recover in  this action against said Safety Coach 
Line, Inc., upon the cause of action alleged in  the original complaint. 

At the trial there was evidence tending to sustain the allegations of 
the original complaint upon which plaintiff demanded judgment that 
she recover of the defendant, Safety Coach Line, Inc., damages for the 
illjuries which she had sustained. K O  exceptions mere txken by the de- 
fendant, Safety Coach Line, Inc., with respect to the evidence, or to the 
instructions of the court in its charge to the jury. The only evidence 
offered by the  plaintiff i n  support of the :illegations of the amended 
complaint filed after the defendant Carolina Coach Company was made 
n party to the action, was paragraphs 2 and 3 of said amended com- 
plaint, with the corresponding paragraphs of the answer of said defend- 
ant, in which the allegations of said paragraphs are adrritted. No evi- 
dence was offered by the defendant, Carolina Coach Cornoany, pertinent 
to the allegations of the amended complaint. 
' The issues submitted to the jury were answered as follows : 
"1. Was the plaintiff injured by the negligence of the Safety Coach 

Line, Inc., as alleged in  the complaint? Answer : Yes. 
2. What amount of damages, if any, is the plaintiff entitled to re- 

cover ? Answer : $4,400. 
3. I s  the defendant, Carolina Coach Company, liable for the payment 

of said sum ? Answer : Yes." 
From judgment on the verdict that  the plaintiff recover of the de- 

fendants, Safety Coach Line, Inc., and Carolina Coach Company, the 
sum of $4,400, with interest thereon from 9 September, 1929, and the 
costs of the action, the defendant, Carolina Coach Company, appealed 
to the Supreme Court. 

Victor S. Bryanf  a d  C.  V .  J m e s  for pla,intiff. 
Smi th  & Joyner and McLendon. & Hedrick for defendlznt. 
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CONNOR, J. The  defendant, Carolina Coach Company, on its appeal 
to this Court, contends that  there was error on the tr ial  of this action 
in the Superior Court, (1 )  in that the judge overruled its demurrer 
o r e  tenus to the complaint as amended after said defendant was made a 
party to the action, for that  the facts stated therein are not sufficient to 
constitute a cause of action upon which the plaintiff is  entitled to recover 
of said defendant, C. S., .511(6) ; C. S., 518; ( 2 )  in that the judge refused 
to allow its motion a t  the close of all the evidence that thc action as 
against said defendant be dismissed as of nonsuit, C. S., 567; and (3)  in 

clonS that  the judge in his charge instructed the jury that  upon the admiss' 
in the pleadings, which were the only evidence offered a t  the tr ial  perti- 
nent to said issue, tlie jury should answer tho third issue, "Yes." 

The question thus presented for decision is wlietlier upon the facts 
alleged in the amended complaint, admitted by both the demurrer and 
the answer, the defendant, Carolina Coach Company, is  liable as a 
matter of law to the plaintiff for  tho damages sustained by her and 
caused by the negligence of tlie defendant, Safety Coach Line, Inc. The  
plaintiff contends that the defendant, Carolina Coach Company, is liable 
to her for such damages, because after  the commenccnlent of the action, 
and while the same was pending, the defendant, Safety Coach Line, 
Inc., by a bill of sale, conveyed to the said Carolina Coach Company all 
of its busses, tools and equipment, and also all its franchises, rights i11 
and to the lease on the bus station a t  Raleigh, and rights to operate its 
busses in Greensboro. 

I t  is not alleged in the complaint, and there was no evidence a t  tlie 
tr ial  tending to show that a t  the time of the conveyance the Safety 
Coach Line, Inc., was insolvent, or that  said conreyance was made with 
intent to hinder, delay or defraud the plaintiff or other creditors of the 
Safety Coach Line, Inc. ;  nor is thcrc allegation or proof that  there was 
in  law or in fact a merger or consolidation of the Safety Coach Line, 
Inc., with the said Carolina Coach Company; nor is there allegation or 
proof that  the Carolina Coach Company assumed or agreed to assume 
any of the liabilities of the Safety Coach Line, Inc., whether arising out 
of contract or otherwise. There is  neither allegation nor proof that  the 
defendant Carolina Coach Company was a new corporation, organized 
for the purpose of taking over and operating the property of the Safety 
Coach Line, Inc., or that  said Safety Coach Line, Inc., has ceased to 
exist as a corporation. I n  the absence of such allegations in  the com- - 
plaint, there was error in the refusal of the judge to sustain the de- 
murrer. As there was error in the refusal to sustain the demurrer, it  
follows, of course. that  there was error i n  the refusal of defendant's 
motion for judgment dismissing the action as against i t  as of nonsuit, 
and in  the instruction with respect to the third issue. The  fact that  one 
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corporation has purchased and taken a conveyance of the property of 
another corporation does not alone make the vendee liable for the debts 
of the vendor. 

I n  IlfcA7ister v. Express Company, 179 N. C., 556, 103 S. E., 129, it 
is said : "The cases which hold that a new corporation muat pay the debts 
of the original one are those where there was a reorganization, consolida- 
tion, amalgamation, or union, and the new company is subjected to lia- 
bility for the debts and torts of the old company upon the ground of an 
implied assumpsit, or of fraud, or under the trust fund doctrine, or 
because, by reason of the facts and circumstances, the complete absorp- 
tion of the old company and its assets, including its fran~:hise, being the 
leading and controlling one, it is completely substituted in its place and 
thereby becomes the debtor to its creditors.'' We think it manifest that 
this principle does not apply in the instant case. The facts stated in the 
amended complaint are not sufficient to constitute a cause of action 
against the defendant, Carolina Coach Company. Askeiv v. Hote l  Co., 
195 h'. C., 456, 142 S. E., 590. 

The judgment against the defendant, Carolina Coach Company, can- 
not be sustained under the provisions of C. s., 1138. At most these 
provisions, if applicable, would render the conveyance void, with the 
result that although the property conveyed by the defendant, Safety 
Coach Line, Inc., to the Carolina Coach Company, is in the possession of 
the latter, it is subject to levy and sale under executior. issued on the 
judgment in this action in favor of the plaintiff and against the defend- 
ant, Safety Lines, Inc. Upon the facts alleged in the amended com- 
plaint, and shown by the evidence, the Carolina Coach Company is not 
liable to the plaintiff for damages resulting to her from injuries caused 
by the negligence of the defendant, Safety Coach Company. I f  the con- 
veyance of the property is void, because of the provisions of C. s., 1138, 
the Carolina Coach Company acquired no title to the property by reason 
of the conveyance, as against the plaintiff. 1.t does not follow, however, 
that for this reason, the Carolina Coach Company became liable to the 
plaintiff for her damages. 

I t  is manifest, we think, that C. S., 1013, has no ap~l icat ion in the 
instant case. This statute applies only to a sale in bulk of a lurge part 
or the whole of a stock of merchandise. The property conveyed by the 
defendant, Safety Coach Line, Inc., to the defendant, Carolina Coach 
Company was not merchandise within the meaning of the statute. 
Swift & CO. v. Tempelos, 178 N.  C., 487, 101 S. E., 8. 

For error in overruling its demurrer ore tenus, the judgment against 
the defendant, Carolina Coach Company, must be 

Reversed. 
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E. C. WEST v. KORA HINTON JACKSON A N D  HUSBAND, 
TOM JACKSON, ET AL. 

(Filed 21 May, 1030.) 

Mortgages C c-Index of mortgage on land held by entireties under "J. H. 
and wife" held sufficient. 

Where the husband and wife mortgage their lands held by the entire- 
ties and the mortgage is indexed and cross-indexed under "J. H. and 
wife," tlle name of the wife not appearing on the index although it ap- 
peared on the mortgage deed: Held,  the index is sufficient to put a reason- 
able man upon inquiry which would have disclosed the facts, and upon the 
husband's death and the wife's remarriage, a mortgage given by the wife 
and her second husband is subject to the first mortgage, and the subse- 
quent mortgagee is charged with notice thereof, and he may not restrain 
the first mortgagee from foreclosing his mortgage on the ground of insuffi- 
cient indexing, C. S., 3561, although the name of tlle xife should hare 
appeared on the index. 

CIVIL ACTION, before Barnhill, J., at Kovember Term, 1929, of 
HARNETT. 

H. T. Lee and wife conveyed a certain tract of land in Harnett County 
to Jesse Hinton and wife, Nora Hinton, constituting an estate by 
entirety. Thereafter Jesse Hinton and wife, Nora Hinton, secured a 
loan through J. C. Clifford, an attorney of Dunn, North Carolina, and 
to secure the note evidencing said loan, executed and delivered a deed of 
trust to said Clifford, trustee, which deed of trust was duly recorded in 
Book of Deeds 205, page 232, in the office of the register of deeds for 
Harnett County. Thereafter, on or about 2 June, 1924, Jesse Hinton 
died. Subsequently on or about 10 February, 1925, Nora Hinton ap- 
plied to the plaintiff for a loan of $400. The plaintiff alleges that he 
examined the records of Harnett County and found no lien or encum- 
brance indexed or cross-indexed in the name of Nora Hinton, and there- 
upon made the loan for $400. Thereafter, in December, 1926, Nora 
Hinton married the defendant, Tom Jackson. The note secured by the 
deed of trust to J. C. Clifford, trustee, was not paid and in the spring 
of 1927 said Clifford advertised the property for sale under and by 
virtue of the terms of said deed of trust. 

The plaintiff instituted this action to restrain the sale, alleging that 
the Clifford deed of trust was not properly indexed and cross-indexed, 
and that his deed of trust for $400 was a prior lien upon the premises. 
The record discloses that the deed from Lee and wife to Jesse Hinton 
and wife was indexed and cross-indexed, "Jesse Hinton and wife," 
without naming the wife. The deed of trust from Jesse Hinton and 
wife to J. C. Clifford, trustee, was also indexed and cross-indexed in the 
name of "Jesse Hinton and wife," tke name of the wife not appearing 
upon the index or cross-index. 
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Issues were submitted to the jury and by peremptory instructions of 
the court answered in favor of defendants, the tr ial  judge being of the 
opinion that thc indexing and cross-indesing was a sufficient conipliance 
with the statute. 

From judgment rendered upon the rerdict, the plaintiff appealed. 

Jnmcs Best for plaintiff. 
Cli f ford CC Williams for defendanfs. 

BROODEN, J. Was the indexing and cross-indexing of the Clifford 
deed of trust, "Jesse Hinton and wife" a sufficient compiiance with the 
statute? 

Tlic statute, C. S., 3561, requires in  substance that  the indexes of 
recorded instruments required to be kept by the register of deeds "shall 
state in full the names of all the parties, whether grantors, grantees, 
vendors, rendees, obligors or obligees," etc. 

The construction of this statute produces two divergent theories. 
Upon one hand i t  is asserted that as indexing and cross-indexing is an 
essential par t  of registration and essential thereto and since such-index- 
ing is statutory, the statute should be complied with to the exact letter. 
Upon the other hand, i t  is insisted that the underlying philosophy of all 
registration is to give notice, and that hence the ultimate purpose and 
pervading object of the statute is to produce and supply such notice. 
Therefore, if the indexing and cross-indexing upon a give1 state of facts 
is insufficient to  supply the necessary notice, then such incexing ought to 
fai l  as against subsequent purchasers or encumbrancers. Nevertheless, 
i t  is a universally accepted principle that "constructive rotice from the 
possession of the means of knowledge will have the effect of notice, 
although the party was actually ignorant, merely because he would not 
investigate. I t  is well settled that  if anything appears to a party calcu- 
lated to attract attention or stimulate inquiry, the person is affected with 
knowledge of all the inquiry would have disclosed." JVynn v. Grant, 
166 K. C., 39, 81 S. E., 949; Bridgers v. 3'rust Co., ante ,  494. This 
prinicple of law received the sanction of this Court i n  Ely v. .iVorma?t, 
175 N .  C., 294, 95 S. E., 543. I n  that case the Court quoted with 
apparent approval from the Supreme Court of Iowa to the effect "that 
an  index will hold a subsequent purchaser to notice thereof if enough is 
disclosed by the index to put a careful or prudent examiner upon 
inquiry, and if, upon such inquiry, the instrument would have been 
found." 

The authorities upon various aspects of indexing and cross-indexing 
are assembled in  a note in 63 A. L. R., p. 1057, et seq. 

I t  must be conceded that  the indexing and cross-indexing of the deed 
of trust in the case a t  bar is not a strict compliance with the statute, and 
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the registers of deeds throughout the State should doubtless set out on 
the index and cross-index the name of the wife. There are perhaps hun- 
dreds of deeds of trust i n  the State indexed and cross-indexed in  the 
same manner employed i n  the present case, and we are not inclined to 
strike down these instruments as a matter of law, particularly when 
there was sufficient information upon the index and cross-index to create 
the duty of making inquiry. I n  Heaton v. Heaton, 196 N. C., 475, 146 
S. E., 146, the Court held that  if the wife was the actual owner of the 
property and had joined with her husband in  a mortgage thereon that  if 
the name of the wife did not appear upon the index or cross-index, the 
registration was invalid. I t  must be observed, however, that in the 
Heaton case there was absolutely no information or entry sufficient to 
put a person of reasonable prudence upon inquiry. 

The record in the case a t  bar  discloses that the name of the wife, Nora 
Hinton, actually appeared in the deed from Lee and wife to Jesse Hinton 
and wife, Nora Hinton. I n  abstracting the title of Nora Hinton the 
first inquiry would necessarily be, where did Nora Hinton get the land? 
The record would have disclosed that  Nora Hinton and her husband, 
Jesse Hinton, were tenants by the entirety. The records mould have 
further disclosed that Jesse Hinton and wife had executed a deed of 
trust to Clifford, trustee. 

Upon the whole record we are of the opinion, and so hold, that the 
judgment was correct. 

Affirmed. 

CARL C .  DURHAM V. T. HOLT LAIRD A K D  1%-IFE, MARGCERITE 
GOODE LAIRD. DOCKET No. 14406. 

CARL C .  DURHAM v. T. H O L T  LAIRD ASD WIFE, h1ARGUERITE 
GOODE LAIRD. DOCKET No. 14407. 

(Filed 21 May, 1930.) 

1. Actions C a: Appeal and Error J b--Refusal to consolidate actions 
as matter in discretion will be affirmed in absence of abuse. 

Where two actions between the same parties upon the same subject- 
matter are brought, one to recover damages for personal injuries caused 
by the alleged negligence of the defendant, and the other to recover dam- 
ages to property resulting from the same act, tlic refusal of the trial court 
to consolidate the two actions as a matter ill his legal discretion will be 
affirmed on appeal, there being nothing of record to indicate an abuse of 
the discretion. 

2. Appeal and Ewer E h-Question as to whether second of two actions 
could be maintained not presented on record in this case. 

Where two actions are brought for the rcyovery of damages between 
the same parties relating to the same negligent act, one as to personal 
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injury and the other as to property damage, and no motion to dismiss is 
made in the latter, as to it the question as to whether the action would 
lie is not presented on appeal. 

CIVIL ACTION, before McElroy, J., a t  February Term, 1930, of GUIL- 
FORD. 

On 11 November, 1929, the plaintiff instituted two civil actions against 
the defendants. The  summonses in  both actions were served on 16 NO- 
vember, 1929. The first suit is designated as Docket No. 1.4406, and the 
second suit is designated as Docket No. 14407. 

Complaint was filed in  No. 14406, alleging that  on 8 May, 1929, the 
plaintiff was injured in  an  automobile collision due to the negligence 
and carelessness of defendants and resulting in  serious and permanent 
injuries, for  which plaintiff demanded damages in the sum of $10,000. 

I n  Xo. 14407 the plaintiff alleged that  his automobile mas greatly 
damaged in an  automobile collision occurring on 8 May, 1929, and due 
to the negligence and carelessness of defendants, for which plaintiff de- 
manded judgment in  the sum of $2,000. 

The defendants filed an answer in No. 14406 denying negligence, 
pleading contributory negligence and alleging a counterc'aim for  dam- 
ages sustained by the defendants due to the negligence of plaintiff. The  
defendants also specifically pleaded the pendency of No. 1&407 in bar of 
recovery. 

I n  case No. 14407, which may be designated as the case for recovery 
of property damage, the defendant also answered denying negligence, 
pleading contributory negligence, alleging counterclaim, a r  d also pleaded 
the pendency of case No. 14406 as a bar to recovery. 

The  plaintiff filed replies to the answers alleging in sul~stance that  in 
the suit for property damage, to wit, No. 14407, "a portion of which 
damage the insurance company of Nor th  America became subrogatcd by 
reason of the payment of collision damages, and of necessity this action 
for said personal property damage was brought in the name of the plain- 
t i ff ,  and the plaintiff denies that  the pendency of such action is  a bar to 
this action." 

The plaintiff made a motion, after due notice, to consclidate the two 
actions. After hearing the inotion the tr ial  judge entered the following 
order:  "I t  is thereupon considered, ordered and adjudged by the court in 
its discretion that  the said motion to consolidate be, and the same is 
hereby denied." 

From the foregoing judgment the plaintiff appealed. 

D. S e w t o n  Farnell, Jr., and Frazier (6 Frazier for p l a h t i f .  
R .  31. Robimon for defendants. 
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BROODEN, J. The sole question of law presented by this appeal is 
whether the tr ial  judge had the power in  his discretion to refuse to con- 
solidate the actions. 

The cause discloses substantially the following fact setting: A plain- 
tiff brings two suits on the same day, against the same defendants for 
damages growing out of a n  automobile collision. I n  one suit the plain- 
tiff seeks to recover damages for personal injury, and in  the other suit 
compensation for property damage growing out of said collision. The 
defendants, among other things, plead the pendency of each suit as a bar 
to the other, and the plaintiff replies that in the suit for property dam- 
age the Insurance Company of North America is subrogated to a portion 
of such damage. 

u 

I n  determining the legal aspect of consolidation the general rule is 
that  the trial judge has the power to consolidate actions involving the 
same parties and the same subject-matter if no prejudice or harmful 
complications will result therefrom. This salutary power is vested in 
the judge in order to avoid multiplicity of suits, unnecessary costs and 
delays, and as a protection against oppression and abuse. Blount  u. 
Sawyer,  189 N. C., 210, 126 S. E., 512; Fleming u. Holleman, 190 
N. C., 449, 130 S. E., 171; Rosenmann v. Beth-Williams Co., 191 N .  C., 
493, 132 S. E., 282. 

Whether the order of consolidation is entirely discretionary and not 
reviewable on appeal is an  open question in this jurisdiction. Tl'ilder 7;. 

Greene, 172 N. C., 94, 89 S. E., 1062. The whole subject is discussed 
with singular clearness and accuracy in  McIntosh on North Carolina 
Practice and Procedure, pp. 536-539, where all the pertinent authorities 
in  this State are assembled. However. if two consecutive actions are 
brought, involving the same parties and the same subject-matter, and 
the second action cannot be maintained, then in  such event, consolidation 
is not proper. M f g .  Co. I , .  Tirney ,  130 N .  C., 612, 41 S. E., 571. 

On the present state of the record we are not concerned with the aues- 
tion as to whether the action for property damage would lie because 
there is no motion to dismiss, upon the principle announced in Under- 
wood v. Dooley, 197 N .  C., 100. The trial judge based his refusal to 
consolidate the actions upon his discretion, and we cannot say, as a 
matter of law, from a n  inspection of the record, that such order consti- 
tuted an abuse of discretion-particularly in view of the well established 
principle that  there is a p res~mpt ion  in favor of the validity of a judg- 
ment. And, therefore, we are constrained to affirm the decree of the 
tr ial  court. 

Affirmed. 



I N  T H E  SUPREME COURT. 

E. A. BUCKNER v. C. I. T. CORPORATION. 

(Filed 21 May, 1930.) 

1. Principal and Agent A d: Trial B b I n t r o d u c t i o n  of receipt reciting 
agency before proof of agency held not error in thts case. 

The declarations of an alleged agent are incompetent to prove agency, 
but the order in which evidence may be introduced is a matter within the 
discretion of the trial court unless i t  is obvious that prejudice may result, 
and where the plaintiff introduces a receipt from the alleged agent con- 
taining a recital of the agency, and evidence of the agency is later offered 
without objection: Held ,  the defendant was not prejudiced by the order of 
the introduction of the evidence, and his exception based thereon will not 
be sustained on appeal. 

2. Principal and Agent A d-Evidence in  this case heldl sufRcient to 
establish prima facie fact of agency. 

Where there is evidence that an alleged agent has repeo tedly collected 
money upon debts owed to the alleged principal, the inference is permis- 
sible that an agreement to this effect has been made, and the evidence is 
sufficient to make out a prima facie case of agency aliuntle the declara- 
tion of the agent. 

APPEAL by defendant from Harris, J., a t  Special Seplember Term, 
1929, of BUNCOMBE. 

I n  December, 1928, the plaintiff bought a Whippet sedan from Ashe- 
ville Overland-Knight, Inc., a t  the price of $803.16. H e  paid $243, and 
gave the seller his note for $560.16, payable in twelve equal installments 
of $46.68, together with a retained title contract. O n  19 January ,  1929, 
he paid the seller the amount due and took a receipt therefor, which re- 
cited payment for the C. I. T .  Corporation. The  sellw (Asheville- 
Overland-Knight, Inc.) ,  thereafter made an  assignment for the benefit 
of its creditors to  the Wachovia Bank and Trust  Company. The defend- 
ant claims to be a holder of the note and contract i n  due course. 

The following verdict was returned : 
1. Was the Asheville Overland-Knight, Inc.,  the agent for the pur- 

pose of collecting money for the C. I. T. Corporation or 19 January,  
1929 2 

Answer : Yes. 
2. Did the Asheville Overland-Knight, Inc., receive from E. A. Buck- 

ner on 19 January ,  1929, the sum of $540 as the agent for the C. I. T. 
Corporation ? 

Answer : Yes. 
Judgment for plaintiff and appeal by defendant. 

Ilarkins Le. Van  Winkle for appellant. 
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ADAMS, J. The plaintiff recovered a judgment for the cancellation 
of his note and of the retained title contract and for the delivery to him 
of the unencumbered title to the sedan. I t  therefore becomes necessary 
to determine whether the appllant's exceptions present good cause for  a 
new trial  or a reversal or modification of the judgment. 

The  receipt referred to i n  the statement of facts recites the plaintiff's 
payment to Asheville Overland-Knight, Inc., of $540 "for C. I. T. 
Corporation." The appellant excepted for the assigned reason that  this 
recital i s  a declaration of agency made by the agent and was inadmissible 
a t  least until agency had been established prima facie by other evidence. 
The declarations of an  alleged agent, whether written or verbal, are, of 
course, incompetent to prove agency. Realty Go. v. Rumbough, 172  
N. C., 741; drnd t  v. Insurance Co., 176  X. C., 652. Bu t  the order in  
which evidence may be introduced is a matter within the discretion of 
the judge unless i t  is obvious that  prejudice may result; and as evidence 
of agency was afterwards offered without objection, we do not see how 
the defendant was prejudiced by the receipt. The fourth exception pre- 
sents the same question. 

Several exceptions were taken to evidence tending to sliow that for 
some years Asheville Overland-Knight, Inc., had regularly collected 
money from its customers for the defendant. Frorn the testimony i t  was 
permissible to draw the conclusion that an  agreement to this effect had 
been made by the two companies and that ,lsheville Overland-Knight, 
Inc., mas, as the plaintiff contended, an  agent for the collection of the 
note assigned by i t  to the defendant. 

W e  find no error in the court's refusal to dismiss the action or in  the 
instruction given the jury. All the evidence for the plaintiff tended to 
sliow agency, and the only ex idence introduced by the defendant was the 
retained title contract and certain paragraphs in the pleadings. 

K O  error. 

(Filed 21 May, 1930.) 

Bill of Discovery B a---Order for examination of adverse party affirmed 
under the facts of this case. 

Where on defendant's appeal from an order made upon plaintiff's 
motion for the examination of the former before a commishioner to pro- 
cure evidence for drafting the complaint, it appears that the  order was 
issued after careful consideration, and there is nothing to indicate an 
effort on the part of the plaintiff to set a dragnet for the defendant or to 
harass or annoy him, the order will be affirmed on ap~eal .  
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APPEAL by defendants, The H. E. Ferguson Company rtnd American 
Enka Corporation, from Johnson, Special Judge,  at November Special 
Term, 1929, of BUNCOXBE. 

Civil action pending in the Superior Court of Buncombe County. 
The H. K. Ferguson Company, as contractor, and the phintiff, as sub- 

contractor for the brick and masonry work, erected a factory for the 
American Enka Corporation at  Enka, N. C. Plaintiff contends that he 
is entitled to collect from defendants a large sum for la'3or and work 
performed and materials furnished and used in the construction of said 
factory building. Under the terms of the contract between the plaintiff 
and the principal contractor, an alleged arbitration was had, resulting in 
an award for the plaintiff. The validity of this award is denied by The 
H. X. Ferguson Company and the American Enka Corporation. For 
the purpose, therefore, of determining whether the plaintiff should base 
his action upon the purported arbitration award, or upon the original 
contract, he filed a duly verified petition and motion in the cause and 
obtained an order directing certain officers and agents of the appealing 
defendants to appear before a conlmissioner for examination by the 
plaintiff to enable him to procure information for the drafting of his 
complaint. From this order the said defendants appeal, assigning 
error. 

Anderson & Howell and Carter & Carter for plaintiff. 
Bernard, 1Villiams & Wrigh t  for defendants, Ferguson Company and 

Amer ican  E n k a  Corporation. 

STACY, C. J. I t  has been suggested in a number of cases that an order 
for examination, such as the plaintiff seeks, should not be issued except 
after careful consideration and scrutiny, which seems to have been made 
in the instant case. Bailey v. Matfhews ,  156 K. C., 78, 72 S. E., 92. 
We have found nothing on the record to indicate any effort on the part 
of the plaintiff to set a dragnet for the defendants, or +to annoy or 
harass them. Bell v. Bank ,  196 K. C., 233, 345 S. E., 241; Chesson v. 
Bank,  190 N .  C., 187, 129 S. E., 403. But should this appear later on 
the examination, the parties will still be entitled to protection as sug- 
gested in Ward v. Martin,  175 N. C., 287, 95 S. E., 621. 
-1 perusal of the record leaves us with the impression that the order 

was judiciously entered. 
Affirmed. 
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BOHANNON v., TRUST COMPANY. 

MARY W. BOHANNON v. VIRGINIA TRUST COMPANY. 

(Filed 21 May, 1930.) 

Venue A -In this case held: action affected interests in realty and change 
of venue to county wherein land is situate was proper. 

Where the plaintiff has obtained a temporary order restraining the 
defendant mortgagee from foreclosing his mortgage, and defendant makes 
a motion, before the time for hearing, to remove the cause for trial to 
county wherein the land is situate, the motion is properly allowed, it 
appearing that the effect of the action is to redeem land from a mortgage 
or deed of trust, involving the interests or rights of the parties in the 
mortgaged premises. 0. S., 4%. 

APPEAL by plaintiff from Stack, J., a t  February Term, 1930, of 
CATAWBA. 

Civil action to restrain sale of land under deed of trust, for an  
accounting, and to redeem. 

Plaintiff, resident and citizen of Catawba County, brings this action 
in  the county of her residence against the Virginia Trust  Company, a 
foreign corporation, for  the purpose of restraining a sale of land situate 
in  Buncombe County on which the defendant holds a deed of trust as 
surety for a loan, payment of which the plaintiff assumed when she pur- 
chased the land. The  plaintiff and her predecessors having defaulted 
in the payment of said debt, the trustee advertised the property for sale 
under the power contained in  the deed of trust, and the plaintiff in her 
complaint filed 11 Dwember, 1929, prays for a "restraining order . . . 
for a n  accounting . . . and for such other and further relief as may be 
just and proper." 

A temporary restraining order was obtained by the plaintiff, return- 
able before Hon. A. M. Stack a t  the courthouse in  Monroe, 2 January,  
1930, requiring the defendant to appear and show cause, if any i t  had, 
why the same should not be made permanent. 

After due notice to the plaintiff, and before time for answering had 
expired, the defendant, on 16 January,  1930, and before a hearing on the 
temporary restraining order had been held, duly entered a motion to 
have the cause transferred to Buncombe County for tr ial  as the proper 
venue for said action. 

This motion was allowed, and from the order transferring the cause 
to Buncombe County for trial, the plaintiff appeals, assigning errors. 

A .  A. Whitener and Louis A. Whitener for plaintiff. 
Bourne, Parker & Jones for defendant. 
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STACY, C. J., af te r  s ta t ing  t h e  case:  T h i s  action is, i n  effect, one to  
redeem land  f r o m  a mortgage or  deed of trust,  a n d  necessarily calls f o r  
t h e  determination, i n  some form, of the  r igh ts  o r  interests cf t h e  part ies  
therein. T h e  proper  venue, therefore, i s  Buncombe Couniy where t h e  
land  is  situated. C. S., 463. T h e  order  of removal was correctly entered. 
Vaugha,n v. Fallin, 183 N.  C., 318, 111 S. E., 513;  Council1 v. Bailey, 
154 N. C., 54, 69 S. E., 760. 

Causey v. Morris, 1 9 5  N.  C., 532, 142  S. E., 783, strongly relied 
upon  by t h e  defendant, is  not a t  var iance with, bu t  i n  support  of, this  
position. 

Affirmed. 

MARY W. BOHANNOK v. VIRGINIA TliUST COMPANY. 

(Filed 21 May, 1930.) 

1. Appeal and Error D a-Appeal from order or judgment stays further 
proceedings in lower court in respect thereto pending appeal. 

Where a temporary restraining order has been entered in a cause, and 
thereafter an order has been issued removing the cause to another county 
for trial, and an appeal is taken from the order of removril, the appeal 
stays all further proceedings in the lower courts upon the matter appealed 
from or upon matters embraced therein, and an order dissolving the tem- 
porary order, made pending the appeal by a special judge at  chambers iu 
the county to which the action was removed is improvidently entered, the 
court having no jurisdiction until the determination of the ,ippeal involv- 
ing the right of removal. C. S., 655. 

2. Evidence A a: Judges A +Special judge is without authority to hear 
motions in a cause when not commissioned to hold term of court. 

Judicial notice rimy be taken of the fact that a certain person is a 
special judge appointed by the Governor under authority of chapter 137, 
Public Laws of 1929, and unless such special judge has been duly com- 
missioned to hold and was holding the courts of the district a t  the time, 
he is without authority to hrnr and determine a motion to dissolve a tem- 
porary restraining order, but where the record is silent a s  lo  whether he 
was so commissioned at  the time of hearing the motion the Supreme 
Court will omit any definite ruling on this ground. 

APPEAL by  plaintiff f r o m  Xac-Rae, Special Judge, a t  Chambers  i n  
Asheville, 1 3  February ,  1930. F r o m  BUXCOXBE. 

A f t e r  this  cause h a d  been removed f r o m  Catawba County  to  Bun-  
combe County f o r  t r ia l ,  a n d  while  a n  appeal  f r o m  said order  was  pend- 
ing, the defendant  lodged a motion before "Hnn. Cameron F. MacRae,  
judge presiding i n  the  Nineteenth Jud ic ia l  I)istrict," to dissolve the  
temporary  restraining order, originally entered i n  the  cau3e a n d  made  
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returnable before Hon. A. 31. Stack a t  Monroe, N. C., but upon which 
no hearing had been held or ruling made. 

The plaintiff, in apt  time, objected to the jurisdiction and authority 
of MacRae, Special Judge, to make or enter any order affecting the 
rights of the plaintiff, which objection was overruled, and an order was 
entered 13 February, 1930, by "His Honor, Cameron F. MacRae, judge> 
presiding and holding the courts of the Nineternth Judicial District, at  
his Chambers in  the city of Asheville," dissolving and dismissing said 
temporary restraining order. Plaintiff appeals, assigning errors. 

Louis A. Whitener and A ,  A. Whitener f o r  plainfift' 
Bourne, Parker & Jones for defendant. 

STACY, C. J., after stating the case: The order, here challenged, was 
improvidently entered because an  appeal had been taken from the order 
removing the cause to Buncombe County for trial, and this stayed "all 
further proceedings in  the court below upon the judgment appealed 
from, or upon the matters embraced therein." C. S., 655; Prueft  L) .  

Power Co., 167 X. C., 598, 83 S. E., 830. 
B u t  for the order of removal, which was challenged by the appeal 

therefrom, the Superior Court of Buncombe County was without juris- 
diction to hear the matter. Hence, the very question sought to be de- 
termined by the appeal from the order of removal was the right of the 
Superior Court of Catawba County to transfer the cause to Buncombe 
County for trial. McRae v. Commissioners, 74 K. C., 415. 

Nothing was said in  Huntley v. Express Co., 191 N.  C., 696, 132 
S. E., 786, which militates against our present position, for the decision 
in  that case was made to rest upon other statutes and other laws. 

Again, judicial notice may be taken of the fact that Hon. Cameron F. 
MacRae is one of the special judges appointed by the Governor under 
authority of chapter 137, Public Laws 1929, and unless he  had been 
duly commissioned to hold, and was holding, court in Buncombe County 
or the courts of the Nineteenth Judicial District a t  the time the judg- 
ment was signed, which purports to have been rendered "at Chambers," 
he was also, for this reason, without authority to determine the matter. 
Greene v. Stadiem, 197 N .  C., 472, 149 S. E., 685. The record is silent 
as to whether he held such commission, and we, therefore, omit any 
definite ruling on this ground. 

Error.  



I K  THE S U P R E M E  COCRT. 

STATE v. J O H N  JOSES. 

(Filed 21 May, 1930.) 

1. Criminal Law G d-Testimony of deaf mute in this case held competent. 
Upon the trial for a homicide, testimony of a deaf mute that he saw 

the defendant take the arm of the deceased "and make like to cut him" is 
competent with other testimony to like effect and as substantive evidence. 

2. Criminal Lam L e--Question calling for hearsay evidence which is not 
answered will not be held for reversible error. 

Where a question asked by the solicitor of a physician cills for hear- 
say evidence, it will not be held for reversible error if the question is not 
answered and it does not appear what the answer would hlve been. 

APPEAL by defendant from Sckemck, J., at  January  Term, 1930, of 
BUXCONBE. N o  error. 

Attorney-General Brurnmitt and Assistant Att orne y-Gene -a1 S a s h  for 
the State. 

W .  A. Sulliva,n and R. R. Reynolds for defendant. 

ADAMS, J. Four  defendants were indicted for the murdw of Claude 
Gentry. Sam Jones and W. C. Jones were discharged when the action 
as to them was dismissed, E d  Swan was acquitted, and John  Jones was 
convicted of manslaughter. From the judgment pronounced the latter 
appealed. 

There are only two assignments of error. F. G. Hembry testified 
without objection that  he was present when the fatal  wound was in- 
flicted and saw the defendant knock the deceased backward, get on top 
of him, and cut him with a knife in the stomach or side. A deaf mute 
afterwards testified that he saw the defendant take the a rm of the de- 
ceased and "make like to cut him." T o  the last statement the defendant 
excepted. This testimony corroborated Hembry and was itself sub- 
stantive evidence ; i t  was therefore properly admitted. 

Dr. Mooneyhan was asked whether in  his presence the deceased said 
who cut him. The proposed testimony was not res gestce, but the narra- 
tive of a transaction, and was not a dying declaration. I t  was hearsay. 

Moreover, i t  does not appear what the answer would have been. 
There is 

No error. 



N. C.] SPRISG TERN, 1930. 

RI~RRIS 1.'. Y. AID Ti. C O R P ~ R ~ T I O S .  

(Filed 1 May, 1 X O . )  

1. Trial D a-On motion of nonsuit a l l  evidence should be taken in t h e  
light most favorable t o  t h e  plaintiff. 

On dcfendant's motion as  of i1on4uit the evidence nnd every reasonable 
intendm~nt therefrom is to he regarded in the light faroring the estab- 
liuhinent of the plaintiff's cause of action, whether tlie evidence be that 
introduced by either the plaiiitiff or the defendant or elicited from the 
defendant's nitnecses. C. S., 567. 

2. Trial  H b F i n d i n g s  of fact  by court under  agreement a r e  a s  con- 
clusive a s  verdict when supported by evidence. 

t-pon the agreement of the parties that the trial judge hear the evidence 
and find tlw facti: in controversy, the tintlings so made a re  as conclusive as  
the T-erdict of the jury wonk1 have been when the findings are supported 
by the evidence. 

3. Corporations G a-In this case hold: unauthorized transaction made b y  
president was voidable only, and  was ratified b y  t h e  corporation. 

Where a duly passed resolution of the board of directors: of a corpora- 
tion gives general authority to its preqident to borrow money and mort- 
gage the corporate property for the purpose, and the president, in order 
to mwt tlie requirements of the lender, has had certain corporate property 
dceded to him and has personally given a mortgage thereon to the lender 
and then reconrejed the property to the corporation which assumed the 
indebterlness, and the entire proceeds of the loan is turned over to the 
corporation which uses the funtli: to take up a valid corporate mortgage 
on the same lands and for tlie general busiiiess of the corporation, the 
president receiving no pei'sonal benefit from the transaction: H c l d ,  the 
mere fact that the directors had not given the authority to the president to 
make the particular transaction does iiot render i t  void, but voidable 
only, ant1 the act of the corporation in so receiving the benefits is a ratifi- 
cation thereof, and the notes in the hands of a purchaser in due course for 
valuc without notice are  valid, and upon the insolvency of the corpora- 
tion such purchaser's claim to the extent of the value of the mortgage 
lien is  superior to the claims of general unsecured creditors. 

4. Receivers E +In th i s  case held: unauthorized mortgage was ratified 
b y  corporation and  constituted preferred claim against receiver. 

Where the president of a corporation having general authority to bor- 
row money for the corporation has certain corporate property transferred 
to him and gives a mortgage thereon to a lender and reconveys the prop- 
erty to the corporation which assumes the indebtedn~ss and receives the 
full benefit of the transaction with knowledge of its h a r d  of directors, and 
the notes thus secured come into the hands of a n  innocent purchaser for 
value without notice: Held ,  upon the insolvency of the corporation, the 
holder of the notes secured by the registered mortgage is entitled to a 
preference to the extent of the value of the mortgage lien a s  against the 
general creditors of the corporation. 
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MORRIS ?I. T. AXD B. CORPORATION, 

8. Subrogation A a-Where corporation borrows funds to pay off prior 
valid corporate mortgage, lender is subrogated to rights of prior 
mortgagee. 

Where a corporation borrows money through the unauthorized act of its 
president and uses the funds so obtained to take up an e ~ i s l  ing valid cor- 
porate mortgage on its property, equity will subrognte the lender to the 
rights of the prior mortgagee, and upon the insolve~lcy of the corpora- 
tion, the lender's claim is superior to the claims of the general unsecured 
claims against' the corporation. 

APPEAL by W. J. Shuford, r ece i~e r ,  from Stack,  J., at l h r c h  Term, 
1929, of MECI;LEXBYRG. No error. 

This was an  action brought by plaintiff on hehalf of himself and all 
other creditors of the Y. & B. Corporation to hare  a r ece i~e r  appointed 
for the Y.  & B. Corporation. W. J. Shuford was appointed receiver on 
30 Korember, 1927. 

The Guardian Life Insurance Companq of America, a ccirporation of 
New York State, filed a claim with the receirer of the Y. & B. Corpora- 
tion for the payment of certain indebtedness, totaling $50,000 and 
interest, alleging that  it was secured by deed of trust on certain land of 
the Y. & B. Corporation. T h e  material allegations of the complaint: 
J. A. Yarborough and wife, Josephine Yarborough, made rind executed 
a certain note for $50,000 on 28 April,  1927, to the Home Real Estate 
and Guaranty Company of Charlotte, N.  C., and to secure the payment 
of the same executed a deed of trust to P. C. Whitlock and J. Arthur 
Henderson, trustees for the Home Real Estate and Guarani y Company, 
on certain real estate therein described, on t h t ~  corner of East Fourth 
and South Caldwell streets i n  the city of Charlotte, W. C. The same 
was duly recorded in the office of the register of deeds for Mecklen- 
burg County on 3 May, 1927, Book 650, of Deeds, p. 19, a r d  "That the 
property described in said deed of trust and given as security for said 
loan was, a t  the time said note and deed of trust were executed, the 
property of the Y. 8; B. Corporation and was immediately prior to the 
execution of said note and deed of trust conveytd to the said J. A. Yar- 
borough and said Y. & B. Corporation in order that  he r i ight  obtain 
said loan thereon for the benefit of the said corporation, and that  when 
said loan was made the proceeds thereof mere paid to the Tr. & B. Cor- 
poration and said corporation immediately took a conveyance from J. A. 
Yarborough and wife back to i t  for said property and in the deed of 
conveyance assumed the payment of said $50,000 note, and that  i t  has 
been from the time said loan was made, and still is, liable for the pay- 
ment thereof. That the  Home Real  Estate and Guaranty Company im- 
mediately transferred and assigned said note without recourse to the 
National Mortgage Corporation of New York, which company fur- 
nished the money with which to make said loan. That  on 1 2  May, 
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1927, before tlie maturi ty of any part  of said note, the Sat ional  Mort- 
gage Company, for ualue, transferred and assigned said note, together 
nit11 all its rights in and under the deed of trust securing the same, to 
this claimant, the Guardian Life Insurance Company of America, which 
company took said notes before maturity, for value, and without notice 
of any defects or infirmities therein and is still the owner and holder 
thcrcof. That  no par t  of said note, principal or interest has been paid, 
although the first installnlerlt of $2,500 fell due on 28 April,  1928, and 
that  there is now due and owing to this claimant on accouut thereof the 
sun1 of $.50,000 with interest a t  the rate of 6 per cent per annum from 
and after 25 October, 1927, with intrrest on $1,300 unpaid interest since 
28 April,  1928. That  said deed of trust constitutes, as claimant is ad- 
vised, informed and believes, a first lien on the property described 
therein for the payment of said indebtedness and that  said claimant is 
entitled to have its claim allowed as a preferred claim to the extent of 
the value of the property described in  said deed of trust and to have said 
property sold and the proceeds applied toward the payment thereof." 

W. J. Shuford, receiver, on 4 September, 1928, and 13 December, 
1928, in his reports, after setting forth the reasons, disallowed the claim 
as a lien on the real estate before mentioned, but allowed i t  as an unse- 
cured claim against the corporation. Exception was duly made by the 
Guardian Life Insurance Company of America. The  case came on for 
hearing before Stack, J., and the following stipulations of counsel 
appear in the record, duly signed by them: "It  is stipulated in this case 
by counsel for both parties that  a jury trial be waived and tlie presiding 
judge find the facts." The findings of fact and conclusions of law made 
by the court below were in  favor of the Guardian Life Insurance Coin- 
pany of America. Judgment was rendered by the court below in favor 
of the Guardian Life Insurance Company of America. 

The receiver requested the court below to find certain facts, setting 
them forth, which was refused. Exceptions and assignment of errors 
were duly made. The receiver duly excepted to the findings of fact and 
conclusions of law by the court below. Numerous exceptions and assign- 
ments of error were made by the receiver and appeal taken to the 
Supreme Court. The necessary facts will be set forth in the opinion. 

Whitlock, Dockery & Sha,w for Guardian. Life Insurance Company of 
Ameka .  

E. B. Cline, Preston & Ross a,& Tillett, Tillett & Kennedy for 1Y. J .  
Shuford, Receiver. 

CLARKSON, J. The  main points relied upon by the receiver are :  
"1. Tha t  the attempt by J. A. Yarborough to convey corporation prop- 
erty to himself individually, without any authority from the corporation 
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and without the knowledge of any director of the corporation v a s  abso- 
lutely void and passed no title whatsoever to himself individually. 
2. That even if it should be held that  the deed was not v d ,  but only 
voidable, ncvcrthelc>ss under the circun~stances in this casct the deed of 
trust should be declared void upon several separate and disti ~ c t  grounds." 

On the other hand, the Guardian Life Insurance il 'on~pany of 
,lmcrica contends that  the questions involved a re :  "Ths deed from 
Y. 6i 13. Corporntioli to its President, J. A. yarborougl~, dated 28 April, 
1027, was not void, but was voidable, and the burden was on the 
claimant to show that  it mas cither authorized or ratifiec by the cor- 
poration and that  the transaction was fair, open and free from undue 
advantage and fraud. 2. Having received and used the proceeds of the 
loan, for its corporate purposes, the corporation is estopped to repudiate 
the acts of its officers in procuring the loan for it." 

The  receiver, a t  the close of the evidence for  the Guardia 1 Life Insur-  
ance Company of America, and a t  the close of all the evidence, moved 
for judgment as in case of nonsuit. C. S., 567. The  court overruled 
these motions and in  this we think there was no error. We think the 
controversy hinges on the question whether there was sufficient evidence 
to support the findings of fact. 

I t  is the well settled rule of practice and the accepted position in  this 
jurisdiction that, on a motion to nonsuit, the evidence whil41 makes for 
the plaintiff's claim and which tends to support his cause of action, 
whether offered by the plaintiff or elicited from the defendant's wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and he is entitled to  the benefit of every reasonable intendment 
upon the evidence, and every reasonable inference to be J r a ~ i w  there- 
from. Abel v. D w w s k y ,  195 K. C., 867. 

I t  is also well settled in  this jurisdiction that  controverries on issues 
of fact are determinable by a jury, and if there is any competent evi- 
dence on the issue the weight thereof is  for  the jury. I t  was agreed in 
the present controversy that  the court below should find the facts. 

I n  Eley  v. R. R., 165 K. C., a t  p. 79, we find: "A jurqy tr ial  being 
waived, the findings of fact by the judge are  as  conclusive s s the verdict 
of a jury, when there is  evidence to support them (Mat thews  v. Fry,  
143 N. C., 285)." I n  the  Matter of Assessment against Ilailroad, 196 
N. C., 756; Colvard v. Dicus, ante, 270. From the findings of fact 
i n  the court below we think the contentions of the Guardian Life Insur-  
ance Company of America must be sustained. 

The facts found by the court below, and we think there was evidence 
to  support same, were to the effect: That  the Y. & B. Corporation had 
borrowed $30,000 from the American Trust  Company on 7 March, 1927, 
and had made a deed of trust to T .  E. Hemby, trustee for the American 
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Trust  Company, on the land in controversy on the corner of East  Fourth 
and Caldwell streets in the city of Charlotte, N. C. The deed in trust 
was duly recorded. The president of the Y. & B. Corporation, J. A. 
Y:irborough, to take u p  this loan mas desirous of borrowing an addi- 
tional sum on the same property autl payi l~g off that lien, an applica- 
tion was made to the Home Rcal Estate and Guaranty Company of 
Charlotte, K. C. Sundry loans had been made by this corporation for 
the Penn Mutual Life Insurance Company, and in erery instance the 
title to the property had to be transferred to an individual and a lien 
given on the property by the individua1, and the property reconveyed to 
the corporation and it assunled the payment of the indebtedness. The 
law firm of Whitlock, Dockery & Sham, represented the Home Real 
Estate and Guaranty Company in its legal matters. Application for the 
loan of the Y. & B. Corporation was turned over to Henry  C. Dockery, 
a member of the firm. Supposing that  it was a Penn Mutual Life In-  
surance Company loan, he prepared a resolution that  the Y. 6: B. Cor- 
poration deed the property to J. A. Parborough and he and his wife 
then sign the note and deed of trust to  the Home Real Estate and Guar- 
anty Company, of Charlotte, N. C., for  the loan of $50,000, and then 
deed i t  back to the corporation and i t  assume the lien. A11 of which was 
done. A resolution embodying these facts mas given J. A. Yarborough 
for the directors to pass and was returned to Dockery, the certificate 
signed by the secretary of the Y. 8: 13. Corporation, as passed by the 
board of directors with the corporate seal attached. The  truthfulness of 
this resolution was relied upon in making the loan and also a resolution 
of 13 September, 1926, certified by the assistant secretary of the Y. & B. 
Corporation bearing the seal of the corporation. That  resolution, in 
part, is as follows.: "Be i t  resolved, that the officers of the corporation 
be, and they are  hereby, authorized and empowered to borrow money to 
be used in the business of the corporation, i n  such amounts and a t  such 
times as they may, i n  their best judgment, deem proper, and to give the 
notes or other evidences of indebtedness of the corporation in evidence 
thereof, and secure the same by pledge of personal property or choses in 
action or by mortgage or deed of trust conveying personal or real prop- 
erty owned by the corporation." 

I n  the deed made back to the Y. & B. Corporation by J. A. Yar-  
borough and wife, on 29 April, 1927, is the following: "Except the lien 
of a deed of trust executed by J. A. Yarborough and wife to  P. C. Whit- 
lock and J. Arthur Henderson, trustees, dated 25 April, 1927, securing 
$50,000, which said indebtedness the party of the second part hereby 
assumes and agrees to pay as part of the consideration, for this convey- 
ance." The papers carrying out the transactions were in  due form and 
immediately recorded. That  the $50,000 note and deed of trust securing 
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same were duly transferred and assigned by the Home Real Estate and 
Guaranty Company to the Kational Mortgage Company of Kew York, 
for value and without recourse, except as set out in the contract between 
Xational Mortgage Corporation and Home Real Estate cud Guaranty 
Company, dated 29 April, 1926, and that the Home Rral Estate and 
Guaranty Company forwarded to said National Mortgagcb Corporation 
the original note, the original decd of trust to  secure said note, with the 
ccrtificate of register of decds showing 3 Nay, 1927, to he the date it 
was filed for record, the opinion of Whitlock, Dockery Ez Sham that said 
decd of trust constituted a valid first lien on said real property, the 
financial statement of J. A. Yarborough showing his net worth to be 
$226,800 and the appraisal of said real property. Natiolal Nortgage 
Corporation, relying upon the validity of said deed of trust as a first 
lieu on said real property, and the opinion of Whitlock, Dockery & 
Shaw that it constituted a valid first lien on said property, and upon 
the truthfulness of the financial statement of J. A. Yarborough, and 
upon the appraisal of said real property purchased said notc and security 
from Home Real Estate and Guaranty Company, and paid to it as a 
consideration therefor the sum of $50,000 on 11 May, 1927. That 
Y. & 13. Corporation on 11 May, 1927, received from Hornc. Real Estate 
and Guaranty Company through a check endorsed by J. A Yarborough 
the sum of $50,000 for the said note of J. A. Yarborough and Josephine 
Yarborough, secured by said deed of trust, the sum of $30,010 thereof 
having been applied to the payment, satisfaction and cancaellation of a 
note for $30,000 owed by Y. & B. Corporation to the American Trust 
Company, of Charlotte, N. C., and to the cancellation of a deed of trust 
on said real estate from said Y. 6: B. Corporation to T.  E. Hemby, 
trustee, securing the payment of said $30,000 note and interest and the 
remainder of said loan having been immediately received by Y. & 13. 
Corporation, less brokerage and commissions, and placed to its credit in 
the American Trust Company, of Charlotte, N. C., and used by the 
Y. & B. Corporation in the ordinary course of its business. That the 
National Mortgage Corporation, after receiving said note and deed of 
trust from the Home Real Estate and Guaranty Company, sold the 
same to the Guardian Life Insurance Company, and on 153 May, 1927, 
transferred and assigned said note and deed of trust to the said Guardian 
Life Insurance Company for $50,000, and that the said Guardian Life 
Insurance Company has been ever since the said transfer and is now the 
bona fide owner and holder of said note and the security thwefor. That 
at  the time of the payments by the National Mortgage Corporation and 
the Guardian Life Insurance Company, neither of them had any actual 
knowledge that the said loan was made for the benefit of the Y. & B. 
Corporation, and said payments were made by them in the belief that 
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the note and deed of trust were the individual note .and deed of trust 
of J. A. Yarborough and Josephine Yarborough, his  wife, but both of 
said corporations were charged with notice of whatever the records in 
the register's office in Xecklenburg County would disclose as to the title 
of said real estate of Y. & B. Corporation described in  the deed of trust 
received from J. A. Yarborough and whatever is referred to in the deed 
of trust itself. The  deed from Y. & 13. Corporation to J. 8. Yar-  
borough, the deed of trust from J. A. Yarborough and Josephine Yar-  
borough, his wife, to P. C. Whitlock and J. Arthur Henderson to  secure 
the payment of the note for $50,000, payable to Home Real Estate and 
Guaranty Company and the deed from J. A. Yarborough and wife, 
Josephine Parborough, to Y. 6: B. Corporation, each of which were 
filed for record 3 Xay ,  1927, were freely and openly made in good faith, 
and without actual or constructive fraud, and J. A. Yarborough derived 
iio personal benefit from the transaction, but the Y. & B. Corporation 
receired the full benefit of the loan. That  W. J. Shuford, receiver of 
the Y. & B. Corporation, ,on  15 December, 1927, paid the first semi- 
annual installment of interest on said loan in full and his action was 
thereafter reported to the Superior Court of Xecklenburg County. That  
on 4 June,  1928, tlie receiver filed a petition in said cause requesting 
the court to make an  order allowing him to  pay the second installment 
of interest, which fell due on 28 April, 1928, and also the first install- 
ment of principal which fell due on tho same date. That  the resolution, 
in part  heretofore set forth, was duly passed a t  a duly called and prop- 
erly constituted meeting of the board of directors of the Y.  & B. Cor- 
poration, held on 13  September, 1926, as shown by the minutes of the 
corporation. That  the resolution in reference to  this loan was not 
passcd a t  a duly called and properly constituted meeting of the board of 
directors of the Y .  & B. Corporation, held on 30 April, 1927. That  in 
reality no meeting was held a t  that  time and no such resolution was 
passed by the directors, but the certified copy of such resolution was 
presented to tlie attorneys of the lender and a copy thereof spread on the 
minutes of the corporation. That  the action of the officers of the P. & B. 
Corporation in  borrowing said money from the Home Real Estate and 
Guaranty Company and securing same by a deed of trust on the property 
at the corner of South Caldwell and East  Fourth streets in the city of 
Charlotte mas acquiesced in by said corporation, and it receired and 
enjoyed the full benefit of the $50,000, which had been obtained by the 
apparent authority of its officers, if not by the real authority of the 
directors. Tha t  the directors of said corporation left the management of 
its business largely in the hands of J. A. Yarborough, its president, and 
particularly left to  him the business of securing funds for the corpora- 
tion. That  by deed of trust, dated 6 October, 1927, registered in  
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Book 678, page 300, Y. & B. Corporation conveyed to  H. C. Alexander, 
trustee, to secure an  indebtedness of $15,000 due to  1ndus;rial Loan and 
Investment Bank, i n  which deed of trust the Y. & R. Corporation recog- 
nized the deed of trust to P. C. Whitlock and J. Arthur Henderson, on 
the same property securing said note of $50,000, payable to Home Real 
Estate and Guaranty Company filed for record 3 May, 1927, to be a 
ral id first deed of trust on said real property. 011  6 October, 1927, a 
resolution on the minutes of the Y. SE B. Corporation authorized the 
officers to borrow $15,000 from T h e  Industrial  Loan and Inrestmelit 
Bank of Charlotte, N. C., by deed of trust on the property in contro- 
versy. I n  said resolution is the following: "The said deed of trust to 
be a lien thereon subject only to the deed of trust dated 28 April, 1927, 
registered in Book 650, a t  page 19, to P. C. Whitlock and J. Arthur 
Henderson, trustees, securing the payment of an indebtedi~ess of $50,000 
up011 tlie terms therein provided. N. J. Orr,  being first sworn, says: 
1. That  the board of directors of the Y. & B. Corporation a t  the princi- 
pal office of the corporation, a t  a meeting duly called and convened 
6 October, 1927, all of tlie members of said board of directors being 
prescnt in person, by unai~imous rote adopted n rcsolutio~i of wl~icli the 
foregoing is a copy. 2. Tliat he is tlie secretary of the T. & 13. Corpora- 
tion. 3. That  the fort.going is a true and esact copy of the resolutioll 
adopted by the board of directors a t  tlie time and place ai'orcsaid as tlie 
sanio appears in the mi~iutc  book containing a record of 111e meeting of 
tlie board of directors of the Y. & 13. Cor1)oration. This tlie 7th day of 
October, 1927. N. J. Or r  (Seal) .  The  Y. SE B. Corporatioil, Cl~arlotte, 
N. C. (Sworn to and subscribed before me this 7 October, 1927'. Tlios. 
C. Hayes, N. P, My Commission expires 25 February, 1929 (Seal) .)"  
Tliat tlie Y. & I3. Corporation in aec~p t ing  and having rccorded tlie deed 
of reconwyancc by J. L\. Yarborougll a i ~ d  wifv, in assuniil~g the p a y n i e ~ ~ t  
of the $30,000 deed of trust in said deed, in rccciving the $30,000 aud 
usiiig sanlc for corporate purposes, and particularly ill using $30,000 of 
the mo~iey ill paying off tlic American Trust  Compally tlcctl of trust 
on this same property, by recognizing this $30.000 dccd of trust in giving 
a later deed of trust 011 tlic smnc property, and by o t l~c r  :I( ts, r;~tificd the 
acts of J. A. Yarborough iii this inattcr. That  tlie Y. cv 1). Corpor~l- 
tion, in resorting to the three conveyances il~stcntl of a dircct trust dceci 
in borroui l~g tlie money, did so in order to mcct the requi remo~~ts  of tlie 
lender who would not lend money to a corporation on its mortgage or 
tleed of trust, mid that in this transaction ncitller the borrower nor 
lend(3r did so to eradc the Consolidated Statutes of North Carolina, 
sections 1138, 1140 or tlic public policy of thc Statc. '.'l~c t l~rce  coii- 
~ c y a ~ ~ c e s  arc equivalent to a iiiortg;~gc by tlie Y. & 13. Corporati011 and, 
tliercfore, would be subject to the rights of jutlguient crctlitors, if :111y, 
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under those sections. From the findings of fact by the court below, sup- 
ported by the evidence, we think, under all the facts and circumstances 
of this action, the transactions complained of by the receiver were not 
void, and if only voidable were ratified by the Y. & 13. Corporation. 

I n  X f g .  Co. c. Bell, 193 K. C., a t  p. 371, the following principle is 
laid down: "The controlling principles of law with respect to validity 
of deeds made by a corporation to its officers or directors may be sum- 
marized as follows: 1. The corveyance of the property must be author- 
ized by the corporation or ratified by it. 2. The law presumes that such 
conveyances are invalid and imposes upon the purchaser the burden of 
establishing that  the purchase is fair, open and free from imposition, 
undue advantage, actual or constructive fraud. 3. Such conveyances 
will not be declked void as a matter of law. but it is a question for the 
jury to determine upon all the evidence as to nlietlier the vitiating ele- 
ments enter into the particular transaction." 

The court below found the facts, and there is eridence to support the 
findings, that  the conveyances lwre not only authorized by the Y. & B. 
Corporation, but ratified by it. That  the Guardian Lifc Insurance Com- 
pany, the claimant, mas the bona fitle owner and holder of the $50,000 
note and deed in trust securing same. That  the transaction was freely 
and openly made in good faith, the corporation receiving full value, 
a i ~ d  there was no actual or constructive f r aud ;  that  the transactions 
were ratified by the Y. & B. Corporation and Yarborough derived no 
personal benefit from the loan, but the Y. 6: B. Corporation TI-as bene- 
fited. 

We think that  the principle as to estoppel against innocent third per- 
sons is correctly stated and supported by abundant authority in 
Fletcher's Cyc. Corp., Vol. 3, part  see. 1891, p. 3081-2: "It  is  doubtless 
true that  where a contract is  exeeutory, i t  cannot be specifically enforced 
nor can an action for damages for breach thereof be brought, where 
it mas authorized a t  an irregular meeting of the directors; unless it 
has been duly ratified, or the acts of the stockholders are such as to 
corlstitute an estoppel. But where the contract has been executed by the 
other party thereto, a different question arises. I n  such a case the rule 
laid down in a former chapter as  to the effect of the informalities in  
esecuting a corporate contract governs, and i t  is held that  the corpora- 
tion which has received the benefits of the contract cannot set up  that the 
director's meeting which authorized it xvas irregular in some respects. 
The  rule is  that  illegality or irregularity in  a directors' meeting can- 
not be set u p  to defeat the rights of innocent third persons dealing with 
tho corporation, since, i n  the absence of notice to the contrary, they have 
a right to assume that  the proceedings were legal and regular-that 
notice was given, that a quorum was present, that  the meeting mas called 
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in  the mode prescribed by the charter or by-laws, etc. Thus, want of 
notice of a special meeting to one or more directors does not affect the 
validity of acts or contracts of the corporation a t  such a meeting, so f a r  
as third persons dealing with the corporation are concerned, since they 
have a right to assume that  the meeting was regular. I n  ot,her words, one 
dealing with a corporation cannot be affected by a failure of the cor- 
porate agents to observe the rules and regulations enacted for the internal 
management of the corporate affairs, especially where s x ~ h  regulations 
are contained in by-laws as distinguished from those contained in stat- 
utes or the charter, on the theory already noticed in a preceding chapter 
that mere informalities cannot be availed of by the corporation where 
the other party to the contract has performed his part of the contract. 
However, there may be constructive notice of the defects.'' 

I n  Ctou10 v.  Pine Product Co., 114 K. C., at  p. 309, are find the fol- 
lowing: "It was held in  Curf is  v. Piedmont Co., 109 N .  C., 401, that  
this statute was applicable to executory and not executed rontracts. And 
this upon the sound doctrine that the defense of u l t m  vires will not 
avail when the contract itself has been in good faith fully performed by 
the other party, and the corporation has had the full benefit of the con- 
tract. 2 Beach P r .  Cont., section 424." Me~shon, v. Morris. 148 N .  C.. 
49; X f g .  Co. v. Buggy 'co., 152 N. C., 633; Bank v ,  oil Co., 157 
N.  C., 302. 

I n  Paper Co. I ) .  Chronicle, 115 N.  C., at  p. 145, the law is stated: 
"It is well settled that corporations, other than railroac corporations, 
have a general poa7er to mortgage their property, unless there is some 
provision in their charters expressly prohibiting or regula~ ing this right. 
'The right to mortgage is a natural  result of the right t3  incur an  in- 
debtedness.' Cook on Stock and Stockholders, 760-779. Even where the 
charter provides as to how the assent of the stockholders is to be given, 
and this is not strictly followed, 'such a provision is regarded as intended 
for the protection and security of the stockholders, and in the absence 
of fraud and objection upon their part, defects in the proceeding by 
which the assent is given cannot be made to invalidate the mortgage, 
unless they are of such a substantial character that the giving of the 
assent cannot be inferred. . . . Other corporate cn:ditors cannot 
raise this objection to the mortgage.' Cook, supra,, note 2, and the au- 
thorities cited.'' 

I n  Edwards v. Supply  Co., 150 X. C., a t  p. 172-3, it is held: "It would 
have been otherwise if at  the time the money was author..zed to be bor- 
rowed the company had authorized the mortgage to be executed to secure 
its officers, who agreed to sign the note as endorsers. I n  such case the 
money received mould have balanced the debt secured and would have 
paid off that amount of prior debts to others or would otherwise have 
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aided the business of the company. Such arrangements are often neces- 
sary, and when bona fide are valid. Banking Co. v. Lumber Co., 91 
Ca., 624, cited and approved; Hill v. Lumber Co., 113 N.  C., 179." 

I n  Morris v. B m i g h t ,  179 N .  C., at  p. 301-2, i t  is written: "The con- 
tract to convey is sufficient in  form, and, having been executed by the 
general manager of the company, apparently within the course and 
scope of his powers, and in  the line of the company's business, is prima 
facie binding on the company. Ba,nk v. Oil  Mill, 157 N .  C., 302; 
Clowe v. ImperiaP Pine Product Co., 114 N .  C., 304. And, if it were 
otherwise, the company having acquired the plaintiff's interest in his 
father's land and the timber thereon under and by virtue of the act of 
the secretary and general manager, are concluded on this question. They 
mill not be allowed to accept and hold the benefits of the agreement and 
repudiate the authority of the agent by whom i t  was made. McCracken 
v. R. R., 168 N. C., 62-67; Spmnt v. May, 156 N.  C., 388; Watson, 
Trustee, v. Mfg .  Co., 147 X. C., 469; 10 Cyc., 1073." Cardwell v. Gar- 
rison, 179 N .  C., 476; Bank 2;. Bank, ants, 477; Banking d Trust 
Co. v. Safety Transit fines, ante, 675. 

I n  Trust  Co. v. Rose, 192 IT. C., at  p. 678, the matter is thus stated: 
"The vice-president and cashier had the power, without special authority 
of the board of directors, to execute the bond, and to transfer and assign 
the notes, to be held solely for the purpose of saving harmless the sure- 
ties on the bond. The bank received the benefit accruing from the 
transaction (Trus t  Co. v. Trust  Co., 188 N.  C., 766). The transfer and 
assignment of the notes were entirely free from any taint of fraud, bad 
faith or undue advantage (Everett v .  Stadon, ante, 216) ; defendants, 
although officers and directors of the bank, had no personal interest, and 
received no personal benefit from the transactions (Everett 2;. Sfaton,  
ante, 221)." 

As to the question of ratification and estoppel, the following is found 
in  4 Fletcher Cyc. Corp., see. 2178, p. 3378, et  seq: "If the officers of a 
corporation or other persons assume to act for the corporation without 
any authority a t  all, or  if they excecd their authority or act irregularly, 
and the act is one which could have been authorized in the first instance 
by the stockholders, board of directors or subordinate officers, as the 
case may be, i t  may be expressly or impliedly ratified by them, and thus 
be rendered just as binding, except as to intervening rights of third 
persons, as if i t  had been authorized when done, or done regularly. I n  
this respect a corporation is subject to substantially the same rules as 
a natural person. A corporation 'is governed, like an individual, by the 
same principles as to the ratification of the acts of its agents and as to 
estoppel i n  pak.' Not only may acts in excess of the authority of a 
corporate officer or agent be ratified, but also informal or irregular 
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acts of corporate officers or agents. I f  an act or conlract of a cor- 
porate officer or agent is beyond the scope of his authority, or is invalid 
because of informalities making the act or  contract voidable but not 
void, the corporation has two courses open to it.  I f  it  desires not to be 
bound thereby, i t  may escape liability by promptly repudiating the  act 
or contract, after notice thereof, and, if benefits have been received, 
returning them or otherwise placing the other party in skatu quo. I f  i t  
desires to rat ify the contract, i t  may either expressly rat ify i t  or im- 
pliedly rat ify i t  by conduct. . . . (p.  3389.) And hornledge upon 
the part  of the corporation will be presumed from slight circumstances 
where i t  has had the benefit of the contract. . . . ( p .  3403-4.) But, 
as in case of ratification by a natural  person, it may by parol, or may be 
implied from the conduct of the corporation, or of officers having author- 
i ty to ratify, in accepting the benefits, with knowledge of the facts, or 
otherwise treating or recognizing the contract or act as binding; and 
under some circumstances i t  may be implied from a mere failure to 
repudiate or disaffirm the same. As in case of a ratification by an indi- 
vidual, the ratification may be express or implied. I f  implied, it  may 
result from (1)  accepting and retaining the benefits of the act or con- 
tract, ( 2 )  silence or acquiescence, or ( 3 )  other affirmati1.e acts showing 
a n  adoption of the act or  contract. There need not be anqy formal action 
of the board of directors, and the ratification need not be express nor 
shown by vote or resolution of the board of directors. . . . (p. 3411-15). 
As a g e ~ e r a l  rule, if a corporation, with knowledge of the facts, accepts 
o r  retains the benefit of an unauthorized contract or other. transaction by 
its office17 or agents, as  where i t  receives and uses or retains money or 
property paid or delivered by the other party, or accepts the benefit of 
services, etc., it  thereby ratifies the contract or other transactions, or 
will be estopped to deny ratification. This rule is based upon the doc- 
trine of ratification in toto, under which a principal must either rat ify 
the whole transaction or repudiate the whole. H e  cannot separate the 
transaction and rat ify the par t  that  is  beneficial to him, repudiating thc 
remainder; but if he, of his own election and with "~11 knowledge, 
accepts and retains the benefit of an  unauthorized transaction, he must 
also accept the par t  that  is not beneficial and will be held to ha re  rati- 
fied the whole." Greenleaf T .  R. R., 91 N. C., 33; L u i s  7%. R. R., 95 
3. C., 179; ITill v. R. R., 143 r\'. C., 539; Wafsolz v. Mfg.  Co., 147 
K. C., 469; Bank v.  Drug Co., 152 N .  C., 142; Anderson v.  C o ~ p . ,  155 
X. C., at p. 135;  Phillips v. Land Co., 176 N .  C., 514. 

The case of Duke v. Markham, 105 K. C'., 131, relied on by the re- 
ceiver is not applicable to the facts i n  this case. I n  that  case the assent 
to the mortgage expressed elsewhere than a t  a meeting and no cor- 
porate seal was attached to the mortgage. The probate x a s  also insuffi- 
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cient and did not authorize registration and was ineffectual to pass title 
as against creditors. The mortgage was invalid, being void. I t  is fur-  
ther said i n  the case of Duke v. Xarkham, supra, a t  p. 136: "It is true 
the connnon seal is prima facie evidence that a deed or contract is the 
act of the company, and that the seal has been affixed by authority, 
though i t  is competent to go behind the seal and show that i t  was not 
affixed by legally exercised authority of the company. I n  this case there 
was no common seal of the company attached. While a seal is not essen- 
tial to the validity of a chattel mortgage, in the absence of the com- 
pany's seal there is no presumption of its being the corporation's act, and 
i t  devolved upon the party relying upon the mortgage to show that the 
agent or officer had authority to execute it. . . . (p. 137.) The 
receipt and use of the money is not of itself, as we have seen, a sufficient 
ratification by the corporation. But i t  is immaterial here whether there 
was a subsequent ratification or not. Ratification would be good between 
the corporation and the mortgagee, but would not validate, as to other 
creditors, a mortgage which was invalid when registered." O'Seal v. 
Wake County,  196 N. C., 184, is in relation to counties making contracts, 
and this is regulated by statute. 

I t  will be noted that $30,000 of the $50,000 was used to pay off a lien 
to T. A. Hemby, trustee, for the American Trust  Company. The doc- 
trine of subrogation is invoked by the claimant, Guardian Life Insur- 
ance Company. 

I n  Pub. Co. v. Barber, 165 N .  C., a t  p. 487-8, i t  is said: '(The doctrine 
is one of equity and benevolence, and, like contribution and other similar 
equitable rights, was adopted from the civil law, and i ts  basis is the 
doing of complete, essential, and perfect justice between all the parties 
without regard to form, and its object i s  the prevention of injustice." 
Jeffreys v. Nocutt, 195 N. C., 339. 

I n  Morgan v. Gollehon, 149 S. E., a t  p. 486 (Va.), speaking to the 
subject, Prentis, C. J., said:  "The weight of authority, however, as is 
shown in the note to 5 Pomeroy's Equity Ju r .  ( 2  ed.), p. 5193, sec. 2347, 
and the modern cases support the view that subrogation is generally 
allowed where the loan was made by one who took a security from the 
borrower which turned out to be invalid," citing numerous authorities. 

I n  85 R. C. L., subrogation, part  sec. 26, p. 1343, we find: "It is well 
settled that where the security given for the loan which is used to pay off 
a n  encumbrance turns out to be void, although the person taking i t  ex- 
pected to get good security, he will be subrogated to the rights of the 
holder of the lien which the money advanced is used to pay; and that in 
such case the person advancing the money cannot be regarded as a 
stranger or volunteer, there being no intervening equity to prevent." 
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MORRIS V.  Y. AND B. CORPORATION. 

The  receiver contends tha t  this deed i n  trust t o  T .  A. Hemby, trustee, 
was also inkalid, but from the facts found by the court below and the 
position here taken, we cannot so hold. The temporary arrangement to 
cancel the $30,000, so that the $50,000 could be obtained, does not affect 
the right of subrogation from the facts i n  this case. 

Even in  the case of Duke v. Markham, supra, i t  was, held "that the 
common seal is prima facie evidence that  a deed or contract is the act of 
the company and that  the seal has been affixed by authority, though i t  
is competent to go behind the seal and show that  i t  was not affixed by 
legally exercised authority of the company." This prima facie evidence 
was for the court below to consider, as  the agreement was to the effect 
that the facts mere to be found by the court below. T h e  receiver made 
numerous exceptions and assignments of error to the effect that  the find- 
ings of the court below were not supported by any evidence in  the case, 
but that  every such finding of fact was contrary to the evidence. Tha t  
the court below from the evidence should find certain facts setting them 
out, that  every conclusion of law found by the court belcw was not war- 
ranted by the facts and contrary to law. All of which from the position 
here taken we cannot subscribe to. These exceptions and assignments of 
error cannot be sustained. 

We think the court below had sufficient evidence to find that  the 
claimant was a bona fide purchaser for value, withou, notice of any 
defects in this transaction; that  the transaction was not void but void- 
able; that  i t  was authorized and ratified; that  the matter was freely and 
openly made in good faith, without actual or constructive fraud, and 
that  the corporation received full  value. 

Jt is well settled in R. R. v. C'omrs., 188 N. C., at  p. 267: "&I party 
having notice must exercise ordinary care to ascertain the facts, and if 
he fail to investigate when put upon inquiry, he is  chargeable with all 
the knowledge he would have acquired had he made the necessary effort 
to learn the t ru th  of the matters affecting his interests. [T'ynn v. Grant, 
166 N. C., p. 45." Mills v.  Kemp, 196 N. C., a t  p. 3: 4. W e  do not 
think this principle applicable i n  this case. 

The  receiver representing the gcweral creditors, v e  do not think, can 
complain. The  general creditors no doubt in giving credit trusted this 
corporation which now appears woefully insolvent. Those who give 
credit to corporations and others should do so with due care and upon 
thorough investigation. I t  appears from the findings of 111e court below, 
supported by evidence, that  the claimant here and those tlirougll whom 
i t  claims relied upon the resolution of the Y. & B. Corpcrntion and cor- 
porate conveyances in due form, approved by attorneys of unquestioned 
ability and integrity, that i t  woultl have a first lien on ihe property in 
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controversy as a security for its loan. The  transactions being in good 
fai th and free from fraud and ratified; the Y. 6: B. Corporation receiv- 
ing full value, claimant was looking to the security and loaned the mouey 
on the fai th of the security-the general creditors did not look to any 
security. From the findings of fact thc loan transaction was carried out 
in good fai th and without fraud, the Y. & B. Corporation receiving full 
value-the $50,000. 

From the findings of fact in this case by the court below, supported 
by evidence, it would be contrary to equity for the court to allow the 
receiver of the Y. 6: B. Corporation to retain the $50,000, which the cor- 
poration received the benefit of, and avoid the lien now held by a bona 
fide purchaser for value without notice, made in  good fai th and without 
fraud and prima facie regular and valid-the resolution in  due form 
giving authority. The  conveyances were duly executed and recorded in 
accordance with law and afterwards ratified. This  is a contest between 
an  innocent third party and the corporation, upon an  executed contract- 
the corporation receiving the benefit. A court of equity is  not disposed 
to disturb an  executed contract, where the person or corporation has re- 
ceived full value, where the transaction is bona fide, free from fraud and 
where there is no mutual mistake. This is not a contest between the 
members of the corporation. 

We may add that  this Court has thoroughly considered this action for 
a long time, recognizing its importance. We find in law 

N o  error. 

HARVEY MORRIS, ON BEHALF OF HIMSELF AND ALL OTHER STOCKHOLDERS 
AND CREDITORS OF THE Y. A N D  B. CORPORATION, v. THE Y. ASD B. COR- 
PORATION. 

(Filed 21 May, 1930.) 

1. Trial D a: Evidence B a-Prima facie case is sufficient to take issue 
to  the jury, the burden of proof remaining on the plaintiff. 

Where the plaintiff's evidence makes out a prima facie case the issue is 
for the jury, and its affirmative finding is sufficient in law, the burden of 
proof remaining on the plaintiff throughout the trial. 

2. Trial E g-Where the charge of the court construed as  a whole con- 
tains no material or  prejudicial error, a new trial will not be awarded. 

A charge of the court to the jury mill not be held for reversible error 
for which a new trial will be awarded if the error in the charge when 
construed contextually as a whole is not material and does not deprive 
the appellant of a substantial right. 
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3. Appeal and Error J d-Appellant must show that he mas deprived of 
substantial right in order to be entitled to a new trial. 

Upon appeal to the Supreme Court the presunlgtio1i i:3 ng:~inst the np- 
pellnnt, and lie must show that he has been drprired of n substantial 
right i n  the Superior Court to be elltitlet1 to a new trial. 

L \ ~ ~ ~ ~ . t ~  by TiT. J. Shuford, receiwr, from Sfad,, J., and a jury, a t  
March Term, 1929, of M~cri~,tirunrrxc,. S o  error. 

This is an  action brought by plaintiff O I L  behalf of himself and all 
other creditors of the Y. E; 13. Corporation to ha re  a rcwirer  appointed 
for the Y. E; 13. Corporation. IfT. J. Shuford was appointcd permanerit 
receiver on 30 November, 1927. The  Irltlustrial Loan md Inwstment  
Bank of Charlotte, N. C., filed a claim with the r ece i~e r  of the Y. 6: B. 
Corporation for the payment of a cwtain note dated 6 October, 1927, for 
$15,000, alleging that  it was secured by deed of trust to H. C. ,\lesander, 
trustee, on certain land in Charlotte, N.  C., on the corner of Fourth 
and Caldwell streets, "subject only to a prior lien thereor consisting of a 
deed of trust dated 28 April, 1927, registered in Book 650, a t  p a p  19, 
said registry, from J. A. Yarborough and wife, Josephine Yarborough, 
to P. C. Whitlock and J. Arthur Henderson, securing a principal in- 
debtedness of $50,000 with 6 per cent interest thereon in :iccordance with 
tho terms of said deed of trust." 

The sum of $600 has been paid on said note. W. J. Shuford, on 
10 August, 1928, in his report, after setting forth the reasons disallowed 
the claim as a lien on the real estate before mentioned, but allowed it a s  
an  unsecured claim against the Y. & B. Corporation. 

Exception was duly made by the Industrial Loan 2nd Investment 
Bank. The  case came on for hearing before Stack, J., and a jury. 

The issues submitted to the jury and their answers thereto were a s  
follows : 

"1. Did J. A. Yarborough, as president and treasurer, and N. J. Orr,  
as secretary, obtain for the Y. R- B. Corporation from the Industrial 
Loan and Investment Bank the sum of $15,000 upon the note, deed of 
trust and certificate designated as plaintiff's Exhibits A, B and C ?  
Answer : Yes (by consent). 

2. Was $7,004.80 of said loan applied to the payment and cancellation 
of a note described in  a deed of trust on the Y. & B. Corporation's prop- 
erty, and $2,051.23 applied in payment of the 1926 ciiy taxes of the 
Y. & B. Corporation, and the balance, less interest and expenses, de- 
posited by Y. 8: B. Corporation to its account in the First  National Bank.  
of Charlotte ? Answer : Yes (by consent). 

3. Did the directors of the Y. & B. Corporation on 13  September, 
1926, adopt a resolution as appears on pages 75 and 76 of the Minute 
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Book of said corporation, authorizing the said officers of the Y. & 13. 
Corporation to borrow money in such a way, and at  such times as in 
their judgment deemed best and secure same by mortgages or deeds of 
trust on the property of the corporation? Answer : Yes. 

4. I f  so, were notices given to all of the directors in  accordance with 
the by-laws that such a resolution would be presented for consideration 
at  that  meeting? Snswer : Yes. - 

5.  I f  so, was a quorum of directors present at  such meeting? Answer : 
Yes. - 

6. Did the directors of the Y. & 13. Corporation on 6 October, 1927, 
adopt a resolution as set out in  plaintiff's Exhibit C ?  Answer: Yes. 

7. I f  so, were not'ices given to all of the directors as required by the 
bylaws of the corporation, that such resolution would be presented to 
the meeting? Ansiver : Yes. 

8. I f  such meeting was held, was a quorum of directors present? 
Answer : Yes. 

9. Did the president and secretary of the Y. & B. Corporation repre- 
sent to the plaintiff bank that  the resolution as set out in plaintiff's 
Exhibit C, had been adopted by the directors of said corporation; and if 
so did the plaintiff rely upon such representation, and was said repre- 
sentation, if made, a material inducement to the making of the loan of 
$15,000 to the Y. & B. Corporation? Answer: Yes. 

10. Did the president and secretary of the Y. 6. B. Corporation from 
time to time, piior to 6 October, 1927, mortgage or assume to mortgage 
the corporate property for the purpose stated i n  said mortgages? 
Answer : Yes. 

11. I f  so, were any of the said mortgages executed without any special 
authority? Answer : Yes. 

12. I f  the said officers executed mortgages, or attempted to esecute 
mortgages on corporate property without authority, did the directors 
have actual notice of the execution of any such mortgages? Answer: 
No." 

Judgment was rendered on the verdict in favor of the Industrial Loan 
u 

and Investment Bank. The receiver made numerous exceptions and 
assignments of error and appealed to the Supreme Court. 

Stewart, HcRae & Bobbitt for Industrial Loan and Investment Bank. 
E. B. Cline, Presfon d2 Ross and Tillett, Tillett & Xennedy for TB. J .  

Shuford, receiver. 

CLARKSON, J. The court below denied the motion of W. J. Shuford, 
receiver, for judgment as in  case of nonsuit. C. S., 567. I n  this we 
see no error. 
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I n  Je#rq/ 1 % .  Nfg.  Co., 197 S. C., 725-6, the law is st:~teci as follows: 
"Our decisions are to the effect that a prima facie showing takes the 
case to the jury, and it is therefore. a question for the jury to determine 
whether or not the necessary facts h a r e  been established. This rule of 
law v a s  tersely expressed in Speas v. Baxk ,  188 N. C., !i24, as follows: 
'-1 prima facie casc, or prima facie e~idence ,  docs not clioiige the burden 
of proof. I t  only stands until its weight is met by evidtnce to the con- 
trary.  The  opposing party, howerer, is not requirccl as a matter of law 
to offer evidence i n  reply. H e  only takes the risk of an adverse verdict 
if lie fails to do so. The case is carried to tlie jury on n prima facie 
shouing, and it is for them to say whether or not tlie crt~cial  and neces- 
sary facts haye been established.' " 

Taking the charge as a whole, we think no prcjudicid or rwersible 
error is shown on this aspect. I n  re Boss, 182 N. C., a t  p. 478, we find 
the following: "It  is now the settled rule of appellate courts that verdicts 
and jlidgmeiits will not be set aside for harrnless error, or for mere error 
and 110 more. T o  accomplish this result, it must be madv to appear not 
only that  the ruling complained of was erroneous, but t h i t  it was mate- 
r ial  and prejudicial, amounting to a denial of some sul~stantial  right. 
Our system of appeals, providing for a review of the trial court on ques- 
tions of law, is founded upon sound public policy, and appellate courts 
will not encourage litigation by reversing judgments for diglit error, or 
for  stated objections, which could not have prejudiced the rights of ap- 
pellant in any material way. Bur& z.. Lifaker, 181 X. C., 376; I n  re 
Eden's Tt7i71, ante, 398, and cascs there cited. Again, error will not be 
presumed; it must be affirmatively established. The appellant is  re- 
quired to show error, and he muqt make i t  appear plainly, as the pre- 
sumption is against him. I n  r e  Smith's 1TTill, 163 hT. C., 464; Lumber 
Co. 1 1 .  Buhmann, 160 N.  C., 385; Alberfson I.. Terry, 10h N. C., 75." 

We think the issues answered in  favor of the Industrial  Loan and I n -  
vestment Bank sufficient to sustain the judgment. The  assignments of 
error on the par t  of the receiver were not material arid if clrrors were not 
prejudicial or  reversible. F o r  the reasons given in  the companion case 
in which the Guardian Life Insurance Company of America mas claim- 
ant, we think the judgment of the court below should be r~ustained. We 
find in law 

N o  error. 
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WADE 0. COSRAD, EMPLOYEE, v. COOK-LEWIS FOUNDRY COMPANY, 
EMPLOYER, AND AMERICLV MUTCAL LIABILITY INSURANCE COJI- 
PANY, CARRIER. 

(Filed 21 May, 1930.) 

1. Master a n d  Servant F +Injuries from accident i n  course of, a n d  
arising ou t  of employment a r e  compensable under  Workmen's Com- 
pensation Act. 

The Workmen's Compensation Act takes into consideration certain 
elements of a mutual concession between the emplo~er  and employee by 
which the question of negligeme is eliminated, and liability under the act 
rests upon the employer upon the condition precedent of an injury by 
accident occurring in the course of employment and arising out of it. 

2. Sam-Definition of "accident" within meaning of Workmen's Com- 
pensation Act. 

The word "accident" within the meaning of the Workmen's Compensa- 
tion Act is  defined to be an unlooked for or untoward event which is not 
expected or designed by the person who suffers the injury, and the mere 
fact that the injury is the result of a wilful and criminal assault of a 
fellow-servant does not of itself prevent the injury from being accidental. 

3. Sam-Definition of words "out of and  i n  t h e  course of t h e  employ- 
ment" as used i n  t h e  Workmen's Compensation Act. 

I n  construing the Workmen's Compensation Act the words "out of and 
in the course of the employment," used in connection with injuries com- 
pensable thereunder, is not to be determined by the rules controlling in 
negligent default cases a t  common law, but a n  accidental injury is com- 
pensable thereunder if there is a causal relation between the employment 
and injury, if the injury is one which, after the event, may be seen to 
have had its origin in the employment, and it  need not be shown that  it  
is one which ought to have been foreseen or expected. 

4. Sam+Injury inflicted by fellow-servant a f te r  altercation arising ou t  
of a n d  i n  t h e  course of employment is  compensable. 

Where in a proceeding under the Workmen's Compensation Act the evi- 
dence tends to show that  the employee was a moulder in the employer's 
foundry, and that he struck his negro assistant with a shovel after the 
assistant had spoken words to  him he deemed insulting, whereupon the 
assistant left the employment and returned and shot the claimant while 
he was doing his work, causing permanent injury, is  sufficient within the 
intent and meaning of the terms "injury by accident arising out of and 
in the course of the employment." 

5. Appeal a n d  E r r o r  E *Where record is silent as t o  material fact  a t  
issue, cause will be remanded f o r  definite determination thereof. 

Where in proceedings under the Workmen's Compensation Act there is  
no finding or adjudication in reference to the contention of the employer 
that  the claimant's injury was occasioned by his wilful intention to injure 
his assailant, a fellow-servant, the cause will be remanded for a definite 
determination of the question. 
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APPEAL by American Mutual Liability Insurance Company, carrier, 
froin Lyon,  Entergency Judge, at Sorember Civil Term. 1929, of GUIL- 
FORD. Remanded. 

This is a proceeding brought by the plailitiff under the Workmen's 
Compensation Act to recover compelisation for permanent disability 
alleged to have been caused by the infliction of personal injury. 

The proceeding was commenced on 28 August, 1939. 011 10 Septem- 
ber, 1929, the parties appeared before Xat t  H. Allen, Commissioner, 
and on 28 September he made an a~vard. His findings of fact are as 
follows : 

1. That on 20 July, 1989, at  about 9 o'clock a.m., the plaintiff was 
injured as the result of an accident which arose out of and in the course 
of his employment. 

2. That as a result of his injury the plaintiff has been totally dis- 
abled within the meaning of the Korth Carolina Workmen's Compensa- 
tion Act, is now so disabled and that total disability will in all prob- 
ability continue for some time. 

3. That the injury sustained by the plaintiff is of such a nature that 
total disability may be followd by a more or less estended period of 
partial disability. Dr. J. L. Sowers, who attended the plaintiff, having 
testified that the plaintiff had a large gun-shot wound ir his right side, 
the wound being about two inches deep and about one inch in diameter, 
and that about two-thirds of the plaintiff's lung is compressed and not 
in use, and that the plaintiff will never be able to use all of his lung. 

4. That the plaintiff and the defendants are bound by the provisions 
of the North Carolina Workmen's Compensation Act. 

Upon the facts he made this award : 
1. That the accident which resulted in injury to the plaintiff arose in 

the course of his employment, as the plaintiff was engaged in the per- 
formance of the duties required by his employment at the time of the 
accident. 

2. That there was a causal connection between the accident and the 
employment of the plaintiff in that the plaintiff, as an incident to his 
employment, had a right to require that his assailant, a colored fellow- 
workman, treat him with proper respect. 

3. That there having been a causal connection between the accident 
and the employment, the accident arose out of the employment. 

4. That the accident arose out of and in the course of the employ- 
ment, and the parties, plaintiff and defendant, having been subject to the 
provisions of the North Carolina Workmen's Compensation Act, the 
plaintiff is entitled to compensation for his injury. 

I t  is, therefore, ordered that an award be made against the defendants, 
and each of them, to pay to the  lai in tiff compensation for total dis- 
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ability beginning from 19 July, 1929, and continuing during total dis- 
ability for a period not to exceed four hundred weeks, at the rate of $18 
per week, payable weekly, and that the defendants pay for medical and 
surgical services and hospital bills. That this cause be retained for fur- 
ther hearing to determine the extent of permanent partial disability, 
if any. 

His award was thereafter reviewed by the full commission and 
affirmed. The carrier appealed to the Superior Court and Judge Lyon 
modified the award by limiting the compensation to $6,000, and affirmed 
it in all other respects. H e  gave judgment accordingly and the carrier 
appealed to the Supreme Court upon error assigned. 

King, Sapp & King for appellant. 
Walser & Walser for appellee. 

ADAMS, J. The claimant and a colored man named Dolly Squires 
were employees of the Cook-Lewis Foundry Company-the plaintiff a 
moulder and Squires a helper. They engaged in a conversation pertain- 
ing to their work, and Squires addressed to the claimant language 
deemed by the latter to be insulting. The claimant then struck Squires 
with a shovel. Squires left the shop, went to the employer's office, and 
received his wages. About half an hour later he went back to the shop, 
put the barrel of a shotgun through a hole in the wall, and shot the 
plaintiff in the back, thereby inflicting serious and permanent injury. 

The Workmen's Compensation Law prescribes conditions under which 
an employee may receive compensation for personal injury. Section 2 ( f )  
declares that "injury and personal injury shall mean only injury by 
accident arising out of and in the course of the employment, and shall 
not include a disease in any form, except when it results naturally and 
unavoidably from accident." The condition antecedent to compensation 
is the occurrence of an (1) injury by accident (2) arising out of and 
( 3 )  in the course of the employment. 

Was the injury suffered by the claimant an injury by accident? I n  
construing the word "accident" as used in the Compensation Act we 
must remember that we are not administering the law of negligence. 
Under that law an employee can recover damages only when the injury 
is attributable to the employer's want of due care; but the act under 
consideration contains elements of a mutual concession between the em- 
ployer and the empIoyee by which the question of negligence is elimi- 
nated. "Both had suffered under the old system, the employer by heavy 
judgments, . . . the employee through old defenses or exhaustion 
in wasteful litigation. Both wanted peace. The master in exchange for 
limited liability was willing to pay on some claims in the future where 
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in the past there had been no liability at  all. The  servmt  was ~villing 
not only to give up  trial by jury, but to accept f a r  less thxn he had ofteu 
won in court, provided he  was sure to get the small sun1 without hal ing 
to fight for it." Stertz c.  Indusfriul Ins. Commission, 91 Wash., 588, 
158 Pac., 256. 

The result was that the Compensation Law discarded the theory of 
fault as the basis of liability and conferred an  absolute right of com- 
pensation on every employee who is injured by an  "accident arising out 
of and in the course of the employment." Smi th  v. Light Co., anfe ,  
614. The word "accident," as used here, has been defined as an un- 
looked for and untoward event which is not expected or designed by 
the person who suffers the injury. i4~motation-Workmc~i~'s Compensa- 
tioil, L. R. A,,  1916,1, 227; Furst Rerber Cut Stone Co. 21. Xays ,  144 
N.  E .  (Iiid.), 857. I n  Garrcff  v. Gudsden Cooperage Co., 96 So. (Ma.) ,  
188, it is said that  the courts, looking at  the matter from the workman's 
viewpoint and construing the legislative intent as beinp, on economic 
grounds, to provide compensation for employees against pxsonal injury 
not expected or designed by them, have adopted a meaning deemed neces- 
sary to give effect to the broad legislative purpose. Accordingly, while 
the decisions are not uniform, i t  is generally held that the mere fact that 
an irljury is the result of the wilful or criminal assault of a third person 
does not prevent the injury from being accidental. Re McJTicol, 
L. R. A., 1916,4, 306 and note; Strasmas v. Rock Island 170~1 i%fin. Co., 
15 A. L. R., 576; Pinkerton Nat .  Detective Agency v. Walkel,  35 
A. L. R., 557; Anderson v. Security Bldg. Co., 40 A. L. R., 1119. 

I t  follows from what precedes that the meaning of the phrase "out of 
and in the course of the employment" is not to be determined by the 
rules which control in  cases of negligent default at  common law; for 
one of the purposes of the recent act is to increase the right of employees 
to be compensated for injuries growing out of their employment. Sun- 
dine's Case, 218 Mass., 1, L. R. A., 1916A, 318. The words "out of" 
refer to the origin or cause of the accident and the words "in the  
course of" to the time, place, and circumstances under which i t  occurred. 
Raynor v. Sligh Fumitura Co., 146 N.  W., 665; Hills v. Blair, 148 
N .  W., 243. There must be some causal relation between the employ- 
ment and the in jury;  but if the injury is one which, after the event, 
may be seen to  have had i ts  origin in  the employment, i t  need not be 
shown that  i t  is one which ought to have been foreseen or ,expected. 
Ba,um v. Industrial Cornmission, 288 Ill., 516, 6 A. L. Ib., 1242. T h e  
decisions of various courts contain practical illustrations of the princi- 
ple. For  example, a claimant was foreman in  a shoe factory; an em- 
ployee who had been repairing machines approached the claimant in  a 
dark room, placed his arms about the claimant's neck and drew his head 
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against a lead pencil which injured the claimant's eye. Jlarkel l  v. 
Daniel  Green Felt S h o e  Co., 221 N. Y., 493, 116 N. E., 1060. Likewise 
an  eniployee while engaged in  his work was struck in the eye by a mis- 
sile tlironii by a fellow-servant. L e o n b m n o  1..  C'han~plaln Fzlk J l ~ l l s ,  
869 N. Y., 470, 1 3  A. I,. R., 522. Again, a workman mas injured in  a 
quarrel  with another over interference n i t h  his nork.  I'ekin Cooperage 
Cfo. L,. I n d m f r i a l  Commission, 285 Ill. ,  31, 120 S. E., 630. I n  tllese 
cases the in jury  was lield to be by accident arising "out of7) tlie eniploy- 
iiient. S'ocha c. Czdah!y Pack ing  Co.,  13 -1. L. R. (Neb.) ,  513. 

An accidcnt arising ''in the course of" the employment is one nhich  
occurs while "the employee is  doing what a man so employed m:~y rea- 
sonably do \tithin a tirne during which lie is employed and at  a place 
where he may reasonably be during that  time to do that  thing"; or onc 
wliicli "occurs in  tlie course of the employment and as tlie result of a 
risk involved in  tlie cinploymcnt, or incident to it, or to conditiorlr uiiclrr 
n hich i t  is required to be performed." Bi-yan f  c. Fi.ssell, 84 S. J .  I,., '72, 
Anno Cns., 1918U, 764; ~11arthiatello u. L y n c h  Real f ! j  C o r n p n y ,  9 1  
Conn., 260, 108 ,It., 799. One of tlie risks inrolved in tlie eriiploynirnt 
i.; the liability of illjury iuflictcd by f r~ l lowser~al l t s .  A l r ~ t r ' c t ~ s o ~ ~  v. ,?'(I- 

c ~cr l ty  UltJg. (lo., .supi'a. So it has hecri stated as a g ~ u e r a l  pro1)osit1011 
that  the phrase "out of ant1 ill tllr coursc of tlie e~iiploynic~lt" e~ l~b rnccs  
only those accidents uliich happen to a serxtll~t nlille he  is c11gqed ill 
the discharge of some function or  duty wliicli lie is autliorizcd to u n d ~ r -  
take and xhich  is calculated to furtlicr. d i rwt ly  or intlirrt~tly, tlie 
master's busiriess. L l~~no t a t i o l~ -Work~ l i c~ i7 s  (lonipeilsation, 1916Ajf'.21; 
D a d e f h  L?. Roach  d. Sc~chcr C'o., 36 ,I. I,. H., 142. 

I n  Leonhruno I > .  C'havtplain S ~ l k  J l ~ l l s .  s l ~ p r a ,  the xew Tork  Court 
of Appeals used this language : ' 'The ri5ks of in jury  incurrcd in t l i ~  
crowded contacts of tlic factory through the acts of f~~ l low-nork r~ lc~ l  are 
not measured by tlie te~lderlcy of sucli act5 to serve the iiinstcr7s business. 
X a u y  things that  liave no such t(wdtm(y are (lo11e by \ \ork~non evwy 
day. Tllc test of liability under the statutc is not tlic: niaitc,r's drrr l i r-  
tion, whether liis own or  that  of his reprcsclr~tutii cs i~ctirlg \r ithiri the 
scope of their authority. The test of liability is tlie relation of the 
service to the injury,  of tlir cmploynrcmt to the risk." 

These principles applied to the facts in tllc presclit cnsc lcatl to tlrix 
coliclusiori that  the illjury arose out of nrld in  tlic course of tlic em- 
p loy~~ ien t .  But,  evcn so, tlie appellnnt finally innkcs this contention : 
Even if the claimant sustained "illjury by accitlclrt arising out of arid 
in  the course of thc einployincnt," he is not cntitlctl to compcusation 
lwcause his injury mas occasionetl by his v i l fu l  i~l tention to injurcl 
Squires-i. P., that  his assault on Squires occ:~sioried t11c assilult whicli 
resulted in  liis ow11 injury. Sec. 13. Or1 this point the burdell of proof 
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is  upon h i m  who claims the  exemption under  th i s  section; bu t  as  there 
i s  n o  finding o r  adjudicat ion i n  reference t o  t h e  contention t h e  cause i s  
remanded f o r  a definite determinat ion of t h e  question whether  the  
claimant's i n j u r y  was  occasioned by h is  wilful  intention t o  i n j u r e  h i s  . . 

assailant. 
Remanded.  

STATE v. E. C. JAYSES. 

(Filed 25 May, 1930.) 

1. Intoxicating Liquor A 21: Constitutional Law B a-Strbte may enact 
more stringent laws in regrtrd to prohibition than Bolstead Act. 

Under the inherent powers the State retains in matteris not delegated 
to the Federal Government, the State may enact a statute more stringent 
tlmn the Federal Statute relating to intoxicating liquor when not in con- 
flict with the Eighteenth Amendment to the Federal Constitution or with 
Federal statutes, although the State law was enacted to conform to the 
Federal Statute. 

2. Intoxicating Liquor C c-Possession of property designed for manu- 
facture of intoxicants is unlrtwful under C. S., 3411 ( d ) .  

I n  the interpretation of C. S., 3111(d), m:~liillg i t  unla~vful to possess 
any property "designated" for use in miniufacturing intoricating liquor, 
the \ ~ o r t l  "designated" is construed to mean "designed," m ~ d  so used it  is  
held in this case that  evidence of the defendant's guilt of possessing parts 
of a still designed and intentled for the purpose of manuf;lcturing intosi- 
c:~ting liquor was sufficient to he suhn~ittetl to the jury and to sustain 
their verdict of guilty, and the fact that the parts had not been assembled 
into a distillery is immaterial under tlle language of tlle statute. 

3. SamcClmrge of possession of property designed for nm,nufacture of 
intoxicants is not charge of an attempt to commit a crime. 

An indictment charging the defendant with n violation of' C. S., 3111(d), 
in that  he had in his possession propc,rty designed for the manufacture of 
intosicating liquor is not identical with a c h r g e  of an attempt to com- 
mit a crime. 

4. Criminal Law I< +Prayer for judgment may not be vontinurd over 
objection of defendant. 

Where the verdict finds a defendant guilty of :I criminal offense, prayer 
for judgment may not be conti~iurd oycr the objection of the defendnnt. 

BKOGDEX, J., dissents. 

APPEAL by  defendant  f r o m  O g l r s l ~ y ,  J., a t  Sovember  Term, 1029, of 
CALDTVELL. 

Cr imina l  prosecution tried upon a n  indictment  cliarging the  defend- 
a n t  wi th  h a r i n g  i n  h i s  possession "certain utensils and  contrivances, 
t o  wit,  distill ing outfit, jnrs, jugs, worm, beer, malt ,  barrels, etc., de- 
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signed and intended for the use in the unlawful manufacture of intosi- 
cating liquors," contrary to tlle prorisions of 3 C. S., 3411 (d ) .  

The  evidence for the State tends to show that  on the afternoon of 
7 Febrtlary, 1925, two officers of Caldwell County were out in the 
woods looking for a still;  they found the defendant about 300 yards from 
his house; he had a spade digging a place in  the side of a branch, while 
near by n a s  a big sheet-iron vessel with a wooden bottom in it, "a big 
sheet-iron distillery," as tlie witness described it, about three feet deep, 
holes punched in the top to nail a head on, capacity apparently 100 gal- 
lons. On seeing the officers, the defeiidant ran  a n a y  and did not return 
until about three hours thereafter. 

The  defendant testified that  the receptacle he had was intended for 
use in watering his tobacco plants; that i t  was unfit for  distilling pur- 
poses; that  the branch, so called, was only a drain and had no water in 
i t  a t  the t ime; that he did not run  from the officers; and that he was 
not preparing or i n t e ~ d i n g  to make any liquor. 

Motion for judgment as in case of nonsuit; overruled; exception. 
Verdict : Guilty. 
Judgment :  "Prayer for judgment continued two years upon eondi- 

tion that the defendant pay a fine of $50.00 and tlie costs, and upon 
further condition that he does not violate the prohibition laws and upon 
further condition that lie does not take a drink." Objection and es- 
ception. 

Defendant appeals, assigning errors. 

STACY, C. J., after stating the case: T l ~ e  second seiitc'nce of 3 C. S., 
3111(d) is as follows: "It shall be u ~ ~ l a m f u l  to have or p o s w s  any 
liquor or property designated for the mariufacture of liquor i~~ ten t l ed  
for use in violating this article, or ~vhich  has been 40 used, and  no prop- 
erty rights shall exist i n  any such liquor or ~~rope r ty . "  The  word "dcsig- 
nated," appearing herein, was e ~ i d c n t l y  intended for "thigned," and 
may be so regarded. S. v. Bell, 184 S. C., 701, 115 S. E., 100. W e  
omit any consideration of the clause, "or which lias been so ubed," as it 
is  uniiecessary to decide its meaning or validity on the present appeal. 

TTlde it does not appear that  tlle TTolstead Act, 41 G. S. Statutes at 
Large, 305, contains a provision exactly like tlie one under which tlie 
defendant has been indicted (Danovitz c. 7.7. X., decided 5 Xay,  1930), 
and notwithstanding the Turlington Act, ell. 1, Public L a n s  1923, mar 
ostensibly adopted "to make the State law conform to the Xnt io~ia l  law 
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in  relation to intoxicating liquor," nevertheless i t  is the generally 
accepted view that  the several States may legislate more stringently on 
the subject than the Congress has done. S. v. L C Z S S ~ ~ P ~ ,  ante, 352, 
This power existed in the States prior to the adoption of the Eighteenth 
Amendment and the passage of the Volstead Act, and wich power is 
still preserved to them under the Tenth Amendment to the Constitution 
of the United States. S. v. Harrkon, 184 N. C., 762, 114 8. E., 830. 

I t  is true that  i n  the instant case the defendant's evidence, if believed, 
would have warranted an  acquittal, but the State's evidence, considered 
in its most favorable light, the accepted position on a motica to nonsuit, 
was apparently sufficient to carry the case to the jury. I n  this respect, 
we find no error. The defendant is not charged with a 7  attempt to 
commit a crime ( 8 .  v. Addor, 183 N. C., 687, 110 S. E., 6ti0), but with 
having in his possession certain utensils designed and intended for use 
in  the unlawful manufacture of intoxicating liquor. The fact that  they 
had not been completely assembled or arranged for the purpose would 
seem to make no difference under the language of the statu:e. 

The form of the judgment would seem to be objectionable. S. v. 
Gooding, 194 N. C., 271, 139 S. E., 436; S. v. Schlichfev, 194 N .  C., 
277, 139 S. E., 448. Prayer for judgment may not be continued over 
the defendant's objection. S.  v. Burgess, 192 N. C., 668, 135 S. E., 771. 
Here the defendant did object to its continuance. Hence, the judgment, 
as entered, will be stricken out and the cause remanded for a valid 
judgment. 

Error,  and remanded. 

BROODEX, J., dissenting. 

SARA C. G .  B E C H T E L  r .  JOHN N. BOHANSON ASD WIEE, MART TIT. 
BOHAXNON, B. B. B I B L E  AND HIS WIFE, MART BIBLE,  AYD K E S T E R  
WALTON, TRUSTEE. 

(Filed 28 May, 1930.) 

1. Pleadings D a-Demurrer should not be sustained mheve plaintiff is 
entitled to any relief upon the complaint. 
9 demurrer ore tenus to a complaint should not be suqtained if upon 

the facts alleged in the complaint the plaintiff is entitled to any  relief 
as n matter of law. C. S., 518. 

2. Cancellation of Instruments A &-Grantee is not entitled to set aside 
deed for misrepresentations as to encumbrances made to another. 

The purchaser of Innris at a foreclosure sale of a mortgage may not 
have his deed set aside for fraudulent representations as to encumbrances 



3. C.] SPRING TERM, 1930. 731 

made to the mortgagee by the mortgagor, in order to be entitled to such 
relief it is required that he allege that such representations were made to 
him with the intent that he should rely thereon. 

3. Deeds and Conveyances O f--Grantor covenanting against encum- 
brances is estopped from setting up claim against purchaser from 
grantee. 

Where the grantor of lands covenants in his deed that the title is free 
and clear from encumbrances he is estopped from settin5 up a prior mort- 
g:lge lien thereon in his own favor as against his grantee or those claim- 
ing under h i~n,  and a demurrer to the complaint of the purchaser from 
the grantee alleging these facts should be overruled, and the plaintiff is 
entitled to hare the grantor permanently restraiued from enforciug his 
lien and have the lieu removed as a cloud upon his title in the event of a 
verdict in his favor. C. S., 1743. 

- ~ P P E A L  by plaintiff from Finley, J., a t  December Term, 1929, of 
B r s c o M ~ ~ .  Reversed. 

From judgment dismissing the action, plaintiff appealed to the 
Suprcmo Court. 

Joscph TT'. Little for ~ l a i n f i f f .  
A. A. T17hitener and Louis A. Whitener for defendants. 

C o ~ s o ~ ,  J. After answer filed, setting up defenses to plaintiff's re- 
covery in this action on the merits, defendants demurred ore terlzrs to the 
complaint, for that the facts stated therein are not sufficient to constitute 
a cause of action. Upon the hearing, the demurrer mas sustained. C. S., 
51s. From judgment dismissing the action, plaintiff appealed to this 
Court. I f  upon the facts alleged in  tlie complaint, plaintiff is entitled, 
as a matter of law, to any relief, the judgnlcnt must be reversed. S'. v. 
Il'msf C'o., 192 N. C., 246, 134 S. E., 656. 

Plaintiff has failed to state i n  ller complaint facts sufficient to consti- 
tute a cause of action upon which she is entitled to recover of defendant 
for false and fraudulent rrpresentations n i t h  respect to the title to the 
land described in the complaint. She alleges that  tlie defendant, Jolm 
N. Bohannon, falsely and fraudulently represented to  John A. Beclitel. 
Iwr husband, that  the land described in  the complaint was free and 
clear of encunibrances. This representatiou was made, however, to the 
said John  -1. Bechtel as an officer and agent of the LaFayette Dwelop- 
ment Company, a corporation, during negotiations betveen the said 
John  S. Boliaunon and the said Jolni -1. Bechtcl resulting in the sale 
and conveyance of the said land by the defendants, John X. Bohannon 
and his wife, and B. B.  Bible arid his wife, to the LaFayette Derelop- 
rnent Company. Plaintiif thereafter purchased the land at a foreclosure 
sale made by tlie trustee in a deed of trust by ~vhich  the said LaFayette 
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Development Company had conveyed the said land to s e a r e  the pay- 
ment of certain indebtedness. She does not allege that  any representa- 
tions were made to her or to any one acting in her behalf, by the de- 
fendants or by any one of them with respect to encumbrances on the 
land, at  the time she purchased the same at  the sale made by the trustee. 
Defendants are  not liable to plaintiff because of representations alleged 
to have been made to John A. Bechtel while he was actin~z as an  officer 
and agent of the LaFayette Derelopment Company, although these rep- 
resentations were thereafter communicated by the said John A. Bechtel 
to the plaintiff, prior to her purchase of the land. An essential element 
of a cause of action for the recovery of damages for false and fraudu- 
lent representations is that the representations alieged to be false and 
fraudulent were made with intent that  the plaintiff shall act upon them. 
Corley Co. v. Griggs, 192 N. C., 171, 134 S. X., 406. I n  ihe absence of 
a n  allegation that  the representations were made by the d2fendant with 
intent that  plaintiff shall act upon them, the complaint is subject to 
demurrer on the ground that the facts stated therein are not sufficient to 
constitute a cause of action. 

However, i n  her complaint, plaintiff alleges that in their deed convey- 
ing the land to the LaFayette Development Company, the defendants, 
John Bohannon and B. B. Bible, covenanted with the said company, its 
successors and assigns that the said land was then free and clear of 
elicumbrances. At the date of said deed, there was on record a deed of 
trust executed by the defendant, B. B. Bible, conveying to the defend- 
ant, Iiester Walton, trustee, an  undivided one-half interest in said land 
to secure the payment of a note payable to the defendant, John N. Bo- 
hannon. Bv virtue of said deed of trust. the said John N. Bohannon 
had a lien on said land for the payment of said note. Having covenanted 
in his deed to the LaFayette Derelopment Company that the land con- 
 eyed thereby was free and clear of encumbrances, the defendant, John 
N. Bohannon, is estopped as against the plaintiff, who is now the owner 
of the land, claiming under the LaFayette Ilevelopment Company, to 
assert that  he  has a lien on the land for the payment of his note. Upon 

A " 

the facts alleged in the complaint and admittcld by the deinurrer, plain- 
tiff is entitled to iudgment that the defendant, John K. Bohannon, be " - 
permanently enjoined and restrained from causing the l m d  to be sold 
under the power of sale contained i n  the deed of trust to ;he defendant, 
Iiester Walton, trustee, or from otherwise causing said l m d  to be sold 
for the payment of his note. The  said deed of trust is a cloud upon the 
title of the plaintiff to said land, which she is entitled to have removed. 
C. S., 1743. Plotkin v. Bank, 188 K. C., 711, 125 S. E., 5 i l .  
''-1 grantor of land with full covenants of warranty . s  estopped to 

claim any interest in the granted premises. And where he holds a prior 
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mortgage on the premises, he can assert no rights as mortgagee against 
his  grantee." 10 R. C. I;., p. 677, and cases cited in the notes. 

The  judgment sustaining the demurrer arid dismissing the action is  
reversed, to  the end that  the action may he tried on the issues arising 
upon the complaint and answer. Whether defendants are entitled to an 
order, as prayed for in their answer, that  John A. Bechtel and the 
LaFayette Development Company be made parties plaintiff i n  this 
action is not presented 011 this appeal. We hold only that there was error 
in the judgment sustaining the demurrer and dismissing the action. Fo r  
this error the judgment is 

Reversed. 

D. S. ELIAS r. BOARD O F  COMJIISSIONEIIS O F  BBUCOXBIS 
COUNTY ET AL. 

(Filed 25 May, 1930.) 

Process B cdudgment that clerk should not order publication in a cer- 
tain paper without Anding that it \\as most likely to give notice held 
error. 

There being no specific requirrment of statute that an order for the 
publication of summons state that the paper in which the puhlicatio~i is 
ordered to be printed iq the one "most likely to give notice to the person 
to be serretl," a judgment that the clerk be restrained from ordering pub- 
lication i n  n certain paper without such fincting in the order is beyond the 
terms of the stntutc and woultl seem to Ile discriminatory. ant1 on appeal 
the judgment will he modifictl : an order for publication of qnmmoni: 
being made hy a court of record there is a pre\umption i n  favor of the 
rightfulnrss of its decrees, ant1 it will he prewsnetl that the statutory 
findings and determination had heen made, without specific adjudication 
i n  the order to that effect. C. S., 455. 

APPEAL by defendants from X a c R n e ,  Spccial  Judge ,  at J anua ry  
Tern], 1930, of B u n - c o ~ r n ~ .  

Civil action to restrain the defendants from proceedil~g with certain 
tax sales, as bcislg contrary to law mid involving needless expenditure of 
public funds. 

I t  was conceded on the argument that the irregularities complained 
of had all been rrmedied since the hcaring in the Superior Court and 
that  the board of comlnissioricrs of Buncombe County and the clerk of 
the Superior Court have no further interest in tlie matter. 

But  tlie Advocate Pr in t ing  Company contends that  the following pro- 
vision of the j u d g m c ~ ~ t  is u n t l u l  r e s t r i c t i~e  of its rights and slioultl be 
modified : 

"2. That  the said J. R. Cain, clerk of tllc Superior Court, as afore- 
said, he further restrained and forever enjoined from issuing any orders 
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of any date authorizing and directing the publication of summonses in  
any action by the board of county commissioners of Buncombe County 
against delinquent taxpayers of said county i n  the Ashevi'le Advocate. 
a publication issued by the Advocate Printing Company, without first 
finding as a fact and designating in his order of publication that said 
Asheville Advocafe is the paper most likely to give notice lo the person 
to be served." 

The plaintiff, on the other hand, contends that the judgment, in its 
entirety, accords with the statute. 

Bourne, Parker & Jones and J .  H .  Cathey for plainti f .  
Don C. Young for county commissioners. 
Joseph TV. Little for defendant, Advocate Printing Company. 

STACY, C. J., after stating the case: I t  is provided by C. S., 485, that 
where service of summons is to be had bv ~ub l i ca t ion  the "order must " L 

direct the publication in one or two newspapers to be desigr ated as most 
likely to give notice to the person to be served." B u t  there is no specific 
requirement of the statute that such finding shall appear in the order of 
~ubl ica t ion.  

The fact that one or more newspapers is designated for the publica- 
tion of summons ought to carry a presumption of the requiriite statutory 
finding and determination without a specific adjudication in the order 
to that effect. Guilford v. Georgia Co., 109 K. C., 310, 1 , 3  S. E., 861. 
When a court of record assumes to act, there ir a presump~ion in favor 
of the rightfulness of its decrees. Hence, to require that sush finding be 
embodied in  the order when the publication is to be made in the Bsheville 
i ldvocnfs and not when i t  is to be made in  some other newsna~er .  would 

L A ,  

seem to be somewhat discriminatory and beyond the terms of the statute. 
T o  this extent, the judgment will be modified. Otherwise i t  is affirmed. 

Modified and affirmed. 

Dr. R.  FRANCIS  v. MORTGAGE SECURITY CORI'ORATION O F  AMERICA, 
UNION T R U S T  COhIPANY O F  MARYLAND, A N D  T H E  I N S U R E D  
JIORTGAGF: BOND COIXPORATIOS O F  NORTH CAROJ<INA. 

(Filed 25 May, 1930.) 

1. Trial D b--It  is error to direct a verdict upon conflicting evidence. 
Where in an action to recover for services rendered there is a direct 

conflict in the evidence as to whether the plaintiff mas employed by the 
defendant the issue is for the determination of the jury, and it is errar 
to direct a verdict thereon in the plaintiff's favor. 
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2. Attrtclunent H b W h e r e  property is attached, third ptrson may intcr- 
rrnc and  assert title thereto. 

\There property ;~tt:lchecl in  all :~c,tiorl is  i.l;~im~tl 11y 11 s t rz~~~ct ' r  t o  t l i t .  

~)rocecding, such claim:~nt may i l~ tc r re~ ie  :ind : ~ s w r t  his t i t l c l  t l ~ t ~ ~ . e t o .  
C. S., S29, 8-10. 

L l ~ ' ~ ~  \ L  by  d e f c ~ ~ d n r i t  a l ~ d  illtcrx riler fro111 k\'( 11 1 ~ 1 1 ( 1 ~ ,  d . ,  a t  S o \  e~l i lwr 
Term,  1929, of Har ~ v o o r ~ .  

C ~ T  il  action 11y ~ l a i ~ ~ t i f f  to reco1t.r of the  c l ( ~ f e ~ l d : ~ ~ ~ t ,  I lo r tgapo  Secur- 
i ty  Corporat ion of Arl~erica,  :I f o r c i p l  corl)orat ioi~,  tlrc knrrl of for 
1 c g d  services alleged to 1)c due by c20iltrart n l ~ i c l ~  i i  cluiic'tl I)? the cle- 
fendant .  

S e n  ice of summolls n-as sought to  be obtained by publicaatlol~ :mil I)? 
at tachment  of fund. belongir~g to the tlcfcntlal~t. T h e  U n i o ~ l  T r n i t  C'om- 
~ I , T  of 12Inryla11t1, trustee,, u~ltlcrtook to ~ l~ tcm-cwe ill i t<  fitluc.lnry 
capaci ty slid claim the funds  attacllicd. T l ~ i s  p e t i t ~ o n  n a s  rl~il~li<'(.<l :it , 
the 0ctol)er  Term, 1929, Karnoot l ,  S ~ w c i a l  Judgc  ~ ~ r e s i t l i i i ~ ,  but w i d  
mterl-encr n as al loned to takc tllc~ f u i ~ d s  upon the c ~ a w u t i o ~ l  of :I rcjplc~ 111 

o r  forthcomiiig bond. 
O n  the  licaring a t  the X o ~ e m b t r  Term,  thc action n a s  l i o n w i t ~ d  a <  to 

the  Insured Mortgage l%ond Corporatioil  of Sort11 Carolilia, f o r  u a u t  of 
s e n i c e .  T h e  intervener aga in  asked to bc perinittcd to  conic in :rl~cl sct 
up claini to  the  funds  attachcd, n h i c h  r ight  n a s  d m i c d  becnuw of t l ~ c  
previous dismissal of i t s  petition, :nid the l ~ l a i r ~ t i f f  a n n o u ~ ~ e e d  11ii 
~ d l i n g r i e s s  to release the  defenda~i t ,  Xor tgage  Sccuri ty  ( 'orporation of 
America, f r o m  a n y  judgment it1 pcrsotmm. 

T h e  following issue v a s  t l ~ c r ~ u p o n  submitted to  the ju ry  ant1 in- 
s t ructed by the  court,  if they btliexcd the  evidence, to  allir!er i t  in  f a r o r  
of the plaintiff:  

T 1 1 a t  amount ,  if ariy, is the plaintiff, Mr. R. Frarlcii .  cntitled to re- 
corer  of the funds  attached herein, o r  froni the bondsman on tlic replevy 
bond herein filed ?" 

F r o m  a judgment  rrntlered o111y against the bond of the i i~ te rvener  
and  t h c  furids attached, t h r  defendant, Xor tgage  Securi ty  Corporatioli  
of America, and  interrr l ier ,  E n i o n  T r u s t  Company of Narylar ld,  trustee. 
appeal,  assigning errors. 

Alley d Alley axd Jos. E. Jvhnson for plainfif. 
J. E. Wi lson  and J a m ~ s  13. Kcctor fo7. drfendanf  and infervencr.  

STACY, C1. J., af ter  s ta t ing the  case: T h e r e  is  a direct conflict i n  the  
evidence as t o  whether the  plaintiff was employed by the Mortgage Se- 
cur i ty  Corporat ion of America, and  the issue. a s  f ramed (conceding i t s  
sufficiency), necessarily called f o r  a determinat ion of this question. 
Hence  i t  Tyas e r ror  to direct a yerdict thereon i n  plaintiff 's favor. 
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Likewise, we th ink  the  rulings against the intervener were too rc- 
strictivo of i t s  rights.  W h e n  property is  attached, which is claimed by  
a s t ranger  to  the  proceeding, such claimant  m a y  intcrvenc and  assert his  
ti t le thereto. C. S., 820 ant1 840; BullurX c. l i a l e y ,  a n f ~ ,  333. 

There  a r e  other  rsceptions appear ing  on  the  record, worthy of con- 
sideration, bu t  as  a new t r ia l  mus t  be awarded as  t o  both a ~ p c l l a n t s ,  we 
sllall not consider them now. T h e y  m a y  not ar ise  on arioiher hearing.  

N e w  trial.  

KIXG SMITH v. KITCHEN LUhIBER COMPANY Er AI,. 

(Filed 25 May, 1930.) 

Master and  Servant C c-In this case held: evidence of mastrr ' s  negligence 
in failing t o  provide proper assistants mas sumcient t o  go t o  jury. 

I t  is the duty of the employer to provide his employee with reasonably 
safe means and methodq of work such ns  proper assistants for perform- 
ing his task, and where the evidence in an action by all employee to 
recover for an injury tends to show that the employee was engaged wit11 
anotlier in moving logs with peaveys to a declivity to slide them down to 
the skidder, and that he had informed the foreman of the employer that 
he needed four or five helpers to do the work, which the e~2ployer failed 
to furnish, and that  the employee while attempting to mow a log with 
one helper was injured as  a result of their not being abl? to hold the 
log, which rolled toward them, and that  while attempting to dodge the 
log the employee's eye was put out by a limb: H e l d ,  the evidence was 
sufficient to be submitted to the jury, and defendant's motion as  of non- 
suit should have been denied. 

~ F E A L  by  plaintiff f r o m  V o o r e ,  J., a t  J a n u a r y  Term,  1930, of 
GRAHAM. 

Civil action to recover damages f o r  a n  alleged negligent i l j u r y  caused 
b y  a l imb str iking plaintiff's lef t  eye a n d  pu t t ing  i t  out,  while engaged 
i n  ball-hooting logs f o r  the  defendant. 

T h e  record discloses t h a t  on 2 October, 1928, and  f o r  s ixty days pr ior  
thereto, the  plaintiff was i n  the  employ of the  defendant "nosing, bump- 
ing  and  ball-hooting logs," which means "rounding the  end!;, cu t t ing  off 
knots  and  limbs, and  taking peaveys a n d  handling the  logs, moving them 
a n d  get t ing t h e m  t o  the  place where they will  slide endways down the  
hi l l  o r  mounta in  themselves." 

D u r i n g  the  morn ing  of the d a y  of t h e  in jury ,  plaintiff a n d  one E r n i e  
Hollifield had  cu t  18 o r  20 logs, and  t r immed them u p  ready f o r  sliding 
down t h e  mounta in  where t h e  skidder could get them. T h a t  afternoon 
t h e  foreman, Oliver Orr ,  directed t h e  plaintiff a n d  h i s  helper, E r n i e  
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Hollified, to ball-hoot the logs wliicll they l ~ a t l  cut that  morning. Jus t  
before that  time, the plaintiff had told the f o r ~ r n a n  tha t  they needed 
four or five men to handle the logs, hut lie did not furnish any more. 
,Ilso, they n e r e  using hro. 9 peaveys, which were quite h r a ~ y  arid large, 
when K O ,  5 was the size in general arid common use. 

While thus engaged, plaintiff, with his single helper, tried to start a 
log, about 16 feet long and 24 inches in diameter, when the log, being 
too l i e a ~ y  for the tx-o to handle, took tho poavcys, slued arouiitl. 
rolled back, and as plaintiff was trying to get away from the danger of 
being hit  by the log, it caught a limb which brushed his left eye, puttirig 
i t  out. 

Plaintiff testified: "When the log slued around, it rolled hack on 
us and took the peaveys from our harids. W e  were not men enough to 
hold the peavcys, and roll it  into the route we had prepared for it, and 
wlicn i t  took the peaveys from us and was rolling on us, I turned my 
head to dodge, and that limb caught me. I t  slued around from the 
route we had for it because we did not have help enough to hold it or 
turn it.  Jus t  before that  time when Olirer  Or r  mas helping me handle 
logs, I told him we should have four or fire men to handle logs, hut he 
did not furnish any more. The place a t  which we were working was 
rough, brushy, steep land, and rocky." 

Judgment of nonsuit was entered on the theory that  plaintiff and his 
helper were both experienced men, and that  plaintiff necessarily assumed 
the risk of his  injury, but plaintiff testified he had been working on this 
particular job only about sixty days. Plaintiff appeals, assigning error. 

,Iforphew (e. J f o ~ p h e u ~  and A. Hal l  Johnston for plaint i f f  
R. L. Phi l l ips  for defendants.  

STACY, C1. J., after stating the case: Considering that  i t  is as much 
the duty of the master to exercise care in  providing the servant with 
reasonably safe means and methods of work, such as proper assistants 
for performing his task, as i t  is to  furnish him a safe place and proper 
tools and appliances, we see no distinguishing difference in principle be- 
tween the instant case and Ilradford t!. E?/glish, 190 N. C., 742, 130 
S.  E., 705, and Pigford u. R. R., 160 N. C., 93, 75 S. E., 860. The  
judgment of nonsuit, therefore, entered herein, will be reversed on 
authority of these recent decisions. 

Reversed. 
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HERBERT SPILLMAN COOK, RY HIS NEST FRIEND, F. W. COOK, v. 
A. B. EDWARDS. 

(Filed 28 May, 1930.) 

Evidence F c-Admission of father made before his appointment as nest 
friend is not admissible against infant plaintiff. 

Where a father qualifies as next friend and brings action for his infant 
child to recover damages of the defendant for negligently running his  
automobile upon the child, evidence of the adniissions of the father made 
before his appointment as nest friend are riot admissihl2 against the 
infant plaintiff, and their admission over the objection of the plaintiff is 
reversible error. 

CIVIL ACTION, before Clemenf, J., a t  Sorember  Term, 1929, of 
ANSOP;. 

The plaintiff, a t  the time of his injury,  was an infant abclut three and 
one-half years old, and the father of said infant was duly appointed as 
next friend to prosecute an action for damages against the defendant. 

The eridence tended to shom that  about 4:30 o'clock on the afternoon 
of 28 January ,  1929, the plaintiff was run  orer and injured by an auto- 
mobile owned and operated by the defendant. The  in jury  occurred in 
the residential portion of the to~vii of Lilesville. There -sas evidence 
tending to show that  the defendant stated that  as  he was proceeding 
down the street he saw an approaching car and "I knew I had to hit the 
child or the car. I hit  the child." The  defendant denied making any 
such statement and offered evidence tending to  shom that  the child 
jerked loose from some one who was holding his hand and ~~udden ly  ran 
into the side of defendant's automobile, and that  the injuries received 
were not due to any negligence on the par t  of defendant, 'mt solely to 
the sudden and unanticipated conduct of the child. 

Issues of negligence and damages were submitted to  the jury, and the 
jury answered the issue of negligence against the plaintiff. 

From judgment upon the verdict plaintiff appealed. 

XcLendon. (e. Covington, 0. ill. Litaker and Walter Clark for p1ainti.f. 
X. TI'. Sash for defendant. 

BROODEX, J. The  defendant was asked the following question on 
direct examination: (Q.) "What did Mr. Cook say to you w th reference 
to this accident?" (8.)  "He expressed regret that  i t  happened, and I 
told him the reason I was in  Lilesville, and he  asked me not to let the 
accident have any effect on me  moving t o  Lilesville and for me to come 
right on over; that  he realized i t  was a n  unavoidable accidsnt." 
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The foregoing evidence was admitted over the objection of plaintiff, 
and the ruling of the court is  assigned as error. 

ItT. C. Cook was the father of a la in tiff and afterwards was appointed 
nest friend to prosecute the suit for  and in  behalf of plaintiff. There- 
fore, the question of law presented is  whether the adinission of a parent 
before he is appointed nest friend to prosecute an  action for a minor 
child is  admissible in evidence. 

The  general rule is thus espressed in 22 C. J., 353, section 408: "Ad- 
missions of a guardian ad l i t e m  or next friend are not competent to 
affect the interest of the person whom the declarant represents in the 
action." Our court has adopted the same view of the law, stated as 
follows, i n  Coble v. Coble, 82 N .  C., 339: "The admission therefore of a 
guardian, or of an  executor or adniinistrator rnade before lie was com- 
pletely clothed with that trust, or  of a prochein a m i  made before the 
con~niencement of the suit, cannot be received either against the ward or 
infant  in the one case, or against himself as  the representative of the 
heirs, devisees and creditors in the other." S e f  v. Cameron,  18 A. L. R. 
(R. S . ) ,  320; Stro tker  v. R. R., 123 N. C., 197, 31  S.  E., 386; 
Dazrgherfy v. Taylor ,  140 K. C., 446, 53 S. E., 296; S1iufor.d v. Cook,  
169  S. C., 52, 85 S. E., 142, 1 R. C. L., 4Y6, sec. 22. 

Applying these established priiiciples to the facts, i t  is apparent that  
the admission of the next friend of the infant plaintiff, made before his 
appointment, to the effect that the injury was the result of "unaroid- 
able accident" was inadmissible and incompetent, and the objection to 
such admission is sustained. 

Yew trial. 

L. J. COOK r. J. HERBERT HORNE.  

(Filed 25 Nay, 1930.) 

Highways B a: B g-Whether plaintiff was guilty of contributory neg- 
ligence in passing car on highway held question for the jury. 

Where the evidence in an action to recover damages for an injury sus- 
tained in an automobile collision tends to show that the plaintifY7 car 
collided with the car of the defendant which was driven without lights in  
violation of C .  8 ,  2613, while the plaintiff was attempting to pais an- 
other car, and that the collision occurred 20 or 30 feet beyond the beqin- 
ning of a white line on the highway and 66 or 70 feet before a slight 
curve, and that the plaintiff's vision mas unobstructed for a distance of 
750 or 900 feet a t  the point of the accident: Held, a judgment as  of non- 
suit entered on the theory that the plaintiff was guilty of contributory 
negligence in attempting to pass a vehicle upon the crest of a grade or 
upon a curve in the highway in violation of C. S., 2621 ( 5 5 ) ,  is error, the 
question of proximate cause being for the determination of the jury. 
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CIVIL ACTION, before Sink, Bpecial Judge, at  February Term, 1930, 
of SURRY. 

The plaintiff offered evidence to the effect that on 6 September, 1928, 
while traveling from Dudley in  Wayne County, North Carolina, toward 
Goldsboro i n  said county, he sustained certain personal injuries by 
reason of a collision with a car driven by the defendant. The plaintiff's 
version of the collision was to the effect that, while he was :ittempting to 
pass a Ford car, traveling in  the same direction, the defendant, operat- 
ing a car without lights and after dark, collided with the car driven by 
plaintiff. Upon cross-examination i t  appeared that  at  the point of the 
wreck or collision there was a white line in the highway which had been 
placed therein by the State Highway Commission; that rlaintiff's car 
was twenty or thir ty feet beyond the point where the white mark began. 
This white mark was visible. There was testimony in behalf of plain- 
tiff from a witness named N u n n  that  "there LTas no cur7-e where the 
wreck occurred." The plaintiff attempted to pass the (car in  front 
before reaching the white line, but before he had passed said car i t  ap- 
pears that he was twenty or thir ty feet beyond the point whzre the white 
line began. There was further testimony to the effect that the plaintiff 
before passing had an  unobstructed ~ i s i o n  fo r  a distance of 750 or 900 
feet, and that  he saw no light from any approaching ca-, and in a n  
effort to pass the car in front was struck by the unlighted car of de- 
fendant while in the act of passing. 

At the conclusion of plaintiff's evidence there was judgment of non- 
suit and the plaintiff appealed. 

E. C. Bivens for plaintiff. 
Folger & Folger for defendant. 

BROQDEN, J. T h e  judgment of nonsuit was apparently entered upon 
the theory that plaintiff was operating his car in  violation of C. S., 
2621(55), i n  that  he was attempting to pass another vehicle proceeding 
in the same direction upon the crest of a grade or upon a curve in the 
highway, and in so doing had driven to the left side of the center line 
on the highway upon such curve. The evidence of plaintiff, however, 
was to the effect that  there was a slight curve 75  or 80 feet beyond the 
point where the white line or mark commenced. Hence i t  was con- 
tended for the plaintiff that there was no violation of the statute. More- 
over, the rights of the parties are  not to be determined upon the facts 
and circumstances disclosed by the record, solely upon the theory that 
the plaintiff is barred of recovery as a matter of law by reason of cross- 
ing the white line before the act of passing was completed. The evi- 
dence discloses that  the defendant was operating his automobile in viola- 
tion of C. s., 2615, in that  the same was being driven a t  night without 



N. C.] SPRING TERM,  1930. 741 

lights. The  act of defendant in so operating his automobile was negli- 
gence per se. This state of facts raises the question of prosinlate cause 
which should have been submitted to the jury under proper instructions 
from the court. DeLaney u. I Ienderso~Gilmer  Co., 192 N .  C., 647, 
135 S. E., $91; Franklin v. R. R., 192 N. C., 717, 135 S. E., 874; 
Radfol-d v. 170ung, 104 N .  C., 747, 140 S. E., 806; Wlzi taker  v. Cur Co., 
197 N. C., 83. 

Reversed. 
- 

(Filed 28 May, 1930.) 

Highways B b: B H u e s t i o n  of whether plaintiff was guilty of contribu- 
tory negligence which was proximate cause held for jury. 

'There the evidence in an nction to recover damages for an injury re- 
ceived in an automobile collision a t  an intersection of public highways 
tends to shorn that the defendant stopped h i s  car not over four feet beyond 
the point of interqeetion and that the  lai in tiff was driving his car a t  a 
speed in escess of that allowed by law. I lc ld ,  the evidence of contributory 
negligence was sufficient to be submitted to the jury, and the clnestion of 
contributory negligence and proximate cause is for their determination. 

CIVIL ACTION, before Stack, J., at  h'ovenlbpr Term, 1929, of R o w h .  
The plaintiff offered evidence tending to show that  his car was being 

driven by his wife, i n  a careful and prudent manner down Fulton Street 
in the city of Salisbury, and that  the defendant drove into said highway 
from Wiley Avenue a t  a reckless, dangerous and unlawful rate of speed 
in disregard of a stop sign. .  The  plaintiff also offered evidence tcnding 
to show that  after the coll i~ion the defendant stated: "I will admit I 
was in the wrong. Go ahead and settle it and keep i t  quiet." The  de- 
fendant offered evidence tending to show that  he approached the inter- 
section of Wiley Street a t  a speed of not more than fifteen miles an hour, 
and that  the plaintiff's car was approaching the intersection "coming a t  
a terrible rate of speed about fifty feet from me, and I stopped dead still 
and cut my  car to the left as far  as I could." The defendant further 
testified that  the bumper of his car was not over four feet in the inter- 
section a t  the time of the collision. There was other testimony that  the 
plaintiff's car was approaching the intersection a t  a speed of forty or 
forty-five miles an  hour. 

The  defendant's version of his  conversation with the plaintiff after the 
collision was entirely different from that  testified to by the plaintiff. 

Issues of negligence and damages were submitted to the jury and 
answered in favor of plaintiff, who recovered $300. 

F rom judgment upon the verdict the defendant appealed. 
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Mr.  V .  Harris and Clyde E. Gooch for plaintiff 
Rendleman & Rendleman for defendant. 

BROGDEN, J. The court charged the jury as follows: "The defendant 
sets up contributory negligence and alleges that  the plaint ff's wife was 
guilty of contributory negligence. The  court does not recall any evi- 
dence that  would warrant  you i n  passing on such issue, and therefore 
does not submit .an issue as to that." The  defendant in :ipt time ten- 
dered an  issue as to contributory negligence which was re:'used, and to 
the refusal of the court to submit an  issue of contributory negligence 
and to the charge as  set out, the defendant excepted and assigned the 
same as error. 

Sfacy, C. J., writing in  Davis v. Jeffreys, 197 N. C., 712, sa id :  "Con- 
tributory negligence, such as  will defeat a recovery in  an  action like the 
present, is a negligent act of plaintiff, which concurring and coijperating 
with the negligent act of defendants, thereby becomes the real, efficient, 
and proximate cause of injury, or  the cause without which the in jury  
would not have occurred." There is no essential difference between neg- 
ligence and contributory negligence, except that  in actions like the 
present one, the negligence of plaintiff is called contributory negligence. 
M o o ~ e  v. Iron Co., 183 N .  C., 438, 111 S. E., 7'76. I f  the testimony of 
defendant is to be accepted, the plaintiff's car was approaching the inter- 
section a t  a rapid rate of speed and in  violation of the statute. Under 
our system of determining disputed issues i t  is  for  the jury to say 
whether the plaintiff was guilty of negligence and whether such negli- 
gence cooperated or concurred with the negligence of defendant, if any, 
as  a proximate cause of the in jury  complained of. 

We are of the opinionathat there was sufficient, evidence of contributory 
negligence to be submitted to the jury. 

New trial. 

W. E. McCORD v. HARRISON-WRIGHT COMPANY. 

(Filed 28 May, 1930.) 

1. Master and Servant C b-Employer is liable for injuries from simple 
tool where he has failed to have it repaired after notice, 

While an employer is not ordinarily required to inspect. simple tools 
used by an employee in the course of the employment as  he is in the case 
of complicated tools, it  is his duty to repair a simple tool after he has 
notice of a defect therein, and where an employee has given notice to the 
employer by notice to its alter ego or vice-principal of a dangerous condi- 
tion of a simple tool and called attention to its need of rcpair, and the 
altw ego has promised to repair the tool, but has failed thers;in, and there 
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i s  evidence of a causal connection between the  injury and the defect i n  
the  tool, the question of actionable negligence is  for the  determination of 
the  jury. 

2. Mas te r  and Servant C f-In th i s  case held: ques t ion  of assumpt ion of 
risk was f o r  the jury. 

An employee assumes the risks of his employment generally incident 
thereto and not the specifir negligence of the  defendant, and where a 
simple tool i s  furnished the employee to do the work and the employee 
warns  the alter ego of the  principal of i t s  dangerous condition and  need 
of repair, and  the  alter ego promises to remedy the defect, but fails 
therein, the  question is for the jury a s  to whether the  danger therefrom 
mas so  open, o b v i o ~ ~ s  nnd irnmi~lent that  a man o f  ordinary prudence 
would not h a r e  continued in the  employment under the  circlunstilnces. 

3. Evidence K a--Opinion evidence aa t o  d a n g e r  of s imple  tool  he ld  n o t  
to invade  province of ju ry  a n d  w a s  competent.  

V'here a chisel is nsed for cutt ing the bitulithic p a v e ~ n e ~ l t  on n city 
street  for the purpose of Inying 11ipe in the j i ron~~t l  thercuntler. : m l  the 
injury ill snit  is  alleged to h u ~ e  resulted from thc f:iiIurc of the tlefcntla~lt 
to repair tlle top of tlie cliisel whir11 \\.;IS 11:lttcrccl and sh i r c rc~ l  a s  t l l ~  
result of sledge hnrn~nrr  I)lo\vs rcvluirrtl ill i t s  use. ~ C P ~ ~ I I I O I I ? .  of the pinin- 
tiff t ha t  the  cllisrl should have been ilrwsetl u p  " lee :~use  i t  \Y:IS danger- 
ous," i s  in sulstauce t11:1t i f  the chisel renxlil~eil in this cont l i t io~~ there 
was  danger t11:lt slivers of steel would be sevcrctl from the slcdgc, I ~ i ~ t u m c r  
blows upon its  lleiul, and is a "s11(1rt-h:i~itl st;ttt*nwnt of :I collcctivc fact" 
:rnd is : ~ r r  esw11tio11 to tllc ,xeneral rule c . r c l ~ ~ t l i ~ ~ g  i ~ n  rs11r~1ssio11 of opiliioli, 
and i t s  atlmission in cvidrnc~c~ is ~ i o t  reversiblr error.  

4. Evidence D f-Evidrnce of happening of event l ike  one  causing in,inry 
he ld  competent  n n d e r  c i rcumstances  a n d  evidcnce i n  th i s  cas t .  

negl igent ly  f a i l ed  to do so ;  tha t  one  of the me11 got n cl i iwl  or cut ter  
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and held i t  in position and two other men struck i t  with heavy sledge 
hammers; that  a small fragment of steel flew from the he~.d of the chisel 
and struck the plaintiff's right eye while he was standing near by direct- 
ing the work and practically destroyed the sight of the injured eye. The  
plaintiff alleged that  his in jury  was due to the negligexe of the de- 
fendant i n  failing to provide an a i r  compressor drill and in providing a 
cutter which was worn, frayed, and unsuitable for the work which the 
plaintiff was required to do. 

The defendant denied all allegations of negligence and pleaded con- 
tributory negligence and assumption of risk in  bar of the plaintiff's 
recovery. 

The jury returned a verdict for the plaintiff on all the ir)sues, assessing 
damages. From the judgment rendered tlie defendant t~ppealed upon 
error assigned in  its exceptions. 

J .  D. JlcCatl, E. T .  Cansler and M .  C. Moysey for plainfiff. 
John -41. Robinson and Hunter M.  Jones for defcndani. 

 DAMS, J. I t  is  contended by the defendant that  the evidel~cc of negli- 
gence is  insufficient; that  the plaintiff assumed the risk of his injury, 
and that for  these reasons, or indeed, for either of them, his motion for 
nonsuit should have been allowed. I t  is said that  the chisel referred to 
was a simple tool and, if defective, that its defect was obvious and as 
easily discoverable by the plaintiff as by the defendant. 

I n  1licX.s v. Nanufactu~ing Co., 138 N.  C., 310, the Court declared it 
to be the duty of an employer of labor to supply his einployces, in tlic 
exercise of proper care, wit11 ~nacliinery, inlplenicnts, and :~ppliances 
suitable for their work and to keep such machinery in good condition so 
f a r  as i t  can be done bv the csckisc  of due care and dilirencc. Thc " 
duty of furnishing tools a ~ l d  appliances, as  thus statctl, W;IS approved 
in ~lfercer t.. R. R., 154 N .  C., 309, in wliicl~ it was said that n l d e  tliis 
duty applies alike to simple and coinplicatcd tools, tlic autlloritics agree 
that after performing this duty thc law docs not inlpose the sn~iic obliga- 

,I tion with rcferencc to the two classos. l l i e  c~nployer I ~ U P ~  i ~ ~ s p c t  (30111- 

plicated tools; but if a simple tool bccon~cs dcfccbtivc fro111 usr it is tlie 
&nploycc's duty to inform the crnployer so t l ~ t  tlic clclfcct may bc reme- 
died or a new tool furnished. 

Tliere is evidence that tlie plaiiltiff did tliis. L \ l l c ~ ~  was supcrin- 
tendcnt; Fonville was general su~er i i l tc~l t l (>~l t .  Thcy gavrx tlic plaintiff 
instructions. Fonville told him to turn  over to I h l i n ,  niiotllcr cni- 
ploycc, such tools as iweded rc.pair. The  day before tlic injury the 
plaintiff requested Dulin to tnkc the cuttcrs and have tlieln drcsscd, sug- 
gesting the necessity of prompt actioii. Du1i11 promised, but failed to 
do so. The  tool was defective; the defect was known to Dul i~i ,  whose 
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duty i t  was to  make the repair;  and there is evidence that  the defect was 
the proximate cause of the plaintiff's injury. Under these circumstances 
the first issue could not properly be withdrawn from the jury. Reid  v. 
R w s '  S o n s  Co., 155 N .  C., 230; i l l incey o. R. R., 161 N.  C., 467; Roger- 
son C. H o n f z ,  174 N. C., 27; K i n g  v. R. R., ibid.,  39; Gaither v. 
Clement ,  183 N.  C., 450. 

The appellee differentiates the cases on which the appellant relies. 
I n  Clement  a. Cannon  Mills, ante ,  43, there was no evidence of a 
defect i n  the appliance; i n  X a r t i n  v. I I ighland P a r k  Manufacturing Co., 
128 N.  C., 264. the defect was latent, i n  which event, as pointed out in , * 

,Vercer's case, supra, there i s  ordinarily no liability; i n  Xorm's v. R. R., 
l'il S. C., 533, the glancing of a hammer used in  driving a spike in a 
cross-tic was the accidental cause of the in jury;  arid in Winborne  u.  
Cooperage Co., 178 N .  C., 88, the plaintiff found an  ax belonging to the 
defendant and with ample opportunity to know the handle mas loose 
used the ax several days without requesting a better tool. 

Upon the e~ idcnce - in  the case we a r e o t  justified in holding as a 
matter of law that  the action should be dismissed on the ground that  the 
plaintiff assumed the risk of his injury. At the time he was injured the 
plaintiff was engaged in  directing the work of three other men. This 
was his  duty. They were to cut a ditch ten feet long through bitulithic 
pavement on a side street for  the purpose of laying cables for the tele- 
phone company. I t  was necessary to hasten tlie work in  order to keep 
the street onen for traffic. The   lai in tiff marked the outside lines and 
stood six or eight feet away to see that the sides of the ditch. wheu cut, - 
followed tlie marked lines. 

The plaintiff assumed the ordinary risks incident to his employmerit, 
but n o t  such as were attributable to the defendant's negligence, unless 
he continued to work under conditions that were so obviously and ini- 
mineiitly dangerous tliat a man of reasonable prudence, exercising such 
prudence, would not ha re  incurred the risk of injury. H e  had tlie 
promise of Duliu tliat the rcpair would be made and was expressly 
instructed by his superior officer to go to Dulin when repairs were 
needed. Whether with knowledge that  the chisel had not been repaired 
a prudent marl would h a ~ e  gone on ~ r i t h  the work was a matter for the 
jury to determine. N e d f o r d  t i .  Spinn ing  Co., 188 X. C., 125;  Jones  v. 
Tuylor ,  179 K. C., 293; Howard  c. lTrright, 173 N. C., 339. 

I n  answer to  a question as to the way in which the head of tlie chisel 
was to be dressed the plaintiff said, " I t  was supposed to be cut off and 
dressed up, too, because it mas dangerous." T o  sustain its exception to 
the ariswer the appellant relies on i l larskall v. Telephone Co., 181 
N .  C., 292. Tha t  case was decided upon the familiar principle that  i t  
is the duty of the employer to use due care in providing. for his em- 
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ployee a reasonably safe place in  which to work, and that  the answer 
of the witness was in  effect an  answer to the issue. Moreover, the 
answer may be said to have involved a matter of science. But  not so 
here. The witness had previously testified without 01)jection to the 
"beaten" and "hammered" condition of the "tor, of the cutter." The 
substance of his testimony was that if this condition remained there was 
danger that slivers of steel would be severed from the chisel by the 
pounding of the hammer. This was the "shorthand statement of a fact," 
or the statement of a "coinposite fact" which the Court recognized in - 
Marshall's case as an  exception to the general rule excluding an  expres- 
sion of opinion. I t  was a matter of observation and comrion knowledge, 
and could have had only slight, if any effect, in aiding the jury. Pozue2l 
v. R. R., 178 N. C., 243; Brewer v. Ring, 177 N. C., $76; Xonds v. 
Dunn, 163 N. C., 108; Alley 27. Pipe Co., 159 N .  C., 328. 

The appellant excepted to testimony that about thirty minutes after 
the plaintiff was injured another workman engaged in he same work 
and using the same implements was h i t  by a piece of steel. AS a rule evi- 
dence that one event occurred at  a particular time is no: admissible to 
sliow that  another event occurred at another time, Jfc,Yeill v. R. R., 
130 N. C., 256. But such evidence is generally admissible if the two 
events are so closely relatecl as to point with reasonable certainty to 
identity of cause and not merely to similarity in certain particulars. 
The distinction is noted in Corzrad v. ShufortI, 174 N. C.. 719. On this 
principle it was held that evidence of othcr occurrences is competent 
wherc the essential conditions of the events arc similar. I 'eriy  1 ' .  Xanu-  
factzu-ing Co., 176 S. C., 68; Dail 7,. Taylor,  151 S. C., 285; Harrell c. 
R. R., 110 N. C., 215; Dorseft c. Manufacturi)ig Co., 131 N. C., 254. The 
source of injury in  the two cases \\.as evidently the same and the lapse of 
a few niiriutes between the events is not caust: for a new .rial. 

We have considered the appellant's exceptio~is to tlle ins1 ructions given 
tlle jury on the issues of negligence, contributory negligence, and as- 
sunlytion of risk and have discovered no rewrsible error. 

N o  error. 

IN RE WILL O F  Dr. T. PEIJT'ERTON. 

(Filed 28 May, 1930.) 

1. Trial B -Mistrial should be awarded where appellant would be in- 
jured although incompetent evidence should be w-ithdr~nr-n from jury. 

While error will not ordinarily be held on  appral when the trial court 
jvithdraws incompetent evidenc~ from the jury and instructs it not to 
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consider it, incompetent evidence may not be withdrawn without ordering 
a mistrial where the inadvertence is protracted and injury would result 
to the appellant by such action. 

2. Trial B c-abjection to withdrawal of incompetent evidence held not 
to be waiver of objection entered to its admission-"Waiver." 

Where incompetent evidence has been introduced upon the trial over 
objection duly made, and the evidence remains with the jury for a con- 
siderable time, and i t  is  apparent their verdict would be influenced by 
such evidence, although the party introducing such evidence offers to 
withdraw i t :  H d d ,  the objection of the adverse party to its r i thdrawal  
upon the ground that it  would deprive him of his objection to i ts  admis- 
sion, will not be held as  a waiver of his objection to its admission, a 
waiver being a voluntary relinquishment of a known right, implying an 
election to forego some advantage which might have been othernise 
insisted upon. 

3. Trial E 11-Whether the giving of additional instructions was error 
under circumstances of this case not decided on state of record. 

The question as  to whether additional instructions given a t  the request 
of the jury after a night of deliberation of the case in the absence of the 
:ittorneys and the court stenographer constituted error is not decided, the 
record being silent as  to whether the instructions were give11 before or 
after the court had opened for the day's session and its present decision 
being unnecessary. 

4. Wills D h-Evidence in this case held incompetent on issue of mental 
capacity. 

Where in caveat proceedings the question as  to undue influence has 
been eliminated from the case and a mass of evidence to the effect that 
the testator had expressed a desire when admittedly sane not to make a 
will and a s  to a controrersy among the sons of the deceased as to how 
the estate should be administered has been allowed to remain before the 
jury on the question of rnental c:ipacity, the evidence is incompetent upon 
the issue, and it necessarily affecting the verdict, a new trial will be 
awarded. 

APPEAL by  propounders f r o m  Grady, J., a t  October Term,  1929, of 
WAYNE. 

Issue of devisnvit v e l  n o n ,  raised by a caveat to  the  will  of W. T. 
Yelverton, l a te  of W a y n e  County, basrd upon  alleged mental  incapaci ty 
and  undue  influence. 

I Ia r r i son  Yelverton, son of the deceased a n d  one of the  caveators, tes- 
tified, over objection of propounders, t h a t  on  a number  of occasions h e  
talked with h i s  brother  P a u l ,  administrator  c. t.  a. of h i s  father 's  estate 
and  one of t h e  propounders, relative t o  the  menta l  condition of their  
fa ther ,  and  repeatedly told h i m  that ,  in his  opinion, h e  was  not mental ly  
capable of making  a will, a f te r  suffering a stroke of paralysis. T h e  
witness related i n  detail  the numerous conversations h e  had  with h i s  
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brother, continuing over a period of years, wllich evidenco covers several 
pages in  the record and was brought sharply to the a'tention of the 
jury. 

The following eridence of the witness was likewise the subject of ob- 
jection: "I have heard my  father say since I was a young boy that  he 
never expected to make a will. H e  said:  'They are never fa i r  or satis- 
factory; children are dissatisfied and the law will settle it fairly.' Before 
he  was paralyzed and after my  mother's death, h e  said h~ didn't want a 
will, but wanted his property divided equally among his children without 
a will." 

Further,  the witness was allowed to testify, over objecl ion, that after 
his father's death he  protested to the clerk against the ~ppo in tmen t  of 
his brother Pau l  as administrator. ('I told the clerk that I wouldn't 
want P a u l  or E d  to be administrator; I would rather have some out- 
sider to administer. My  brothers, Ed,  Leslie, P a u l  and myself got to- 
gether one night, and I said something about an  adrrinistrator and 
Pau l  said, 'That  has all been settled,' and 1 said, 'But not yet,' and he 
said, 'I have qualified.' E d  objected to that, as well as to  the will, and 
Ed said, 'I shall dissent from the will if I am the only one,' and P a u l  
said, 'That  is your p r idege . '  " 

Mrs. W. T. Turlington testified, over objection of propounders, that  
statements and declarations similar to thoso made by H:rrison Yelrer- 
ton to his brother Pau l  were also made to her. The  competency of tliis 
cridcnce was likewise the subject of sharp debate. 

At the close of all the eridence, the court stated that  no issue of undue 
influence would be submitted to the ju ry ;  whereupon the caveators 
requested that  the testimony of Harrison Yelrerton arid Mrs. Turling- 
ton, relative to Harrison Yelverton's opinion of his father's inability to 
make a d l ,  which had been admitted over objection of propounders, be 
stricken out and withdrawn from the jury's consideration. T o  tliis pro- 
cedure the propounders objected, and '(upon this objection being made, 
the court refused to strike out the testimony and withdraw same from 
the jury." 

From a judgment sustaining the caveat, on a finding cf mental inca- 
pacity, the propounders appeal, assigning errors. 

Langs ton ,  911en & T a y l o r  and  Diclcinson d? F r e e m a n  for propounders.  
R. C. Royn l l ,  J .  Fa i son  Thornson, a n d  T e a g u c  CE Dees f x- caveators. 

STACY, C. J. I t  is the contention of the propounders that  the declara- 
tions of Harrison Yelverton, son of the alleged testator irnd one of the 
caveators, and the conversations he had wit11 P a u l  Ye l~e r ton ,  another 
son and administrator C. f .  a. of the deceased, relative to the mental 
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condition of their father, were not against the interest of said caveator, 
but decidedly in  his favor, and, for this reason, were incompetent and 
should have been excluded. McDondd v. McLendon, 173 N. C., 172, 
91 S. E., 1017; I n  ra Fowler, 156 N. C., 340, 72 S. E., 357; Linebarger 
v. Linebarger, 143 N. C., 229, 5 5  S. E., 709; Enloe v. Sherrill, 28 
N. C., 212. They likewise contend, and for the same reason, that  the 
testimony of Mrs. Turlington mas incompetent and objections thereto 
should have been sustained. 

I n  reply, the caveators say that, conceding the incompetency of this 
evidence, when they offered to withdraw i t  a t  the close of the case, the 
propounders lost the exceptions which they had previously taken, or 
waived them, by objecting to having the evidence withdrawn or stricken 
out. Il'ilson z3. Xfg. Co., 120 N. C., 94, 26 S. E., 629. 

I t  is undoubtedly approved by our decisions that  the trial court may 
correct a slip in the admission of isolated or single points of evidence 
by withdrawing such evidence at any time before verdict and instructing 
the jury not to consider it. Hya t t  v. %cCny, 194 N. C., 760, 140 S. E., 
807; S. 7%. Sfezrarf, 189 IT. C., 340, 127 S. E., 260; Cooper v. R. R., 163 

C., 150, 79 S. E., 418; Parroff v. R. R., 140 ILT. C., 546, 53 S. E. ,  432. 
But  this may not be clone, without ordering a mistrial, where the inad- 
vertence is protracted and injury would result to the appellant by such 
action. Gaftis v. KiIgo, 131 N. C., 199. 42 S. E., 584. ('When we can 
see that the appellant has been really injured by such action, me  will 
always order a new trial"-Ui-oxn, J., in  Parrof t  v. R. R., supra. 
Compare, also, S. v. B r y a d ,  189 K. C., 112, 126 S. E., 107; Sfawlper v .  
Commonu~ealfh, 188 Ky., 538; S. u. Hopkins, 50 Vt., 316; People v. 
Swceny ,  304 Ill., 502; S. 1 1 .  Marvin, 197 Iowa, 443. 

On this phase of the case, therefore, the principal question presented 
resolres itself into an interpretation of the record. The  evidence was ad- 
mittedly incompetent; objection was duly made a t  the time of its ad- 
mission; caveators offered to withdraw it at the close of the case, but 
propounders objected on the ground that  it had been before the jury for 
two days or for a considerable length of time, necessarily leaving a 
hurtful  impression, and that  to strike it out then would deprive them of 
their exceptions already taken, while the caveators, for all practical 
purposes, mould still have the benefit of such evidence. Shclfon v. R. R., 
193 S. C., 6i0,  139 S. E., 232. Under these circumstances, the court 
refused to strike out the evidence, and i t  was allowed to remain before 
the jury. 

I t  may be said with assurance that  the propounders did not intend to 
waive their original exceptions, for  one of the reasons why they objected 
to having the evidence stricken out a t  the close of the case was to pre- 
serve the exceptions which they had theretofore taken. A waiver is a 
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voluntary relinquishment of a known right and implie3 an  election to 
forego some advantage which otherwise might be insisted upon. Mfg. 
Co. v. Building Co., 177 N. C., 103, 97 S. E., 718, 27 R C. L., 904. I t  
seems that  the tr ial  court took this view of the matter, a3 he  allowed the 
original exceptions to remain in the record in  settling the case on 
appeal, and it is not stated that  the refusal to strike out the evidence 
was based on any supposed waiver, or withdrawal of the original ob- 
jections. Hence, if we treat this evidence as having been admitted over 
objections, duly preserved, its incompetency is not serio.lsly questioned. 

But, without placing our decision on this ground zlone, the over- 
shadowing objection to the validity of the trial would seem to be that  
xhen the issue of undue influence was eliminated from the case, a mass 
of incompetent evidence was allowed to remain before the jury which 
necessarily affected the verdict on the issue of alleged mental inca- 
pacity. The mere fact that  the alleged testator had e?tpressed a desire, 
when admittedly sane, to leave no will, because he thought the law would 
settle his estate fairly, could hardly be considered, on the present record, 
as evidence of mental incapacity at  a later date, when a paper-writing, 
purporting to be a will, was executed in  due form as su:h. I n  re Will 
of Brown, 194 N .  C., 583, 140 S. E., 192, at page 597. Kor  would the 
controversy among the sons of the deceased, after their father's death, 
as to how the estate should be administered and by whorl, seem to have 
any bearing on the question of testamentary capacity. Yet all this 
evidence was before tho jury, and presumably coilsidered by it, on the 
issue of alleged mental incapacity. 

The record contains another exception which was the subject of 
earnest debate before us. considering the case over night, the 
jury, on the following morning, asked the court for further instructions 
on the question of testamentary capacity, which the court g a w  in the 
absence of counsel on both sides and in the absence of the court stenoz- " 
rapher. The record is silent as to whether this occurred before or after 
the court had opened for the day's session. For  this reason, and because 
i t  is unnecessary presently to decide the question, we onlit any definite 
ruling on the exception, but call attention to what is said on the subject 
in  McIntosh's Kor th  Carolina Practice and Procedure at  page 647. 

For the error, as indicated, a new trial must be awardod; and it is so 
ordered. 

New trial. 
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(Filed L'S May, 1930.) 

Evidence D +-Identity of person talking over phone %\as establishtd b~ 
evidence and testimony of conversation should have brrn admitted. 

Khere there is evitlc~ice that a u i t n e v  reqneqteti the long tli\tnncc 
operator in the telephone e\clrange to connect the witi~ecs with the tele- 
phol~e in the ofice of the. plaintiff ill a nearby city, ant1 tll:~t some one 
responded, saying that Ire n a s  s1,eaking from the officcl of the 11lamtift. 
that he was unable to give the i~~forlnat ion reque~tetl by the witness, hut 
that he ~ o u l d  ha le  the pltlintiff's booltkeepr call the witness as soon as  
the bookheeper came 111, whereupon the n i t ~ ~ e s s  gavr his telephone num- 
ber and tonn,  and that later in the morriiri:: the n itness wai; i~~formetl  by 
the telephone operator that the bookkeeper in the office of the plaintiff 
was culling him, arid that  11e then had a conrersation ort'r the Ion<- 
distance telephone with a person who represented himself to he the book- 
keeper in the office of the plaintiff. n h o  informed the witness as to the 
identity of a11 article sold by the plaintiff which was  later verified : Held.  
the identity of the person as  the bookkeeper of the plaintiff wnc wffi- 
ciently established by the evidence, and testimony of the conversation by 
the witness, l~eing o t h e ~ n i s e  competent, should hare been admitted in 
evidence. 

APPEAL by  defendants f r o m  Harwood,  Special  J u d g ~ ,  a t  S o r e m b e r  
Special Term, 1929, of C A B A R R ~ .  N e w  tr ia l .  

Action to recover f r o m  defendants possession of a t ruck described i n  
the complaint,  upon the  allegation t h a t  plaintiff i s  the  owner and  en- 
tit led t o  the  irnmcdiate possession of the same. T h i s  allegation is denied 
i n  the  answer. 

T h e  t ruck was seized by the  defendant sheriff of Cabar rus  County 
t h e  d a y  before the commencrrnent of this  action, and  taken by him f rom 
t h e  possession of one Zeb Cruse, under  a n  execution issued on a judg- 
ment  i n  favor  of the  defendant, Re id  Motor  Company,  and  against the 
said Zeb Cruse. 

T h e  determinat ive question involved i n  the  issue raised by  t h e  plead- 
ings i s  whether  the plaintiff h a d  sold the  t ruck described i n  the com- 
plaint  t o  the  said Zeb Cruse  pr ior  t o  the  d a t e  on  which i t  was  seized by  
t h e  sheriff a n d  taken f r o m  his  possession. 

T h e  issue submitted t o  t h e  j u r y  w a s  answered as  follows: "Is the  
plaintiff t h e  owner and  entitled t o  t h e  immediate  possession of one In te r -  
nat ional  T r u c k  S L 36, 1% tons, Chassis No. 61887 D, Engine  No. 4 
S. G. 12906, a s  alleged i n  t h e  compla in t?  Answer :  Yes." 

From judgment  t h a t  plaintiff is the  owner of t h e  t ruck  described i n  
t h e  complaint,  a n d  t h a t  it recover of defendants  possession of the same, 
defendants  appealed to  t h e  Supreme Court.  
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Ifartsell & Hartsell f o r  plainti f .  
L.Lrn~field, Sh~rr in  Xi. Burnhardt for defendants. 

Con-X~R,  J. This action was bcgun on 4 June ,  1929. 011 3 Junc,  
1920, tho defendant, H. W. Caldwcll. sheriff of C a b a ~ r u s  COUII~J- ,  by 
virtue of an execution in his haiids, issued on a judgmcnt in favor of 
the defendant, Reid Motor Company, and against one Zch C ~ U ~ C ,  had 
levied upon and taken into his possession the truck dcscribed in the 
complaint. A t  the date of said lcry and soizurc., tlie truck was in tlie 
possessiori of thr  said Zeb Crusc, in the tow11 of Concord, PI'. P. 

On the tr ial  in the Superior Court, plaintiff contcn~lctl that at thc 
date of its seizure by the said sheriff, plaintiff was tlicl owner of said 
truck; tha t  i t  had delivered the said truck to the said Zch Cruse some 
time prior thereto, upon his agreement with it that  he ~vould use the 
truck for a short time, and would then advise plaintiff, at its office in 
Charlotte, IT. C., whether or  not he wished to purchase the truck;  and 
that  a t  said date, the said Zcb Cruse had not purchased the truck, or 
advised plaintiff with respect to whether or not he had decided to pur- 
chase it. 

Plaintiff further contended that  it did not sell the tru4.k to Zeb Cruse 
until after the commencement of this action and until after the truck 
had been taken f rom the possession of defendants and delivered to it,  
pursuant to the writ of claim and delil-ery issued in the action. 

There was evidence a t  the tr ial  tending to sustain tlic coiltentions of 
the plaintiff. 

The  defendants contended, oh the contrary, that  plaintiff had sold and 
delivered the truck to Zeb Cruse prior to  the date on whil-h i t  was seized 
by the sheriff, and that, therefore, plaintiff was not t h ?  owner of the 
truck or entitled to its possession a t  the date of the cornmencement of 
this action. I n  support of this contention, defendants offered as evi- 
dence the testimony of a witness, who offered to testify tnat  on 30 May, 
1929, he had a conversation over the telephone from hi:; office in Con- 
cord, N. C., with the bookkeeper of plaintif? a t  its office in Charlotte, 
N. C., i n  which the said bookkeeper stated to the witness tha t  plaintiff 
had sold the truck described in the conlplaint to  Zeb Cruse prior to the 
date of said conversation. This testimony, upon the objwtion of plain- 
tiff, was excluded as evidence, on the ground that  there was no evidence 
tending to identify the person with whom the witness had the conversa- 
tion over the telephone as the bookkeeper of plaintiff, in its office a t  
Charlotte, N. C. Defendants excepted to the exclusion of the testimony, 
and on their appeal to this Court assign same as  error, for which they 
contend they are  entitled to  a new trial. This contention must be sus- 
tained. 
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Thrre  was evidence tending to show that during the morning of 
30 Xay,  1929, the witness requested the long-distance operator in the 
telephone exchange to connect the telephone in  his office at  Concord, 
S. C., with the telephone in  the ofice of the plaintiff at  Charlotte, 
K. C.; that  within a few moments some one responded, saying that  hc 
was speaking from the office of plaintiff at  Charlotte, N. C.; the witness 
then asked the person who had responded to his call, whether or not the 
plaintiff had sold a truck to Zeb Cruse of Concord within the layt few 
days; the person speaking replied that he did riot know, but that as soon 
as the bookkeeper, who was then in  the office, came in, he would have 
hini call the witness and give him the information ~ ~ l i i c h  he desired; 
the witness thereupon requested that  the bookkeeper call his te lephon~ 
number-220-at Concord. 

Later in the morning of the same day the witness was called to the 
telephone in his office a t  Concord, and informed by the telephone op- 
erator that the bookkeeper in  the office of plaintiff, in Charlotte, N. C., 
was calling him. He then had a conversation over the long-distance 
telephone with a person who represented himself to be the bookkeeper 
in the office of plaintiff, i n  Charlotte, N. C. I n  this conversation the 
person speaking informed the witness that the plaintiff had sold to Zeb 
Cruse a truck with engine number 4 S. G. 12906, and had taken a mort- 
gage on the truck to secure the purchase price. The witness subsequently 
saw the truck which the sheriff seized under the execution and took 
from the possession of Zeb Cruse. I t s  engine number was 4 S. G. 12906. 

This evidence was sufficient, we think, to identify the person with 
whom the witness had the conversation as the bookkeeper in the office 
of plaintiff, i n  Charlotte, N. C. I t  was, therefore, error to exclude the 
testimony of the witness as to the conversation which he had over the 
telephone with a person who had called witness, in accordance with his 
request, and who represented himself to be the bookkeeper in the office 
of the plaintiff. I n  8. v. Burlmom, anie, 61, 150 S. E., 628, we 
said: "The testimony of a n-itness that he had a conversation with 
another person over the telephone, is admissible where the identity of 
the other person is established by evidence. The conversation, if other- 
wise competent, should not be excluded as evidence, because i t  was had 
over the telephone, when the identity of the person talking to the witness 
is established. I n  the absence of evidence tending to identify the person 
with whom the witness had the telephone conversation, evidence as to 
the conversation should be excluded." 

The instant case is distinguishable from M f g .  Co. v. Bray, 193 N. C., 
350. 137 S. E.. 151. I n  that  case the witness had been called to the 
telephone by a person who represented himself to be the defendant. 
There was no evidence tending to identify the person speaking as the 
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defendant. Test imony as  t o  the  conversation was properly excluded a s  
evidence. I n  the  instant  case, there  were facts  a n d  circumstances tend- 
i n g  t o  show t h a t  the  person who called the  witness i n  accordance wi th  
h i s  request, was the  identical person h e  represented himself t o  be. There  
mas e r ror  i n  t h e  exclusion of testimony a s  to  the  convei.sation between 
the  witness a n d  t h e  person who, there  was evidence tending t o  shorn, was 
the  bookkeeper of plaintiff,  i n  i t s  office a t  Charlotte, 3.. C. F o r  th i s  
e r ror  t h e  defendants  a r e  entitled t o  a 

N e w  trial.  

D. J?. W R I G H T  ET AL. v. TV. J. W R I G H T  ET AL. 

(Filed 28 May, 1930.) 

1. Wills F d-Where property of a devisee is devised hy the will t h e  
devisee is pu t  t o  his election between his property a n d  the devise. 

The doctrine of election under a will applies where a testator devises 
his property to a beneficiary and assumes to devise to another property 
belonging to the first devisee, in which case the devisee, if he accepts the 
devise with knowledge of all the facts, is thereby precluc!ed from assert- 
ing title to that  part of his own property which was devised to another. 

2. Same--In th i s  case held: will did not at tempt t o  dispose of property 
of devisee, a n d  devisee was  no t  pu t  to his election th~ereunder. 

Where after the execution of his will the testator gives his son certain 
specific farming implements which the son takes possession of during the 
life of the testator, and the will clevises certain lands to  the son and be- 
queaths the household and kitchen furniture and the "remainder" of the 
personalty to his other children, and a t  his death the testitor owned per- 
sonal property other than the household and kitchen f i rn j  ture : Held,  the 
will does not attempt to dispose of the property given the son, the "re- 
mainder" including only the personalty other than the personalty given 
the son and specifically bequeathed to the other children, and the gift to  
the son operates as  an ademption by so much of the legacy bequeathed to 
the other children, and the son is not put to his election under the will 
between the personalty given him and the laud devised to him by the will. 

PROCEEDING f o r  the  part i t ion of l and  heard by  J o h w m ,  Special 
Judge, a t  December Term,  1929, of CLEVELAND. Pet i t ioners  appealed. 
N o  error .  

R. H. W r i g h t  died i n  March,  1925, leaving a will. I n  the t h i r d  i t e m  
h e  devised (subject t o  the  life estate of h i s  wife, Amanda W r i g h t )  two 
tracts  of l and  t o  h i s  son, W i l l i a m  J. Wright .  T h e  t racts  contain re- 
spectively 60 acres a n d  9 acres. I n  t h e  fifth i t em the  testator, a f te r  
bequeathing h i s  household a n d  ki tchen f u r n i t u r e  t o  h i s  d:iughters, gave 
t h e  remainder  of h i s  personal p roper ty  t o  al l  o f ,h i s  children "except 
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William J. Wright, v h o  is to receive nothing other than the two tracts 
of land hereinbefore mentioned." 

William J. Wright claims to be the owner by gift from his father of 
the following personal property: a NcCormick binder, a wheat drill, a 
cane mill and boiler, a cider mill, a log saw with motor, a stalk cutter, 
a cultirator, a plow, a scythe and cradle, and a wagon body. He allege3 
that the testator Was unable to pay the taxes, and in order to be relieved 
of the burden gave him this property, and that he has since owned it 
and listed it for taxation. 

I n  response to the issues the jury found that the ptit ioners and the 
defendants are not tenants in common of the land and that W. J. Wright 
is the owner thereof in fee. 

The assignments of error raise the question whether W. J. Wright 
was forced to an election under the will, the petitioners contending that 
if he took the personal property he elected not to take the land devised 
to him, and that the real estate was therefore subject to partition. 

Judgment for respondent and appeal by petitioners. 

D. 2. N e w t o n  and  J .  C. N e w t o n  fov appellants.  
B. T .  Falls for appellee. 

A D A A ~ ,  J. The appeal presents the questions whether W. J. Wright 
was compelled to exercise an election between accepting the land de- 
vised to him and taking the personal property purporting to be be- 
queathed to others, and whether he is estopped to claim the land by 
having refused to give u p  the personal property. I t  is admitted that 
R. H. Wright, the testator, after the execution of his will gave to W. J. 
Wright all the articles in controversy and that the donee was the owner 
and in possession of this property at the death of the testator and at  the 
death of the life tenant, Amanda Wright. The will was executed 
23 January, 1920; the property was delivered to the donee in 1922; the 
testator died in March, 1925. The effect of the gift was to withdraw the 
property from the operation of the devise and to vest it in the son. I f  
property is devised and subsequently alienated it does not go to the 
devisee, because the testator can devise or bequeath only the property he 
owns at the time of his death. 1 Page on Wills, see. 456; Schouler on 
Wills, see. 427; C. S., 4136, 4165. The faiIure of the bequest under 
these circumstances is more like the ademption of a legacy than the 
technical revocation of a devise. Page on Wills, supra; AIcRainy's 
Execu tors  v. Clark, 4 N. C., 698; S. c., 6 N. C., 317. 

I n  the sense used in equity jurisprudence, election has been defined 
as the obligation imposed on a party to choose between two alternative 
rights or claims in  cases when there is a clear intention of the person 
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from whom he derives one that  he should not elljoy tloth. Eaton on 
Equity, 161. The appellants inroke the aid of this 'doctrine. They 
say the respondent cannot hold both the land and the personal property, 
and must make an  election between' the ttro. The particular phase of 
the doctrine to which they adrcrt  is this:  Where a person devises his 
property to a beneficiary and assumes to devise to another property 
belonging to the first devisee and the devisee of the testator's property 
accepts the devise with knowledge of all the facts he is thereby pre- 
cluded from asserting title to that  part  of his ow1 property which was 
devised to another. Sigmon c. Hawn, 87 S. C., 450; Syme 11. Badger, 
9.2 N. C., iO6; ATle~~ v. Allen, 121 K. C., 328; Tripp v. Sobles, 136 
N. C., 99. 

We are of opinion that  the fifth item of the will, taken in  connection 
with the evidence, does not necessarily purport to dispose of the articles 
giren to the respondent; and if not the appellants' position cannot be 
maintained. There is evidence that these articles and the household and 
kitchen furniture were not all the personal property onned by the tes- 
tator at  the time of his death. The bequest to his other children would 
therefore include the remaining property. I n  Gray v. TT'illiams, 130 
N. C., 53, it is said that before a donee can be put to an election his 
own property which is professed to be conveyed must be described in 
the instrument itself with such certainty that the donee may know his 
own property by the description given. I t  was shown in Field v. Eaton, 
16 N. C., 283, that the defendant, William Eaton, claimed title to a 
slave as a gift from his father. Some time after the dats of the alleged 
gift his father made a will bequeathing the slave to his son. I n  a subst.- 
quent clause he bequeathed the same slare to his daughter Harriet. To  
his son he devised other property, consisting of lands and slaves. I n  the 
will the slave in question was identified by name. I t  was held that as 
William claimed under the will and the will i n  express t2rms purported 
to convey title to the slave he could not accept and reject the same instru- 
ment. The  turning point of the decision in  Allen v. Allen, supra, was 
the fact that  R. J. Allen, the vendee in the deed, qualified as executor of 
his father's estate-the court holding that  his qualificat~on as executor 
was an election to take under the will. The same conclusion was an- 
nounced in  Treadaway v. Payne, 127 N. C., 436, in  which the defendant 
Payne, who claimed under a deed from the testator, was held to an elec- 
tion because he had probated the will, made an  inventor-y of the estate, 
stated his receipts and disbursements, and executed the duties of execu- 
tor. These decisions, cited by the appellant, a re  therefore not decisive 
in the mesent case. We find 

N o  error. 
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E. T. CHAXDLER v. J O H N  S. COSABEER, TRADING AS COXABEER 
MOTOR COMPANY. 

(Filed 28 May, 1030.) 

1. Appeal and E r r o r  J c-Findings of fact by judge of general County 
Conrt a r e  binding o n  appeal when supported bv evidence. 

\There the judge of a general County Court finds the facts, and his 
judgment is affirmed on appeal to the Superior Court, upon appeal to  the 
Supreme Court the findings of fact of the County Court are binding when 
supported by the evidence, a jury trial not being required. 

2. Chattel Mortgages G +Fact that chattel mortgage was not  registered 
is immaterial when third person is not  purchaser for value. 

Where in order to refinance his automobile the owner induces the 
plaintiff to use his name in the refinancing papers, and assigns the title 
to him, and the original owner later executes a mortgage 011 the car to 
secure another indebtedness due the plaintiff, and the plaintiff pays the 
installments under the refinancing mortgage, the original owner being 
permitted to retain possession of the car and deal with it  as his own: 
Held, Upon the original owner's delivery of the car to another, in pur- 
suance of a transaction between them, the fact that the mortgage was not 
registered a t  the time of the delivery to the third person is immaterial 
in the absence of evidence that such third person was a purchaser for 
value from the mortgagor, and the judgment that the mortgagee was the 
owner of the car and entitled to its immediate possession will be affirmed 
on appeal. 

,!LPPEAL by  defendant f r o m  S ink ,  Special Judge,  a t  Apr i l  Term,  1930, 
of B U X C ~ X B E .  Affirmed. 

T h i s  i s  a n  action t o  recover of defendant  possession of a n  automobile. 
T h e  action was  tried i n  t h e  General  County Cour t  of Buncombe County, 
before Weaver, J., without  a jury.  

F r o m  t h e  judgment on the  facts  found  by  t h e  judge of the  General  
County  Court,  defendant appealed to  the Super ior  Cour t  of Buncombe 
County. O n  th i s  appeal  the  judgment was affirmed. 

F r o m  the  judgment  of t h e  Super ior  Court,  affirming the  judgment  of 
t h e  General  County  Court,  defendant  appealed t o  the  Supreme Court.  

Lane, Cathey & McKinne8y f o r  pla in t i f .  
Lee d Lae for defendant. 

CONNOR, J. A t  t h e  t r i a l  i n  the  General  County  Cour t  the  judge 
found  t h e  following fac t s :  

"1. T h a t  on  o r  about 18 December, 1928, one A. T. Dallas, being 
then  the  owner of a cer tain Oakland coupe, described i n  t h e  pleadings, 
refinanced t h e  same wi th  Allport  Motor  Company, a n d  not  having suffi- 
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cient credit himself induced the plaintiff to use his namt: in refinancing 
said car, and the original certificate of title from the Revenue Depart- 
ment of the State of North Carolina to Dallas was assigned to the 
plaintiff on or about 18 December, 1928, and left in he files of the 
Allport Xotor Company with instructions to send to thtl State Depart- 
ment for the issuance of a new title in the name of the h i n t i f f ,  which 
was finally accomplished on 4 September, 1929. 

2. That the said Dallas being indebted to the plaintiff, on or about 
18 January, 1929, executed and delivered to the plaintiff a mortgage on 
said Oakland automobile, securing $864, which mortgage was not re- 
corded until 8 August, 1929. 

3. That A. T. Dallas was permitted to continue to use the car and 
the same continued in his possession until 6 May, 1929. 

4. That the plaintiff paid the installments on the refinancing mort- 
gage as they matured. 

5 .  That the plaintiff authorized the said A. T.  Dallas to deal with 
the car as his own, allowing him to sell it if he could, provided plaintiff 
should be paid all amounts due him. 

6. That on or a b u t  6 May, 1929, in pursuance of a transaction nego- 
tiated by Dallas and E. 0. Mitchell, salesman for the defendant, Cona- 
beer Motor Company, the said Dallas delivered to the defendant the 
automobile in question stating at the time to defendant's agent that he 
could not deliver title, but that title would have to be obt ined from the 
plaintiff. 

7. That the value of the Oakland automobile at the time of delivery 
to the defendant $600, and it is agreed by the parties that the same 
has not materially deteriorated since. 

8. That at the time of the institution of this action th? plaintiff had 
not delivered title to the defendant, and the defendant had not satisfied 
the debt claimed by Chandler against A. T. Dallas.'' 

Upon the foregoing facts, it was adjudged by the Gmeral County 
Court that the plaintiff, E. T. Chandler, is the owner and entitled to 
the immediate possession of the Oakland coupe described in the com- 
plaint. Defendant excepted to the judgment, and on his appeal to the 
Superior Court assigned as error the refusal of the court to dismiss the 
action as upon nonsuit, at the close of all the evidence. On his appeal 
to this Court defendant contends that there was error in the refusal of 
the judge of the Superior Court to sustain his assignment of error, and 
in the judgment affirming the judgment of the General County Court. 
Neither of these contentions can be sustained. 

There was evidence at  the trial  in  the General County Court sufficient 
to support the findings of fact made by the judge of said court. These 
findings of fact are, therefore, conclusive for all purposes in this action. 
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Colvard v. Dicus Bros., ante, 270, 151 S .  E., 191;  Holmes Electric 
Co. v. Carolina Power d2 Light Co., 197 N.  C., 766, 150 S. E., 621; 
Eley v. R. R., 165 N. C., 78, 80 S. E., 1064. I t  appears from these 
facts that  plaintiff is  the owner and entitled to the possession of the au- 
tomobile by virtue of the chattel mortgage executed by A. T. Dallas on 
18  January,  1929. Hinsoh v. Smith, 118 N .  C., 503, 24 S. E., 541. 

The  fact that  the mortgage was not registered a t  the date of the de- 
livery of the automobile to the defendant by the mortgagor, in the 
absence of a finding that the defendant is a purchaser for value, is imma- 
terial. Nusic Store v. Boone, 197 N .  C., 174, 148 S. E., 39. There 
was no evidence a t  the tr ial  from which the judge could have found 
tha t  defendant is a purchaser of the automobile for  value from the 
mortgagor, or from one claiming under the mortgagor as a purchaser 
for value. 

There is, therefore, no error in the judgment of the Superior Court 
affirming the judgment of the General County Court. The  judg~nerit is 

Affirmed. 

(Filed 25 May, 1930.) 

Deeds and Conveyances F -In this case held: grantor in unregistewd 
timber deed could not hold grantee's vendee liable for pnrchnsc price. 

Where the grantor in a timber deed does not resc'rve title to secure the 
purchase price to be paid at certain intervals, and the grantee enters and 
cuts timber under the unregistered deed and sells the severed timber to 
another, the purchaser of the cut timber from the grantee is not liable to 
the grantor upon being notified by him after he had pnid the purchase 
price to the grantee that the griuntm hail not paid tlie grantor therefor. 

CIVIL ACTIOX, before Xoore, Special J u d g ~ ,  at October Term, 1999, 
of PASQUOTANK. 

the conclusion of tlie evidence a motion of nonsuit was sustained 
and the plaintiff excepted and appealed. 

dydlef f & iSimpson, f o r  plaintiff. 
Ehringhaus CE Ifall for defendants 

PER CURIAM. 011 1 June, 1027, the plaintiff sold to D. P. White "all 
the pine and gum timber on the farm which the party of the first part 
now owns in Tyrrell County," together with "all the piling, pine and 
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gum timber which is now cu t  down and  standing, measur ing  twelve 
inches a n d  up at t h e  base." T h e  contract fu r ther  p r o ~ i d e d  t h a t  pay-  
ments  were t o  be made  "one-half of sale pr ice on each lot when delivered 
to barge or  tug unless otherwise agreed to un t i l  the one thousand dollars 
is  paid.'' 

T h i s  t imber  deed was not  recorded a n d  n o  lien f o r  t h e  unpa id  pur-  
chase pr ice was reserved upon  the  timber. Whi te  began cut t ing t imber  
a n d  sold t h e  t imber  cut to the defendants  who pa id  h i m  the purchase 
price. Before t h e  t imber  was moved plaintiff notified t h e  defendants  
t h a t  h e  h a d  not been paid, a n d  the  defendants  declined to p a y  t h e  
plaintiff upon  the  ground t h a t  they h a d  already pa id  White .  

Upon the  present s ta te  of t h e  record, we a r e  of t h e  opinion t h a t  t h e  
judgment  of nonsuit was properly entered. 

Affirmed. 

BILLTE BOYD COLLETT v. SOUTHERN Rt l ILWAY COMPANY ET AL. 

(Filed 6 June, 1930.) 

1. Railroads D +It is  t h e  duty of a n  engineer t o  give ~ i g n n l  of train's 
approach t o  public crossing. 

An engineer in control of a moving train is charged with the duty of 
giving some signal of tlie train's alqxoncli to a public crossing, and if he 
fails to give such ~ a r n i n g  which is the prosilnate cau!:e of i n j u r ~  the 
railroad company is liable to the person injured. 

2. S n m ~ E v i d e n c e  of negligent frtilure t o  give signal s.t crossing a n d  
evidence of contributory negligence held properly subniitted t o  jury. 

Where in a n  action against a railroad company to recover for injuries 
sustnined in n collision a t  a public crossing tlwre is evidence tending to 
show that defendant's train approached the crossing where tlie accident 
occurred without giving :uly warning of its appronch ; that  the plnintiff 
was driven in her :tutornobile 11s her ch:~ntTeur who storl~cd, looli~tl mid 
listened before attempting to cross t l r ~  tracks; that the night wns dark 
and rain was falling; that the d r i v ~ r  croqsed the tracks slowly, an(, on 
account of the conditions thrre (lid not see the n1)l)ronching train until 
within three feet of the track, ant1 could not stop the car in time to avoid 
tlie accident, with conflicting evidence on encli point: II t ld  the evidence 
was properly submitted to the jury on the issues of negligence, contribu- 
tory negligence and damages. 

3. Trial D a-Conflicting testimony of plaintiff's witnesses does not entitle 
defendant to nonsuit. 

Conflicting testimony of the plaintiE's own witnesses does not justify 
the  withdrawal of their testimony, their credibility being for the jury, 
and in viewing the testimony in the light favorable to the plaintiff i t  is 
sufficient, the defendant's motion as of nonsuit is  properly denied. 
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APPEAL by defendants from Finky ,  J., at  April Term, 1930, of 
CHEROKEE. N o  error. 

Ciri l  action to recover damages for personal injury alleged to have 
been caused by tho negligence of the defendants. The issues of negli- 
gence, contributory negligence, and damages were aliswered in favor of 
tlle plaintifl' Judgment on the rerdict. Appeal by defendants 

On the occasion c o ~ n ~ l a i n e d  of the plaintiff owned a Cherrolet coupe, 
in which she and her chauffeur, Mabel Rogers, were trareliiig. The 
plaintiff lives near Andrexs. On  the morning of 31 December, 1929, 
she and Fabe1 Rogers went to Murphy and about eight or nine o'clock 
iii the evmirig, on their return to Andrew,  approached the place of 
the accident. -It this place there are the main line of the Southern 
Rai lxay and three spur or side tracks. One siding and the narrow- 
gauge road are on the Nurphq- side of the main line and a side track 
leading to tho plant of tlle Es t rac t  Conlpany is on the other sitlc.. There 
is some evidence that the view is obstructed as one approaches the main 
line from the direction of Xurpl iy ;  there is evidence to the contrary. 
The  coupe had arrired at the main line when the occupants saw the 
t ra in ;  they alighted; and the train struck thr  car, hurled it against the 
plaintiff, and caused her serious personal injury. Other facts arc stated 
in tho opinion. 

A ~ i a r s ,  J. Tlir defendants assign as error the dmia l  of their inotioil 
for  iiomuit a t  tllc co~lclusioil of tlic evidence. Tlirp c.onteiid (1) tliat 
they ne re  not negligrnt; ( 2 )  that  the plaintiff's illjury n a s  cnnjed 
wlely by the argligrilct~ of licr tlrix c r ;  and ( 3 )  if i n  ail? ~ i c x  of tlic 
t \ itlence thep mere iiegligriit, the i ~ c g l i ~ n i c c ~  of t l ~ c  ~)ln~ritifT, n l ~ o  owned 
tlic rar  and directed its operation, prosiinately contribntctl to thc illjury. 
011 all tlicse qucstioils tlic evirlcr~ce is conflictilrg. T h ~ r r  i, c~itlenc-e 
tericling to show tliat the coupe approachrd the rail\vay track between 
c~igl~t  and nine o'clock at night;  that it  was da rk ;  that rail1 \\:IS falling; 
tliat tlic drivcr brought tlir car  to a full stop at thc "stop" sign; that  
*lit, occupants of tlic car looked and listened for the t ra in ;  that the car 
x a s  "just erecping" v l i c i~  it approached the rl:n-ro\i-gauge t rark ;  that  
it continued to move slonly toward thc maill line of tlw railway; tliat 
 lien tlie driver reached a point from nllicll she cwultl s c~ .  u p  tlw r~iairl 
track thc front of the car was within tlirec feet of the roadhed; that 
"on account of conditions there" i t  mas impossible to get a clear view 
of the main track "until the car gets that  close"; and that  the driver was 
bli~ided by an arc light situated one hundred yards from tlie crossing. 
There is evidence teridiilg to show that the train ran  from the station 
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to the public crossing, a quarter of a mile, without ringing the bell o r  
sounding the whistle. On this point there is both negative and positive 
testimony. Mabel Rogers was positive: '(There wasn't any whistle blow- 
ing or bell for the crossing. I didn't say I didn't hear any;  I said there 
wasn't any." She testified that  the coupe was within three feet of the  
main track when she and the plaintiff first saw the train ('I was almost 
on the track before I saw the train and before I saw t i e  light of the 
train. I was looking all the time." She testified that  i t  was impossible 
to stop the car after she saw the train before going upon the track. 

Considered most favorably for the plaintiff (Golss v. William, 196 
X. C., 213)) this evidence unquestionably tends to show negligence on 
tho part of the defendants. An engineer in  control of a moving train i s  
charged with the duty of giving some signal of its appro;ich to a public 
crossing; if he fails to perform this duty the railway company is deemed 
to be negligent; and if as a proximate result of such negligence injury i s  
inflicted the company is liable in  damages. Russell v. R. R., 118 N .  C., 
1098, 1108; Perry v. R .  R., 180 N.  C., 290; Moseley v. R. R., 197 
N. C., 628. 

The defendants' motion for nonsuit on the ground t h t  there is n o  
e~ idence  of their negligence was therefore properly denied. I t  is no 
less o b ~ i o u s  that we are  precluded from holding as an irference of law 
that either the plaintiff or the driver of the car neligently contributed to  
the plaintiff's injury. Whether either of them did so was a question for 
the jury. I t  cannot be denied that  there is abundant evidence in con- 
tradiction. Indeed, i t  cannot be denied that there are mconsistencies, 
if not direct conflicts, in the testimony of one or two witnesses introduced 
by the plaintiff. But  while these apparent inconsisten:ies may have 
affected the credibility of the witnesses they would not hare  justified the 
mithdra~val of their testimony from the jury. This principle is main- 
tained in a number of our cases. Tt7ard v. Xfg. Co., 123 N. C.. 248, 
232; ,~lzclZ 2%. Roseman, 155 S. C., 90; Chrisf?nan v. Hilliard, 167 
N. C.. 4 ;  Bank 7.. Brockef f ,  174 N.  C., 41; Harris v. I n s ~ r a n c e  Co., 193 
S. C., 483; Erans  v. Cowan, 194 N. C., 273;  Stevens 7 .  Rosfan,  196 
S. C., 314. We find 

S o  error. 

STATE v. JIM WISHOX. 

(Filed 6 June, 1930.) 

1. Homicide A +In this cAse held: admission of testimony of threats 
against the deceased was not error. 

Testimony of threats against the deceased made by the defendant two 
years prior to the homicide may be received in evidence :is corroborative 
testimony of evidence of threats made thereafter, and ml ere the defend- 
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an t  admits he had "words" with the deceased, and that the killing oc- 
curred a t  the first subsequent meeting between him and the deceased, the 
admission of such testimony mill not be held for reversible error on the 
defendant's appeal from a conviction of murder in the second degree, the 
testimony being evidence of premeditation and deliberation constituting 
murder in the first degree of which the defendant was acquitted. 

2. Criminal Law I g-Inadvertence i n  charge held no t  to constitute re- 
versible e r ror  where jury could not  have been misled thereby. 

Where in a charge to the jury upon a prosecution for homicide the 
court inadvertently uses the word "choked" in  defining legal provocation 
which would reduce the crime from murder in the second degree to man- 
slaughter, when the defendant had testified that  the deceased assaulted 
him with a knife, the inadvertence will not be held for reversible error 
when it  is  apparent that the jury were not misled thereby and a definite 
application of the principal to the facts of the case was later made by 
the court. 

3. Homicide E +Oharge of t h e  court  on  t h e  law of self-defense held not 
t o  contain reversible error .  

Where in stating the general principles of the law of self-defense the 
court does not accurately instruct the jury as  to the defendant's c111ty to 
retreat, the charge mill not be held for reversible error where in applyii~g 
the principles to the evidence the court correctly charges that the de- 
fendant could stand his ground if he was without fault and if the de- 
ceased attacked him nit11 a knife arid put him in fear of great bodily 
harm or death, and if the clefendant had reasonable grounds for such 
fear. 

APPEAL by defelidant from liarlc.ood, Special J u d g e ,  at  August Term, 
1929, of L i c o x .  N o  error. 

The  defendant was convicted of murder in the second degree. Late 
in  the afternoon, on 9 July,  1929, the defendant and the d~ceasetl met 
each other in a public road. The  defendant was walking; the clrceased 
was riding a mule. The defendant admitted that  when they met lie 
shot and killed the deceased with a pistol, but contend~d that the de- 
ceased assaulted him with a knife. H e  contended that  lie had killed 
the dcccased in  self-defense. Evidence relevant to the exceptions is set 
out in the opinion. 

A t f o r n e y - G e n c d  B r u m m i t f  and  L l s s i s fan t  d t f o r n e y - G e n e r a l  S a s h  for 
t h e  S t a f e .  

I Z .  I). Sisk, J .  S. X o o d y  and Edzcards d? Lea fherwood  for d ~ f c n d a n t .  

AnAws ,  J. The deceased as the olerseer of a public road cut dou:n a 
chestnut tree on the defendant's land. -1 witness for the State testified 
that after the tree had been cut and about two years before the homi- 
cide he heard the defendant say, "I guess Mr. Solesbee ( the deceased) 
thinks i t  is all orer, but I will get h im some time or another." The  cle- 
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fendant excepted on the ground that  the threat was too remote to be 
admissible. Joe  Teague, another witness for the State,  testified that  
about a year before the tr ial  the defendant said in  his presence that  
"Pink Solesbee (the deceased) had done him damage cutting timber, 
and he was going to get even with him one way or  another." The de- 
fendant admitted he "had had words" with the deceased concerning the  
tree, and testified that the homicide occurred a t  their first subsequent 
meeting. 

I n  S. c. Hozcurd, 82  N. C., 624, threats made twelve months before 
the homicide were held to be competent. Afterwards, i n  r2ference to the 
question whether threats made two years before the homicide should be 
admitted, the Court remarked, "We might hesitate to admit evidence of 
threats to kill the deceased, made two years before the homicide, if they 
stood alone, without evidence of intermediate and recurring threats." 
I n  the present case there is evidence of an  intermediate threat made 
within the time specified in S. I * .  Ilowurd. Evidence of the threat first 
made is competent at  least i n  corroboration. S.  v. McDu,Fe, 107 N. C., 
883. Thc defendant's admission that he killed the dewased raised a 
presumption of malice. H i s  threats were cvidence of premeditation 
and  deliberation; but he was not convicted of the cap i td  felony. I n  
S. v. Shouse, 166 X. C., 306, i t  was said : "But these threals were offered 
to show premeditation, deliberation. and prerious express malice, neces- 
sary to convict of niurder in the first degree. 8. T. T a f c ,  161 K. C., 280. 
They were practically irrelevant, unnecessary and harmless, as the 
prisoner was acquitted of the capital felony." I n  the adr~ission of evi- 
dence relating to the defendant's threats there is, therefore, no error. 

I n  defining the legal provocation which  ill reduce murder in the 
second degree to manslaughter, the judge told the jury tlir t mere words, 
however abusive, would not mitigate the homicide, but that an assault 
~vould;  that there was legal provocation if the deceased l a ~ d  hands upon 
the defendant against his will, or struck at  him, or cllolred him. -111 

exception was taken because thcre mas no eridence that the defendant 
was choked. But  he testified that the deceased was in  the ~ c t  of assault- 
ing him with a knife when the shot was fired; this mas legal prorocation, 
and the inadvertent use of the word ('choke" could not hare  misled the 
jury to the prejudice of the defendant, especially when a (definite appli- 
cation of the principle restricted the provocation to the alleged assault 
with a knife. 

111 stating the lam of self-defense as an  abstract principle the trial 
judge did not accurately point out the distinction between the necessity 
of retreating in  the case of a n  ordinary assault (8. v. BZevins, 138 
K. C., 669)) and the right of a person to stand his ground when he 
apprehends and has reasonable grounds to apprehend that he is about 
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to  suffer great  bodily harm or loss of life (S. v. Clark, 134 N. C., 698) ; 
but i n  applying the principle to the evidence he accurately instructed the 
jury  in these words: "If the prisoner was ~ ~ i t l i o u t  fault  and the de- 
ceased, Pink Solesbee, assaulted him with a knife, and by reason of such 
assault the prisoner actually apprehended and had reasonable grounds 
to apprehend tha t  his life was in danger or tha t  he  was in  danger of 
great bodily harm, and i t  appeared to  him to be reasonably necessary 
to shoot the deceased, he was not required as a matter of law to retreat 
or  withdraw from the combat, but could stand his ground and, if neres- 
sary, even pursue his assailant and take his life in the protection of h is  
own life or to sare his person from serious injury." S. v. IIiUs, 196 
S. C., 437. For  this reason the twelfth exception is orerruled. The 
remaining assignments are without merit. Tf'e find 

S o  error. 

(Fi led  G Jnuc,  1930.) 

Evidence El b--Testimony of transaction with ticw.nsei1 11c.lcl incon~pctcnt 
as being by a party interested in the rvcnt. 

In :In nctiori 11)- the  n t ln~inis t lx tor  of n clecrnsctl persol) :~ f i : t i~~s t  :I 11;nik 
t o  rccoytxr moneys depositetl 11y the. intestate. resistetl on thc grou11(1 t11:lt 
the  tlcc.r$nsetl 11:ltl antllorizc'tl t l ~ c  11:1nk to  [lay t he  Inolley upon his son's 
cl~ccks,  tlir la t te r  ]wing prt>srnt a t  thc, t in~r . :  lic.Z(7, tht' so11 was  i~~terestc'tl 
ill thc. evrnt  silicc he wonltl Ile lialdt, to tllc 1,l:iintiff if I I C  W:IS not arl- 
tliorizrd to (1r:iw the, cllccaks :11rt1 possil~ly to  the tlefcntl:~ut. :mil his tcsti- 
111o11y was  incomlwtrnt nntlt'r ('. S. .  1795. :111il tlie P:lct tllat n third 11(>rson 
was  present :it the  time of t l ~ e  tr;lr~i;nc.tio~i a ~ i t l  testified a t  the  t r i :~ l  ( 1 ~ s  
not affect this result. 

A \ ~ ~ J ~ . \ ~ ,  by ])laintiff from F i n l ~ g ,  .J., at Xorrinber Term. 1929, of 
Br s c o 1 r r c E .  S e n  t r i :~ l .  

The  plaintiff's intestate, W. J. Sesbit t ,  from time to time deposited 
money with the defendant and received from the defendant certificates 
of deposit payable to him or to his order. IIc suffered a qtroke of 
paralysis and for several years was unable to transact any business or 
to attend to his affairs. H e  died 31 July,  1927.  The  plaintiff qualified 
as his administrator and brought suit against the defendant to recover 
tho money on deposit, alleged to aggregate several thousand dollars. The  
defendant alleged that  the total arnount of the deposits never exceeded 
$4,210.03, and that the intestate had authorized the withdranal  of all 
the funds repreqcrrted by the certificntr.9 e x c q t  the sum of $800. 
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During the trial the defendant was permitted, subjeci; to the plain- 
tiff's exception, to prove by J. E. Nesbitt, a son of the intestate, that on 
9 March, 1923, the intestate deposited $600 in the savings department 
of the defendant, told the bank officials that the witness was his son, and 
instructed them to recognize his son's signature to his vouchers and to 
let him have the money upon his signing them; also that the defendant 
opened an account with the witness and had him to sign his name on a 
card. The defendant paid the money in controversy to J. E. Nesbitt. 

The question is whether in the admission of this evidence there is 
reversible error. 

Alfred 8. Bamard for appellant. 
Bourne, Parker & Jones for appellee. 

ADAMS, J. Upon the trial of an action a party or a person interested 
in the event shall not be examined as a witness in his own behalf or 
interest, or in behalf of the party succeeding to his title or interest, 
against the executor, administrator or survivor of a deceased person 
concerning a personal transaction or communication between the witness 
and the deceased person. C. S., 1795. 

Conceding that the transaction occurred between the plaintiff's intes- 
tate, the witness, and the bank officials, we are confronted with the 
question whether the testimony of J. E. Nesbitt was improperly ad- 
mitted. I f  we adhere to former decisions of this Court we must hold 
that it was. The witness was interested in the event of tf e action. H e  
was called by the defendant; his testimony was favorable to the defend- 
ant ;  it was favorable to himself. I f  he was not authorized to withdraw 
the money from the bank, he nevertheless received it, and would be liable 
to the plaintiff for the amount wrongfully withdrawn. H e  might be 
liable to the defendant. A judgment in favor of the defendant would 
procure direct benefit to the witness. This is one test of his interest in 
the event. Fertilizer Co. G. Rippy, 124 N. C., 643, 646. The result 
will be the same if the transaction be treated as a comrrunication be- 
tween the intestate and the defendant. Though not a party to the 
action he was under the circumstances of this case disqualiCied to testify. 
Wilson v. Feafherston, 122  N. C.. 747; Witty v. R a r h m ~ ,  147 S. C., 
479; IIu?.rell c. Hagan, 150 N. C., 242; Grissom u. Grissom, 170 N .  C., 
97. The fact that Nix was present when the transaction took place and 
afterwards testified at the trial is immaterial. "The law ic~ explicit that 
the one party shall not testify if the other cannot, and this without 
reference to the presence of third parties at  the time of the transaction, 
unless the representative is himself examined in his own behalf, or the 
testimony of the deceased person is introduced as to the same trans- 
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action." Smith  7%. J loorc ,  142 X. C., 277. 284. I n  Praro t  1, 7.. S f o f f ,  
90 N. C., 515, and  i n  Johnso l l  1 % .  Il 'o~~nscnri, 1 1 7  K. C., 338, i t  was shown 
t h a t  t h e  deceased h a s  been jointly interested with another  person n.110 
~ n s  present a t  t h e  t ime  of t h e  transaction, and  who surviucd. 

F o r  e r ror  i n  t h e  admission of evidence, there mus t  be a 
S e w  tr ia l .  

1. Appeal and  E r r o r  A d-Appeal will lie from t 1 1 ~  grant ing of a motion 
t o  strike out  pa~agrap l l s  of complaint affecting a substantial right. 

A11 appeal will lie from the tlcninl, and con\crscsly the granting of a 
motion to <trike oiit certain i r rclera~i t  or rcclundaiit m ~ t t e r  from thc 
cwmplaint nhen tht. ortlcr :~Kc,c.ts a ~nl) \ t :~nt i ; i l  right of tl~c. nl111t~ll:lnt. 
('. S . 337. 

2. Pleadings J adranting of motion to str ike ou t  certain r ~ l u n d a n t  
matter from complaint held not  erroneous in this case. 

Where the trial court Ilns allowctl thc 1)laintib to file : r ~ i  : ~ n ~ c ~ i ~ t l m e ~ ~ t  t o  
the com~la in t  to be confinecl to certain 11hascs of tlw controversy or to 
nllegatioils a s  to certain and specific niatters, the  lai ill tiff lnust coiltine 
himself to the restrictions under wl1ic.h he is pcsrmittctl to n n ~ t u l  or tile 
trial judge may order stricken tl~crefroul any further mattrrs or ally 
al1eg:itions that arc irrelcrant or re t fn~l t l a~~t  : r~ i t l  not in coi~forn~ity with 
the statute, C. S., W6,  requiring a p1:lin ant1 C O I I C ~ S C  statenlent of  the 
cause of artion nithont ullnccesmry repetition, antl the gr:lntiug of the 
defentlant's motion to strike out certain 11:irts of the aruentlctl caoruplaint 
will be sustained 011 appeal if the conplaint is sufficient in its allegations 
after the portiol~s objected to li:~re Iweu stricken out to  present every 
phase of the controversy. 

CIVIL ACTIOS, before b'inlcy, J., a t  S o r e m b e r  T e r m ,  1020. of FOR- 
STTII. 

T h e  plaintiff instituted this action to set aside a consent judgment 
rendered M a r c h  Term, 1029, of the  Superior  Court  of Forsy th  County. 
T h e  consent judgment was consitlcred by this  Cour t  i n  E l l i s  r .  Ellis, 
193 N. C., 216, 136 S. E., 350. A t  the Noreniber  Term,  1939. J u d g e  
McElroy,  upon the request of plaintiff, permit ted h i m  to "file a n  
amended o r  substituted complaint,  n-hich shal l  be l imited i n  i t s  allega- 
tions to  the  presentation of two issues, t o  wit,  first, n-ith respect to set t ing 
aside t h e  consent judgment  of t h e  March  Term,  1925, and  second, the 
delivery of deed dsltcd 1 2  &iIarch, 1925, f r o m  Clara  S. Ell is  to  TT. B. 
Ellis,  etc." Thereafter  the  plaintiff filed a n  "amended and substitute 
complaint" containing twenty allegations antl corer ing approximately 
twenty-six pages of t h e  record. I n  a p t  t ime and  before answering the  
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defendants duly made a motion to strike from said complaint certain 
allegations upon the ground that  such allegations were "irrelevant, in- 
competent and impertinent." The tr ial  judge heard the motion and 
ordered that "all the allegations contained in paragraphs 2, 3, S, 9, 14, 
and 17" bo stricken out, and it was further adjudged that certain desig- 
nated portions of paragraphs 4, 6 and 16 be stricken out. 

From tho foregoing judgment the plaintiff appealed. 

,John .I. 1TendricX.s for plainf if. 
Parrish & Deal and X a n l y ,  Aendren  ie. Womble for defendants. 

BROGDEN, J. The denial of a motion made in apt  time to strike from 
a comelaint irrelevant and redundant matter affects a sutlstantial right " 
and is appealable. Conversely the granting of such motion is not such 
a n  interlocutory order as to foreclose review by the appellate court. 
Ilosiery ;lfills v. IIosiery X i l l s ,  nntc, 596. C. S., 537. 

A comulaint is the s t o p  of the cause or causes of action which the 
statute requires to be told in "a plain and concise statement . . . 
without unnecessary repetition." C. S., 506. As to what constitutes 
<( unnecessary repetition" is often times a vexing problem which can only 
be solved by an  examination of the pleading involved a l ~ d  bearing in 
mind the ultimate and determinative facts to be proved at  the trial. 
I n  the case a t  bar "the amended and substituted complaint" was limited 
by the judge granting the order to the presentation of twc issues; first, 
with respect to setting aside the consent judgment; and, second, the de- 
livery of deed in controversy. The   la in tiff attacked the zonsent judg- 
ment upon the broad ground that he was induced by mean:; of duress to 
sign the decree.  his-duress, as he alleges, resulted'from vruious causes, 
principally the fear of lunacy proceedings and the physical and mental 
exhaustion incident to a long and grueling cross-examination. I t  must 
be conceded that the plaintiff is entitled to allege and pro-re, if he can, 
all relevant matters surrounding the signing of said consent judgment. 
Xevertheless a careful esnmination and inspection of the c ~ m p l a i n t  dis- 
closes many extraneous matters, not pertinent to the issue3 specified in  
the order permitting the amendment. The allegations stricken out by 
order of the trial judge included certain thumb-nail sketches of plain- 
tiff's life and business transactions many years ago, with certain lunacy 
proceedings in  New York and in  Davie County, together with allega- 
tions of alleged trickery practiced upon the plaintiff in a divorce case 
between the plaintiff and his wife. W e  do not see the prestbnt relevancy 
of the allegations stricken from the complaint, to the issu2s as limited 
and defined in  the order permitting the amendment. This Court held in 
Dockery v. Fairbanks, 172 N. C., 529, 90 S. E., 501, that  if an amend- 
ment i s  not in  accordance with the terms imposed by the judge author- 
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izing and permitting it, then the tr ial  judge may strike out such por- 
tioils thereof as fail to comply with the order. l l o r c o ~ e r ,  it has also 
been lield that pleadings should not be iiiterlarrled n i t h  "unarail i i~g 
epithets and with matters that  have no bearing wllatever on the contro- 
versy." _\7eussont v. S e l c s o m ,  10  N. C., 122.  The autlioritics hearing 
upon tlie subject may be found in XcIntosh on North Carolina Practice 
ant1 Procedure, page 378, section 371. 

M7e are of the opinion and so hold that  tlie allegations lpft in the 
complaint after striking out the allegations specified, are sufficiently 
broad and comprehensire to enable the plaintiff to present elcry phase 
of his attack upon the judgnmit complained of, and hence n e  find no 
rerersible error i n  the judgment rendered. 

-1ffirmcd. 

(Filed G June. 1930.) 

Account, Action on, C a-Itemized statement sworn to  by plaintiff's treas- 
urer held admissible undcar C. S., 1789. 

A n  itemized, rerified statement of a n  account is an e x  pnrte statenieut 
ant1 the  stntute gorerning its admissio~~, C. S., 1789, must be strictly com- 
plied n-ith, and the person who verifies the account, heiiig treated as a 
witness pro f a t l f o  must be comDetent to testify as a witness in  respect to 
the account if c a l l d  upon at the trial, but wherc a n  itemized statement of 
account offered a t  the trial is rerifietl 1iy the treasurer of the plaintiff 
corporation who declares in llia affitlavit thnt "he is familiar with the 
books nntl b~~siness" of the plaintiff, it c;tnnot Iw held :IS n matter r ~ f  law 
that the affiant had no personal 1;nowledge of the transaction, and the 
esclusion of the stateinelit by tile trial court will be held for reversible 
error. Xu12 c. l i c l l ~ ,  169 S. C., 717, cited aud distingnished. 

CIT-IL ACTIOK, before J l a c R a e ,  Spec ia l  J u d g e ,  a t  J anua ry  Term, 1930, 
of B r - s c o ~ r n ~ .  

The plaintiff instituted an action against the defendants to recover 
the sum of $2,349.58 for goods sold and delivered. The  defendants had 
purchased goods, mares and merchandise from time to time on open 
account and there was a balance due of $2,349.55. The defendants con- 
tended tha t  the goods were delivered to Schochet and that  the defendant 
Rlomberg had guaranteed om invoice and only one. 

The  plaintiff offered in evidence a verified itemized statement of the 
account i n  the following language: "Be is  remembered that  on I S  
August, 1929, before me, Harold A. Schaff, a notary public i n  and for 
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the said county of Broon~e, personally came Bruce L. Bahcock, who 
being by me duly sworn, deposes and says: 

That he resides in the city of Binghamton, Brooine County, New 
York, and is the treasurer of Endicott-Johnson Corporation, n corpora- 
tion organized and existing under the lams of the State of S e w  York, 
having its principal office and place of business in said village of Endi- 
cott, and is duly authorized to make this affidavit; that he is familiar 
with the books and business of said Endicott-Johnson Cor ooration; that 
the attached statement of account against S. I. Blomberg and Xrs .  
Jennie B. Schochet is just and correct; that the goods and merchandise 
represented by the items therein contained were respectire17 sold and 
delivered to the said person, firm or corporation, at his, th?ir, its special 
instance and request, and upon the dates therein stated; that no pay- 
ments have been made thereon and there are no offsets ihereto except 
as in said account stated; that the balance thereof :umounting to 
$2,349.58 is justly due and owing to said Endicott-Johnson Corporation 
besides interest thereon from 1 ,  

Attached to the affidavit was a statement of account. 
The defendant objected to the introduction of the itemized statement 

and the court excluded it. 
Two issues were submitted to the jury as follo\m: 
1. "IS the defendant, Jennie B. Schochet, indebted to the plaintiff? 

If SO, in what amount 1" 
2. ('Is the defendant, S .  I. Blomberg, indebt~d to the plaintiff? If so, 

in what amount 2" 
The jury answered the first issue "$2,349.58," and the sccond issue 

WO." 
From the judgment upon the verdict plaintiff appealed. 

Jos.  W .  Little and T .  W .  Lipscomb for plaintiff. 
13wnard, Williams L4. Wright  f OT de f endanfs. 

BROQDEN, J. The trial judge excluded the verified statcbment offered 
by plaintiff apparently upon the theory that it was not in the proper 
form. C. S., 1789, was enacted for the purposo of facilitating the proof 
of claims specified in the statute. 3 s  an itemized verified statement of 
account is only an ex pwte statement, the courts hare held that the 
statute should be strictly construed. T a l l  v. Xelly, 169 fi. C., 717, 86 
S. E., 627. Furthermore, the person who verifies the account is to be 
treated as a witness p ~ o  tanto, and hence the verification n u s t  be made 
by a person who would be a competent witness if called a :  the trial to 
testify with respect to the transaction. 

The original record in W o r t h i n g t o n  v. Jo l ly ,  174 N. C., 266, 93 S. E., 
776, discloses an affidavit as follows: "T. J. Worthington, being duly 
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sworn, says that  he is  one of the plaintiffs, and that  the foregoing 
account against Titus Jcl ly is  correct and just, and that  the same was 
the goods delirered to Edgar  Summerell upon the order of Ti tus  Jolly, 
and that  hc is now due $90.59 upon said account." T h e  said a f f i d a ~ i t  
was approved by this Court. 

The  affidarit in the case a t  bar is almost i n  the identical language of 
the one in Lloyd c .  Poyfhress, 185 N. C., 180, 104 S. E., 166. There 
were two dissenting opinions in  that  case, but no attack was made upon 
the regularity of the affidarit. Indeed, an  examination of all the 
opinions filed would indicate that  the evidence was in  proper form, but 
that  the person who made the affidavit mas not otherwise qualified to 
testify concerning the transaction. 

The  defendants rely upon Null v. Kelly, supra,. While there are cer- 
ta in  expressions in that  case that  apparently support the defendants' 
contention, an  examination of the opinion discloses that  the competency 
as a witness, of the person making the affidavit was the real question in  
the case. Furthermore, there was nothing to indicate that  the plaintiff 
in the case had any personal knodedge  of the transaction. I n  the case 
a t  bar the person making the affidavit declares therein "that he is  
familiar  with the books and business of said Endicott-Johnson Cor- 
poration." Hence i t  cannot be said as a matter of law that  the affiant 
had no personal knowledge of the transaction. 

We are of the opinion and so hold, that  the verified itemized state- 
ment was admissible in evidence. 

E e w  trial. 

WILEY B. BROWN v. POSTAL TELEGRAPH-CABLE COJIPAR'T A N D  

LEONIDAS LOWE. 

(Filed 6 June, 1930.) 

1. Trial E c--Where requested instructions are substantially given it is 
sufficient. 

A general charge given by the judge to the jury substantially embody- 
ing special instructions requested is sufficient, it  not being required that 
the exact language of the special instructions requested be used. 

2. Trial E c-Court must s t a t e  evidence in plain manner and explain law 
arising thereon, and must not express opinion as to sufficiency of 
proof. 

I t  is required of the court in his charge to the jury that he state in a 
plain and correct manner the evidence in the case and explain the lam 
applicable thereto without expressing an opinion as to whether a fact a t  
issue is fully or sufficiently proven. C. S.,  564. 
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3. Appeal and Error E b-Where evidence is not set out in record the 
application of the law thereto bx the conrt is presumed correct. 

The application of the law to the evidence ill the case i~ the ilistructiori 
of the court to the jury is prewmed correct on appeal wlivre the evidence 
or admitted facts do not appear in the record. 

4. Master and Servant D c;  D d---Qut%tions of negligcnw of employee 
and contributory negligence of third person injured held for jury. 

Where, in an action to recover damages from x telegrn ~ l i  company for 
a n  alleged negligent personal illjury to the plaintiff cnusec by the defend- 
ant's n~essenger boy, riding a bicycle, ruilning into the plaintiff while 
delivering telegrams, the evidence is conflicting as to whether the mes- 
senger boy or the plaintiff was \-iolating a traffic regulatioi~ of the city at 
the time of the injury, the questions of the defendant's actionable negli- 
gence and the plaintiff's contributory negligence and prosiruate cause arr  
for the jury. 

APPEAL by defendants from XacRne, Spetinl Judge, 2nd a jury, at  
January  Term, 1930, of BLTSCOMBE. X o  error. 

This is an  action for actionable negligence brought by plaintiff 
against the defendants for damages for illjuries sustained. It is alleged 
by plaintiff that defendant, Leonidas Lowe, was a messenger boy in  the 
employ of defendant company. That  in  the course of his employment 
and when on duty, while riding a bicycle and violating certain safety 
zone ordinances of the city of Asherille, he negligently ran  into the 
plaintiff, seriously injuring him. Tha t  plaintiff was crossing Patton 
Avenue when he  was run into, a t  the time he had the riglit to cross arid 
while complying with the safety zone ordinances. Tha t  the negligence 
of Lome was the proximate cause of the injury. The defendants denied 
negligence and pleaded contributory negligence. The defendants also 
set forth that  the collision and injury was the result of an accident. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in  the complaint? Answer : Yes. 

2. Did the plaintiff, by his own negligence, contribute io his injury, 
as alleged in  the answer? Answer : No. 

3. What  amount, if any, i s  the plaintiff entitled to recover? Answer : 
$7,500." 

The evidence introduced by the plaintiff and defendants was pro and 
con on the issues of negligence and contributory negligence. On the 
measure of damage there is no exception or assignment oq error. The 
court below rendered judgment on the verdict. Defeidants made 
numerous excepti'ons and assignments of error and a p ~ e a l e d  to the 
Supreme Court. 
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( 'LARKSOX, J. The 111nili contintions of dcfentlants were to thc effect 
that  tlie court below did not instructions prayed for by the tfefend- 
ants. That  the charge impinged a ~ d  did not comply v i t h  C. S., 564. 
To com1, l~  jritli the statute, i t  is iiirunlbcrit oil the judge in the ellarge to 
the jury that  he express no opinion as to ~vhether a fact is fully or 
suficiel~tly pro~eil-that is the prorince of the jury. It is further re- 
quired that  the judge shall state in a plain and correct rnai~ner the 
c~idellce and declare mid explain the law applicable to tlie facts. I t  is 
also well settled that r eque~ t s  for i~lstructioils need not he given lltcr- 
ally. If  thc charge :I, a vliole i~ir ludcs substmitially the prayers for 
ir~structiori i t  is sutficient. The  eridence is not in tlie record. T\'e think 
from the record before us the court below fully c7omplied with the statute. 

J n  E'elrnet u .  Esprcss C'o., 1"; N .  C., a t  p. 501, n e  find: " I~~st ruct ions  
of l a x  giren by the court to thc jury must be founded on some phase of 
the tviclence or on the admitted facts when tliere is to be an application 
of the law to facts admitted or found by the jury, and unless there 
appears in tlie statenlent of the caw oil appeal the admitted facts or the 
eviclelice upon which instructions Tvere asked, we cannot tell whether the 
instructions are merely theoretical propositions of law or not." James 
v. R. R., 1 2 1  N. C., 530. 

111 the charge in ~vliicli the court below quotes the evidence and sets 
forth the contentions, we can see no prejudicial or reversible error. 

I t  may not be amiss to quote what X r .  Justice TYalh-er said for the 
Court in Withers  e. L a n ~ ,  144 N. C., at  p. 1 9 1  : "The judge should be the 
embodiment of even and eqact justice. H e  should a t  all times be on 
the alert, lest, in an unguarded moment, something be incautiously said 
or done to shake the wavering balance which, as a minister of justice, 
he is supposed, figuratively speaking, to hold in  his hands. Every 
suitor is entitled by the law to have his cause considered with the 'cold 
lleutrality of the impartial judge' and the equally unbiased m i i d  of a 
properly instructed j u r ~ .  This right can neither be denied nor 
abridged." Starling e. Cot ton  Sfllills, 171 K. C., at  p. 222. 

The questions for the jury to determine in this action were simple 
and not complicated. I t  narrowed itself donn  to  a question of fact as 
to whether the messenger boy mas negligent in violating the safety zone 
ordinances; if so, he and the company. his employer, as he was about 
his master's business, were guilty of negligence, if their negligence was 
the proximate cause of plaintiff's injury. On the other hand, if plain- 
tiff violated the safety zone ordinances, and that  was the proximate 
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cause of the injury, plaintiff was guilty of contributory negligence and 
could not recover. I t  seems that there is no contest over the charge as 
to damages. 

I n  Davis v. Long, 189 N. C., at  p. 137, it is said: "The case is not 
complicated as to the law or facts. The jurors are presuined to be men 
'of good moral character and sufficient intelligence.' They could easily 
understand the law as applied to the facts." I n  the jud,~ment we find 

No error. 

J O H N  C. HUTCHINS v. MAYNARD DIBKGUM AND WIFE, 
JULIA A. MANGUM. 

(Filed 6 June, 1930.) 

Pleadings B a, I &Answer in this case held to raise issue of fact and 
motion for judgment on pleadings was properly denied. 

Where the plaintiff in an action to declare a forfeiture of a life estate 
by defendant for failure to pay taxes, C. S., 7982, moves for judgment on 
the pleadings for the alleged failure of the defendant's answer to raise an 
issue of fact, the motion is properly disallowed by the trial court when 
the answer of the defendant is sufficient. A n~otion in the Supreme Court 
by clefmdant to be allowed to amend will not be passed upon, but mill be 
left to the discretion of the court below. C. S., 537. 

RROGDEN, J., not sitting. 

APPEAL by plaintiff from Cranrner, J., 7 November, 1929. From 
DURHAM. Affirmed. 

The judgment of the court below is as follows: 
"This cause coming regularly on to be heard upon tbe call of the 

entire civil issue docket pursuant to an order made by E. H. Cranmer, 
judge holding the courts of the Tenth Judicial District of North Caro- 
lina, at the September Term of the Superior Court of Durham County, 
and upon the call of the above-entitled action the plaintiff having moved 
for judgment upon the pleadings for that:  First, the answcr filed by the 
defendant, Julia A. Mangum, does not raise a material issue of fact; 
second, prior to the filing of the answer by Julia A. Mangum, she failed 
to execute and deposit the bond, as required by law. 

That the plaintiff was represented at the hearing upon the motion by 
McLendon & Hedrick, and the defendant, Julia A. Mangurn, was repre- 
sented by Brawley & Gantt, and that the interpleader, Byrd Brothers & 
Pickett, was represented by Bryant and Jones, and that the defendant, 
Maynard Mangum, was not represented by counsel and has filed no 
answer to the complaint; that upon the reading of the pleadings and 
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after hearing argument of counsel for  plaintiff and counsel for defend- 
ant, upon motion of the plaintiff, the court being of the opinion that  the 
answer filed by the defendant, Ju l ia  A. Mangum, raised a material issue 
of fact for  the jury: 

I t  i s  therefore considered, ordered and adjudged: 
1. That  the court i n  its discretion hereby permits and allows the 

defendant, Ju l i a  A. Mangum, fifteen days from 7 November, 1929, to 
file bond with clerk of the Superior Court, as required by law, with 
sufficient surety and in  a n  amount to be approved by the said clerk. 

2. T h a t  the plaintiff's motion for judgment upon the pleadings be and 
the same is hereby disallowed, and that  the said cause stand for tr ial  on 
the docket i n  its regular order." 

MeLendon d2 Hedrick for plainti f .  
R r a ~ c l q  d2 Gantt for defendant, Julia A. Mangum. 

C ~ a ~ r c s o x ,  J. The only question of law involved: I s  there a material 
issue of fact raised by the answer filed by the defendant, Ju l ia  A. 
3langum ? 

The action is to forfeit the alleged life estate of Ju l ia  A. Mangurn for 
failure to pay taxes. C. S., 7982. We think the armver raises a clues- 
tion of fact. 

C. S., 519, is as follows: "The answer of the defendant must contain: 
1. A general or specific denial of each material allegation of the com- 
plaint controverted by the defendant, or of any knowledge or informa- 
tion thereof sufficient to form a belicf. 2. A statement of any new mat- 
ter  constituting a defense or counterclaim, i n  ordinary and concise Ian- 
p a g e ,  without repetition." 

Defendant contends that  she has complied with thc statute. "This 
defendant's answer is in exact compliance with thc secoi~cl clause of the 
first paragraph of said section 519." 

The latter part  of section 537 is as follo~vs: "When the allegations of 
n pleading are so indefinite or uncertain that  the precisc nature of the 
charge or defense is  not apparent, the court may require tlie pleading to 
be made definite and certain by amendment." 

The motion is addressed to the discretion of the court below. The 
court below has a right ex mero m o f u  to direct that  the pleatling shall 
be more explicit. The motion in this Court made by dcfendant to amend 
the answer we do not pass on, but leare it to tlie discretion of the court 
below. 

Affirmed. 

BROODEN, J., not sitting. 
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J. C. COLVIN, ADMINISTRATOR OF TOM COLVIN, V. KITCHEN LIJMBER 
COJIPANY ET AL. 

(Filed G June, 1930.) 

Master and Servant D b--Evidence that shooting of plaintiif was done by 
employee while acting within scope of his employment :held sufficient. 

Upon evidence tending to shorn that the defendant's employee killed the 
deceased while the employee was acting within the scope of his employ- 
ment in preveilting persons objectionable to the employer from coming 
upon or remaining upon the employer's premises, and that the killing was 
unlawfnl and felonious, is held sufficient to be submitted tc the jury upon 
the issue of the employer's liability for tlie wrongful death, and a judg- 
ment dismissing the action a t  the close of the plaintifl"~ evidence is 
erroneous. 

APPEAL by plaintiff f r o m  X o o r e ,  J . ,  a t  J a n u a r y  Term,  1930, of 
GRAHAM. Reversed. 

T h i s  is a n  actiou to recover damages f o r  tlic wrongful  death of plain- 
tiff's intestate. 

F r o m  judgment  dismissing t h e  action a t  the  close of thr: eviderice f o r  
the plaintiff, plaintiff appealed to  the  Supreme Court .  

Morphew Le. Xorphcro and R. L. Phi l l ips  for plaintiff .  
T .  Y. J c d . i n s  for defendants.  

Coxn-OR, J. O n  S Soveniber ,  19.27, Robert  I3lair, a n  en~ployee  of the  
dcfendmlt lumber company, sliot a n d  killed T o m  Colv i~ i ,  plaintiff's in- 
testate, n h i l e  tlie said T o m  Colvin n a s  on the p r c m i s e ~  of tlie said 
lumber company. There  was evidence tellding to sllow tha t  the homi- 
cide was unlawful,  wrongful and  felonious, as  alleged i n  the coinplaint. 

Defendants  contcild tha t  thcrc was  no c \ i d ( w x  tending t o  show tha t  
tlic lioniicide was corriinitted by the  said Robcrt  I3lnir nl i i lc  act ing 
v i t l i in  t h e  scope of his  authori ty  as  a n  cniployce of the cI(fe1idi11lt coni- 
pnny, o r  undcr  the  ordcrs of t h e  defendant, Jim Xoorc,  his  foreinan, 
;111(1 tha t  tlicrofore tlicrc was n o  error  in  tlic juclg~nent. l y e  a rc  of t h e  
opinion, however, t h a t  there was eviticilcc. suffivicnt to  snstnin tllc a l l (~ga-  
tions of the complaint to the  cffccat that  Robcrt I l la i r ,  n l i e ~ l  he  sliot and 
killed plaintiff's intestate  was a c h g  mitllin tlic scope of his  authori ty  
as  a n  ciliployee of defendant luliibcr company,  and  undcr  the orders of 
his  forci~inn,  the dcfeudant, J i m  Moore. T h e  judgnient is, tlicrefore, 
rcwrscd.  

I t  is a d ~ n i t t c d  i n  tlic a n s n c w  filctl by tlic dcfendmlts, t h a t  a t  the 
tinic lie sliot and  killed plaintiff's intestate, Robert  B l a i r  was engaged in 
the pcrforinancc of liiq duties as  a n  cinploycc of the  dcfc ~ h n t  lunlber 
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company. There mas evidence tending to show that  among these duties 
was that  of preventing persons who were objectionable to said defendant 
from coming upon or remaining on defendant's premises; that  the said 
Robert Blair  had ordered Tom Colvin, who had come to defendant's camp 
to get medicine from the physician employed by defendant, to leave the 
premises, and that  he shot and killed him because he did not leave 
promptly. There was evidegce elicited from plaintiff's witnesses on cross- 
examination, tending to show that  Tom Colvin was armed with a shot 
gun, and was acconlpanied by his brother, when he went upon defend- 
ant's premises; there was no evidence, however, tending to show that  he 
had assaulted Robert Blair, or  had been disorderly prior to  the shooting. 

"Where i t  is doubtful whether a servant i n  injuring a third person 
was acting within the scope of his authority, i t  has been said that  the 
doubt will be resolved against the master because he set the servant in 
motion, a t  least to the extent of requiring the question to be submitted 
to the jury for determination." 39 C. d., 1284. See Gallop v. Clark, 188 
X. C., 186, 124 S. E., 145. 

There was error in the judgment dismissing the action. Fo r  this 
error the judgment is 

Reversed. 

CHARLES HUTCHINS V. TAYLOR-BUICK COMPASP. 

(Filed 6 June, 1930.) 

Bailment A -Proof that property was left with bailee in good condition 
and its destruction by fire establishes prima facie case for jury. 

The lea~ing of an automobile for storage a t  a garage for hire estab- 
lishes the relation of bailor and bailee, and nhere there is evidence that 
the car was receird in good condition and vas  destroyed by fire, a prima 
facie showing of negligence is made out which is sufficient to go to the 
jury although the hnilee offers ~ v i d ~ n c e  in rebuttal tending to sho\v that 
the fire resulted from a faulty wiring in the car itself. 

,IFPEAL by plaintiff from ;Ilar.Ra.e, Special  Judge, at  J anua ry  Term, 
1930. of YAKCET. 

Civil action to recover damages for an  alleged negligent in jury  to 
plaintiff's autoniohile caused by fire while stored i n  the defendant's 
garage. 

The  record discloses that  the plaintiff, mhilc attending the Legisla- 
ture of 1929, storcd his automobile, intermittently or for a short time, 
at the defendant's garage in the city of Raleigh, and paid the regular 
charges therefor. On the night of 22 January,  or 1 February, about the 
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hour of 11 p.m., the plaintiff returned his car to the defendant's garage 
after having the same out during the late afternoon and the early part 
of the night, and turned it over to the defendant's agent as he had custo- 
marily done on other occasions. The car was in good operating condi- 
tion at  that time. One hour and thirty-five minutes later, the attendant 
a t  the defendant's garage called the plaintiff over the telephone and noti- 
fied him that his automobile had been burned. 

Plaintiff hurried to the garage and found his car in the center of the 
second floor, still smoking, and was informed that the fire department 
had just left. The car was practically destroyed by fire. Other cars 
were in the garage, but they were not injured. 

The man in charge of the garage told the plaintiff that he detected 
the odor of burning rubber and searched everywhere, upstairs, down 
stairs, and all around, and was unable to locate the fire until he finally 
discovered it under the hood of plaintiff's car, which he pushed from 
where i t  was stored, between two other cars, to the center of the garage 
floor and called the fire department to put out the fire, as t was too big 
at  that time for him to manage alone with the extinguishers and sand 
buckets at  hand. The plaintiff's car was the only one burned in the 
defendant's garage that night. 

Defendant contends that,.under all the evidence, the fire must have 
come from a short-circuit in the wiring system of plaintiff's car, and 
that the prima facie case was rebutted. Plaintiff replies by saying that 
the question was one for the jury. 

From a judgment of nonsuit the plaintiff appeals, assigning error. 

Watson & Fouts for plaimtif. 
Pou & Pou and Winborne d2 Procfor for defendant. 

STACY, C. J., after stating the case: The appeal presents the single 
question as to whether the fa@ of the instant case bring it within the 
principle announced in Beck v. Wilkins, 179 N .  C., 231, 102 S. E., 313, 
or the rule applied in Morgan v. Bank, 190 N .  C., 209, 1'29 S. E., 585. 
We think the case is controlled by the decisions in Beck v. Willcins, 
mpm, and Hanes v. Shapiro, 168 N.  C., 24, 84 S. E., 33. 

The relation of plaintiff and defendant was that of bailor and bailee. 
Ordinarily the liability of a bailee for the safe return of the thing 
bailed is made to depend upon the presence or absence of ntgligence. I n  
proving this, the bailor has the laboring oar, but it has been held in a 
number of cases that a prima facie showing of negligence is made out 
when it is established that the bailee received the property in good condi- 
tion and failed to return it, or returned it in a damag3d condition. 
Trustees v. Banking Co., 182 N. C., 298, at page 305, 109 El. E., 6. 
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I n  the absence of some fatal  admission or confession, as against a de- 
murrer to the evidence, or motion to nonsuit, a prima facie showing 
carries the case to the jury. Jeffrey v. Mfg. Co., 197 N. C., 724, 150 
S. E., 503; Speas v. Ba,nk, 188 N. C., 524, 125 S. E., 398. 

Reversed. 

A. P. ROBERTS V. GREENSBORO-FAYEITEVILLE BUS 
COMPANY ET AL. 

(Filed 6 June, 1930.) 

Appeal and Error C M r d e r  that appellant's proposed statement of case, 
filed after expiration of time, be stricken from papers held not error. 

Where the appellant has failed to serve his case on appeal in the time 
given therefor, the granting of the appellee's motion by the court below to 
strike the appellant's proposed statement of the case from the papers in 
the cause does not effect a dismissal, but where it appears from an ex: 
amination of the record upon appellant's motion for certiorari that there 
is no error on the face of the record, the order of the court below will be 
affirmed. 

APPEAL by defendants from McElroy, J., a t  March Term, 1930, of 
GCILFORD. 

Civil action to recover damages for an  alleged wrongful injury caused 
by a collision between plaintiff's automobile and a bus, owned by the 
corporate defendant and operated a t  the time by John  Rich, said col- 
lision occurring a t  the intersection of Whittington and South E l m  
streets in the city of Greensboro on the morning of 19 January,  1929. 

Tho case was tried at  the January  Term, 1930, Guilford Superior 
Court, which resulted in a verdict and judgment for the plaintiff, the 
judgment being signed on 18 January,  the last day of the term, and 
from which the defendants gave notice of appeal to the Supreme Court. 

B y  consent, and with the court's approval, the defendants were allowed 
thirty days within which to prepare and serve statement of case on 
appeal, and the plaintiff was allowed fifteen days thereafter to file ex- 
ceptions or counter-statement of case. 

The defendants served their statement of case on appeal on plaintiff's 
counsel 18 February, 1930, more than thirty days after the adjourn- 
ment of the tern1 of court at  which the case was tried; no counter-state- 
ment of case was served or exceptions filed by plaintiff; and on 24 Feb- 
ruary plaintiff lodged a motion before Hon. Clayton Noore, Special 
Judge, to strike the defendants' purported statement of case on appeal 
from tho file of the papers i n  the cause. This motion was continued and 
heard by Hon. P. A. McElroy, before whom the case was tried, who 
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allowed the same 5 March, 1930, and ordered that the said purported 
satement of case on appeal served by the defendants aftcx the time for 
service thereof had expired, be stricken from the files. I n  the meantime, 
on 4 March, the defendants filed their statement of case on appeal in 
the clerk's office. 

F rom the order, striking said purported statement of case from the 
files, the defendants duly excepted and appealed. 

Frcuier & Frcuier and A. J .  Jloreau for plaintiff. 
Jno. W. Hester and F. G l e m  Henderson for defendant>.. 

STACY, C. J., after stating the case: The order striking the defend- 
ants' purported statement of case on appeal from the file of the papers 
in the cause is supported by the decision i n  Hicks v. Westbrook, 121 
N. C., 131, 28 S. E., 188. This, however, did not entitle ;he plaintiff to 
a dismissal of the appeal. TI'aZlace v. Salisbury, 141 N .  C'., 58, 60 S. E., 
713. S o n  comtat, an examination of the defendants' plrported state- 
ment of case on appeal, filed here with application for certiorari, fails 
to convince us that, on the defendants' own showing, reversible error was 
conlmitted on the trial of the cause. Hence. i t  further ,lppearing that 
no error exists on the face of the record proper, the judgment will be 
affirmed. iZ1cATei71 v. R. R., 117 K. C., 642, 23 S. E., 268. I t  would 
seem, therefore, that, irrespectire of the procedural quesiions raised by 
the appeal, the same result would have followed, had the case been pre- 
sented without them. 

Affirmed. 

D. L. McBOY v. A. F. CRAVES. 

(Filed G June, 1830.) 

Negligence D d-Where issue of contributory negligence Is answered in 
defendant's favor the plaintiff is not entitled to recoxer. 

Where the issue of negligence and contributory negligence arise in an 
action for damages to the plaintiff's automobile, there k ing  no issue as 
to the last clear chance, the plaintiff is not entitled to judgment where the 
jury answers both isques in the affirmative and awards damages. 

APPEAL by plaintiff from S'hazu, J., a t  January  Term, 1930, of 
IREDELL. KO error. 

The verdict was as follows: 
1. Was the plaintiff's car damaged by the negligence ~f the defend- 

ant, as alleged in  the complaint? Ans~ver : Yes. 
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2. Did the plaintiff, by his own negligence, contribute to his damage, 
as  alleged in the answer? Answer : Yes. 

What  amount, if any, is  the plaintiff entitled to recover of the de- 
fendant? Answer: $50.00. 

I t  was thereupon adjudged that  the plaintiff take nothing by his 
action and that  the defendant recover his costs. 

Zeb V .  Turlington for plaintif. 
Rayrner & Raymer for appellee, Albert L. Storr. 

A ~ a a r s ,  J. The plaintiff and the defendant were equally in fault. I f  
one can recover so can the other. Thus  there would be "mutual faults 
and rnutual recoveries, nhich  would contradict the saying that 'law is 
the perfection of reason.' " IIerring v. R. R., 32 N. C., 402. I t  is 
settled by the decisions of this Court that  the plaintiff is not entitled to 
damages upon the verdict. Baker v. R. R., 118 N. C., 1015; Sasser u. 
Lumber Co., 165 N .  C., 242; Carter v. R. R., ibid., 244, 255; IIoltom v. 
Moore, ibid,, 519. I t  will be noted that  there is no issue as to the last 
clear chance. Gunter c. Wicker, 85 N. C., 310; Edge v. R. R., 193 
N .  C., 212. The appellant cites Wood v. Jones, ante, 356; but in that  
case the second issue was wllether the defendant, not the plaintiff, 
had by his ow11 negligence contributed to his injury. h new tr ial  was 
given because the verdict was indefinite. 

I l 'o error. 

SAJI IiASSLElt v. J. H. TISSLEP ASD JERRY JEROME. 

(Filed 6 June, 1930.) 

1. Pleadings E R h e r e  copy of answer containing counterclaim is not 
served on plnintiff its allegations are to be dealt with as denied. 

Under the provisions of chapter 18, Public Laws of 1994, the allega- 
tions in a11 answer constituting a counterclaim are to be considered and 
clealt with as denied where a col~y-of the answer coutaining the counter- 
claim is riot served on the plaintiff. 

2. Judgments K c-Where answer containing counterclaim has not been 
served on plaintiff, judgment by default thereon should be set aside. 

Where a copy of an answer containing a counterclaim is not served on 
the plaintiff, the allegations going to make up the counterclaim are to be 
considered as denied, chapter 18, Public Laws of 1924, and where judg- 
ment by default and inquiry l m  been entered on the counterclaim for 
plaintiff's failure to plead thereto, the 1)laintifs motion to set aside such 
judgment should be allon-cd. 
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APPEAL by plaintiff from MacRag Specid Judge, a t  D13cember Term, 
1929, of TRANSYLVANIA. 

Civil action to recover on two promissory notes. Summons issued 
and complaint filed 22 July,  1927. Defendants answered 27 July,  1927, 
denied liability and set up  a counterclaim for $6,800. 

The answer of defendants, containing said counterc'aim, was not 
served on plaintiff or his attorneys (so stated i n  the agreed statement of 
case on appeal), and no answer, demurrer, or reply to the counterclaim 
was filed by the plaintiff; whereupon on 12 September, 1927, judgment 
by default and inquiry was entered against the plaintiff, and in favor of 
defendants, on said counterclaim. 

Thereafter, at  the December Term, 1929, Transylvimia Superior 
Court, plaintiff moved to set aside the judgment by default and inquiry 
previously entered on the counterclaim, on the ground t l a t  no copy of 
the answer containing said counterclaim, was ever served on the plain- 
tiff or his attorneys, and therefore, under chapter 18, Public Laws, 
Extra  Session, 1924, such counterclaim is deemed denied. Motion dis- 
allowed, and plaintiff appeals. 

Galloway & Martin and Ralph H .  Ramsey, Jr., for plaintif. 
T o  counsel appeal-ing for defendants. 

STACY, C. J., after stating the case: I t  was held in liumber Co. v. 
Welch, 197 N.  C., 249, 148 S. E., 250, construing c h a p e r  18, Public 
Laws, Extra  Session, 1924, that, unless a copy of the answer containing 
a counterclaim is served on the plaintiff or his attorney, {he  allegations 
going to make up  such counterclaim are to be considered and dealt with 
as denied. Hence, under authority of the lVelch case, jt would seem 
that  the plaintiff's motion is well founded. 

Reversed. 

J .  0. PLOT1' COMPAKT v .  H. X. FERGUSON CONST'RUCTION 
COhIPAKY ET AL. 

(Filed 6 June, 1930.) 

1. Appeal and Error E +Where the record does not contain the com- 
plaint in the action the appeal will be dismissed. 

It is required by the rules of practice in the Supreme Court that the 
complaint be made a part of the record proper in all cases, Rule 19, 
section 1, and where on appeal the record contains only a synopsis of the 
complaint the appeal will be dismissed. 
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2. Appeal and Error A e-Where rccord does not squarely present the 
question of the constitutionality of a statute it will not be decided. 

The Supreme Court will not anticipate questions of constitutional law 
in advance of the necessit~ of deciding them, nor will it give advisory 
opinions on such questions, and where the record in a case on appeal is 
so inco~nplete that it may not be determi~ied that the constitutionality of 
a statute is squarely prescntcd, the question will not be decided. 

APPEAL by plaintiff from Scliemck, J., a t  March Term, 1930, of 
R U X C ~ M B E .  

John H .  Ca fhey  for p l a i n t i f .  
Bernard, TT'illiams d W r i g h t  f o ~  defendant, Deposit Company. 

S T A C ~ ,  @. ,T. I t  appears from the statement of case on appeal, which 
constitutes the entire rccord sent to this Court, that  the constitutionality 
of chapter 613, Public-Local Lams, 1927, is  sought to be presented for 
decision. Bu t  as ouly a synopsis of the complaint has been sent up, we 
aro not in position to say that  the question is squarely presented. We 
are disposed to think that it is not. At  any rate, no error appears on 
the face of the record. Appellate courts never anticipate questions of 
constitutional la- in advance of the necessity of deciding them; nor 
do they venture advisory opinions on such questions. Wood v. Bras- 
we l l ,  192 N. C., 588, 133 S. E., 529; Person v. Doughton, 186 N .  C., 
723, 120 S. E., 481. 

I t  is provided by Rule 19, see. 1, of the Rules of Practice in the 
Supreme Court that "the pleadings on which the case is  tried, the issues 
and the judgment appealed from shall be a part  of the transcript in all 
cases." 192 N. C., p. 847. The appeal, therefore, must be dismissed for 
failure to send u p  the necessary parts  of the record proper. Schwarberg 
v. Howard, 197 N. C., 126, 147 S. E., 741. 

Appeal dismissed. 

IN THE MATTER OF LAFAPETTE BANK AND TRUST COMPANY OF 
FAYETTEVILLE, N. C. 

(Filed 6 June, 1930.) 

Banka ltna khnking J +Upon sale of property of insolvent bank the pur- 
chase price must be paid to the Corporation Commission. 

Where the Corporation Commission takes possession of the assets of an 
insolvent bank under the provisions of 3 C. S., 218(c), it  is a statutory re- 
ceiver and it is required by statute to collect the assets of the bank and 
to distribute them to the creditors and depositors, and the court having 
jurisdiction is without power to authorize the saIe of an insolvent bank's 
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property in bulk to purcliast~rs mitler all agreement that the purchasers 
organize another bank ant1 1)ay to it tlie ~urchnse pricc for tlistribution 
to t11c~ creditors and tlcpositors and tlius rcliore the Coinniissiuii of its duty 
to collect and distribute the assets. As t o  wlictlier t l ~ c  court uiiglit nu- 
thorize the sale of tlie assets in linlli is ~iot  tleoitlcd, t l~ougl~ it woultl 
seeill that nrider the statutory pro\-ision that lie s11:1ll ~ i i ;~ l t c  sucli ortlcr :is 
in his discrction will best serve the lmrtics i~~tprcslecl 11e lins tlic power 
to nnthorize a sale in hulk, wliicli wo111tl not be revic.,\-al~lc 011 :~ppenl 
except on the ground of abuse of discretion. 

A \ ~ ~ ~ ~ ~ ~  by the petitioner, the Corporation Conimission of Sort11 
Carolina, fro111 order of Sinclair, I t '~s ic1cn t  J u d y c ,  of the Superior Court 
for the h'intli Judicial  District. -\firmed. 

This is a proceeding begun and prosecuted under tli. provisions of 
C. S., 218(c),  for the liquidation of the 1.nFayette I31uk and Trust 
Company, an  insolvent corporation o~ganized under tl e  la^ of this 
State, and, pridr to its insolvency, engaged in tlie banking busilwss a t  
Fayetteville, Cumberland County, Sort11 Carolina. 

After the Corporation Comn~ission had taken possession of the assets 
and busi~iess of said insolvent corporation, pursuant to the provisions 
of the statute, and after it had filed the inventory required by its pro- 
visions, and while it was engaged in the adn~inistrat ion of the estate of 
said corporation, the said Commission filed i ts  petitlon before the 
resident judge of the Superior Court for the Judicial District in which 
the place of business of said corporation is  located, prar ing  that the 
said judge make an  order authorizing and empowering the said Com- 
niission to sell the assets of said insolvent banking corporation, then in 
its possession, upon the terms and conditions set out in said petition. 

Upon the hearing of said petition, an order was made i ~ s  follows: 
"This cause coming on to be heard before his Honor, N. A. Sinclair, 

Resident Judge of the Ninth Judicial  District, i n  which is  located Cum- 
berland County, and being heard upon the petition of the Corporation 
Commission, and the court finding as a fact : 

Firs t :  That  on 13 January,  1930, the Corporation Con~mission of the 
State of Xor th  Carolina took possession of the LaFay2tte Bank and 
Trust  Company, of Fayetteville, North Carolina, under and by virtue 
of the provisions of section 218(c) of the Consolidated Statutes, and 
now has the assets of said bank in its hands for liquidation under the 
provisions of said act;  and, 

Second: That  a t  the time the Corporation Commission took possession 
of the assets they totaled $572,307.70, with a total liability to depositors 
of $450,749.65, and a total of bills payable $2,238.55, which said lia- 
bilities are still outstanding and to be liquidated out of the assets which 
came into the hands of the Corporation Commission on 13 January,  
1930; and, 
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Th i rd :  That  interested parties in the city of Fayctteville propose to 
orgar~ize the LaFayctte Bank and purchaqe in  bulk tlie assets of the 
LaFayette Bank and Trust  Cornpa~ly, nnd pay for said assets the sum 
set out in Exhibit zi, attached to the petition, making said paglnents 
according to the ternis of said exhibit; and, 

Fourtli : That  the creditors, including depositors of said bank, those 
representing a total of $321,023.51, h a w  signed the apeenlent  attached 
to the petition and marked Exhibit A, and those representing $138,- 
i26.12 have not signed said agreement attached to the petition and 
marked Exhibit A; and, 

F i f t h :  That  by the terms of the agreement tlie LaFayette Bank pro- 
poses to  purchase in bulk from the Corporation Comn~ission of tlie 
State of S o r t h  Carolina the assets of the LaFayette Bank and Trust  
Company and pay tho creditors of the LaFayette Bank and Trust  Com- 
pany seventy per cent in equal monthly installn~ents of ten per cent, and 
thir ty per cent in stock in the LaFayette Bank;  and, 

S ix th :  T h a t  i n  addition to the stock to be purchased with thir ty per 
cext of the deposits and claims of the LaFayette Bank and Trust  Com- 
pany, additional amourit in cash is  to be paid in for the capital stock of 
the LaFayette Bank so as to total $100,000 capital stock account; and, 

Seventh: That  the Corporation Commission, in accordance with the 
requirements of the Exhibit A, has approved the agreement and method 
rmployed by the LaFayette Bank in organizing and in proposing to 
purchase the assets of the LaFapette Bank and Trust  Company; and, 

Eighth:  That  tlie Corporation Con~mission recommends the approral  
of said sale and purchase according to the terms of the agreement and in 
accordance with the'facts hereinbefore set out ; and, 

S i n t h :  That  as to the creditors, including depositors of the LaFay- 
ette Bank and Trust  Company who have not signed the agreement at- 
tached to the petition and marked Exhibit A, the sale of the assets and 
liquidation of the claims of the LaFayette Bank and Trust  Company in 
a way and manner set out in the petition, including the exhibit attached 
thereto and marked Exhibit A, is to the best interest of the creditors of 
said bank, including the depositors and including those creditors and 
depositors who have failed to  sign the agreement attached to the peti- 
tion and marked Exhibit A ;  and, 

Tenth:  Tha t  in the opinion of the court the sale of the assets to the 
LaFayette Bank and the discharge by i t  of the claims of the creditors 
of the LaFayette Bank and Trust  Company in  the way and manner set 
out i n  the petition, including the agreement attached thereto and marked 
Exhibit A, will be to  the benefit of the creditors, including the deposi- 
tors of the LaFayette Bank and Trust  Company, and will net to them a 
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greater or as great a return as would be possible in liquidation by the 
Corporation Commission; and, 

Eleventh: That the creditors, including the depositors, are not parties 
to this action, it being an ez padc action to secure from the court ap- 
proval of the sale of the assets of the LaFayette Bank and Trust Conl- 
pany in accordance with the terms hereinbefore set out, said creditors, 
including depositors not having been notified of the presrntation of this 
petition and have not been served with summons or notice in the action 
pending in  the Superior Court of Cumberland County under the pro- 
visions of section 218(c) ; and, 

Twelfth: That the provisions of subsection 7 of 2181'~) do not au- 
thorize and empower the sale in bulk of the assets of a banking institu- 
tion taken possession of by the Corporation C'ommission for the purpose 
of liquidation under and by virtue of tho provisions of flection 218(c), 
Consolidated Statutes. 

Now, therefore, the motion of the Corporation Commission for order 
approving the sale of the assets of the LaFayette Bank a.id Trust Com- 
pany to the LaFayette Bank for the purpose of permitting the LaFayette 
Bank to discharge the claims or liabilities of the LaFayette Bank and 
Trust Company in accordance with the terms of the agretment attached 
to the petition is hereby denied. 

K. A. SIXCLAIR, Judge, etc." 

Exhibit A, attached to the petition, and referred to in the order, is as 
follows : 

"EXHIBIT A. 

K ~ r t h  Carolina-Cumberland County. 
7 February, 1930. 

For value received we, the undersigned, each for himself being de- 
positor in the LaFayette Bank and Trust Company, hweby agree to 
purchase with thirty per cent of our deposits now in the said bank 
stock in the new bank to be known as the LaFayette Bank, at  a par 
value of ten dollars per share. 

Subject to the following conditions: 
First. That, when the new bank is opened it shall have a capital 

stock of not less than $100,000. 
Second. We further agree that the remainder of our deposit shall be 

available to us only in equal monthly installments of ten per cent, but 
nothing in this agreement shall prevent any new deposiis made by us 
from being available to us in  the usual manner of banking practice. 

All of which is subject to the approval of the Corpor~~tion Commis- 
sion. 
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The foregoing agreement is signed after full knowledge and under- 
standing of its contents." 

The petitioner, the Corporation Commission, duly excepted to the 
order made by Judge Sinclair, and appealed therefrom to the Supreme 
Court. 

I .  X .  Bailey and Robert EI. Dye for appellant. 

CONKOR, J. Chapter 113, Public Lams of North Cholina, session 
1927, now C. S., 21S(c), is entitled "An act to amend section 218(c) of 
Volume 3 of the Consolidated Statutes, relating to the method of liqui- 
dating banks." I t  is provided by subsection 22 of said act that "no 
bank created under the Banking Bct, or the Industrial Banking Act, 
and under the supervision of the Corporation Commission, shall be 
liquidated in any other way or manner than that provided herein." A11 
banks, doing business under the laws of this State, whether public or 
private, are by statute under the supervision and general control of the 
Corporation Commission, C. S., 1035, subsection 7. Therefore, no State 
bank can be liquidated, voluntarily or involuntarily, otherwise than as 
provided by this statute. C. S., 218(a), providing for the voluntary 
liquidation of a bank, insofar as i t  is in conflict with the statute is 
superseded by its provisions. 

For the purpose of liquidation, either voluntary or involuntary, the 
Corporation Commission is authorized and empowered by the statute, 
either upon its o m  initiative, in  certain cases (subsection I), or pur- 
suant to resolution of a majority of the board of directors of the bank 
(subsection 2 ) )  to take possession of the assets and business of any 
bank doing business in this State, and subject to its supervision and 
general control. I n  either case the Corporation Commission, upon 
taking possession of the assets and business of any bank, is authorized, 
through the Chief State Bank Examiner, or through its duly appointed 
agent, to convert its assets, real and personal, into money, by the col- 
lection of all debts due the bank, or with the approval of the judge of 
the Superior Court for the district in which the bank has its principal 
place of business, by the sale of its property, real or personal, sub- 
section 7. All funds belonging to the estate of the bank, and collected 
by the Commission shall be deposited from time to time in such bank 
or banks as the Commission shall select, and shall be subject to the 
check of the Chief State Bank Examiner, in  the name of the Corpora- 
tion Commission, subsection 15. Claims of depositors or other creditors 
of the bank must be filed with the Corporation Commission within the 
time specified by the Commission, which shall be not less than ninety 
days from the date of notice given by publication in  a newspaper pub- 



758 T S  T H E  S U P R E M E  COURT. [I98 

lished in the county in which the bank was doing business at  the time 
the Conirnission took possession of its assets :~nd business, subsection 10. 
At any time after the expiration of the date fixed by tlie Chief State 
13:uilr Examiner, or by the duly appointed agent of tli: Conmiission, 
for  tho presentation of clairns against the bank, the Comiiiission may 
declare, and out of the funds on hand, after paying expenses and debts 
which have priority, shall pay dividends to the depositors and other 
creditors of the bank whose clninis have been allowed by tlitl Conimis- 
sion. Dividends shall be declared and paid when and as often as the 
funds on hand, subject to the  payment of dividends, are suficierit to 
pay ten per cent on all claims intitled to share in such dividends, sub- 
section 14. Wlien the assets of the bank have been fully administered, 
tlie Corporation Commission is required by the statute to file in the 
office of the clerk of the Superior Court of the county in 7rliich the pro- 
ceeding for the liquidation of the bank is pending, a full and coniplete 
report of all its transactions in  said proceeding. Upon the filing of 
this report, the Corporation Commission shall be discharged from all 
further liabilities by reason of the liquidation of the bank, subsection 18. 
I n  the event any funds or assets belonging to the bank remain in its 
hands, after the payment of all expenses and all claims against the 
bank, provision is made in the statute for the payment of said funds or 
the delivery of said assets to a n  agent or agents of the stockholders to be 
distributed among them, according to t h ~ i r  respective ~nterests, sub- 
swtion 19. The statute provides in detail for a full and complete liqui- 
dation of the assets of a bank which ha re  hem taken over by the Cor- 
poration Commission, pursuant to its provisions, to thc end that the 
rights of depositors and other creditors, and of stockholders may be 
fully protected. Under the provisions of tlw statute, thtl Corporation 
Conimission is a statutory receiver, with full authority to liquidate State 
banks, whose assets and business have been taken into its rossession for 
that  purpose. When the Corporation Commission has talien possession 
of the property, real or personal, of a State bank, the statute contem- 
plates that  i t  shall retain possession of said property, until the Commis- 
sion has fully administered the same, in accordance with ~ t s  provisions, 
and in order to accomplish its purposes. 

With respect to the sale of thk of the bank, real and personal, 
which has come into the possession of the Corporation Commission by 
virtue of the statute, i t  is provided in subsection 7 that the Chief s t a t e  
Bank Examiner, or  the duly appointed agent of the Commission "by 
motion in the pending action (see subsection 3 )  and upon authority of 
an order of the presiding or resident judge of the district, may sell, 
compromise, or compound any bad or doubtful debt or cle.im, and may 
upon such order, sell the real and personal property of rruch bank oh 
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such terms as the order may provide or direct, except that, where the 
sale is made under power contained in  any mortgage or lien bond, or 
other paper wherein the title is retained for sale and the terms of sale 
set out, sale may be made under said authority. Cpon the motion made, 
the bank or any person interested, may be heard, but the judge hearing 
the motion, shall enter his order as i n  his discretion will best scrve the 
parties interested.'' 

When a sale of property, real or personal, belonging to the estate of 
the bank, and in the possession of the Corporation Coxnnlission, has 
been made, under an order of the judge of the Superior Court, having 
jurisdiction, the purchase money must be paid to and collected by the 
Corporation Commission or by the Chief State Bank Examiner, or by 
the duly appointed agent of the Commission. When thus collected, the 
money paid for the property sold becomes a par t  of the fund in the 
hands of the Commission, available for the payment of its expenses, 
i r~curred in the proceeding, and of dividends to depositors and other 
creditors. The  judge is without power under the statute to authorize 
the Corporation Commission to surrender possession of o r  to transfer 
said property to a third party, without a provision in his  order that  the 
purchase money for the property shall be paid to and collected by the 
Corporation Commission, or by the Chief State Bank Examiner, or by 
the duly appointed agent of the Commission. 

In the instant ease, there is  a proposal by interested parties in the 
city of E'ajetteville that  they will purchase the assets of the LaFayette 
Bank and Trust  Company, now in  the possession of the Corporation 
Commission for purposes of liquidation, under the statute, transfer 
same to a bank to be organized by them, and pay to each depositor or 
other creditor of the LaFayette Bank and Trust  Company a certain per- 
centage of his  claim. There is no error i n  the order of Judge Sinclair 
denying the petition of the Corporation Commission for an  order au- 
thorizing the Commission to accept this proposal. B y  i ts  terms, the 
Corporation Commission would be relieved of any further duty to the 
depositors, creditors, or stockholders of the LaFayette Bank and Trust  
Company, and would be deprived of any power to protect their interests 
in the property which i t  had taken into h is  possession under the pro- 
risions of the statute. 

W e  do not discuss or decide the question presented on this appeal as 
to whether under the provisions of subsection 7, C. S., 218(c), the 
judge has the power to authorize a sale of the assets of a bank, i n  the 
possession of the Corporation Commission for purposes of liquidation, 
i n  bulk. I t  would seem, however, that  as the statute provides that  the 
judge shall make such order as i n  his discretion will best serve the par- 
ties interested, he has the power to authorize such sale. When a n  order 
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h a s  been made  by  the  judge i n  t h e  exercise of the  discretion vested i n  
h i m  by the  statute, his  order  is  not reviewable by th i s  Court,  on  appeal,  
except upon  t h e  ground  t h a t  there  h a s  been a n  abuse of m c h  discretion. 

A s  we find 110 er ror  i n  the order  of J u d g e  Sinclair,  the same i s  
Affirmed. 

FIDELITY TRUST COMPANY, GUARDIAN OF ELEAKOR LOUISE GIBBS, 
DOIIOTHY R. GIBBS AXD FLORENCE P. GIBBS, v. Mr. C. WALTON, 
ESECUTOR OF THE LAST WILL A N D  TESTAMENT OF SELLIE STANDART 
CARR, DECEASED. 

(Filed 6 June, 1930.) 

1. Guardian a n d  Ward  G rt--Procedure of foreign guardian to obtain pos- 
session of ward's property i n  hands of executor i n  th i s  State is under  
C.  S. ,  2108. 

A guardian in another State of nonresident wards may proceed to 
obtain possession of the property bequeathed to the wards and in the 
hands of an executor in this State under a will duly prob2ted here under 
the provisions of C. S., 2195; C. S., 4021, relating to property in the hands 
of a trustee residing in this State, is not applicable. 

2. Executors and  Administrators E -Where it is to t h e  interests of t h e  
legatees, court  may authorize t ransfer  of stock to them instead of 
cash. 

Where a testator bequeaths the residue of her personal property to the 
children of her brother, and the personalty consists of stocks and bonds 
the value of which in money is definite and determinable, and, in an 
action by the guardian of the legatees to obtain possession of the prop- 
erty, the court having jurisdiction finds a s  a fact that  i t  is to the interests 
of the legatees that  the executor transfer to the guardian the specific 
stocks and bonds for the use of each according to his proportionate share 
instead of reducing the personalty to cash, the court haa the  power t o  
authorize a settlement by the executor with the guardian by the transfer 
of specific stocks and bonds, and a receipt by the guardian according to 
the order is  a complete discharge of the liability of the executor as  di- 
rected by the order of court. 

APPEAL by  defendant  f r o m  Mooye, J., a t  M a y  Term,  :!930, of HEN- 
DERSON. Affirmed. 

T h i s  is a special proceeding begun b y  petition filed i n  t h e  Superior  
Cour t  of Henderson County, before the  clerk. 

Upon  t h e  fac t s  alleged i n  t h e  petition, which was  d u l y  verified, plain- 
tiff p r a y s  t h e  court  t o  m a k e  a n  order  direct ing t h e  defendant  executor 
t o  deliver t o  t h e  petitioner, a s  guardian,  personal property bequeathed 
to i ts  wards b y  h i s  tes tatr ix  in h e r  last  wil l  a n d  testament, d u l y  pro- 
bated a n d  recorded in Henderson County, N o r t h  Carolina, t o  t h e  end 
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that same may be removed by the petitioner from this State to the 
State of Pennsylvania, where its wards reside, and where the petitioner 
has been duly appointed and has duly qualified as their guardian. 

The facts alleged in the petition are admitted in  the verified answer 
of the defendant, who prays that such order shall be made in this pro- 
ceeding as shall fully protect him, in the event that he shall be directed 
to pay over to the petitioner the personal property bequeathed to its 
wards in the last will and testament of defendant's testatrix. 

From the order made by the clerk of the Superior Court, defendant 
appealed to the judge of said court. 

Upon the hearing of said appeal, judgment was rendered as follows : 
"This cause coming on to be heard at Hendersonville, North Carolina, 

before his Honor, Walter E. Moore, judge of the Superior Court, hold- 
ing by exchange the courts of the Eighteenth Judicial District, the resi- 
dent judge of said district being absent from the district, upon appeal 
by defendant from an order of the clerk in this cause dated 6 May, 
1930, directing the removal and transfer by the defendant to the peti- 
tioner of certain funds and property as prayed in the petition; and all 
matters and questions in  this proceeding being now heard and consid- 
ered upon the pleadings, stipulation of counsel, and the entire record, 
the court finds and adjudges as follows: 

1. That, the petitioner, Fidelity Trust Company, a corporation, is the 
guardian in the State of Pennsylvania, of Eleanor Louise Gibbs, 
Dorothy R. Gibbs and Florence P. Gibbs, minor children of Ralph W. 
Gibbs, having been duly appointed as such guardian by the proper court, 
to wit, the Orphans' Court of Alleghany County, Pennsylvania, where 
said minors reside, and having duly qualified in said court as such 
guardian. 

2. That, Sellie Standart Carr, late of Henderson County, Korth 
Carolina, died leaving a last will and testament appointing the defend- 
ant, W. C. Walton, executor, and that the said last will and testament 
of the said Kellie Standart Carr, deceased, has been duly admitted to 
probate before the clerk of the Superior Court of Henderson County, 
North Carolina, and the said W. C. Walton has duly qualified in said 
court as executor of said will. 

3. That, the only portions of said will relating to, or affecting the 
matters under consideration in this proceeding are Items 2 1  and 22, 
which read as follows : 

'Item X X I .  I give and bequeath to Dorothea Gibbs, daughter of Her- 
bert Gibbs, and to Dorothy Gibbs, daughter of Ralph W. Gibbs, share 
and share alike, all of my flat sterling silver not otherwise stipulated. 

'Item XXII. I give and bequeath to the children then living of Her- 
bert R. Gibbs and of Ralph W. Gibbs, equally, share and share alike, 
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the rest and residue of my estate, each to receive the income thereof 
only, until coming of age.' 

4. That, under Item 22 of the will of the said Nellie Standart Carr 
quoted above, each of the ten residuary legatees therein referred to 
acquired a vested interest in onetenth of the residuary estate of the 
said testator. 

5. That, the children of Herbert Gibbs referred to in Item 22 of said 
will are six in number, and that the children of Ralph W. Gibbs re- 
ferred to in said item of said will are four in number, three of the said 
children of the said Ralph W. Gibbs being the wards of said petitioner 
hereinbefore named, to wit, Eleanor Louise Gibbs, Dorothy R. Gibbs, 
and Florence P. Gibbs. 

6. That, the said wards of said petitioner are each the 3wners of one- 
tenth of' the residuary estate of the said Nellie Standart Carr. 

7. That, it is to the best advantage of said wards that their portions 
of the capital stock of the Cleveland Trust Company referred to in 
said petition be paid and turned over in kind, instead of the same being 
reduced to cash by the executor. 

8. That, of the 410 shares of said stock of said Cleveland Trust Com- 
pany mentioned in the petition, the said three wards, or their duly 
qualified representatives, would each be entitled to forty-one shares. 

9. That, the petitioner is duly represented before the court by Merri- 
mon, Adams & Adams, attorneys of Asheville, North Carolina, and that 
the appearance of the said petitioner before this court is ,  and is recog- 
nized as an appearance not only as guardian in the Sta:e of Pennsyl- 
vania of said wards, but also as an appearance as next friend of said 
wards, representing their interests generally. 

10. That, this proceeding as brought by the petitioner under sections 
2195 and 2196 of the Consolidated Statutes, is the proper procedure for 
the removal of the funds and property described in the petition in this 
cause; that the bond given by the petitioner as guardian for its said 
wards in the State of Pennsylvania is a proper and sufficient bond, 
sufficient as well in the ability of the sureties as in the sum mentioned 
therein to secure all the estate of said wards wherever situated, and said 
bond is approved by the court. 

11. That, the petitioner, as guardian in Pennsylvania of the said 
three minor children of Ralph W. Gibbs is now entitled to receive and 
receipt for the portion of the funds and property mentioned in the com- 
plaint which was left by said will to said minors. 

I t  is, therefore, on motion of Merrimon, Adams & Adams, attorneys 
for plaintiff, ordered, adjudged and decreed by the court that the de- 
fendant, W. C. Walton, as executor of the will of Nellie Eltandart Carr, 
deceased, be, and he is hereby directed to transfer, turn over and deliver 



N. C.] S P R I N G  TERM, 1930. 793 

forty-one shares of the said capital stock of the said Cleveland Trust  
Company to the said Fidelity Trust  Company, as guardian of Eleanor 
Louise Gibbs, and forty-one shares of said stock to the said Fidelity 
Trust  Company as guardian of Dorothy R. Gibbs, and forty-one shares 
of said stock to the said Fidelity Trust  Company as guardian of Florence 
P. Gibbs; and the said executor is authorized and directed to execute such 
instruments of writing as may be necessary to have the proper transfers 
of said stock made by the said Cleveland Trust  Company. The  said 
executor is further authorized and directed to deliver to the said peti- 
tioner as guardian of the said Dorothy Gibbs, her share of the silver- 
ware as bequeathed to her in  said will. 

I t  is further ordered, adjudged and decreed that the receipt of the 
said Fidelity Trust  Company for any and all funds, stock and property 
turned over to i t  by the defendant as executor as herein directed, shall 
be a full and complete discharge to said executor as to any funds, stock 
or property so transferred as fully to all intents and purposes as if the 
said three minor children of Ralph W. Gibbs were of full age, and had 
received and receipted for the same in their own proper persons. 

I t  is further ordered that the petitioner shall pay the costs of this 
proceeding. 

This '7 May, 1930. WALTER E. XOORE, Judge Presiding." 

From said judgment defendant appealed to the Supreme Court. 

Merrimon, Adams & Adams for plaintiff. 
Q. H .  Valentine for defendant. 

CONNOR, J. The defendant in  this proceeding is the executor of a will 
which has been duly probated and recorded in this State. H e  is now 
engaged in  the administration of the estate of his testatrix in  accord- 
ance with the provisions of said will, and subject to the jurisdiction of 
the courts of this State. On his appeal to this Court from the judgment 
of the Superior Court directing him to deliver to the petitioner, as 
guardian of its wards, who are nonresidents of this State, pe r so id  prop- 
erty bequeathed to them by said nill,  to the end that said property may 
be removed by the petitioner from this State to the State of Pennsyl- 
vania, where said wards reside, and where the petitioner has duly 
qualified as their guardian, the defendant suggests that the relief sought 
in behalf of said nonresident wards can be had only under the provisions 
of C. S., 4020, e t  seq.; that such relief cannot be had in this proceeding 
which was begun under the provisions of C. S., 2195, e f  seq. We are 
of opinion that  this proceeding, upon the facts alleged in the petition, 
was properly begun under the provisions of C. S., 2195, ef  seq., ailcl that 
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there was no error in the judgment of the Superior Court to that effect. 
The petitioner was well advised as to the procedure bj. which it has 
sought relief upon the facts alleged in its petition. I t s  wards reside in 
the &ate of Pennsylvania; they are entitled to personal property now 
in this State; this personal property is in the hands of defendant, the 
executor of the testatrix, by whose will the said property was bequeathed 
to said wards. The property is not vested in  a trustee residing in this 
State, who holds the same for beneficiaries residing in another State. 
C. S., 4020, et seq., are not applicable to the facts of this case. The 
procedure in this case conforms to the requirements of C. S., 2195, 
et seq., and is approved. Cilley v. Geitner, 183 N .  C., 528, 111 
S. E., 866. 

The only other question raised by the defendant on his appeal to this 
Court, and presented for decision, is whether there wa3 error in the 
order of the judge of the Superior Court that the defendant as executor 
transfer, turn over and deliver to the petitioner as guardian, for each 
of its wards, forty-one shares of the capital stock of the Cleveland 
Trust Company of Cleveland, Ohio, in settlement of the interest of said 
ward in the total number of shares of said capital stock, in  his hands, 
under item 22 of the last will and testament of Nellie Standart Carr. 
The defendant suggests that i t  is his duty as executor to convert the 410 
shares of said capital stock which are bequeathed by said item to the 
residuary legatees referred to therein, into money, and to pay to each 
of said legatees his share in money and not in stock. While ordinarily i t  
is the duty of an executor to convert personal property, which passes 
under a residuary clause in a will, to two or more legatees, share and 
share alike, into money, and to pay to each of said leg2 tees his share 
in money and not in property, where, as in the instant case, the prop- 
erty to be distributed consists of stocks or securities uhose value in 
money at the date of the settlement can be readily ascertained, and the 
court having jurisdiction of the administration of tht. estate, finds 
that it is to the best interest of all the legatees that their shares be paid 
in stock or securities, rather than in money, the court ha3 the power to 
authorize the executor to settle with the legatees, by t r~nsferr ing and 
deliwring to each of said legatees stock or securities of the value in 
money of his share, rather than by paying to him money derived from 
the sale by the executor of the stocks or securities. Univeri ty  v. Rorden, 
132 N. C., 477, p. 502, 44 S. E., 47, 1007, 24 C. J., 455, sections 1313 
and 1314. Such settlement made by the executor with the legatees, pur- 
suant to an order of the court, will fully protect the exxutor against 
any and all claims thereafter made by the legatees or those claiming 
under him. 
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T h e  f a c t  t h a t  t h e  legatees a r e  minors  a t  t h e  d a t e  of t h e  settlement i s  
immaterial ,  where t h e  settlement i s  made  w i t h  the i r  guard ian  o r  
guardians,  a n d  is approved by t h e  court  hav ing  jurisdiction of t h e  ad- 
minis trat ion of t h e  estate. S u c h  settlement wil l  protect the  executor 
f r o m  a n y  a n d  a l l  claims thereafter  m a d e  b y  said legatees o r  b y  a n y  one 
i n  the i r  behalf, o r  c laiming under  them. Where  t h e  guard ian  i n  accept- 
i n g  said settlement acts i n  good fai th ,  a n d  wi th  t h e  approval  of the  
cour t  hav ing  jurisdiction of t h e  estate of h i s  ward, h e  will  likewise be 
protected under  t h e  l a w  of th i s  State .  See Sheets v. Tobacco Co., 1 9 5  
N. C., 149, i 4 1  S. E., 355. 

W e  find n o  e r ror  i n  the  judgment  of t h e  Super ior  Court .  Defendant  
i s  a m p l y  protected by  i t s  provisions. T h e  judgment  i s  

Affirmed. 

RIAGGIE S C O T T  v. W E S T E R N  UNION T E L E G R A P H  CONPANY,  LAM- 
BETH R E A L T Y  COMPANY, AND R O Y  W I L L I A M S .  

(Filed 6 June, 1930.) 

1. Negligence C a;  Master and Servant C g, D d-In this case held: con- 
tributory negligence of plaintiff barred his right to recover. 

Where in a n  action against a n  employer and a messenger boy and the 
telegraph company employing the messenger boy, the plaintiff's evidence 
tends to  show that her intestate was emplojwl to operate an elevator, and 
that he left the elevator a t  the ground floor for a few minutes, and that 
during his absence the messenger boy nlored it  to  another floor, and that  
the intestate, hearing the elevator bell ring, ran doxn  a lighted corridor 
and jumped into the empty shaft without looking when the danger was 
obvious and could have been easily ascertained: Held, the plaintiff's own 
evidence establishes the negligent failure of the intestate to exercise due 
care for his own safety, and his failure to do so being a prosimate cause 
of the injury, he is  barred from recovering from any of the defendants, 
and the alleged negligence of the employer in failing to provide a safety 
device for the elevator, and the action of the messenger boy in moving the 
elevator, will not warrant a recovery, and the defendant's motion as  of 
nonsuit is properly allowed. 

2. Negligence D r-Where contributory negligence is a proximate cause 
of the injury nonsuit is proper. 

I t  is not necessary that the contributory negligence of the plaintiff be 
the sole proximate cause of the injury in order to bar his right to recover, 
but it is sufficient if his contributory negligence is one of the efficient, 
proximate causes of the injury, and where the plaintiff's own evidence 
establishes such contributory negligence a nonsuit is prowr, although the 
burden of proving contributory negligence is upon the defendant. 
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APPEAL by plaintiff from a judgment of nonsuit given by Sink, 
Special Judge, at  March Term, 1930, of MECKLENBURQ. Affirmed. 

Action for the recovery of damages for personal injury resulting in 
death. The Lambeth Realty Company owned a building in Charlotte 
known as the Builders Building and employed Henry Scott, plaintiff's 
intestate, to operate one of the elevators. On 13 Aprii, 1929, about 
three o'clock in the afternoon, Scott brought the elevator to the first 
floor of the building. One side of the corridor on the first floor is occu- 
pied by a smoke shop or lunch room, and between the elevator and the 
smoke shop there is a hallway. At the rear of the smoke shop is a door 
which affords access along the corridor to the elevator shaft. After 
stopping the elevator Scott left it unattended, with the door open and 
the light burning, and went to the smoke or lunch room, distant 35 or 40 
feet, to get a sandwich. While he was away the defendrmt, Roy Wil- 
liams, a messenger of the Western Union Telegraph Compxny, came into 
the building, and seeing no one attending the elevator, he got in it and 
moved it to an upper floor. Scott was in  the lunch room about two 
minutes. Hearing the ringing of the elevator bell, he hurried along the 
corridor towards the elevator shaft. The elevator had not returned to 
the first floor; the enclosure was open; the bell was ringing. Scott 
"came right out of the smoke shop . . . and straight on down and 
run in the elevator shaft." H e  fell to the basement, and ~ i h e n  a witness 
vent there he found him "dead or dying." The injury he suffered 
caused his death. 

The plaintiff contends : 
1. That the defendant, Roy Williams, was guilty of actionable negli- 

gence in moving the elevator to an upper floor, without shutting the 
elevator door or enclosure, leaving the elevator shaft at the first floor 
open and unattended. 

2. That the defendant telegraph company is liable for the aforesaid 
negligent conduct of Roy Williams, its messenger boy, because at the 
time he was acting within the scope of his employment arid in further- 
anco of his employer's business. 

3. That the defendant, Lambeth Company, was guilty of actionable 
negligence in that it failed to equip its said elevator with an appliance 
known, approved and in general use on 13 April, 1929, an "electric inter- 
lock," which makes it impossible to move an elevator from a floor at  
which it is stopped unless and until the outer enclosure is first shut and 
fastened. 

The defendants contend : 
1. That the plaintiff's intestate was guilty of contributory negligence 

which bars the plaintiff's recovery. 
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2. The Western Union Telegraph Company contends that  i t  is not 
liable for  the negligence of Roy Williams because he was acting outside 
the scope of his employment and not in furtherance of his employer's 
business. 

3. The Lambeth Realty Company contends that  if i t  was negligent, 
its negligence was not the proximate cause of the injury. 

D. B. Smi th  and Steurart, McRae & Bobbitt for plaintif.  
Franc& R. Stark and Tdle t t ,  Tillett c6 Kennedy for Wesfern  Union 

Telegraph Company. 
J .  Laurence Jones and Ralph V .  Ridd for Lambeth Realty Company. 

 ADA^, J. The judgment of nonsuit, we take it, was based upon the 
theory that  the contributory negligence of the intestate bars the plain- 
tiff's recovery of damages. Upon no other principle can we sustain the 
judgment in  behalf of all the defendants. As the burden of showing con- 
tributory negligence ordinarily rests upon the defendants, we must 
decide whether the plaintiff's evidence establishes this defense. If  i t  
does, the judgment must be affirmed. 

I n  Covington v. Furniture Co., 138 N. C., 374, the Court, quoting 
Labatt, 333, gave the follo-rving statement of the rule which controls in 
the present case: "The general rule of law is 'that when the danger i s  
obvious and is of such a nature that  i t  can be appreciated and under- 
stood by the servant as well as by the master or by any one else, and 
when the servant has as good an opportunity as the master or any one 
else of seeing what the danger is, and is permitted to do his work in his 
own way and can avoid the danger by the exercise of reasonable care, the 
servant cannot recover against the master for the injuries received in 
consequence of the condition of things which constituted the danger. 
I f  the servant is injured i t  is from his own want of care. . . . The 
rule is especially applicable when the danger does not arise from the 
defective condition of the permanent ways, works, or machinery of the 
master, but from the manner in which they are used, and when the 
existence of the danger could not well be anticipated but must be ascer- 
tained by observation a t  the time.' " 

The intestate mas grown, married, and experienced in the operation 
of electric elovators. The danger to which he was exposed was obvious; 
it mas as easily discernible by himself as by any other person; he was 
permitted to do his work in his own way; i t  was his duty to make use of 
his faculties; and if he had done so he would have avoided the danger 
and have prevented the injury. I n  returning from the lunch room not 
only did he run, according to the testimony of an  eye-witness he 
"jumped into the elevator shaft and got killed." The way was open; 
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the corridor was ('quite light." The law does not impose on the em- 
ployer any duty to take better care of his employee than the latter should 
take of himself. Pigford v. R. R., 160 N. C., 93, 101. Indeed, without 
the employer's knowledge the employee rushed voluntai~ily and heed- 
lessly into a place of unconcealed danger from which an attentive glance 
would no doubt have saved him. 

I n  the application of this principle to varying facts in suits for the 
recovery of damages for injury or death resulting from a fall in an 
elevator shaft, the weight of authority is in support of the judgment 
rendered by the trial court. Several of the leading cases me cited in the 
briefs. Instead of entering into an elaborate discussion of them we need 
only say that the facts disclosed by the plaintiff's evidence justify the 
conclusion of the trial court. The reason is thus stated in Kauffman v. 
Machine Shirt Co., 140 Pac., 15. '(Nor is the situation helped by the 
allegation that when he returned the elevator and shaft were to all ap- 
pearance in the same condition in which he left them. There is no 
statement that he looked or that if he had looked there was any physical 
reason why he could not have seen that the elevator had been moved. I n  
the absence of any such showing, the court must assume that 'to look 
was to see,' and that if he had looked he must have noticed the danger. 
One may not thus heedlessly disregard the commonest precautions for 
his own safety." 

The basic principle of this decision is upheld in Murry v. Earl, 128 
At., 436; Poindexter v. Paper Co., 84 Mo. App., 352; Gallagher v. 
Snellenburg, 60 At., 307; Sodomka v. Cudahy, 163 N .  C., 809; Stan- 
wood u. Clancey, 75 At., 295; Johnson v. Washington Rcute, 209 Pac., 
1100. 

The intestate's negligence need not have been the sole proximate cause 
of the injury; if his negligence was one of the proximrite causes the 
plaintiff is not entitled to judgment against the defend,ints or either 
of them. hnsford v. Mfg. Co., 196 h'. C., 510. The mstion for non- 
suit mas made at  the close of the plaintiff's evidence; a r d  as this evi- 
dence shows contributory negligence on the part of the intestate the 
plaintiff cannot recover. Xowell z?. Basnight, 185 IT. C., 142; Foard v. 
Power Co., 170 X. C., 48. The conduct of the intestate, from which 
only one inference can reasonably be drawn, brings the plaintiff's case 
within the principle adhered to in Royster v. R. R., 14'7 N.  C., 347; 
1Yilliams v. Nfg. Co., 180 N. C., 64; Pope v. R. R., 195 3. C., 67. 
Judgment is 

Affirmed. 
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RASET CLISE RIOTOR COASI'.\ST r .  MRS. TIT. D. RBSH. 

(Filed G June, 1000.) 

1. Intoxicating Liquor F a-Innocent licnors are protected by thr Fcd- 
era1 Statute where car transporting intoxicants is seized and sold. 

The provisions of the Internal Revenue Act relating to the seizure a1111 
sale of property used in tranqporting intoxicating liquor on  which the tax 
had not been paid is superseded by the mandatory provisions of section 26 
of the National prohibition La\r, prescribing that the liens of innocrnt 
lienors attach to the proceeds of the sale of the property sold under the 
seizure in accordance nith the priority of like liens after the expenses of 
storing the property, fee for the seizure and the costs of the sale are 
retained. 

2. Same--In this case held: vendor under conditional sale contract \\as 
entitled to possession of property for sale under the contract. 

In this case Iw ld :  the vendor of an automobile under a title retaining 
contract of sale mas entitled to possession of the automobile for the gur- 
pose of selling it under the terms of the contract as against his vendee 
who had repurchased the car after its seizure and sale under the pro- 
visions of the Federal Internal Revenue Act. 

APPEAL by defendant from Stack, J., a t  November Term, 1929, of 
ROWAN. Affirmed. 

Action for the possession of an  automobile under a conditional sales 
contract, heard on an agreed statement of facts in substance as follows: 

1. On  4 August, 1928, the defendant purchased from the plaintiff a 
Chevrolet roadster and executed a conditional sales contract on the car 
to secure the payment of $420 in twelve monthly installments of $35. 

2. The defendant made default, leaving due the plaintiff $280 with 
interest from 4 January,  1929. 

3. After the registration of the conditional sales contract the car was 
seized by the Prohibition Division of the United States Government 
while in use for removing and concealing illicit whiskey in  violation of 
section 3296 of the Internal  Revenue Act, and was thereafter libelled 
and sold under section 3450. When seized the car was in the possession 
of and operated by one Roosevelt Taylor without the defendant's con- 
sent. A t  the tr ial  i n  the District Court of the United States for the 
?Middle District of Nor th  Carolina the plaintiff did not interplead; nor 
did i t  interplead when the car  was sold under the order of condemnation. 

4. The plaintiff and the defendant were present a t  the sale and the 
defendant became the highest bidder for  the car  a t  $296, and the Gov- 
ernment of the United States executed to  her a bill of sale for i t  and 
the State of North Carolina executed to her a certificate of title. When 
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the car was seized by the prohibition officers the defendant owned it and 
held a certificate of title from the State, showing a lien to the plaintiff. 

5. The conditional sales contract was duly registered in the office of 
the register of deeds of Rowan County. I t  has not been canceled, and 
the defendant is due the plaintiff on the contract $280 with interest 
from 4 January, 1929. 

6. The order of condemnation recites the seizure not only of the car, 
but of 55 gallons of illicit whiskey, removed and concealed, on which the 
tax had not been paid; the issuance of a warrant of arrect according to 
the prayer of the libel; the seizure of the car, and the absence of an 
answer or interplea. I t  was adjudged that the car be condemned and 
forfeited to the United States; that it be sold by the marshal; that the 
storage be paid from the appropriation set apart for that purpose; and 
that the proceeds of the sale be deposited with the Trcbasurer of the 
United States. 

Upon the agreed facts Judge Stack adjudged that the defendant is 
indebted to the plaintiff in the sum of $280 with interest from 4 Janu- 
ary, 1929, and that the plaintiff is entitled to the possession of the car 
for the purpose of selling it under the terms of the contract. The de- 
fendant excepted and appealed from the judgment. 

John C. Busby, W .  T .  Shuford and R. C. Jertnings for appellant. 
Hudson B Hudson for appellee. 

ADAMS, J. The defendant bought from the ~laint i f l '  a Chevrolet 
roadster and secured the purchase price by a conditional :lales contract, 
duly registered, on which there is due the plaintiff $280, with interest 
from January, 1929. The plaintiff is therefore entitled to the posses- 
sion of the car for the purpose of selling it unless the title retained by 
the plaintiff was annulled by the proceedings in the District Court of 
the United States for the Middle District of North Carolina. 

I n  determining whether the car was forfeited we must bear in mind 
the following facts: (1)  The Federal Prohibition Administrator for the 
Eighth Prohibition Division seized the car and fifty-five gallons of 
whiskey on which a tax was due and payable under section 600 of the 
Rerenue Act of 1921 (42 Stat., 285; U. S., Compiled Sts. Cum. Sup., 
1925, sec. 5986 e ) ;  (2) the untaxed whiskey was removed and con- 
cealed in ~ io la t ion  of the Internal Revenue Law (R. s., sec. 3450; U. S. 
Compiled Sts., sec. 6352) ; (3) it is alleged by the defendant and ad- 
mitted by the plaintiff that the car was engaged in the trarmportation of 
illicit whiskey on which the tax had not been paid. 

Roosevelt Taylor, who had possession of the car and was transporting 
the liquor, was arrested (and afterwards prosecuted) and the car was 
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seized, as we interpret the record, under section 26 of the Xational 
Prohibition Act. 41 Stat., 315; U. S. Compiled Sts., 10138?2 n m .  The 
proceedings in the District Court were prosecuted under the provisions 
of the Internal  Revenue Act. R .  S., 3450, s u p ;  U. S .  Comp. Sts., 6352, 
supra. This  section does not protect the interests of innocent lienors. 
Goldsmith Grant Co. v. Unzted States, 254 U .  S., 505, 65 Law Ed., 376. 
Section 26 of the National Prohibition Act, supra, does protect such 
interests. I t  provides that  when the commissioner or any of his assist- 
ants shkll discover any person in the act of transporting intoxicating 
liquor, i n  violation of law, in an  automobile or other vehicle it shall be 
his duty to seize the liquor, to take possession of the vehicle, and to 
arrest the person in charge of it. Upon conviction of the offender the 
liquor shall be destroyed and the vehicle sold. The  proceeds of the 
sale shall be applied to the expenses of keeping the property, the fee for  
thc seizure, the cost of the sale, and the payment of all liens according to 
their priorities; and all liens shall be transferred from the property to 
the proceeds of the sale. 

The question for decision is whether proceedings for the forfeiture of 
an automobile seized under section 26 of the Kational Prohibition Act, 
as one used for the unlawful transportation of intoxicating liquor, may 
be prosecuted under the Internal  Revenue Act. R. S., 3450, supra; 
U. S.  Compiled Sts., 6352, supra. A negative answer is  given in  a 
decision of the Supreme Court of the United States announced 19 May, 
1930. Richbourg ~I Io tor  Co. v. United States; Davies Notors,  Inc. ,  v. 
United States. In the opinion in these two cases the Court said: "By 
paragraph 5 of the Willis-Campbell Act of 23 Kovember, 1921, ch. 134, 
42 Stat.,  222, 223, all laws relating to the manufacture, taxation and 
traffic in intoxicating liquors and penalties for their violation, in force 
when the National Prohibition Act was adopted, were continued in 
force except such provisions as are 'directly in  conflict with any pro- 
vision of the Xational Prohibition Act.' I n  United States v. One Ford 
Coupe, 272 U .  S., 321, i t  was held that  there was no such direct conflict 
between paragraph 26 and paragraph 3450 as to preclude the forfeiture 
of the interest of an  innocent lienor under the latter, where the intosi- 
eating liquor was concealed in  the seized vehicle with intent to defraud 
the government of the tax, and where i t  did not appear that  there was 
transportation of the liquor. I n  Port  Gardner Investment  Co. v. United 
States, 272 U .  S., 564, and in  Commercial Credit Co. v. United States, 
276 U .  S., 226, it was held that  prosecution and conviction of the 
offender for the transportation of intoxicating liquor under the Prohibi- 
tion Act barred forfeiture of the seized vehicle under paragraph 3450, 
since the disposition of the vehicle after the conviction, prescribed by 
section 26, is mandatory. These cases left undetermined the question 
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now presented, whether, under section 26, the mere arrest of the person 
discovered in the act of transportation, and the seizure of the trans- 
porting vehicle, bar the forfeiture under section 3450." After saying 
that  the language of section 26 is in form mandatory tlroughout, the 
Court reached this conclusion: "It is plain that, whenever the vehicle 
seized by the arresting officer is discovered in use in  the prohibited 
transportation, literal compliance mith these requirements would com- 
pel the forfeiture under section 26, with the consequent protection of 
the interests of innocent lienors. To that  extent section 26. if inter- 
preted to exact such compliance, is i n  direct conflict with the forfeiture 
provisions of section 3450, and supersedes them whenewr any person 
within the provisions of section 26 is discovered 'in the act of transport- 
ing intoxicating liquors in any vehicle' which liquor is 'removed, de- 
posited, or concealed with intent to defraud the United States' of the 
tax." 

The result is that  the proceedings under section 3450 did not, under 
the facts of this case, interfere with the interests of the plaintiff as an 
innocent lienor of the property. The  judgment is 

Affirmed. 

S. N. BUCKNER v. CLYDE MAYNARD, W. L. MAYNARD, CARRIE  
BROWN AND HUSBASD, F'RASK B R O W S ,  LAURA NAYSARD,  L E E  
MAYNARD, L E W I S  MAYNARD AND SAM RIDDLE,  M I ~ O R S ,  BY THEIR 
SEXT FRIEND, WALTER MAYNARD, ASD D.  R.  FOUTS,  COMMISSIONER. 

(Filed 6 June, 1930.) 

1. Deeds and Conveyances C c-Where intent of grantor a s  expressed in 
deed is to convey to  R. and her children, they take as tenants in 
common. 

While ordinarily and standing alone an estate conveyed by deed to "R. 
and children, her bodily heirs and assigns," would carry a fee-simple 
estate to R., it  mill not so operate when taking the deed in its entirety, 
the intent of the grantor is ascertained to convey the lands to R. and her 
children as tenants in common, and such intent is in conformity mith like 
espressions used in the other material and relevant portions of the deed. 

2. same-In this caae held: deed expressed intent t o  convey to R. and her 
children EW tenants in common. 

Where a conveyance of lands by the grantor uses the words in the 
premises to "R. and her children" in the witnesseth clause 'convey to the 
said R. and her children, her bodily heirs and assigns": Hsld ,  the words 
"bodily heirs" refers to "children," and the terns thus reconciled express 
the intent of the grantor to vest the estate in R. and her children as 
tenants in common, and the children take a vested inierest in the lands so 
conveyed. 
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APPEAL by defendants from Harding ,  J., YANCEP Superior Court, 
heard at Marion, N. C., on 17 February, 1930, making a restrainillg 
order in this action permanent. Reversed.. 

This is an action; the controversy is over sixteen acres of land in 
Cane River Township, Pancey County, N. C. The action is to restrain 
D. R. Fouts, commissioner, and the other defendants who claim the 
land as tenants in common, from a sale of the land in an action brought 
for partition. 

On 18 Norember, 1912, James Buckner and Sarah Ann Buckner made 
a deed to the land-pertinent portions of the deed: (a )  "This deed 
made this 18 November, 1912, by James Buckner and Sarah A41111 
Buckner, of Madison County, and State of Xorth Carolina, of the first 
part, to Eller Ridd le  and her children, of Yancey County and State of 
North Carolina, of the second part, (b )  Witnesseth: That the said 
James Buckner and Sarah Ann Buckner, in consideration of fifty 
dollars ($50) to paid by Eller Riddle, the receipt of which is 
hereby acknowledged, have bargained and sold, and by these presents do 
bargain, sell and convey to the said Eller Ridd le  and children, her 
bodily heirs and assigns, . . . (c) To have and to hold the afore- 
said tract of land after the death of James Buckner and Sarah ,in11 
Buckner. . . . To have and to hold the aforesaid tract or parcel, 
. . . and all privileges and appurtenances thereto belonging to the 
said heirs and assigns, to only use and behoof forever." The 
deed also indicates that a blank form mas filled in and the covenants 
usually in a deed were crossed out. 

The plaintiff claims title under a deed from Eller Riddle and husband 
James Riddle to Jeter Buckner, dated 16 September, 1915, conveying a 
fee-simple title to the land, and subsequent conveyances. 

Defendants claim under a partition proceeding to sell the land for 
division as children of Eller Riddle, there being eight, and Eller Riddle 
and the parties who had a life estate being dead-D. R. Fouts, under 
the prweeding having been appointed commissioner to sell the land. 

From a judgment permanently restraining defendant D. R. Fouts, 
commissioner, and the children of Eller Riddle from selling the land, 
defendants except, assign error and appeal to the Supreme Court. 

Chas. B u t c h i n s  for plaintiff. 
W a t s o n  & Fouts for defendants. 

CLARKSON, J. We tliink the only question for our decision is whether 
the deed from James Buckner and Sarah Ann Buckner vested a fee- 
simple title in Eller Riddle, or an estate as tenants in common in Eller 
Riddle and her children. We think an estate vested as tenants in 
common in Eller Riddle and her children. 
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There is no question under our authorities that standing alone the 
language under the witnesseth clause "do grant, bargain, sell and convey 
to the said Eller Riddle and children, her bodily heirs .and assigns" 
would convey a fee simple. Barrington v. Grimes, 163 N. C., 76. 

I n  the Harrington, case, supra, the deed in the premises was (a )  "to 
N. J. Buckner and her bodily heirs" in the mitnesseth clause (b) "convey 
to said N. J. Buckner and her bodily heirs and assigns" habendum 
clause (c)  "and her bodily heirs and assigns" warranty clause (d)  
"covenant with the said N. J. Buckner and her bodily heirr; and assigns." 
I n  that case at  p. 79, it is said: "But no such intent can be gathered 
from this instrument, nor does i t  contain any words or expressions to 
qualify or affect the ordinary meaning of the words 'bc~dily heirs' in 
connection with the estate limited to IT. J. Buckner, and the deed, as 
stated, has been properly held to convey to such grantee a 1  estate in fee 
sin~ple." Under the law prior to C. S., 1734, the deed conveying the 
land to "her bodily heirs" would have conveyed a fee tail, which, under 
the statute, supra, was converted into a fee simple. We think the cases 
of King v. Stokes, 125 N .  C., 514; Acker v. Pridgen, 158 N. C., 337, 
and Puckett v. Morgan, 158 N. C., 344, are more contro ling than the 
Harrington case, supra. 

I n  the Puckett case, supra, at p. 348, is the following "In the will 
now under consideration, we think the testator Pace has so explained 
and qualified the use of the words 'her bodily heirs' as to plainly indi- 
cate that he meant the children or issue of his daughter Martha, and 
that the words are not employed in their legal or technical sense as rep- 
resenting heirs in general, but only as descriptive of a certain class of 
heirs." 

I n  Ellington v. Trust Company, 196 N.  C., p. 755, it is written: '(The 
guiding star in the interpretation.of wills, to which all rules must bend, 
unless contrary to some rule of law or public policy, is the intent of the 
testator, and this is to beascertained from the four corne18s of the will, 
considering for the purpose the will and any codicil or codicils as con- 
stituting but one instrument. 28 R. C. L., 211, et seq." Bvyd v. C a m p  
bell, 192 N. C., 398. 

I n  ascertaining the intent of the testator, we think an estate vested as 
tenants in  common in  Eller Riddle and her children. We construe the 
entire will to sense the intent (1)  I n  the premises the corveyance pur- 
ports to be to "Eller Riddle and her children." (2) I n  tge witnesseth 
clause "cmvey  to  the said Eller Riddle a d  children her bodily heirs 
and assigns." The words "her bodily heirs" we think h a w  reference to 
"and children" and affects the ordinary technical meaning "her bodily 
heirs.'' This construction would reconcile with the clear language in 
the premises. The words were used as descriptio p e r s o w  and not in 
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their technical sense. The habendum clause is left blank and the war- 
ranty clause is stricken out. We think the better interpretation is that 
the land vested in  "Eller Riddle and her children." This at least is 
clear language in the premises, and the other part of the deed can be 
reconciled with this construction. Twice in the deed (1)  "Eller Riddle 
and her children" ( 2 )  "Eller Riddle and children," etc. 

Xartin v. Knowles, 195 N .  C., 427, is easily distinguishable from the 
present case. 

I n  l'ate v. Amos, 197 N. C., at p. 161, citing numerous authorities, 
is the following: "This Court has uniformly held that a devise to 'A' 
and her children, 'A' having children, vests the estate to them as tenants 
in common." The judgment below is 

Reversed. 

(Filed 6 June, 1930.) 

Fraudulent Conveyances C H o i n d e r  of beneficiaries in deeds of trust 
in action to set aside the deeds as fraudulent is not misjoinder. 

In an action by a judgment creditor to set aside alleged fraudulent con- 
veyances of property by deeds of trust and mortgages as made to hinder 
delay and defraud him in the collection of his judgment under execution, 
the joinder therein of the grantees and beneficiaries in the deeds is not 
objectionable as a misjoinder, C. S., 456, and demurrer to the complaint 
alleging such conveyances entered on the ground of misjoinder of causes 
and parties, and that it failed to state a cause of action is properly over- 
ruled. 

APPEAL by defendants from Stack, J., at November Term, 1929, of 
ROWAN. Affirmed. 

This is an action to have certain transfers of personal property and 
certain conveyances of land by mortgages and deeds of trust, made by 
defendant R. L. Roseman to his codefendants, declared void as against 
the plaintiff, a judgment creditor of said defendant, for that same were 
made with intent to hinder, delay and defraud plaintiff in the collection 
of his judgment. 

From judgment overruling demurrers to the complaint, defendants 
appealed to the Supreme Court. 

P. S.  Carlton and 8. Lee Wright for plaintiff. 
Rendleman & Rendlema7~ f w  defendants. 
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PER CURIAM. At February Term, 1929, of the Superior Court of 
Rowan County, in an action begun in said court on 15 August, 1925, 
plaintiff recovered of the defendant, R. L. Roseman, a judgment for 
the sum of $725 as damages resulting from an assault committed on 
plaintiff by said defendant. The said judgment has not been satisfied, 
notwithstanding executions have been issued against both the property 
and the person of the defendant. The execution against the property 
of the defendant was returned unsatisfied; the defendant has procured 
his discharge from the execution against his person by taking the oath 
prescribed by statute for insolvent debtors. C. S., 1631. 

I n  this action plaintiff alleges that at the commenc2ment of the 
action in which plaintiff recovered judgment against the defendant, 
R. L. Roseman, the said defendant was the owner of cons~derable prop- 
erty, both real and personal; that during the pendency of said action, 
in anticipation of plaintiff's recovery therein, and with intent to hinder, 
delay and defraud the plaintiff, the said defendant transferred his per- 
sonal property and conveyed his real estate by mortgages and deeds of 
trust to certain of his codefendants; that the defendants to whom he 
transferred his personal property paid nothing therefor, and that the 
alleged indebtedness secured by the mortgages and deeds of trust, was 
and is, wholly or in part, fictitious. Upon the allegations of his com- 
plaint, plaintiff prays judgment that said transfers and said mortgages 
and deeds of trust be declared void, to the end that the personal prop- 
erty and the real estate transferred and conveyed thereby may be sub- 
jected to the payment of his judgment. 

Plaintiff moved that the beneficiaries named in the mortgages aud 
deed of trust be made parties defendant. This motion war, allowed. I t  
was ordered that plaintiff ,have thirty days within which to have sum- 
mons served on new parties. 

There was no error in the judgment overruling the demurrer for that 
the facts stated in the comwlaint are not sufficient to constitute a cause 
of action, or for that several causes of action have been improperly 
united. The facts stated in  the complaint constitute a cause of action 
against the defendant, R. L. Roseman; the other defendants are neces- 
sary parties for a complete determination of the action. C. S., 456. The 
judgment is 

Affirmed. 
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STATE v. IVILLIARI M I T C H E L L .  

(Filed 6 June, 1930.) 

Criminal Law L +Error, if any, in excluding testimony intended to im- 
peach State's character mitnesses held not reversible error. 

I n  this case hcld:  defendant's esception to the exclusion of testimony 
sought to be elicited on cross-exami~~ntion from certain of the State's wit- 
nesses who had testified to the qnorl character of another State nitnesq 
and to the character of the deceased, offered as tending to impeach such 
character witncsses, if it be conceded that the trstirnony n a s  competent 
for this restricted purpose, its cxclusio~~ cannot le held for reversible 
error. 

,IPPEAL by the defendant from Stack ,  J., at  March Term, 1930, of 
BURICE:. No error. 

This is a criminal action in which the defendant was tried on an 
indictment for murder, and convicted of manslaughter. 

F rom judgment on the verdict, that defendant be confined in  the 
State's prison a t  hard labor for a term of not less than twelve nor more 
than eighteen years, defendant appealed to the Supreme Court. 

dtforr~et j -General  Ilrumnzift and  Assistant d f t o r j ~ e y - G e n ~ r a l  -\'ash for 
the  State .  

A twry  cC. Pat ton ,  8. J .  E r r i n  and S .  J .  E r v i n ,  Jv., for clefcndnnf. 

PER CI,RIAJI. There was no error on the trial of this action for which 
tlie defendant is entitled to a new trial. 

Tlie only assigrlnlents of error oil his appeal to this Court are based 
on his exceptio~ls to the exclusion of testimony sought to be clicited on 
the cross-&amination of vitncsses for the State who had testified that  
the gcneral character of another witncss for the State was good, and 
that the deceased did not have a gentral reputation as a dai~gerous 
man. This testimony was offered as e~ idence  tending to impeach tlicse 
n itnesses, arid not as evidence upon tlie issue to bc cleterrnined by the 
jury. I f  i t  be conceded that  the testimony was a3missible for the re- 
stricted purpose for which i t  was offered, we cannot hold that its 
exclusion was rerersible error. 

The conflicting evidence tending to sustain the rerdict, and also in 
support of defendant's plea of self-defense, was submitted to tlie jury 
under a cliargc to which thcrr were no esccptions. Tlie judgment must 
bo affirmed. We find 

S o  error. 



808 I N  THE SUPREME COURT. [ I 9 8  

C. 8. NUN110 r .  CAI tOLINA RUBBER COMPANY A N D  J U S I T U S  COI,LINS. 

(Filed 6 June, 1930.) 

Pleadings D a-Demurrer should be overruled if the allegations of the 
complaint are sufficient to m y  extent to allege cause of action. 

Where a complaint to any estent states a cause of action, or sufficient 
facts call be gathered therefrom, its allegation taken to be true, a de- 
murrer thereto should be overruled. 

APPEAI, by defendants  f r o m  Stark, J. ,  a t  September Term,  1929, of 
ROWAN.  Affirniqd. 

R. Lee Wright  for plaintiff. 
J o h ~  C. Uzisby and IT'. T .  Shuford for defendants. 

PER CLRIAM. T h e  defendants demurred to the  complaint.  T h e  court 
be lo^ orerruled the demurrer .  T h e  defendant  excepted, assigned e r ror  
and appealed to tlie Supreme Court.  We think the  demurre r  should 
have been overruled. 

O n  a demurre r  we consider only the sufficiency of the  ollegations set 
fort11 i n  tlie complaint.  F o r  tlie purposc of the dernurrcr he allegations 
a r e  takcii to be true. A demurre r  cannot be sustained to :t complaint if 
i n  ally portion or  to ally extent i t  presents a cause of action, or if suffi- 
cient facts  c a n  be fair ly  gathered therefrom. O n  this aspect we think 
the demurrer  sliould h a r e  been orerruled.  T h e  judgment below is 

Affirmed. 

GE0I:GE E. S I S S E S  C O J I P A S Y  r .  IV.  M. N I S S E S .  

(Filed 6 June. 1030.) 

Appeal and Error X d-Appeal from order allowing amendments to plcnd- 
ings which does not affect a substantial right will be dismissed. 

Wliere an order of court allowing amendments to pleajings does not 
a fec t  a snbhtnntial right, a n  appeal therefrom is fragme ltnl'y and pre- 
mature, and the appeal nil1 be dismissed. C. S., 638. 

APPEAL by defendant f r o m  Finlry, J . ,  a t  Kovember Term,  1929, of 
FORSYTH. Appeal  dismissed. 

Yarrish & Deal for plaintif. 
Efird & Liipfert, John -11. Robinson, Fred S .  Hutchins a d  Hunter M.  

Jonrs for defendant. 
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PER CCRIAM. The court below in its discretion allowed the plaintiff 
to amend its complaint. The  deferidant excepted, assigned error a ~ i d  
appealed to this Court. We think tlie appeal premature and. fragmen- 
tary. 

C. S., 638: "An appeal may be take11 from every judicial order or 
determination of a judgc of a Superior Court, up011 or inrolvirig a 
matter of law or legal inference. wlietlier made in or out of term, which 
affects a substantial right elaimcd in any actiou or procecdirig; or which 
in effect determines the action, and prevents p judgment from which an 
appeal might be t a k r ~ i ;  or discoritinues tlie action, or graiits or r ~ f u s c s  a 
n e x  trial." 

"The rule generally statcd is that appeals are ir~teritled to preseiit for 
review the ~vhole case, and a 1)arty can prewrve liis rights by taking 
exccptions and bringi~ig tlieiri forward on final liearii~g, unless the ort le~ 
affects a substantial right which would be put in jeopardy by a delay.' 
McIntosh N. C. Prac.  k Proc., p. 776. b'mifh v. Xzllcr ,  1 5 3  S. C., 242; 
Pcnn-Allen Cement  C'o. c .  Phil l ips ,  182 PI'. C., 437; I,c~ciy v.  Saliba,  
188 IT. C., 7.57; C'otllracfing C'o. c.  Pozccr Co., 195 i\'. C., 649; Hosiery 

Xi11 1 % .  Hosicr!/ alf~l ls ,  m t e ,  506; El l i s  c.  Ellis, an te ,  767. 
I n  the present action the anlendmcnt to the cornplaint does not affect 

such a substantial right that  defendant is allowed under the statute to " 
appeal from. The  defendant attempts to jump over the stile before he 
gets to it. 

Fo r  the reasons given 
Appeal dismissed. 

A l ~ ~ ~ ~ ~ ~ ,  by defrndant from Sid,, Spec ia l  Jzcdgc, at Scptcmbcr Special 
Term, 1920, of & C K L E X H ~ R G .  

,\pplication for alimony without divorce. 
From an order awarding ml allowmce, tllc dcfendmit appeal<. assign- 

i r ~ g  errors. 

P h  ' I  I .  The allep:rtioni of t l ~ c  cwmplnint, wliic~li the judge. f i ~ ~ d s  
to hc true for tlic, p u r p o w  of his ordcr, are sufficimt to ~ v a r r a ~ l t  an 
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allowance for the wife's necessary subsistence and counsel fees as au- 
t l ~ o r i ~ e d  by C. S., 1667, as amended by chapter 123, Public Laws 1921, 
and chapter 52, Public Laws 1923. 

I t  woulcl serve no useful purpose to set out the facts in detail. See 
U y e r l y  v. B y ~ r l y ,  19.2 K. C., 532, 140 S.  E., 158;  lUcXanu: ;  v.  M d l a n u s ,  
191 K. C., 740, 133 S. E., 9 ;  Pr ice  u .  Price, 188 N. C., 640, 125 S. E., 
26.2; Allen v. Al len ,  180 K. C., 465, 105 S. E., 11. 

The order will be upheld. 
Affirmed. 

(Filed 4 December, 102!).) 

APPEAL by plaintiff from M a c R a e ,  Special  Judge, a t  March Special 
Term, 1929, of CARARXUS. 

Civil action tried upon the following issues: 
"1. 111 what amount, if anything, is the defendant indebted. to the 

plaintiff? A. (by court) : $6,200, subject to credit on iiotcs and interest 
according to terms of notes and subject to amount allowed for counter- 
claim as of date of summons. 

''2, 111 w11at amount, if allything, is tlie plaintiff indebted to the de- 
fendant because of his cou~~te rc l a im?  ,4. $3,000." 

From a judgmcnt on the verdict in favor of the plaintiff for $3,363.75 
with interest from 18 March, 1929, the plaintiff appeals, assigning 
errors. 

I l a ~ f s e l l  LE' Hartsel l  for p l a i n t i f .  
If. 8. Il'illia~ns, Palmer LE' BlacliweTder and L l n n f i e l d ,  Shcrrzn LE' 

B a r n h a r d t  for de fendan t .  

PER C ~ K I A J I .  The  record contains a number of exceptions nhich  
were the subject of earliest debate before us, and while son e of them are 
not altogether free from difficulty, a careful perusal of t ~ e  entire case 
leaves us with tlie impression that  substantial justice had been accorded 
the parties, and that the result of the trial ought not to  bl? disturbed. 

Tlio verdict and jutigment will be upheld. 
No error. 
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APPEAL by defendants from S f u c k ,  J., a t  August Term, 1929, of 
C a s a ~ ~ r s .  S o  error. 

I f .  A'. Il'i(liarrzs for  the plaintif. 
.-Lrrnfieltl, Sherrin c(: Uamzhardf and 11'. H.  Heck~rdi te  for drfrnclanfs. 

, R  R I A .  Plaintiff brought suit to recorer damages for persolla1 
illjury allegtd to hare  h e n  i~~fl ictet l  through the n~gl igencr  of the de- 
fel~dants.  The  nlaterial allegatioi~s of tlie complaint were drnied by 
the allsner. The  tn-o issues of ~icgligence and damageb were aliswrred 
i n  favor of the plaintiff who recovered judgnlent npou the wrdict .  The  
only two questio~ls presented by the appeal are (1) whether an issue as 
to contributory neglige~ice should ha re  bern submitted to tho jury, :uid 
(2 )  whether the action should ha rc  been dismissed as in case of 11011- 
suit. We are of opinion that upon each of these qurstions the ruling 
of the tr ial  court was correct ant1 that  tlie action has been disposed of in 
substantial compliance with the requirements of the law. 

We find no error justifying a new trial. 
S o  error. 

(Filed 11 rkcember, 109.) 

. ~ P E A I ,  by defeildant from Shazi,, Jtdgc, at  the regular October Trrnl, 
1929, of ~IE:CI~LEKBL-K(,. ,iffirmed. 

' 1  ' I I t  was admitted by coulisel upon tlic. arguirient that the 
tlispo"tion of this appeal shall bc controlled by DrlLane!j T .  Hart ,  
a n f ~ ,  96 .  Judgment 

Llffirrned. 
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I,. A. JAJIES A S D  IVALTER JAJIES r. IYESTEIIN C A I ~ O L I S ~ ~  
l'OI17Elt COJIPAXT. 

(Filed 11 December, 1 9 3 . )  

2 1 ~ i ~ ~ ~ ~  by defendant from Lyon,  Etnergcncy Judge,  at Ju ly  Special 
Tcrm, 1920, of BURKE. KO error. 

d v e r y  & Pat ton  for  plaintifs. 
1.1'. S. O'B. Bobinson, J o h n  X .  Jlull, S. J. E m i n  a n d  S J. Ercin, J r . ,  

f o r  defendant. 

PER C ~ R I A M .  I n  their complaint, the plaintiffs allege that  they are 
the owners of a tract of land in Burke County containi lg 601,: acres, 
more or less, and that a small stream or natural  water course flows 
through several acres of tlie lowla~ids aiid runs into Upper Creek, and 
that  Lpper  Creek empties into Catawba River. Thry  allege that  the 
defendarit in 1923 constructed a dam across Catawba River and lias 
siiice operatcd n hydro-electric plant for  the purpose of ~nanufactur ing  
and srlling electricity; that in cousequeilce of the coiistructioii of the 
dam the water lias been ponded up011 the land of tlie plliritiffs, which 
has thereby been permanently injured. They demand judgment against 
the defendant for actual and perma~ient  damages done to their premises 
a d  for such other relief as they may be erititled to. The  defciiclai~t 
filed an  aliswer denying the material allegatioi~s of the c o m p l a i ~ ~ t  and 
alleged that  it is authorized by its charter to construct a ~d maintain a 
clan1 or dains upon Catawba R i ~ e r .  I t  pleaded the right of cnl i l~e~i t  
domain uuder the l a \ ~ s  of the State, requested that  plaintiff's damages, 
if ally, be perinaneiitly assessed, and demaildecl that  upoil payment of 
such damages i t  be given the right, p r i d e g e  a i d  easement to continue 
tlie maintenance and operation of its plant as it is now locattd and 
constructed. 

The court submitted the following issue : ('What pern~anent daniages, 
if ally, a rc  the plaintiffs entitled to recorcr of the defendant for and on 
accouilt of the construction, maintenai~rc and operation of the dam of 
the defendant a t  Rhodliiss?" The issue mas answered iii favor of the 
plaintiffs and their damages were assessed. Judgment was rendered 
u p o ~ ~  the rcrdict for the amoui~t  of their recovery and i t  w7:1s adjudged 
tha t  satisfaction of the judgment should tramfer, conre;. to, a11d vest 
in the defentfant, its successors and assigus, the right, privilege, and 
easenlent to continue the maintenance and operation of its dam and 
plant at or near Rhodliiss as ilow loclated and coiistructetl. To the judg- 
ment awarded the defendant excepted and appealed t h e d r o m  to the 
Supreme Court. 
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W e  have considered the exceptions argued orally and  i n  the  appel- 
lant 's brief a n d  h a r e  concluded t h a t  they do not present a n y  sufficient 
g round  for  g ra l i t i i~g  a ilew tr ia l .  Several of t h e  exceptioi~s n e r e  aban- 
doned on the argul i~ei i t  a d  we a r e  of opinion t h a t  those which were 
relied upon do not, i n  view of the defenclant's answer, t h e  charge to tlie 
jury,  the rerdict ,  and  tlic judgment, entitle the defendarrt to another  
llearing. V e  find 

S o  error .  

PLR ( 1 1  it1 131. T h i s  i~ :I p rocccd~ng f o r  the  part i t ion of rcnl estate. 
T h e  plaintiff allcgrs. and  l t  is not dclilrd, t h a t  S p ~ l c e r  13urgin \!as the 
on 11cr i n  fee of the laud 111 c o l ~ t r o ~  ersv. He 11icd lc1a~ 111g sur t  i x  iug 111m 
1115 n itlo~r , .Jallr> I iu rg i~ l ,  \\ llo lins n don PI' intsrest ill t l ~ ~  land,  and the 
p la~nt i f f  and  111s (Spmccr ' s )  tlz~ughter, M a r y  l i u r g l l ~  Douglierty. 0 1 1  

10 tJm~rl,  1920, M a r y  B u r g  II L)ouglierty aud licr l i u r b a ~ ~ l ,  G o r g e  
lhugl ic r ty ,  the appc~l la~ i t .  legally ndoptctl the defc~nda~l t  Robert Frankl in  
('olcw~all ac t l i ~ i r  c7lilld alld heir  a t  law. l l a r y  U l l r g ~ ~ i  1 ) o ~ q h c r t y  d i c ~ l  
l c a ~  ilg lrn c*liiltl of hcr  on 11, ; I I I ~  ~t 17 nlleysd tha t  Robert l i ' r a ~ ~ k l l n  
( 'o lculnl~ i ,  1 1 ( ~  ~ u l r  hcir.  A l l ~ . ~ ~ c r s  n c r c  duly fils11 bv t h s  dt~fenclmlts 
,111d up011 tlis t r l a l  o111y one i \ \uc u;r, iubrnittetl to  the jury, a n d  111 

r~,p011w it n a i  fon1111 that  the p l a ~ ~ l t ~ f f  1s the onilcr a n d  ciltitlcd to a 
out-half ~ n l d i ~ i t l e d  intersst 111 and. to  tlie lalid dessrlbed 111 the  cor~l- 
plaint .  Tl iercupo~l  jurlg-mr.ut I\ a i  ~ c I I ( ~ c ~ P ( ~  for  the p l a i ~ ~ t i f f  and t l ~ e  
dcfc ndant  Douglicrty cxccptcd am1 appcnled. 

Vc have culliilrctl all  thr e \ c r ~ l ~ t i o ~ i s  of t h e  appellaut ~ l l d  a r ~  of 
olnn1011 tliar the r a w  has hesli t ~ i e t l  ill \ i l l ~ s t a ~ l t l ; ~ l  compllancc. n l t h  the  
Ian.. TIIS only c m q t l o n s  nhi1.11 require special notice a re  tliose relat- 
ing to the exclusion of evidrr~ce offcred by the appellant tending to 
s1lo11 gcneial 1eput:ltioll 111 tlis c30~llniu~ilty 3 2  to the r~i:iterliity of the 
l)laintlff. T l l ~ s  c ~ i d e n s -  n a i  ri~jcc~tcd. 011 the  groulld tha t  such rc.Iation 
I I I U , ~  b(, c.ital)lichcil by t ~ i d c l l c c ~  tcntling to &ow ~ c p t a t i o n  i n  the 
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PLESS u. H. H.; WILLIAMS a. LUMBER COMPAAY. 
- 

family of the parties coiicerned. A s h e  v. Pr t t i f o rd ,  177 N. C., 132; 
7'urrlcr 0 .  Ua f t le ,  175 x. C., 219; Erwin c. Bailey, 123 S C., 628. See, 
also, J ~ l s e r  L.. Whi te ,  183 S. C., 126. W e  are of opiiiioii that the excep- 
tions to the instructio~i  given the jury are  iiot such as to require another 
trial. 

N o  error. 

.\PULAI, by plaintiff from I I U I  1rood. Spetial J ~ i d g ~ ,  nt J u l y  Terni, 
1929, of M,ICDO~\ 'ELL. 

('ivil ac t io i~  to recover damages for  ail alleged ircg1ig;ciit injury to 
plaiiitiff's autoinobile n l i c~ i  i t  struck defe i tda~~t ' s  t rain on 10 May, 1926, 
at  a carossi~ig near tlic~ village of Tate Spr i igs ,  T e ~ m .  

T11r usual issues of negligence, contributory neglige~ice and damages 
Twrr subniittcd to the jury, the first of which was answered ill favor of 
tlic tlcfciitla~it, and froin tlie judgme~it  entered thereoil tlie plaiiitiff 
appeals, assigiiil~g errors. 

1 ;  ' - 1 1 1  ,l careful perusal of thr  record Icaves uc, with the im- 
pression that  the case has been tried substantially in aczord with the 
principles of law applicable, and that  the verdict and jutlg~neiit should 
be upheld. her mar^ z.. R. R., 197 S. C., 718. 

K o  error. 
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PEIL (' I -KIAAI.  T h i s  acatioii v a q  iilstitutecl by the plaintiff to rcc.oler 
tlaiiiugc~s of thc dpfeiidal~t fo r  the alleged negligelit i~iflivtioii of per- 
sonal i n j u y  resulting ill the tlcath of l ~ e r  intcstate. A t  tlie co~rc~luzioi~ 
of tlie evidence judgment of 11oil.uit n a s  reildrred and  the plai i~t i f f  es-  
c ~ p t c ~ l  and  appealed. 

T h e  judgrneiit must  be a f f i r m ~ d .  TIIH evidence considered in t h e  l ight  
most fa1 o~~:lhle to the plailitiff is ,lot sufficimt to sustain n l u t l g ~ n m t  
against thc  defendant. T h c  record prescwts nothing m o w  ttiaii f ami l ia r  
aiid rstablizlied p r i ~ c i p l e s  i n  tlie l aw of ~legligciice aild a repclated np- 
plicatioii of these principlcs to e\idcilce is deemed to be uilncceh\ary. 

J a d g m r u t  affirmed. 

A l ~ ~ l ~ ~ . ~ ~ .  by tlrfci~tlant f rom J l ~ l ~ I i . o y ,  .7., a t  J u n e  Tcrni ,  1039, of 
($13 IH.I\I. 

( ' i ~  il  :wtion to reco\c,r tlmnages fo r  the allcgecl iiegllgcilt fa i lure  of 
~ P ~ C I I ( ~ : I I I ~ ,  in  t l l ~  P A C ~ C I S ~  of ortliilary c:rrc, t o  furnis l i  plaii~tiff', all em- 
ployee, n sufficicnt ~ iurnbcr  of r o n ~ p c t c ~ ~ t  lielpers when IIP n n s  oldcrcd 
I y  the defmcI:mt to ca r ry  a h e a ~  y i ron c ~ ~ l ~ c r t ,  or d r a i r ~  pip?, 1 2  feet 
lo~rp,  10 l~icl lcs  ill t l iamrtcr,  nc~ig l i i i~g  about 600 p o u ~ ~ t l s .  1111 n stecp 
~ r i c u ~ ~ t : ~ l ~ i  side and. ni t l iout  pro\itllilg propcr iniplellieiits fo r  the work. 

1'11011 tlc~11i:rl of liahllity, tllc, usual  issues of ilegligc,~tce, coiltrihutory 
negligence, assumption of risk and damages w t r e  submitted to the  ju ry  
autl allrneretl i n  f a l o r  of the plaintiff'. 

F r o m  the  juclg111(1it rciiclered t h e r c o ~ ~ ,  the  drfciidant appeals. assign- 
ing errors. 

PEK ('I[ RI  I J I .  *I c a r e f ~ l  prrusal  of tlie record lea\ es us  11 it11 the im- 
p r e s i i o i ~  that  t h r  case has  bceii tried substantially ill accord n i t h  the  
principles of law applicable, and  that  n o  sufficicnt reason has  becn made 
maiiifcqt fo r  dis turbing the verdict and jut lg~nent ,  ul i ich accordingly, 
~i i l l  be upheld. 

S o  error .  
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(Filed 30 December, 1!Y"3. ) 

A I T ~ A L  by defendant from JlrElvor/, J., at  Juirc Term, 1929, of 
GRAHAM. X o  error. 

A\ction to recover damages f o ~  personal injury sustained by plailitiff 
I\ liilc :it work as an employee of dcfeudiiiit. 

From judgment on the verdict c*tablisliii~g tlefeiidal~t's liability, and 
:isscssing plaiiitiff's damage a t  $3,000, tlefeildant appealed to tlic Su-  
preme Court. 

B. L. Phzl l iys  and  T .  JI .  J e ~ k i m  for y l a i n t ( f  
-1. 11all Joh 12ston for defendant. 

PER PI NAN.  Defendaut's assignments of error based on its escep- 
tioiis to the ruling of the court on i ts  objectiol~s to eride>ice offered by 
plaintiff, and to the instruction of the court with respect to sue11 evi- 
dence, callnot be sustained. 

Tlie cvidei~ee tending to show that  defe~rdant was negligmt as alleged 
in tho complaint, aiid that such negligelice was the proximate cause of 
plaintiff's irijury was properly submitted to tlie jury. The judgnient is 
affirnied. 

No error. 

(Filed 30 December, 1029.) 

, ~ P P E A L  by defeudant from XcElvoy, J., a t  April Tcr111, 1929, of 
CLAY. SO error. 

Jloodg LC Xoody, D. Witherspoon a d  E d n z u d  B. - I7or~~cl l  for plain- 
t i f f .  

PEH C ~ R I A A I .  This \\as a special proccctliug before tlic, clerk of the 
Superior Court of Clay County for an assessmc7nt of damage done plain- 
tiff's land by the defendant's appropriation of soil and ,:ravel in the 
coirstructiou of a highway. The issues were answered in favor of the 
plai~itiff, a ~ l d  from the judgment rendered the defclidant appealed. We 
fi~itl no error in the esclusion of evidence, a i d  there was no such evidence 
of general or special benefits as vould entitle the d e f e ~ d a n t  to the 
rejected issue on this point. 

xo error. 
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CIYIL A ~ ~ T I ~ X ,  before .lIac*Ra~, Special J u d y ,  at  February Term, 
1929, of Roc~ t~xc ; r r ax .  

The  plaintiff instituted an action against the defendant to recover the 
srun of $279.20 for  goods sold niid tlrlivered to ruembers of the family 
of defendant. The  drfcridnnt denied liability upon the account, and the 
cause was heard brfore the recorder, who rendered judgment for  the  
plaintiff. Thereupon the dcfcndant appealed to the Superior Court. 

A l t  the conclusion of the evidcncc the trial judge dismissed the action, 
and the plaintiff appealed. 

I'ER Cr-nr.tnr. Tlic verified itemized statement offered in  evidence was 
coinpetent. Il'righf C'o. ts.  Gwm, 196 S. C., 197, 143 S. E., 16. 

Furthermore, the itemized statement was not objected to at  the t ~ m e  it 
1vr-a~ offered and admitted. 

Irrespective of tlie itemized statemelit, there n a s  testiinoi~y, which, 
if true, tendcd to establish the liability of deferldant. 

Reversed. 

AIltS. EI.I%.\13ICTH HEliI{T v. ISTER-CAKO1,ISA MOTOR BUS 
C'O.\Il'ANY. 

(Filed 22 January, 1930.) 

- ~ I > P F  LI, by defeudm~t from ~I ' I IX,  iSl~ec-la2 Judge, and a jury, at  Apri l  
Term, 1929, of X E ~ I ~ E X B ~  RG. S o  error. 

This w a s  ail action for  actionable n~gl igencr  brought by plaintiff 
:rg:~inst defendant for illjuries received \\hen a passenger ill defcndaut's 
hu., uliicvh lpft the highway. Tho defentlnnt denied negligenrc and set 
np  thc tlcfelrse of contributory i~cgligence. TIie defendant furtlier intro- 
iluced cvidence to the effect that plairitiff7s in jury  was riot caused by 
cl(~fendant; that  her in jury  n a s  from other causes. 

The plailitiff testified, in p a r t :  ''I am tlie plaiutiff in this action. 011 

N l,\pril, 1929, I carric to ('l~arlotte, North C'arolii~a, from Greer, Soutll 
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Carolina, d i e r e  I had  been to see m y  sick mother. 1 paid illy fare ,  a u d  
o n  t h e  otlier side of King's U o u ~ i t a i n  the  bus ill whicli I was r iding 
s tar ted a r o u r ~ d  a closcd cai ,  wllich did not sufficiently yield the  road, a112 
\illen tlie bus w i l t  out  OII tile d i r t  off tlic parelllent tlie l~illlk gf1r-e \\fly. 
T h e  bus plowcd along the  bank and  v e n t  down t h e  fill uu t i l  i t  rcucl~etl 
level ground,  wheii i t  sank down ill tllc soft dir t ,  w l m i  it  g a l e  a sudden 
j r r k  back a u d  fort11 alid tilted, but  did not t u r n  o w r .  T h e  suddeii jerk 
s t rained m y  foot. I h a d  m y  feet against  the  scat in froiit  of us  and  held 
wi th  m y  l i a ~ i d ,  M y  leg s t ruck the seat i n  f ron t  of us  ill two places be- 
ttiecu the knee and  ankle. I got out of tlw bus. A t  this  t ime I did 
lrnow tliat 1 was liurt,  but  I. (lid not th iuk  i t  would m i o ~  lit to  a u y t h i ~ i g  
much, but when I got on m y  feet it  began to ache a ~ i d  hur t ,  a n d  when 1 
reached Charlot te  m y  left ankle was svol len etc. 

There  was fur ther  e d e i x e  oil the par t  of plaintiff to tlic effect tliat 
bile was permanently injured,  and plaintiff's contention T U  also to  the 
effect tha t  it  n a s  caused by d e f e ~ ~ d a ~ i t ' s  negligeixe a n d  nctt other causes. 

Tho  issues submitted to  the  jury aiid their  aiiswers tlicreto wcre as  
follo\\.s : 

"1. Was plaintiff iu ju red  by the ~ ~ e g l i g e n c e  of the t lefel~dant  as  alleged 
i n  the complaint ? Answer : Yes. 

2 .  Wliat  damage, if any, is  plaintiff entitled to recover of the tlc- 
fendant  ? h s w e r  : $5,000." 

L. Laurence Jo~res and J .  L. D e L u n ~ y  f o r  plainti!,?'. 
J v h  Te I\'. ]Lester f o ~  defendatlf. 

PXR C ~ R I A I I .  t h e  d o s e  of plaintiff 's evideilee a i d  a t  the close of 
a l l  the evide~icc, defendant moved for  judgment as  i n  c :w of i ~ o l ~ s u i t .  
C. S., 5Gi .  T l ~ e s e  motions were o ~ e r r u l e d ,  and i n  th i s  we th ink  there 
was no error .  

W e  haye read the  record and  t h e  well p ~ q a r e d  briefs of the  able 
counsel wit11 care. T h e  court below g a r e  clefclit1:liit's prayers  fo r  in- 
s t ruct io~ls .  W e  think,  f r o m  t l ~ c  facts  i n  this  case, tlic i:,sues n e r ?  the 
proper  o ~ i e s  to  have been submit ted to  the jury. 

K c  see no e r ror  ill thc  admission or cxclnsion of evide~ic~e clur i~ig the 
trial,  o r  ill tlie charge of t h e  court  below. There is no uelv o r  norel  
propositioii of l aw prcseiited by tht. record. I t  was rna i~ i ly  a ques t io~i  
of fact  f o r  tlie j u r y  to dctermiiie. T h e y  have answered tlic issues ill 
favor  of plaintiff.  111 a case of this  kiiid, we have j u r i s c i c t i o ~ ~  only to 
rer icw upon  a p l ~ e a l  a n y  decisions of thc  court below "u1)oli a n y  n ~ a t t e r  
of law or  legal i~iferencc." We find i n  l aw 

Ko error .  



K. C.] SPRING T E R M ,  1930. 819 

(Filed 26 February, 1920.) 

APYEAL by dcferidaiits from C'rannzcr, .J., at SoI-ernber Term, 1929, 
of EDCECOMHE. S o  error. 

R. 7'. Founta in  for p la in t i f .  
J .  E d g c r f o l ~  and 1'. 1'. l ' k o ~ n ~  fur dcfendatz f .  

PER C ~ R I A J I .  The plaintiff allcged that Joyner Battle died 2 July ,  
1927; that he had beell a member of the lodge known as the "Pride of 
Rocky Momit," Lodge S o .  8, I h i g h t s  of ICmg Solomon, and that  0x1 

2 1  Deceinlsrr, 1924, the Kiiiglits of King Solomon issued a mutual 
benefit certificate of i~isuraricr 011 tllc lifc of said Jogner Battle in the 
sum of $300, the amomit of which waq to be paid upon the death of said 
Joyner Battle to Lucy Merccr, ber~pficiary therrin ~ i a n ~ e d .  

The defe~idaiits aiis~vcrcd denping liability. The jury fou i~d  that the 
plaintiff \%as elltitled to recover thc sum of $325 with interest from 
23 Scpteniber, 1927. Judgrnel~t  n a s  r e n d ~ r e d  accordingly, and t h ~  
defcr~dants excepted and appealed. 

We arc of opinion that tlir caw was tried in substalitial cornpliallce 
x i t h  the requirements of law mid the record discloses no error \\liicli 
elltitles the deftlidants to a new trial. 

No error. 

(Filed 5 I1I:trch. 1930.) 

APPEAI, by defeudarit from L y u n ,  E m e t y e ~ z c y  J u d g e ,  at  October 
Term, 1929, of JOHXSTO~Y.  K O  error. 

Action to reco\er the I-alue of cotto11 seed sold and d~ l i r c red  by plain- 
tiff to defendant. 

From judgment on the rerdict that  plaintiff rocover of the defendant 
the sun1 of $277.33, and the costs of the action, deferidant appealed to 
the Supreme Court. 
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1'~.e CI I m a r .  W e  find n o  e r ror  ill t11r t r i a l  of th i s  act icn ill the  Supc- 
r ior  Court .  

Tlierc was c ~ i d e ~ ~ c e  ill support  of affirmative ailswere to tlir issue> 
submitted to  tlic jurv. T h i s  evidence w:rs s u b n ~ i t t e d  to  t h e  ju ry  uudvr 
i l i s t r u c t i o ~ ~ s  which a rc  f ree  f r o m  error .  Tlic judgment i~ nErlnct1. 

K o  error .  

APPEAL by defendants f r o m  I l l id ,qc f f e ,  J., a t  Septcmber  tern^, 1'329, 
of CRAVIGX. 

C i ~ i l  action to recover the  sunl of $1,778.47 for  profeskional services 
ill 111i1ki11g. a n  appraisal  of the  properties of AIorclwad Bluffs, IN. ,  
locattd 011 Bogue Soulld, w a r  llIorelicad City. IT. C., a t  tlle illstance of 
tllc defe l i t l a~~ts .  
-1 jury t r ia l  n n s  w a i ~ c d ,  a ~ ~ d  by agrecliic~it,  the judge f o u l ~ d  tlic facts 

:111tl r e l ~ d w c d  j u t l g u i e ~ ~ t  accor t l i~~glg .  
I'roln a juclgliicl~t i n  favor  of plai l~t i f f ,  tlic , I t ~ f c ~ l c l n ~ ~ t s  ~ p p c a l ,  assig.11- 

iilg errors. 

r 1 

~ ' E K  C'L-I:IAAI. l l l e  case prescwts 110 more t l i a ~ i  a dispatcd issue of 
fact .  Tliis has  been d t ~ t ~ r l i i i i i ~ d  i n  f a ~ o l -  of ti1~1 plaintiif.  

JTo orror. 
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Defendant  contends t h a t  n o  credi t  has  been extended to the Radio  
( 'orporation of Virginia  by  the  plaintiffs since the  d a t e  of said contract 
a n d  tha t  therefore plaintiffs a r e  not  entitled to  recorer i n  th i s  action. 

F r o m  judgment  011 the  re rd ic t  tha t  plaintiffs recover nothing of de- 
f e t ~ d a n t  by th i s  action, plaintiffs appealed to t h e  Suprc,rne ('ourt. 

7'. D. Pa,.ish for plainfiLfs.  
.J. C'. Litfle for defendant.  

PER ( ' 1  maar .  Tlwre was n o  error  i n  t h e  t r i a l  of this action. T h e  
judgment  is  affirmed. 

S o  error .  

(Filed 20 March, 1930.) 

.\PPEAL by  res~o~ic le r i t  f r o m  G ~ w t y ,  J., at December T m n ,  1929, of 
SLW HAL OVER. 

Proceeding f o r  condemnation of land, tried upor1 the  folio\\ ing i i ~ u e  : 
"1. W h a t  damages, if ail)thing, is  the  defeiid:~lit cutitled to rcc30wr 

of the p l a i ~ t i f f  f o r  tbp rights, I)ririlegcs and  easements take11 by i t ,  and  
injuries to his  ren la in i~ lg  lands by the comtrnct ion of neu Tll l rd Street ,  
as s l ~ o w i  on the blue p r i n t ?  Alisner  : '($2,.500." 

r 7 l h e  respoudcnt, feeling aggrieved a t  the  smallncsi of the dmiages  
anarded ,  appeals f rom the  jlldginent entered on t h e  ~ t r d i c t ,  a**lgnnlg 
errors. 

I'LR C1i K r a a l .  ,i careful  p r ~ u d  of t h e  record leave, us nit11 the i ru-  
p r e - s i o ~ ~  tha t  tlic case has bten tried i n  subi tnnt ial  confullllity to tlie 
d w i ~ i o ~ ~ s  011 the  subject, and  that  n o  wrious h a r m  has  come to t h  
~ c ~ p o ~ i c l e n t  i n  the part iculars  pointed out by his cxc~ptionq.  I17urlc I - .  

11 iqlt 11 t r y  ('o7r~~ttz.~s1o11er\, l c 9  S. C., 210, 124 S. E., 19'; ; IClXs 1 % .  C ' O V I -  
r r t  i s \ i i inc~rs .  179 N. C'., 241, 102 S. X., 414. 

Tlle vr.rtlict and judgirlc lit \\ i l l  be upheld. 
X o  error .  
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I N  T H E  BldTTEl{ O F  THIS LAST \\'II,L . iSD TESTAMEST OF 
H. 1'. WHI'I'SETT. 

(E'ilccl 2 April, 1930.) 

AXTEAL by propounder from C1rnn?ner, J., at Septeinber Term, 1029, 
of A h . x a x c ~ ~ .  S o  error. 

This is a caveat to the probate of a paper-writing as  the last will and 
testameilt of H. P. TVhitsett, deceased. 

The issues ~ubnii t ted to tlie jury were answered as follows: 
"1. Was the exec.utioii of tlie paper-writiiig purporting to be the last 

~ i i l l  and testamelit of 1%. Y .  Whitsett procured by the fraud and undue 
ilifluelieo of Walter P. Noser ? ,2nswer : Yes. 

2, Did H. P. TVl~itsett, at the tirile of the eseeutio~i of the said pnper- 
writing, to v i t ,  7 Nay,  1036, have sufficient mental capacity to esecute 
a  ill ? Ans~vcr : S o .  

3. I s  the paper-writing propounded and every part  tl ereof, the last 
will a i d  testan~ent of H. P. Tlihitsett ? Answer : 30." 

I?rom judgment in accordanc~ n i t h  the wrdict ,  the propounder ap- 
pealed to the Supreme Court. 

r. -1. 11~11 and  Coziltei-, Cooper & C a w  for y r ~ p o u n t l e ~ . .  
J111ivs ('. Smith and J .  Dolph Long fw  caceators. 

PER C ~ R I A M .  The assignments of error on this appeal :ire based upon 
rsceptions to the rulings of the court upml objections to the admission 
and rejection of testimony offered as evidence, and to i n s t i ~ ~ d i o n s  in the 
charge of the court to  the jury. Thcy callnot be sustained. There was 
no error upon the tr ial  and the judgmeilt is affirmrd. 

No error. 

EARL THOJIA4S, Rr HIS KEST FRIEND, E. G. BIcCUI,LOUGH, 1. T H E  GREAT 
ATLBSTIC -\SD PACIFIC T E A  COJIPAST.  

(Filed 23 April, 1930. I 

*!PPEAL by plaintiff from Clemcnf, J., at  October Twm,  1929, of 
STAKLY. 

Civil action by plaintiff, clerk in the deftwclaiit's grocery store, to 
recover for an in jury  sustained on 6 April, 1928, while lie was cutting a 
piece of cheese for a customer with a dull, long-bladed and short-handled 
knife, which slipped and caused liirn to cut his finger-lr~ter becoming 
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infected-said knife having been used by plaintiff for the same purpose 
for about s i s  months. 

From a judgment of noiisuit entered a t  the close of plairitiff's cvitleiice 
the plaintiff appeals, assigning errors. 

0. J .  S ikes  and G. Hobur f  X o r f o n  for plaint i f f .  
I .  R. B u d e y s o n  for defendant. 

PER CURIAU. We perceive no valid reason for disturbing the judg- 
ment of nonsuit. The principles and authorities applicable and perti- 
nent are discussed in Gaither v. Clement, 153 N. C., 450, 111 S. E., 782, 
and Wright v. Thompson ,  171 N. C., 88, 87 S. E., 963. 

Affirmed. 

UEL'JAH STEWART SADLER v. ISRAEL SCH\\'ARTS ET AL. 

(Filed 30 April, 1030.) 

APPEAL by defe~idants from Sink, Special Judge, a t  January  Special 
Term, 1930. F rom MECICLENBURO. 

Civil action to recover damages for an  alleged negligent injury 
caused by a collision between a Chrysler automobile, ill nliich plaintiff 
was riding, and a truck belonging to the defendants and operated at the 
timo by an  employee. 

From a verdict and judgment in favor of plaintiff, the defendants 
appeal, assigning errors. 

C.  <I. Cochran and J o h n  X. Robinson for p l a i n t i f .  
J .  Laurrnce Jones f o r  defendants. 

PER CURIAJI. The  case presents no new question of law and the record 
contains no reversible error. Hence, the verdict and judgment will be 
upheld. 

No error. 

ARTHCR DAVIDSOS r. McDONATJ3 SISRVICE COJII'ANY, I s c .  

(Filed 14 May, 1930.) 

APPEAL by defenda~lt from Sink, Special Judge,  at February Special 
Term of MECKLENBURG. NO error. 
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B. G. 1T'afkin.s and Jcuhn X. Robinson for plaintiff 
Ralph 1'. Kidd and C. 11. Gocer f o ~  defendant. 

PI;R CVRIAM. The defendant's assignments of error present 110 suffi- 
cient cause for reversing the judgment or granting a nen trial. 

Ko  error. 

STATE I-. 1ZIARGAIIET GKIEVAS 

(Filed 14 May, 1030.) 

CRIMINAL ACTION, before Lyon, J . ,  at December Twm,  1929, of 
ZEXOIR. 

, l f t o r ~ ~ y - G e n e ~ a l  B r u m m i f t  and Bssisfant Attorney-Gcnwal S a s h  for 
the  State. 

0. 11. Allen for defendant. 

PER CURIAM. The defendant was charged with a violation of the 
prohibition law. There was sufficient evidence to be suhnltted to the 
jury, An examination of the rccord and britlf discloses 

No  error. 

I-. C. IT. S H E P H E R D  v. G U L F  I i E F I S I S G  CO?IIPAST, 

(Filed 21 May, 1930.) 

APPEAL by plaintiff from f larding,  J., a t  November Term, 1929, of 
HEXDERSOS. 

Civil action to enforce specific performance of an  allegxl contract to 
sell land. 

There was a judgment of nonsuit, aud the plaintiff appeals. 

Ewbank,  TBhifmira & Weeks for p la in f i f .  
Kitchin & Kitchin,  Gallov.a,y & Gallou ay  end Shipml7n Le. -1 rledge 

f o ~  defendant. 

PER CTRIAAI. The nonsuit was entered on the theory that the plain- 
tiff had failed to show a contract in writing, or any memorandum or 
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note thereof, signed by the party to be charged therevith, or hy some 
other p ~ r b o n  by hiill thereto lanfully authorized, nhich  described tlle 
~ x o p ~ r t y  with suficiciit definiteness to admit of ideiitificatioll as re- 
quircd by C. S., 988. I n  this we find no error. 

,lffirmed. 

(Filed 21 May, 1930.) 

. l r ~ x i ~  by defenda~it from Sink,  Spctial Judge, at  April Term, 1930, 
of l 3 r s c o ~ r n ~ .  Remanded. 

Allfr.mJ ,V. Harnurd for appellan~f. 
J .  JI. H o r n e r ,  Jr., for appellees. 

PER CI-RIA~I.  The cause is remanded with direction to niak(1 the ulti- 
niate beneficiaries partirs to the proceeding. IIamilton v. I l enderson ,  
197 N. C., 333. 

Remanded. 

CORBITT TRUCK COJIPAST v. \V. 13. ATERETT ET -11.. 

(Filed 28 May, 1930.) 

('11-IL a c ~ r o s ,  before Decin, J . ,  at  October Term, 1920, of GRA;~JILT.E. 
The. plaintiff instituted this action against the defelldants, allrgiilg 

that the defendants were partners, and that  on or about 17 Octoher, 
1927, it sold a passenger bus to the t l~fendant,  W. H. Averett, and that 
in purchasiiig said bus the said Averett was acting for and in behalf 
and as agent for the partnership. The  defendant denied partnership. 

Tlic trial judge submitted the folloning issue to the jury:  "Wcre tlle 
defendants, Valeria Averett and John  W. Hester, partriers of the dv- 
fcndaiit, Mr. H. Avcrett, and, as such, jointly liable for the purchase of 
the bus, as alleged in the complaint ?" 

The jury answered the issue "No." 
From judgnie'nt upon the rerdict the plaintiff appealed. 
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Ilancotk cP. Taylor and Galfling, Morris & Parker f o ~  piaintif. 
l'hornxell Lan ier for def endanfs. 

PER CURISM. The case was tried upon the sole theory that the de- 
fendants were partners. The law of partnership as applied to the facts 
was accurately defined and expounded by the trial judge. The evidence 
warranted the submission of the cause to the jury, and the verdict of 
the jury determines the merits of the controversy. 

K O  error of law is disclosed and the judgment is affirmed. 
K O  error. 

J O H N  W. WALKER v. E D I T H  MAE WALICER 

APPEAL by defendant from Finley, J., at April Term, 1930, of 
CHEROKEE. Affirmed. 

Dillard & Bill arnd Mood?/ & Jfoody for plaintiff. 
J .  D. Mallonee and D. IVithersploon fov d~fenclanf.  

PER C~RIAII .  The plaintiff brought suit to annul his marriage with 
defendarit, arid to this end set out three causes of action in  his com- 
plaint. The defendant demurred for misjoinder of causes and her de- 
murrer was overruled. 

The judgment is affirmed. Hoke c. Glenn, 167 N .  C., 594; T m f  
Cn. I , .  1TTilsonA. 182 IT. C., 166; S. 1.. T m s f  Co., 192 N. C'., 246; Grifin 
7.. Ra.kw, ibid., 297; S. v. JfeCanless, 193 N. C., 200. 

Affirmed. 

J. 11. HOKBARRIER,  J. A. L I S G L E  AKD J. H. FRICIC, r. W. 31. McCOMBS, 
P. J. LYERLY AND C. R.  I'OST. 

(Filed 6 June, 1930.) 

APPEAL by plaintiffs from Shaw, J., at March Term, 1030, of Rowax. 
Affirmed. 

J .  N .  Waggoner for plaintifs. 
C. P. Barringer f o r  defendants. 
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MORTGAGE C'o. V. TRCST Co.; TYILLIAMS v. PATLA. 

PER CCRIA~I.  This is a petition of defendants for a writ of recordari 
and supersedeas. C. S., 630. The court helow heard the petitiou, found 
the facts, a i d  rendered a judgment or order that  the writ of recordari 
and supersedeas issue. Upon an inspection of the entire record, we see 
no error i n  the judgment or order of the court below. The judgmwt is 

,\ffirmed. 

COSTISEXTAT, XORTGAGE COMPANY v. C I T I Z E S S  B A S K  A S D  
T R U S T  COJ lPAST FT A I .  

(Filed C June, 1930.) 

APPEAL by defendants from Schencl;, J., at  March Term, 1030, of 
B r x c o a r n ~ .  Affirmed. 

Arlrdye iE. T a y l o r  f c v  appel lanfs .  
Ilcazel, Shu ford  & Hartshorn  for appellee. 

PER C'L~RIAJI. The demurrer filed by the defendants admits all the 
allegations of the complaint, among which is a n  allegation that the de- 
fcndants are indebted to the plaintiff i n  a stated amount. The  judg- 
ment orerruling the demurrer is 

Affirmed. 

ELIZABETH TVILLIA31S r. J .  A. I-'ATrA, TRCSTEE, ET .\I.. 

(Filed 6 June, 1030.) 

APPEAI, by defendants from Finlry, J., at  October Term, 1929, of 
Br xcoarne. 

('iril action to quiet title and to remove a cloud therefrorii. 
T l ~ c r e  n a s  a judgnle~lt for the plaiiitiff, from which the defe~idnnts 

appeal, assigning errors. 

Boume, l ' a ~ k e r  & Jones and Thomas J. Rickman for p l a i n f i f f .  
It'ravrr CC P a t l n  for defendants.  

PER CURIAJI. S o  reversible error has been pointcd out bg appellants, 
hence the judgment will not be disturbed. 

Affirmed. 





INDEX. 

B Pending Action. 
b S a m c  Sitbjcct of Action n i ~ d  Vnt t r rx  1l.rthiu Scopc of Pfiidiltg .Ictzoi~ 

1. T h e  pendency of a n  action. brought by a drninagc district and tlle 
present plaintiff a s  n landowner in snch district  ng:~inst anothcr 
drxinage district  wlrert~in i t  n-ns adjudged tha t  t h p  tlcfcnrlant tlis- 
tr ict  hacl the  right to  ~1u11ty i t s  o\-erflow of waters  into :I certain 
calla1 upon i t s  mainten:ri~cc of tc1lulwrnry dams ant1 snl~sequent 
crcction of ~ e r m a n e n t  dams to  prercnt  tlie overfltrw of water on the  
lands  in the  plaintiff distr ict ,  is not n bar  to  t he  present action 
Iwonght to recover ~ R I U W ~ P S  from the  ovclrflow of waters  caused hy 
the  defendant's negligent failure to nitlintain thtk temlrorary (1:lms 
in accordance witli t he  j~idgrnent, the  present cause of action hnving 
arisen sinre tlie institiltion of tlie yrior action, ant1 the rrl irf  soug l~ t  
being unobtaina1)le therein. Ditnhnr 1'. Iji.rriiiayc ("ortritiissic~t~c~r~n. 
487. 

2. IVhrre one has  1)rcomc tlie lnst and highcst bidder a t  :I sale of t he  
property of a I ~ d i r u p t  under a n  order of t he  r n i t e d  States I k t r i c t  
C'onrt, and fails  or refnses t o  co1u1)Iy with his bid, a11t1 tllc 1)rcqlrrt.v 
is  resoltl for nil ainonnt less than the  original hitl, tht, r r n i r ~ l y  to 
recover for  the  fnilnre to  c.oiul11y wit11 t h ~  I)i(l i s  by :I 1notio11 in th? 
original cause, and  the  trustee's action I>rought th(>rc,for in t he  
Sta te  court will be dismisst~d. Qil1i.cl)ti. 1.. S n r ~ d o . ~ .  6:l.S. 

ACCORD A S D  SATISE'ACTIOS. 

A Transactions Opernting a s  Accord and Satisfaction 

1. Where tht. d e f ~ n d a n t  maint;r iw two :~cconnts n i t h  t h r  111:tintiff, oil(. 
for  tlry goods and one for g roce r i~s ,  h is  check cnshetl. ~ ~ i l r p o r t i n p  
npon i ts  fact' for ncconnt ill full. c1rnn.n f o r  a n  :iniount correspor~d- 
ing with one accou~t t  then due, cannot 1)c. succeasful l~  sct up a s  a n  
accortl antl satisfaction for them lkoth, the o th r r  :~cc*onnt not Iwing 
dne w l ~ e n  thc  check so stated antl given ant1 rcc.ci\.cd. I-oir~yblood 
c. Taylor, 6. 

ACCOUXT, A('T1ON OK. 

C Pleading. Evidenre and  Trial .  

1. An itemized, verified statement of a n  account is :1n cz poi tc s ta te-  
ment and the  s ta tu te  governing it? admiqqion, C S., 1789, must be 
strictly complied n i t h ,  atid t he  person n h o  verifies the  account, 
being treated a s  a witne\s pro tuttfo muqt 11r competent to  testify 
a s  a witness in respect to  the  account if called upon a t  tlie tr ial ,  
but where  a n  itemized s t :~ tement  of acconnt offered a t  t h ~  t r ia l  i s  
verified hy the  t reasurer  of the plaintiff corpor:ltiori who declares 
in his affidavit t h a t  "he is  familiar with tlle books and bubiness" of 



830 INDEX. 

ACCOUNT, ACTIOS ON-Contitlued. 
the  plnintiff, i t  cannot be held a s  a mat ter  of law tha t  the affiant 
had uo personal linowledge of the transaction, anti tlie esclusion of 
the stntemerit by the trial  csourt will be held for  e eversible error.  
Endicott-Joh)t.sot~ Gorp. v. Schochet, 770. 

ACIiSOW1,EDGJIICST see Mortgages A c. 

ACTIONS (Service of' process see Process ; misjoinder of parties and causes 
see IJleadings D ; ngninst niunicipal corporations see J Iu~i ic ipal  Corpora- 
tions J ;  trial  of, see T r i a l ;  particular action see Par t icular  Titles of 
Actions). 

C Consolidation of Actions. 

1. Where two actions between the  sanie parties up011 the same subject- 
matter a r e  brought, one to recover tlamages for pwsonal injuries 
caused by the alleged negligence of the defendant, and the other to 
recover daniages to property resulting from the  same act,  the re- 
fusal of the trial  court  t o  consolidate the  two  a c t i ~ n s  a s  a matter 
in his legal discretion will be affirmed 011 appeal, there being nothing 
of record to indicate nn abuse of tlie discretion. Durham v. Luird,  
693. 

ADVERSE POSSESSION. 

A Xature  and Requisites of Titles by Prescription. 

h Color of Title 

1. A deed ~ ~ l i i c h  is  inoperative because the land intended to be conveyed 
is incapable of identification from the  description therein, is  inop- 
erative a s  color of title. Krtfz v. Dauyhtre1/, 393. 

C Pleading, Evidence and Trial  

1. Where there is  sufficient evidence of adverse possession under color 
of title, by those claiming under deeds f rom the  grnl~tee  o f  the 
husband of lands owned by his deceased wife, the  question of title 
is  for the  jury to determine, and their  finding is conclusire. Bar- 
w t t  v, dmaker,  168. 

AGRICULTURE. 

D Agricultural Liens (see, also, I m ~ d l o r d  and Tenant  C c ) .  

1. The lien of a laborer u p m  a crop relates back to  the  time of the  
commencement of the work, and by the express provisions of t he  
s t a tu t e  his lien is preferred to  all other liens filed thereafter,  C. S., 
2472, 2480, 2488, and where notice is  filed according to C. S., 2470, 
and the  laborer has  perfected hia lien, i t  is  superior t o  an  agricul- 
t u ra l  lien and chattel mortgage upon tlie same crolq executed and 
filed after t he  commenwment of the  work, bu t  before notice of the 
lnborer's lien, and C. S., 2471, relating to priority of payment of 
liens according to priority of notice filed with a justi le of the pence 
o r  clerk, has  no application. Tl'hitr v. Riddle,  511. 
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APPEAL AND EICROR ( I n  criminal cases see Crimiual Law I,; appeals f rom 
county courts see Courts I3 e :  f rom justices courts see Justices of t he  
Peace E).  

A Katnre  and  Grounds of Jurisdiction of Supremc Court. 

c Right  to Appcal f rom Jt6dgnrort Sustoiitiirg or Occr r~ t l i i~g  Dciit~trrrr 
1. While a n  appeal will lie from a n  order sustitining or overruling :L 

formal  tlelnurrer which goes to the  whole cans? of action or t he  
whole ilef<ase, if the  de fenda l~ t  af ter  filing answer  to the conq~la in t  
demurs  ore tcj~tus fo r  t he  assigned reason tha t  tlic court h:ls no  
jurisdiction or t h a t  t he  coml~laint  fails  t o  s ta te  a cause of action. 
C. S., 518, the  demurrer is  treated as a motion in t he  cause. from 
the  denial  of which there i s  no right of :11)1~:11. .llorctotui~~ t'rcrk 
Ins t i tu te  v. Lovill, 612. 

d F i m l  Judgment aitd IJt~cnt, i t f~irc rlppcnls 

1. A motion by the  defentlnnt in writ ing to s t r ike  ou t  irrelevant ant1 
immaterial  allegations of t he  complaint made in ap t  time before 
the, t ime for  filing answer or tlenlurring has  espired is  not ad- 
dressed to  the discretion o f  the  tr ial  court, but i s  made a s  a mn t t r r  
of right, and a n  a1~peal from a n  order denj-ing the  motion is  not 
preluature ant1 will be coilsidered by t h e  Supreme C'ourt upon i t s  
merits. C. S., 535. lIosic.rl/ Xi11 v. IIosic?.~ Jlills, 5%. 

2. An appeal will lie from the  d1.11ial. and  conversely the granting of :I 

motion to  str ike ou t  certain irrelevant or rrclundnnt mat ter  from 
the  complaint when the  order i~ffects a subst:xntial right of tllc 
a g ~ e l l a n t .  C .  S., 537. E7li.s t'. Ellis, 767. 

3. Where a n  ortler of cour t  allowing nmentlments to  pleaclings does not  
affect a s u h s t a ~ ~ t i n l  r ight,  a n  appeal therefrom is f r :~ymrntary  aud 
prelunturc., and the  aplwal will he dismissecl. ('. S., 638. S i n s c , ~ ~  
Co. P. S i s s o t ,  808. 

e Moot or Abstract O?tcstions 

1. \\'here t he  county buartl of d u c a t i o n  h t ~ s  submitted t o  the iw:~rtl of 
county conmissioners the amount to  be included in the  1)uilget fo r  
a s i s  months term of public schools, and upon :I joint sessioli of t he  
two boards t he  clerk of t h e  court has  met with th t ,~n 21s arbi t ra tor  
(C .  S.. RG08), and  tlrcicletl for  the  board of e t l uca t io~~ .  ant1 o11 ap])cal 
t h e  judge of t he  Superior Court has  accortlir~gly directed a n  issue. 
and pel~dilig : I ~ J D ~ ; I ~  ha s  entered a n  ortler for a t i n  levy to  ttlke c n r r  
of the  debt service and a c l l r re~i t  expense funtl for the  schools. 
C. S., 5609, aiid on appe;ll to t h e  Supreme Court  i t  appears thnt  the  
t a s  has  been nccordi~igly collectetl and applied to t he  snlqwrt of t l lr  
scl~ools, and t h e  six months term 1r;ls a l n ~ o s t  expired : flcl(7, the  
appeal preseuts a n  abs t rac t  ques t io l~  ulnlcccssary t o  decitle, m ~ t l  
held, f~wtlro-, in any view of the record there w:ls no error.  Itoar-d 
of Education c. Cotnnfissio~wrs of Jnhtlsot~.  430. 

C Requisites and  Proceedings for  Appeal. 

1. Where  t h e  appellaiit ha s  fnilecl to  ierve 11i.s caqe on appeal in t he  
t ime given therefor,  the  granting of the  appellee'\ motion by t h ~  
court lwlow to  str ike the a ~ ) l ~ e l l n n t ' ~  proposed statenlcllt of t h e  
caqe from the  pal)ers in t l lr  cnose doe\ not effect a cl i \mi~\al ,  
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A P P E A L  A N D  ERROR C-Conti11 rtcd. 
but where i t  appears from ml esamination of the record upon ap-  
pellant's motion for c e r t t o m r i  t ha t  there is  no erro'" on the face of 
the  record, the order of the  court below will be affirmed. Roberts  v. 
B u s  Co., 779. 

D Effect of Appeal. 

a P o u v r s  and P ~ w e e d i ~ i g s  o f  Lower  Court  
1. Where a temporary order hns been entered in a cause, and there- 

af ter  a n  order has  been i s swd  removillg the cause to  another county 
for  tr ial ,  and ;in appeal i s  talien from the order of removal, the 
appeal s tays  all fur ther  proceedings in the lower courts upon the 
mat ter  appealed f rom or upon niatters embraced therein, and a n  
order dissolving the temporary order, made pending: the appeal by 
a special judge a t  chambers in the  county t o  which the action was  
removed is  improvidently entered, the  court having no jurisdiction 
until the  determination of the  appeal involving the right of rc- 
moral.  Rohannon v. T r u s t  Co., 702. 

E Record. 

a J l a t t e r s  t o  b~ Shown bu Rerord  and  N e r e s ~ a r ~  I ' a r t ~  of Record Proper 
1.  I n  order to  confer jurisdiction on the Supreme Court on appeal the 

record must s h o x  exception to the judement and allpeal therefrom 
and notice t o  the  appellees either in o])en court  or within the  time 
prescribed by statute,  C. S., (3-41, 642, Const., Art. [V, sec. 8, and 
where this does not appear of record the  appeal wi 1 be dismissed. 
R, R z.. Rrrrrrsu~icX: Cori~itlj. 549 

2. It is required by the rules of practice in the  Supreme Court thnt the 
complaint be made a pa r t  of the record proper in all cases, Rule 19, 
sectio~l 1, and where on  appeal the  record contains only a synopsis 
of the complaint the apptwl will be dis~nissed. I'lott c. Coi is t r~ tc t ro)~  
Co., 752.  

2, M n t t r r s  S o f  Sct O u t  iu Record 1)eenwd Il~ithoctt Error  

1. l l i e  charge of the judge to tlle jury ib assumed to  be corrcbct on 
aplwal when i t  is not set out in the rwortl. Tl'ect c. Iliirwg C o ,  
150 ; I l n ~ c k i n s  v. I,!tntho' Co., 475. 

2. Where a party to an  action hrls not ol~jectecl t o  the issues submitted 
by the  trial  court, and there i s  no evitlence >~ppea r ing  of rword on 
appeal, i t  will be presumed tha t  there was  snff ic ie~~t  evidence ou 
the  trial  to support the  vertlirt. Nrric.cr. 1 .  1 1 1 ~  ~ w r ,  069 

3. The apljlication of the  law to the evit1euc.e in  the case in  the  ins tmc-  
tion of the court  to the  jury is presumed wr rec t  on appeal where 
the evidence or  admittecl facts do not appear in the  l e w d  I < r o ~ w  
v. Y't lcgrclplu C'o., 771. 

c F o r m  aird Rcquisi tcs  of Trni~scr ' ip f  

1. Where the appellant has  failed to nialre :I concise stn tement of the 
evidmce according t o  the  I iu l t~s  of Prac'tice in the S u p l ~ l n c  Court, 
but gives the entire evitlt~~rce in the  form of qnestionu to ant1 
answers of the witnesses, taken from tlle stenojirapher's notes, the  
appcal will he disrnisscd and the  jutigmt~nt affirmed u p ~ > n  motion of 
the appellee. Cascj/ v. R .  R., 432 
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A P P E A L  A N D  ERROR E-C'ontit~~red. 

1. Where  two actions a r e  brought for t he  recolcry of dama'feb k t w e t m  
tlie s ame  parties relating t o  the  same negligent act ,  one as  t o  per- 
sorial in jury  and the  other a s  to  property (lamag?, and no motion to 
dismiss is ~ n a d e  in tlie lat ter ,  :IS to  i t  thp  quc<tion :IS to whether 
the  action would lie is  not presented on appeal. Dl( r l~ ( l t t~  c. L U L I  d ,  
695. 

2 .  The Su l~ reme  Court  will not n n t i c i ~ a t e  ilne<tions of con\titutional 
law in  atlvnnce of t h e  necessity of clecitli~ifi tlicJm, uor will it give 
advisory ol~iriionr on such questions, and whcrr  tlie lecortl in a c:lsr 
on appe:~l  is  so incomplete tha t  i t  may not he determinctl t h a t  the  
con~t i tu t ional i ty  of a s ta tu te  is  squarely presented, the  qricttion 
\ \ i l l  not be decided. IiZott 1: C'onstrrccfimi C'o, 782. 

F' Excel~t ions  and  As.;igr~inents of Error .  

1. Where the  charge of the Su~)cr ior  Court  judge i i  not e\cvpted to 
upon the  issue of tlie measure of dam,rgr., the  tliscnssion ill nppel- 
lant 's  brief u l ~ o n  t l i ~  hubject nil1 not  he conhitlrrcd on a l~pea l  
Ifcdrnon c. Robo'tu, 161. 

1. I<C\cepti\ e aisignments of error according to the Itnlei  of I'rt~ctice in 
tlie Snprcme Coui t must appear in tlie record on apl)enl or tlie case 
will be dizmissrd. 1Iatthe1c.s I' .  Jotrer, 476. 

J Rer iew ( In i t ruc t ions  will he reviewed a s  a \ \hole see Tr ia l  I': p) 

1. Wliile ordinarily a n  appeal will not lie directly froin all interlocll- 
tory order, i t  i s  otlier\visr if t he  order affects substantial  rights. 
and a n  apgeal from a n  order denying t leferlda~~t 's  1uotio11 to  str ike 
out  certain allegations of t he  con~plnint ,  mntlc hefore t iwe fo r  tiling 
answer o r  demurring 11;~s expired. will he considered 11y tht, Snprenle 
C'ourt upon i t s  merits. Flosio'y .lIill c. I l o s i o y  Jlills, 500. 

1. 111 this case n~nendments  to pleadings n e r e  nlloned by the  judge in 
the court below within his sour~tl cliscrc,tion, f rom whir11 110 appeal 
 ill lie to  the  Supreme ('onrt. S l ~ c ~ p p a r d  c. Jacksol?, 627. 

2. T h e  refusal  of tlie trill1 court  to  c 0 l l ~ O l i d ~ t e  t he  two actions a s  a 
1u:ltter in h is  legal discretion will be affirmed on :~ppc'al, there 
being ilothing of record t o  indicate a n  abuse of the discretion 
D u r h a n ~  v. Laird,  695. 
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c Of Findings of Fac t  
1. Upon a motion to set  aside a purported service of process aud to  

dismiss the  action, t he  findings of fac t  of the t r ia l  court in relation 
thereto, supported by the  evitlencc, a r e  not subject t o  r e r i c n  on 
appeal. Tiilkcr v. Rice Xoto?-8, Inc., 73 

2. Upmi jury tr ial  being \vairecl under an  agreement t h a t  t h e  judge 
should fitid t h e  facts,  his jutlgtneiit thereoil is  concl isive on appeal 
mhen the  e\itlence supports the  fac ts  upon which the  judgment was 
entered. Colrnrd z'. Dtclts, "50. 

3. Filldings of fact  of referee npl~roved by t r ia l  court a r e  couclusivr on 
appeal when no esccptions a r e  matle thereto. I la~t l i  v. G ~ n h n m ,  
530. 

4. Where  the  judge of a gellcral County ('ourt finds the facts,  mld his 
judgment is  affirmed or] appeal to  the  Superior Cau .t, upon appeal 
t o  t h e  Supreme Court  t h e  findiugs of f ac t  of the  County Court a r e  
binding mhen supported by tlie evidence, a jury t r i r l  not heing re- 
quired. Chandler v. Coitabeer, 757. 

d Burden of Showi~ ig  E r r o r  
1. Upon a n  al?peal t o  the  Supreme Court, the burden of showing error 

in the  judgmelit of t he  Superior Conrt is  upon the  appellarit, Bailcll 
v. JlcKny, 635. 

2. Upon appeal to  tlie S u p r w ~ e  Court  the  presumption is against  the  
appellant,  m d  h e  must show t h a t  h e  has  been deprived of n sub- 
s tant ia l  r ight in t h e  Superior Conrt  to  be entitletl lo  a 11ew trial. 
J lor r i s  v. Y. $ B. Col'p., 719. 

e H U ~ ? ) L ~ C R S  o r  C Z O . C ~  E r r o r  
1. Where certaiu let ters a r e  erroneously admitted in evidence, and tlie 

t r ia l  court ,  before they have beell read and before the jury has  
any  knowledge of their  contents, withdrnws tllcni fro111 e l  idcnce ant1 
itibtructs t he  jury not to  consider them. the incitlent could not have 
influenced t h e  jury t o  the 1)rejutlice of the  objectin:  arty ant1 i t  
will not be held for reversible er ror  See, olso, Tr i :~ l  H e 2. 6ei1- 
te7le c. Uoaid of Educnt io i~ ,  3SD. 

2.  A delay of a few days beyond the  t ime ordered to  f i l ~  a bill of par-  
t iculars will not justify t he  finding of reversible el.ror on n l~peal  
wlien the  bill has  bceti filed fo r  n sufkicient t ime bcf(1re the trinl to  
make the  tlrlay ungrejutlicinl or li:lrmle.;s. C'nncy 1.. R. R .  432 

3. Where cert:~iti e\ i t lencc has  been ilttrotluced on' the  tr ial  witltout 
objection tlie conqllaining 11nrty in:~y not s ~ ~ c ~ e ~ s f u l l ~  except to the 
introtluctiml of otllcr evic1enc.e of sul)\t:lntially the w n i e  character 
I['l~ompso?f, v. Zluchaimi, " 8 ;  Bridgcrs L'. Trust ('(1.. 494 

4. Where the  plaintiff is  not enti t lrd to recoler of a snrct:. ill any evtwt, 
the  refusal  of the trinl court  t o  submit icqutx ns to the  surety 's  
linbility, tendered by the  plaintiff and based on hi.; esct'ptions to 
t he  referee's report, is  not error,  the  answers to the  i -wes  being 
immaterial .  Bat& c. Grnhonl, 9.10. 

5. Assignments of er ror  arising on  a n  i ssut  found in the apyellmlt's 
favor will not he sustaiiled on apl~eal .  Yc~r to i l  v. I 3 r ~ 1 s f i ? l d ,  536 
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APPEAL AND ERROR J-Continued. 

g Questions Necessary to Determinat im of Cause 

1. Where by a liberal construction of t he  allegation of the  complaint 
t he  relief sought i s  based on breach of a n  oral  contract t o  adopt 
and  the  breach of a n  oral  coutract  to  give the  plaintiff a n  equal 
sha re  of t he  intestate's property, and the  plaintiff can  recover on 
the  contract  to devise, on appeal i t  is  unnecessary to  discuss t he  
effect of the ora l  contract  t o  adopt. Ecdmon L'. Roberts, 161. 

2. Where on appeal e r ro r  i s  found in the t r ia l  court's refusal  to  grant  a 
rnotion a s  of nonsuit upon a n  issue, t he  Supreme Court  may reverse 
tlie judgment without d i ~ c u ~ s i n g  assigned er rors  of law relating to  
t he  t r ia l  of the issue. ,\ issob v. Baker,  433. 

I< Deter~ninat ion  and Disposition of Cause. 

a Remand. 

1. Where the record i s  conflicting or i s  silent a s  to  a material  fact ,  the  
case will be remanded for a definite finding of fact .  Trust  Co. L,. 
Transi t  Lines, 675; C o n r ~ d  v. F o u n d ~ y  Co., 723.  

1. Where a judgment h a s  been correctly rr~ndered a s  to the  amount  of 
a n  account clue 1)y the  defendant t o  the  phint i f f ,  hut  the interest  
according to  t he  judgment appears to  have  been awarded f rom the 
wrong date,  ulwm consent of the  parties a s  to t he  correct amount of 
tlie interest, the  judgment will be nccor~lingly modified and affir~ued 
on appeal. 170?tngblood v. ' l ' a~lor ,  6. 

2. Where  a judgment appealtvl f rom correctly awards  a recovery in a 
sum stated,  but erroneously includes an a n ~ o u u t  nh ich  may readily 
be ascertained, i t  is  not necessnrj to  award  a new t r ia l  on aplwal. 
and the  judgment will be modified and  :rffirmed. Cor r~ t r~ t c t~o lz  C'o. 
v. Jowwnl,  273. 

3. \\'here a certain and definite i tem of damages ha?  been erroneously 
included in the  judgment upon the verdict of t h e  j u r j ,  tlle ca>e may 
be remanded t o  the  Suwr io r  ( 'ourt for  the  rendition of a judgment 
less the  erroneous amoun t  if the  appellee consents thereto, other- 
n i s e  a new t r ia l  of the  issues affectcd thereby will be had before a 
jury. Se~l te l le  v. Board  of Education, 389 

APPEARAKCE. 
A General A p ~ e a r a ~ ~ c e .  

a Acts Consti tufi~lg Gcwru l  Appearance a ~ r d  Efrcf Thereof 

1. Where a n  action i s  begun in a general County Court  of one county 
and the  defendant is  served v i t h  summons in  another county, 
and  appears and  demurs to tlie complaint on tlie r round t h a t  
i t  failed to qtate a cause of action for  a n  amount n i th in  the  juris- 
diction of the  Superior Court, and thereafter makes a special ap- 
pearance and mores t o  str ike out the  service because the  action was  
nithil l  the jurisdiction of a justice of t he  peace, and  tha t  therefore 
t h e  C'ounty Court  could not  issue summons outside the  county: 
Held, by agpearing and  d e ~ n u r r i r ~ g  to t he  complaint t he  defendant 
waived his r ight t o  object to tlle service, and  the  County Court  



acquired jurisdiction whether the  action was  within the jurisrlic- 
diction of the Snl)erior Court  o r  t he  court  of R justice of the  peacc. 
Crafford P. Ilia. Co., 269. 

AIIREST-Killing of officer n d i i n g  nn.e?t see Homicide R :I 2, 4 :  E a 4 :  
Fnlsc ar res t  scv I n ~ l ~ r i s o n n ~ c ~ n t  A 1,. 

A S S I X P T I O S  O F  R I S K S  arc1 Master am1 Scrvnnt C f .  

ATTACHhIEST. 
A 5:i ture mid Grounds. 

b So~ircsit ici i t  1)cfrndnu t 
1. In  nn action to  recover II  judrnient for  hreach of contract a t tach-  

ment against  tlir defentlant's ]wilwrty si tuated in -his S t a t e  mny 
Iic issued nllc.n i t  iq made t o  nl)pt.nr tha t  tlic d e f e ~  dant  is  a non- 
rrsi t lrnt  of th is  Statc.  F n m r r n  Fcdcrnt lo~? 1'. L o c l i m a ~ .  77. 

2 TVlierc the  complaint ant1 nffidavit in n t t a c l i m e ~ ~ t  in a n  action allege 
tha t  the  tlefendant is  n nonresitlrnt of th is  State,  which the de- 
fcntlnnt clots not i l t ~ , ~  citlier ill hic anqncr  or affidavit. i t  is  suffi- 
cient to support a finding of fac t  11v the tr ial  c'oult t ha t  tlic 
dr fcndant  n a s  a nonresident of this Stat(., and thc fact  t ha t  the 
defendant owned a home here in n h i r h  he and his family spent 
a par t  of their  t ime is not inconsistent thereni th .  I:. S , ins ,  799. 
Ihid.  

E 1.evy. S h n .  Custody and Dislmsition of Prolpr ty .  
c Sa lc  of Propwtii  I'oiding ~ c t c ~ ~ n ~ i i i a f i o n  of .4ctiovz 

1. An in terve~ier  obtaining the  posses ion of property a t t a c l ~ r d  lry gir ing 
a rq l l rvy  bond may not sell pa r t  of t he  prolwrty, such sale not 
being made a s  ~rovi t l tv l  hy C'. S.. 812, :~ntl clnim tli? right to pay 
for  the pa r t  sold and return the  halancu thcrcof. BuUoc1; r. Halt!!. 
3,:s. 

H Claims lry Third  Pc r so i i~ .  
(1 Right  of Third Prrsonn to I ) ~ t o . r o l c  

1. Interveners in attnchment may contest with t h e  plaintil'f the  issues of 
tlicir o\vne~.sl~ip of' t l l ~  p r o p ~ r t y  but not t he  r e g u l n ~ i t y  of t l i ~  a t -  
t a c l i m ~ n t  or tllr. valitlity of tlic w izu r r  of the  pro])c.rty t l lewnntlt~r.  
Ilullorli 1.. TIalc!/. Xi5 : F 'mwis  v. .lfortqn,gr Co.. 7 3 .  

ATTORSET A S D  CS,IEST. 
E I<t>t:~iner ant1 A ~ ~ t h o r i t y .  

C Xc'l.ocntio,~ of .-l ~tthorif!/ 
1. TVlicrc~ a n  attorney of rword  in all action :lpl)cars for a party tliert>to. 

his eiiil\!oyincnt con t i~ ln r s  until h is  :~utl lori ty is rr~volictl ant1 notice 
of such revocation i s  r.ive11 tlicb court or the :rtl\-cwc, lr ;r~.t~-.  If(,ii- 
dvicks 2.. C'A~rr)/riTTc. 659. 

. ~ U T O J I O I I I I ~ I < R - S ~ ~ ~ ~ ~ ~ I ~ ~  d r i ~ i n g  s w  Highways R ,  homicide I-llrough ~ic'gli- 
gent driving see. H o m i c i d ~  (' : Fillinrr stat ions see Jlnnicilial Corporations 
H h : Srrriccx of process on ~ i o n r e ~ i d e n t  auto  on.nrr ill action for nrgli- 
gence s w  Process I3 P. 
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BAIL. 
B I n  Criminal Prosecutions. 

1. A promise, made over a telel~hone to a justice of the  peace, to si@ a 
bail bond or enter into a recog~lizance for  one for \\horn a war ran t  
of ar res t  has  been issued, and \\hicll t he  p'omisees later refuse to 
execute., is  invalid a s  a bail hond or a s  a recognizance, and in tlie 
Superior Court  in a n  action on the magistrate's certificate to  this 
effect the plea of ~ u l  t ~ e l  record by the  supposed sureties will be 
sustained. 8. c. Jlyricl; ,  4W. 

BAI1,JIENT. 

A Duties and  Liabilities of Railer. 

a Prcnu?nptio,i o f  L iab i l i t y  f rom Dcsfrztct ion of P r o p e r t y  
1. The learing of nn automobile for  storage a t  a garage for hire rstah- 

lishes tlie relation of bailor and bailer. and where there  is  evidence 
tha t  thc, car  \\-as rcceiveil i n  good condition and was  destroyed by 
fire, a prima facie slio\ving of negligeni'e is  made out which is  
sufficient to go to  t he  jury although the bnilee offers evidence in 
rebuttal  tending to show tha t  the fire resultetl from a faulty \\.iring 
in t he  ca r  itscxlf. Hutchins  r .  Taulor  Buick  Co. ,  777.  

C Assignment. Administration, and Distribution of Bankrupt 's  Es ta te  

1. A preference given a creditor which can he  set  aside under the pro- 
T-isions of the Federal  Eanliruptcy Act must be one matle \vithi!~ 
four months ~ ~ r r c c d i n g  the  filing of the petition. when the debtor is  
insolvent. with knowlctlge by the creditor o r  inforrnntion sufficient 
to put  him upan inquiry t h a t  will lead t o  linowledge of t he  d(~lrtor's 
inwlvenc>-. nntl by \I-hich suc.11 creditor \\-ill r r te ive  a larger pcr 
cent of h is  debt t han  others in the  s ame  class or which \vill 
diminish or tlcplc$e t h e  b:~nkrul)t 's  assets. B r i d g c r . ~  1.. !Z1rzrst Co., 
494. 

2. Whc1re there is  coi~fiicting e\idence a s  to \ \hother the prefertnccs 
alleged to h a r e  been mntle 1)) a 1):mkrupt di~ninishetl  or del~lcjtetl 
his : i s~ t . .  i t  h i r i g  c~,ntendecl 1-1) the  creditor t ha t  tlicy \ \e re  made 
f iom the  \ale of c o l l a t t ~ ~ a l  1l:lwthecatcd to ic3c.uri) the  debt mole 
tlinn four n ~ o l l t l ~ <  11rect~ling tlir filing of t h r  pc~tition in l ) : r~~hru l ) t t~ ) .  
t he  issue shoultl be submittctl to tht. j u l j .  I h r d .  

3. Actual notire of the  creditor of tllc insolvency of a banlilvpt is not 
rcqnircd t o  set  asitlc a 1)l'eferc3nce under t he  ~)ror is ions  of tile 
Fedc.r;~l Bankruptcy A(T, I)ut t he  creditor is  requirctl to esercisc 
ordinary ?arc to asco~.tnin the far ts ,  ant1 \vherc> he  lias sufficient 
kno\vlcdge to put him upon inquiry he is chargcnl~le with nll thc~ 
fac ts  n-hich such inquiry ~voultl have clisclosetl, :rntl in this c:iscX 
h c , l r l :  r~vidence of surli Iino\vletlge was  sufiicient to be submittecl 
to the  jnrx. 10id .  

t l  S a l t  of IJroper ty  of B a t ~ k r u p t  
1. I n  procecd~iigs i n  banlirugtc'y, the  Cnited Sta tes  Disti ict  ( ' o u ~ t  ha \  

jurisdiction to determine all mat ters  relating to i ts  ortlcr fo r  the 
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sale of tlie bankrupt 's  property to  make assets for  distribution 
among creditors, and  pending a case in bankruptcy,  one who bids 
in a t  the  sale i s  regarded a s  a par ty  to t he  extent of making him 
comply with the terms of the  bid, and the remedy to recover 
damages for  h is  failure to  comply wi th  h is  bid is  by motion in t he  
original cause. Oilliam v. Sa t~de r s ,  635. 

e d c t i o ~ s  Bv o r  Against Trus tee  
1. The  t rus tee  in bankruptcy has  the burden of showing t h a t  payments 

on a preesist ing debt made hy a bankrupt  \vitliin four months prior 
t o  t he  filing of t h e  petition in  bankruptcy d i m i n i ~ k ~ e d  or depleted 
the  assets of the bankrupt,  and where there is  conflicting evidence 
a s  to  whether the  bankrupt 's  es ta te  was  thereby diminished or 
dclbleted a n  issue is  raised for  the  determination of t he  jury. 
Bridges c. Trust  Co., 494. 

BASKS AND BANKING. 

C Functions and Dealings (Estoppel of bank a n d  officers from pleading 
defense of u l t r a  wires see Corporations G b 1). 

71 IZcpresentation of Bank by Oflccrs nnd Emplo!/ees (Bcmds of officers 
see Principal and Surety B d )  

1. T h e  cashier of a bank has  no iniplied authority to use the  funds  of 
the  bank for  his personal o r  private cse,  and  a n  agreement between 
him ant1 another t ha t  such other should give h is  note to the  hank 
fo r  a n  amount  due him by the  cashier and  t h a t  the  cashier would 
pay it upon matur i ty  is  not binding upon the  bank in t he  absence 
of authorization 1)s i t s  board of directors. C. S., 2 2 1 ( n ) .  Bank v. 
Clark, 169. 

2. Where out‘ enters  into a n  agreement with a n  officer of a bank 
whereby the  officer was  t o  use the bank's funds  for the  payment 
of a personal debt, h e  is  put upon inquiry a s  to the  authority of 
such oficcr to make the  agreement,  o r  whethrr  the 5:owrning body 
of the  bank had given i t s  sanction thereto. Ibid.  

3. Where the  contractor for the  erection of a residence f u r  t he  casliier 
of a bank has  g i ~ e n  his note to the hank for  the  amount  d c e  h im 
by cashi t~r ,  n i t h  t he  understanding tha t  the  cashier \vas to yay i t  
upon matur i ty ,  and there  i s  evidence tha t  t he  contlactor inquired 
a t  the  bank several t imes and was  informed tha t  the note had been 
paid, when in fact  i t  had  b e ~ n  kept by the hank and used by i t  a s  
collnteral, t he  question is  for tlir jury a s  to whether ihe  bank in i t s  
suit  011 t he  note is  estopped to set  u p  the fac t  tha t  tlie note had 
not heen paid, or deny the  cashier's authority to erlter t he  agrce- 
inent, there  being fur ther  evidence tha t  t hus  lulled into feeling 
secure t he  contractor had  lost his r ight of s ta tu tory  lien upon the  
residence erected for  the  cashier. Ibid.  

I Insolvency and Receivwship. 

b Possession. Pnlc. X ~ ~ n a g m e n t ,  and Distribufion of Arscts b!] Corpora- 
tiou Commission 

1. Where the  Corporation Commission takes  possession o l  thc. assets of 
a n  insolvent bank under the  provisions of 3 C. S., :!18(c), i t  is  a 
s ta tu tory  receiver and it is  required by s ta tu te  to collect the assets 
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BANKS BND BhNK1SG-C'o)~ti~~z~ed. 
of t he  bank and  to distr ibute them to tlie creditors and depositors, 
and the  court  having jurisdiction i s  without power to authorize 
t he  sale of an  insolvent bank's property in bulk to purchasers under 
a n  agreement t ha t  t he  purchasers organize another hank and pay 
to i t  t he  purchase price for  distribution to the creditors and de- 
positors and thus  relieve the  Commission of i t s  duty to collect 
and  distribute the  asscts. As to ~ h e t h e r  the  court  might authorize 
t he  sale of the  assets i n  bulk is  not decided, though i t  would seem 
tha t  under tht. s ta tu tory  pro\ision t h a t  he  sliall makc such order a s  
in his discretion will best serve the  parties interested he has  the  
p o n e r  to authorize a sale in bulk, which nould  not be reviewable 
on appeal except on the  ground of abuse of discretion. I11 r e  ?'rust 
Co., '783. 

BARBERS.  

A Control and Regulation of the T rade  (See, also, Constitutional Law G b ;  
License t a x  on. see Taxat ion  B c 1 ) .  

a Barbo-s atld Barber  Shops TVithill, Proz'isions of S t a tu t e  Reyulnti~tg 
T rade  

1. Construing chaptr r  119, Public Laws of 1929, i t  is  held: t ha t  i ts  pro- 
visions apply to proprietor barbers, a s  in this case the  o n n e r  and 
operator of a one-chair barber shop. S z.. Lackey, 551. 

BASTARDS. 
B Custody and  Support. 

b Co~ltrncta of Putalicc, E'athcr fo r  Support 
1. A contract made by the  fa ther  of a n  illegitimate c111ld I\ i th the  

n~ot l le r  thereof for support  ant1 maintenance of such cliild is  not 
cont rar j  to public p o l i q ,  but is a valid and enforceable apreemcnt 
supported by sufficient consideration. R e d m o ? ~  G. Roberts. 161. 

2. A cor~trac t  made by the  fa ther  of a n  illegitimate child with t he  
mother of such cliild for i ts  support, nlaintenanc'e, and education 
is  not contrary to public ~ x ~ l i c j  and is  valid and enforceable by the  
child for  nhose  benefit i t  n a b  made. Co~Tey a. Cnbe, 298. 

3. Where  the  w t a t e  of t he  f a the r  of a n  illegitimate cliiltl i s  sued by tlie 
child upou a contract made by the cleceascd with the  mother of 
such dl i ld  for  i t s  maintenance, support and cdui.ation, the measure 
of (lamages rccovcrable agaiust  the es ta te  upon suffii4ent proof on 
the contract is  a reasoii;~l)le an~crunt, taking inlo consitleration the 
conditions and standing of the  plaintiW in the  community, for the 
support  and mai~i tenance  and  education of the  child during nlinor- 
i ty,  less such sums :is may have been paid by the fa ther  during 
his lifetime for  this purpose. I b i d .  

BILL O F  DISCOVERY. 
B lfsaniination of Adverse P a r t y  

a Right thcrcto in G c m r ~ ~ l  
1. Where on defendant's a p l ~ a l  from a n  order made ul)ou plaintiff's 

motion for the  examination of t he  former before a commissioner 
to  procure evidence for  draf t ing  the complaint, i t  appears t h a t  the 
order was  i s s w d  a f t e r  careful consideration, and  there is  nothing 
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to indicate a n  effort or1 the  pa r t  of the plaintiff to se t  a dragnet 
for  tlle defendant o r  to harass  o r  annoy him, t he  order will be 
affirmed 011 aplwal. Btrrkhols u. E'crgtrson, 699. 

BILLS AND NOTES. 
h Requisites and  Validity. 

1. Allegation in the  complaint t ha t  the  wiclon, accordin,: to  the request 
of 11t.r 11usl)antl since deceased, has  given a n ri t tcn promise to pay 
his defalcations to the  promisec out  of the moneys to be derived 
by lier a s  beneficiary under a policy of  life i n s u ~ a n c e  of t he  hus- 
band, witliout agreement on the  pa r t  of the  promisee not t o  make 
calaiu against  the 11usl)and's cs t :~ te ,  or v~ i thou t  otlwr advantage to  
tlie promisor or disadvantage to t h e  proniisee, both the  estate a ~ ~ d  
tlit. \\ idow being insolvent, the  I\ ri t ten instrument not being a 
negotiable instrument,  there is  no  prima facie case r lleged tha t  nil1 
i ~ n l x ~ r t  a con~idera t ion  fo r  the  11 siting and the 01 lier allegations 
tending onl j  to show a nudlcm pnc t~ tm,  the defendant's dt>murrer 
there to  i s  good. Bztildz~lg C ~ I I ~  L O ~ O L  1 ~ 0 i 1 .  v. S~*.al)n, 14. 

2. The prorisions of C. S., 3005, t ha t  a precsisting debt is sufficient con- 
sitlerntion for  a pro~uissory note does not apply when the  note i n  
qutwtion i s  not negotiable within the  m r a n i ~ l g  of t he  negotiable 
instrument law, a n d  the  tltbbt was  not c:ohtracted by tlle maker,  and  
whrre  the  non~legotinble note is given by a widow for the  defalcn- 
tion of her l~nsbantl  without eonsideration, i t  must be alleged and 
SIIOWII tha t  she knomingly acaccpted profit, advantage o r  benefit from 
the  transnction. Ibid. 

3. I n  ort1t.r to hold the widow personally liable for the p"e&sisting debts 
of her tlrccnsetl husband oil her  ionn negotiable note p i r rn  by her for 
thcir  payment, tl~rxre nlust be a new consi t le rn t io~~ gi ren  hcr fo r  
forbearance to  proceed against  his  state, ctc. I bid. 

B Segotinbility and Transfer.  

1. .I tlem:lntl note to be negotitited in tluv vonrsc uins- be negotiated 
~v i th in  a rc.asonnble t ime :~ftc.r i t s  date.  : m I  \vhere tlie pnrt~liaser 
has  acquiretl i t  s ix months nfter da te  it is  not within a rearona1)lc 
t imr ,  :lnd he will not be regarded a s  a holder in clue course, and  
a paynient or settlement be twwn the original ~ a r t i c ~ ;  will discharge 
those 1ial)le thrreon, a s  against  thc  rights of snc11 l)nrchnser, and 
tlic. question of \vhether tllcre slioultl btx co l i t r i bu t io~~  among the  
cosureties docs not arise.  C. S., 2978, 3034. T ~ x s f  Co. 1;. IiTcdrict. 
374. 

D C'onstructioll ant1 Operation. 
b Liabilities of Par t ies  (Pa ro l  eritlence a s  t o  paymelit seJ  Evidence J a 

1, 2 ;  C'omnlier paying judgment on note not entitled to assignment of 
judgment see Judgments  P a 1) 

1. \\'here the  directors of a corporation sign a negotiable i l l s t ruu~ent  
on tlie back thereof a s  endorsers, C. S., 3044, t he  holder may not 
show by pnrol t ha t  they signed a s  comakers, or guarantors,  o r  
sureties. Tl-re~~lt v. cot to^^ Mills, 89. 
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BILLS A S D  SOTES D b-C'o)!fi~ined. 

2 .  Where the  payee of a note, a t  the t ime lie agrees to lend a suln of 
iiiorlry to n > Ia s s :~vh~~se t t s  Trus t ,  and :it the time Iic acwljts  :I note 
of tlie trnst  signet1 1iy tlicl trnstcscs, linows tha t  11y cs l~rcwct l  lml- 
\-isions in tht, Jk~cl:rri~tion :~li( l  I t ~ d t ~ ~ i t u r t ~  of Trus t  t ha t  tlic t r w t ~ c ' s  
n.txrch esrmllt  f rom 1wrso11:rI Iiilbility for  tlellts of thcs trnst .  the  
Ilnyce is  t~stc~l~lretl from eolitet~tling t l ~ t  tlie trustt~'s a r e  ~~ersol in l ly  
liallle 011 thc  note. As to n l ie thr r  otvrirl's of a I~rrrr~fici:ll interest 
it1 a J lass :~chusr t t s  Trus t  ;ire liable :IS 11:rrtllt'rs or \~ l le t l lc~r  sllcll :I 
trust  is ccnitrary t o  11ul1lic l~olic.y, is not l ~ r c w ~ ~ i t r d  nu the. rc~c'ortl atit1 
11ot tltv*itlt~tl. Hoho.ts r.  K!!~rdicutc. ::S1. 

3. \Yllert> the. lil:ri~irit't' sc~c~ks to Iiolcl the, t r ~ ~ s t ( . ( ' s  of a ; \Iawlc.l iu~etts  
Trus t  ~rrrsc~li:illy li:ll?lr oii :I ~ ~ o t r  signed 11y the111 :is trnstcv? tllc 
bcrclei~ of ~ ~ r c ~ o f  is on the 11l:riiitiff. Ibitl. 

4. Thch ~rcgoti:rl~lc i ~ i b t w m e ~ i t  liiw t ixw tl1~8 liability of tlic> 11:lrtics on :I 

~irgoti:rl~l(. i l ib t~ .nn~t~l i t ,  a11(1 \vliexrc :I 11:rrty signs :I notr  a.: m n k c ~ ,  
('. S.. ? ! ) T i .  lie is l~r in iar i ly  li;~l~lc. thcrt>cnl t o  :I lloltlrr i ~ r  tlnc, c.ol1rse. 
all11 111. Iriay iiot c,l;~i~ri to I ) ( >  sc~c~ol~tlarily l i : ~ l ~ l e  a s  :III : ~ c ~ c ~ i ~ ~ ~ ~ m o t l i ~ t i o ~ ~  
ctielorscxr ( ( ' .  S.. Y W ) ) ,  c w t r a r y  to  the  exllrws terius of tlir' iilatrll- 
iucnt :IS :lgirilist :i holder who :~cquircs for v a l w  l~c,fot,c, iu;aturity. 
ant1 his ~ic~sitioli t ha t  he was  tliscli:rt~grtl I I ~  :III e ' s t t~~is io l~  of time 
of ~ u r y ~ ~ i c ~ ~ i t  gi\-cb~i to imotlit~r \ \ ~ l ~ o , s t ~  ~i : r~ne~ ir~q)tS:rr.~ on t 1 1 ~  ~ I ~ S I ~ I I I I I ~ ~ I I ~  

a s  c)lidorst~r is not mrritorious. J 1 a ~ t 1 . s  1'. Uu~rli, 542. 

5. IVlic~rc~ tlic~ 0 1 1 ( ~  l~rirnnrily lialilt~ 011 n nc~goti:ll~lt. note for I\-1iic.h ntie 
secontl:~rily liable has  givt.11 ns atltlitionnl sccwl,ity :I inortgngt, 011 

I:~iitls. :i~iil thc, holtler for \-alue btsfore matur i ty  11:rs recor t~r t~t l  jntlg- 
~nc)tit against  those linble oli the  note, atid tl1~11 h:rs I~olrgl~t ill t l ~ v  
I;rt~d mortg:lgtd a s  ntltlitional security nt  a t n s  s:rk :cntl 1i:1s rec.c~irec1 
f rom tile s11t'riE a t n s  tlrt~tl tlierc'for : IIt'Id, the ant. ~ ~ r i n x ~ r i l y  liable 
ulloti tlifi i ~ i s t ~ x m c i i t  lins no ciluiry of subrogation or othtmvise to 
rcacluire the Iloltlrr of tllr instrnmoiit to :r111)1y :IS a cwtlit oli the  
11r1tc. the viilur of tlicx laiitl for wliicli 1111 rfwivcytl the t n s  tlcrtl, the  
niortgzigc~r of the  I:aild iiot : r l~ l~t~: r l i~ ig  fro111 thtx j ~ ~ d x i ~ i o ~ i t  of the 
lo\\-cxr court. I l~ i t l .  

c E.rtorsiot1 of I'it,~c for. l'cc!!nlc,~rt 

1. IYllrre t .~~dor sc~r s  ou a note \\-:lire tlrfcusrs I)nsed IIDOII nn ostt~iiiioll 
of tiulc. for l~i~yilioilt, t11~' wnivrr i ln l~or ts  a 1~g:11 c~sttsnsioii, or a n  
:~g re (~ i~ i t~ i i t  \~ll i(41 fixes :I deliliitt' time, \\-l~cxn ~ ~ : i y i n e n t  is to Iw made, 
m ~ t l  \ ~ l i r . t ~ .  1111 lec:~I c~xtt'ii.;iol~ is  sl~o\\-n I I ~  the rviclt~nre the  n-ai\-cxr 
\\-ill not ol~t'~':~tc' to 11rt'rt~llt tlrcs t ' l i t l ~ r s ~ r s  from l~lc~ntlilig thce st:rtute 
of liuiitatiol~.: ili t11v 11o11Ivrs' :ictiini to rt>c.ox-er nc:rinst t1lt.m oil the  
note. Tl'r.c>~r~l I.. ('ottorr Jfills, 5'). 

2. IYl~i l r  c~rcIili:irily :III vxtcinsion of time g r u ~ ~ t c t l  the maker of :I note 
will (1iscIi:irge t 1 1 ~  s ~ i r ( ~ t i e s  from lial~il i ty t l i e r t ~ ~ ~ i .  this l)rii~cilile 
(lees not :111111y \\-lic,~i tlrtx survtit3s li;~vt> :1grcw1 t h t ~ r t ~ t o  or h a r e  
b ig~~c t l  thc. ilote sl,c'c:ifyilig tha t  such cstension will not olwl'nte to 
(lis(~li:~rge t l ren~ fro111 l i ; r l~ i l i t~- ,  ; I I I I ~  1\-11~1i t hc~  crtditor a t  the1 titne 
of g r : ~ n t i l ~ g  t l l t~ c'stc~lisioi~ c ~ s l i t ~ w l y  rrscLrves his rii.lits nenilist the  
sureties. Il'w1fci.s z'. I<o!!c,r..s. 210. 

3. X1alrc.r of note is  liot tlisc.h:trgt~ti I]$ extension of tinit, to :I 11:1rty 
secolidarily li;rlllt' thereon. II(~!/cr.s r ,  Bf1111i. 542. 
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BILLS AKD SOTES-Cmtinued. 
I Checks (Forgery of, see Forgery) .  

f C r i d n a l  Responsibility for  Issuing Worthless Checks 
1. A postdated check given for a pas t  due  account and so accepted is not 

a representation importing a criminal liability if unt rue  that  comes 
within the intent and meaning of the "bad check law," making i t  a 
misdemeanor for  a person to issne and deliver to another any check 
on any bank or  depository for the payment of money or i t s  equira- 
lent knowing a t  t he  t ime that  he has  not sufficient funds on deposit 
or credit n i t h  the bank or  depository for i t s  payment. Chapter 62, 
Puhlic L a n s  of 1927. S. 2;. Crazcford, ,522. 

ROUSDARIES see Deeds and Conveyances D. 

BIIEAKIXG A S D  ENTERING see Burglary. 

BROKERS. 
C Duties and Liabilities to Principal. 

a Reprcsentntions a s  to Stock 
1. Where, in a n  action for damages for failure to reczive stock pur- 

chased by the plaintiff through the defendant brokers cum-dividend. 
the  evidence tends only to show that  the  agent of t l ~ e  local brokers 
reprrsented that  the  stock bought then would be cum-dividend when 
in fac t  i t  was  ex-dividend, and there  is  no allegatio? of f raud and 
the  plaintiff had not offered to rescind the  contract of purchase: 
Held, i n  the  absence of evidence tha t  the  price of the  stock pur- 
chased had not been reduced by the amount of the dividend, a 
judgment a s  of nonsuit should have been allowecl, the plaintiff 
having failed to show any  damage arising from the negligence of 
the  local brokers. Folger 2;. Clark, 41. 

BURGLARY A S D  BREAKING AND ENTERING OTHERWISE T H A S  
BURGLARIOUSLY. 

C Prosecution and Punishment. 

1. I n  this case held: evidence of defendant's guilt of unlawfully and 
feloniously breaking and entering a barber shop and repair shop, 
n i t h  intent to steal, and with the larceny of cert*in articles of 
personal property, was sufficient t o  be submitted to the  jury, and 
defendant's motion a s  of nonsuit was  properly owrruled.  C. S., 
4643. S. T. Burleson, 61. 

BUSISESS TRUSTS-Liability of trustees on t rus t  note see Bills and 
Notes D b 2. 

BUS LISEP-Kegligence of drivers see Highways B ;  Accornrnodation for  
Negroes see Corporation Commission A c 1. 

CANCELLATIOX A S D  RESCISSIOK O F  INST'RUJIESTS, 
A Right of Action and Defenses. 

b F r a u d  
1. The purchaser of lands a t  a foreclosure sale of a mortgage mag not 

h a r e  his deed set aside for  fraudulent representations a s  t o  encum- 
brances made to  the  mortgagee by the  mortgagor, in order to be 
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CSKCELIATIOK Axi l  RESCISPIOS O F  I N S T R L ~ M E X T S - C O ~ ~ ~ M ~ I ~ ~ ,  
entitled to  such relief i t  i s  required t h a t  he  allege tha t  such repre- 
sentations were made to him wit11 the  intent t ha t  he should rely 
thereon. BechteZ e. B o h o n ~ ~ o i z ,  730. 

CARRIERS (Xegligence of bus drivers see Ii ighways I3; negligence in oper- 
a t ing  t r a in s  see Itai lroads D ) .  

B Carriage of Goods. 

e Dcloy i n  Traitsportatio~t 01- D e l i c e ~ y  
1. Where  damages only a r e  sought in a n  action against  a railroad con1 

pany for  failure to transport  and deliver a shipment in :I renconnble 
time, evidence in behalf of the  plaintiff' t ha t  t he  shipment in qucs- 
t ion was  delajed beyond the  ordinary t ime ~ e q u i r e d ,  autl t ha t  (lam- 
ages resultetl therefrom is sufficient to t ake  t h e  c a w  to  the jury 
and  to denj  t he  clefcsndant's motion a s  of noninit ,  the  drdnctible 
t ime alloned by the pcnal t j  s t a tu t r ,  C S , 3;ilG. :ly)plie\ to nctlons 
brougllt to recoler tllc, penalty given Iry t he  s ta tu te  :,ntl not t o  
actions fo r  damagw orilj. l ' a l l ~  2. R. I ? . ,  492 

CHARITIES-Subscriptions for,  see Suh>c.riptions. 

CHATTEL I\IORTUAGES (I ' r iori ty of f:lrm 1al)orc.r'~ lien t1lt.rc.t~ w e  hgr i -  
culture r) a 1). 

G Transfer  of Property by Mortgagor. 
h Rights  trnd Liabilities of I'ccrties 

1. Where in order to  refinance his i~utomobile t he  owner intlncrs the  
plaintiff to  use his name in the  refinancing pal)t,rs. and asrigns tlle 
t i t le to lrim, and the  original owner later executes :I m o r t g ; ~ ~ e  on 
the  ca r  to  secure another indebtedness due  the  plaintiff, and the  
plaintiff pays the install~llents untler the rc~firrancing mortgage. the  
original owncr being permitted to retaiu possession of tlie c:lr and  
deal with i t  a s  his ow11 : Hcld, upon t h e  original owner's tlelivery of 
t he  ca r  to  another,  in pursuance of a t r n ~ ~ s a c t i o n  bet\veen them. thtk 
fact  t ha t  .tile mortg:~gc was  not registered a t  the tinle o f  t he  de- 
livery to tlie th i rd  pcirson is  immaterial  in t he  a1)sence of evidence 
t h a t  such third person Ivas a purc l~aser  for value fronl the nrort- 
gagor, air11 tire judgment t ha t  the ~uor tgagee  was  the o\Yner of the  
ca r  und entitled to i t s  immediate 1)ossession \vill Iw affirmed on 
alqxul.  Cliandler D. Col~aliccr, 557. 

CHECKS-Criminal liability for  isanill!: worthless, see Hills and Xotes I f .  

C ITIES  B S D  TOWKS see J1unici~:ll ('orl~trrations. 

CLAIM AXD DELIVERT see Replevin. 

C'IASS LEGISLSTIOS s re  Consti tutiont~l Taw G 

( 'OKDITIOSAL SAT,I':B-Right of \endor  ~ q m n  confiscation of mortgaged 
property see Into\icntinc I.iqnor F :I. 
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CO?;SOI,IDATED STATUTES ( fo r  convenience in a t i n o t a t i n ~ ) .  
SEC. 
90, 100. Action on claini against  executor is  bnrr rd  if not: brought within 

six montlis from rejection of claim by executor. Bat fs  n. Butts,  398. 

160. I n  action fo r  wrongful death  brought by nonresident for death  occur- 
r ing  in nno t l~e r  s tz~te  ou r  s t a tu t e  applies. I l ' icffe~~b,.r in v. F l t r ~ r ~ l c r ~ ,  
397. Wliert~ it nppenrs t ha t  action was  brought 3,vitliin one Scar 
jntlgmetit tlcnying nonsuit  will be upheld. H a r p o  v, B ~ t l l ~ ~ l i ,  448. 

21Y(c), Vol. 111. T'pon sale of property of i~ isol rent  bank l~u rchasc  price 
mqst bc ]mid to ant1 distributed 1)y Corl)oratioii C l o i u ~ i s ~ i o ~ i .  IH re  
Trus t  Co., 7S3. 

221(11). Bank officer does not have implied authority t o  use bank funds  
for  p twonal  liability. Bawk c. Clark,  :LGD. 

413. Jutlpmeiit a s  of nonsuit on uwrits  of case bars  snl~serluent action on 
s: in~c cause of action on substnntinlly s ame  txvidrn,e. Hantpfo~l  v.  
Spi~r i r i r~!~ Co., 23.5. Bu t  is  not n bar when the evitlt?ncc is not sub- 
stantially itlc'ntical. J l i dk in  z'. Ins .  Co., 5 6 s ;  Chappcll u. Ebcrt ,  575. 

441. Wllcrc t h e w  is 110 ltyul estension of time for  ~ n y m t ~ n t  of note, s ta tu te  
r1111s f rom i t s  m;~tur i ty .  I i ' ~ w r ~ r  v. C'ottou X i l l s ,  SD. \\'liethrr f r aud  
should have beell discwvertd three ytwrs bcfore commenc.ement of 
action 11~ltl  q u t 3 s t i ~ n  for jury. R. K. C.  Hegwood, 809. 

446, 449. T r ~ ~ s t t ~  of e s p r t w  t rus t  may sue  witliout joinder of ceffrti qrtc 
tr.118t. Nltcppnrd a. Jncl i so~/ ,  G"7. 

452, 1744, 17-15. Wlic~re contingtmt interests of cliiltlrrn liv ng  and unborn 
a r e  r e l~ re se t~ t ed  by guardian  rrtl lifcnz they a r e  bound by foreclosure 
procerdiltgs of t a s  certificate. Hincs 2;. T~illianzs, 420. 

464. 2X3.  A n i f c  nlay maintain all action ngainst her husbind for  n negli- 
gent injury.  Ear& v. Eurle,  411. 

433. ,Jointler of beneficiaries i n  decsds of t rus t  in nction ~ I I  set  aside the  
tleeds a s  fraudulent is not misjoinder. Jfoorcpcld t'. Roscntar~,  805. 

43S, 3041. 316K Hushnlid and wife a r e  jointly nnd sei7ernlly liablt. on note 
givcn for  purchase price of lnnd lirld by entireties, ant1 upon ]my- 
iuent of note by one tli61 other is  liable to contrihul-ion. l'rliat Co. 
r .  Black, 219. 

463. BcTion lwltl to affi.et interest  in realty ntitl csllaiiw of yenuc to coulity 
wherein land is  s i tua te  was  pro1)er. 13ohnrl11o1~ t'. Trust Co., 701. 

464. 471. Action to rccover t ax  \vroligfully collt.cted is rcincval~le to Wake 
('omnty subject to 11owt~r of court  to  clianpe venue. 3lcE'oddcil r .  
Uosic~c'll. 223. 

4%. Judgnlent tha t  clerk shoultl not order ~ub l i ca t ion  in s certain paper 
without finding tha t  i t  was  the one most likely to give notice held 
error.  Elins r .  C'onivs. of Buncombe, 733. 

500. Ac3tion on note secured by mortgage mid to set  aside de~?d of t he  mort-  
gagor is  not one affecting title to  realty. Threlkeld c. L a i ~ d  Co.. 186. 

511. Action will be dismisstd fo r  misjoinder of parties and  causes but will 
be divided for nlisjoindcr of causes. Shuford  n. I'nrborougl~. 5 ;  
Shcmzccll 1:. Lrfhco, 346. ( 'omplaint in action for  divorce aided I)g 
BIISV\.CP held sufficient. Brcrwr' v. Brewer,  660. 
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COSSOI.IDATI>I) ST~TYTICS-C~I~~~~II~~~E. 
SEC. 
51.7, J!)!). L'l)olr ayllwnl f rom overruling of demurrer defendant has  ten days  

~ I I  filr :rlir\\ t.1. a f te r  Sulrerior ( 'ourt receives certific:rte of Sullreme 
C'ourt ;~ffirnlin:: jutlgmc~nt. Shuforrl r. Ynrborouyh, 5. 

515. Demurrer  slronltl not lw susttiinetl if plaintiff is enti t lrd to m y  relief 
u l ~ ) ~ r  tht, (w11il)l:iint. Jlc~.ltfc'l 1 ' .  Bolrtriti~on, 730. IVlitre formal tle- 
nlrlrrtxr h a s  ~ i o t  I~txe~l tilrd IIO a l r ~ m l  \\.ill lie f r o ~ u  judg~uent  over- 
I . U ~ ~ I I L :  t l (~ tnnrr t~r  orc7 t c~ t~~cs .  JIozciriuin P a r k  Inat i t~ctc  I:. Locill, 642. 

3::i. Al~lrenl \\.ill lie from tltlni;!l of motion to  str ike out made before time 
for  c l ( ~ ~ i ~ u r r i ~ i g  or :r~is\v(~ring.  l Ie~.~iery  Xi11 1 . .  Ho,~icr ] j  lfill,s, 596. 
,il~lw:ll \rill lit. f rom g ~ . i ~ n t i ~ ~ g  of ~irotion to str ike out w l i e ~ ~  affecting 
. s ~ i h t i ~ ~ ~ t i a l  r i ~ h t .  Ellis 1.. Elli8. 767. 

564. 111structi1111 in this c:lscJ hcl11 to comlrly with s ta tu te .  S. 2'. i~cl~c'yfr. 
4A!). ( 'ourt  must stat<'  eritlcncv, r s y l n i ~ ~  law, :md e s l ~ r e s s  no ol~iuioti. 
I,'t.olc.~l 2'. T~lcyt.cc))h C'o., 771. 

;hi?. 0 1 1  motion of ~ ~ o l l s u i t  1111 evit1~11c.e should 11c taken ill light fnvoral)lt' 
ti1  lain in tiff. .llot~t~i,s c. 3.. CC B. C'orp., 703. I.~~itlcnc.c of nlaster's 
~r rg l iqc~nc~r  I~c'ltl sntiic4cjnt : E'i.ertl,~l r .  ()unrric* ('o.. 207, Eclrr 2'. 

I'o~cc,r ('o., 247:  (;il)'ioii r .  C'otio)~ VilZs. 267; 11cci.tlci1 I.. Lnssifo-, 
4 5 .  Held ilis~rfti(.iwt: Sviitll r. L I ~ ? I L ~ C I .  PO., 437. 

614. 618. ::30!). ('c~ninlivr c:f note is  joit~tly nut1 sevrrally lixble thereon. 
; i i ~ i I  ulli 11 ] ~ ; ~ y i ~ r g  less tliirn 1l:tlf of jutlg~urlnt ctn note is  ~ i o t  tSn- 
titltvl to :1ssi~11111ixt of j ~ l i l m ~ e n t .  JOIICS r .  Rhea .  190. 

Ci:X A111)1,:1l f rom o ~ d c ~ r  ;~llo\\ . i~ig irmentl~ilcnts t o  l~ l radings  wllic.ll does not 
nl'fc.c+ snl)stantial  right \ \ i l l  l ~ e  tliamisst~tl. Sisscvl 1:. .Vissm, %H. 

641. 111 ortlc>r to vonfer j~~ristI ic. t iot~ cin S u ~ r r m e  ('ourt rc~!ortl lullst ,show 
es(,t>11tii111 to S1111t~rior ( ' I I I : I , ~  ju(1~111twt nncl a1)l)raI t h e r e f w n ~ ,  I<. 
I.. Urli irsrr.ic.h' ('1) i r t r  t!~. 549. 

(i;i;i. A l ~ l ~ ~ l a l  f rom orr1t.r of jntlxmc.~!t slays furtlier ~)roctwlings in lower 
t , ,  11rt ill I , ( > S I I ( T ~  tlictr~ to lrc~1111i11g a l~pc~ :~ l .  B i ~ l i ~ ~ r i ~ o i ~  I., Trust  Cfo., 
702. 

(i(i0. T\*li?rc ;1]1]1c~a1 from jnstic.r's c ~ j u r t  hils not l ~ e e i ~  tloc.lir~tet1 accortlinr: to 
l~ r ( , v i s io t~s  of st:itutc~ t1is1niss;il is 11rol)t.r. Dr(1ft.q 7.. Siemin(~!l. (;!I. 

ti!)!), c'i scrl. 1lortx:rgor has  i ~ r i t l ~ t ~ r  st:rtutory nor c~cluitable right to im- 
I ~ ~ O I . W I I  11ts :IS a x ; ~ i ~ ~ s t  n ~ o r t g : r g ~ ~ ~ .  I,f~!/tcii~ r .  B!/rd, 466. 

i !)S.  799. l"i1111ilrx 11iat dcfrudant was no~ircsitlrilt lit-Id sul)l)ortetl hy the 
eridn1c.c.. Fcctwo.s Fc'tlo-cctio)~ 2'. Loclimccir, 77. 

h12. S;I!P 110t i~c,i~rc I I ~ : I I ~ P  : ~ c v o r ~ l i ~ i g  to s t n t ~ ~ t ~ ,  1)arty is not t>tltitled to sell 
1r:rrt of 11ropc)rty held ulitlc'r replery Irond 2nd 1)ay for  par t  sold 
ia~itl retu1.n r c ~ n i a i ~ ~ t l r r .  I31clloc.k r.  H~tlc'll. 335. 

S2!), SNJ. TYfirrt' prolrc'~.t.'. is ;r t t ;~c~lic~l third 1)?rso11 may  ilrtervene and assert  
t i t le thereto. J'rrrwis r .  Jlortyayr C'oi,p., 734. 

8:X. I , i :~ l~i l i ty  of surety on rel)lcvy Imntl is  limitcd to  liability of principal. 
VcCornlick c. Grot is. 664. 

987, Promise t o  save surety on ~ l o t e  llarnlless held original agree~ncnt  not 
f i i l l i~lg \~ i t l i i l l  11r0~isio11s of statute.  AVc~r 13ci-n v .  I,'iuhei', 3%. 
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COSSO1,IDATED STATUTES-Co)r t i t ~ t ~ c d .  
SEC. 
988. Lease for  three s e a r s  to take  effect in the fu ture  comes within pro- 

\-isions of statute.  I?~z'cstnzcvt Co. ?.. Zindcl, 100. 

992. Does not apply where drscr i l~ t ion  i s  too vague fo r  identification by 
parol. Knfz c. Daughtre!l. 303. 

1009. I n  nhsencc of notice of f r acd  registration dt'tertuines pr ior i t s  of 
cletvls of t ru s t  and mortgagw. Thl'clktld c. Land C~I., 186. 

1334 ( 2 0 ) .  JTl~ere  suit  to restrain issuance of bonds is  not brought within 
th i r ty  days  af ter  noticcx validity of bonds nil1 bt' upheltl. Kirbu 
s. Comrs. of Pcrsolt, 440. 

1667. Instruction a s  to  "inclignitiw to the 1)er$oi1" and  "iutolera1)le condi- 
tion" held not erroneous. Rodn~oi t  1 . .  I<odn~crr!. 137. 

1721. J u d r e  has  discrt>tionary 11owvr to remaiid t he  r aus r  to t he  aplwaisers 
or rrtilin i t  for  tr ial  in the Sullrrior ( 'ourt. Light ('0. 1.. II'coccs, 
404. 

1743. \Vl~ere jii.aiitor is estopped from sett ing up encunibrance by his covr- 
11:1nt agi~in- t  eiicuinl~rnnces, enc.urnl~rancr in his fa?:or may be rt.- 
movotl :IS clout1 u l ~ o n  title. Bcchfcl 1.. B o h n n ~ ~ o i ~ .  7,30. 

ITS!). Itrmiztvl ~ t i ~ t e m e l i t  s\-iorn to II$ plaintiff's t reasurer  11tlltl adn~iss ib l r  
under the  statute.  Elrdicotf-Jo1111soi~ Corp. 1.. Schothct. TG9. 

17%. Provisioils of s t a t u t ( ~  may be waived by adverse party.  A ~ d r o w s  z'. 
Smith .  84. Statu te  aplllies to person interestctl in event whcthcr 
parties or not. Bo~~e l l c t t f t  s. Bicrlcso)~, 37. Inclioate l ight  of dower 
i.: intercst  in event within meallill:: of statute.  Ibid.  Mother of 
illegitinlntr c l~i ld  suing rs tn te  of fa ther  on contract  for  support  i s  
not par ty  i n  in ter rs t  w i th i t~  ~ne ;~ l l i ng  of s ta tu te .  C'otllcl/ 2.. Cab?, 
29s. Witness held not par ty  interested in event. I?. R. 1.. Heglcood, 
30!). 1Tit11rss lieltl to be intcrestcyl in c>vc\nt. Donoho 1.. Trust  Co., 
iG3. 

1799. TT11t)rr defendant does not testify the  question of g ~ i l t  is  f i ~ r  t he  
jury under t h e  l~resunil)tion of inncrcenw. S. 1;. .lIcL,cod. ($49; S.  c. 
Spirc,tl, 655. 

2193, 4021. Procedure of foreign gu ;~ rd i an  to obtain 11ossrsiiion of \vard's 
~ ~ r o p e r t y  in this Sta te  is  under "95, iind 4021 is not applicable. 
7 '1~1st Co. 2%.  Il'nlton, 790. 

2311. 2X35. W11cl.e juror is  cl~ialitied lo  m v e  tluring one n eel; of a te rm he  
is  not qualified to wrve  du r inc  nnotlwr. Motion to quash. 8. s. 
Barklc,tj. 340. 

2347. 2480, 94S1. Lessee of mortgagor is not entitled to eml~lcments a s  
nqainst l ~ u r c l ~ a s c r  a t  foreclosure sale. Collins c. Bass,  90. 

2472, 24PO. S4SS. 2171. Farm laborer's lien relatcs back to time of com- 
mencement of n-orli and is sulwrior to liens filed t b e i ~ ~ f t e r .  l i7hitc 
v. Riddle, 511. 
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261.7. Violation of s ta tu te  is nrgliyence, and question of whether violation 
\vas prosimnte (%use held for  jury. Cool; u. Horile. 530. 

2 W l  ( 4 6 ) .  Failure to su l~ul i t  question of n h e t h r r  intrwection was  ob- 
> t~uc te t l  u i t h in  meaning of ctatute held error.  Kudd c. Holnzcs, 
040. 

ZG21 ( S 5 ) .  Qut stion of \I hether contributory negligence of plaintiff in 
riolntilly s ta tu te  !\as ~ w o \ i m a t e  cause held for  jury Cook 1'. 

Ho,  )I? ,  739 

26"1(63). Violation of btatute must  be prosimate m u s e  of death in ordtv 
to cc n\  ict of manslaughter S. z'. Nattfrf ield,  BS2. 

2621 (77)  (94, .  Evitfence o f  defendant's negligence in parking witqout 
l ights h ~ l d  sufficient. Ti~zllinms c. Express Liners, 193. 

YiSG(r). Zoning ordini~nce cannot I w  collaterally attacked in prosecution 
for violation. S 1 .  Robo-soil. 70. 

2805. '1820, 2831, 2881. Contract  with city not made in accordance with 
stntutol'y provisions is  void, hut  recovery may be  had  on quantum 
r n o u ~ t .  h ' c a l t ~  Go. 2;. Charlotte, 264. 

2830. ('ity may not plead tha t  contract  was  void 11ec:tusc~ of fa i lure  to 
comply with s ta tu te  where t he  contract  has  Iwrn esetutetl  ant1 
I I O ~ ~ I ~ I I X  i~(wii1ins l ~ n t  ~ ~ ~ y n l e n t  of consideration by vity. I ~ t t l r m ~ ~ i t ! ~  
f fo.  c. Prxrry, 286, 

2900. Statu te  modified by chapter 142. Pr ivate  I.a\?s of 1929 in regard to 
elwtitrn and a l~pointment  of school comnl i~s ioners  of C'llarlotte. 
Goode I . .  l l ~ w i i z ~ r .  217. 

2051. Where no loss is occnsionctl lby resale, tlepositor of amount therefor 
is  en t i t l r~ l  to a rt,fund of the delrosit. Harris 2;. Trunt Co., 6U5. 

2!)77, 300!). One signing notv a s  maker is l~r imar i ly  liable t l irr ton to holder 
antl lie may not  clnim to lw accommodation r ~ ~ d o r s e r  antl is  not 
t1iscIi;lrec~d 11s t.stc.nsion of t i m r  for p i~yu lc l~ t .  J1a~er.s v. Bauh-, 542. 

297S, X 3 4 .  I'nrc.l~:~sc~r trf tlen~antl 111itt7 s i s  mon t l~s  af ter  i ts  ( late is  not a 
Iioltlr~r in due c.ourse. Trttst ' ~ o .  1.. IIedrich., 374. 

X44. TVhe~.c% 1)urtirs sign note a s  c>nrlorsers, holder may not show different 
l inl~il i ty lry lrnrcrl evidence. 11-rtwz 2'. Cotton X i l l . ~ ,  89. 

3411. T701. 3 Act i< v:rlitl antl nil1 Iw 1il)erally construed. A 1%. Hwkey ,  46; 
S r Laasrtw, 352 : S. 1: J a y l ~ c s ,  728. 

3494, 3497. Corl~oration ('on~mission has  p o n e r  to require bus lines to p o -  
vide equ:~l hc,~)nr:lte accommotlations for races. C o r ~ .  Comm. v. 
Znterraciul Comm., 317. 

3516. Applies to  actions brought to  recover t h e  s ta tu tory  penalty and not 
to actions for  damages only. Tallcy .c. R. R., 492. 

3661. Index of mortgage on land held by entireties under "J. H. and \\ife" 
held scfficient, W e s t  c. Jac!i801f, 693. 
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COSSOLIDATED STATUTES-Confii? ued. 
SEC. 

3762. County highway comniission could discontinue section of road n i t h -  
out giving notice under s t a tu t e  under fac ts  of this! case. H i n n a ~ i l  
C. I'ower GO., 203. 

4144. Er idence  tha t  holographic will was  fount1 arnoqg wlnah le  llapers: 
held sufficient. I ? L  r e  Will of Btelcrrrt, 577. 

416'2. An unrestricted devise of real  es ta te  passes the  fee under the  statute.  
L i ~ ~ e b e r g e r  2;. Phillips, 661. 

i'2OCb. Evitlencr of guilt of murder  in first c1rgrt.e hrltl sufficsitnt. 6'. 1:. Eraiis .  
82 : S. 2'. .Ilac'011, 483. 

46-13. 1Sritlence of brealiing and entering other\visc tli:ln l ~ u ~ ~ g l a r i o n s l y  heltl 
suflicient. 8. C. Burlcson, 62. Evidence of de fen t l an t '~~  guilt of enter-  
ing in to  conspiracy held insufficient. A'. C. 7T7reifn, 260. Erideilcr of 
tleftwdant's guilt of murder  held sufficient. G .  r .  .llcLcod, 649;  
S .  c. S p i z q ,  655. 

46ti1. TYhrther S u l w m e  Conrt  acquires jurisdiction where the  affidavit 
for  leave t o  al)l)cal in fortna pnuptr i s  fails  to s t a t e  t ha t  applica- 
tion is  made in good fa i th ,  quere? S. c. Urunzfield, 1;:.3. 

5413. Issue of acceptance of scliool building by cwinty su~~er in t en i l en t  should 
Ire subruitted in action on contract  for  construction. Ckaptitnrt- 
B I I I I~  Co. c. Board of Education,  111. 

5429. County board of education has  power to  employ school janitor s a t l ~ r r  
tliiin s~11oo1 committee. I l ' i g g i ? ~ ~  'c. Board of Educctfi~)n. 301. 

R5%, 3556. 5595, 5617, Yol. 3. County commissioners m a s  11ot usurl, right 
of board of education to 11urchase i t s  sup11lies. Board of Educcrtior~ 
7.. Walter, 325. 

7025. T a s  l ist- taker does not have author i ty  to list prolwrty for  on.nt.r 
and sign owner's name thereto. I 'hillij~s 2;. h'crr, L'ii2. 

7980. Where assessment of propwty for t a sc s  has  not been made a t  t ime 
of forerlosure, proceeds from s:~lc. a r e  not liable for  t:is. Chrmirr11 
Co. c. Broth', 340. 

8034. Sta tu te  does not a l ~ l ) l ~  where t a s  deed is w i d  becauscl prol)erty had 
not heen listed for taxes,  and  deed i s  on ly  presumptive proof 
t h a t  property had been listed. Phillips z'. Ker r ,  25:!. 

CONSPIRACY. 

I3 Criminal Conspiracy. 

a Ele~nerzts of the  Crime 

1. I n  order t o  constitute a coi~spiracy i t  is  required t h a t  two or more 
persons agree together and form the  intent t o  do an unlawful ac t  
o r  t o  do  a lawful ac t  in a n  unlawful way or l)y unlawful means, and 
neither t he  consummation of the  intent nor any o r w t  ac t  i n  fur -  
therance of t h e  conspiracy i s  necessary, and while, the  criminal 
character of a combination or agreement may be inferred f rom 
fac ts  and circumstances, such fac ts  and circumstances must point  
unerringly t o  t h a t  end. S. c. ll'renw, 260. 
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COSSPIRACT B-Co~ttinucd. 
b Evidence 

1 .  Where,  in a prosecution fo r  criminal conspiracy the evidence is  t h a t  
one of t he  defendants was  the  president of a bank negotiating notes 
fo r  the  county board of etlucatior~ and t h e  county board of road 
commissiouers, and  t h a t  he  was  also president of a certain construc- 
tion company, and tha t  t he  second defendant was  a stockholder i n  
the  coustruction company, and  mas  also county superintendent of 
roads, and tha t  t l ~ e  th i rd  defendant was  t h e  chairman of the  board 
of education, and  t h a t  the  first defendant,  rrgartletl a s  a man of 
high character procured from the  other defendants notes of t he  
hoard of education and of the board of road commi.ssitrners to be 
used to  renew outstanding notes of these bodies and  raised them 
and used the  funds  in h is  bank and for the  construction company 
without t he  knowl(vlge or coilsent of the  coclefr~idnnts who received 
no benefit: Held,  t h e  evidence is  insufficient to convict the  la t te r  
named codefendants of crimillal conspiracy, and their  motions as  of 
n o n s ~ ~ i t  should have been allowed. C. S., 4643. S. v. TVre~in., 260. 

i'OSSTIT1Y"l'OS ( fo r  convrnirncr ill annotnting) . 
AHT. 

I, s'c. 2. Sovereign 1reol)le have approved Sta te  Prohibition Lam. S .  v. 
Hi('li~11, 46. 

I. wc. 11. P r o ~ i s i n n  tha t  d ~ f e n d a n t  mag not be comlwlled to give evidcnce 
against  self do t s  not allply t o  physical facts. S .  v. Hicliey, 4G. 

I\-, sec. 8. 011 nlrl~ral  to S u ~ r c m e  i'ourt record must show cxception to 
S n ~ ~ e r i o r  ( 'ourt  jutljiment and a l ~ p r a l  t l~e r r f rom in order to confer 
juristliclion on thc~  Su~~rrmex ('ourt. R. R. v. Briinslc'ick Coitnt!l. 
549. 

\', s w .  8 :  VII, ser. 0. Where t n s  levy is  uniform and  ad valorem objection 
t o  r s l t rndi turc  u ~ ~ d e r  ralitl legislative authority i s  untenable. 
L e o t ~ n ~ ~ ?  2.. S i ~ l k ,  114. 

I S ,  src. 3. I ,wal s ta tu te  requiring submission of issuance of bonds to ~ o t e r s  
tlors not al)ldy to bonds for necessary school term. Julian v. Nard, 
480. 

X. sec. 7. AI(n~ey receircd bg widow a s  beneficiary of husband's life in- 
surance is  not available to creditors of husband's estate.  Building 
LC Loan I s s o .  v .  Swrtim, 14. 

COSSTITUTIOSAIA LAW (Construction of s ta tu tes  a s  t o  constitutionality 
st- Statu tes  A e ;  constitutional requirements and  restrictions on taxation 
see Taxation A c ;  reserved right of Sta te  to  legislate in regard t o  intosi-  
cating liquor see Intosicating Liquor A a 2 ;  "Full Fa i th  and Credit" see  
Judgments L c ) .  

C Police Power (of cities see Mul~icipal  Corporations H) .  
Z, Regulation of Trades a ~ i d  Profesuions 

1. Chapter 119, Public Laws  of 1929, known a s  the  Barber 's  Act, requir- 
ing the  examination of barbers of t he  Sta te  by a board appointed 
by the  Governor, and prescribing certain sani tary  s tandards  fo r  
barber shops, relates t o  the  public health and is coustitutional a s  a 
valid exercise of tile police power of the  State.  8. z?. Loclir.!;, 531. 
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CONSTITUTIONSL LAV-Conti~rued. 
F Right of Accused not to be Compelled t o  Testify Agai l~s t  Self. 

a Tatt ire,  Scope a n d  Effect of Constitutional P v o ~ i s i m  in Regard Thereto 
in  General 

1. Upon t h e  t r ia l  of t he  defendant for  violating tlie prohibition lam the 
introduction in  evidence of testimony of the  officer making tlie 
a r r e s t  t h a t  he  found a half-gallon jar of liquor on the  person of  
t he  defendant  i s  competent, and is  not in violation of t he  Sta te  
constitutional provision tha t  a clefentliint may not be com~ellecl to 
give evidence against  himself, t h e  pro1 ision not applying t o  physical 
fac ts  or conditions, and  the  Fi f th  Amendment to the  Federal  Con- 
st i tution applying only to  t h e  Federal  Government. S. 2.. Hickey, 45. 

G Privileges and Immunities a n d  Class Legislation. 
a Accommodation of l taces by I'ziblic Service Cwporatioi ,a 

1. T h e  Corporation Commission i s  given plenary power by s ta tu te  t o  
require bus  lines operating between points within t he  Sta te  i n  
carryiug passengers for hire,  which a r e  public-service corporations, 
to  provide indiscriminatory separa te  nccommodations for the cnr- 
r iage of white and  negro passengers, m t l  for  their  separate ncco1n- 
modations a t  the  bus stations,  the  workinq out  of t h e  plans or 
details  for the  purpose being vested largely within the  discretion of 
the  Commission, and n h e r e  this i s  done without r: cia1 discrimina- 
tion i t  is  not objectionable a s  being in  contrarent icn  of Thirteenth 
and Four teenth  Amendments to  t he  'Federal Constitntion. Covpora- 
tion Commission v. I n  terracia 2 Comn~ issiow , 317. 

b Statcitcs Applying to Specific Grorcps or  Cbtsses 
1. The  classification of barbers made by cha l~ te r  119, Public Laws of 

1929, in accordance with t h e  population of the  c ties and towns 
wherein they coilduct the i r  business (section 23) is  not a n  arbi t rnry  
o r  ~ ~ n r e a s o n a b l e  one either a s  relating only to certain perwns 
among the  taxpayers o r  to only certain individu:~ls among the  har-  
bers themselves i n  accordance wi th  t h ~  population of t he  cities and 
towns in which they carry  on the i r  business, and the  ac t  bears 
equally on all of the  class and  is avnilable to  all Ibnrbers wllo a r e  
qualified and  desire to  come under i t s  proviSiony and the  ac t  is not 
a discrimination forbidden by tlie Sta te  Constitution nor by the  
Fourteenth Amendment to  the  Federal  Constitntion. S .  v. Lockell, 
551. 

J Searches and  Seizures. 
a Satztre,  Scope a n d  Effect of Federa l  and fitclte Prcruisions in R c g a ~  d 

Thereto i n  Ge~tera l  
1. The  provisions of t he  Federa l  Constitutional Amendment, Art. IV,  

securing t o  the  people the  right of snfety and protection of their  
persons and property against  unreasonable searches and  seizures. 
and providing t h a t  no war ran t  should be issued ex-ept upon proh- 
able cause, supported by oath o r  affirmation, and particularly de- 
scribing t h e  place to  be searched and  the  persons or things to be 
seized, a r e  not restrictive of the powers of t he  Slate,  and apply 
solely t o  t h e  Federal  Government. S, v .  Hickey, 45. 

2. Where a n  officer sees a person leave h i s  automobile with his appear- 
ance indicating t h a t  h e  had something concealed on his person and 
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COSSTITUTIOSAL LAW J-Coltt~jt~ied. 
reasonably giving the  impression t h a t  t he  person was  carrying in- 
toxicating liquor, the  officer may immediately ar res t  and search 
such person, and where n half-gallon of liquor i s  found on tlie per- 
son of the defendant the  action of the officer does not violate the 
provisions of Article I, section 11, of the  Sta te  Constitution. Ibid. 

CONTRACTS (Irisarance contracts see Ii isurance; qirosi-contracts see Quosi- 
Oontracts;  contracts of infants see Infants  B, of cities see Municipal Cor- 
porations F ; novation see No\ ation ; specific perforu~ance see Specific 
Performance; subscriptions for charities cee Snbscriptions). 

A Requisites and  Validity 
g Co~t?uc. ts  Ti'orh.t~g F rc~nd  011 Coirrts 

1. Where under the terms of a contract certain creditors and stock- 
holders of an  ins011 exit corporation in the hands  of a receiver agree 
to  procure the  5ale by the  receiver of the corporate property to the  
iiefenrlants for a sum sufficient t o  pay the costs of receixership and 
the  liabilities of the corporation othcr th:m to the  plaintiffs. and 
tlie defendants agree to buy in the property and to organize a cor- 
poration with a paid in  capital stock ill a certain a m o u ~ ~ t  and t o  
issue to  the plaintiffs stock in  such corporation to a n  agreed amount, 
upon the  procurement of t he  sale by the  receiver and i t s  confirma- 
tion by the court, and the r c l e a s ~  by the  plaintiffs of their claims 
against  the receiver a s  stockholders and creditors, and the  p a j -  
ment of all  other claims and cobts by the  receiver: Held, the con- 
t rac t  was  not founded upon a n  agreement to  work n f raud OII the 
receiver and the court, and the defendants may not maintain tha t  
i t  w a s  ~ o i d  a s  against  puhlic ~mlicy on this grou~icl. H n r r ~ s  t .  
ComoTli, 133. 

F Actions for  Brrach. 
b Secessit!j of Performauce, Totdo' ,  or  Reudinehs to P e r f o r n ~  

1. Where a contract i s  entered into whereby a bztnk, in anticipation of 
i~isolvency. agrees to  transfer a l l  of i t s  assets t o  another bank, and 
give bond with i t s  directors a s  sureties to indemnify the trans- 
feree bank against  loss in case the liabilities exceed the asbets, and 
the t r anqfe~ee  bank agrees to pay off a l l  liabilitie?, and the  co11- 
t rac t  contains a n  agreement, incidental t o  the  main purpose of the 
contract and not considcxred by the  parties a s  a subctantial p a r t  of 
the  consideration therefor, whereby the transferee bank agrees to  
maintain a branch hank in  the  locality, rahject to the approval of 
the  Corporation Commiiqion: Held, in an  action on the  bond given 
in  :~ccordance n i t h  the contract i t  i s  not necescary for the t rans-  
ferce bank to  allege performances of the iricitlentnl ngrecment. 
Bank v. Bank, 577. 

COSVERSIOS-Allowme of interest  i n  actions for qee Intere5t F! a 

CORPOI(AT1OS COJIMISSIOK (Sale  and management of property of incol- 
vent bank see Banks and Banking I 1 1 ) .  

A .Jurictfiction and Powers. 
c Potcer to  Rcq~t t r e  Public-S'crvice Corporntions t o  Pror ide  Eqrtnl dccon-  

nzodntimu for  Rnces 
1. The Corporation Colnmissiorl i s  given plenary power by s ta tu te  to  

require bus lines operating between points within the Sta te  in  
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ctirrying passengers for hire. which a r e  public-service corporntions, 
to provide indiscriminatory separa te  ac'onimotlaticns for  the  car-  
riage of white and negro passengtlrs. and for  t l k r  i q x ~ r n t e  accom- 
inot1:~tions a t  thc hus statioils, tllr \\.orking ont of the‘ l)lnns or 
details  for the ~ n r p o s e  being res ted  largcly \ ~ i t l i i n  t he  discretioil of 
t he  Co~umission,  and  where this is  clone \vithout racial discriiuina- 
tion it i s  not  objrclionable a s  bciug i n  contravention of Thirteenth 
and Fourteenth Amendments t o  the  Federal  Consti t~it ion.  Corpo~.tr- 
tion Cofttnzissio~~ 2'. I ~ ~ t c r r n o i a l  Conmission. 318. 

CORI'ORAl'IOSS (Service of process on foreign, s c r  Procrse 13 d ;  I~anking 
corporations see Banlis ilnd Biinking; tasa t ion  of frai1~11i:~r and  prolwrty 
see Taxation B b. 

A Incorporation and Organization. 
a Grant  of Xigh-f to I ~ l c o ~ p o r a t c  b!]. nud fircpcrt'ino~y P o f ( ~ r 8  of f t n t e  

1. Stntutory ;~u tho r i ty  is  nct.ess:try to  create il c,orporation or to merge 
or consolitlate exist ing corporations,, 11ii11 the  Sta te  retains visitorial 
niitl snl)crvisory powers over corpor:ltions created, cborisolidatetl. or 
merged under  i ts  s:\nction. Conc.1~ Co. L.. Ilarttress, 524. 

C Directors. 
c Duties ( lnd  Llnbilitics 

1. TT'lwre t h e  president of a real  es ta te  corl~oration fraudulently con- 
verts the fniids of i ts  customers to  the  use of tlie cor]?or:ltion over :I 

long periotl of time, and the  directors know of, or sl~oultl bnve tlis- 
covered siicli f raud cn  tlie pa r t  of their  ofticer by -he  esercise of 
reasonable diligence in the  perforinnnce of their  duties, nn netion 
will lie by the pcrsons thus  defrauded against  tlie tlircctors. .1iin11i.s 
v. S I~a rpc ,  3G4. 

D Stocks. 
1Z 1'1.ansfer of f fork 

1. Where  the o w l e r  of certificates of stock in a c o r p r a t i o n  cntlorsps 
t h f w  in blt11111, and they a r e  purc11:1st~l 1)s R tbirtl pzrsoil, t h ~  pnr- 
chaser h a s  t he  right to have the  shares  he has  thus ;)urcllnsed cnil- 
celed on the  books of the  corporation and new certifi-ates issued to  
him, and  where  i t  appears t ha t  sue11 purcllaser paid the  re;lso~i:tl)lr~ 
value of the  shares a t  the time, in good faith,  withonl- k n o w l e t l ~ t ~  or 
notice of f r aud  in the  procurement of the  seller's endorsement in 
blank, i t  is  immaterial  whether t h e  corporation issuing the  new 
shares hnd ~ ~ o t i c e  of the  fr:luJ, or mist:tkenly :~dv:sed  the  seller 
t ha t  the  shares  had not  been transferred ;it the t ime the  seller atl- 
vised tlie corporation not  to  t ransfer  them, ant1 thc  seller may not 
recover of t he  corporation f o r  so  transferring t h e  shares,  or ag i~ ins t  
t h e  purchaser. Grcen v. F u ~ - + ~ i t u r e  Litlcs, 10.4. 

G Corporate Powers  a n d  Liabilities. 
b Ultra Vires Acts a.11d Contracts 

1. Where  a bank transfers all  of i t s  a s s ~ t s  t o  another  bnnk and gives 
boud with i t s  directors a s  sureties to  indemnify the  t lansferee bank 
against  loss in case the  liabilities exceed the assets, and the  trans- 
feree bank agrees to  pay off a l l  liabilities of the  t ransferer  b a n k :  
Held, upon t h e  execution of the agreement by the  trr.nsferee bank, 
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neither t h e  stockholtlers nor  t he  cretlitors of t h r  t ru~lsfc~rc~r  bank 
can con l~~ la in .  ant1 the  t ransferer  b i l ~ ~ l r  : ~ n d  i t s  sureties, having r r -  
wived the  lanefit  of t he  contrnc*t, a r e  c ~ s t o l ~ ~ e t l  in :a11 ac t io~i  011 the 
bond to  set up  the  defense t h a t  contract w:ls tt1ti.c~ 'irts the, t r a ~ i s -  
f(brce bank. (See. :~lso,  l\Iunicip:~l ( 'orp. F e.) Rrrrrk L'. I{trirli. 477. 

c Iiept.fsolfatio)~ of C'orpot'c~tio~t b)] Oflco-s atld .l yo i t s  
1. The  prcsitlrnt of n co r~oru t ion ,  c'.r 1.i t o m i t ~ i ,  is  t he  yencral a g c ~ i t  of 

the  cor1)or:ltion with the  implictl authority to 1c:li.e l a ~ ~ t l s  or buil~l-  
ings nwcssxry for the  I~usiness l)ur!~oscs of t he  corl~tmltion.  :illti 
:in i i istruuiel~t of this cliaracter s i g ~ ~ c d  Iry hiln in his oHic3;ll cxl);icity 
is snfficiclit to  I~ ind  the corlwrntio~l t l iougl~ Ire in i~y 11;rvt' Ii:~tl I I ~  

express : ~ ~ ~ t l l o r i t y  to (lo so. and  wlrerc' the  l t w o r  has  I I I : I ( ~ ( ~  t l i~l  
lease contract  \vith tlle corporntio~i tllrongll t h e  l)resit lwt,  :11111 there 
i s  I I ~  el-itle11c.e t ha t  he  hntl notice of any 1iruit:ltion of the iml)li~ld 
authority of the  president to esecute the lease i n  question, lip is  liot 
hol~url by any sncli s t v e t  limitation. Trus t  C'o. v. ?'r.u)fsit Llirc,.s. 
G75. 

2. TVhere a duly ~: isse t l  resolutiou of t he  I)oarcl of directors of :I corlmra- 
tion givcs gnicr;ll authority to  i t s  11wsidcnt to 11orrow ~ncmt~y : r ~ ~ t l  
niortgnge the corlrornte 1)rollcrty for the pnr1)osr. :111cl thc' l)resitlrut. 
ill order to  m c ~ t  the  rcqnirenitlnts of the I e ~ ~ t l r r .  Ilas Il:~tl cert:kin (.or- 
porate property tleetled to him :111(1 11i1s persoi~ally givc.11 ;( niortg:~ge 
tlwreon t o  the le~it ler  and then rc~wnvcyrcl tlle l~ ro l~ t ' r t y  to tllrx cor- 
~ ~ o r a t i o ~ l  wl~ich  nssnn~r t l  the  indel)tctl~icw. ant1 tht, elltircl lrrocertls 
of t he  lonu i s  turned over t o  the co r l l o ra t io~~  \\-11ich nsixs tht. flnltls 
ti! t ake  up n vnlid corporate mortgage on the  same 1;lnils a ~ l d  for 
the  general 1)usiness of t he  corgor:~tioli, the  l)resitlrut rrc,c$i\.ir~g 110 

personal benefit from the  t ransact ion:  Ilcltl ,  the  mere f i ~ c t  t l i :~t  tlip 
directors 11:ltl i111t giveu t h r  antllority to  tlitk l~res i t le~i t  to  ~u:l l<r the 
particn1;ir t r : ~ ~ ~ s a c t i o n  does not render i t  roitl. but voit lal~l(~ ouly. 
ant1 the  ac t  of  the  corporation in so receivilig the I w ~ ~ e t i t s  is :I ratifi- 
cation thcrcof, :rnd tlie notes in the  11i1ncls of a l~ll~.cll i ist~r in d u r  
course for  value Ivithout noticae a r c  valid. ant1 n lml  tllr i~ isolve~wy 
of the cor[ )ornt io~~ suc.11 pnrcllnser's cl:li111 t o  tile cxt rn t  of tile 
value of the mortgnge lien is  superior to  t h ~  clnims of gt.11ernl ullsc- 
cured creditors. 31o1~l's v. I'. cC- I?. C'oi'p.. 706. 

e Co~lftxcts crutl LiabiIiiic>s 

1. I t  i s  not required by s t a tu t e  t h a t  a lessee cor1)or;ition sl~oultl sign a 
lease, C .  S., 11';8, applying only to c.onvey:tnctw. :\11t1 tllr falilnrc of  :I 

lt%ee co r l~o ra t i c~~ i  to  affix i t s  seal  to  ;I lease to it of l i l~ids liectLssi~ry 
to t h r  pur1)osr of i t s  l~nsilieas tltiw  o or of itself r c ~ ~ ~ t l c r  tlir. l rnsr 
inrnlid.  Il'rlist C'o. r'. Transit  Liircs, 675. 

2 .  The fac t  t ha t  oue corpor:~tion has  1)nrcl~:lsc~d a11t1 t i ~ l i ( % ~ ~  il c o ~ ~ v ( ~ y : ~ n ~ . e  
of the  pruperty of :knother corl~uration tlow I I O ~  : i l o ~ ~ e  111:llie the  
vendee l in l~le  for  tlie dt3bts of the  vendor, untl villcrt,, in  ;III action 
ag;~ins t  the  vendor m t l  vendee coryioration to recover cli~~uujies 
allegctl to  have' 11ee11 11c',vlig~11tly inflicted 11~' t h r  vcntlor prior to 
suo11 conveyances, i t  is  not nllegcti or 1)roveIi tlltlt tlic v r ~ ~ d o r  n:w 
insolvent o r  t h a t  t he  coi1reg:iuce was  made to  lliuder, delay or de- 
f r aud  creditors, or t ha t  there had b e ~ n  a merger or consolitli~tio~l of 
the  corporatiolis, or i h a t  tlle vendee had agreed to assume the lia- 
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bilities of the vendor, or that  the vendee was a new corporation 
organized to take over and operate the business of the rendor, or 
that the vendor has ceased to exist as  a corporation: Held, the 
vendee may not be held liable to  the  lai in tiff for injuries sustained 
from the alleged negligence of the vendor, and C. E., 1138, does not 
alter this result, its effect, if applicable, being to render the con- 
veyance void a s  to the plaintiff, who could then levy on the prop- 
erty under esecution on a judgment against the vendor, and C. S ,  
1013, applying only to the sale in bulk of a large pnrt or the whole 
stock of merchandise. BegnelZ u. Coach Co., 688. 

H Insolvency and Receivers (Contract of rtveiver for stile of corporate 
property held not fraud on court see Contracts A g 1; insolvent 
1)anks see Banks and Banking I ) .  

b Asscts a ~ i d  Choses i l l  -4ction Passing to Rrceiiier 
1. Where the directors of a corporation are directly liable to third per- 

sons ilealing with it arising from the defalcation or mismanage- 
ment uf its officers, it is not a cause of actioil aribing only to the 
corporation that passes to the receiver upon its inr,olrency, requir- 
ing the permission of the court to maintain it. M;~znis v. Pliarpe, 
364. 

c3 Claims Agaiusf Rece i~er  crnd Ordo- of Pu!~rnc,rt 
1. Where the president of a corporation having general authority to  

borrow money for the corporation has certain corporate property 
transferred to him and gives a mortgage thereon to a lender and 
reconveys the property to the corporation which itssumes the in- 
debtedness and receives the full benefit of t h ~  ti-ansaction with 
knowledge of its har t1  of directors, and the notw thus secured 
come into the hands of an innocent l~urchaser for value without 
notice: Held, upon the insolvency of the corporatioil, the holder of 
the notes secured by the registered mortgage is e n t i l l ~ d  to a prefer- 
ence to  the extent of the value of the mortgage lie11 as against the 
general creditors of the corportttion. Jforris v. I'. 6. B. Corp., 705. 

J Consolidation and Merger of Corporations. 
n Distiwtio~i Rettceoz Consolidation. a l ~ d  Merger 

1. Whether the union of two corporations is a merger or consolidation 
is not determined by appearance of n merger from the retention of 
the name of one and the abantlonnlent of the name of the other, nor 
the use of thc word "merger" in the statute under v,liicli the union 
is accomplished when i t  is  apparent that it is not used in its tech- 
nical sense, bnt the provisions of the statute under v7hich the union 
is accomplished controls, whether it provides for a merger in  the 
technical sense or whether it provides for a consolidation. 

COUNTIES (Taxation by, see Taxation; County Property not subject to 
tasation see Taxation B a 1; County highways see Highways C, Courts 
see Courts R, Schools see Schools). 

A Governmental Poners and Functions. 
n Sature  of Cozc~ty Gocer~rme~rfs and I'O~CCIX i l l  Geileral 

1. A county is a governmental agency of  the State and an intesral por- 
tion of the general administration of State policy. O'Berr!/ v.  
Xeclilotbzcq Coullty, 357. 
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E Fiscal Management, Public Debt, and Application of Revenue. 

d Application of C'ounty Funds to i t s  Jiunicipalities wtdt*r  Legislative 
Authority 

1. Where by authority of s ta tu te  a board of road commissioners for a 
county has  been created with full charge of the roads of a county 
and by later ac t  the sheriff of the county is  directed to pay to the  
cities and towns of the county fifty per cent of all  taxes levied 
and collected for road purposes in such towns, to be held by their  
respective treasurers and expended upon their  own streets and 
roads, and  by a later ac t  the  board of county road commissioners 
is  abolished and their  duties fixed upon the county commissioners, 
with provision that  "all taxes and other funds applicable to the 
roads of the  county tha t  may be collected in the  fu ture  shall be 
deposited with the county treasurer" : Held,  construil~g the various 
acts i n  pa r i  materin,  there is  no repugnancy between the act abolish- 
ing the  county road commissioners and the  act providing that  the 
municipalities 'eceire a p a r t  of the revenue for  road purposes, and 
i t  is  the duty of the county treasurer t o  pay to the municipalities 
the  fifty per cent of such revenue according to the  terms of the 
statute.  Leonard v. Sink, 114. 

COURTS (Supreme Court see Appeal and E r r o r ;  Justice's courts see Justices 
of the Peace;  Remora1 of causes to F'ecleral, see Remoral of ( 'nuses;  
Ve~lue  see Venue). 

B 'County Courts. 
e Appeals from County Courts 

1. On an appeal from a County Court created by chapter 520. Public- 
Local L a n s  of 1915, amended by chapter 15, Public 1,ocal L a n s  of 
192.5, to the  Superior Court, a "statement of case on appeal" is  
necesaarj, and where the appellant fails  to serve hrs ease on a l~peal ,  
the  appeal is  subject to dismissal uriless some error  appears on the 
face of the  record proper, and  where i t  appears from the record that  
the  action was  dismissed in  the County Court upon the plea of Tes 
~ u d t c a t a  for that  a n  action betneen the  same l m t ~ e s  on the same 
subject-matter had been nonsuited on i t s  merlts and there is  no 
fin(1mg that  t l ~ e  evidence i n  the  second action n a s  subs tan t l a l l~  
the same, the  judgment of the Superior Court remanding the cauze 
to the  Count3 Court for tr ial  \\ill be affirmed on appeal to the 
Supreme Court. C'happell v. Ebe? t ,  575. 

COVENANTS see Deeds and Conveyances C g. 

CRIBIINM, LAW (Grand J u r y  see Grand Ju ry  ; Bail see Bail B ) .  

G Evidence in Criminal Cases (Evidence of particular crimes see Particu- 
l a r  Titles of Crimes; right of accused mot to be compelled to testify 
against  self see Constitutional Law F). 

a Presumpt io~ls  and Burden of Proof 
1. A defendant in a criminal 1)rosecution may rely upon the presump- 

tion of his innocence, which remains with him throughout the  trial, 
and introduce no evidence in his own behalf, and though this may 
have i t s  moral effect on the jury, i t  does not of itself create a pre- 
sumytior~ against him a s  a mat ter  of law, and the question of his 



856 INDEX. 

CRIMINAL LAW G-Co~ctimtcd. 

guilt is  for  the  determination of the  jury under the evidence, wi th  
the burden upon the  S ta t e  to  prove him guilty beyond a reasonable 
doubt. C .  S., 1799. S. v. AfcLeod, 649; S. v. Spivey, 655. 

c Character Evidence 

1. Where a defendant in a criminal action testifies in his own behalf, 
but offers no evidence a s  to  his character,  the  Sta te  may offer 
evitlence of his bad character,  but such evidence ~ f f e c t s  only his 
credibility a s  a witness, and a n  instruction t h a t  such evidence might 
be taken a s  suhstantive evidence of guilt will be held for reversible 
error.  S. v. Trogdon, 167. 

d Mattlirtlity a r ~ d  Competewy in General 

1. TT'here a defendant in a criminal action depends upon proving a n  
alibi hy showing by his witness that  a t  the  time the offense was  
committed tha t  he  w a s  a t  her house in a different place, and, in 
contrndictiou of tlie testimony of such witness, a n  r f icer  arresting 
the tlefendant testifies t h a t  on the night of the ar res t  h e  called 
up tlie telephone number of the residence of this witness and that  
a. female roice ansrvered and  said t h a t  she was  i r  the residence 
called for,  but was not the person asked for, but that  she would 
call her sister, who was such person, and then another female voice 
a n s n c v d ,  identified herself, and said the defendant had not been in 
her house: Held, sufficient evidence that  t he  witness herself had 
answered the  phone and was  competeut a s  evidence tending to con- 
tradict  her  testimony to the contrary. S. v. Bur leso?~,  .61. 

2. Upon the  trial  for  a homicide, testimony of a deaf mute  tha t  he saw 
the defendant take  the a r m  of the deceased "and make like to cut  
him" is  competent with other testimony to like effect and a s  
substantive evidence. 8, v. Jones,  701. 

c H e a r s a ~  Evidence 

1. Where there is  evidence t h a t  the  prisoner on t r ia l  for murder was  
a t  the time of the killing with another stealing chickens, testimony 
of a statement made by the other person in the :ibsence of the 
prisoner t h a t  the prisoner had done the killing is incompetent a s  
hearsay, and i t s  admission upon the trial  over the objection of 
the accused is  reversible error. 8. v. Simmoi~s ,  599. 

2. Testimony of the sheriff t ha t  a suspect of t he  crime told him to get 
the present defendant and "you will he on the right track," not 
made in the  presence of the  defendaxt, i s  inadmissible a s  hearsay 
evidence, and i t s  admission over the objection of the defendant is  
reversible error.  8. v. Setxcr, 663. 

1. TT'herc evitlence is talien upon the  voir dire a s  to tlie competency or 
voluntariness of the  confession of the  prisoner char,:rd with mur- 
der, the prisoner, a t  his own requmt, is  entitled to be heard a s  to  
the  voluntariness of the  confession, anti a denial of the right will 
he held for reversible error a s  denying to the prisoner the benefit 
of his own testimony and a s  impelling him to take the stand upon 
the trial  t o  deny i t s  voluntariness. S. v. Blake, 517. 
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m Weight and Suficiency 
1. A conviction of larceny may not be had upon evidence which creates 

only a conjecture o r  suspicion that  the defendant had committed 
the offense. S .  c. Battle, 379. 

2. I n  caws  where the  Sta te  relies upon circumstantial elidenee for ir 

conviction, the  circumstances and evidence must be such a s  to 
produce in the inintls of t he  jurors a moral certainty of the de- 
fendant 's  guilt and to exclude any other reasonal~le hypothesis, but 
the evidence should he submitted to them if thr re  is  any evidence 
tending to p ro le  the  fact in issue, or which reasonably conduces to 
i t s  conclusion a s  a fairly logical and legitinlate deduction, and not 
merely such a s  raises only a suspicion or conjecture, and i t  is  for 
the j u r ~  to say ~ h e t h e r  they a re  convinced from the  elidelice of the  
defenilant's guilt beyond a reasonable doubt. S .  v. VcLeod,  649. 

?z Circumsta~ltial Ecidence 
1. Circumstantial evidence is not only a recognized and accepted in- 

strumentaii ty in the ascertainment of truth,  but i n  many cases is  
quite essential to i t s  establishment. S .  2;. JIcLeod, 649. 

p Ecidence of Identity 
1. Where foot tracks found in connection with a crime correspond in 

every particular ~ ~ i t l i  the shoes of the defendant, including a 
peculiar mark r)n the  rubber heels, evidence of such similarity 
is  comrretent a s  tending to identify the  accused a s  the perpetrator 
of the crime, thc probative value of such evidence depending upon 
the attendant circumstances. S. v. 3fcLcod, 649. 

I Tria l  ( I n  prosecutions of particular crimes see Particular Titles of 
c r imts ) .  

g Instructicnes 
1. A11 introductory statement by the trial  court  in his instruction to the 

jury in a prosecution for murder tha t  he  would not take u p  the 
time of the  jury t o  read from his notes of the testi~nony in the 
case in the absence of requrst of counsel is  not error n h e n  he has  
ilevertheless stated the evidence in a plain and correct manner and 
declared arid explained the law arising thereon, C. S., 364, and 
judgment upon the verdict of guilty of murder in the first degree 
will be sustained when the record is free from error. AS. c. S a ~ ~ e r ,  
459. 

2. Where the  prisoner on trial  for murder introduces no evidence and 
relies upon his motion a s  of nonsuit, e r ror  of the trial  court  in 
stating his eontcntions tha t  the defendant admitted that  the de- 
deasrd's death resulted from a blow v i t h  a n  a s  or deadly weapon, 
will not be held a s  reversible error when i t  appears that  the court 
n a s  referring to evidence of n statement made by the prisoner a t  
the t ime of the crime, and must have been so understood by the 
jury when considered in i t s  immediate connection and in the light 
of t he  whole charge. 8. v. Spice!/, 655. 

j Xonsuit in Criminal Cases 
1. The function of the court when considering a motion to nonsuit is to 

determine the suficiencg of the  evidence to sugpnrt the verdict, i t  
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being the province of the jury to pass upon the weight and credi- 
bility of the evidence, and where the evidence viewed in the light 
most favorable to the State is sufficient to sustain a verdict of 
guilty, the defendant's motion as  of nonsuit should be denied. C. S., 
4643. S. v. UcLeod, 649. 

I< Judgment and Sentence. 

b Suspended Judgments and Suspended Execution of Judgments 

1. Where a defendant in a criminal action is found guilty and is  
sentenced for a certain time in jail, suspending rkxecution of the 
sentence for thirty days with a provision that a t  the end thereof 
capias to issue under the direction of the solicitor if the defend- 
ant  were found within the State:  Held, the essential part of the 
judgment is the punishment and the time the sentence should begin 
is directory, and the court may thereafter (in this case a period 
of four gears) upon its own initiative direct the t.xecution of the 
sentence theretofore imposed. Cases of suspended judgments and 
prayers for judgment continued distinguished. S, v. -McAfee, 507. 

2. Where the verdict finds a defendant guilty of a criminal offense, 
prayer for judgment may not be continued over the objection of the 
defendant. S. G. Jaynes, 728. 

L Appeal in Criminal Cases. 

a Prosecution of Bppeals Utlder Rules of Coztrt' 

1. An appeal in  f o m a  pauperis by a defendant convic~ed of a capita1 
felony will be docketed and dismissed on motion of the Attorney- 
General when not prosecuted a s  required by the rules of Court 
regulating appeals, after an esamination of the rword for errors 
appearing on its face. S. v. Stauley, 308; S. v. Brumfield, 613. 

e Review 

1. Esceptions in a criminal action to the rulings of the court wit11 
resprct to the admission of evidence as to an alibi relied on will 
not be held for error when all defendant's evidence tending to 
establish the alibi was submitted to the jury. S. v. Burleson, 61. 

2. Where n question asked by the solicitor of a physician calls for 
hearsay evidence, i t  will not be held for rerersil~le error if the 
question is not answered and it does not appear n h a t  the answer 
would hare been. S, v. Jones, 704. 

3. In this case held: defendant's esception to the exclusion of testimony 
sought to be elicited on cross-examination from certain of the 
State's witnesses who had testified to the good char:icter of another 
State witness and to the character of the deceased, offered as tend- 
ing to impeach such character witnesses, if i t  be conceded that the 
testimony was competent for this restricted purpose, its exclusion 
cannot be held for reversible error. S. v. Xitcheli, 807. 

CROPS see Landlord and Tenant C c ;  Laborer's lien on, see Agriculture. 

CXJRTESP-Sufficient estate to enforce specific performance against, see 
Specific Performance B a 1. 
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DAMAGES-In condemnation proceedings see Eminent Domain C e ;  allow- 
ance of interest  see Interest. 

DATIDSOX COUNTY-Bpplicatioii of road funds see Counties E d 1. 

DEATH. 
B Actions for  Wrongful Death (Negligenre resulting in death see Master 

and Servant C ; Highways B ; Homicide C ) .  
a Limitation o f  Actiows therefor 

1. C. S., 160, giving the right of action for a wrongful death to the ad-  
ministrator of the deceased confers a right not existing a t  common 
law, and the provision tha t  the action be brought within one year 
i s  a condition annexed to the  m u s e  of action and also a s ta tu te  of 
limitation in regard thereto, and a n  action brought against a resi- 
dent defendant by a nonresident plaintiff for a wrongful death 
occurring in another Sta te  i s  controlled by our s ta tu te  presc~ibing 
the t ime within which such action can be brought and not a 
genrral  s ta tu te  uf the  Sta te  in nhich the  death occurred whicli 
allows a longer period. Tigenbrun w. F l a n n e r ~ ,  39'7. 

2. Where, i n  a n  action to recover damages for  a ~vrongfu l  death,  the 
da te  of the death is  admitted in the  pleadings and summons bears 
da te  of issuance nit l i in one year therefrom, and these mat ters  
affirmatively appear in  the  record on appeal, the   resumption is 
t ha t  the evidence was properly before the  jury and the judgment 
of the  trial  court denying defendant's motion a s  of nonsnit, entered 
on the ground tha t  the action mar barred by the  statute,  will be 
upheld. C. S., 160. Harper v. Bullock, 448. 

DEEDS AND CONVICYANCES (Cancellation of for f raud see Cancellation of 
Instruiuents h b ;  Fraudulent a s  to  creditors see Fraudulent Convey- 
ances ;  Deed of gift void f'or fa i lure  to register see Parti t ion B a 1 ) .  

A Requisites and Validity. 
IL Undllc  Inflt~clzce 

1. I n  order to set aside a deed for f raud or undue influence the plaintiff 
must show tha t  the instrument did not express the  real purpose 
and desire of the grantor,  but was an  expression of the mind and 
nil1 of a third person in substitution thereof, and although moral 
turpitude or improper motive i s  not necessary, in this case held: 
the evidence of undue influence was  insufficient and a directed 
verdict on the  issue was  free from error.  0u;ens c. Rothrock-, 594. 

C Construction and Operation. 
c Estates and I)rtwests Created 

1. While ordinarily and standing alone a n  estate conveyed by deed to 
"R. and children, her  bodily heirs and assigns," would carry a fee- 
siniple estate to R., i t  will not so operate when taking the deed 
in its entirety, the  intent of the grantor  is  ascertained to convey 
the  lands to R. and her children a s  tenants in conimon, and such 
intent i s  i n  conformity with like expressions used in the other 
material  and relevant portions of the deed. Huckner w. V a p t a r d ,  
802. 

2. Where a conveyance of lands by the grantor uses the words in the  
premises to "R. and her children" in the  ivitnesseth clause "convey 
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to the said R. and her children, her bodily heirs and assigns": 
Held, the words "bodily heirs" refers to "children,' and the terms 
thus reconciled espress the intent of the grantor to rest the estate 
in R, and her children as  tenants in common, and the children take 
a vested interest in the lands so conveyed. I b i d .  

f Warrantics am3 Cotienants 
1. Where the grantor of lands covenants in his deed that  the title i s  

free and clear from encumbrances he is estopped from setting up 
a prior mortgage lien thereon in his own favor as  against his 
grantee or those claiming under him, and a demuriqer to the com- 
plaint of the purchaser from the grantee alleging these facts should 
be overruled, and the plaintiff is entitled to have the grantor 
permanently restrained from enforcing his lien and have the lien 
removed as  a cloud upon his title in the event of E verdict in his 
favor. Bechtel v. Bohamnon, 730. 

g Restrictinnu. 
1. Where the Court finds upon facts agreed that  res t r idons  in deeds 

in a development were not enforceable by the owners of other lots 
therein for the reason that the sulxlirision was nct developed or  
mapped by the developing company in accordance with a general 
plan or scheme, and that the restrictions were not enforceable by 
the developing company or anF one claiming under it, for the 
reason that  the developing company, a corporation, had been dis- 
solved, his judgment that the owner in the subdivisilm could trans- 
fer his lot to another free from the rtlstrictions, except as  to one 
applicable to all the lots, will be upheld on appeal. DeLaney ti. 

Ha?.t, 96. 

2. The mere fact that a development company has made and registered 
a map of larids showing its division into streets and lots of a cer- 
tain size, and has conveyed some of the lots by deels referring to 
the map and containing restrictions as  to the size of the lots, is not 
alone sufficient evidence of a general scheme or plan to include the 
remaining lots within the restrictive clauses of the ~onveyances or 
to create a right or easement in the absence of espress or implied 
covenants to this effect, and an order restraining the development 
company from dividing and selling the remaining la ids  into lots of 
a smaller size will not lie. Stephens Co. '. Binder, 226. 

3. Where, in an action against a grantor and a State institutioli pur- 
chasing land from him, the complaint alleqes that tl-e grantor sold 
the plaintiff lots in a develolment by deed containing a restrictive 
covenant against negro occupancy and col-enanted that  other lots 
in the development would be sold by deeds containing like re- 
strictions, according to a registered map, and that the grantor sold 
the State institution lots in the development by deed not containing 
the restriction and that the institution mas planning to erect a 
school for negroes thereon, and the plaintiff seeks to recover dam- 
ages therefor from the grantor, and attaches funds in the hands 
of the State institution: Held, the recorded map cf the tract is 
insufficient alone to show a general scheme for development, and 
ils. the absence of a n  admission by the institution or a finding 
up011 competent evidence that the lots purchased tly it  mere in- 
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eluded in a general scheme, it  is not bound by the restriction, and 
the complaint states a cause of action against the grantor, and the 
demurrer thereto was properly overruled. As to whether the State 
institution is bound by the restriction is not presented on this 
appeal. Enson v. Buffaloe, 520. 

D Description and Boundaries. 
c Sunciewy of Description and Parol Evidence of Identification 

1. A deed which fails to describe with certainty the property sought 
to be conveyed, does not fix a beginning point or any of the 
boundaries, and contains no reference to anything extrinisc by 
reference to which the description could be made certain, is too 
vague and indefinite to admit of par01 evidence of identification. 
and it  being impossible to identify the land sought to tre conveyed, 
the deed is inoperative, C. S., 992, not applying to such cases. Katx 
v. Daughtrey, 393. 

d Declarations as  to Boundaries 
I. Hearsay evidence of declarations of a decedent as  to the location of 

certain lines and corners of a tract of land in order to be com- 
petent must be of declarations made avte Zitem motnnb by a 
declarant dead when the evidence is offered and disinterested a t  
the time they were made. Thompson v. Buchanan, 278. 

2. Where the owner of lands has parted with his title testimony a s  to 
his subsequent declarations against the interest of those claiming 
under him is incompetent, but where eridence of like nature, effect 
and character has been admitted without objection, exception to 
the admission of such evidence will not be sustained on appeal. 
Ibid. 

3. Evidence of declarations of an adjoining owner of lands in dispute 
as  to boundaries and corners is admissible unk-s  made in his own 
interest, and under the facts of this appeal h r l d :  the reference to 
the matter under exception was too meagre upon nhich to a n a r d  
a new trial. Ibid. 

F Timber Deeds. 
a Rights a n d  Liabilities of Partics under Deed of Sfa~ldiug Timbev 

1. R'here the defendants entered upon lands of the plaintiff and com- 
mitted tres1)ass in cutting and removing trees growing thereon un- 
der an unauthorized contract made with the plaintiff's tenant-at- 
will. the defendants knoning of the tenancy and that their grantee 
did not claim the land ndrersely to the plaintiff, and no facts a re  
shown to estop the plaintiff, he may maintain his action for dam- 
ages, and a judgment of the trial court dismissing the action is 
erroneous. IZogers v. S t e p h m e ,  132. 

2. Where the grantor in a timber deed does not reserve title to secure 
the purchase price to be paid a t  certain intervals, and the grantee 
enters and cuts timber under the unregistered deed and sells the 
severed timber to another, the purchaser of the cut timber from the 
grantee is not liable to the grantor upon being notified by him after 
he had paid the purchase price to the grantee that the grantee 
had not paid the grantor therefor. Stanton v. Selignzan, 759. 
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DEMURRER see Pleadings D. 

DISCOVERY see Bill of Discovery. 

DIVORCE. 
B Grounds for Divorce. 

e Grounds for Divorce a Mensa 
1. The grounds for divorce a mensa given by C. S., 1660, are  available 

to the husband a s  well a s  to the wife, or as  stated by the express 
language of the statute to "the injured party." B r f w e r  v. B r e ~ e r ,  
669. 

D Jurisdiction, Proceedings and Relief. 
c Pleadings 

1. The law does not favor divorce and requires that in an action for 
divorce a m m s a  the plaintiff must state the circutnstances of the 
alleged acts upon which this relief is demanded with particularity 
of detail;  but where demurrer is not a t  first interposed, and the 
defendant previously files an answer setting forth such circum- 
stances with the particularity required in such cases, and denies 
the plaintiff's allegations in respect thereto, the d14ciency of the 
complaint thus being supplied, the pleadings will be liberally con- 
strued with a view to substantial justice betwe4.n the parties, 
C. S., 335, 549, and a demurrer then interposed on the ground that 
the complaint fails to state a cause of action will be denied. 
Brewer v.  Brewer, 669. 

e Instructions 
1. A statement made in the charge of the jndge to the jury in an action 

of the wife against her husband for permanent alimony that he 
could not specifically esplain when the condition of the wife would 
become intolerable, is not error, when taken in relation to other 
parts of the charge it appears that he has in substance charged 
the jury that both parties might become angry a l d  say and do 
things that they should not have said or done, but that such inter- 
mittent acts would not necessarily be sufficient to constitute a 
cause of action for divorce, leaving it  for the jurv to determine 
whether the "indignities" under the evidence was swfficient. Rod- 
m a n  v. Rodman, 137. 

DRAINAGE DISTRICTS. 
C Duties and Liabilities of District. 

a Duties and  Liabilities i n  Respect to Cmdit ion and Jlaintenance of 
Dams 

1. Where in a n  action against a drainage district the evidence discloses 
that in a prior action the district was ordered to maintain certain 
temporary dams until permanent dams could be elected in order 
to  prevent the overflow of waters from a canal, and that such 
temporary dams were mashed away, causing injury to the plaintiff's 
land from overflow water, an instruction to the jul'y that the de- 
fendant's liability was to be determined by their finding from the 
evidence whether or not defendant was negligent in failing to re- 
store and maintain the temporary dams pending the erection of 
permanent dams, as  required by the former judgment, is not error. 
Dunbar v.  Drainage Comrs., 487. 
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ELECTION see Wills F d. 

EhlBLEMENTS see Landlord and Tenant C c. 

EMINENT DOMAIN (Zoning ordinances a s  taking of property without com- 
pensation see Municipal Corporations H b 1, 3 ) .  

A Nature and Extent of Power. 

b Ex ten t  o f  Pou'er i n  General 
1. The right to take private property for public use is governed by 

statute, and the statutes under which this right arises are to be 
strictly construed. Light Co. 2;. Reeves,  404. 

C Proceedings to Condemn and Assess Compensation. 

e V e a s u r e  attd Amount  o f  Damages 
1. In proceedings to condemn lands of a private owner f'or the erection 

of an electric power transmission line, it  is required of the jury of 
view to fix the damages to the owner for the lands to be taken 
together with peculiar damages to his contiguous lands resulting 
therefrom, less any special benefits accruing to him by reason 
thereof. Light Cfo. 1;. Reeves,  404. 

f Appeal to,  atzd Didposition of Cause in  Superior Court 

1. Where the petitioner in condemnation proceedings and the owner of 
the land sought to be condemned both except to the report of the 
appraisers and appeal from tlle confirmation of the report by the 
clerk to the Suprrior Court, i t  is within the discretion of the trial 
judge to remand the case for another appraisal for errors com- 
mitted by the appraisers in making the award or for ambiguity in 
their report, or to retain the entire case for a jury trial and de- 
terniination in the latter court, C. S., 1724, and his refusal to re- 
mand the rase will not be held for error. Light Co. 7.. Reeves. 401. 

EMP1,OTER AS11 EJIPLOTEE see Master and Serrant. 

EQUITY-Subrogation see Subrogation; Rill of Discovery see Bill of Dis- 
covery. 

ESTATES see Deeds. \Tills, Party Walls, Partition. 

ESTOPPET, (Estoppel by judgment see .Judgments L ) .  

A By Deed (Ry corenant against encumbrances see Deeds C' f 1) 

n Crratiotf a,td Operation in G o l w a l  
I. Wllcrc the ovner of land adjoining a hank building has been i11- 

tluccd bj- the rece i~er  of the bank to give a release of his claim to 
an easement in an alleyway which had been closed by the bank 
under an  aareement that a certain sum of money was to be placed 
in escrow and used to pay damages pending the tleterrnination 
of the rights of the parties: Held,  the plaintiff is not estopped by 
his deed from bringing action against the rweiver f'or tlle damages 
sustained by him by reason of the closing of the alleyway, the 
bank haring received the benefit of the agreement. Fleishman c. 
B ~t?-rowe.~,  514. 
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C Equitable Estoppel. 

a Xature and Essentials of Equitable Estoppel 

1. Equitable and legal estoppels agree in that they prlxlude a person 
from showing the truth in an individual case; but legal estoppel 
shuts out the equity and justice of the individual case in i ts  
operation, while equitable estoppel prevents a person from assert- 
ing his rights under a technical rule of law when his conduct has 
bwn,,~.uch a s  in good conscience should prevent him from alleging 
and proving the truth. Bank v. Win&, 18. 

2. The intent to mislead is not an essential element in the doctrine of 
equitable estoppel in  paiis, nor is fraud and representation in all 
cases requisite, and the acts, conduct, and even silence of the 
party sought to be estopwd may be adequate. Zbid. 

3. Estoppel by misrepresentation differs from estoppel by record, by 
deed, or by contract, in that it  is not mutual, but applies when the 
representation of a material fact is false and should have been 
known a s  such to the party making it, and was calculated to, and 
did deceive another, causing him to suffer loss. Bank v. Clark, 169. 

4. The doctrine of equitable estoppel is entirely distincl; from the pre- 
sumption of an ouster created by continuous adverse possession 
for a period of twenty years. Thomas 2;. Convers, 229. 

b Acts aud Transactiov~e 0perat i )~g as Estoppel8 I n  Pais pa acts estopping 
c~rporat ions from pleading clefense of ultra wires see Corporations 
G b 1) 

1. Where the owner of personal property clothes another with the 
indicia of title, or allows him to appear a s  the owner, or as  having 
the power of disposition, an innocent third person d12aling with the 
apparent owner, and who has been deprived of his rights thereby, 
will be protected under the equitable doctrine of estoppel in  pais. 
Rank I>. Winder, 18. 

2. Where one having an inherited interest in diamonds g ves the posses- 
sion of the diamonds to his brother, and permits the wife of the 
latter to wear them as her own for years withoct Aaiming them, 
and after a separation from her husband she hypothecates them a t  
a bank for the security of her personal note given for borrowed 
money, the evidence is sufficient to be submitted to the jury as to 
whether the bank in lending her the money was seasonable in rely- 
ing upon or inferring the fact that all the diamonds were her own, 
and estop her brother-in-law from showing to the contrary in an 
action by the bank to subject the diamonds to the payment of her 
note. Zbid. 

3. Where the heirs a t  law of a deceased owner of lands have accepted 
and gone into possession of their parts of land under separate deeds 
esecuted by the deceased, but kept by him in a bank without de- 
livery until found by his esc~cutrices after his deatt, and by them 
recorded: Held, the heirs at law are estopped by iheir acts and 
conduct, and are  bound by the terms and conditions of their deeds 
which they hare accepted from thereafter successfully claiming 
that the partition by parol was invalid. Thomas v .  Con~ers ,  2". 
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ESTOPPEL C-Crn~tinued. 
4. The equitable owner of lands under a t rus t  created by payment of 

tlie consideration for the  lands would be estopped by his acts and 
representations, made to a creditor of the holder of the legal title, 
tha t  the  lepal title was  absolute, from asserting his equity against  
such creditor when the creditor has  acted upon the representations 
to  the  prejudice of his rights. Sissen v. Bnker,  433. 

5. Where a creditor of a holder of t he  legal title to lands under a 
registered deed contends that  he  was  induced to ler , credit to such 
holder b . ~  misrepreseritations of the  onne r  of the equitable title 
the legal t i t le was absolute, and the only evidence of such mis- 
represe~ltations on the pa r t  of the equitable owner was that  the 
holder of the lepal title was  his secretary and w e n t  and had repre- 
sented that  he  held the absolcte title, but that  a t  the time he made 
the  representations he was  acting for himself and not the equitable 
owner :  Held, evidence of misrepresentatior~s by the o\%ner of the  
equity mas insufficient to be submitted to the  jury and motion a s  of 
nonsuit on the issue of estoppel should have been granted. Ihld. 

EVIDESCE ( I n  criminal cases see Criminal Law G ;  in particular actions or 
by persons in particular relationships see Particular Titles;  r e c e ~ t i o n  of, 
see Tr ia l  B ;  on motion to nonsuit see Tr ia l  D a :  declarations a s  to 
boundaries see Deeds and Co~lveyauces D b ) .  

h Judicial  Notice. 
a Matters of Which Judicial S o t k e  will be Taken 

1. Jutlicial notice may be taken of the fac t  that  a certain person is a 
special judge appointed by the Governor under authority of chapter 
137, Public Laws of 1929. Boha~tnon v. Trztat Co., 702. 

D Relevancy, Materiality and Competency in General. 
b Testinmn!/ a s  to Transuctions or  Communications with  Decedmf or 

Lunatic 
1. The l~rorisionu of C. S., 1795, ~ ~ r o h i b i t i n g  testimony of trarlsactions 

and cou~munications with a deceased person, hy a party in interest, 
may be waived by the adversary ~ ~ a r t y .  d ? ~ d r f f c s  1' Smith, 34. 

2. \Tl le~e a n  administrator brings ~roceedings  under tlie p~oxis ions  of 
C'. S , 900, et s fp  , t o  examine a defcnda~i t  to tlisccner tlsseti of the 
estate of the deceased, the  administrator waivw the  provisions of 
C .  9.. 1795, prohibiting testimony of transactionv or con~~nunicat ions  
n i t h  decedent, ant1 the teqtiruony thus taken may he ~ntroduced by 
the defendant in his o n n  behalf. IBid. 

3. The provisions of C. 8 ,  1795, excluding trstirnony of transaction* 
ant1 comm~inicatioiis with a deceased person Iry a party in interest, 
a r e  not col~fined to the parties to the action, but  extend to testi- 
mony of a n i tness  interested in the result of the action. H m e y -  
cutt  v. Burleson. 37. 

4. The i ~ ~ t e r e s t  which a married woman has  in the real property of her 
husband before and during coverture comes within the  intent and 
meaning of C. S., 1795, and will exclude testimony by her of a 
communication or transaction between her  husband and a deceased 
person a s  to a contract made between them nherehy a mortgage 
on the lands of her llusband executed prior to his marriage was 
to  he canceled by the deceased. Ibid. 
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EVIDENCE D-C'omtinued. 
5.  The mother, in her  illegitimate child's action against  the  es ta te  of t he  

deceased fa ther  on a contract  made by him for t he  child's support, 
is  not a par ty  interested in  the  event of the  action whose evidence 
on t h e  t r ia l  i s  excluded under t he  provisions of C .  S., 1796. ConTey 
2, Ca be, 29s. 

6. The testimony of a witness, in a n  action against  the  administrator of 
his dcceasetl brother-in-law to  recover certain sums  obtained by 
the  deceased on two vc~uchers made to a fictitious firm and em- 
bezzled by him, t ha t  be  collected the  vouchers for  t h e  deceased 
through his bank and sent  the  proceeds to the dt?ceased, is  not 
iiicomlwtent a s  falling within the lx-ovisions of C. S., 1795, pro- 
hibit ing testimony a s  to transactions o r  communi~'ntions with a 
tlecedent by a par ty  in interest ,  t he  ~ i t n e s s  not being a par ty  in 
interest  and having no  direct, legal or pecuniary interest in the  
event of the action. H. R. v. Hcgwood. 300. 

7.  I n  a11 action by t h e  ailininistrator of a deceased person against  a 
bank to recorer moneys deposited by the intestate,  resisted on the  
ground tha t  the  decease6 had authorized the  bank to pay the  
money u l ~ o n  his son's checks, t he  la t te r  being present a t  the  t ime :  
Hcld. the  so11 mas interested in t h e  e v w t  since he would b? liable 
to  the  plaintiff if he  was  not authorized to  d r a w  the  checks and 
possibly to the  defendant,  and  his testimony was  incompetent under 
C. S., 3796, and the fact  tha t  a th i rd  p?rson was  present ilt the  t ime 
of t he  transaction and testified a t  the  t r ia l  does not affect th is  
result. Donoho r.  Trust  Co.. 766 

c Fac t s  ill I ssue  and R e l e ~ n n t  to I . m e a  
1. I n  1)roceetlines to enjoiii a sale under foreclosure of :i deed of t ru s t  

where  t h e  plaintiff introduces evitlencr tending to show that  he  had 
not rert>ired the  loan for  ~ l i i c h  the dred of t rus t  was given, the  
ledger of t he  bnllli, identifietl a s  a record of tht> lender, \\it11 the  
hank showing two i t rms  fo r  the same amount  of t h J  loan rliarged 
iigninst the lender oil the day tha t  the  borrower c1t'l)ositetl a like 
amocn t  nit11 the  Iiank: H c l d ,  t he  ledger sheet was  properly e s -  
r l u t i t~ l  in the absence of evidence from \\hich the  jury could find 
tha t  one of t he  items clinrged to  account of the lcnder was  pait1 
to t he  borrower, i t  linving no probative forcc upon the fact  of pay- 
mcwt in issue, aiitl being irrelevant and immaterial .  Pf'f'blca v. 
Idol. J6. 

d Tent imo~i!~  (78 to Tclephoj~c C o ~ i % c ~ w t i o ? i s  
1. Testimony of a witiiess tha t  he  had hail a conrcrsatioii n it11 another 

person over the  tel(.phone is  admissible, if otherwise competent. 
where the identity of the  other persoil is  establishel by evidence. 
R. r.  Rut'1eso)i. 61. 

2 .  Where there is  evidence tha t  n witness requested t h ( ~  lonq-distance 
oilerator in tlie telephone exchange to connect the  n itness with t he  
te1el)hone in t he  office of the  l~laintiff in a nearby city, and tha t  some 
one r e s l ~ ~ u d t ~ l ,  saying tha t  he was  speuking from the  office of tlie 
1)laintift, t ha t  lie wns unable to give the  informat io i~  requested by 
tlie ~ i t n r a s ,  but tha t  h e  nould  11:lve the plaintiff's hookkeeger call 
tlie witness a s  soon a s  the  booltkerper came in,  wher~wpon t h e  wit-  
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ness gave his telephone number and town, and that  later in the  
morning the  witness was  informed by the  telephone operator tha t  
the  bookkeeper in the  office of t he  plaintiff \ \as  calling him, and 
that  he then had a conversation o re r  the long-distance teltxphone 
with a percon who represented himself to he.the bookkeeper in the 
office of the  plailitiff, n h o  infolmed the witness a s  to the identity 
of a n  article sold by the plaintiff nh ich  was later verified: H e l d .  
the identity of t he  person a s  the bookkeelm of the plaintiff was 
sufficient1~- establisl~ed b j  the evidence, and testimony of the  conver- 
sation by the witnew, bring otherwise competent, should have been 
admitted in evidc'ncr. Harcestrl- Co. ?I. CaldwclI, 551. 

f Tes t ln~ong Impeacl t ir tg ,  Cro)ztradicti~lg ol' Corroborating Wttncss 
1. I n  impeaching a witness, testimony a s  to prerious statements he  had 

made material  and relevant to his cause of action nhich mere in- 
consistent with his testimony on the stand, is  competent a s  tending 
to  weaken his credibility, and the exclusion of such testimony by the 
trial  court  entitles the defendant to a new trial. C l r c ~  c. f'rrrlrzor, 
200. 

2. Where the  plaintiff and the  cachier of a bank have testified that  the 
plaintiff had transferred certain fimds on cleposit in the  hank, the 
introducztion in evidence for  the  purpose of corroborating their testi- 
mony of a memorandum, testified by the  cashier t o  be a bank record 
and a correction of deposit, is not reversible error Nottc?Ie c. 
Board op Educat~on.  389. 

g Facts 11'tthzr~ Ktzozrledge of TVitilms 
1. TT11ere a qnestion is  asked the  plaintiff a s  a witness in his own 

behalf "what wa.s your untlerstanding?" of a contract rndtrrial t o  
the contro\ersy, "what was  the agreement?" and i t  alrl~cars that  the 
ails\\ e r  was  to the fac t  of agreement, the  atlmicbion of evidence 
thus adtlutwl will not be held for  error a s  relnting to the under- 
 tand ding of the witness. Fkishnzcrn I.. Bttrrolc'c?, 314 

h Stmllar Facts  or Trc~~tsclctionu 
1. While ordinarily evidence that  all i n j ~ ~ r y  occurred a t  another time is 

not competent in a n  action to recover t lan~ages for a negligent 
injury,  i t  is otherwise where the essential conditions of the events 
a r e  substantially alike, and in  this case hcld: that  the short  lapse 
of time between the  events i s  not a sufficient ground for a new trial  
McCord 7,. Har~?.uo~t-TI '~ ight  Co., 743. 

F Admissions. 
o By Par t t r s  or  Others Iittcreuted i i ~  Eren t  

1. \There a fa ther  qualifies a s  nes t  friend and brings action for  his 
infant child to  recover damages of the defendant for negligently 
running his autoinohile nl)on the child, evidence of the admissions 
of the fa ther  lnade before his appointment a s  next friend a r e  not 
admissible against  t he  infant plaintiff, and their  admission over the  
objection of the plaintiff is  reversible error.  Cook 1;. Edu-ardr,  73% 

e Admissiotl 111 Pleadings and Admissibility of Pleadings itt Evidence 
1. Where the  plaintiff in the  action has  offered in  eritlence certain alle- 

gations of the complaint and admissions in the answer, i t  is  compe- 
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tent for the defendant to introduce all paragraphs of the answer in 
which such admissions were explained or modific'd, but not of 
estraneous matter. Bridgers v. ?'rust Po., 491. 

I Documentary Evidence. 

b Accounts, Ledgers, Books, etc. (Verified occounts see Account. Action 
on C a 1) 

1. In  proceedings to enjoin a sale under foreclosure of a deed of trust 
where the plaintiff introduces eridence tending to s h m  that lie had 
not received the loan for which thc deed of trust mas given, the 
ledger of the bi~nk, identified a s  a record of the lender, with the 
bank showing two items for the same amount of the loan charged 
against the lender on the day that the borrower d?posited n like 
amount with the bank: Held, the ledger sheet was properly exclude3 
in the absence of evidence from which the j u r ~  coull find that one 
of the itenis charged to account of the lender was paid to the bor- 
rower, i t  having no probative force ul)on tlie fact of payment in 
issue, and being irrelevant and immaterial. Peebles a. Idol. 56. 

2. Where in an action against the administrator of the plaintiff's de- 
ceased auditor of expenditures it is alleged that the deceased had 
the power, in the absence of his supefior, to initiate and sigu 
vouchers of tlie plaintiff and that  the deceased, in -he absence of 
his superior, initiated aiid signed two vouchers to a fictitious firm, 
endorsed them, and embezzled the proceeds collected therefrom, the 
introduction of the original record vouchers entered in tlie regular 
course of business by the deceased in his handwriting and under his 
immediate control, and proved to have come from I he proper de- 
pository are  admissible in evidence ns verified regul lr entries, tlie 
original observer being dead. R. R. v. H e g ~ o o d ,  309. 

J Par01 Evidence Affecting Writings (As to identification of lands see 
Deeds and Conveyances D ; as to liabilities of makers and indorsers 
see Bills and Notes D c) 

a Explaitling, Yodifyiirg, or 1 aryit~y Terms of Written Itlst*un~etlt 

1. Where the owner of lalids receives purcl~ase-money notes for the 
balance of tlie purchase price of lands, and gives hi!; notes to the 
selling agent for his comulissions for making the sale, in the agent's 
action upon tlie notes so given him it may be shown by garol tliat 
the comniissions were to be paid only upon the amcnnt of actual 
cash the owner received from the laiids, especially when tlie notes 
themselves bear el idence of such agreement. Stockio)t c. Le)toir, 
1-18, 

2. Where the purchase-nioney note secured by mortgage is  given for the 
balance of tlie purcllase pricta of lands it may be s l i o ~ n  by par01 
evidence that it  was conteml)oraneously agreed betwe~'n the yarties 
that the maker of the note was to be discharged u l ~ n  his convey- 
ance of tlie lands to another who was to pay tlie coneideration and 
who were the real parties to the contract and for whom the maker 
of the note was acting, the gar01 evidence not tendin: to vary the 
terms of the written instrument, but being solely as  to tlie method 
of paynient contemplated by the parties. Justice a. C'oxe, 3%. 
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K Expert Testimony. 

a Conclusions and Opinions of Witnesses i n  General 
1. Where a chisel is used for cutting the bitulithic pavement on a city 

street for the purpose of laying pipe in the ground thereunder, and 
the injury in suit is alleged to have resulted from the failure of the 
defendant to repair the top of the chisel which was battered and 
shivered as the result of sledge hammer blows required in its use, 
testimony of the plaintiff that the chisel should have been dressed up 
"because it was dangerous," is in substance that if the chisel re- 
mained in this condition there was danger that slivers of steel 
would be severed from the sledge hammer blows upon its head, and 
is a "short-hand statemerlt of a collective fact" and is an exception 
to the general rule excluding a n  expression of opinion, and its ad- 
mission in evidence is not reversible error. XcCord c. Harrison- 
W r i g h t  Co., 743. 

b Subjeclts of Expert T e s t i m n ~  
1. Where a n  expert witness testifies that he had examined X-ray pic- 

tures of the injury, taken under his supervision, and that he had 
later lost them, it  is competent for him to testify from memory a s  
to what the pictures disclosed in regard to the injury in corrobora- 
tion of his previous testimony as to what he had discovered upon 
his examination of the injury, and the itdmission of such testimony 
is not an admission of the X-ray pictures as  substantive evidence, 
and an objection thereto on this ground cannot be sustained. Ti'ekh 
u. Conch Lint, 130. 

M Character Evidence ( In  criminal cases see Criminal Law G c) 
a General Rules Bo%wtling Bdmissibility 

1. In  an action by the wife against her husband for an7arding of perma- 
nent alimony under the provisions of C .  8 ,  1667, where the d ~ f e n d -  
ant  asks the wife's character witness questions to establish hi\ own 
g o d  character, he thereby ~ilaces his own character in evidence, 
and a question asked a witnew a s  to the general reputation of thr  
defendant as  being "mean to his wirer" is not error when the wit- 
ness has testified that  he knew the general repnt:ltion of the 
husband. Rodman 2;. Rodonan, 137. 

N Weight and Sufficiency (On motion to nonsuit see Trinl D a ) .  
b S u n c i e n c y  in  Gencral 

1. Where the insured has testified as  to the facts that wonltl, if found 
in his favor by the jury, entitle him to recover certain damages as  
indemnity against loss from sickness under the terms of the poliry, 
and also as  to a basis of fact for damages excluded by the term.: of 
the policy, i t  is for the jury to determine under proper instrnctionr 
upon the weight of the evidence the essential facts a t  issue. Jleits 
zr. Insurance Co., 197. 

EXECUTIOS. 
B Property Subject to Execution (Estate by Entireties see Husband and 

Wife G a 3 ) .  
c Interests, Rights and Equitits 

1, Where a n  insolvent legatee and coexecutor under a will distributes 
part of his legacy to himself with the consent of the other executor, 
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and uses such funds  in making improvements upon his wife's 
separate real  property with her  consent, a judgment creditor of the  
legatee may follow such funds  and recover from the wife to the 
es tent  that  her land was  enhanced in value by the improvements. 
but  not t o  the  extent of the  moneys s o  expended, and he  acquires a 
judgment lien on the separate property of the wife so improved. 
TVinches ta-S immom Go. v. Cutler, 331. 

EXECUTORS AND ADMISISTRATOIIS (Right to bring action for construc- 
tion of mill see Wills E i 1). 

B Assets, Appraisal and Inventory. 

a Assets of Es ta t e  
1. Money received by the  widow a s  heneficinry under the life insurance 

policy of her  deceased husband is not available to the  creditors of 
his estate. Article S,  section 7. Building and Loan =Lss)i. C. 
Stcairn, 14. 

D Allowance and Payment of Claims (Contracts for support of illegitimate 
child see Bastards) .  

a Liabilitll of Es ta t e  fo r  S e r r k e s  Rendered Ueceafied 
1. The value of services gratuitously rendered to a dtaceased perqon 

preceding his death a re  not recoverable against his estate,  and 
while in certain family relationships these services a re  presumed 
to be gratuitous, this may be overcome by proof of a n  agreement 
to  pay, or  of facts and c i r c~~ms tances  pwmitting the  inference tha t  
payment was  intended upon the  one hand and especte3 on the other. 
in which case recovery may be l n d  upon a qzrantum m w u i t .  Sesbi t t  
v. D'onolro, 147. 

c Medical and Funeral Espe?iscs 
1. Where the  husband has  voluntarily paid for  medical services ren- 

dered his  deceased wife, without any expectation a t  the  time tha t  
he would be reimbursed out of money belonging to  the estate of his 
wife, and in the  absence of a contract to tha t  effect, the espenses so 
paid a r e  to  be regarded a s  his own debt and the executor of the 
wife should reject a claim therefor. Bnt ts  v. Bnt ts ,  3!E. 

f Limitation of d c t i o ~ j s  m C1nirn.s Against  Es ta te  
1. While the s ta tu te  classifies funeral espenses a s  a debt of the  estate. 

C. S., 93, the amount due therefor cannot he regarded a s  a legacy 
in this State,  and where a husl~antl  who has  paid the funeral ex- 
penses of his wife makes claim therefor upon her e swuto r  and the 
claim is rejected, and is not referred in accordance with C .  $3.. 9% 
a n  action on the  claim is barred by his failure to brim: i t  within s i s  
nlonths from the time of i t s  rejection by the executor. C .  S., 100. 
Bnt ts  w. Bnt ts ,  395. 

E Sales and Distribution of Estate.  
b Payment  of Legacies rind Se t t l eme~ l t  of dmo?trf ts  Due  Es tn te  b y  Legatees 

1. Where a legatee under a will is  also a debtor of the e i ta te  i t  is  the 
r ight  and duty of t he  executor of t he  will t o  retain from his share  
a s  legatee whatever amount may be due by him to the  estate by 
prior debt or by reason of matters growing out of t he  settlement, 
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and a judgment creditor of the  legatee may not complain tha t  he  
was  thus precluded f rom collecting his debt. Ti7i?~c1iester-Simmonu 
Co. v. Cutler, 331. 

2.  Where a testator bequeaths the  residue of he r  personal property to  
t he  children of he r  brother, and  the personalty consists of stocks 
and bonds the  value of which in money i s  definite and determinable, 
and,  in an  action by the  guardian of the  legatees t o  ohtain posses- 
sion of t he  property, the  court  having jurisdiction finds a s  a fact  
t1i:lt i t  i s  to the  interests of the  legatees t ha t  t he  executor transfer 
to  the  guardian t h e  specific stocks and  bonds for  the  use of each 
according to  his ~ r o p o r t i o n a t e  sha re  instead of reducing the per- 
sonalty to cash, the  court has  the  power to authorize a sett lement 
by the  executor with tlle guartliau by t h e  t ransfer  of specific stocks 
and borids, and  a receipt by the  guardian according to  t l ir  order is  
a complete d iwharpe  of tlle liability of the  executor a s  directed by 
the order of court Trus t  Co. c. Il 'alto~r, 790. 

E X P E R T  TESTIJIONT see Evidence K 1). 

FALSE IBIpKISONJIENT. 
A Nature  and  Elements 

1. False  imprisonment is  depriving one of his liberty without legal 
process, arid malicious prosecution is  a prosecution founded upon 
legal process, but maintai~letl  n~aliciously and  without ~ ) rob :~b le  
cause. Rhodcs v. C'ollitln. 23. 

b Arrest n t ~ d  Impr i sowwut  
1 \There tlw uncontrovertetl evidence in a n  action for false ar res t  or 

imprisonment is  to the  effect t ha t  the tlefentla~lts procured from a 
ju5tice of tlie peace a war ran t  tor  tlie a r ~ e s t  of the plaintiff and 
accompariied the  process otfiwr n h o  ~ u s d r  the  ar res t  and took the 
plaintiff before t he  magistrate,  and tha t  t h e  plaintiff n:ts required 
to  and gave bond for  hiq aplwlralice. it is not er ror  for the court  to 
instruct  the  jury tha t  if the) helievetl tlie eridence to anqwer tlie 
issue a s  to  the  f a l w  arreqt in tlie affirmative IZhodcs n. Collitln, 23. 

c Withorrt Legal I'roccss 
1. Slander of a man is not a criminal offelire under on r  law, and where 

a marrant  fo r  a r r r s t  ha s  twen procured from a justice of t he  peace 
who erroneoudy issues it. : ~ n d  the parties charged h a r e  heen 
arrested alitl h a r e  given bond for the i r  apgearance, t he  n a r r a n t  
under which the  ar res t  was made is  void and the plaintiff in a civil 
action for  false ar res t  tliereunder m:iy rrcover such actual damages 
a s  lie may h a r e  s u % t a i n ~ l ,  and the question of good faith in t he  
procur:ince of the  war ran t  m a j  hear u11on the  measure of damages. 
but i \  not a defense t o  the  action Rhodes v Colli)ls, 23 

FALSE PRETESSE-Issuing worthless check see Bills and So te s  I f .  

FEDERAL COURTS-Remora1 of causes to, see Removal of Causes. 

FEDERAL EJIP1,OYERS' LIABILITY ACT see Master arid Servant E. 

FILLING STATIOXS see M u n i c i ~ a l  Corporations H b. 
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FOOD. 
-4 Liability of Manufacturer or  Vendor for In jury  to Consumer. 

b Cmtdition ond  I1rescrcatiow of Food 
1. Where, in an  action to recover damages for the wrongful death of 

the plaintiff's intestate, t11e evitlence tends to show tha t  the  intes- 
ta te  becilme sick af ter  purchasing and eating wieners bought from 
the  defendant,  and that  she complained of pains in  her stomach and 
tha t  she  continued to grow worse until her death rtbout two weeks 
later,  and tha t  the wieners were made in par t  of i.otten meat, and 
tha t  another in company with the intestate w a s  alsc, made sick from 
eating wieners bought a t  the  same tirue, with medical expert  testi- 
mony to the  contrary t h a t  death did not result from eating the  
wieners:  HcTd, the evidenve that  death was  the proximate result 
of the  defendant's negligence n a s  sufficient to be submitted to the  
jury and overrule defendant's motion a s  of i i on~u i t .  Harpe r  1;. 

Hztllock, 4-18. 

A S a t u r e  and Elements of the Crime. 
a Execzitim or  Alteration of Tt'riti~ig I'~rrporfi?ig t o  be ilct  op Another 

1. I n  order to constitute forgery there must be a n  esecwtion or  altera- 
tion of a paper-writing so  a s  to make the writ ing of i ts  alteration 
purport t o  be the act of another person, and where the writ ing 
alleged to be a forgery is a n  endorsement of a check in the name of 
the  payee per procuration or a s  agent without authority,  and the 
one $0 siguing receives the money thweou and fails or refuses to 
pay it t o  tlie pnyee, t he  ofl'ense is not forgery and the defendant's 
niotion a s  of nonsuit should be granted. As to  the nature  of the 
otyense, the question is  not presented on this appeal and not de- 
cided. S. v. Lamb, 423. 

1. Fraudulent intent is  an  essential element of forgery and where the 
defendant, on t r ia l  fo r  forgery in raising a check di.a!vn by himself 
a s  president of a corporation and another corporate officer for  dis- 
tribution of funds received Iry the  corporation uncler a fire insur- 
ance policy, contends tha t  he raised the  check a ld received tlie 
proceeds a s  attorney-in-fact for  his son who held a mortgage on 
the corpornte property destroyed by fire, and t h a t  he was  advised 
by a n  eminent attorney that  his son was entitled to the proceeds 
from the policy, testimony of the  attorney to this effect is  compe- 
tent upon the question of fraudulent intent, and i ts  esclusion is  re- 
versible error.  $. v. Luff, 600. 

FRAUD (Cancellation of instruments for,  see Cancellation of Instruments : 
conveyances fraudulent a s  to creditors see Fraudulent ('onreyances; in 
1)rocuring release from tor t  liability see T'orls c b ) .  

A Deception Constituting Fraud.  
b Duty of Pwchnse r  to A~caf t r i iz  fi'acta 

1. Where the evidence discloses tha t  the purchaser of a second-hand 
automobile had equal means of information with the seller a s  t o  
the  age and running condition of the  car,  and that  tlie purchaser 
was  not prevented from making a full and thorough examination 



FRAUD-Contir~ucd. 
of the  ca r  before t h e  contract  of purchase was  entered in to :  H e l d ,  
t he  purchaser may not successfully maintain a n  action for f r aud  
for  representation a s  to  i t s  age  or rurining condition. Rrn~rc t t  .c. 
Whippeft-Knight C'o., 98. 

FRAUDS, STATrTE OF. 
A Promise to Answer for  Debt o r  Default  of Another. 

1. Where in  order to proride a l ine of credit a t  t he  bank for his son the  
fa ther ,  without his son's knowledge, and I ~ f o r e  the  transactions, 
promised another t h a t  he would save him liarrnless if he  would 
endorse his son's notes, ancl thereafter t he  promisee signs t he  son's 
notes a s  surety and  is  required t o  pay them:  Herd, t he  promise was  
:in original ageemei i t  allti (foes not fall  within t he  prorisioiis of 
the  St;itute of Francis, imtl is  enforceable by the  promisee thougll 
not ill writiiig nor rignot1 as the  statutt> requires. Xezo U w n  u. 
Fisher,  385. 

B Contracts Affecting Real Estate.  
a Leases  

1. Where the  o ~ n e r  of 1:111tl agreeh t o  erect a crrtnin hind of I~nilcling 
tliertwn for  :I l)rol~ocetl le.set., ant1 makes a ])nrol lease for t he  
rental  of the pio11erty tor  three j e a i \  to tdke effect u l ~ o n  the com- 
pletion of the  1)uilding Hrltl, the lease for three jenrs  to  t ake  
effect in the  fu tu re  conles witliin the  proviaions of thr. S ta tu te  ot 
Brands,  and where in a n  :iction thereon the  l e * \ ~ e  dei~ieb the coil- 
t r ac t  of leaqe and pleads t l lr  statute.  lit' may not be held liable 
unless it n a s  executed in  nr i t ing ,  or some rucruorandum thereof 
made and signed by the  par ty  t o  be chnrgrrl t l ~ e r r n i t h  or by some 
other Derson by him duly authorized. I ~ r v c s f m m t  Co. r Z~~tde l ,  100. 

J Pleading, Eridence rind Trial .  
a Right to I'lecid. Rfatutc; Estopprl  

1. TVliere the fa ther  of ail illegitimate child contracts with i ts  mother to  
tlevise to sncli child n sha re  of his estnte equal to  the  share  of his 
legitimate children, and in consiBer:~tio~i t l~ereof  tlw mother #ires 
up  the cnstotly of tlie r l ~ i l d  ant1 forbears to take legal action against  
him, in nil action by snc.11 child to recovtsr t1:images against  t he  
estnte of the deceased firther for Ixeach of the contract to tlerise : 
Held. t l ~ e  contract was  supl~ortetl by s~~f f i c i e r~ t  consitieration. nntl 
the  deveasetl fa ther  l laring receircd thcl benefits of tlie contract his 
person:rl representatire \rill not I)? allowed t o  pleat1 the  Stiltute of 
Frauds .  l<edn~on e. Roberts. lfil. 

F K A U D U L E S T  COSVETAKC'ES. 
C Remedies of Creditors and  Purc l~nse r r  

1. I n  all action by a j ~ ~ d g m e n t  creditor t o  set  aqide alleged frautlulent 
conTeyances of property h? d ~ e r l s  of t rus t  arid niortgnges :I* made 
to  hinder. drlny and  defraud him in tlit, collection of his judgrunlt 
under e~ecut io i i ,  the  jointler tlierein of t he  grnntees and l~encl- 
ficinries in the  deetls i \  not objectionnl~le a'- a ruisjointlcr, C S.. -156, 
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and  demurrer to the  complaint alleging such conwyances entered 
on the  ground of misjoinder of causes and parties, and tha t  i t  
failed to s ta te  a cause of action is properly overru ed. Noorefield 
u. Roseman, 805. 

GARNISHJIEST-Garnishment of employer in  another strite defense in  
action for  salary see Judgments L c 1. 

GIFTS-Subscriptions for educational institution see Subscriptions A a 1. 

GRAND JURY. 
A S a t u r e  and Constitution of Grand Juries.  

a Sclectiox and Qualificcrtion of Jurors 
1. Where a juror i s  qualified to  serve on the  grand jury for a certain 

week of the term of the  criminal court, C. S., 2314, he is not quali- 
fied to serve for a diflerent week, and he  may not participate in the  
finding of a t rue  bill upon ail indictment dur ing the week of the 
term for which lie was  not qualified, and in  such cases the accused 
may successfully move to quash the  bill of indictment if he makes 
a rnotion therefor when he is arraigned to answer,  and before the 
jury has  been empaneled to t ry  his case. C. S., 2335. 6. v. Barkley,  
349. 

GUARDIAN A S D  WARD. 
C Custody and Care of Ward's Esta te  and Person. 

b Control and Custody of I'ropertu 
1. A guardian in another Sta te  of nonresident wards  may proceed to 

obtain possession of the  property bequeathed to the wards  and in 
tlie hands of an  executor in this S ta t e  under a will duly probated 
here under the provisions of C. S., 2195; C. S., 4C21, relating to 
property in the hands of a trustee residing in this State, is  not ap- 
plicable. Trus t  Co. v. Walton,  790. 

HEALTH see Constitutional Law C b 1. 

HIGHWAYS. 
B Use of Highway and Law of the Road (Homicide through negligent 

driving see Homicide C ) .  

a Right S ide  of Road and Law i n  Passittg O t h e r  Cars 
1. Where the evidence discloses tha t  the accident in suit  occurred when 

the  d r i ~  e r  of the  car  in which the  plaintiff's intestate was  riding a s  
a guest attempted to pass a car  parked on the highway, and that  i t  
was  struck by the bus on the  side of the road properly and lawfully 
occupied by the bus, with conflicting evidence a s  to the  speed of 
the  bus, and tha t  when the  bus stopped i t  was  almost entirely off 
the  hard surface, and that  it stopped within i t s  le igth, and that  
af ter  the accident the parked car  was  about the r e ~ l r  of the bus:  
Held, tlie sole p rox i~ua te  cause of the accident was  the  improvident 
attempt of the  driver of the car i n  which the  intestat11 was  riding to  
pass the parked car,  and a judgment as of nonsuit was  properly 
entered. Uuvko r .  Coach' Co., 8. 

2. Where there is  no allegation in the complaint in an  action to  recover 
damages for the negligent killing of plaintiff's intestate that  the  
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defendant 's  bus which collided with a n  automobile i n  which the  
intestate was  riding a s  a passenger was  on tlie wrong side of the  
road in violation of statute,  t he  testimony of a witness upon th is  
point is insufficient to  deny defendniit's motion a s  of nonsuit when 
taken in  i t s  related pa r t s  i t  tell&? to -how to  the contrary.  Ib id .  

3. Section 12 ( a ) ,  ch. 148, Pulllic Laws  of 1027,  as enacted for the  pro- 
tection of the  public upon the  roads ant1 higliways of the State,  
and i t s  violation i s  negligence per nc entitling the  person injuretl 
to  his damages when there is  a c a w a l  connection hetmeell the  negli- 
gent ac t  aiid t he  in jury  complainecl of. Tl'otfe 1;. Cotrch Line, 140. 

4. \There there  i s  evidence t end i~ ig  to show tha t  the  plaintiE's i n ju r j  
was  caused by tlie driver of tlie defendant 's  bus on the  high\vay in 
fail ing to  clear the auto~nobile of the  plaintiff a f ter  e n d e i ~ r o r i i ~ g  to 
pass i t ,  a f t e r  signal, w1ie11 going in t h r  same direction where t he  
road was  amply n ide ,  ant1 to t h e  contrary tha t  t h r  driver of the 
plaintiff's car,  just a s  t he  bus \ \as  passing, turned into the  bus, 
causing the  i n j u r j ,  the  ic<ues of i~egligei~ce,  contrilrutory ~~egl igence .  
and (lainages ic proper11 hubmittecl t o  t h e  jury under correct iil\truc- 
t i o m  from tlie court. I b i d .  

5. Where  t h e  evidence ill a n  ac,tioii to  recover damages for a n  illjury 
suutained in a n  automobile collision tends to sl lo~v tha t  the  plain- 
tiff's ca r  collitled with the  ca r  of the  defendant nh ich  wac driven 
\\itliout lights in ~ io l a t i t n i  of ('. S ,  X 1 5 ,  while the plaintiff was  
a t t en~p t ing  to p a s  another caar, ant1 t h a t  the  colliviolt occurred 
20 or 30 feet  beyond the  bepinnirig of  a white line on the h ighnay  
and  63 or 70 feet before a slight curve, and tha t  the plaititiff's 
vision \VRS ~ inohs t r l~c t ed  for  a distxlwe of 750 o r  910 feet a t  the  
[mint of the  accident:  H r l d ,  n judgment a s  of noniuit  entered on 
the  theory t h a t  the plaintiff wa.: guilty of contributory negligence 
in a t t en~p t ing  t o  pass a veliicele upon the  crest of a grade or llpon 
a curve ill the highway in violation of ('. S.. "821 ( 5 5 ) ,  j.; error,  the  
cqnestiou of l)ro\imate cause being for  tlie determillatiol~ of the  
jury. Cook 2'. H o m e ,  739. 

1. The 1)urtleii i\ upon the  plnintiff to  prove each of the elelne~lts Iieces- 
s a i y  to  con\t i tute n e g l i ~ e i ~ c e ,  and \ \here i n  a n  action to rtLcover f o r  
ail in jury  alleged to have hren cauwd  by t l ~ e  defendant's driving an 
nutornobile 1r;lst ail o b t r n c t e d  intersertion a t  a cl~eetl in e\cee.; of 
fifteen miles per hour. ( '  S., WCi"(-l(i), and  the  defrndant does not 
a t l~n i t  t ha t  the  intersection n :IS ohstmcted,  but the  testim(111y of one 
t ~ i t n e s s .  if belieretl, \vould h r  sufficient to chow tha t  the  clefeni1:~nt's 
view was  crbt ructed:  Held ,  a n  invtrllction ~vhiceh a\uunies the  fac t  
tliat t he  intersection n a s  o h ~ t r n c t e d  is  reJ erslhle error,  the qnection 
le ing  for  t he  determilintioil of the jury from the evirlence Rlcdtl L'. 

Holmcs, 640 

2. Where the  e~ i t l ence  in a n  :~ction to recorer clani:~res for a n  injury 
rrceived in all antomol)ile collision a t  ail intersection of 11ul)lic high- 
n a y s  t e ~ i d s  to  show tliat the  defcntlant stopped his car  not o ~ e r  four 
feet beyond the point of intervec.tiol1 ant1 t h a t  the  plaintiff \va< d r i \ -  
ing his ca r  a t  a ilwetl in e\-cehs of tha t  allowetl by l a w .  Hcld, t he  
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evidence of contributory negligence was sufficient to be submitted 
to the jury, and the question of contributory negligence and proxi- 
mate cause i s  for their determination. Liske v. TVaLton, 741. 

c Speed on Highways 

1. On appeal an  instruction of the trial court to the jury will be con- 
sidered with the evidence in the case, and an instri~ction that  it is 
negligence as  a matter of law for a person to drive a car on the 
highway a t  such rate  of speed that  the car cannot be stopped within 
Llle distance which the driver is able to see an  object on tlle highway 
in front of him, is not held erroneous where the evidence discloses 
that  the driver could have seen the wagon, which he hit, a t  a 
distance of one thousand feet. Welch v. Couch Line, 130. 

e Parking on  Hightcays and Parking Lights 

1. Negligence in parking an automobile on a public highway in violation 
of C. S., 2621(66), to be actionable must be a prosimate cause 
of the injury in suit, and where the plaintiff fails to show by his 
evidence that such violation was a l~roximate cauw of his injury, 
a judgment as  of nonsuit is p r o p e r l ~  allowed. Burke v. Coach Go., 8. 

2. Where in an action to recover damages for an injury received in an 
autonlobile accident ocrurring in another State the evidence tends 
to show that  the automobile in which plaintiff was riding as  a 
guest collided with the tail gate of the defendant's tluck which was 
parked partly across the highway without a tail light in violation 
of statute of the jurisdiction wherein the accident occurred, and 
such negligence was a proximate cause of tlie injury is suficiellt 
to sustain a verdict in the  lai in tiff's favor. Tl'illirrms 2;. Express 
Lines, 193 ; Ucffee v. Warren, 672. 

g Contribzctovy Xegliyence 

1. Where there is evidence tending to show that the drivt?r of the plain- 
tiff's car turned into the defendant's bus as  tli~? latter, after 
siglialling, was passing the plaintiff's car, both going in the same 
direction, and per contra, an instruction to tlle jury to tlie effect 
that the plaintiff cannot recover if the defendant has satisfied them 
by the greater neight of the evidence that the plail~tiff was guilty 
of contributory negligence and that such contributory negligence 
was the ~ r o s i m a t e  cause or one of the prosimate causes of the 
injury in suit, is not error. Volfc v. Coach Line, 140. 

2.  I n  this case where the defendant had parked its car on a dark night 
upon the side of the highway without a tail light, and there is a 
reasonable inference that under the existing condit ons the plain- 
tiff could not have seen the truck in  time to have c~voided the in- 
jury, in the exercise of ordinary care, the question of contributory 
negligence upon the issue is for the determination of the jury. 
Williams c. Express Lines, 193. 

3. Evidence in this case that  the plaintiff suddenly ran in front of 
the defendant company's bus is held suficient to sustilin an affirma- 
tive answer to the issue of contributory neg1igen':e and bar a 
recovery. Sezc'torr v. Brassficld, 536; Bailey v. J l c K a ~ ,  638. 
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4. Where the plaintiff in a n  action to recover damages for a n  injury re- 

ceived in a n  automobile accident is  a mere invitee o r  passenger in 
one of the  automobiles tlriven by the  owner entirely independently 
of the  plaintiff and not under his control, and there is  no cvitlence 
tha t  the  driver nnil t he  plaintiff were engaged in n joint enterprise : 
Held,  t he  negligence of t he  driver, if any, is  not imputed to the  
plaintiff, and he  may recover of the defendant if the  defendant 's  
neg l ige~~ce  was n 1)rosimate cause of the  injury.  XcGce v. Il'clrren, 
672. 

5. Contributory negligencr, in order to bar a recorery, mnst be a 
prosim:ite cause of the injury,  which is  ordinarily for the  de- 
termination of the  jury. Cook 7.. H o r w ,  739; Liskc 1.. Tl7aIto~l, '741. 

i Ecidcnce ccnd Sonsui t  
1. \\'here in all action to recover damages for the  killing of plaintiff's 

intestate alleged to have I w ~ i  ~~eg l igen t ly  caused by the  driver uf 
a n  automobile, i t  is  required tha t  the  negligence complained of 
must  h a r e  been n proximate cacse of the injury,  and where the 
plaintiff fai ls  to s l ~ o n  by his cviclence tha t  such nrgligenc2e was ;I 

p ~ o s i m a t e  cause of his injurg,  n judgment a s  of nonsuit is properly 
allo\red. Burlie c. Coach Co., 8. 

2. Where a passenger in a bus operated by a coach line bas  been injured 
in a collision 1)ctwecn the  bus and a n  automobile g o h g  in  the  
olqwsite tliwction. d r i v c , ~ ~  negligently from one sitle of the road to 
the, other, and there is  rvitlcncc~ tha t  t he  bus wns esceecling the  
s t i~ tu to ry  speed limit, or was  operattvl a t  such a speed a s  to  en- 
danger life, limb and property, and tha t  t he  injury to the plaintiff 
would not have occurred escept for the  esclessive speed of the  bus :  
Held,  tlle v io l a t i i !~~  of the  legal speed limit is  negligence, and not 
merelg eridencap of neyligenct,, and when the l~ rox ima te  cause of the 
i11ju1,y is ac~tic,nnl)l(~, rind the  coach lirle may not escape liability 
therefor on the  g ~ o u n d  tha t  tlw ca r  with which the bus collided 
wns also neglijiently tlrivon, nntl a j udx rn~n t  a s  of nonsuit is  
111,operly tlenietl. La) icmter  1 . .  Corcc;h Linc,  108. 

3. \\'here the  entire tiridelice in a n  action to recorer damages for in- 
juries receiretl by 1,laintiff from lwirig struck, \rllilc rwjssi~!g a 
rillage stveet, by reason of the  alleged negligence of t he  driver of 
the  d (~ fend i~n t ' s  anto-truck, is to the  effect t ha t  the [rlaintid 
~l t~gl igent ly  stc,p~;ed in f ront  of t he  truck in such manner a s  to  
make the accitlcnt unnvoitlab!e, excelbt the  testimony of the 1hir1- 
tiff's witness, who did not see the accident, tha t  he  saw the  truck 
bring tlriven a t  a sl)cwl of forty-five miltbs a n  hour, indefinite a s  
to t h t ~  exact t ime and the distance f rom tlle plaintiff, is  insufficient 
on appeal to disturb the  judgmrnt a s  of 110~1suit. Bailcy 1;. J f cKay ,  
639. 

C County Highways (Application of Davidson County road fund see 
Counties E d 1). 

a Powers of County Highway Commiseion 
1. Where a county highway commission i s  given authority by s ta tu te  

"to abandon any existing county road or convert i t  in to  a cartway" 
and "to change or relocate any existing road, and add any new 
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roads," and the  power thus  given is limited by a n  amendment 
adding the  words "as now given county commissioi~ers by statute" 
a f t e r  the  word "cartway": Held, the  limitation of the amendment 
refers only to  "abandonment" and  conversion into a "cartway," 
and  the  county h ighnay  commission is  given power to  make a 
change in a n  old road by discontinuing a short  section thereof 
without giving notice required of county comn~issioners by C .  S., 
3762, but such discontinuance will la restrained unti l  adequate 
access to  a cemetery along the discontinuance i s  provided. Hinnant  
r. Highzcau Commission, 293. 

HOMICIDE. 

A Homicide in General. 

a Degrees and  Elemettts of Homicide 

1. Where the evidence upon t h e  t r ia l  of a homicide tends t o  show the  
defendant guilty of murder  in the  first or second degree, and the  
defendant h a s  admitted t h e  killing with a dangerous weapon under  
circumstances making him guilty of mmslaughter  a1 least, a charge 
of the  court to  t he  jury fully defining the  three degrees of t he  
homicide arid pointing out their  constituent elements and  distinctive 
features,  and placing upon the  Sta te  t he  burden of proving the  
defendant guilty beyond a reasonable doubt of murder  either in 
the  first or second degree, and imposing upon hirr. t h e  burden of 
satisfying the  jury of circumstances sufficient to retluce or mitigate 
t he  offense to  manslaughter is  not erroneous, there being sufficient 
evidence of the  two great  offenses. A. 7'. Purlser, 629. 

B Murder.  

a X u r d e r  in the F i r s t  Degree 

1. Flight is  not evidence of premeditation and deliberation. N. r. 
Evans,  82. 

2. Testimony of threa ts  against  the deceased made by the  defendants 
two years prior to the  homicide may be received in evidence a s  
corroborative testimony of evidence of threa ts  made thereafter.  
S. v. 11 ishon, 562. 

3. The premeditation and deliberation preceding the  killing of another 
necessary to constitute murder  i n  the  first degree does not depend 
upon the  length of t ime between tlie formation ot' in tent  to kill 
and the  esecution of t ha t  intent,  and where the ev~dence  tends to 
show that  the prisoner was  violating the prohibition Ian ,  had armed 
himself with a concealed weapon, and. when apprehended by a n  
officer, t ~ i r d  to  hide h is  liquor and get away,  and when notified 
of t he  1)urpose of his ar res t ,  w11ipl)eci out his pistol with his r ight 
hand, \ ~ l l i c h  had been untler his overalls for  quit,? a while. and  
shot and  killed t h e  officer : Held ,  thcl evidence of premeditation 
and  deliberation was  suficitwt to war ran t  a verdict of murder in 
t he  first degree. C. S., 4200. S. 1'. Econs, 82. 

4. I f  the  prisoner kills simultaneously with the  formation of the  intent 
to kill there is  no premeditation, but if he weighs tlie purpose to  
kill long enough t o  form a fised design which h e  executes a t  a 
snbsequent time, however soon o r  remote, there  is  sufficient pre- 
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meditation and deliberation, and  in determining the  question of 
premeditation an(l deliberation i t  is proper for the  jury to consider 
the  conduct of the  prisoner before and af ter ,  a s  well a s  a t  t he  
time of, the  homicide. Iliid. 

5. IYhere in a prosrcution for murder  there is  evidence tending to show 
that  t he  defendant knew t h a t  he  was  wanted by officers of the  law 
;111d tha t  the dec'eased, in company with other officers, inquired for  
the  defendant a t  t he  house where he  was  stayiug and were told 
t ha t  the defendant was  a t  t he  ba rn  when in fac t  he was  in the 
house, antl t ha t  thc  defendant stepped out of the  house, saw the  
officers, \vent hack into t he  house and fired the fa ta l  shot with n 
pistol f rom a cr:tck in the  door. with evidrnce to  the  contrary 
tha t  he  (lid not shoot until he  had been shot a t  by the  officers 
\vhile he  was  a t t empt i r~g  to escape: Held, the  evidence of pre- 
mcditntion antl deliberation was  sufficient to be submitted to the  
jury. ('. S.. 4200. and the  refusal to give the  defendant 's  prayer 
fo r  nn ins t rur t io~i  tha t  h e  could not be found guilty of murder  in 
the  first degree was  not error.  C. S., 565. S. v. Macon,  483. 

6. Evidel~ce of defendant's guil t  of murder  in thi? first tlegrce held 
sutlicient. A'. 'v. ZJurhw, 629; A'. 1 . .  XcLeod, 649 ; S. v. Spicey .  656. 

C Manslaughter. 
a Segliyei icc or C u l p a h i l i t ~  o f  Defe)idant  

1. Involuntary manslaughtr r  a t  common law is the  unintentional killing 
of n h u ~ u n n  bcing without malice by a n  unlawful ac t  not amount- 
ing tv a felony or by an  ac t  naturally dangerous to huuiiln life, 
or by negligently doin:: a lawfcl act ,  or negligently failing or 
omitt ing to  perform a duty impcsrd hy law. 8. 1'. S ' a f f ~ f i e l d ,  652. 

2. Thc violation of :I s ta tu te  enactd for  tlie purpose of protecting the 
public travrlilig 011 the puhlic hiyh\v:~ys of t he  S t a t e  is  in itself 
sufficient for a c: nvictit rl of manslaughter if the  violation is  in 
causal rt~lntionshil) with the  injury or n 1)rosimate cause thereof. 
Ibid.  

:3. The manifest o l~jec t  of C. S.. 2@2l(63) is  to protect thc~ public by 
reyuiring the driver of all automobile upon the  11ublic highways 
of the S t a t e  t o  stop and ascertain th r  circumstal~ces and  conditiol~s 
a t  Iligl~\v:iy intrrsectio~!s, ~ a r t i c u l a r l y  wit11 referenre To traffic, with 
$1 vic~w of tletermining I\ hr thcr  in t h r  rsrrc4se of (Ice care 1 1 ~  may 
go u lmi  the intersecting highway with rrnsonabIr safety t o  himself 
and others. ant1 \vhtlre t he  defendant ill a l~rosecution for  man- 
slaughter fails  to stop, hut has  knowlcclgr of the conditions and  
has  a11 u~ iobs t~~uc te t l  view of tlie highway for  n long distance, and 
t h e w  is no evidence tentling to sho\r t ha t  he had violated any 
other s ta tu te  or tha t  he \vns negligent in any other reslwct, t he  
evidence alone tha t  he  had violated the  s t a tu t e  in the respect 
stated is  i~~sufficieut to t ake  tht3 case to the  jury, there being n o  
evidence tha t  the  violation of the  s ta tu te  was  a proximate cause 
of the  de:itb or in causal  relation thereto, and  defendant's motion 
a s  of ~lolisuit ,  made in ap t  t ime should have bren granted. Ibid.  

4. Where a convirtion of involuntary ~uanslaughter  is  sought for the  
fa i lure  t o  observe n positive dutx  imposed by s ta tu te  with reference 
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to the  driving of automobiles upon the  S ta t e  highways (C. S., 
2621 (63),  Michie) , the  question of proximate cause must be shown 
beyond a mere chance or  casualty. Zbid. 

E Excusable or Justifiable Homicide. 
a Self-Defense 

1. One \vithout fault  in bringing on the  affray may kill in defense of 
himself or  his family when he believes it to be necessary to  pre- 
vent death or  great bodily harm, and has  a reasonable ground 
for  the belief under the  facts and circumstances as they appear 
to him, the jury to determine the reasonablenescj of the belief 
upon which he acts. N. 2;. C l e ? ~ n .  79; S. 1.. Parker,  629. 

2.  I n  tht. esercise of the  right of self-defense more forre  must  not be  
used than is reasonably 1lt'CeSsilry under the circumstances, and 
if escessive force is  used the p a r t s  charged is :uilty of man- 
slaughter a t  least, but the  law does not require juries to measure 
with esactness and nicety the amount of force used if one is really 
acting in self-defense. S .  v. Gletln, '79. 

3. Upon evidence, tending to show tliat the defendant was iii a room 
12 s 14 feet a t  the back of a store with only one loor a s  a n  en- 
trance,  through which the  deceased came and angrily said to the  
defendant that  he  was  tired of him, and added while reaching fo r  
his pistol, "Ilnmn you, I mill Bill you," resulting in a struggle in 
nliich the deceased was  shot and killed: H e l d ,  reversible er ror  
for the judge to charge the  jury that  if the  aqsault or1 the defendant 
was not felonious the  defendant ~vould  be required to re t rea t  before 
h r  \vou:d lw justified in  taking the  life of t he  oth?r,  there being 
no avenue oyen to the  defendant. Zbid. 

4. Where the defendalit in a prosecution for murder contends that  he  
shot t he  deceased in self-defense af ter  the deceawd had wounded 
him nhi le  attempting to ar res t  him ni thout  a warrant ,  and  a l l  the  
evidence tends to show that  the  defent1:mt shot the deceased before 
the t l t ~ e a s r d  or any of his companions had informed llim of their 
gur l~ose  to ar res t  h i m ;  that  neither the deceased liar any of his 
cwm1)nnions hat1 attempted to ar res t  the defendant prior to tha t  
time, and there is evidence that  the defendant shot af ter  premedi- 
tation and delibrration: I i t l d ,  i t  \ \ a s  immaterial tliat the oficers 
had no warrant  for the  defrndant 's  arrest ,  and the refusal to in- 
struct the  jury a s  to the lnnfulness of the  ar res t  n a s  not error,  
:1nd kcld fur tho . ,  there was ample evidence tliat the officers had 
i easonable grounds for arresting the drfendant ~vitl iout a warrant ,  
('. S., 4544, ant1 all instruction that  the jury might find the de- 
fentlaut guilty of murder in the  first or qecond degree, or of 
m:rii~lxugliter, or acquit him, was not error. S ,  c. M o c o ~ ,  483. 

5.  \\'liere in stating the general principles of the law of s?lf-defense the  
court does not accurately instruct the jury a s  to tlle defendant's 
duty to retreat ,  the charge will not be held for reversible error 
11 here in applyinz the principles to  the evidence the vourt correctly 
charres  that  the defendant could stand his ground if he was  
without faul t  aiid if the deceased attacked him with a knife and 
1)ut him in fear  of great h d i l y  harm or  death,  and if the defendant 
had reasonable grounds for  such fear.  A. c. Wishon, 762. 
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G Evidence of Homicide in General. 

a Weight awd Supeiencu 

1. Evidence of defendant's guilt of murder in the first degree held 
sufficient. A. 1.. Parker,  629 ; S. r .  XcLeod, 649 ; S. v .  Spiceu, 655. 

d Relecancu and Materiality attd Competency 

I. 111 a prosecution of a husband for the murder of his wife evidence 
that he failed to provide or help purchase a coffin and clothes for  
the burial of the  wife is incompetent a s  evitlence of his guilt of her 
murder when i t  appears from uncontradicted evidence that the  
husband \\as out of a jtrb and without means a t  the time, and a n  
instruction to the jury that i t  might consider this circumstance 
in so f a r  a s  i t  related to the defendant's att i tude toward his wife 
antl so far  as  the jury thought i t  threw light ul)on what the de- 
fendant did to his wife is reversible error, and the judgment of 
second degree murder \\ill be set aside and a new trial ordered 
on aplwal. S. c. Birkmat~,  545. 

2. Where the defendant admits he had "words" with the  clereaseci, and  
that tlie killing occurred a t  tlie first subsequent meeting betweell 
him antl the deceased, the admission of such testimony will not he 
held for reversible error on the defendant's appeal from a convic- 
tion of murder in the second degree, the testimony being evidence 
of premeditation and deliberation constituting murder in the first 
degree of which the defrnd:~nt was acquitted. S'. c. IITishon, 76'2. 

H Trial. 

c I)~structio,is i u  Homicide Cases in Ge)za'al 

1. Where tlie tcstirnony of the prisoner on trial  for a homicide is to the  
effect tha t  he killed the deceased by cutting her throat with a 
razor after he had provoked her to attack him with a small knife,, 
:rtitl that in tlie fight thus caused he was the aggressor, without 
evidence on his part  of self defense, the eeect of the prisoner's 
o n n  evidence is to show the offense of manslaughter a t  least, and 
the statement ill the charge to the jury that  prisoner had admitted 
this degree of the offensr ic, not reversible error. 8. 1;. Parker,  629. 

8. Where in a 'harge to  the jury upou a prosecution for homicide the 
'ourt inadvertently uses th r  word "choked" in defining legal proro- 
cation n h i t h  would reilure the crime from murder in the second 
degree to manslaugl~ter, when the defendant had testified that  the  
c leceas~l  assaulted him n i t h  a knife, the inadvertence will not he 
lielcl for rerersible error when it  is apparent that the jury were 
uot misled thereby and a definite application of the principle to the 
fa& of the case was la ter  made by the court. S. 1;. Ti7!sI~o/~, 762. 

HUSBASD A N D  WIFE (Divorce see Dirorce).  

B Rights, Duties and Liabilities (Widow's liability on note gircn for 
husband's defalcation see Bills and Notes A a 1, 2, 3 ) .  

d Wife's Right  to Jfaiittain, Action I n  Tort Against Huslraiid 

1. An action by the wife against her husband for a negligent injury 
will lie in the courts of this State, C. S., 454, 2513, and after sum- 
mons has been duly served and a verified complaint filed in accord- 
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ance with statute,  a judgment by default and inquiry may be 
entered against  the husband upon his failure to  answer. 3 C .  S., 
597 ( a ) .  Ea r l e  v. Earle,  411. 

f Living Espemes  and  Xecessariee of W i f e  
1. Where the  husband has  voluntarily paid for medical services ren- 

dered his deceased wife, without any expectation a t  the time tha t  
he would be reimbursed out of money belonging to the estate of his 
wife, and in the absence of a contracst t o  that  effect, the  expenses 
so paid a r e  to be regarded a s  his own debt and the executor of the 
wife should reject a claim therefor. Ba t t s  1;. Bat ts ,  395. 

G Property. 
a Rights artd Liabilities in, awd Imidcnf s  of Esta tes  bu Eutireties 

1. Where the  husband purchases lands and takes title to himself and 
wife by entireties, and they execute a mortgage on the  lands to 
secure the balance of the purchase price, and t11e husband dies 
leaving a 11 ill f rom which his wife dissents:  Held, a s  between 
the wife and the esecutor of the husband they ari? liable a s  joint 
makers of the note, each for half thereof unaffectwl by the wife's 
dissent from the will, although she  takes title to the  whole of the  
lands a s  the survivor. T m s t  Co. v. Black, 219. 

2. Where the hcsband and wife a re  joint makers of a note secured by 
their  mortgage for the balance of the  purchase pri?e of lands held 
by them by entireties, their  liabilities on the note a re  joint ant1 
several, C. S., 458, 3041, 3166, and ul)on the payrrent of the note 
by one of them the  other may be held liable for contribution, the 
incidents of the estate not being incidents of the  note. Ibid. 

3. Under judgment against a husband and wife upon their joint note 
given for the  balance of the purchase price of lantls held by them 
by entireties, execution may be issued against  the land so held. 
Ibid. 

ILLEGITIMATE CHILD s re  Bastards.  

A Right of Tenant in Common to Improvements or  Compel~sation therefor. 
a Upon Parti t ion or  Foreclosure of Land 

1. Khi le  C. 8.. ch. 12, Art. 29, does not apply to tenants in common or 
mortgagors and mortgagees, yet upon equitable principles a tenant 
in common placing improvements upon the property is entitled to 
have the pa r t  so improved allotted to him in  partition and i t s  
value assessed a s  if no improvements had been made if this can be 
done without prejudice to the  interests of his cotclnants, but this 
equitable ~ ~ r i n c i p l e  does not apply a s  between morticagor and mort- 
gagee. Lauton c. Bvrd, 466. 

I S D E P E N D E S T  COXTRACTOR see Master and Servant U a. 

ISDEX-of mortgages see Mortgages C c 3. 

1X\'DICThlER'T-Quasl1ing for improperly constituted grand ,jury see Grand 
J u r y  A a 1. 
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"INDIGNITIES" see Divorce D e 1. 

INFANTS 
B Contracts. 

a  Validity and D i s a f i m z a t m  
1. An infant  may disaffirm his contract  a t  any t ime a t  or before h i s  

arriving a t  full age  n i thou t  liability, upon the  restoration of the 
property, for i ts  use, deterioration, o r  damages for i t s  detention, anCI 
where in an action fo r  the  pu rc l~ase  price a n c i l l a r ~  proceedings 
in claim and delivery a r e  insti tuted,  t he  filing of a n  answer hy 
the  infant  without a guardian,  and his retention of the  property 
under a replevy hond will not h a r  him f rom thereafter setting 111) 
t he  plea of infancy, and  upon judgment for  the  return of the  
pro pert^, tlie infant is  entitled to  recover the  amount paid by h im 
on the  purchase price, and i s  not liable on the  replevy bond for the 
retention or deterioration of t he  property while in his possession 
thereunder. JlcComzick v .  Crotta. 664. 

INJUNCTIOKS (Vio1ation of ordinance may not be enjoined see h1nnicil)al 
Corporatio~is H e 3 ) .  

D P r e l i m i n a r ~  and Interlocutory Injunctions. 

1. Ordinarily a restraining order nil1 he continued to t he  hearing when 
i t  is  made to a1)pear t ha t  thereby no harm will result to  the  de- 
fendant and tha t  t he  plaintiff might suffer grea t  injury if it is  
dissolved. Cul l i ) f s  t). S ta t e  CoUrye, 337; BIades ti. Sirnrnr,)~~. 444. 

INSTRUCTIONS see Tr ia l  E 

INSURANCE (Sure ty  bonds see Principal and Sure ty ) .  
L) Insurable Interest .  

a  I n  Rcal Property 

1. The life estates of tenants in common in a lot upon which a houqe 
is  si tuated i s  a n  iiisurable intere4t in t h e  house, and a polic) 
of fire insurance issued thereon is  valid and enforceable. HO~tcli 
L-. Ins .  Co.. 30:X 

E The  Contract in General. 

1. Where a policy of fire insurance is  ambiguouslr expressed and capable 
of two re:~sonal)le interlwetations, the interpretation more f a ro r -  
able t o  t h r  insurcd nil1 be adopted by t h e  court. Reutfc7tt 1.. 
Ins.  Po., 174. 

2. I n  construing a contract of file i i~$urance  the courts a l e  a t  liberty 
to c o n r ~ i l t r  the purpose of the contract in secuiing the  intcxrc<t of 
the  mortgagee when tha t  purpose necessar~ly  and p l a i n l ~  al ,pralc 
f rom a perncal of thc  entire wiitinp, and, n h e r e  there :ire wme-  
wha t  inconsistent yrrovi\ions, t ha t  construction will be adopted 
~ h i c h .  nh i l e  not giving effect to all provisions, will a t  the  same 
time plainly tend to carr3 out  the  clear purpose and intent of tlie 

rittc.11 instrument. l b f d  

3. A policy of insurance indemnifying against  loss caused by specified 
accidrnts n ill s tand a s  the  contract of the  parties,  merging all prior 



884 INDEX. 

INSURAECE E-Continued. 
parol agreements therein, unti l  reformed for  f raud o r  mutual  mis- 
take,  which must IE established by the  plaintiff 1)y clear, cogent, 
and convincing proof. Bur ton r. Ins .  Co., 498. 

c 12efo1matton of Insurance Contracts 
1. I n  order t o  reform a contract  of accident insurant-e for  f raud or 

nlistake i t  is necessary for  the  plaintiff in the  suit  to allege and 
prore  the  f raud or mistake and h a r e  issucs passed cl)on by the  
jury, and  where the  action is  founded only on thr. allegation and 
eritlence of the  f r aud  and  deceit without the  neceswry prayer for,  
and issue on rc'formation, t he  plaintiff may  not recover for  a n  
in jury  from a n  accident not covered by the  policy, and  the  courts 
will a t  most place the  parties in stntu quo by reimbursing the 
plniiltiff for t he  premium paid with interest. Burton z'. 1 ~ s .  Co., 
498. 

G Transfer  of Policy. 
a Transfer  bu d yreement 

1. \\'liere a n  insurance company consents to  t he  t rnns fw  of the  policy 
by the insured t o  another who i s  a tenant in common for  life nit11 
him, t h r  conipany is  estopped to deny the  ra l id i ty  of t h e  transfer.  
Hotrck r. Ins .  Co., 303. 

J Forfeiture of Policy for  Breach of Promissory Warrant. i ,  Covenant, or 
Contlition Subsequent. 

d to Gire Xotice of Accident m d  Clutnz, f o r  Dmnuyes ( Insurer  
may  not h a r e  judgment against  insured set  nside for  surprise fo;. 
fai lure to  g i r e  notice see Judgments K a 1) 

1. The contlition in a policy of accident insurance th t  t notice of a n  
ncc4dent covered by the  policy be given the  insurer immediately in 
\ r i i t ing  \\ill be construetl to mean v i t h  reasonable promptness, or 
to iiupose upon the insured the  duty  to exercise reasmable  diligence 
in giving the  required notice, measured by his ability and o p p  r -  
tcni ty  t o  ac t  ill the l)reniires, and  a forfeiture of the policy for 
failure t o  comply strictly with such p ~ o r i s i o n  will not be  declarrd 
where t he  notice given complies substantially with the  spiri t  aiid 
nieaning of t h e  contract .  lliez.cborn v. . lssurance Ccwp., 156. 

2. Where notice of a n  accident covered by the policy of insurance is  
given the  insurer two months and  a half a f t e r  the  arcident aiid a 
month and four  days a f t e r  t h e  e s t en t  of the  in jury  is  known, a n d  
t h w e  is e r i d m c r  tending to  show tha t  the mind of the  insured 
n n s  so affected by the  accidrnt t ha t  he \ \ a s  incallable of g i r i n r  
notice, and  tha t  the notice was  given in t ime fo r  t he  insurer to 
protect itself so t ha t  neither the  risk nor the rights of t he  insurer 
n e r e  jeopardized by the  delay:  Herd, the  question of whether the  
notice g i ren  was  a sufficient compliance with t he  condition of the  
policy requiring immediate writ ten notice of a n  acc'ident was  for  
t he  determination of t he  jury under the  fac ts  and  circumstances 
of the case. Ibid.  

I< Estoppel, Waiver,  or a4greemcnts Affecting Right to Avoid o r  Forfeit  
Policy. 

a Knowledge of Violation of and dgs.ecme?otu Wairing Coltditions 
1. Where  the  agent of the  insurer,  with full  knowledge tha t  the  insured 

n e r e  tenants  in common f o r  life in the  property upon which appli- 
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cation fo r  insurance i s  made, and af ter  the  request of the insured 
tha t  a policy be issued protecting all  interests in t he  property. 
issues a policy for  t h e  insurer providing tha t  t he  policy should 
be void if t he  insured was  not the  sole and unconditional o x n e r :  
Held ,  t he  knowledge of the  agent will he imputed to  the  cornpan) 
issuing the  policy and  accepting t h e  full premium, and it nil1 be 
held t o  have waived the provisions in the  ~ o l i c y  a s  to  ownership. 
Hour.k 1'. I m .  Co., 303. 

2. Where the  local agent of a fire insurance company, before issuing 
the  policy on a stock of merchandise, knows tha t  includetl therein 
a r e  explosives t ha t  under the  terms of t he  goljcy will rentler i t  
void unless waived in writ ing attached t o  i t s  face, ant1 neverthc- 
less t he  agent issues the  policy upon the  payment of the  gremium. 
the  knowledge of the  agent is imputed to  t he  insurer and  c~~ls t i tu te . :  
a na ive r  of the  provision against  explosives, and in this care held:  
evidence of such knowledge by the  agent soliciting the  policy wns 
sufficient to be submitted to  the  jury and sustain their  verdict in 
plaintiff's favor, and under t he  facts and circcmstances of thi5 
case i t  was  immaterial  t ha t  t he  policj issued \ \ a s  signed 11y the  
par tner  of the  soliciting? agent and writ ten by a stenographer ill 
their  office. V i d k i f f  v. Ins .  Co., 568. 

3. Where a n  insurance company through i t s  agents icsue.: a policy of 
group insurance knowing a t  t he  time of a rule of the  union of nhic2h 
the  group mere members. which rule was  recognized Iry the  cm- 
ployer, nhereby if a n  employee did not work another \\ trrker could 
be substituted in his place, provided tha t  h e  work a t  leact one (lay 
out of a prriod of ninety d a ~ s ,  or if the insurer nit11 kno\vletlge of 
such scbsti tute rule receive.: premiums and by itc acts, ronduct. 
transaction.: or declarations t rea ts  the polic) a s  still in forcc. the  
insurer waives a provision in regard t o  employees c o ~ e r e d  by thc 
policy to the contrary, and  in this case held:  there n n c  suthcient 
eridence of such knowledge and  na ive r  on fhe par t  of the incurer 
or i t s  agents to have heen submitted to  the  jury,  and t lefcri t la~~t \ 

motion ac: of noncuit should not have been grantri l  Smith 1. I H ~  
Co., 578. 

b Retention o f  P r e m i u m  

1. T h e  sure ty  on the  l)ond of a contractor for the erection o f  ;I 1)uiltling 
doe.: not necesiarily n a i r e  his right to  nroid the  contract for frnutl 
by wta in ing the premium paid t o  i t  (luring the  litigation until tlic 
alleged f raudulent  procurement of the  bond can he cleterinined. 
Glass Co. v. Hotel  Gorp. ,  166 

N Persons Entit led to Proceeds and 1,iability of Incnrer (Amount pnjiihle 
t o  beneficiary not available to  creditors of estate see E\ecntors :In11 
Bdministrators B a 1). 

c LTnder Loss Poyclble Clauses 

1. Where  under t he  s ta tu tory  s tandard  form of a policy of fire insur- 
ance certain policies a r e  taken out  with a loss paya1)le cl,luse in 
favor of the  mortgagee, with provision t h a t  no ac t  o r  neglect of the  
owner with regard t o  the property shall inra l ida te  the  insar:rnce a s  
t o  t he  interest  of t h e  mortgagee, t he  evident intent of the policy is  
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for  the  protection of the  mortgagee. and where the  owner has  taken 
out  other policies of insurance on the same property with other 
companies without the  knowledge of the  mortgagl~e, the company 
issuing the  policy with the  loss payable clause in  favor of the mort- 
gagee is not entitled to  pro ra te  a loss thereunder with the other 
company, and is liable for the full  amount of t he  oss. Bennett c. 
Insurance Co., 174. 

d Owners of F e e  and Es ta t e s  Less than Fee 

1. Where a policy of fire insurance is  issued to  tenants in common f o r  
life for the benefit of themselves and the remaindermen, the  tenants 
in  common for life may recover the full  value of the policy, a f t e r  
loss, a s  trustees of the  remaindermen. Houck v. Znd~~rnnce Co., 303. 

It Accident and Health Insurance. 
c Period of Disabilitu 

1. Under the  provisions of the  policy of health insurance indemnifying 
the insured from loss resulting from such disability a s  would result  
in continuous and total  loss of business t ime dur ing "the continu- 
ance of disability a s  defined above until such time as  the  insured 
engages in a gainful occupation" : Held, the policy is not income 
insurance, and the  loss insured against  i s  t ha t  which the insured 
should sustain f rom the continuous loss of busiress t ime based 
upon the conditions thus espressed, and does not entitle the  insured 
to recover thereon for his inability to  obtain a n  employment such 
a s  he  may desire a f t e r  the  termination of disability covered by the  
policy. Metts v. Zrtwrnncc Co., 197. 

S Property Damage Insurance. 
a Construotion of Policv a s  to Risks Cocercd 

1. Where in a n  action on a policy of insurance covering Loss to property 
from windstorms there iq eridence teuding to show tha t  a n7ind- 
storm and snow caused the  loss to the  insured, the fact  t ha t  snow 
was a contributing cause does not preclude a recovery, i t  beiug 
ordinarily sufficient if the cause deqignated in the policy was the 
dominant, efficient cause of the  loss, : ~ n d  the  question of whether 
the windstorm was the  dominant and efficient cause is for the de- 
termination of the jury, and a n  instruction to the e'fect t ha t  if the  
snow was a contributing cause the  plaintiff could not recorer i s  
reversible error.  Alfillei- t3. Insurance Assn., 572. 

INTEREST (Modification of judgment awarding incorrect amount of interest 
see Appeal and Error  K d 1). 

B Upon Wha t  Claims Interest  is  Allowable. 
a Actions fo r  Convtrsion or Tl'ro?iyfzrl Destruction of Property 

1. I n  tor t  actions for conversion interest i s  allowable in the discretion 
of the  jury, and where the jury has  failed to award interest the  
plaintiff's contention that  he is entitled thereto cannot be sustained. 
Wr i t e  v.  Riddle. 511. 

2. Where  the plaintiffs, insurers of the shipper, bring ac3tion on a sub- 
rogation receipt and assignment from the  shipper, t ?  recover dam- 
ages for the negligent I)urning of cotton by the carrier,  and the 
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jury awards  damages without interest  thereon:  Hcld, t he  awarding 
of interest  for  a tortions or wrongfnl destruction of property is  
within t he  discretion of the  jury,  and  tlie l~laiutift 's a r e  not entitled 
thereto a s  a mat ter  of law, except f rom t h e  t ime of the judgment. 
Insurauce  C'o. v. I?. R.. 518. 

ISTEILT'ENORS-In a t tachment  see Attachment H 

INTOXICATISG LIQUOR (Searches and Seizures see Constitutional Law J )  

d Validity and Construction of Prohibition Act. 
a VnTidtt!/ n ) ~ d  Construction in  O c w r e l  

I. tTntler the  i1;herent powers the  Sta te  retains in mat ters  not delegated 
t o  the  Federal  Government, the Sta te  may eriact a s ta tu te  more 
str ingent than the  Federal  S ta tu te  relating to intoxicatinq liquor 
when not in conflict with t h e  Eighteenth Amendment to  the Federal  
('onstitution or with Federal  statutes,  although the  Sta te  lam was  
enacted to couform t o  the  Federal  Statute.  S. c.  Hickey, 45 :  S .  c. 
Lnssttw, 352; S. c Jtrynes, 728.  

2. Our prohibition ac t  was  p a s w l  in pur%uance of Article I ,  section 2, of 
the  Sta te  Constitution ~ r o v i d i n g  tha t  all political power is vested in 
and derived from the  people, and the  apgrovill of the people of this 
s ta tu te  a s  expressed in the elections requires a liberal construction 
of t h e  s ta tu te  to  car ry  out i t s  intention a s  gathercd from its  related 
pa r t s  and clearly expressed. S. 1.. Hickell, 45. 

I. Where a defendant is indicted for violating our  Sta te  ~ r o l ~ i b i t i o u  law, 
evidence t h a t  he hat1 in his possession one-half gallon of "liquor" 
is  interpreted a s  being an  intoxicating beverage haviug tlie pro- 
hibited quanti ty of intoxicant, or contailling inore t han  oue-half of 
one per ccntum of alrohol by volume, when there i s  no evidence to 
t he  contrary.  R. 1.. Hickel], 45. 

B Possession. 
b Poswssion nnd Posuession a s  E c i d c n c ~  of T'iolntio)~ of Other Procisions 

of Prohibition Law 
1. Where upon the t r ia l  of the  defendant for  t he  violation of t he  Con- 

formity Act there is  testimony of a n  officer t ha t  he  took from de- 
fendant,  a f ter  he lef t  his autoniobile and was  entering a building, a 
half-gallon jar ,f liquor, t he  defendant i ~ ~ t r o d n c i n g  110 evidence : 
Held, t he  evidence w a s  sufficient to  su l~por t  a charge tha t  if the 
evidence satisfled t h e  jury k y o u d  a reasonable doubt of the de- 
fendant 's  guilt of l~ossession and transporting,  the  jury should 
answer those issues in t h e  affirmative. S. c .  Hlcke !~ .  45. 

C Manuf:tcture. 
c lJoisscssion of Propertu Designed fo r  Y(lnufacturc 

1. I11 the  interpretation of C' .  S., 3111 ( d ) ,  making i t  unlawful to  possess 
any property "designated" for use in manufacturing i~ i tos ica t ing  
liquor, the  word "designated" is  construed to mean "tlesigned," and 
so used i t  is held i n  this case t ha t  evidence of the  defendant's guilt 
of possessing pa r t s  of a still designed and intended for the purpose 
of manufacturing intoxicating liquor was  sufficient to  he submitted 



888 INDEX. 

INTOXICATING LIQUOR C-Continued. 
t o  the jury and to sustain their verdict of guilty, and the fact that  
the parts had not been assembled into a distillery is  immateria1 
under the language of the statute. 8. v. J a y n a ,  '728. 

2. On indictment chargirig the defendant with a violation of C. S., 
3411(d), in that he had in his possession property designed for the 
manufacture of intoxicating liquor is 11ot identical with a charge of 
a n  attempt to commit a crime. Ibid. 

E Purchase. 
a Provisions as to Purchasa i n  Cfenwal 

1. The State in i ts  inherent and reserved power preserved to it by the 
Tenth Amendment to the Federal Constitution' may (enact valid laws 
relating to prohibition when not in conflict with the Eighteenth 
Amendment to the Federal Constitution, and our State statute, 
C. S., 3411 (b) ,  making the purchase of intoxicating liquor a criminal 
offense is valid and enforceable. S. v. Lassiter, 352. 

F Forfeitures and Confiscations. 
a Rights and C l a i m  of Lienws 

1. The provisions of the Internal Revenue Act relating: to the seizure 
and sale of property used in transporting intoxicating liquor on 
which the tax had not been paid is superseded by the mandatory 
provisions of section 26 of the National Prohibition Law, pres~ribing 
that  the liens of innocent lienors attach to the proceeds of the sale 
of the property sold under the seizure in accordance with the pri- 
ority of like liens after the espenses of storing the property, fee for 
the seizure and the costs of the sale a re  retained. Motor Co, u. 
Rash, 799. 

2. In  this case held: the vendor of an automobile under I title retaining 
contract of sale was entitled to possession of the aui omobile for the 
purpose of selling it  under the terms of the contract as  against his 
vendee who had repurchased the car after its seizure and sale under 
the provisions of the Federal Internal Revenue Act. Ibid. 

ISSUES see Trial F. 

JUDGES. 
A Rights, Powers and Duties (Power to change venue see Venue C ) .  

b P o ~ e r s  of Special Judges 
1. Unless such special judge has been duly commissioned to hold and 

was holding the courts of the district a t  the time, he is without 
authority to hear and determine a motion to dissolve a temporary 
restraining order, but where the record is silent as to whether he 
was so commissioned a t  the time of hearing the motion the Supreme 
Court will omit any definite ruling on this ground. Bohnnnott v. 
Trust Co., 702. 

JUDGMENTS (Esecution on, see Execution: judgments in criminal cases see 
Criminal Law I i )  . 

D Judgments by Default. 
b B y  default a d  1)tquiry 

1. Where a copy of an answer rontaining a counterclai~n is not served 
on the plaintiff, the allegations going to make up the counterclaim 
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JUDGMENTS D-Continued. 
a r e  to be considered a s  denied, chapter 18, Public Laws of 19'24, 
and where judgment by default  and inquiry has  been entered on the 
counterclaim for plaintiff's to plead thereto, tlie plaintiff's 
motion to set aside such judgment should be allowed. Kassler' v. 
Tins ley ,  781. 

K Attack and Setting Aside Judgments. 
a Parties W h o  X a y  At tack  Judgment  and Grounds i r ~  General 

1. A consent judgment i s  the solemn contract of the  parties entered of 
record with the  consent of the court, and in  the absence of f raud or 
mutual mistake cannot be set aside without the  consent of all, and 
applies to the authorization of a judicial sale wider such judgment. 
Carv v. Tetmpletow, 604. 

b Sett ing Aside fm Surprise,  Excusable Neglect, etc. 
1. I n  order to  set aside a judgment by default  and inquiry on the ground 

of mistake, inadvertence, surprise or excusalde neglect, C .  S., GOO, 
the  mistake or surprise, etc., must be on tlie pa r t  of the party 
making the  motion to set  aside, and where the  judgment is  obtained 
against  a n  insured by the  persou negligently injured by him, and 
the policy of accident insurance expressly provides t h a t  the insurer 
shall not be liable to  the  person injured until after tlie re turn  of 
rsecution against  the insured unsatisfied, the insurer may not make 
a mot io~i  to have the judgment against  the insured set aside for the  
surprise, excusable neglect, etc., of the  insurer cawed  by failure of 
the  insured to  give notice of the  accident and send all  process ancl 
pleadings to the insurer under the terms of the  policy. Earle 2;. 

Earle,  411. 

3. Where the par ty  to an  action employs an  attoruey who files his plead- 
ings in defense, and af terwards  consents to a tr ial  on a certain clay 
uuder an  agreement that  the  plaintiff would not ask for a recovery 
exceeding a certain amount,  and the trial  i s  accordingly had, the  
motion of the par ty  to  set aside the judgment upon the ground of 
surprise, excusable neglect, e t c ,  for t ha t  the attorney's authority 
acting therein had b w n  revoked, will be denied when no notice of 
such revocation had been given to the court  or to the adverse part.v. 
Hendricks v. Clterr 'yt~~lle,  659. 

1, Operation of Judgments a s  B a r  to Subsequent Sctions. 
a Judgments  as  of Sonsnit  

1. Where a cause of action has  been heard under thc pleadings upon 
evidence aud a judgment a s  of nonsuit therein has  been entered for 
insufficie~icy of tlie evidence to establish it, ancl tlie judgment is  not 
appealed from, hut remains upon the trial  docket of the Superior 
Court unirnpeachrd, another action between the same parties on the 
same cause of action and upon substantially the same r~ i t l ence  is 
barred by the former judgment which a s  to  the second actiou is tcs 
judicata, C. S., 115. Hampto~r  c. Spinning Co., 235. 

2. I t  is not enough to sustain a plea of res judioata tha t  a former actiou 
between the  same parties or1 the same subject-matter was now 
suited on i t s  merits, but, i n  addition, tlie evidence in the second 
action must bc substantially the  same as  in the  first in order for the 
judgment in the first to be a ba r  to the second. J l i d k i f f  v. Insurance 
Go., 568; Chappall v. Ebert ,  575. 
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JUDGMENTS L--C~ntin~ued. 

c Foreign Judgments 

1. Where a corporation does business in this Sta te  and in another State.  
and i s  a citizen of both, and has  been garnished there for salary of 
a n  employee residing in this Sta te  af ter  personal service on i t  and 
service by publication on the  employee> according trb the law of the 
other State,  and has  been required to pay a valid judgment in t h e  
proceedings there, in a n  action brought by the  employee here t h e  
judgment of the other Sta te  will be given full  fa i th  and credit under 
the provisions of the  Federal Constitution, Art. IV, see. 1, and is  a 
ba r  to the  action brought here, thougli the plaintiff in the  former  
action may have originally proceeded in either jurisliction. TVatso)i 
2'. R. R.. 471. 

P Assignment. 

a Right of Party Paving Judgment to Assignment 

1. Where a note has  been reduced t o  judgmc'nt against  i t s  two co-makers, 
and one of them pays more than half thereof, and af ter  execution 
is issued for the  remainder the  other pays the  balance due and has  
the  judgment assigned to a trustee for his benefit, and bids in the  
property a t  the execution sale on the  lands of the first judgment 
debtor :  Held. the judgment debtors were jointly and severally liable 
on the judg~nent,  and the debtor paying less than half thereof may 
not maintain that  he was liable a s  surety contrary t o  the record, and 
he was riot entitled to the  assignment, and his title a s  purchaser a t  t h e  
execution sale is  not good a s  against  a subsequent p u r c h ~ s e r  from 
tlie first judgment debtor, and,  the amount of tlie purchase price 
a t  the sale being repaid to  him a s  the assignee of the  judgment 
creditor, he has  suffered no loss, and a n  instruction directing a 
verdict in his favor in his action to be declared the owner of the  
lands is reversible error. ('. S., 614, 618. 3300. J o n ~ s  G. Rheo. 190. 

JUDICIAL SALES-of bankrupt see Bankruptcy C d. 

JURY (Grand jury see Grand J u r y )  

C Right to Tr ia l  by Jury .  

h Prfserra t ion nwd Waiver of Right to  J u r y  Trial  

1. The failure of a party to e x c e ~ t  to an  order for compulsory reference 
and to  file escel~tions in ap t  t ime t o  particular findings of fact  by 
the referee when the report i s  unfavorable and to tender issues on 
tlie esceptions and demand a jury trial  thereon will be deemed a 
waiver of his right to tr ial  by jury. C. S., 573. Lloolier r .  Higlr- 
lands, 282. 

2. Where a party excepts to an  order for compulsory re3'erence and the 
referee's report is not wholly favorable to either ])arty and both 
file esceptions to the findings of fact  by the referee, and the object- 
ing par ty  tenders determinative issues based upon his esceptions 
aud demands a tr ial  by jury thereon, i t  i s  not required that  he  
retender issues based on facts pointed out in other s1.t of esceptions 
filed by tlie adverse party in order to preserve his right to tr ial  by 
jury. Ibid. 
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JUSTICES O F  T H E  PEACE. 
E Appeals f rom Justices' Courts 

a P r o c ~ d u r c  irr General 
1. Where a n  appeal from the  justice of the  peace has been dismiqsed in 

t he  Superior Court  for  failure to docket t he  appeal therein a s  re- 
quired b j  C S., 660, the  judgment of the Superior Court  will be 
subtained by the  Supreme Court  on fu r th r r  appeal thereto. As to 
whether the  magistrate 's  judgment i s  void on i t s  fnce i? not g r r -  
sented or decided on th is  appeal. Dra f t s  v. Suntmcl/, 69 

LABORERS' AS11 JlATERIAT,NEN'S LIENS (Liabilities on collstruction 
bonds v e  Princil)al and Surety B : farm lalwrerq' lien i e r  Apriculture 
1) a ) .  

B Proceedings to Perfect  and Form of ('lairn of Lien. 

1. A subcontractor or material  furnipher for a hnilding, in order to hold 
the  owner liable for  the  amonnt  of his claim, is  required to gire,  in 
a p t  time, notice t o  the  owner sho\ving a n  itemized, detailed state- 
ment  of the  claim or m:lterials furnished, except when the contract 
is  entire and complete fnr  a gross sum such specific itemization is  
not rcqcirrtl, ant1 whn l  vuch iiotic2e has  not Iwen giren he will I)e 
regarded ns a i t r a i ~ g e r  to the  I)uil(ling contract b e t w v n  the  owner 
and the  contractor tint1 ma? not maintain an  action against  the  
on ner. Co)zstr zic+io~r C'o 1.. Joz~r~~cr l .  273. 

C Operation and Effect of Lien. 

1. TT7here t he  contract  for  t he  erection of a building has  been abandoned 
because of t he  owner's failure to  make payments therenntler accord- 
i r ~ g  t o  i t s  terms. and  a new agreement h a s  been entered into by the 
parties under which the  contractor agrees t o  complete the  builtling 
upon the  owner's agreement to pay certain addit ional chareeq, and 
the contractor furniqhes a statement under t he  new nqrcement 
showing the amounts tlue for  specified items and providing t h a t  
"there may he some additional charges and credits which may 
affect t he  above btatemrnt,  i n  which event a n  additional statement 
nil1 he rentlertd," and i t  aplwaru tha t  the  amount of a certain 
subcontract was  omitted from the  s t a t ~ m e n t ,  and tha t  the  sub- 
contractor may not hold the owner responsible therefor b e c a u v  of 
fa i lure  to give the  required notice: Held.  the  contractor may maill- 
tairl his action against  the  owner upon the  agreement for the  
amount due on the  subcontract. C O ~ L . Y ~ T I ( C ~  ion CO. C. .Joi(t-t~al.  27'3. 

LANDLORD AND T E S A S T  ( F a r m  laborers' lien see Agriculture).  

R Leaqes in General (Signature  and seal  of corporation not  necessary to 
ra l id i ty  of lease of lands  to i t  see Corporations B e 1: leases n i th in  
s ta tu te  of f rauds  see Frauds.  S ta tu te  of, R a ) .  

b Coirstrrrctio% a n d  O p w a t i o n  
1. IThere certain bus lines operating within a city a r e  required hy order 

of the  Corporation Commission to establish and operate a union bus 
station therein for  t he  hetter acco~nmodation of the public, and one 
of the  bur lines, acting through i t s  preiident,  leases a station t o  be 
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used by all the bus lines jointly, and assures the lessor that ar-  
rangements had been made with other bus lines for their signatures 
to the lease, and the various companies have used the premises for 
a union passenger station: Held, in an action on the lease contract 
there is no evidence that  the signatures of the other. lessees was a 
condition precedent to the liability of the company executing the 
lease through its president, and the statement of the president that  
he had an oral agreement with the other lessees, ant1 the fact that 
possession was taken by the lessees under the terms of the lease is 
a waiver of such condition by the company esecul-ing the lease. 
Trust Co. v. Transit Limes, 675. 

C Rights and Liabilities of Parties Upon Termination of Tenancy. 

1. The right of the lessee of the mortgagor to the crops for the year in  
which they are planted a s  against the purchaser a t  Ihe foreclosure 
sale of a prior registered mortgage rests a t  common Law unaffected 
by statute, and the doctrine of emblements a s  against a remainder- 
man and the statutes passed in regard to those furnishing money or 
material for the growing crops a re  not applicable. C. S., 2347. 2180, 
2481. Collins u. Bass, 99. 

D Terms for Years. 

e Tetwinafio~~ b y  Operation of Law 

1. Under the evidence tending to show that  a lessee of a store tendered 
the keys to the lessor, who refused them, and later mailed the keys 
to the lessor with a letter to the effect that the lessee had given 
up the leased premises and hoped the lessor woul~l then accept 
the keys, and the lessor kept the keys without further comment 
or communication : Held, the question of whether the lessor had 
accepted the surrender of the leased premises is determinable by 
the jury alone, and an instruction that the lessor might recover as  
a matter of law for the unexpired term of the lease less any sum 
he might hare realized by the exercise of ordinar:: diligence in 
leasing or renting the prvperty to others, is error entitling the 
defendant to a new trial. Westall  2;. Supply Co., 112. 

LIBEL AND SLANDER (Arrest for slander constituting false imprisonment 
see False Imprisonment A c 1 ) .  

A Words and Acts Actionable and Liability therefor. 

a 1T70rds Actiotfable Per 86 

1. A publication claimed to be defamatory should be considered in the 
sense in which those who heard it  would ordinarily understand it, 
and the circumstances of the utterance and the hearers' knowledge 
of facts influencing their understanding of the words are pertinent, 
and where the words spoken by the defendant thus considered 
permit the inference that  he intended and was understood to charge 
the plaintiff with having uttered a criminal slander and added 
that the plaintiff should be put on the roads: Held, if such be the 
meaning of the language used the words employed by the defendant 
a re  actionable per se. Castelloe v. Phelps, 454. 
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LIBEL AND SLANDER-Corttinua. 
B Privileged Communications. 

b Qualified Prhilege 
1. In this case held: defendant's plea of qualified privilege in that the 

words claimed to be defamatory were spoken by him as a member 
of the board of trustees of a public school during a meeting cannot 
defeat plaintiff's right to go to the jury. Castelloe v. Phelps, 464. 

D Actions for Libel and Slander. * 
e Trial 

1. Where the words used by the defendant are  capable of two construc- 
tions, one defamatory and the other not, i t  is for the jury to de- 
termine which of the two meanings was intended and understood 
by those by whom they were heard, taking into consideration the 
facts and circumstances of the utterance, and in an action thereon 
defendant's motion a s  of nonsuit should have been denied. Castelloe 
Phelps, 454. 

LICENSES-Lisense tax see Taxation B c ;  B e 1. 

1,IMITATION O F  ACTIONS (Actions under Federal Employers Liability 
Act see Master and Servant E d ;  actions for wrongful death see Death 
B a ;  actions against executor see Executors and Administrators D f ) .  

B Computation of Period of Limitation. 
a Accrual of Right of Action 

1. Where the endorsers of a note waire notice of dishonor and defenses 
based on an extension of time for payment, and there is no agree- 
ment for an extension to a definite time, there is no legal extension 
of time, and where more than five years elapse from the time of 
the last payment on, and maturity of the notes, the three-year 
statute of limitations, C .  S., 441, will bar the holders' action to 
recover against the endorsers on the note. Ir'renn v. Cotton Mills, 
89. 

2. A partnership terminates upon the death of one of the partners, 
C. S., 3277, and where an  open, mutual and current account has 
existed between the partnership and another and the surviving 
partner continues to run the partnership and enters items on the 
account, which are  not necessary to the winding up of the partner- 
ship affairs, such acts after the termination of the partnership are  
not partnership acts and the statute of limitations will run on the 
account due the terminated partnership from the last item entered 
thereon before the death of the deceased partner. Recl z.. Boyd, 
214. 

3. Where an obstruction diverting the natural flow of surface water is 
entirely upon the defendant's land and the trespass upon the 
plaintiff's land resulting therefrom is intermittent, an instruction 
that the plaintiff could recover any damage done her property 
within three years prior to the action is not error. Gibbs v. Xills, 
417. 

b Demmd, A'otice, Fraud, and Igttorance of Cause of Action or Mistake 
1. Where a cestui que trust seeks to establish a trust estate in the prop- 

erty held in trust against the trustee taking deed therefor, and to 
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force an accounting for rents and profits therefrom, the mere fact 
of demand on the trustee therefor will not terminate the trust 
relationship and the statute of limitations and lapst. of time have 
no application during the continuance of the fiducialy relationship, 
and the cestui que trust is not barred from maintaining his rights. 
Sorrell v. Sorrell, 460. 

E Pleading, Evidence, Trial and Review. 

c Issues for  Jury  as  to Limitation 

1. Where in an action on an implied contract for the reasonable worth 
of articles received, the three-year statute of limitations mill bar 
recovery, and where the statute is pleaded and thew is conflicting 
evidence as  to the time the articles were gotten by the defendant, 
the question as  to whether the claim is barred by the statute is a 
question for the jury, and a directed verdict there01 will be held 
for reversible error. Griflth v. English, 66. 

2.  Where, in an action against the administrator of a deceased to re- 
cover s u m  embezzled by the deceased, the defendant pleads the 
three-year statute of limitations, and there is evidence that the 
fraud practiced on the plaintiff by the deceased was not and, 
in the exercise of due diligence, could not have been discovered 
by the plaintiff three years before the commencement of the action, 
the question is properly submitted to the jury, and their finding 
in favor of the plaintiff will be uplielcl. C. S., 441(9). R. R. 1;. 

Hegzcood, BO9. 

LIS PENDENS. 

A Nature, Scope and Necessity for Sotice of Lis Pendens. 

a Actions Affecting Titla to Realty 

1. Where the mortgagee of lands brings an action to rtlcover on the 
note secured by the mortgage and to set aside a deed of the 
mortgagor, but not to foreclose the mortgage, the act on is not one 
affecting the title to land within the meaning of C. S., 600, and the 
judgment of the lower court canceling and removing the notice of 
lis pendells from the records will be affirmed on appeal. Threlkcld 
v. Land Co., 186. 

b Bescription and L m d  Affected by Sotice 

1. One having the right to file notice of lis petodens upcn lands of a 
certain acreage and description is not (wtitled to file lis pendens 
on a much larger acreage in which in a subsequent transaction of 
conveyance it  has been included. Threlkeld v. Land %., 186. 

LOGS AND LOGGING see Deeds and Conveyances F. 

MALICIOUS PROSECUTION see False Imprisonment h a 1. 

MANDAMUS-To compel approval of \varrants for school supplies see Schools 
and School Districts C a 1. 

MASSACHUSETTS TRUST see Bills and Notes D b 2. 
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C Masters' Liability for  In ju ry  to Servant (Release from liability see  
Tor ts  C b ) .  

1. Where the eridence of the  plaintiff discloses tlie mere fact  of i n ju ry  
a nonsuit i s  properly entered,  negligence not being ordinarily pre- 
sumed f rom the  mere fac t  of injury.  Kirrg r.  Poic'tr Co., 86:  
TVeatherman v. T o l ~ m u ,  Co., 6G3. 

1. Where there  ib evidence in a personal in jury  sni t  t ha t  the  plaintiff 
n a \  ordered to tighten certain nu t s  on a 11iece of power-drivcw 
machinery operated by pulley Iwlts, and  v a s  given a \vrench for  the  
IJurI)ose, and tha t  t he  w ~ c n c h  slipped f rom a nut,  tlirowing t h e  
plaintilt 's a r m  againvt t he  belt and injuring him : Held. in the  
al)sence of eritlence tending to show a defect ei ther in the  wrench 
or the nu t  or t ha t  the  plaintiff had not been furnished a reasonably 
safe  place to  work, the doctrine of "simple tools and appliances" 
applies, ant1 the  eridence is  insufficient to  t ake  the  case to  t h e  
jury,  i t  being required tliat the  plaintiff' under the  clrcumstariccs 
use tlue care for  his o n n  safety,  and a judgment a s  of noniuit  
dmuld  have her11 entered. Clemetit 1 . .  Mi118 Co., 43. 

2. Where there is  evidence t rnd i r~g  to show t h a t  the  plaintiff n a s  
o r d e ~ e d  by the  general manager of t h e  defendant to  operate a 
1)ower-driven circular saw, in which work the  c w p l o ~ c u  n a s  inex- 
perienctbd, and tha t  t h e w  w t w  no guards  to  the s a n  and tliat i t  
imperfectly rerolvetl or nobbled when running. and  tha t  obstruction 
on the floor preventc~l  t he  emplojee from standing in front of t h e  
s a n  while olwratinr i t ,  ant1 t ha t  he was  not warned of the  dange r :  
Held ,  t he  evidence of tlie emplo.~ r r ' s  neqliqencr In failing to furni \h  
tlic em1)loyee reasonably w f e  and suitahle tools and appliances 
ant1 a reahonably safe  place to \\ark, ant1 in failing to warn  a n d  
in \ t luc t  the e m p l o ~ c r ,  \ \as  sufficient to be submitted to  t he  jury and 
o ~ e r r u l e  defendant's motion a s  of nonsuit. R o b D ~ ~ i s  r.  CTpholntrvy 
Co., $5. 

3. While a n  ern1,loyrr i s  not held t o  t he  liability of a n  insurer of the  
safety of his employew. lie is  required in the  exercise of o rd ina r j  
care  to furlli,ill them a rraconahly safe  place to (lo t h r  work r r -  
quiretl of them, I)\- tlir means and methods tha t  a r e  approved and i n  
general use a t  placer of like kind and character.  West 1 .  JIi~cilrr/ 
C o ,  150. 

4 IVhc~re in a n  action to recoTcr for  the  negligent killing of the plain- 
tiff'< in t rs ta tc  there is  eridence tending to show tha t  the  in tes ta te  
I\ a i  lrilletl 11) I)eii~;: caught b~ a piece of timber a t  t he  four th  level 
of d r f t w l a l i t ' ~  mine while the inteqtate mas riding in a ca r  from 
on(. Ierel to  ; tnot l~cr  in the  performance of his duties, tliat the 
timber a t  t he  f'oulth l e r r l  mas lower t han  the  timbers a t  the 
other lerelb, t h r r c~  Iwing only about three inclies clearance hetween 
the  car  and the  timlrer, t ha t  there \rat no means of siynallinq the  
engineer operating tlie hoisting machinery a t  the  w r f a c e  of t h e  
mine t o  stop t h e  car ,  t ha t  t he  track was  nne7en and  came u p  in a 
hump where the in jury  occurred, tha t  defendant's a l te r  c9o knew 
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that the timber was dangerous; that there was no light a t  the 
fourth level, and that other mines of like character used enclosed 
cars:  Held,  sufficient to be submitted to the jury on the question 
of whether the defendant exercised reasonable care to provide a 
reasonably safe place to work. Ibid.  

5. Evidence tending to show that the plaintiff's intestate was required 
to oil certain machinery while in motion on an uncovered platform 
seven by ten feet, elevated one hundred feet from the ground, and 
that the leg of the plaintiff's intestate was caught between the 
unguarded running gear and a timber of the platform, resulting 
in his fatal injury: Held,  the evidence was sufficient to take the 
case to the jury upon the question as  to whether tlie master had 
exercised due care under the circumstances to furnish his servant 
a reasonably safe place to work. Frady v. Quarries Go. ,  207. 

6. Evidence tending to show that plaintiff's intestate, employed by the 
defendant, was engaged in doing fine grading a t  th?  bottom of a 
ditch 7 feet deep and 21 inches wide. the sides of which were 
saturated with wafer from recent rains which seewd in and had 
to be pumped out, that there had been cave-ins prior to the accident 
in suit, that  quicksand had been encountered a t  one place in 
digging the ditch, that defendant's foreman had ordered braces to 
be placed in the ditch every 8 feet, in accordance with the usual 
method of doing such work, but that plaintiff's intestate was not 
employed to ~ u t  in tlie braces, and that shortly after defendant's 
foreman had gone to lunch the sides of the ditch, where no braces 
had been put in for 18 or 20 feet, caved in, causiog the injury 
to  plaintiff"^ intestate resulting in death: Held,  the e~ idence  was 
sufficient to overrule defendant's motion as of nonsuit, and the sub- 
mission of tlie case on the usual issues, on the theory ?f defendant's 
duty, in tlie exercise of due care, to furnish a reasonably safe 
place to work and reasonably safe means and appliances, and plain- 
tiff's intestate's assumption of ordinary obvious risks, was proper. 
Dayden v. Lassiter,  427. 

7. Where, in an action by an employee to recover of his employer dam- 
ages for the latter's failure to furnish, in the exercis~? of due care, 
a reasonably safe place to work and reasonably safe appliances and 
equipment therefor, the evidence tends only to show that the plain- 
tiff, experienced in such work, used a n  empty nail keg to stand on 
to inspect lumber from the higher side of a truck and was injured 
by falling therefrom, when the inspection could h a l e  been made 
from the lower side while standing on the dock, that the defendant 
had neither furnished nor instructed the use of the nail keg, and 
there is no evidence that it was the dt~fendant's duty to furnish 
any appliance or that plaintiff had requested a n y :  Held, the evi- 
dence was insufficient to show any breac3h of duty to tlie plaiutib, 
and defendant's motion as  of nonsuit should have jeen allowed. 
Smith 2;. Lumber Co., 457. 

8. Where the plaintiff, employed by the defendant to work on a building 
under construction, is injured by falling therefrom while using a 
rope to descend from the roof, when the employer had provided a 
step-ladder for the purpose of ascent and descent, ~ n d  the rope 
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had been provided to  d r a w  lumber to  the  roof :  Held,  the  employer 
is  not liable for  the  in jury  caused by the  failure to use t he  safe 
means provided for  ascent and descent f rom the  building. E'espfr- 
ma% 2'. Prut t .  687. 

9. While a n  employer i s  not ordinarily required to inspect simple tools 
used by a n  emplo!,ee i n  t he  course of the  e m ~ l o y m e n t  a s  he is  in the 
c a w  of complicated tools, i t  is  his duty  to  repair  a simple tool af ter  
he has  notice of a defect therein, and  where a n  employee has  given 
notice to the  employer by notice t o  i t s  a l te r  ego or vice-principal 
of a dangerous condition of a simple tool and  called attention to i t s  
nertl of repair. and the  a l ter   go has  promised to repair  t h e  tool. 
hut h a s  failed therein, and there  is  evidence of a causal  connection 
lwtwecn the  in jury  and  t h e  defect in the  tool, t he  question of 
actionable negligence i s  for  the  determination of the jury. VrCord 
1.. Harriao?z-Ti'righ t Co , 742. 

c Mcthods of 7ro1-h-. Rir1e.u and Orderr 

1 W h e w  the  cvidence tend< to show tha t  tlie master,  through his vice- 
principal, ordercd his experienced servant to clean hanqers hy 
standirlg on top of a ctep-ladder in close proximity t o  running 
machinery, i t  is  suficient t o  be .ubmitted to  t h e  jury on the ques- 
tion of the mastc~r'q nt~glizencr in a n  action for a n  injury resulting 
therc~from, nnd the question of the  assumption of t he  riqk5 hy the  
s r ~ v n n t  i \  for the determination of t he  jury upon con~idera t ion  
of u h r t h e r  the  danger was  so open, obvious and imminent t ha t  a 
man of ortlinary prudence ~vou ld  not have continued in t he  employ- 
ment and incmrred them. llilTs z'. Mfg. Co., 145. 

2 .  Where. in a n  xrtion 11y a n  e i n p l o j ~ e  against  his employer to recover 
t l a m a g e ~  for a neeligent injury.  the eridence tends to show tha t  t he  
c~rn~>lo) t~ IT ns  requirvd to hook huge rocks by a cable so tha t  they 
might Iw hoisted by n lwncrful  derrick, and tha t  the  mastcxr, in 
the eserc iw of his nontl~legwble duty  to  provide a reaconal~lg safe 
1)lace to \\orlt, had  placcd :I na tchrnan on a hill to t r a n w ~ i t  i iznal r  
from the  employee to the  engineer operating the  derrick, the  em- 
1)loyer and the  operator of t he  derrick not being in sight of each 
o t l ~ r r ,  and tha t  t he  watchman negliqently sienalled the operator 
of the derrick without first recrivine his signal f rom the employrc. 
and tha t  the  o r m a t o r  of t h e  derrick s tar ted  hoisting the  rock 
Iiooketl Ilv thc  errq~lo.~ee hrforr  the crnl)loyee c ~ ~ n l d  get saft,lg out of 
t h r  way. and tha t  he  \\a. injlired nh i l e  atteml)ting to run clear 
of tlie d a n r e r .  H c l d ,  thc  evitlenc2e \ v ~ z  sufficient to h a r e  hcen sub- 
mitted to the jury and to o ~ r r r u l e  defendant 's  motion a ?  of non- 
suit. C. S., 567. F a r r  v. Powcr Co , 247. 

3 I t  is  the tlutg of the  employt~r to l~rovitle his crnployce n i t h  rrason- 
abl j  safe mean.: and methods of n o r k  such a s  proprr assistants for  
~ c r f o r m i n r  his task,  and  n h e r e  t he  evidence in a n  action by a n  
rrnployec. t o  recover for an  i n j u r ~  tends to ~ h o w s  tha t  the  employee 
\ \ a<  rngaeerl n i t h  another in moving logs with yeaveys to  a de- 
clivity to  slide them donw to the skicider, and t h a t  he had informed 
the  f o ~ e m a n  of t he  e m ~ ~ l o y e r  t ha t  he needed four o r  five helpers 
to do the  work, which the employer failed t o  furnish,  and tha t  the 
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employee while attempting to move a log with one helper was 
injured as  a result of their not being able to hold the log, which 
rolled toward them, and that  while attempting to dodge the log 
the employee's eye was put out by a limb: Held, the evidence was 
sufficient to be submitted to the jury, and defendant'g motion as  of 
nonsuit should have been denied. Smith v. Lumber Co., 736. 

d Warning and Zltstructiizg Seruant 
1. Evidence that the defendant's fourteen-year-old uninstructed em- 

ployee was injured while a t  work on a folding m,xhine by the 
knife thereof as it passed across the machine cutting off his finger, 
that the fact as  to how the machine operated was apparent and 
known to him, but that he was not instructed or warned of the 
danger incident thereto raises an issue as to the defendant's action- 
able negligence to be determined by the jury, and defendant's 
motion as of nonsuit thereon should have been denied. C. S., 567. 
Gibson u. Cotton Mills, 267. 

e Acts or Segligence of Fellow-Semant 
1. In  an action by an employee to  recover damages from his employer 

for a personal injury caused solely by the negligen2e of another 
employee, the presumption of law is that the employer has properly 
performed his duty in emplojing his workers and is not responsible 
for injuries to an employee attributable solely to the negligence of 
a fellow-servant. Shorter v. Cotton Uills, 27. 

2. An employer impliedly contracts that he will engage the services of 
those who are reasonably fit and competent for.the performance of 
their respective duties in the common service, aud where the 
master has had express notice of the unfitness of an employee to 
safely perform the duties intrusted to him, the master is culpably 
negligent in continuing to employ such servant, and is responsible 
in damages to another employee who has been injured as  a result 
of the unfitness of the servant. Ibid. 

3. Where the evidence in an action against the master for injuries 
inflicted by a fellow-servant shows that on the morning of tlie day 
the plaintiff, an employee of the defendant, was injured lie com- 
plained to his overseer of the carelessnws and iriconipetency of a 
fellow-servant, he had done all that  he was required to do under 
the circumstances, and viewing the evidence in the light most 
favorable to the plaintiff, i t  must be assumed that his complaints 
were made in good faith, and it is sufficient eviden-e of express 
ilotice to the master to be submitted to the jury. I b i d .  

4. Where in an action by an tlmployee to recover damages for a negli- 
geut iujury the evideuce is conflicting as  to whether the explosion 
of the barrel resulting in the injury in suit \ \as c3used by the 
negligent act of a foreman or a fellow-servant, the submission of 
the question to tlie jury is proper, and judgment upon their answer 
to the issue of the defendant's negligence in the negative will be 
sustained. Falls u. Cotton Mills, 227. 

5.  Where an eml>loyer, in the exercise of his nondelegable duty to pro- 
vide his employee a reasonably safe place to work, places a lvatch- 
man where he can see both the employees hooking huge rocks by 
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cable to be lifted by a derrick and the operator of the derrick, 
the operator of the derrick and the employee hooking the rocks not 
being in sight of each other, the duty of the watchman being to 
signal the operator of the derrick when the employee was ready 
for the derrick to hoist a rock he had hooked: Held, upon an  
injury being inflicted upon the employee by reason of the aa tch-  
marl signalling the operator of the derrick before the employee had 
signalled him that  he n a s  ready, the employer may not escape 
liability on the ground that the watchman was a fellow servant, 
and an instruction tha t  under these circumstances the watchman 
would be a vice-principal is proper. Fam- v. Power Co., 247. 

f L4ssumption of Risks 
1. I n  order to establish the defense of assumption of risk it is not 

sufficient to show that  the employee worked on knowing the danger, 
but the question must be determined nhether the danger was so 
obvious that a man of ordinary prudence would have quit the 
employment rather than have incurred it, and is ordinarily a 
question for tlle jury. Shorter r. Cotton -11llills, 27;  Robbins v 
Upholstery Go., 75;  Nills v. Alfg. Co., 145; West r. Xining Co., 
160; VcCord v. Harrison-Wright Co., 742. 

2. A servant is not prima facie chargeable with the assumption of an 
extraordinary risk, or a 1ih1i which may be obviated by the em- 
~ l o j e r  in the exercise of reasonable care. T c s t  v. 31fttmg CO , 160. 

g Contributory Xegliyencf? of Serratlt 
1. Contributory negligence of the serrant  and assumption of risk by 

him a le  ordinarily questions for the determination of the jury, and 
in this case held: defendant's motion as  of nonsuit sllo~lld have 
been overruled. Robbtns v. Uphols ter~ Co., 75. 

2.  Where an  employee engaged in hooking rock with a cable to be 
hoisted by a derrick is suddenly placed in imminent peril by reason 
of the employer's vice-l>rincil)al negligently signalling the rnyineer 
operating the derrick to  hoist the rock before the employee could 
get clear of the rock being hoisted: Held, the enlployee's act 111 

running from the danger over slippery rocks, resulting in a fall 
causing the injury in suit, will not be lleld as  a matter of law to 
be contributory negligence barring his recovery, and tlle submiwion 
of the question to the jury upon the appropriate icsue is l)roptlr. 
F a r r  v. Pottier Co., 247. 

3. Where the servant's o n n  evidence discloses contributory negligence 
barring recovery a nonsuit is properly granted. Scott c. TeTcgrc~ph 
Go., 795. 

D Rlaster'b Liability for Injury to Third Persons. 
a Work of Independent Contractor 

1. The delegation of a duty under contract must be inherently dangerous 
in order for the lettor of the contract to be liable for an injury 
inflicted upon an emplojee of the independent contractor in the 
performance of tlle nork  thereunder, and an  inherent danger is one 
that is inherent to the performance of the contract itself aild not a 
danger that  might result from carelessness in the performance. 
Wright v. Ctili ty P o ,  204. 
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2. The owner of a building is not liable in damages to ,In employee of 
a n  independent contractor in jcred while engaged in painting the  
building under the independent contract therefor. J ames  2'. Peanut 
Co., 380. 

b Scope of Employment 

1. Upan evidence tending to show that  the  defendant's employee killed 
the deceased while the employee was  acting within the  scnpe of h is  
employment in preventing persons objectionable to the employer 
from coming upon or  remaining upon the employer's premises, and  
that  the killing was unlawful and felonious, i s  held sufficient to be 
submitted to the jury upon the issue of the  employe:'^ liability for  
the wrongful death,  and a judgment dismissing the action a t  the  
close of t he  plaintiff's evidence is erroneous. Colvin v. Lumber Co., 
776. 

2. Where under the terms of a lease the lessee was to Lse the lessor's 
auton~obile truck only during the  day, t he  lessor is  not liable in 
damagec to  a third person fbr an  injury caused by defective lights 
thereon while the lessee \vas driving the truck a t  night in violation 
of the terms of the agreement. Jones  2;. Rtancil, 541. 

c Segligenee of Servant and Corr t r ihutor~ Negligfnce of Persotr In jured 

1. Where, in an  action to recover damages f rom a telegraph company 
for an alleged negligent personal injury to  the plailttiff caused by 
the  defmdant ' s  messenger boy, riding a bicycle, running into the 
plaintiff while delivering telegrams, the evidence is  cmflicting as to 
whether t h e  messenger boy or  the  plaintiff was violating a traffic 
regulation of the city a t  the  t ime of the injury,  thl? questions of 
the defendant's actionable negligence and the  p1ain:iff's contribu- 
tory negligence and proximate cause a re  for  the jury. B r o ~ t r  z.. 
Telegraph Co., 571. 

2. Where in an  action against  ml employer for an  injury inflicted by 
his en~ployee the plaintiff's own el-idcmce discloses contributory 
negligence barring recovery a nonsuit is  proper. Scot 1..  Telegraph 
Co., 795. 

E Federal Employers' Liabili tr  Act. 

b Yutu-re, Grozlnds and Extent  of Vaster 's  Liabilitu L7?zde,- the Act 

1. Where the defendant in a n  action to  recover damages for  a wronqful 
death is a logging road, the fellow-servaut rule does not apply, and 
contributory negligelice is  considered ill mitigation of damage- by 
the  jury. IZuzcki~rs c .  Lumbo. Co..  475. 

(1. Titne Within Which Acfiort Il'hereu?~det- Must be Broz6ght 

1. The  Federal Employers' Liability Act, providing that  no action slionld 
be brought thereunder unless commenced within two years from the  
day from which the  cause of action accrued, does 1:ot permit a n  
extension of t ime specified by reason of infancy or  other disability, 
and a n  action not brought within the  time prescribed will be dis- 
missed. Link v. R. R., 78. 
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1. The Workmen's Compensation Act takes into consideration certaili 
elements of a mutual concession between the employer and em- 
ployee by which the question of negligence is  eliminated, and lia- 
bility under the act rests upon the employer upon the condition 
precedent of an injury by accident occurring in the course of em- 
ployment and arising out of it. Conrad v. Foundry Go., 723. 

2. The word "accident" within the meaning of the Workmen's Com- 
pensation Act is defined to be an unlooked for or untoward event 
which is not expected or designed by the person who suffers the 
injury, and the mere fact tha t  the injury is the result of a wilful 
and criminal assault of a fellow-servant does not of itself prevent 
the injury from being accidental. Ib id .  

3. In  construing the Workmen's Compensation Act the words "out of 
and in the course of the employment," used in connection with in- 
juries compensable thereunder, is not to be determined by the 
rules colitrolling in negligent default cases a t  common law, but an 
accidental injury is compensable thereunder if there is a causal 
relation between the employment and injury, if the injury is  one 
which, after the event, may be seen to have had its origin in the 
employment, and i t  need not be shown that it  is one which ought to 
have been foreseen or expected. Ib id .  

4. Where in a proceeding under the Workmen's Compensation Act the 
evidence tends to show that  the employee was a moulder in the 
employer's foundry, and that he struck his negro assistant with a 
shovel after the assistant had spoken words to him he deemed in- 
sulting, whereupon the assistant left the eniploy~nent and returned 
and shot the claimant while he was doing his work, causing perma- 
nent injury, is sufficient within the intent and meaning of the terms 
"injury l ~ y  accident ariqiiig out of and in the course of the employ- 
ment." Ib id .  

h Amount of Recovery l ' he reuvdt~  a n d  Perso7ts Entitled Thereto 
1. Construing the Workmen's Compensation Act as  a whole to effectuate 

the intent antl purpose of the Legislature. i t  is held that the pur- 
pose of the act is to  provide compensation for the employee injured 
in case the injury is  not fatal, and for those dependent upon him - 
in case the injury is  fatal, and the last clause of section 20 purport- 
ing to provide for the personal representative of the deceased is 
construed to be repugnant to  and irreconcilable with the other 
provisions of the act, and should he disregarded in giving effect to 
i ts  other provisions, sections 38 and 40 providing in clear language 
and comprehensive detail for a full legal metliod of determining 
compensation for fatal injuries, and where a dependent has bwn 
awarded compensation uuder sections 38 and 40 she is not entitled 
to the maximum award as  administratrix under section 29. Smitli 
v. Light Co., 614. 

MATERIALMEN'S LIENS see Laborers' and Materialmen's Liens. 

MECHANICS' LIENS see Laborers' and Materialmen's Liens. 
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MORTGAGES (Mortgagee's right to insurance proceeds under loss payable 
clause see Insurance N c ) .  

A Requisites and Validity. 
c Acknowledgment 

1. The pecuniary interest which disqualifies a notary public from taking 
the acknowledgment and privy examination of a huciband and wife 
to their mortgage of lands is an interest in the lands conveyed, and 
does not include his interest in the transaction as  a member of tlie 
firm securing the loan upon a comnrission. I)bz;tstmertt Co. v. 
Tl'oo ten, 452. 

C Construction and Operation. 
c Licn and IJriority; Registration 

1. Where the grantor of lands claims a lien under a mortgage given for 
the balance of the purchase price, but has neglecled to have it  
registered until the lands had been conveyed by rtgistered mort- 
gage, no notice, in the absence of fraud, can supply that of regis- 
tration under our statute, C. S., 3309, and the purchase-money 
mortgage is subject to the prior registered encumbrance, and where 
the holder of the purchase-money mortgage does not allege that the 
subsequent mortgagee had notice of fraud and waq not an innocent 
purchaser for value, his prayer to have his purchase-money mort- 
gage declared a prior lien cannot be granted. C. S.. 1009. TRrel- 
keld u. Land Co., 186. 

2. Where the payee of a note secured by a deed of trust on lands consti- 
tuting a first lien by rrasoli of prior registration, transfers and 
assigns the notes to another for value, and execute!: a relrase for 
the purpose of giving a junior registered mortgaee priority of lien. 
the title in the first trustee is unaffected by the re ease executed 
after the transfer of the notes aud the first deed of tlust retains its 
priority, and injunction will not lie to restrain foreclowre under tlir 
prior trust deed. Spar-ger 2'. TVolfe, 602.  

3. Where the husband and wife mortgage their lands ht~ld by the en- 
tireties and the mortgage is indexed and cross-indexed under "J.  H. 
and wife," the name of the wife not appearing on the indes although 
it appeared on the mortgage deed: Held, the indes I S  sufficient to 
gut a reasonable man upon inquiry which would hove disclosed 
the facts, and upon the husband's death and the wife's remnrri~ge.  
a mortgage given by the wife and her second husband is subject to 
the first mortgage, and the subsequent mortgagee is cliargrd with 
notice thereof, and he may not restrain the first mortgagee from 
foreclosing his mortgage on tlie groulld of insuffic ent indexing, 
C. S., 3561, although the name of the wife should havt? appeared on 
the index. West v. Jackson, 693. 

d Proper-tu atld Interests Subject to Mortgage 
1. Where a party buys the interest of all tlie tenants in conlmon in lands 

and becomes the sole owner thereof, and places improvements upon 
the land, such improvements are subject equally with the land 
itself to the lien of a registered mortgage placed upon the land by 
one of the tenants in common prior to tlie conveyance, and the im- 
provements inure to the benefit of the mortgagee and to the pur- 
chaser a t  the foreclosure sale, and ignorance of the grantee of the 
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tenants  in common of t h e  prior, registered mortgage does not affect 
the  rights of t he  parties, t he  registered mortgage being notice not 
only of the  esistence of the  mortgage, but  also of all  i t  contained. 
See, also, Mortgages H m 1. Lal l tq t~  v. B ~ r d ,  466. 

F Liability of Par t ies  
1. One to  whom ti t le t o  lands is conveyed upon payment of par t  of the  

purchase price with money furnished by another,  and who gives his 
note secured by a mortgage t o  the  grantor  fo r  the  bala~ice,  and who 
receives no  benefit f rom the  t ra~lsac t ion .  under a n  agreement t ha t  
t he  m0rtg:lgor was  to be discl~arged f rom liability up011 his con- 
veyance to the  one furnishing n pa r t  of the purchase price:  Held,  
the  mortgagor acquires only the  uaked title in t rus t  which he  may 
k compelled to convey to  the  real  beneficial par ty  upon liis assump- 
tion of t he  mortgage debt, and upon his transfer of the property to 
him i s  not liable t o  the  mortgt~gee thereon. Justice I . .  ('oxc, 263. 

T Where par tners  in a real  es ta te  business own certain lands which one 
of the  partners t rades  with it third person for  other lands, and 
receives a deed in which the  plaintiff's mortgage on the lands is  
e s lnws ly  assumed, t h r  deed being made to  one par tner  with t he  
consent of the  other for  the  benefit of them both. and there is  evi- 
dence t h a t  e:1c11 thereaf t r r  spoke of the mortgage debt a s  n partner- 
sh ip  l iabil i ty:  Held, t he  evidence is sntficient to  be submitted to the  
jury a s  to  whether the  mortgage was  a partnership liability upon 
n-liich both were liable, and the  motion a s  of nonsuit of the partner 
for whose benefit the other took title should have been overruletl. 
Leftwich u. Frcbnk-8, 289. 

F Transfer  of Mortgaged Property.  
b Liubility of IJurchnser of Equity of Redemption 

1. Where tlie owner of lands sells to  another  by deed in which, a s  n 
pa r t  of tlie l~u rchase  price, the  grantee expressly assumes prior 
encumbranres on the  land, and in payment of the tmlnnce of t h ~  
purcllase price l ~ y s  the  grantor  a sum of money ant1 executes :I 

deed of t rus t  sec.uring notes for t he  remainder, :u~cl u ~ o n  the  
gr:~nter 's  default  i n  t h e  payment of some of the  notes wcured by 
the  l ~ r i o r  encumbrances, the  grantor pays them, and later his deed 
of t rus t  i s  foreclosed: Hcld ,  a s  between the grantor and tlie grantee 
t h e  relation of principal arid surety existed a s  t o  the  prior encum- 
in-ances, and the  grantor may recover against  the  grantee the sums 
paid by him in discharge thereof, and where  the  grantor has  bought 
in the  property a t  the  forclosure of his own deed of t rus t  and 
accepts t he  deed of the  trustee made subject to prior encumbri~nces, 
t he  grantee may not set  1111 a s  a co~intercl:~im or set-off in the 
grantor 's  action t o  recover t he  deficiency the  amount he  has  paid 011 

the  notes secured by the  prior encumbrances. Green v. Eliux. "5. 

H Foreclosure (Right to foreclosure againi t  es ta te  by entireties see Hus- 
band and Wife G a 1, 2 ;  payment of taxes out of yroceeds see T a s a -  
tion L) a 1). 

k Deficiency a n d  Personal Lia,biEity 
1. Where  tlie grantor of lands  takes  a deed of t ru s t  f rom the  grantee t o  

secure t he  balance of the  purchase price, and the  deed of t rus t  is  
foreclosed and the  grantor bids in the  property a t  t he  foreclosure 
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sale for  an amount less than the full amount secured by his deed of 
trust,  i n  his suit against the grantee to recover the deficiency a 
judgment in his favor for the amount secured by h s deed of trust 
and the costs of foreclosure less the  amount paid by him a t  the 
foreclosure sale is proper. Green v. Elias, 256. 

m Title, Rights and Liabzlities of Purchaser 
1. Where the mortgagee has not entered upon the mortgr ged lands after 

the  maturity of the note secured by the mortgage, or where the 
crops a re  severed before entry, he is not entitled to the crops; but 
otherwise where there is no reservation of the growing crops by the 
mortgagor, and the mortgagee 11as entered upon the l and ;  and 
where the mortgagor under a prior registered mortgage has leased 
the lands, and the mortgage has been foreclosed, the  purchaser a t  
the  foreclosure sale is entitled to the growing crops and the im- 
mediate possession of the mortgaged premises, the lessee being 
regarded a s  having only acquired the  rights of the mortgagor, and 
a s  tenant-at-will of the mortgagee after the maturity of the debt. 
See, also, Mortgages C d. C o l l i ~ ~ s  v. Bass, 99. 

2. Where the  purchaser of lands a t  a foreclosure sale of a deed of trust 
takes title subject to registered encumbrances prior to the deed of 
trust foreclosed, he does not thereby assume l~erso l~a l  liability for 
the prior encumbrances, but tokes title subject thereto, but he may 
not contest the validity of the prior encumbrances nor the amount 
secured thereby. Gwen v. Elias, 256. 

n Deposit and Resale 
1. The deposit required by C. S., 2951, is to guarantee against loss in a 

resale of land under foreclosure sale of a mortgage, and where the 
clerk of the Superior Court has required of a person placing a n  
advance bid a deposit representing a five per cent increase bid, and 
in addition a deposit to guarantee compliance with the bid, under 
the  statute, and the lands are  resold and bought in by the one 
making the advance bid, and he refuses to pay the c~mount because 
of threatened litigation, and the lands a re  again resold and bring a 
surplus over that  of the prior resale: Held,  there Iias been no loss 
occasioned by the first resale, and the person mak ng the deposit 
therefor is entitled to  receive i t  back a s  against the claim therefor 
of one holding a note secured by a junior mortcage on the same 
property. Harris u. Trust Co., 605. 

p Setting Aside Sale for Fraud or  Zm-egularit~es 
1. Where a deed of trust on land is r s e c u t d  to  secure 1 ayment of two 

notes, given to  different creditors. providing for the sale of the land 
a t  auction by the trustee upon default in payment of principal or 
interest on the notes i t  secured after advertisement according to 
lam, upon the execution of the power of sale by the trustee accord- 
ing to  the terms of the deed and the bidding in of the property by 
the wife of the mortgagee and daughter-in-law of the trustee : 
Held, the sale mill not be set aside in a suit by one of the creditors 
secured by the deed, there k i n g  no evidence of f raad upon which 
the sale is sought to be set aside. Lumber Co. u. Waggoner, 221. 

2. There is a presumption in favor of the regularity of the esecution of 
the power of sale in a deed of trust o r  mortgage. I h i d .  
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MUNICIPAL CORPORATIONS (Counties see Counties). 
E Tor ts  of Municipal Corporations. 

e Condition a n d  Use of Public Buildings and  Lands  
1. Where  there i s  evidence tending to show t h a t  t he  private owner of a 

building left  pa r t  of the  building wall standing in a n  unsafe condi- 
dition a f t e r  the  building had been condemned by the  city building 
inspector, and t h a t  t h e  city had constructed a retaining mall con- 
tiguous thereto,  but  had failed t o  construct weep holes therein so  
t h a t  t he  waters  f rom the lands  of the  private owner were  pontled 
back oil his lands and seeped through the  ground and sobbed and 
softened the  foundations on the  buildiug wall  so t ha t  a f ter  n heavy 
ra in  i t  fell over in to  the  city market  place and  injured the  plaintiff: 
Held, the  evidence discloses joint negligence on the  pa r t  of the city 
and the  private owner, and the  injury therefrom could h;lve b e m  
reasonably anticipated, and  is  suficient t o  sustain the  verdict of 
the  jury against  them a s  joint tort-feasors, and tha t  there was  no 
primary and secondary liability between them, and dcfe~idants '  
motion a s  of nonsuit  was  properly denied. C. S., 567. Ronupnrt 1'. 
Nissen,  180. 

F Contracts of Municipal Corporations (Bonds for public construction see 
Principal and  Sure ty  B b ) .  

a Manner  nud F o r m  of IInkiilg a n d  I'nlidity of M~ot ic ipal  Contract.u 
1. T h e  s ta tu tes  prescribing the  manner and form of making a coutract  

by a r i ty  must  be strictly complied with, and where the governing 
body is romposed of several commissioners and  the  statutes pre- 
scribe t h a t  contracts with t h e  city over a certain sum s l~onld  be 
made by the  governing h d y  a f t e r  advertising f o r  bids, and t h a t  
the  contract be executed in writ ing and (lrawn o r  passed upou by 
tlie city attorney, a pnrol contraczt mad(. with the  cornrnisvioner of 
public works providing for tlie reimbursement of a realty coinl~any 
of t h e  amount t o  be spent by it on a sewerage system i s  nut binding 
on the city, and the  realty company may riot recover from tlie city 
in i t s  action thereon. Renl t !~  Co, v. Charlotte, 564. 

o Ratification 

1. A municipal corporation i s  not bound by the  action of i ts  governing 
body in ratifying a coutract  wliicl~ the  governing body could not 
have ~ u a d e  in the  first instance irr which was  made without cow- 
pliance with s ta tu tory  provisions wliicl~ a r e  mandatory with rcrpect 
to  t he  manner of making such contr:~cts, and where a contract for  
the  r epay~nen t  to  a rcalty rompany of the amount to be exlwnded 
by it in constructi~ig x sewerage system was  not rnatlt~ in compli- 
ance with the  statutes,  tlic action of the  city g o v e r n i ~ ~ g  1~~ t l . v  in 
making n pa r t  ~~nymr ' i i t  of tlir amount so esgt~ntled by the realty 
company is not b indi~lg  on the  city a s  a ratification of the contract. 
Real ty  Co. 7). Charlotte. 6 a .  

d Recot-erll t - p o ? ~  ()~cclrttrrm Jlllcruit from .lf~il/icipal Corporcltio~r 
1. Where  one of the  conirnissioners of a city h a s  made a parol agreement 

to  repay a realty company the  money i t  should esprnd in construct- 
ing a sewerage s ~ s t e m  wi th i l~  the  corporate limits, ant1 af terwards  
t he  city has  incor~oriit 'd t he  system so constructed into i ts  general 
municipal sewerage syatcm and collected a sewer t a x  f rom owners 
of lots using such system, although the  original agreement is  void 
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for  failure to conform to the mandatory statutor,y provisions in  
regard to the malting of contracts by a city, the realty company may 
recover f rom the  city upon a quawtunt rncruit the  reasonable and 
just value of the  sewerage system thus  taken o w r  by the city. 
R e a l t y  Co. v. Charlotte ,  564. 

e Ul t ra  V i r e s  or Improper ly  Executed  C o t ~ t r w t s  

1. Where a contract with a corporation has  been f u l l j ~  performed by 
both parties and nothing remains to  be done but the  payment of the  
consideration by the corporation, the plea of td t~rn  uires is not 
available to the  corporation; and where a contractor for the con- 
struction of certain municigal improvements has  given a surety 
bond to  insure his faithful performance, etc., and ha3 colnpleted the  
work under the contract, he may not, in a n  action by the surety to 
rccover the prnnium due on the surety bond, set u p  t ie  plea tha t  the 
contract with the city was  void for failure to comply with C. S., 
2S30, with regard to  the advertisement for bids. I t ldetnnity  Co. v. 
Perry ,  286. 

H Police Power. 
a S a t n r e  aud E x t e n t  o f  P o w e r  and V a l i d i t y  o f  Police Regulations in 

General  

1. An ordinance passed under provision of statute,  purporting to fall 
witllin the  police powers a s  to  health, safety, e t c ,  is  subject to 
judicial review by the  courts, and the  expressed purpose of the 
ordinance in this respect is  not controlling on the  courts. 3lacRac  
v. FayettevilTe. 81. 

b Z o n i ? ~ g  Ordinattces 

1. I n  proceedings for ~nant lamus to compel a city, through its  building 
inspector, t o  issue a germit for  the  erection of a gasoline filling 
station, a11 ordinance making i t  unlawful to erect such a station 
nearer than 250 feet  to any residence within the corporate limits 
provided tha t  the  ordinance shall  not apply to such i ta t ions  already 
erected, i s  held void, i t  appearing that  many stnlions had been 
erected and that  t he  effect of the enforcement of the ordinance 
would be to give a ~nonopoly to the station? alreatLy erected, and 
tha t  t he  ordinnnce was  not uniform in i t s  application, and tha t  to 
prohibit the  building of the station in w i t  would be to  deprive the 
owner of his property rights. MacRne v. Fnueftevi lrc.  51. 

2. Gasoline filling stations built and maintained under t l ~ e  provisions of 
law a r e  not nuisances per sr, but a re  of public necessity. and the> 
may not be prollibited for purely aeqthetic reasons, and where an  
ordinance is not uniform, falir iind impartial  in i ts  application, i t  
will be held void. Ibitl. 

3. Private property cannot be taken for  private purposes, but only for 
those purposes which a r e  public in their  nature  upon the payment 
of just compensation, and  a n  ordinance regulating the erection of 
gasoline filling stations within the limits of a tit:- that  has the 
effect of confiscating the  property of a n  owner i s  vo d. Ibid.  

4. Where subsequent to  and pending proceedings in mandamus to 
compel a city to issue a permit for a filling station under a n  esist-  
ing ordinance, the city has  passed a grneral  zoning ordinance, the 
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la t te r  will not be considered in  t he  absence of information upon 
which the  courts may determine a s  t o  whether t h e  la ter  ordina~lce  
was  reasonable under the  fac ts  presented fo r  determination. Ibid. 

5. A town ordinance which atternpts to  prohibit the  erection of gasoline 
filling stations \ \ i thin three hundred feet of tlie public schools of a 
town i s  void when there a r e  already filling stations therein within 
t he  restricted area ,  tlie ordinance not being uniform in i ts  apglicn- 
tion, and having t h e  effect of giving the  filling stations already 
erected a monopoly, and tile plaintiff is  entitled to  mandnmus to 
compel the  issuance of a permit  for a filling station on his land 
within the  area ,  and  his  r ight to  this relief is  not affected by a third 
ordinance requiring t h a t  the  filling stations already erected be re- 
moved by a certain da t e  in the  fu ture ,  the  owners of the  existing 
filling stations not being parties to t he  action and their  r ight to  
operate said filling stations a f t e r  the date  fised not being before the 
Court. Burders v. -Altoskie, 92. 

e Violatiol~ a n d  Enforcenwlt of Police IZegt~latiurts 
1. Where the  buililiug i n s ~ e c t o r  of a city, under authority of a zoning 

ordinance, refuqes to issue a permit for tlie erection of a building 
t o  be used for a store and  filling station, and the  owner appeals to  
tlie board of adjustment,  which affirn~s the  decision of the  building 
inspector, the  remedy of the  owner to  test  the  validity of the  ortli- 
nance is  b j  proceedings in the  na tu re  of a cert iorari  to have the 
question decided by the  Superior Court, with right of appeal to the  
Supreme Court, and he may not erect a builtling without a permit 
and in  v i o l a t i o ~ ~  of tlie ordinance and collaterally a t tack  the validity 
of t he  ordinance in  a ~~rosecn t ion  against  him for i ts  \ iolation,  and 
evidence relating to the rcasonahleneqs of the ordinance is  groperly 
esclutled in the  prowcution fo r  i t s  violation. 3 C. S ,  L'iSH(r) 
t,t scq. S. v. IZobo-son, $0. 

2. T h e  board of a d j u s t ~ n r n t  of a city having power to hear  and decide 
a p ~ ~ e u l s  from any order or decision of an  ad~ninis t ra t ive  official 
charged with t h e  enforct~ment of any zoning ordinance passed under 
the  provisions of 3 C. S.. 277TB(r) is  a ynaxi-judicial body, and i ts  
decisions a r e  subject to r e v i t v  by the  Superior ( 'ourts by p r ~ c w d -  
i n r s  in tlir~ nature  of cfJrtiorrrri, 3 ('. S., "$T(i(s), and a tlecision 
of the  hoard is  not subject to collateral at tnck.  Ibid. 

3. Wllrre a city makes t h e  viol:~tion of i t s  ordinancw in regard t o  the  
erection ant1 m~in tenanc t .  of gawl ine  filling station5 withi11 a pre- 
scribed zone a criminal offense, ant1 a n  alleged r iolator of the ordi- 
nance has  been acquitted b j  :I court of competent jur isd ic t~on,  equity 
mill not afford iujurictivc relief a t  the sui t  of t he  city to  restrain the  
continued violation of t he  ortlinance Iry the  person acquitted, the 
question a s  to  the rights of t he  a t l jawnt  property onnera  not being 
~ , ~ t . s r n t e d .  h ' l~xabrth C ~ t u  2; ,111dlette. 6%. 

J Actions Against hlunicipal Cor~~ora t ions .  
b Char ter  Provisions as to Time Within ITILL'cIL So t i ce  o)td ('latrrt f o r  

Damages J l l t s t  be G i w ~  
1. Where i t  ap11ea1-s upon the face of the complaint in a n  action against  

a city fo r  damages t h a t  notice and claim of damages had not been 
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given in the time required by the city charter as  r l  prerequisite to 
the right of action, a judgment a s  of nonsuit is properly entered. 
Bigga v. Aekwvilte, 272. 

MURDER see Homicide. 

NEGLIGENCE (Of auto driver see Highways B ;  of master see Master and 
Servant C ; of vendor of food see Food A ;  of cities see Municipal Corpora- 
tions E ; of drainage district see Drainage Districts C 1 : of bailee see 
Bailment A ;  in operating trains see Railroads D ;  in ogeiating busses see 
Highways B ;  homicide through negligence see Homicide C ;  release from 
liability for negligent injury see Torts C b. 

A Acts or Omissions Constituting Negligence. 
o Condition end Use of Lands and Buildings 

1. Where there is evidence tending to show that the private owner of a 
building left part of the building wall standing in an unsafe condi- 
tion after the building had been condemned by the city building 
inspector, and that the city had constructed a retaining wall con- 
tiguous thereto, but had failed to construct weep holes therein so 
that the water from the lands of the private owner were ponded 
back on his lands and seeped through the ground and sobbed and 
softened the foundations on the building wall so t h l t  after a heavy 
rain it  fell over into the city market place and i n j u ~ e d  the plaintiff: 
Held, the evidence discloses joint negligence on the part of the city 
and the private owner, and tlie injury therefrom l'ould hare been 
reasonably anticipated, and is  sufficient to sustain the verdict of the 
jury against them as joint tort-feusol's, and that there was no 
primary and secondary liability between them, and defendants' 
motion as  of nonsuit wns properly denied. C. S., 5137. Bonnpnrt v 
Nissen, 180. 

2. Evidence that a customer in a merchandising establishment received 
the illjury in suit as  a result of slipping and falling on the oiled 
floor of an aisle a t  n place where there wns an unurual nccnmula- 
tion of oil, tending to show that the oil was imp~operly or negli- 
gently applied, and that  s l~ch condition existed for more than a meek 
is sufficient to take the case to the jury on the quec>tion of whether 
the c80ndition had existed for such length of timc nq should h a l e  
been discoveretl by the exercise of ordinary care. I r o w d o ~  r. Krcss, 
559. 

e Res Ipsa Loq!ritrir (See, also, Master and Servant C a )  
1. l l l e  doctrine of w s  7pra loquitrw tloes not :~l)l)ly to a11 injury received 

by a customer or invitee in ;I store building caused bv  the cnstomer's 
slipping and falling on the oiled floor of tlie qtcre. Ro~cdetc r 
Kress, 559. 

C Colltrihutory Nrgligrnce (on 11igliw:~y see I-Iighways B g : of scrl ant see 
Master and Servant C g ) .  

a Of I'crsons In]lrred it1 G(we1'uZ 
1. Where in an nction against an emploler and n messel ger lwy and the 

telegraph coinpany eruploying the mesuenger bog, tl e plaintiff's evi- 
dence tends to show that  her intestate was employcmd to operate an 
elevator, and that he left tlie elevator a t  the ground floor for a few 
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minutes, and that  during his absence the messenger boy moved it  to  
another floor, and that the intestate, hearing the elevator bell ring, 
ran down a lighted corridor and jumped into the empty shaft with- 
out looking when the danger was obvious and could have been easily 
ascertained: Held,  the plaintiff's own evidenw establishes the negli- 
gent failure of the intestate to exercise due care for hi? own safety, 
and his failure to do so being a proximate cause of the injury, he 
is barred from recovering from any of the defendants, and the 
alleged negligence of the employer in failing to provide a safety 
device for the elevator, and the action of the messenger boy ill 
moving the elevator, will not warrant a recovery, and the defend- 
ant's motion as  of nonsuit is properly allowed. Scott  v. l'elcgraph, 
Co., 795. 

o Imputed  Negligence 
1. Where the plaintiff in an action to recover damages for an injury 

received in an automol~ile accident is a mere invitee or passenger 
in one of the automobiles driven by the owner entirely independ- 
ently of the plai~ltiff and not under his control, and there 1s 110 

e~ idence  that the driver and the plaintiff were engnqcil I I I  a joint 
enterprise: Held,  the negligence of the driver, if any, is not imputed 
to the plaintiff, and he m:iy recover of the defendaiit if the defend- 
ant's negligence %as  a proximate cause of the injury. Vc(r'ec v. 
Warrefa,  673. 

D Actions. 
c Sonsui t  

1. Whether the violation of an ordinance or statute is a proximate 
cause of the injury in suit is ordinarily a question for the jury, but 
where there is no evidence of causal connection between the negli- 
gence and the injury it  is a question for the court, and in such 
cases the granting of defentlant's motion for judgment as of nonsuit 
is proljer. Herldricc v .  R R , 142; Burke  v. Coach Co., 8. 

2. Where in an action for damages for a negligent injury the plaintiff's 
evidence discloses contributory negligence barring his recovery, the 
plaintiff haa proved himself out of court, and defendant's motion 
a s  of nonsuit is propt,rly allowed. Hendria 1; R. R., 142; Tl'olfe V. 

Coach Ltne,  140; Scott  v. Telegraph C o ,  795. 

3. Contributory negligence of the plaintiff nil1 not be held to bar re- 
covery as  a matter of lan when an inference in his favor is per- 
missible from the evidence Wil l iams 1.. Express  Lines,  198; Cook 
v. Horne,  '740. 

4. An action to recover damages for a personal injury alleged to have 
been negligcntlg inflicted nil1 be nonsuited in the absence of evi- 
dence tending to shorn that the plaintiff was injured by the negli- 
gence of the clefc,ndant as  alleged in the complaint. Ti'eatherman v. 
Tobacco Co., 603. 

d Verdtct  and J u d g n m ~ t  
1. Where thc issue of negligence and contributory negligcwce arise in 

an action for damages to the plaintiff's automobile, there being no 
issue as  to the last clear chance, the plaintiff is not entitled to 
judgment where the jury answers both issues in the affirmative 
and awards damages. McKoz~ v. Craven, 780. 
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NONSUIT see Tr ia l  D a .  

NOTATION. 
A Nature and Requisites of Novation. 

a Extinguishment of Old Debt and Creation of Sezv 
1. Where the  sureties on a note agree by the  terms of the  note t h a t  a n  

extension of t ime granted to maker  would not discharge them from 
liability thereon, the taking by the payee of a mortgage expressly 
providing tha t  i t  was  additional security to the note and granting 
a n  extension of t ime for payment cannot be c0nstru.d a s  a novation, 
and the  sureties a re  not released thereby, the wc~rd novation im-  
plying the extinguishment of a n  existing debt and the creation of 
a new one. Walter8 v. Rogers, 210. 

PARENT A S D  CHILD-Father's contract to support  i1legi:imate child see 
Bastards  B b, s ta tu te  of f rauds  may not be pleaded in action on see 
Frauds,  Sta tute  of J a .  

PARTIES (Misjoinder of, see Pleadings D b ;  removal of causes for fraudulent 
joinder see Removal of Causes).  

A Par t ies  Plaintiff. 
a Persons Tl'ho X a y  or X u s t  S u e  

1 .  Under the provisions of C. S., 449, a trustee of an  eapress t rus t  may 
sue without joining the one for whose benefit t he  action is brought, 
this being an  exception to C'. S., 446, requiring actions to  be brought 
by the real party in interest. Sheppard u. Jackson 627. 

b Joinder and Substi tution 
1. Where the  cause of action is not changed or  the rights of the de- 

fendant prejudiced i t  i s  not er ror  for the trial  court to permit the 
real party in interest voluntarily to be substituted a s  plaintiff in 
the  action during the  progress of the trial  and af ter  the  jury had 
been empaneled, and proceed with the trial  of the action. Qibbs 
u. ~I f i l l s ,  417. 

PARTITIOX (Right  of tenant i n  common to  improvements uylon partition see 
Improvements A a ) .  

A Action for Parti t ion. 
1, Decree and Parties and Matters Conxluded Thereby 

1. Where, under a devise fo r  l ife to the children of the testator with 
remainder to his grandchildren to be held in common by them 
until the youngest shall  arrive a t  the age of 21 years, the holders 
of the life estates and devisees of age of the  remainder in common 
obtain a consent decree for the partial  parti t ion: Held, the  testa- 
mentary postponement of t he  partition not being void, the partial  
parti t ion is adverse to the grandchildren not of a g ?  or not i n  esse, 
and they a re  not bountl by the procecldings, and the commissioner 
appointed to sell the  land for partition cannot give a good fee- 
simple title. Greene v. Stadiem, 445. 

B Parti t ion by Acts of Parties.  
a Parol Parti t ion 

1. Where before his death the deceased owner of lands has  made deeds 
to separate pieces or t rac ts  of land to each arid a l l  of his children, 
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and more than two years thereafter,  and  af ter  his death,  his 
executrices under a n i l l  dis1)osing of his other lands and containing 
a residuary clause, have found the dceds ancT had them recortlerl, 
and the  grantees af ter  the  recording of the deeds have entered each 
upon his or her respwtive pa r t s  a s  set out  in the deed to him o r  
her,  exercised the  right of absolute ownership, leilscd, collected 
rents  and paid taxes,  and  h a r e  heen parties to legal procec~lings 
wherein they h a ~ e  regarded themselres a s  owners under the  deeds :  
Held., though the  deeds of gift a r e  inra l id  hecause not registered 
within two years, the  transactions operate a s  a parol parti t ion of 
the  lands,  accepted and acquiesced in by the  parties, ant1 they a r e  
equitably estopped bg. their  acts and conduct from mainta in i~ig  tha t  
the deeds, or any of them. a r e  inralid.  Thomas L'. Co)tyers. 229. 

PARTNERSHIP  
r) Rights ant1 Liabilities nu to Third  Pelsons. 

n Kepreselitutzon of F i r m  bl/ P a r t t ~ e r  and  Creation of Partnership Lia- 
b r l i t ~  Thereby 

1. Where 1)artners in a rcal  estate husiness o\vn certain lands which 
one of the  lmrtnrrs  t rades  with a third person for other lands, and 
receives a deed in which the  plaintiff's mortgage on the lands is  
cs l~ress ly  assumed. the  deed being made to one par tner  with the  
consent of the  other for  the  benefit of them both, and  there i s  
evitlencr tha t  each thereafter spoke of tlie mortgage debt a s  a 
partnershil> liability : IIcld, t he  evidence is  sufficient to be submitted 
to  t h r  jury a s  to  whether the  mortgage was  a partnership liability 
upon \~ l i i ch  both were liable, and the  motion a s  of nonsuit of the 
par tuer  for  whose benefit the  other t t ~ ) k  t i t le should have bcen 
orerruled.  Lefttcich v. Fra)tlis, 289. 

F Death of Partner.  

a E f f w t  of Death cr)rd Subsequent Transactions 
1. A partnershi11 terminates upon the death  of one of the l~a r tne r s ,  ('. S.. 

3277, and nhe re  an  oprn,  mutual ant1 current  account has  e.;istetl 
I)ctn.eeri the  pnrtnership and another an11 the  hUr \ i~ i l l z  p a r t n ~ r  
continues to run the  partnership a11d enters i tems 011 the account, 
nh i ch  a r c  not necessary to  t h e  n inding u11 of the  par tnr r ih ip  
aflairs, such acts af ter  tlie termination of the  partnershil) a r e  not 
l)artner41il) ac ts  and t h e  s ta tu te  of limitation4 n i l l  run on the 
account due  the terminated 11artnerqhip from the  las t  item entcred 
thereon hefttre the  tlcath of the  deceased partner.  KfY.1 I.. Boyd ,  
214. 

PARTY WAT,T,S. 
B Rightq and 1,iahilities of Adjoining Owners. 

a Co.uts of C o t ~ s t r u c t ~ o ~ l  
1. Where the owner of lands build< a parts wall part ly ulmn his o n n  

lands and partly on tht' lands of the adjacent onne r ,  and the lat ter  
huildq t o  and uies  the i ame  : Hcld, cquity implies tha t  he n i l l  pay 
for such use one-half the cost of construc*ting the va l l ,  although 
no express contract ha.; been made concerning i t ,  and upnn thp 
accidental dcstrnction of the wall all casement< therein termiuate. 
George v. S m a t l ~ r s ,  '21'2 
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PENDING ACTION see Abatement and Revival B ;  notice of, see Lis Pendens. 

PERPETUITIES see Wills E d 1. 

PLEADINGS ( I n  actions for divorce see Divorce D c ;  bill of discovery see 
Bill of Discovery, in particular actions see Particular Titles to Actions; 
admissibility of pleadings in evidence see Evidence F e ) .  

A Complaint. 

c Amendments to Pleadings 

1. In this case amendments to pleadings were allowed by the judge in 
the court below within his sound discretion, from which no appeal 
will lie to the Supreme Court. Sheppard v. Jackson, 627. 

C Counterclaim. 

c Effect, Service, and Subsequent Pleadings 

1. Under the provisions of chapter 18, Public Laws of 1924, the allega- 
tions in an answer constituting a counterclaim are to be considered 
and dealt with as  denied where a copy of the answer containing 
the counterclaim is not served on the plaintiff. Kasuler v. Pinleu, 
781. 

D Demurrer (Right to appeal from judgment overruling, see Appeal and 
Error A c) .  

a Statement of Cause of .Action 

1. Under our liberal practice and procedure the plainttiff will not be 
held down to a technical position of the defendant as  to the allega- 
tions in the complaint where the plaintiff has been permitted by 
the court in its discretionary power to file a reply which fully sets 
out the agreement of the parties, and the overruling of a demurrer 
will not be disturbed on appeal. Fleishman v .  Burrolces, 514. 

2. Where a complaint to any estent states a cause of action, or sufficient 
facts can be gathered therefrom, its allegation taken to be true, a 
demurrer thereto should be overruled. Bechtel v. Bohannon, 730; 
dXunro v.  Rubber Co, 808. 

b Misjoinder of Parties and Causes of Action 

1. Upon demurrer, when it  appears from the complaint that there is a 
misjoinder of both parties and causes of action, the action will be 
dismissed, C. S., 511, but where it  only appears that there is a 
misjoinder of causes, the case will be retained and the several 
causes divided into as  many actions as  may be necessary for the 
proper disposition of the case. C. S., 516. Shuford I .  Yarborough, 5 .  

2. Where new parties to an action a re  made who demur 11lwn the 
ground of misjoinder of parties and causes of action as  to them, 
the demurrer will be sustained and the cause of action demurred 
to will be dismissed if i t  appears upon the pleadings liberally con- 
strued that the demurrer is well taken. C. S., 511, 535. 6hf~mwcl l  
v. Lethco, 346. 

3, Where the plaintiff, a receiver of an insolvent corporation, seeks to 
enjoin the defendant from interfering with the collection of certain 
accounts of the insolvent which the defendant claims as  purchaser, 
under contract, and by consent order it is agreed ,;hat the plaintiff 
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collect t he  accounts and tha t  each par ty  reserves his rights a s  to 
the  proceeds, and thereafter the plaintiff files a n  amended complaint 
alleging that  the contract of purchase of the accounts by the 
defendant was a subterfuge for the charging of usury and demands 
the statutory penalty:  Held, the  amended complaint stated facts 
sufficient to constitute a cause of action, and there was no mis- 
joinder of causes. Bundy v. Credit Co., 339. 

d When Demurrer J f ay  Be Entered awd Effect of Failure to Demur 

1. Where the complaint i s  objectionable a s  a defective statement of a 
good cause of action the defendant waives the defect by failing to 
demur and by answering i t s  allegations and pleading to the  merits. 
S e ? ~ t e l k  v. Board of Education, 389. 

e Subsequent Pleadings 

1. Where a demurrer to an  action upon the  ground of misjoinder of 
parties and causes of action has  been overruled in the  Sul~er ior  
Court and the judgment of the  Superior Court is  affirmed in the 
Supreme Court, the demurring par ty  has  the statutory right to file 
a n  answer a t  any t ime within ten days  af ter  the Superior Court 
has  received the certificate of the opinion of the  Supreme Court, 
of which statutory right the Superior Court cannot deprive him, 
C'. S., 515, and i t  is  er ror  for the trial  court in overruling the de- 
murrer  to require the defendant to file an  answer a t  a fixed time, 
there being 110 finding that  the demurrer was frivolous. C. S., 599. 
Shuford v. Yarborough, 5. 

I Motions. 

a F o r  Judgment on PZeadings 

1. A motion for judgment on thc  pleadings is properly refused when the 
complaint states a good cause of action. Stnte l le  zr. Board of 
Education, 389. 

2. Where the  plaintiff in a n  action to declare a forfeiture of a life estate 
by defendant for  failure to pay taxes, C. S., 7982, moves for judg- 
mcnt on the g l ~ a d i n s s  for the alleged fa i lure  of the defendant's 
answer to raise an  issue of fact ,  the motion is  properly disallowed 
by the trial  court when the answer of the defendant is  sufficient. 
Hutchixs v. dlangum, 774. 

b To Str ike  Out 

1. The refusal of the trial  court to allow a motion made in apt  time 
to strike out certain allegations of t he  complaint on the ground 
tha t  the reading of the allegations will prejudice the jury and 
that  the allegations will render admissible irrelevant evidence will 
not be reversed on appeal, no  substantial  r ight of the defendant 
being affected thereby to his prejudice since the jury will be in- 
structed to  find their verdict from the evidence and since all 
irrelevant evidence will be excluded by the trial  court upon objec- 
tion of the complaining party.  Hosiery Mill v. Hosiery Mills, 596. 

2. A defendant in a civil action has  the right to have all  estraneous 
and redundant mat ter  alleged in the complaint stricken out before 
being called upon to answer or demur, C. S., 506, and the  refusal of 
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tlie tr ial  court  of the defendant 's  motion made in ap t  t ime before 
t ime, C. S. ,  537, is  e r ror  where the  allegations objected to a r e  
irrelevant o r  redundant.  IDid. 

3. Where the  tr ial  court  has  allowed the  plaintiff to  file a n  amendment 
to the complaint to be confined to certain phases of the  controversy 
o r  t o  ailegations a s  to c3ertain and sperific matterc.  -he plaintiff must  
confine hims'lf to the restrictions under which ht, is  permitted to  
amend or tlie tr ial  judge may order stricken therefrom tiny fur ther  
mat ters  or any all tyations t ha t  a r e  irrelevant or redundant and not  
i n  conformity with the  statute,  C. S., 506, requiring a plain and  
concise statement of t he  cause of action nit l lout ulinecessary repeti- 
tion, and the granting of t he  dcfcndtint's motion lo  str ike out cer- 
tain llarts of the amended complaint will be sus tn i~led  on apl~enl  if 
tlie complaint is sufficient in ith allegations a f t e r  the  portions 
objected to  h a r e  been stricken oc t  to present e w r y  phase of the  
controwrsy.  Ellis c. Ellis, 767. 

P O I J C E  POWER see Constitutional Law C, J I u t ~ i c i ~ ~ a l  ('orporation H. 

PRIMA FACIE  CASE see Tr ia l  1) a 2 .  

PHISCIPAL AND AGEST.  
A The Helntic,n. 

a C ~ w t i o r i .  Estnblislrmcrtt attd Ezistrrzc*e of fhc Rclntiowhip 
1. The fac t  of agency must be provrn nliurrde the a t lmi s~ ions  of the  

 rent. Barck c. Nklut, 589. 

2. The drclarations of all alleged agent nre inconil)etent to  prove 
nyency, but t he  order in nhicll  evidence may be introduced iq a 
lua t t r r  n i t l i in  the discretion of the trinl court unless it is  oln3ous 
tha t  ~) i~ejut l ic r  may result. nlicl where the  plainliff introduces a 
recc>il~t froni the nllegotl agent containing a rrcitnl  of' the  agency. 
ant1 er i t l rnc t~  of the  :lgtxncy is  later offered ~ r i t l i ou t  ~ l b j w t i o n :  Hcld. 
tlie tlefenclant was  not prejudiced by the order of the introduction 
of the tlvidence, and his exception based tlierron will not he cus- 
tainetl oil appeal. Ruckrco' c. C .  I. T. Corp.. 698. 

3. Where there is eritlcnccs tha t  a n  alleged agent has repeatedly col- 
lected money upon tlebt:: owed to the a l l rg td  princilml, the  in- 
f r rencc  is  permissible tha t  ml agreement to this effect 110s h e n  
made, and tlic evidence is  sufficient to malie out a prima facie case 
of agency a l i u ~ ~ d e  the  tieclaration of tlie agent. Ibid.  

C l i ichts  :111d 1.inbilities a s  to Third  Par t ies  (Refusal  to ratify sale of 
clerk c r t ~ a t r s  ohligation on qunrtfrtm ntwltit see Qrcc~si-Cc~ntracts 
A a 1). 

1. \Vliert' there is  eri t lenw tending to show that  t h?  defendants a s  
1)artners authorized tht.ir alleged agent to  l~iirclias~z fu r s  and hides 
~ r i t h o n t  f'urnislling the money to pay for  them, nntl t h a t  in t he  
course of hnsint'ss the agent p a r e  numerous 1)twonal checks therefor 
nliicli were  covered by his d ra f t s  on th r  alleged principals which 
\rere lmid by tliem. in a n  :~ction hy the bttlili acce ~ t i n g  the draf ts ,  
to  r t m r z r  on later d ra f t s  ~vhicli  t he  tl(.frntlants rrfnwtl  to pay, 
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clenying the agency and partnership, the  evidence of agency and of 
eslwess o r  implied :~uthor i ty  to execute and negotiate t he  d ra f t s  
on t h r  11rinci11;1ls is  held sufficient to be submitted to tlie jury 
a t ~ d  sustain tllc verdict in plaintiff's favor.  B a ~ k  z:. Nklut. 559. 

2 .  Agency lwing proven, admissions by the  agent relating to the business 
a t  11:1nd a r e  atlmissiblr against  the principal when the admissions 
111:1y 1)e tleemcil a par t  of the  rcs ycstu'. I b i d .  

d Il.roriyfu1 l r t s  of .4yc?zt 

1. Where  one of two ir~nocent Iwrsons must suffer hy the  f raud or deceit 
of nnot l~er .  he who first rc110ses the confidence must bear the  loss. 
Burtli r .  Clark, 169. 

c Cndisclosed . i y e v c ~  

1. While the  declarations, made hy a th i rd  par ty  dealing with the agent,  
th:~t it did not care  n'ho the principal was  or t ha t  i t  was satisfied 
\\.it11 thc. credit of the  agent is  evidence, but not conclusive, against  
the  liability of t he  principal, in this case held: there was  sufficient 
evidence of the princigal's liability to be snhmitted to  t he  jury. 
Baitk 1.. Nkltif, 889. 

PIIISCIPAI, A S I )  SURETY (Performance of incidental agreement not neces- 
sary  in action on  1)ontl stDe Contracts Il' b 1 ; surety on note see Bills and 
S o t c ~ :  surety for clcl~t of another see Frauds ,  S ta tu te  of h 11). 

B Suturci ant1 Extent of 1,ial)ility of Surety (Surt . ty 's  liability on replevj- 
bond see I < i ~ ~ l e r i n  (' 11). 

u Botrds fo r  P r i c a t r  Cotrstrttcfion 

1. A surety bond given the  owner for t he  construction of a road over 
his land will 11e construetl with t h e  contractor 's  bond given the  
o n n t r ,  and \ \ h t ~ r c ~  the surety cspressly agrees to liability for  all 
matt>ri;tl uwtl therein. ;lilt1 the  bond exl~ressly intlenmifies them 
;~g,.;~itist lo>s for wliic.11 they may rrcovrr against  the  surety under 
ia co~i t ravt  made for  their  benc~fit, though th ty  a r e  not specificnlly 
n n ~ u r ~ l  t l i c~~e in ,  and tlefcnsea of the surety \ ~ h i c l i  may he available 
against  the owner a r e  not u v ~ i l a b l e  against  r c rh  materia1111en in  
their  :~c,tioil t o  recover for material  furnished hy virtue of the 
c~r~ntr:~c.tu;~l p r o ~ i s i o n s  in their  l)rhnlf. I;'ou)idry Co. c. Consfructiotb 
Co., 177. 

2 .  Wlierc. ;A sul.csty I~ontl for  the erection of a builtling indemnifies t he  
o\vntJr against  loss for  the failure of the contractor to perform 
his contract, t he  o\vnerqs allegation in his pleacliilg against  tlie 
surr ty  t h : ~ t  the contractor had failed to perform his contract  and  
tha t  11th was  tlam:~getl i n  :I certain sum t h e r e h ~  is sufficient to  s ta te  
:a cause of action against  thc~ surety,  : ~ n d  i t s  demurrer thereto was  
~ ~ r o ~ ~ c ' r l y  overruled, there bein:: n o  stipulation in the  bond tha t  the 
owner should com1)lt~te the  contract :is a conditioil l~recrdent  to 
r c c ~ x e r y .  Otcctt G, S a l ~ u t i o r ~  . irmy. 610. 

b B o ~ d s  fo r  Public Co?i,~fructioi~ 

1. \Vliere n contract ~ v i t h  a city provides for  the  construction of certain 
water and sewer improvrmrnts,  and tlie contract fur ther  provides 
for  the construction of additional similar work if ordered by the  
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city council, all in accordance with plans and specifications at- 
tached, and the contractor gives bond with espress reference to the 
contract with provision that the rate of premium for the indemnity 
expressly provided for in the bond sou ld  apply to the extra or 
additional work if subsequently ordered by the city: Held, upon 
further similar work being done under the same specifications, etc., 
by order of the city council, the question of whether such work 
was done under the original contract is for the jury, the surety 
being liable on the bond for the additional work if done under 
the original contract and being entitled to recover from the con- 
tractor the additional premium therefor. Indemnity Co. c. Perry, 
286. 

d Bonds of Corporate or Pl-ivate Ofleers and Agents 

1. Under an express stipulation in a bond indemnifying an employer 
against loss through the dishonesty of his employee, that  if the 
employer settled or compromised such loss without the consent of 
the surety the surety bond was to become void from the beginning, 
a settlement by the employer with the employee in violation of the 
provisions releases the surety from liahility. Bank 1,.  Graham, 530. 

2. Where a cashier of a bank misappropriates funds of th,? bank, and the 
defalcation is discovered by the assistant cashier, who has suc- 
ceeded to the duties of the cashier, and the latter effects a settle- 
ment with the former without the surety's consent by which the 
defalcation is made good and the proceeds turned over into the 
assets of the bank, such settlement is regarded a s  a settlement 
or compromise by the bank of a loss which might h:ive become the 
basis of a claim against the surety and renders the surety bond 
void in accordance with an espress provision therein it  should 
be void if settlement were made without the surety's consent, and 
the fact that the assistant cashier had not called :he defalcation 
and settlement to the attention of the directors cpf the bank is 
immaterial. Zbid. 

PRIVILEGES AND IMMUNITIES see Constitutional Law G. 

PROCESS (Waiver of sewice by general appearance see Appearance A a ) .  

B Service of Process. 

c Service by Publicatio~t 

1. There being no specific requirement of statute that ar order for the 
publication of summons state that the paper in whic2h the gublica- 
tion is ordered to be printed is the one "most likely to give notice 
to the person to be served," a judgment that  the clerk be restrained 
from ordering publication in a certain paper without such finding 
in the order is beyond the terms of the statute and would seem 
to be discriminatory, and on appeal the judgment will be modified; 
an order for publication of summons being made by a court of 
record there is a presumption in favor of the rightfulness of its 
decrees, and it  will be presumed that the statutory findings and 
determination had been made, without specific adjudication in the 
order to that effect. Elias v. Comrs, of Buncombe, 733. 
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1. The local bookkeeper of a nonresident corporation, whose sole duty 
is to collect the defendant's account here, who is not an officer or 
director of the corporation, and who is without managing or super- 
visory authority and not clothed with discretion by his principal, 
is not a n  agent of the corporation on whom valid service of process 
on the corporation can be made. Ti~zk-er v. Rice Motors, 73. 

e Service upon 1Vortresidefzt Auto Owners in Actions for Neglage~~ce 
1. The statute which provides that a nonresident by using the h i g h w a ~ s  

of the State, nil1 be deemed to have appointed the Commissioner 
of Revenue a s  his agent for the service of process is not remedial 
or curative, but affects a substantial right, and the appointment of 
the Commissioner thereunder is contractual, and the statute is not 
to be given retroactive effect, and serrice of process thereunder in 
an action accruing before the effective force of the statute is void. 
Ashley v. Brown, 369. 

QUASI-CONTRACTS (Recovery on quantum meruit against city see llunici- 
pal C'orporations I? d ;  liability of estate for services rendered deceased see 
Executors ant1 Administrators D a ) .  

A Implied Promise to Pay (For  half cost of party wall see Party Walls 
B a 1 ) .  

a Promise to Pay Implied from Acts of Parties 
1. \\illere a clerk in a store without authority from his employer, sells 

certain of his employer's goods for a debt personally owed by him 
to the purchaser or his agent, and the employer refuses to ratify 
the transaction and seeks to  hold the purchaser liable for the 
purchase price: Held, there was no "meeting of the minds" be- 
tween the purchaser and the employer, and the employer's right to 
recover is on a n  implied contract for their reasonable worth, 
quantum rncruit, on the day he got the goods. Qrifith v. English, 66. 

RACES see Constitutional Law G a 1. 

RAILROADS (Liability as  carriers see Carriers). 
D Operation. 

b Accidents at Crossings 
1. Where in violation of a city ordinance making it  a misdemeanor for 

a railroad company to obstruct a street of the town with its freight 
train for more than three minutes a t  a time, and a person nttempt- 
ing to crws the cars of the freight train was injured by his foot 
being caught between the bumpers of the cars when the train 
started, the violation of the ordinance by the railroad company is 
negligence per se, but not actionable since not a prosimate cause 
of the injury, and nothing else appearing in an action to recover 
damages, a motion for judgment as  of nonsuit upon the evidence 
is properly allowed. Hendrix v. R. R., 142. 

2. An engineer in control of a moving train is  charged with the duty of 
giving some signal of the train's approach to a public crossing, and 
if he fails to give such warning which is the proximate cause of 
injury the railroad company is  liable to  the person injured. Collett 
u. R. R., 760. 
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3. Where in an action against a railroad company to recover for injuries 

sustained in a collision a t  a public crossing there is  s idence  tending 
to show that defendant's train approached the crossing where the 
accident occurred without giving any warning of it:, approach; that 
the plaintiff was driren in her autornobile by her chauffeur who 
stopped, looked and listened before attempting to cross the tracks; 
that  the night was dark and rain was falling: that the driver 
crossed the tracks slowly, and on account of the conditions there did 
not see the approaching train until within three feet of the track, 
and could not stop the car in time to avoid the accident, with con- 
flicting evidence on each point: Held, the evidence was properly 
submitted to the jury on the issues of negligence, contributory negli- 
gence and damages. Ibid.  

RECEIVERS-of corporations see Corporations H ;  of banks see Banks ant1 
Banking I b. 

RECEIVISG STOLE?*' GOODS. 
D Trial. 

d Verdict 
1. Where the defendant is tried on three sepnrate counts : (1) with felo- 

niously breaking into a railroad car in violation of C .  S. ,  4 3 7 ,  
( 2 )  with larceny of certain goods therefrom. ( 3 )  with receiving 
stolen goods with knowledge that  they had been ~ to len ,  C. S., 4250: 
Held. an acquittal on the first two counts and conviction on the 
third is not a contradictory verdict as  a matter of Ia\v, or objection- 
able on the ground that  the doctrine of recent possession applied 
equally to all counts, there being sufficient evidwce to sustain the 
verdict of guilty on the third count. S. u. nrown. 41 

REFERENCE. 
C Report and Findings. 

b Findings and Exceptions 
1. 1-nescepted to findings of fact by a referee are conclusiw both in the 

Superior Court and in the Supreme Court on appeal. Bank v. 
Gra11 am, 530. 

D Trial Upon Exceptions (Preservation of right to jury trial see Jury 
C a ) .  

a Admiasibilitu of Evidence and Proceediflgs before R@fwcPe a ~ d  Other 
Eljidence 

1. While a trial by jury upon issues submitted on esceptions to the fintl- 
ings of the referee is upon the record of the proceedings before the 
referee, it  does not include his findings or conclusions, but only the 
evidence taken before him signed by the witnesses and certified as  
the statute requires; and where after the filing of the report an 
amendment is allowed by the court on matters not included in the 
reference of the case, additional evidence may be introtluced on the 
matters in the amendment. Booker v. Highlands, 282. 

REFORhfATION-of insurance contract see Insurance E c. 

REGISTRATION-of mortgages see Mortgages C c ;  of chattel mortgages see 
Chattel Mortgages G b 1. 
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RELE.4SE-From tort l iabil i t j  see Torts C b. 

REXOVAL O F  CATSES. 

C Citizenship of Parties.  

b Separabk  Contro .~ .ers~j  and  F m u d u l m t  Joinder 
1. Upon a petition for removal of a cause from the Sta te  to the Federal 

Court on the  grourid of s rpara te  controversy the  allegations of the 
complaint a re  controlling u ~ ~ o n  tlie question a s  to  whether the cauce 
is  joint or separable, and where the  facts alleged in the complaint 
set forth the duty and breach of duty by each of the dcfent lant~,  
and tha t  such breach proximately caused the  injury in suit ,  the 
complaint alleges a joint tort and the petition will be denied. I l t ~ r f  
v. &rfg. Co., 1. 

2. A petition for removal of a cause from tlie Sta te  to the Federal Court 
on the ground of fraudulent joinder must allege facts which lead 
unerringly to, or rightly engender and compel the co~!clu\ion tha t  
the joinder is  fraudulent a s  a matter of law, and a mere t rarerce  
of the facts alleged in the  complaint is  insufficient, and such frantlu- 
lent joinder cannot be rstablished where by tlie srttletl law of the 
Sta te  in which the  action is brought, arid in which i t  arose, both 
defendants a r e  jointly liable. I b l d .  

3. Where the  plaintiff in her complaint alleges tha t  she was injured by 
the  negligence of the nonresident defendant in failing to  prcovide a 
reasonably sa fe  entrance t o  i t s  store and the negligence of the resl- 
dent  manager in failing to  maintain the same in a reaso~lably w f e  
condition, over which the resident manager had control for his 
employer, a joint and not a severable tort  is  alleged a s  to lmth 
defendants and the petition of the nonresident defendant for re- 
moval from the  Sta te  to the Federal Court upon the ground of 
separable controversy should be denied. Feaster v.  ,licLcZln?td 
S t w e s  Co., 31. 

4. Where the  complaint alleges t h a t  the  negligence of the resident and 
nonresident defendants concurred in causing the injury in suit ,  a 
joint tort  is  alleged, and i t  mill not be considered a s  separable 
because in some respects the allegations of negligence alleged 
against the nonresident defendant may be of matters of which the  
resident defendant mas only partially responsible, anti i t  will not 
be held a fraudulent joinder to brevent  the remolal  of the cauGe 
from the  Sta te  to  the  Federal Court. Zbid. 

5. Where i t  is  alleged in the complaint t ha t  the resident defendant was  
employed by his codefendant a s  a foreman. and t h a t  the plaintiff's 
injuries were caused by the  joint tort  of the  ciefendantc, and the  
allegation t h a t  the resident defendant was  a n  employre of his code- 
fendant i s  not denied in tlie petition for removal, a mere denial of 
the  allegations upon which the cause of action is founded is not 
sufficient to sustain the  contention that  the  joinder of the resident 
defendant was  fraudulent,  and the petition for removal of the cause 
f rom the  Sta te  to  the  Federal Court is  properly denied Frizell v. 
Vim Co., 128. 

6. Where the petition for  the removal of a cause from the  State to the  
Federal C'ourt alleges n i t h  particularity that  the resident defendant 
was  not an  employee of the nonresident defendant, and t h a t  the  
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SCHOOLS A S D  SCHOOT, DISTKI~'1'8 D-C?o?rt~nucd. 
appointment of t he  school commi.sioners of a certain city has  the 
effect of modifying C S , 2900, and the board of srhool commis- 
sioners should b~ electcd or  appointed, in case of vacancy. according 
to  the  provisions of chapter 78. Private Laws of 1023, as  amended 
by the  act of 1929 Boodt v. Bretlizer, 217. 

1. Under the  provisions of 3 C. S., 5429. the county board of education is 
authorized to select and employ janitors for a school building in a 
local t a x  district  in p r e f c r e n c ~  t o  one appointed hy the  district 
school committee fo r  the  same position. Wiggi7ks 2: Board of Edu- 
cation, 301. 

2. The  board of education of x counts is  required in i ts  large discretion 
to provide suitable supplies for the public schools of the  cou~l ty  out 
of funds l~rovitlecl by tax:ktion by the  county commis~ioners in theb 
manner prewribed by statute,  and when funds  h a r e  been provided 
a s  the  statutes direct the  purchases by the county board of educa- 
tion within i t s  appropriation a r e  to be paid upon i t s  voucher out of 
the  funds so appropriated. and the  board of county commissioners 
may not usurp the  power of the  board of education to  make such 
purchases under a resolution consolidating purchases of supplies 
for  all  departments of the  county government under the provisions 
of chapter 146, Public Lams of 1927, the  county board of education 
not being a department of the  county government within the intent 
and meaning of the  act. 3 C S., 3585, 5586, 5595, 5617. Board of 
Education v. Walter, 325. 

3. Under the constitutional ~ r o v i s i o n s  and the  statutes enacted with 
regard to  the  subject, i t  i s  the  policy of this Sta te  to guard with 
jealous care i t s  s chwl  system from partisan strife. Zbid. 

a Duties and Liabilities of School Ofticrrs 

1. Where the  board of education of a county forces the  county superin- 
tendent, by threats of criminal action, to make a settlement accord- 
ing to  an  accountant's report  which he maintains is  erroneous, and 
there is  sufficient evidence to  be submitted to  the  jury of a n  agree- 
ment tha t  such payment by the superintendent should not preclude 
him from afterwards attacking the settlement for errors and irregu- 
lari t ies:  IZeld, i n  the superintendent's action alleging errors in the 
settlement and seeking to  recover the  moneys wrongfully paid the 
defendant's motion a s  of nonsuit i s  properly denied. Sentelle v 
Board of Education, 389. 

SEARCHES AND SEIZURES see Constitutional Law J. 

SERVICE see Process. 

SPECIFIC PERFORMAPL'CE. 

B Contracts Enforceable Specifically. 

a Contracts Affecting Land 

1. Where in  a contract by a husband and wife to convey lands of the 
wife the  wife's privy examination is  not taken, the  interest of the 
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SPECIFIC PE1:FORJIASCE B-Contittzied. 
husband a s  tenant by the  curtesy ini t iate is  sufficien- to support a n  
action for specific performance a ra ins t  him so f a r  as his interest is  
concerned. Colzcell v. O'Brien,  228. 

STATUTES (Table  of statutes constrned see Consolidated S t l tu t e s :  s ta tu te  
of f rauds  see Frauds ,  Sta tute  o f ;  s ta tu te  of limitations set' Limitation of 
Actions). 

A Enactment, Requisites and Validity. 
e Consti tutionali ty itr General 

1.  An act  of the General Assembly will not be held unconstitutional 
unless clearly so. Leonnrd v. Rink,  114. 

B Construction and Operation. 
a Goleral Rules of Constr~tction 

1. General statutes do not hind the  sovereign unless the sovereign i s  
espressly mentioned therein. OJBerry  zr. Jfccklenburg Count!/, 357. 

2. Where a s ta tu te  is  adopted in our Sta te  from another State or  
country, a s  n general rule, i t  is  to be construed in axordance  with 
the  interpretation given i t  by the Sta te  or country from which i t  i s  
adopted, especially when the  s ta tu te  itself does not express any  
intention to  the  contrary. dshle!/  v. B ~ W I I .  369. 

3. Where a section of a s ta tu te  is  repugnant to the  spirit of the act and 
cilnnot be reconciled by reasonable construction with the  language 
of the  other sections conveying and estaiklishing t h ~  intent of the  
Legislature, the repugnant section must give way t o  t he  spirit of 
the act,  and will be declared void. 8mitlc v. Liglrt C'o., 614. 

1. A s ta tn te  which is  not remedial or curative. but which affects a sub- 
stantial  r ight will not be c o n s t r n d  a s  retroactive or retrospective 
11nless i t  espressly provides therefor, or by construction i t  is neces- 
sary  to so regard i t  to carry out the legislative i n t ~ n t .  Ashleu z.. 
Brown,  369. 

1. I t  is  a rule of universal acceptance t h a t  criminal statutes should be 
strictly construed. S. z.. Crazcpord, 522. 

C Repeal and Revival. 
n Rcpcnl or Vodif ication bu Enactment 

1. Ortlinarily an  act of the Legislature will be construed a s  a motlifica- 
tion of a former general act a s  to the  appointment : ~ n d  election of 
municipal officers when otherwise i t  would be meaningless. Goodc 
t7. Rrenixer, 217. 

h Rcpcnl b ! ~  Implication 
1. A later act  of the  Legislature will not be construed to repeal a former 

act thereof by implication where, construing the two i u  pari mnteria, 
there is  no repugnancy between the two, and w h e l ~  repugnant in 
par t ,  then only to the es tent  of those par ts  t h a t  a re  clearly repug- 
nant  when construed with the  view to  make tht.m i3econcilahle by 
reasonable interpretation. L e o w r d  v. Pink, 114. 
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SUBROGATION (Maker  of note not subrognted to  rights of llayee see Rills 
and  Notes D b 5) .  

A Right  to  Subrogation. 
a Right Theveto liy Person Ptr,!/ing Debt on T17hich He  is S o t  Primctril!/ 

Liable 
1. Where a corporation borrows money through the  unauthorized ac t  of 

i t s  president and uses t he  funds  so obtained to t ake  u p  a n  exist ing 
valid corporate mortgage on i t s  property, equity will subrogate the 
lender t o  the  rights of t he  prior mortgagee, and upon the  insolvency 
of tlle corporation, t he  lender's claim is superior to  tlie claims of 
t h e  general unsecured claims :tgainst tlle corporation. llorvis c. 
P. & B. Corp., 705. 

SUBSCRIPTIONS. 
A Requisites, Validity and  Enforcement 

a Con~plialzce of Condition as t o  A m o ~ i ~ t  to bc Raised bu Subscriptioirs 
1. The conditions of a gift  to  a n  eleemosynary corporatiol~ tha t  other 

subscriptions be raised in a certain iimount in cash or securities 
equivalent t o  cash by a stated time, is  complied with if I)y the 
st ipulated t ime other subscriptions in t he  amount  stated have been 
secured for the  purpose in bonds, securities, and proini~sory  notes 
which could he realized upon and converted into cash in a n  nrnount 
exceeding the  amount stipulated a s  a condition fo r  the gift, ant1 
when th is  is  established a s  a fact  nl1on supporting rvidence in the 
Superior Court, the  judgment t h a t  t he  plaintiff recover the  amount 
of t he  gift will be sustained on appeal. Atlantic Chr is t ia~i  CoUegc 
2,. Hines,  622. 

2. The  burden of proof is  on the  plaintiff to hhow t h a t  thc conditions 
precedent to  a gift  to  an  eleemosynary inft i tution of learning have 
been performed in i t s  action thereon. Zbid .  

SUMMONS see Process. 

TAXATION. 
A Constitutional Requirements and  Restrictions. 

a Secessitl/ of Sub?nitting Bond I s sue  to Voters  
1. The  maintenance of a hospital is  not a necessary gorernniental e spenw 

for  which a municipality may levy a tax  within or in excesq of tlie 
constitutional limitation except by a ro te  of the  people under special 
legislative authority,  and while the  city may with funds on hand 
purchase equipment fo r  one donated to  i t ,  i t s  payment of i ts  note 
given t o  a bank for  money borrowed for  this purpose in anticipation 
of the collection of taxes  by the city will be restrainect. Strsh 2'. 
Monroe, 306. 

2. Where tlie board of county commissioners of a county, acting a s  a n  
administrative agency for t he  State,  order, in accordance with s ta tu-  
tory procedure, the  issuance of bonds t o  provide funds  for  the  pur-  
chase of sites for,  and  the  erection of, schoolhouses necessarr  to 
car ry  out the  constitutional mandate  for a six niontlls term of public 
school for children between the ages of s i s  and twenty-one years. 
Const., Art .  I X ,  i t  i s  not required tha t  the  question of the  i swance  
of such bonds be submitted to the  vote of the  electorate, and a 
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public-local act, forbidding tlie conlmissionere of the county to  issue 
bonds without first submitting the matter to a rote of the ~eople,  
does not apply to s w h  bontls, but only to local mattws. Julian 2;. 

TVavd. 480. 

c Uniform Rule and Ad Valorem 

1. Where the tax of a county upon its property for road pilrposes is uni- 
form and ad valo~cnr, Art. V ,  sec. 3 ;  Art. VII, see. 'I, an act that 
segregates fifty per cent of such taxes collected from the cities and 
towns of the county to I)e repaid to them and usei by them for 
street purposes, limiting their exl~enditnre therefor t o  the atnonnt 
so received, is not in contravention to the organic lalv, the munici- 
palities being local agencies of the State for such purposes and the 
distribution of the funds being reasonable and within the legislatire 
discretion with which the courts will not interfere. Leomrd v. 
Sink, 114. 

g Suits fo Restrain Issuance of B o ~ d s  or A t k k i n g  Validity of Leeg 

1. Where the board of county commisqioners have under ordinance duly 
passed and hearing thereon had are  about to issue bonds for the 
necessary purpose of erecting a jail, etc., contrary co the restric- 
tions of the County Finance Act limiting the amouni; of bonds for 
other than school purposes to  an amount not to exceed five per cent 
of the property valuation, a suit to restrain the iswance of the 
bonds is required by the espress terms of the statute, C .  S., 1334(20) 
to be commenced within thirty days after the publication of the 
required notice and order of the issue, and a suit instituted after 
the time prescribed cannot be  maintained and the ~ a l i d i t y  of the 
bonds will be upheld. The question of whether the statute is  strictly 
one of limitation or a condition annexed to the cause of action is  
immaterial. Kirby v. Commissioners of Person, 440. 

2. The section of Municipal Finance Act, Public Laws of 1927, relating 
to the restriction on tasation, and the section relating to the time 
in which proceedings may be brought attacking an authorized levy 
of tax or issuance of bonds a re  to be construed in pcwi nzate~irL. 
Ibid. 

B Liability of Persons and Property. 

b Corporate F'rancAises, Stock and Propcvty 

1. Where two public-service corporations enter into an xgreement for 
their union and the continuance of the business under the name of 
one with tlie combined assets of both, and file their application 
therefor with the Secretary of State, the statute unjer  which the 
union is accomplished controls as to whether the union is a merger 
in the technical sense or a consolidation, and where the statute 
provides for converting the shares of stock of the 013 corporations 
into stock of the "new corporation," and for the surrender to and 
cancellation by the "new corporation" of the stock of the old ones: 
Held,  the statute provides for the creation of a new corporation by 
consolidation, and the new corporation created thereunder is liable 
for the franchise tax imposed by chapter 36, Public Laws of 1929. 
Coach Co. v. Hwtness ,  524. 
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TAXATION B-Continued. 
o License Taxes  

1. The fees prescribed for barbers who are subject to tlie prorisions of 
chapter 119, Public Laws of 1029, are  for the expenses and enforce- 
ment of the act, which is necessary to the public health and welfare, 
and not an annual occupation tax imposed for rrvenne, and the 
payment of the barber's license t a s  under the Revenue Act docs 
not affect the obligation to pay the fees prescribed by the Barber's 
Act, and assessment of the fees thereunder is constitutional. S. v. 
Lockey,  551. 

e State ,  County and Municipal Property and Functions 
1. A county purchasing g a s o l i ~ e  for use by it ill trucks and automobiles 

in the discharge of its governmeiital function of innintenanre of its 
highways is not a "distributor" within the purview of chapter 93, 
Public Laws of 1927, imposing an excise tax upon distributors of 
gasoline, since general statutes do not hind the sovereign unless the 
sovereign is ,expressly mentioned, and under the express language 
of the statute the Legislature could not have intentled to include 
counties thereunder since counties could not be subject to the pro- 
cedure for its enforcement iior linhlc for the penalty for its evasion. 
O'Berry w. XwkTen burg Conwty, 357. 

C Levy and Bssessment. 
b Listiwg of Propertu for Tnxat ion  

1. Under a statutr providing that the owner shall list his land for taxes 
under oath, or, in certain cases by an  agent. or UIWII his failure 
therein the chairman of the board of commissioners shall list the 
description and valuation of the l)rol)erty, no authority is given 
the list-taker of the to\vnship to act for the owner. and in such 
inst'anvc the sheriff's dtwl to the lands to the purc~haser a t  a tax 
sale does not pass title as  against the owner or those claiming 
under him, and this result is not varied by C .  S., 7!Y2,5, making it the 
duty of the list-taker to he constantly on tlie ltrokout for uuliste(1 
groperty, the authority to list the property so found being confined 
to the chairman of the board of commissioners alone. Phillips 1:. 

Kerr ,  252. 

2. A sheriff's deed for the sale of lands for taxes is but presumptive 
proof that the property hnd been listed for tasec: as the statute 
requires, and may be rebutted. C. S., 8034. Zbcd. 

D Lien and Priority. 
a Date on 11'Aich L ~ e n  Attaches and P c r s o ~ s  Liable for E'a!/n~ent 

1. Construing ('. S., 2815, providing that  the lien for taxes attaches to 
realty annually on the first of May, with C'. S., 7980, requiring 
the oue selling lands under foreclosure sale of a mortgage or deed 
of trust to 1)ay all taxes then assessed against the [)ro~)erty out 
of the proceeds, i t  is held: where the taxes have nut been assessed 
nor the tax rate  ascertained under the provisions of the County 
Fiscal Control Act until after the foreclosure sale has been made, 
the proceeds or surplus from the foreclosure sale are not subject 
to the payment of the taxes, and the lien of a judgment creditor 
of the mortgagor is payable out of the surplus from the sale without 
deducting the amount of the taxes, and the taxes later assessed 
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TASATIOK D-Cow t i n  ued. 

attach to the land in the hands of the purchaser a t  the foreclosure 
sale, although they attach to the land as  of the first of May. 
Cwnical Co. 27. Brock, 342. 

E Enforcement and Recovery of Tases. 

L' .irtious to Recaovev Taxes Wrowgf 21111~ Collected 

1. License tases assessed by the Commissioner of Revenu? are assessed 
ant1 payaI)le in his office in Wake County, and where a person who 
has paid a license t a s  so assessed demands its refund and brings 
action to recwvrr the amount paid 011 the ground that  the tax was 
\vrongfully assessed against him, his cause of action $rose in Wake 
County, and \?here the suit  i s  brought in  the court of another 
c30unty it is removable to W:ike County upon motiorl of the Com- 
missioner, C. S., 464, subject to the power of the court to change 
the place of trial as provided by C. S., 471. d1cFaddekl c. 31aswel1, 
223. 

2. Ordinarily when rln action is based on statutoiy authority the statute 
must be strictly complied with, but in this case the question of 
whether the plaiutiff compliecl with C. S., 7979, and could maintain 
his artion to rrcover a tax illegally levied, is not decidcd, the 
recold not containing a n  exception to the judgmel t and appeal 
tlit~refrom. R. I?. t-. Brunsxick C o u n t ~ ,  549. 

H T a s  Deeds. 
a Tax Sales, Parties, Process, Procedure and Judgment 

1. TJnder the provisions of chapter 334, Puhlic I d a m  of 1!)29, amending 
tlie'prowdnre for the sale of lauds for tases as  theretofore provided 
by statute (C. S., 8038, Art. 14, amended by Public ,Laws of 1927, 
e tc . ) ,  requiring that the deed shall convey the real estate in fee 
to the purchast,r a t  the foreclosure snle for taxes free from any 
claims of the tnxpayer, his wife, the husband or a n j  other person 
vhether or riot such person's claims a re  disclosed by the record, i t  
is held: that  where the lands so sold are subject to a life estate 
with contingent remaindermen over, involving the contingent inter- 
ests of children living aud unborn, and all interests are properly 
before the court either in person or by guardian ad Zitem, and 
liavc been legally represented, the judgment is bindil g upon all of 
the parties, and the purchaser gets good title to the property there- 
under in f ~ e  simple absolute as  against all parties having a rested 
or contingent interest. C. S., 452, 1744, 1745. Hine,c c. Williams, 
420. 

b Requisites and valid it^ of Tax Deeds 
1. I t  is required to a valid sheriff's deed under a sale of land for tases 

that the property shall have been listed for taxation according to 
the statute applicable a t  the time thereof. Phillips a. Kerr, 252. 

2. C. S., 8034, providing that  no person shall be permitted to question 
the title to lands acquired under a sheriff's deed withcjut first show- 
ing that he or the person under whom he claims had title to the 
property a t  the time of the sale does not apply when the sheriff's 
clerd is void for the failure of the listing of the property as  required 
by statute. Ibid. 
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TE1,EPHOSI;;S-Testiinony of conversations over see Evidence I) (1. Criminal 
Law G d 1. 

T E S A S T S  IS ('OJIRIOS-Right of tcnant to iniprovements nlmn partition 
see 11uprovc.ments A a. 

TOKTS (Of cities see JIur~icipaI C'oryorations El .  

(' Release f r o ~ u  JJi;~l~il i ty.  

1. \\'liere upon a nintcri;~l cwnsitlt~r:ttiori an  injnrcd en~ployec lltltl signctl 
a relt,asr of a l l  clxims h e  n~igl i t  I n r e  a s  a result of the injury,  in 
ortler t o  set i t  aside in a n  action for  d;i~nngrs sul~sequc~ntlg hrougllt 
i t  niust he sho\\-n t ha t  t h e  releasc \\-:IS cll~tuinrcl by f r a u d :  and 
!\.here the rvitlcwccx tends only to show tha t  the plaintiff esccutetl 
tlics reltvlsr 11l1on t h e  advice of a11 attorney he  had e111l)loycd for  the  
l~u r l~ose .  a ~ ~ d  tha t  the r tq~resent t~t ions  relied on were o ~ i l y  the  opinion 
of thv drfcwdnnt's pI~ysici:~n \ \ - l~o  attended tlir plaintiff, t ha t  the 
in jury  \\-:IS not l r r ~ u a l ~ e n t .  I\-itliout eritlerlce t ha t  t l l t  o l j in i l~ i~  was  
n~ t~ t l t .  in bad faith.  and t h a t  through latc'r t l e r c~ lo [~~~ ien t s  i t  \rns 
tliscorc~rt~d tha t  the injury w : ~ s  permanent,  the  eviclrnce of f raud is  
ii~suflicie~it to Iw submitted to t h ~  jury. and the l~ l t~ in t i f f ' s  m o t i o ~ ~  
;IS of nolisuit shoultl hnve been allo\ved. I 'ns,~ I..  R117,her C'o., 1%. 

2. The nruou~lt  of consideration l~nicl fur a r e lwse  from li ;~l)i l i ty for a 
~iegligent injury,  to be evidcnce of f r aud  in tlw procurrn1c)nt of the  
rclrasc.  must I)e so grossly inadequate a s  to corn11c.1 the col~c~lasioli 
t11:lt i t  mas practic.ally nothing, and \vhere i t  is  t h r  p:~ymeut of 
fives l ~ u ~ l t l r t d  dollars for  an  injury to  a n  a r m  wit11 e q w n s e  of 
treatluer~t.  ctc'., t11c fact  tha t  the j u r ~  had a \~a r t l e t l  tlamngw in 
the sum of t\vo t l iousan~l dollars will not be held sufficient evidence 
of frantl in the 1)rocurrlucnt of t he  release under the  fac ts  of this 
case. I bid. 

TItESPASS-1,imit;ition of actions for  see 1,imitatiou of Actions B a 3. 

TRIAL (111 c ' r iu~i l~al  t a w s  i c ~  C'riminal Law I ;  Right to trial I)? jury see 
, J u q  ("1. 

A C'alentlar. Time of Trial ,  and Notice.. 

1) K~io~cTctJyc of Time of l'ritrl 

1. The t l c c l a r a t i r ~ ~ ~ s  of a11 alleged agent a r c  incomlwtent to  prove agency. 
I ~ u t  the  order in nhic.11 eridencc may he introducer1 i. n matter  
nithi11 the discretion of the  t rml  court  u n l r s ~  i t  15 o h i o u s  tha t  
prejctlice ma: ~ e c u l t ,  and \\l~c.rc. the  l ~ l a i n t i b  i~~troduct, .  a r( 'cc~il~t 
f ~ o ~ u  the alleged agent containing a recital of the  agency, arid 
evidence of t he  agency i s  I a t w  off'ercd n i thou t  objec~tion I lcld,  
the  t l r f r n t l n ~ ~ t  \ \ a s  not prejuchwd b j  t he  order of thc introduction 
of t h e  evitlence, and his exception based the re i~n  n ~ l l  not be sus  
tilined on appeal. 11uck)tcr v. C. I .  T. Corp. ,  698. 
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TRIAL B-Contin~ted. 

c Objcctioics and Esceptions 

1. Esception t o  t h e  admission of eviclelice will not be (,onsidered on 
appeal where  i t  appears t ha t  evidence of l ike na tu l~ r ,  effect and 
c l~a rac~ te r  had brcn prt.riously admitted without objection. l'homp- 
soic 1.. Bctclrni~a~r. 278;  Bridgrrs  21. T m s t  Co., 494. 

2. W h t ~ r e  inc~onil)etctlt evitlenct. ha s  been introduced upon -he t r ia l  over 
objt~ction cluly nit~tle, and  t 1 1 ~  evidt31ice remains with the  jury for a 
considerable time, :ml  it is a l ) l ~ m e n t  their  rrrt1ic.t ~vould  he  in- 
f lu twed by such t~vitlf~iicc~. although the party iutr)tluc7inf such 
clvitlt>nct> offers to ~v i thd rnw it : Held, the  objwtion o r  the  adverse 
par ty  to i ts  withclra~val ulmn the  grountl t h a t  i t  woultl deprive h im 
of his objection to i t s  ailnlission, will not be held a s  a waiver of h is  
objcctiol~ to  i ts  admission. n \vnivt'r being a voluntary relii~quisli- 
mtw1 of n I < ~ I I \ \ I ~  ~ i g l ~ t ,  iml~lginl:  mi rlection to forego some ad- 
v a ~ ~ t a j i e  \\-liicl~ niifilit have bec.11 otherwise insisted ul)on. Zqt r e  
l17ill of I7el~.erto)l, 746. 

1. Wlicr' erroneous evidence has  been admitted to tlie cot sideration of 
the  jury under exception, i t  is  the  duty  of thc  t r ia l  conrt  t o  mith- 
d raw i t  from t l ~ c  eri t le~lcc,  but n l ~ e r e  he  n i t l i d r ans  euc31i evidcncc 
ant1 fails  to instruct  tlie jury not to  coilsicler it in ma  tin:: up  their  
verdict, i t  constitutes reversi1)lr error.  Nc~ttelle 2'. Boa1 d of Educa- 
tiou, 3SO. 

2. Wllile er ror  will ~ i o t  ordinarily be held on appt3al nllr l i  tlie tr ial  
court witl~clran s il~cwmpetent e\  idence from the  jury :md instructs 
i t  not to  consitler i t ,  i~ i co~ i ipe t e r~ t  rvidence Inay 110t be wi t l idrann 
without ortlerilig n mistrial  where tlie inndvcrtence IS protracted 
ant1 in jury  \vt~ultl rwnlt  to the  np1)c~llant I)g buch action. I n  re 
Will of Yc ' l~~ i ' t o~c .  746. 

a lo i r s r t~ t  ( Judglnrnt  of, n.; bar to snbsequclit w t i o ~ ~  stst> .Jut c ~ n e n t s  I, a ;  
ill actions for  nc.igligent in jury  see Nrgligence I) c, High\vajs  B i )  

1. 011 dofcntlni~t 's  motion a s  of lionsuit t he  evitlence ant1 r,rerg renson- 
able intcl~tlnielit therefronl is  tc~  I)<, r t ~ g a ~ d r t l  in tlic light favoring 
the  rst:il)lislin~twt of t11e l~laintiff 's  c2ause of action, ~vliether the  
cxvitleiict' I)ct  tha t  iiitrotlucctl hy  either tlie l l laintid o r  the  defendant 
or cllic4tcvl f rom tl~c. tleftwtlant's ~ ~ i t n t w e s .  C. S.. 6G7. Jforris  c. 
1.. d. B.  Car[).. 705. 

2. IYlierc the  plnintifYs cvidcncc rn:ikr. out a prima fnric rase  tlie issue 
is  for t he  j u ~ y ,  :u~tl  i ts  affilmiwtirr f indi~lg is  sufficienl in lam, t he  
burden of proof r r r n n i ~ ~ i n q  011 the plaintiff throuqhout t he  trial. 
lforvrr: 7. Y, d B. Cur]) . 719: Hrit(71i11,0 I.. Taylor-Rtilch Co.. 777. 

3. Couflicting trst imony of tlit, 1)l:iintiff's own witness doe:s not  justify 
tliv witlitlrnwal of' their t t~stimony, tlicir crc.dil)ilitg br ing  for  the  
jury,  :11ic1 ill vie\ving tlic tc.stiniony in th13 light favorable to the  
1:l:rintiff it is  sufficairnt, tlic tlrfelitlant'a ruotion a s  of i iul~suit  is 
1)roperIy denied. C'ollctt 1 ' .  R. H. .  760. 
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TRIAL D-con tin tied. 

b I l t r t~ . t ed  V ~ r d t c t  

1. A d i rwted  verdict should not be given on conflicti~iq eridenc'r 
Grtflttlr .c Euglish, 0 6 ;  dordnir 1- H u t c l ~ ,  539; F r n ~ c t s  z, Ilortgage 
('0 . 731 

E Instructions.  

1. Instrnctious in :I person:ll in jury  cxse a s  to  couc.nrrt7~it ~~cr l ige i icf?  
a r e  not required n.l~c,n the question is  not 1~aisc~c1 by the ~~ len t l i i i f s  
or the contentions of thrb l~ar t ies .  J o r d a ~ l  1'. Iicltcl!. 539. 

2. I t  is  required of t he  court  in his charge tu tlie jury t l i :~ t  ht, s ta te  ill a 
1)lain m ~ d  correct manlier the evitlctnce in th?  casv i ~ u d  es l~lni i i  the  
law al)l~lic:~ble thereto IT-ithout exl)ressiug an  ollinion as  to  n-hether 
n fact  a t  issue is fully or sufficic~ntly proven. ('. S., SG4. D i ~ ~ l c i l  u. 
Telegraph Co., 771. 

1. An instruction \~ l i i ch  ignores cl(~mei11s of rlrgliet~lice  rising ulko11 the 
evidence in a personal in jury  case, a s  a n  i l ldr~~c~iicle~it .  complete 
and positive rule of Inn ,  i s  reversible error,  niltl the l~riiic,il)le of 
co i~ t c s tn :~ l  i n t r ~ ~ ~ ) r e t a t i o ~ ~ ,  a s  wlirrc a correct iiistructiori has  been 
give11 on the  material  r lrments oniittrcl, is not xrail ; l l~le to make 
tlie instruction complained of harmless error.  .Ill?n T. cot to^^ 
J l i l T ,  39. 

1. A general charge givrn by the  judge t o  the  jury sulrstn~iti:~lly em- 
hodyirip sl~ecial  i i~s t rnct ions  requested is  rufficimt, it 11ot Iwing 
rtquircvl tlint tlie exact Iangnnge of tlie s l r~cin l  i~istrn(.tiolls re- 
qut,stetl I)e ustd. IZodtno~t I.. IZodn~cr?~, 1 3 7 :  ,Iord(l~t I ; .  H((tc71, 535); 
Urolc.)~ c. l 'elcgruph Co.. 771. 

2. The rrfusnl of the) tr ial  judge to fully give instructious rc~luc'htcd tlint 
c.ont;lin the  law :irising f rom tlie el-itlrnce is  rcrrr*il) lc V I T O ~ .  :rntl 
t l ~ e  requirement is nut met by his yarti :~lly girinx tlirul \rllc*i~ his 
o m i s s i ~ ~ n s  a r e  of material  matters.  Jfcttx 1.. Ins .  C'o., I!)?. 

3. A n!isst:ttc~mt~nt of tlie utlmission of a pnrty in tlic cliar~c! to the jury 
~ i iu s t  11e I ) r i )~~gl i t  to the  attention of the  tr ial  jntlgc in n])t  tinir3 to  
affortl liim an ollporturiity to corrcct t he  same, and :ui as.iignmc~nt 
of e r ror  based upon a n  exception thereto is  c l i rn i l~a t t~ l  by tiw trp- 
~ )e l l a r~ t ' s  f;iilurr to recluc'st a corrcctiori or tc3iider a slwc.ial in- 
strnc.tic~n therco~i .  14'. I . .  I'arkc'r. G29. 

g C o ~ ~ t ~ ~ r r c t i o i t  a n d  G'c?foal Rules L p o ~  IZcciclc 

1. Htltl .  111 thi\  ( : l ie t ha t  thc n\t, 11y the judge in hi.; charge to t he  ju ly  
of thc \I ord "testimony." i~ihtt,:~cl of the  nor t l  " e ~  itleutc," upon the 
quanti ty of proof required of the plnintiff. n a q  not prejudicial to 
the  defendant Peeblcs 2'. Idol. 56. 
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part ies,  and  then correctly charges t he  law arising from the  evi- 
drnce in the  case, construing the  charge a s  a whole i t  will not be 
held a s  reversible er ror  t ha t  in h is  statement of the cwntentions of 
the  lrrlrties he  did not refer t o  the  element of 1)ro:iimate cause, 
liarii~: g i w n  i t  in his charge a s  to the law. Bonapar t  .I.. Xiusen, 180. 

3. A rllnrge u11on the measure of damages recoverable f c r  a wrongful 
drat11 will not be held for  re\-ersible error when cor~,ec t  except to 
the  use of t h e  words "present value and pecuniary net  worth of 
the tleceasetl" when i t  appears  t h a t  he  had  correctly charged else- 
\ \here  t ha t  i t  \vas t h e  present value "or" pecuniary n o r t h ,  etc., 
:lnd i t  :ll)ycws froin t he  verdict t ha t  tlle jury did not inisunderstand 
the. law thereon. f ' r a d ~  a. Quarries Co., 207. 

4. T h e  cliarge of t he  judge to the  jury will be considered 1s a whole in 
tlw barn' connected wny in which i t  was  given, with the  Irresnmp- 
tion t l i i~ t  the  jury did nnt orrrlook any pa r t  thereof, and when 
accordingly i t  presents the  law arising upon the eridcllce fairly and 
co~rcc t ly  t o  t he  jury, t h r  charge will not  be held fo r  reversible error 
thong11 sollie of the esl)ressions when standing alcne might  be 
r v g i ~ r d t ~ l  nq t~rroneous.  Il'hompso~r v. B ~ i c h a i ~ a n .  " 8 ;  Ins .  Co. z'. 

K. K.. 31s; S. c. I'arlio-, 629; Morris z'. 1'. d B. Corp., 710. 

1. The question a s  to whether addit ional instructions given a t  the re- 
q w s t  of the  jury a f t e r  a night of deliberation of the  case in the  
a h s t ~ ~  of the attorneys mcl the  court stenographer constituted 
er ror  is  not decided, the  record being silent a s  to wliether the  in- 
structivns \\ere given before o r  af ter  t h e  court  had opened for  tlle 
t l ;~y's  session ant1 i ts  present decision being unnecessary. I n  r e  Trill 
of Yclrcrtotr, 746. 

F Issues. 

1, n 'h r r e  issues of nc.gIigence, contributory negligence, and damages a r e  
submitted to t he  jury in a p ~ ~ s o n a l  injury action, nnd the  jury 
answers the  first two in the afi irmatire and n w ~ r d s  damages, 
$1 nr\v t r h 1  \ \ i l l  lrr awarded on appeal if i t  appears,  in the  light 
of the  record, t h a t  t he  s t ~ o n c l  issue was amhi:.uous. I T  ood 2.. Jones,  
3 , X ;  Co1.1 I ) .  Cn~r,ro~r, 418. 

1. Ju ro r s  will not he heart1 to impt~ach a verdict a f t e r  i t  ha s  been ren- 
clerrtl to and ~ w t ~ i r r d  11y the  court. Sclc.ton zl. Brasslield, 536. 

H Tria l  by Court by Agreemt'nt. 

71 E'indi,~gn of F w t  (Review of, see Appeal and I.:rror J a )  
1. Upon the  agrtvmcnt of the  11artics t ha t  the tr ial  judge hear  the  er i -  

i l en (~>  and find the fac ts  in controversy, the  findings so made a re  
a s  conclusirc a s  the verdict of t he  jury would have  k e n  when the  
findiugs a r e  sul)l)ortpd hy tlw t~riclcwce. Mort - i~  c. Y. d- R.  ('o~p., 705. 
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TRUSTS (Trus t  estates see Wills E 11). 

A Creation, Esisterlce and Validity ( P a r t y  taking title for  benefit of an -  
other under agreement to transfer held naked t rus t  see Mortgages 
C e 1 ) .  

h Reuul thy a t ~ d  Co~lsfi'ucticc Trusta 

1. IVhere one pays the consideration for a t rac t  of land conveyecl to  
anot11t.r there is  a t rus t  created in favor of t h e  one so 11aying the 
consideration, bvho may enforce his equity upon 1 1 r o l ~ r  proof not 
only against  t he  holdcr of the legal title but  against  1111 persons 
other than purchasers for value without notice, urllrss h e  is  rsto1)lwt.d 
l ~ y  his contluct or regresentations from settiug 1.111 his clailn. Sisxer? 
c. Bako-, 433. 

2. While a g r m t o r  may  not engraft  a 11arol t rus t  on his own deed to  
lallds in the absence of f raud,  u ~ l d u e  influence, etc., f raud is  lire- 
sumed in a deed f rom a c ts fu i  yuf trust  to a trustee,  and ~ v h e r e  
a party enters into pcrss'ssion of lands under a po\wr  of attorney 
to r w t  antl nlanngc the  prolrrrty for  the  o\v~ler,  ant1 the o\vntsr 
gives the  deed in question ill pursuance of a general scheme or 
agre t>mmt in order to l iquidate the  intlebtedntw oil the property 
antl pr rvrnt  foreclosure, a fiduci:lry reI:~tionshil~ exists Iwt\veen 
the p r t i e s  ant1 the g r a ~ ~ t o r  may engraft  n pnrol t rus t  upon t h r  
lands \vitliout allegation o r  evidence of actual  f raud,  and  t h r  
s tn tc te  of limitations does not run  (luring the  fiduciary rc~la t io~i-  
shill. Sorrcll  v. Rorrell, 460. 

F Termirxition of Trus ts .  

c Tennrnatro)l b y  Trus t t e  

1 T h e  law will not ordinarily permit  a trustee t o  terminate the  t ru s t  
relationship in ordrr  t ha t  he may ~ e r c o ~ ~ a l l y  acquire title o r  o\vlltir- 
ship of tile jrrolw~ ty iml~rcswt l  n it11 the  trust .  Sorrc'll 1. Sorrcll. 
460. 

1 Wlirre t he  plair~tiff, n receiver of a n  insol\ r n t  corl~olation,  serh\  to  
en jo i~ l  t he  deientlant from interfering with the collrction of c3ertaln 
accounts of tlie incolvent nh lch  tlie defelitlant vl ,~im\ its ~ r u r c l ~ d \ ~ r ,  
under c o n t ~ n c t ,  m ~ d  by conhent order i t  is  agreed t h a t  the  p la in t~ff  
collect the  accounts and t l ~ t  each 1)nrty re-er\es his r ights a3 to 
the  procectl., and thereafter the  plaintiff files a n  ;tmentfed c o m p l a i ~ ~ t  
alleging tha t  the  contract of pnrc~hasc of the accoilntq hy tilt tlr- 
fendant  n n s  a subterfuge for  the chalging of u su r j  ant1 tlemands 
the statutory penal ty :  Hcld, the  amended complilint \tilted fac ts  
sufficient to  consti tute :I cause of action. nrltl there w a i  no mi\- 
joinder of causes B u ~ d y  ?'. Credtt Co . 339. 
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YEKCE (Of action to recover t ax  see Taxation E c 1). 

A Nature  or Subject of Action. 

1. Where the plaintiff hi18 obtained a temporary order restraining the 
tlefellclant mortgagee from foreclosing his mortgage, ;lnd defendant 
makes a motion, before the  t ime for hearing, t o  remove the cause 
for tr ial  to conntp wherein the  land is si tuate,  the  motion is  prop- 
erly nllowrd, i t  appearing that  the effect of t he  action is  t o  redeem 
lnnd from a mortgage or deed of t rus t ,  involving the interests or 
rights of the  parties in  the  mortgaged premises. Uohc:?znon v. Tr~re t  
Co., 701. 

C Change of Venue. 

a Concenicrcce of Parties and TT7it?zcsses 

1. Where a n  action in the nature  of a creditors' bill and  f c r  the appoint- 
ment of ;I receiver i s  brought in  the  county wherein the defendant 
resides, and a temporary receiver i s  therein appointed, upon the 
hearing a t  cliambers in another county wherein the  temporary re- 
ceivership is  made permanent, a n  order removing the cause to the 
county of t he  hearing for the  convenience of a large number of 
creditors i s  improvidently made, mld t h a t  p a r t  of the  judgment will 
be stricken out on appeal. Drlcg Co. v. Patterson,  54,';. 

WAIVER see Tr ia l  B c 9 ; of provisions of C. S., 1795, a s  t o  trar~sactions with 
decedent see Evidence D b 1). 

WATERS AND \TTATERCOURSES-Limitation of action for  w-ongful diver- 
sion of, see Limitation of Actions B a 3 ;  liability of drainag: districts for 
see Drainage Districts C a.  

WILLS (\\'hen s ta tu te  of fri111ds may not be pleaded in action on  contract to 
convey see Frauds ,  Sta tute  of J a 1). 

C Requisites and Validity. 

d Holographic Wi l l s  

1. Evidence tha t  a paper-writing propounded a s  a holographic will mas 
found af ter  tlic testator's death in  a locked d r a w e ~  in his desk 
among other papers alid effects, bank books, check boolrs, etc., in an  
t~livelol~e oli the  back of mliich, in the  testator's hand\~r i t i i ig ,  i t  \ \ a s  
designnted a s  his last nil1 and testament, with evidence tha t  the 
tc.stntor hilt1 been advised that  i t  would operate a s  his will if foulid 
among 11is vnlnnl~le papc)rb a ~ l d  t h a t  the tc3stator regarded the papers 
among which i t  \vns found a s  valuable: Hcld,  the  evidence t h a t  the 
paper-writing was  found among the test:ltorls valuable papers mas 
snfficient to sustain a verdict in the l~ropounders '  f a r o r  upon the  
issne of dcrisacit  ccl ?lo??. C S.,  4141 I ~ L  r e  Wil l  of Ptcwnrt,  K T .  

D Probate and Caveat of Wills. 

a Actions . I t tnck i~lg  V a l i d i t ~  of Wil l s  i l l  G e ~ ~ e r n l  

1. A will probated ill conlmon form will stand nntil  set auitle in a direct 
grwecxling, but where the  probnte i s  attacked in a suil to r emow :I 

clontl npon title t o  lands, and objection is not made that  the action 
is n collnteral attack upon the tvill, and trial  lins been accordingly 
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had, a decree of the  court  t ha t  t he  will was  revoked tjr the  subse- 
quent marriage of the  testator ant1 t h a t  the deed tendered by the  
plaintiff convejed a good title, n i l l  be upheld. J f o w e  c. l loorc,  510. 

I. Where  in caveat proceedings the  clueitio~l a <  to undue inflnence 11nz 
been eliminated from the  race and a mass of rvidrnce to the effcct 
t h a t  t he  testator had espresced a desire n h n l  ntlmitttvlly uane not 
to  make a n i l l  and az  to  a controvercy anlong the sonq of the  tle- 
ceased a s  to  how the  estate shoultl IE administered ha5 becln allowetl 
to  remain before t he  jury on the  question of mental  c n p u r i t ~ ,  the  
evidence i s  incompetent upon the  iusue, and it ncwbsa r~ ly  :~ifectin:: 
t he  verdict, a new t r ia l  nil1 be nnnrtletl. 112 rr. ll'ill o f  1.clf-o toll. 
746. 

E Construction ant1 Operation of Wills. 

a Gozeral Rules for Co?~struction of Trills 

1. The law favors t he  early vesting of estates,  and  the  firit taker  is  
ordinarily to  Lrr regarded a s  tlie pr imary object of the  tt.\t;itor'i 
bounty, and there  is  a presumption in  favor of conditions <ul)w- 
quent ra ther  t han  conditions precedent. X o u r ~ t n r t ~  P(II Ii It1 st! trttc 
2,. Lorill, 642. 

b Es ta tcs  nud Interests  Crcrtted 

1. A devise of real  es ta te  t o  the  testator 's  son for  his own use iind 
benefit with tlie e s p r ~ s r r d  intent t ha t  i t  should vest iu h i m  aljso- 
lutely wit11 full  r ight t o  dispose of i t ,  with limitation o r r r  shoultl he  
die w i t l~ou t  chililren surviviug, if not ilisyost~il of 11s him t l u r i ~ ~ y  his  
life : Hclrl, under the  p rov i s io~~s  of C. S., 4102, tlw de\-isr  being 
without clause liiniting tlie estate t o  one of less d ig i~i tv ,  the  d e ~ i w c  
took a fee-simple title thereto, ant1 could conr-csy a goo11 t i t lr  to the 
l ~ u r c h a s ~ r .  1,irte~crgcr' 17 .  Pltil7ip.s. 661. 

1. A testanlt~ntary ljrorision l~o11il)iting or ~ostpouin:: liartition of tli, 
v iwd lands fo r  a definite time or during the  minorit) of thc d ~ v i w r s  
is  not regarded :I< a restr':~int on  lienat at ion or a limit:~tion r q ~ u g -  
nant  to the  fee, and i s  g e ~ ~ e r a l l y  upheld. O r c c ~ f c  1' St trd~r~ir .  44: 

1. IVl~ere  a testator n t  t he  tin~tx of rnaki~lg  n will 118s a brother ant1 t\vo 
sisters living and one Ixother dead, : I I I ~  tllr surviving brotlicr Ilre- 
deceases t he  testator.  and the  will devises the testator's lantls, a f t e r  
a lift: estatr ,  to his "nearest hr1irs," tht>sr \rortls will he co~wtrnr t l  
to devise the  reinaindcr to all  of his hcirs a s  asc.erti~inetl 1)y t l ~ e  
r:inons of descent, nnd the  chil t lre~l of the  tlecc':~setl I)rotlln.s a w  
entitled to  sha re  in t he  estate pcr sfirlic's. C'o.r r .  IIccrt11. 503. 

2. U'hcre a will creatcli n truut es ta te  to I)? held for the bellefit crf :I 
legirtee during his life. autl a t  hiq deilth to  Iw held f o r  the ber~efit 
of his wife and  children, ant1 a t  the  t lr t~tl l  of his \ \ i fe  thfl t rus t  t o  
be terminated and the  fnnds  to 11e d i ~  iflet1 among his chiltlrcn or 
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their heirs, and if no children, to be divided among his brothers and 
sisters or their heirs: Held, upon the death of the first taker un- 
married leaving brothers and sisters living and children of deceased 
brothers and sisters, the personal property held in trust should be 
divided among the surviving brother and sisters and 1 he children of 
the deceased brothers and sisters per stirpes. Empic v. Empie, 5G2. 

If  Estates in Trust 

1. Where the trustees of a t rust  estate created by mill are  directed to 
invest m d  relnvest the residue of the estate and holrl the qarne in 
trust and pay the widow th ree - fo~~r ths  of the income and pay one- 
fourth to the testator's daughter, the trust estate to cc~ntinue during 
the life of the widow and for a period of not lesq than ten years 
from tlle date of the testator's death, and then the :orpus be clis- 
tributed t o  his four children, including the daughter, or their chil- 
dren per stityes in case of death of the testator's children : IIcl l, 
by the express and unambiguous language of the v.ill, the trust 
estate does not terminate within the ten-year period from testator's 
death, and where the widow has died during this per~od,  the three- 
fonrtlis of the income she received under the will, there being no 
other disposition of such income, should be kept and reinve<tetl by 
the trustees as  an accumulation of the corpus of thi. trust estnte 
until the specified life of the trust,  and then divided in accordilnre 
v i t h  the distribution specified in  the will. Trttst ('o. 1'. Thomet, 
241. 

2. Where the esecutors of a mill nre directed to providr nloneys for an 
express trust, to be paid over to certain trustees to be used for the 
~xaintenance of an educational institution, and the will states that 
i t  was tlle testator's desire that  this should be done 1s soon after 
his death as  possible, with further provision that ulwn the failure 
of the institution to carry out its designated pnrposc, at the end of 
ten years the t rust  should terminate and the funds distributed 
according to the canons of descent, otherwise the t r w t  fund to 11e 
made permanent: Held,  the duties of the esecutors to pay over the 
funds as  directed is not upon a condition precedent, and the trustees 
were entitled to  the fund before the espiration of the ten-yeirr 
period, and should the t rust  terminate, thr trustees are bound under 
the law to make the distribution under the canonc of dcq~ent  
J I o u n t a i ~ ~  Park Institute v. Locill, 642. 

3. Where the esecutors of a will a re  required by its terms to provitlt. n 
trust fund to  be held by specified t rwtees  for n designxted purpose, 
the fund to be raised as  soon ns possible. without st.crificing the 
estate, and i t  appears on the esecutors' appeal to ]:lie Sngreu~e 
Court that the question has not been decided in the Supcrior Conrt 
a s  to whether the fund could have thus been nxlde arailnblt>, a 
question of fact, a s  distingnisht3d from an issue of fact, is presentrtl, 
which will be inquired into by the lower court 111,o11 defentlant's 
motion in the present cause. I b i d .  

i Actions to Colfstt'ue 

1. The courts of the State have jurisdiction to hear and determine an  
action to construe a will, and the construction of the will map be 
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given by the court i n  c a r r a t  proceedings af ter  t he  determiilatio~i of 
the rnliclity of t h e  will in fnvor of tlie prolroundcrs. Lortdoit 1 . .  

PeTche?za?~, 225.  

2. Under a will creating a t rus t ,  the  trustees under the  equitable juris- 
diction of tlie court may n~aintn i i i  ;I su i t  against  tlie e\ecutors tu 
ascertnin their  s ta tus  and to  enforce t h e  t rus t ,  and  inridcntally for  
a col~struction of the  will, and  a demurrer  upon the ground t h a t  
only the  executors may call upon the  court  t o  construe the will will 
not be sustained. Jlountain Ptrrli I~caf i tu tc  v. Locfll, (342. 

F Rights and 1.inl)ilitic.s of Devisees i n ~ d  Legntec's (Ee te~ l t i on  of amoullt 
cllie eatate by leqatce v e  Executors and Adn~ini.tratofi 1: 11 1:  
right of judgment creditor t o  follow legacy usrtl for  in111ro1 eiuc~ilts t o  

\\ ift,'s lnnct sce Execution I< c 1). 

1. The doctrine of election under a \\ill applies where n testdtor dcviscs 
his property to  n henefici,lrj :mcl :l%<nnies to devise to nnot11c.r Droll- 
e r ty  belonging to the  first devisee, ill which cahe the derisce, if lic 
a c c ~ p t s  tlie delibe with lrnonledge of all  the  facts,  iz therrhy pie- 
cludetl f rom aswr t ing  title to t h a t  p a ~ t  of hic on 11 11rolwltj w l~ i t l i  
\ Ins d e ~ i s e d  to  another.  Tl'rigl~t v Wright, 734 

2. TYhere a f t e r  the  execution of his will the twtntor  gives 111s W I I  

ccrt:~in specific farming implemei~ts  whicli the son t a k w  ~~ i~sscs s io i l  
of dur ing the  l ife of the  testator,  and the  will tlevises c t s r t ; ~ i ~ ~  laiitls 
to  t he  son and bcqucatlis t h e  houseliold nncl kitc31iell furni ture  :111d 
the  "remainder" of tlie personalty t o  his other cliildrei~. : ~ m l  a t  his 
death  the  testator o~vned  persoil:~l l~ rope r ty  o t l ~ c r  t l i i~n  the house- 
hold and kitchen fu rn i tu re :  HeT(7, t he  will docs not z~ t t en l l~ t  t o  
disgose of the  property give11 the son, the  "reinaii~tl t~r" iilc,lutlin:: 
only the  personalty other t han  tlie personalty givt'n tlir soil ant1 
specifical1.v hequenthed to  the  other children. ant1 tlle gift to the  
soil operates a s  : I I ~  :~dernption by so much of t h e  Irgnry Iwclneatlletl 
to the  other children, and t h e  son i s  not put t o  his elwtion unt1t.r 
the  will het\veei~ the  personalty given him imtl the  1i111d ilerised to 
h im by the  will. I b i d .  

~ ~ I T X E S S E S - I ~ I ~ ~ I I ~ ~ I ~ ~ C ~ I ~  of testimony a i  to transactions with tlecedei~t see 
Evidence C' b ; testimony impeaching witness w e  I<v ide~~ce  r) f : c11;lrarter 
evidence see Evidence 31, Criminal T,aw G c ;  eape r t  nitnws: w e  Er i -  
dcnce I(; comlwtcncy of deaf mute  sce ( ' r imil~nl Taw G (1 2 

WORICRIES'S. COMPEXSATIOS ACT see Master and Servant F. 

\YRONGEIUI, DEATH see Death 




