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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been 

State, with the number of the Volume instead of the name 
counsel will cite the volumes prior to 63 K. C., as foilows: 

1 and 2 Martin, 1 
Taylor & Conf. j- ............... as 1 N. C. 

1 Haywood .......................... " 2 " 

2 ............................ " 3 " 

1 and 2 Car. Lam Re- 
pository & N. C. Term [ '" '' .' 

1 Murphey ............................ " 5 " 
2 ' ....................... ‘ 6 " 

3 " ......................... ' 7 " 
1 Hawks ............................... " 8 " 

2 " ................................ 9 + 6  

3 " ................................ " 10 " 

4 " ................................ " 11 " 
1 Devereux 1,am .................... " 12 " 
2 " " .................... " 13  " 

3 " " .................... " 14 " 
4 " " .................... ‘I 15 " 

1 " EQ. .................... ' I  16 " 

"' " .................... " 17 " 

1 Dev. & Bat. Law ................ " 18  " 

2 " ' ................ " 19 " 

3 & 4 "  ' ................ " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 

'7 14  " .................. " 22 " 

1 Iredell Law ........................ " 23 " 

2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

6 " " ........................ " 28 " 
" 6' 

" ........................ " 29 " 

8 " " ........................ " 30 " 

reprinted by the 
of the Reporter, 

9 Iredell Law ...................... as 31 N. C. 
10 " " ...................... " 32 " 
11 " " ...................... " 33 " 

12 " " ...................... " 34 " 
13 " " ...................... ‘, 35 " 

1 " ICq. ...................... " 36 " 
'' " " ...................... " 37 " 
3 " " ...................... " 38 " 

4 " " ...................... " 39 " 
5 .. " ...................... " 40 " 
6 " " ...................... " 41 " - +. 

" ..................... " 42 " 
S " ........................ " 43 ',' 

Busbee Law .......................... " 41 " 

" Eq. .......................... " 45 " 

1 Jones Law ....................... " 46 " 
) ,' .. " ....................... " 47 " 
3 " " ....................... " 48 " 

4 " " ....................... " 49 " 

5 " " ....................... " 50 " 

6 "  " ........................ " 51 " - " 8' ....................... " 52 " 
8 " '4 ........................ " 53 " 
1 " Eq. ........................ " 54 " 
2 " " ........................ " 65 " 

3 '* " ........................ " 66 " 
4 " " ........................ " 57 " 

5 '. " ........................ " 58 " 
6 " "  ....................... y 59 " 
1 and 2 Winston .................... " 60 " 

Phillips 1,aw ........................ " 61 " 
' Eq. ........................ " 62 " 

ST In  quoting from the repriwted Reports. counsel nil1 cite always the 
marginal ( 2 ,  e.. the original) paging. escept 1 N. C. and 00 Ir;. C.. which have 
heen repaged throughout without marginal paging. 
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J U D G E S  
O F  THh 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

.V ame District lddrcaa 
.................... WALTER L. Sb1~1.1 .... ...... E P r  ........................... Elizabeth City. 

......................... ........................................... M. V. BAXNHII.I Second Rocky Mount. 
. . . . . . . . . . . . . . . . . . . . . . . .  G. E. ~IIDYETTE Third  Jackson. 

............................................. . . . . . . . . . . . . . . . . . . . . . .  I?. A. DANIELS Fourth ..Goldsboro. 
................................ ................................ .I. PAUL FHILRELI.~:. F i f th  Snow Hill. 

.......................................... ........................... HENRY A. GRAD) Sixth ..Clinton. 
. . . . . . . . . . . . . . . . . . . . .  ............................................ W. C. HARRIS Seventh Raleigh. 

........................... E. H. CRANMEH ............. Eighth Southport. 
.......... , . . . . . . . . . . . . . . . . . . . . . .  N. A. SINCLAIH . . . . . . . . . . . . . . . . . . . . . . .  ........ Ninth Fayettevillt,. 

........................................... . . . . . . . . . . . . . . . . . . . . .  \Y. .\. DEVIK T e n t  ..Oxford. 

SPECIAL JUDGES 
........................................................................... CLAYTON MOOHR ..... ..Williamston. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (:. 1'. C o w ~ r . ~ :  ..Kinston. 

WESTERN DIVISION 

.................................... .lo~ih. H. CLEMER..L. Eleventh ......... .......... \Yinstor~-SaIe!~~. 
. . . . . . . . . . . . . . . . . . . . .  ......................................... H. I Ionix  SINK Twelfth Lexington. 

.................. ..................... A. M. STACK .................... ... T h i r t e e n t  Monroe. 
. . . . . . . . . . . .  ............................................ W. F. HAL~DING Fourteenth Charlotte. 

...................... ........................................ JOHS M. OGLESBY Fifteenth Concord. 

. . . . . . . . . . . . . . . . .  .................................... WILSON WARLICK Sisteenth ..Newton. 
................ .............................................. T. B. FINLEY Seventeeiitl~ Wilkesbon). 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ................ MICI~AEL SCHENCK Eighteenth. Hendersonrille. 
. . . . . . . . . . . . . .  ......................................... P. A. MCELROY sine teen ti^.. Marshall. 

. . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WAI,TER E. MOORE. Tn.entieth ..Sylva. 

SPEClAIi JUI)GES 
( ' A M E H O X  F. MACHAP Asheville 
JOHS H. HARM'OOII .Bryson City 

l~Xl~>l<(~l~! iY( 'Y .Il iI)(+k~S 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (:. C .  IIYOS . . . . . . . . . . . . . . . . . . . .  Elizabethtowt~. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  THOS. J. SFIA\V. .  Greensboro. 



SOLICITORS 

EASTERN DIVISIOh' 

Yame L)istrict Iddres*  
HERBERT R. LEART ................................. Firs t  . . . . . . . . . . . . . . . . . . . . . .  Edenton. 
DONZJELL G~LLIAM .................. ........ ............. Second ........................ Tarboro. 
R. H. PARKER ................................................ Third ........................... Hendersou. 
CLAWSON Id. WILLIAMS .............................. Fourth . . . . . . . . . . . . . . . . . . .  ..Sanford. 
D. M. CLARK ............................................. . .Fifth . . . . . . . . . . . . . . . . . . . . .  Greenville. 
JAMES A. POWERS ....................................... Sixth . . . . . . . . . . . . . . . . . . .  Iiinston. 
6. C. LITTLE ............................................... Seventh . . . . . . . . . . . . . . . . . . . .  Raleigh. 
\ l T O O ~ ~ ~  KELLUM .................................... Eighth ........................ Wilmington. 
'I?. A. NCNEILL ........................................... Ninth .......................... Lumberton. 
W. B. UMBTEAD . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Tenth  . . . . . . . . . . . . . .  Durham. 

WESTERN DIVISION 

CAKLYLE HIGGINS ................................... Eleventh . . . . . . . .  Suarta. 
r 7 .I. F. SPRUILL ............................ .... ................. 1 welfth ............................ Lexington. 

I?. D. PHILLIPS .......................................... Thirteenth .................. Rockingbarn. 
JOHN G. CARPENTER .................................... Fourteenth . . . . . . . . . . . . . . .  Gastonia. 
ZEB. V. LONG ............................................. Fifteenth ........................ Statesville. 
I.. SPURGEON SPURLINC . . . . . . . . . . . . . . . . . . . . . .  Sixteenth ........................ Lenoir. 
JNO. R. JONES .......................................... Seventeenth . . . . . . . . . .  ..N. Wilkeslwro. 
J. W. PLESS, JR ........................................ Eighteenth ................ ..hIarion. 
2. V. NETTLES ............................. .. . . . . . . . . . . . .  Kineteenth . . . . . . . . .  ..Asheville. 
JOHN M. QIJEES ..................................... Twentieth . . . . . . .  Wngnruville. 



LICENSED ATTORNEYS 

Successful nl)plicm~ts for l i c w ~ c  to pr;~ctic.tt ];I\\. : I T  c~\ ' ;~~nin:~t io l i  co~ltlwrwl 
11s the Supreme Court a t  tht. Fill1 Term, l9::O. 

............................................................ . ~RROW,  PEYTON BRYANT. J H  I i . 1 s t o n - S ~ l e 1 ~ 1 .  
............ ............................................. ALLEX, DELMO VAUGIL~S .... I Lmington. 

............................................................... ANDREITS, JCKIUS BIEBAXI,; Laurel Hill. 
............ ........................................ AYDLETT, ARSER LACRIS(~F: ... Elianbeth City. 

.......... ............................................... HARWICIC, KILLIBS .........., a eigh. 
.................................................... ~IENTOT,  ~ I I L L S  SCOTT L u r y .  

T~ORIASD, ASDREW HOYT ............... ....... ....................... 
I~RADY,  ROIVELI. CLIFFORD ............................................................... COIIOVCP. 

.......... I:ROIVN, VEXNOS TVEAVER ................ ...-. 
......................................... ~{RYSOX,  J\'.~I.TER RIOOXE ................. .. ~ ~ d l e \ ~ i l l e .  

I:LTMGARNEK, MARVIN R n n ~ l c ~  ........................................................... Hivkory. 
( ~ R R O L L ,  HARVEY CLARICE ............... Hamlet. 

..................................... ( 'AUDLE, CHARLES BASIL ................... ... \\'a deshoro. 
( ~ ~ A D B O U R X ,  JAMES HARMOS ............. ......... ........................ Wilmington. 
C!or~oos, JVALTEB WILLIAMS ............ .. ........................................ S:llzabeth City. 
CORKELL, XEEDIIALI RROCGRTOS ....................................................... R Leigh. 

............................................................................... (?RAVEN, BR.~STON Trinity.  
CURLEE, E ~ Z I C X D  JAKE .................................................................. I Hill. 

.................................. DANIEL. TRAVIS GARLAND ....................... .. Greensboro. 
 AVIDS SO^, (MKS.) RUTIJ I ~ ) S T E R  .................................................. Ch.~r lot te .  
norm. LASIJON ASDEHSON ......... .. .................................................. I<nigl~tdalr.. 
I ~ C F F Y .  I~ODOLPII ................................................................................ S e  rv Bern. 
DUIA. JAMES BRASTOS .................................................................... 1 ~ 1 1 o i r .  
1)rrscas.  J o ~ s  LESTER ............ ... ................................................ l"o..est City. 
I ~ W A I L D S ,  JAMES GLESN ............ .. ................................................... J o ~ ~ e s b o r o .  
~~ :DWAKDS,  TIIOMAS JOKES ................. .... ....................................... Rutherfordton. 
~CLLIOTT, WII.I.IAM HESRY. .TR ...................... .... ........................ Hertford. 
~CRVIS, PAUL REVERE ................ .... ............................................... S o r t h  Charloti(&. 
EUBANIC, LUTJKR JOSEPH ...................................... .. ...................... Ne w Eern. 
1i:XUM. F R A X K  EMAKUF;J ............. ......... ....................................... C h l r I d k .  
FARALER. \VIT,I,JAM L o w  .............. ... .............................................. Wil~ningtnn. 
GILES, (MRS.) KA~IIERISE I~EEII  ............. .. .................................. Marion. 
GILREATEI, BIORGAX BESXETT ........................................................ Ch,lrlottr .  
(:RIFFIS, JOSIAII HA~o1.1) ................................................................. Wtmdell. 

.......................................... (:RIMES. C ~ I A K L ~ ? ~  O'HAGAS ........... ... Raleigh. 
I~AGEILJIAS. ]':DWAI~I) I<ENNETI~ ........................ .. ........................ ChFllK'l Hill. 
AESTER, HAXSEI.LE LIXDMAT ................... ........... S I I I .  
HOLMES, AI.ESAXDER BAI{OS ........................................................... Hcndersonvillt~. 
HOOD, IVILLIAA~ MILTON .................................................................. Charlotte. 
I IUMPIIKEY, I':ARJ,E AMRILOSE, .TK ................ .. ............................. Goldsboro. 

.......................................................... .TEKRINS, TI'ILLIAII SUMSER Chapel Hill. 
I<ANE, 3 1 ~ ~  JAMES ....................................................................... Chapel Hill. 
KISG, JESNIXGS OR.\HAM ....................................... .... b r g .  

.................................. MCDOCGLE, HERBERT IRWIN ................... ... D u r h m .  
~ ~ ~ ~ O A ~ I I E R K ,  EDIVARD JIERRTTT ............... .. ................................... Gr?enshor~ .  

Y i 



LICENSED ATTORNEYS. vi i  

XICELWEE, WILLIAM HENRY ........................................................... Statesville. 
MCGINNIS, ROY ................................................................................... Gastonia. 
MCNINCH, FRANK RAMSAY, J R  ...................................................... Charlotte. 
JICSHANE, DANIEL EDWARI) ........................................................ Charlotte. 
MCSWAIN, WILLIAM ADSEI. ................. ........ .............................. Greensboro. 
JIAGKER, JAMES EDWARD h a  Hill. 
MARTIN, (MISS) RHETTA ............................................................... Smithfield. 
XASON, CLYDE EVERETT ............. .......... .............................................. Wilmingtol~. 
MULL, (MISS) HAZEL SILF,:~ .............................................................. Morganton. 

......................................................... OZTTLAW, ALVIN ...................... .. Seven Springs. 
.................................................................... PARKER, HENRY BRYCE Monroe. 

POLLARD, FORREST ALFREI) ............................... -ham. 
POWERS, HOWARD EDWARD .............................. .... ......................... Greensboro. 
['EARSALL, WILLIA~I PRENTICB: ....................................................... Seven Springs. 
PRICE, CHARLES ................. .. ......................................................... Salisbury. 
KEITZEL, CLAUDE EVERETT. JIL ................ .. ................................... High Point. 
RUSSELL, DALLAS LOCKE ................................................................... Hickory. 

.............................................. SIDENBERG, SAMUEL ....................... ... Fairmont. 
SYATHERS, ROBERT HOYLE .............. .. ............................................ Canton. 
SMITH, GREGORY ASDREW ................ .. ....................................... Charlotte. 
STOKER, PAUL GLESN ................................................................. ..Lexington. 
STOHY, PAUL J a c ~ c s o x  ....................................................................... hfarion. 
STKAKGE, DOYLE HARPWET.L ........................................................ Hendersoll. 
STREET, ROBERT BUKSS ..................................................................... Charlotte. 
SUTTON, GRAKGER GID, SR ................................................................ Durham. 
I'ALBOT, FRED ASHTON ............... ... ............................................... Wake Forest .  
r 7 LHOMPSON, WALTER DASLEL ................................................. Whiteville. 
r 7 LONGUE, FRANKLIN M A G R ~ I I E R  ...................................................... Asheville. 
I'ZZELL, THOMAS ALBERT. JR ............................................................ Greensboro. 
\VALLACE, JOHN WHITI,O('K ............................................................ Statesvil!e. 
WARD, ALVIX TROTMAS ................................................................... Lake Jun:llwk;t. 
\VEDI)INGTON, NOBLE TIIOMAS ........................................................ Charlotte. 
\YRITE, HENRY ELLIS ............................... ... .................................... Dobson. 
\VI I ,L IA~,  BEN MITCHELI, ........................... -. 
\VILLIAMS, JAMES ALLES ............. ... ............................................ Hendersonville. 

................ .................... WILSOS, JOIINNIE LEE .. 
WILSON, MARVIN PICKARI) ............................ ...... ..................... Chapel Hill. 
WILSON, PERCY HOCUTT .............. .. ................................................ Wake Forest. 
W~ODARD, ELMER R a v a ~ o s u  ............................................................... Coin jock. 
TfTOOTEN, ALONZO CLAYTON ................................................................ Rocky Mollllt. 
WRIGHT, JOSEPH MILLS. ............ ...... ... ....... .. ...................... Shelby. 
\VYCHE, BROOKS PARHAM. ............................................................... Dnbney. 
YOUKG, CI.AIB~RXE CI.ARK .................................................................. Durham. 
Youxo. MAT.VOM NCISSTS ................................. ... ....................... Ashevillt~. 



CALL OF CALENDAR IN SUPREME CO'URT 

SPRING TERM, 1931 

F I R S T  DISTRICT appeals will be called Tuesday, 3 E'ebruai-y, 1831. 
Appeals must be docketed by 10 A. M. Tuesday, 20 January.  
Appellant's brief must be filed by noon of 27 January.  
Appellee's brief must be filed by noon of 31 January.  

SECOND DISTRICT appeals will be called Tuesday, 10 Febru:~ry 
Appeals must be docketed by 10 A. &I. Tuesday, 27 Janua ry .  
Appellant's brief must be filed by noon of 3 Februarr .  
Appellee's brief must be filed by noon of 7 February. 

THIRD-FOURTH DISTIi ICTS appeals mill be called Tucwli~y. I7 l!'el)rr~;~rj. 
Appeals must be docketed by 10 A. M. Tuesclay, 3 February. 
Appellant's brief must be filed by noon of 10 February. 
.kppelleels brief must  be filed by noon of 14 February: 

14'IFTH DISl 'HICT appeals will be called Tuesday, 24 February. 
Appeals must be docketed by 10 A. M. Tuesday, 10 February 
Appellant's brief must be filed by noon of 17 February. 
Aipp~l lee ' s  hrief must be filed by noon of 21 February. 

S I X T H  L)ISTIiICT appenls will be called Tuesday, 3 Alarcli 
Appeals m w t  LK' docketed by 10 A. ;\I. Tuesday, 17 February 
A p ~ ~ l l a n t ' s  brief must be filed by noon of 24 February. 
A&lpellee's brief must be filed by noon of 28 February 

SI*:YESTH DISTI21('1' appe;~ls will be called Tuesday, 10 J Iu rc l~  
Appeals must be docketed by 10 A. 31. Tuesday, 24 February. 
Appellant's brief must be filed by noon of 3 March. 
Appellee's brief must be filed by noon of 7 Mnrch. 

B:I(:I-ITL'H-NISTH DISTIIICTS appeals will be called Tuestley. 17 M;trct~ 
A\ppcbals must be docketed by 10 A. M. Tnesday, 3 Jlarch. 
Appellant's brief must be filed by noon of 10 March. 
.lppellw~'s brief mnst bt. filed by noon of 14 March. 

r ,  7 LbKTH DISTli ICT a[)l)c;11s mill be called Tuesday, 24 Xlarcll 
.\ppe:lls must be docketed I J ~  10 A. M. Tuesday, 10 March. 
Ap~c l l an t ' s  brief must be filed by noon of 15 March 
Appell~e's brief must 1 1 c b  tiled by noon of 21 March. 

l~XJk;VI+CKTH 1)ISTIiIC'T ;tl~l)e:ils will be called Tuesday, 31 Rhrcll 
Appeals must be docketed by 10 A. 11. Tuesday. 17 March 
.Lppell:lnt's brief must Ix, filcd by 110011 of 24 Jlarch. 
Appellee's brief must he filed by noon of 25 March. 

'L'\VELP'TH DISTHICrl' : tp l~r :~ls  will be called Tuesday, 7 Ap .il 
Appeals must be docketed by 10 A. 31. Tuesday, 24 March. 
Appellant's brief must IJC filed by noon of 31 hlarch. 
Appellee's hrief mnst hr filed Iby noon of 4 April. 
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CALI, O F  CALENDAR I N  SUPREME COURT 

T H I R T E E K T H  DISTRICT appeals will be called Tuesday. 1 1  April. 
Appeals must  be docketed by 10 A. 11. Tuesday, 31  March. 
Appellant's brief must be filed by noon of 5 April. 
.lppelleels brief must be filed hy noon of 11 April. 

B'OURTEEXTH DISTRICT appeals will be called Tuesday, 21 April 
Appeals must  be docketed by 10 A. M. Tuesday, 7 April. 
Appellant's brief must be filed by noon of 14  April. 
Appellee's brief must  be filed by noon of 18 April. 

F IFTEENTH-SIXTEENTH DISTRICTS appeals will bt. c.:~llril 'L'ut.rd;cy, 
28 April. 

Appeals must be docketed by 10 A. N. Tuesday, 14 April. 
Appellant's brief must be filed by noon of 21  April. 
Appellee's brief must  be filed by noon of 25 April. 

SE;VENTEENTH-F:IGHT$>b>NTH DISTRICTS appeals \\.ill 11r t.:~llrrl ' l ' l ~ t ~  

day, 5 May. 
Appeals must be docketed by 10 A. hf. Tuesday, 21  April 
Appellant's brief must be filed by noon of 88 April. 
Appellee's brief mus t  be filed by noon of 2 May. 

NINETEENTH DISTRICT appeals will be  called Tuesclt~y. 12 .\I:i:-. 

Appeals must  be docketed by 10 A. 11. Tuesday, 28 April. 
Appellant's brief must be filed by noon of 5 May. 
Appellee's brief must be filed by noon of 9 May. 

T W E N T I E T H  DISTl i ICT  appeals will be called T u e s t l ; ~ ~ . .  19  hI :~g .  
Appeals must  be docketed by 10 A. M. Tuesday, 5 May. 
Appellant's brief must  be filed by noou of 12 Mag. 
.4ppellee's brief must he filed by noon of 36 May. 



SUPERIOR COURTS, SPRING TERM, 1931 

The parenthesis numerals following the  date  of a term indicate the 
n u m b e r  of weeks during which the  term may be held. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FlKST JUDICIAL DISTRICT 

%ring Term, I 9 3 1 4 u d g e  Gmds. 
I'asquotank-Jan. 5 i ;  Feb. 9 7 ;  Feb .  

I G *  ( A ) :  h l a r r h  I t i t :  h l a r  4: ( A )  1 2 ) :  . , 
J u n e  I * ;  J u n r  S t  ( 2 ) .  

Heaufort-Jan. 12'; Fcb .  1 6 7  ( 2 ) ;  April 
l i t ;  Ma? 4 t  ( 2 )  

I'c ruuin1.1ns-Jnll. 1 9 :  Anril  1 3  . . 
1'urritur.k-Jlarch 2 ;  April  ?;f 
( 'aniden-Jlarch 9,  
(:ates-JIarcli 23. 
Cho~van-March 30 
T?r?Il-April 20 
Hycle->lay I i. 
l>tlr,~-hlay '2:. 

SECOSD JU1)ICIAL D1STRIC"P 

Sl~ring Term, 1931 J u d g e  Harris. 
Washington-Jan.  5 ( 2 ) ;  April  1 3 t .  
Edgecombe-Jdn. 1 9 :  March 2 ;  March  

3 0 t  (2): J u n e  1 (Lo.  
Nash-Jan. 2 6 ;  Feb.  I t i t  ( 2 ) ;  hlnrch 

: I :  Apri l  2 0 t  ( 2 )  ; May 23. 
\Vllson-Feb. 2 * :  Feb.  9 1 ;  J l a y  11.;  

l lal-  1st:  J u n e  32: 
hlart in-Jlurrh I f  ( 2 ) ;  April 1 3 t  ( A )  

1 2 ) ;  J u n r  15. 

THIRD JL'IlICIAL DISTRICT 

Spring Term. 1931--Judge Cranmer. 
i'ance-Jan. 8 * ;  hlarch  2 * ;  March  !I!: 

J u n p  I,?*:  J u n e  2 2 t .  
\Var.rcn-Jan. 1 2  ( 2 ) ;  .\Iiiy 1 8  ( 2 )  
Halifas-Jan.  26  1 2 ) ;  ;\larch 1Gt ( 2 ) :  

. \pri l  2 i *  ( A ) ;  J u n e  I t  ( 2 ) .  
I3ertic-Feb. 9  ( 2 ) ;  April  2 7 t  ( 3 ) .  
Hertford-Feb. 23': April  1 3 t  1 2 ) .  
Sor thanip ton-March  30 ( 2 ) .  

YOLKTH JUDICIAL DISTRIC'T 

Spring Term. I931 J u d g e  Sinclair. 
Harnrtt-J . ln.  5 ;  Feh. 27 ( 2 ) :  March  

3 0 t  ( A )  ( 2 ) :  J I a r  1 8 :  J u n c  16'. 
Chatham-Jan.  1 3 ;  RIarch 2 t :  J l a r c h  

I G t ;  May 1 1  
Wa)-ne-Jan. 1 9 ;  J a n .  2 6 t ;  1I; irch 2 t  

( A )  ( 2 ) ;  Aprii  G; April  1 3 t :  J l a y  2 5 :  
J u n e  1:. 

\la? 4. 
Johnston-Feb. l t i t  ( 2 ) ;  March  2 *  ( A ) ;  

. \ larch 8 ;  April  2 0 1  ( 2 ) ;  June  22'. 

FIFTH JUDICIAL DISTRICT 

Slwing Term, 1D31-tJudge Devin. 
Craven-Jan. 5 * ;  J a n .  2 6 t  ( 3 ) ;  April  

6:; May I l t ;  J u n e  I * .  
Pitt-Jan.  l 2 t ;  Jan.  1 9 :  Feb.  1 6 t ;  

March 1 6  ( 2 ) ;  April  1 3  ( 2 ) ;  May 4 t  
( - A ) ;  Mny 1 8 t  ( 2 ) .  

Grcene-Frb. 2 3  ( 2 ) ;  J u n e  22. 
C a r t e r ~ t - M a r c h  9 :  . une  8 ( 2 )  
Jones-March Y O .  
Panllico-April 2 7  ( 2  I .  

SIXTH J UDICI.1 L DISTRICT 

Spring Term, 19.71-J~~rlge Small. 
Duplin-Jan. fit ( 2 ) ;  J a n .  2 6 * ;  nlarcil 

2 3 t  ( 2 ) .  
Lenoir-Jan. l!l*; F < , b  I 6 t  ( 2 ) :  April  

6 ;  M a s  1 8 " ;  J u n e  S t  ( 2 ) .  
Salnpson-Feb. 2  ( 2 1 ;  March  S t  ( 2 ) ;  

-2pril 27 ( 2 ) .  
Onrio!r-hlarch 2 ;  A,r i l  1st  ( 2 ) .  

Swing  Term, l ! K I l J u d g ~  Uarnhill. 
Wake-Jan.  5 " ;  J a n .  2 F t ;  Peb. 2'; F e b  

!It;  March  2 * ;  > l a r c h  !IT ( 2 ) ;  March  2 3 7  
( 2 ) ;  -4priI ti*; -4pril I:!? ( 2 ) ;  April  Z i t ;  
.\L:Is 4 % ;  May 1 s t  ( 2 ) ;  J u n r  1 ' ;  J u n e  8 t  

EIGHTH JC1)IClB.L 1)ISTKICT 

Spri~lg Term. 1931-Judge Midyette. 
P,ri~nswick--Jan. 5 t ;  April  I;; J u n e  1 5 t  
New Hanover-Jan. 1 2 ' ;  Feb.  2 t  ( 2 ) ;  

l i a r c h  27 ( 2 ) ;  hlarcll  16 ' ;  April  1 3 t  
( 2 ) ;  > la?  11%: M a r  2 3 t  ( 2 ) ;  J u n e  8'. 

F'endcr-Jan. 1 9 ;  March  ? 3 t  ( 2 ) ;  May 
1 C . . . 

Columibus--Jan 2G;  I'eb. 1 6 1  ( 2 ) ;  April  
?i ( 2 ) .  

Sl~ring Term, 1931-Judge Daniels. 
nladen-Jan.  5 ;  M a r c h  9': April  2 0 t  
Cumberland-Jan.  I : !* ;  Feb.  97 ( 2 ) :  

. \ larch 1 6 t  ( 2 ) ;  Aprii  ! i t  ( 2 ) ;  May 25'. 
Hoke-Jan. 1 9 ;  Aprii  13 .  
Iiob?son-Jan. 2 6 * ;  Feb.  2 ;  E'eb. 2 3 t  

( ? ) ;  hlarch  3 0 ;  Aprii  6 * ;  ?Jay 1 1 7  ( 2 ) .  

'J'ENTH JUDlCIAL DISTKICT 

Spring Term, 1931--Judge Frizzrlle. 
Durhaln-Jan.  5: ( 3 ) :  Feb.  I F * ;  March  
3 ( ( 3 ) :  M a r c h  23':  Apr i l  2 7 7 :  May 4 t  
( A ) ;  May l k * ;  J u n e  : t ( A )  ( 2 ) ;  J u n e  
" ? *  -. 

Ferson-Jan. 1 9  ( 4 ) :  J a n  2 6 7 ;  April  
20. 

Granville-Feb. 2  ( 2 ) ;  Apr i l  6  ( 2 ) .  
Alamance-Feb. 23': h la rch  3 0 t ;  M a s  

4 7 ;  May 2 5 t  ( 2 ) .  
Orange-March 1 6 ;  \ l ay  l l t ;  J u n e  8 

( 2 ) .  



COURT CALENDAR. 

WESTERN DIVISIOK 
- 

ELEI-EST11 JUDICIAI. DISTRICT 

Wring Term, 1931 J u d g e  Warlick. 
Forsyth-Jan. 5 ( 2 ) ;  Feb.  9 t  ( 2 ) ;  Feb.  

3  ( A )  ( 2 ) ;  March  9 t  ( 2 ) ;  March 23.; 
\ l ay  18 '  ( 2 ) :  J u n e  l t  ( 2 ) ;  J u n e  2 2 t  ( A ) .  

Surry-Jan 12; ( A )  ( 2 ) ;  Feb. 2 ;  XIarch 
1 6 t  ( A )  ( 2 ) :  April  2 0  ( 2 ) ;  J u n e  2 2 t  ( A )  
1 2 )  

SIXTEESTH JUDICIAL DISTRICT 

Spring  tern^, 1931 J u d g e  Clement. 
Cleveland-Jan. 5 :  > la rch  2 3  (2;  
Catawba-Jan. 12.1 ( 2 ) ;  Feb. - ( 2 1  

Rockingham-Jan, 1!1*; Feh. 2 3 t  ( 2 ) ;  
May 11: J u n e  1st ( 2 ) .  

Cas\vell->larch 3 0 ;  >lay J t  ( A ) .  
Ashe-April 6 ( 2 ) .  
.llleghany-May 4. 

TWELFTH JUDICI.\L DISTKIC T 

Spring Term, 19314uclge Finley. 
Guilford-Jan. 5 t  ( 2 ) :  J a n .  1 9 * ;  Feh. 

1t ( 2 ) ;  Feh.  1 6 t  ( A )  ( 2 ) :  J la rch  P ( 2 ) ;  
\ l a rch  1 6 t  ( 2 ) :  March  3 0 i  ( A )  ( 2 ) ;  April  
1 3 t  ( 2 ) :  April 2::: May l l t  ( 2 ) :  J u n e  
I t  ( 2 ) ;  J u n e  15'. 

L)ax,idson-Jan 2C*;  Web. I f i t  ( 2 ) ;  M a ?  
1* ;  May 2 5 i ;  J u n e  22* .  

Stokes-hlnrch 30': April  6 t .  

THIRTEESTH JCDICIAL DISTKICT 

Spring Term, 1931 J n d g e  Schenek. 
Kichmonil--Dee. 2 8 ,  1 9 3 0 t :  J d n .  Z * .  

\Larch 1 6 t ;  April 6 ' ;  X a y  2 5 7 ;  J u n e  1 6 t .  
Anson-Jan. 1 2 * ;  XIarch 2 7 ;  April  1 3  

1 2 ) ;  J u n e  8 t .  
3Ioore-Jan. 19 ' :  Feb.  S t ;  March  2 3 i  

( A )  ( 2 ) ;  May 18 ' ;  May 2 5 t  ( A ) .  
Union-Jan. 2 6 % ;  Feb. 1 6 t  ( 2 ) ;  March  

L ' 3 t ;  May 4 t  
Stanly-Feb. 2 1 ;  J l a r c h  3 0 ;  May l l t .  
Scotland-March 9 t :  April 2 7 ;  J u n e  1 .  

FOUKTEESTH JUDICIAL DISTRICT 

Spring Term, 1 9 3 l d u t l g e  McElroy. 
Mecklenburg-Jan. 6'; Feb. 2 t  ( 3 1 ;  

Feb. 2 3 * :  March  2 t  ( 2 ) ;  March  3 0 t  ( 2 ) ;  ' 
ADril 2 7 t  ( 2 )  hfav 11': May 1 8 t  ( 2 ) :  1 - ,  
.J;ne 8*:'Juni 15t: 

Gaston-Jan 12 ' ;  J a n  1Yt ( 2 ) :  J l a r c h  , 
I f i t  ( 2 ) ;  April  1 3 * ;  J u n e  1'. , 

FIFTEENTH JUDICIAL DISTRIC T 

Spring Term, 1931 J u d g e  Moore. 
Cabarrus-Jan. 5  ( 2 ) ;  Feb. 2 3 t ;  April ; 

'0 ( 2 ) .  
Jfontgomery-Jan 19 ' ;  April  6T ( 2 ) .  1 
Iredell-Jan. 26  ( 2 ) :  March  Y t ;  Ma?. 

1 8  ( 2 ) .  

J lny  4 t  ( 2 1 .  
Lincoln-Jan. 1 8  ( A ) ;  J a n .  2 F t  
Caldwell-Feb. 2 3  ( 2 ) ;  >lay 1st ( 2 1  
Burke-blarch 9 '  ( 2 ) :  J u n e  l t  ( 2 ) .  

SE\ ENTEESTH JUDICIAL DISTRIq'T 

Spring Term, 1931-Judge Sink. 
Alexander-Feb. 1 6 .  
Yadkin-Feh. 23 ' ;  May l l t  ( 2 ) .  
Wilkes-March 2  ( 2 ) ;  J u n e  I t  i 2 1  
Davie-March 1 6 :  .\lay 2:: 

EIGHTEESTIK JUDICIAL DISTRl(T 

Spring Term, 1931-Judge Stuck. 
hIcDowell-Jan. j*; Feb. 1i; t  ( 2 ) ;  J u n +  

$2 ( 7 1  - % " , .  

Henderson-.Tan. 1 2  ( 2 ) :  AIarrh 2  ( 2 1 .  
April Z i t  ( 2 ) ;  May 2 5 1  ( 2 ) .  

Pancey-Jan. 2 G t :  U a r c h  1 6  ( 2 ) .  
Kutherford-Feb. 47  ( 2 )  ; May 1 1  ( 2 1  
Transylvania-March 3 0  ( ? )  
Polk-April 1 3  ( 2 ) .  

NISETEENTH JUDICIAL DISTRICT 

Spring Term, 19Rl-Jndge Harding. 
Buncombe-(Special civil t e r m  3  weeks 

each  m o n t h  except >fay a n d  December') 
Jan .  1 2 t  ( 2 ) ;  Jan. 2 6 ;  Feb.  2 t  ( 2 ) ;  Feb.  
1 6 ;  March  2 t  ( 2 ) ;  March  1 6 :  March  3 0 ;  
April 6 t  ( 2 ) ;  April 2 0 ;  May 4 t  ( 2 ) ;  Ma3 
1 8 ;  J u n e  I t  ( 2 ) ;  J u n e  1 5  ( 2 ) .  

Madison-Jan. 5 ;  Feb. 2 3 ;  March " 3 :  
April 2 7 ;  May 2 6 .  

TWENTIETH JUDICIAL DISTRICT 

Spring Term, 1931 J u d g e  Oglesby. 
Graham-Jan. 5 t  ( A )  ( 2 ) ;  RIarch It; 

( 2 ) ;  J u n e  11 ( 2 ) .  
Haywood-Jan. 5 7  ( 2 ) ;  Feb. 2  ( 2 ) .  

May 4 t  ( 2 ) .  
Cherokee-Jan. 1 9 1  ( 2 ) ;  March  30 ( 2 1 :  

T t l n p  1 5 t  - - . . - - - , . 
Jackson-Feb. 1 6  ( 2 ) :  May 1 8 t  ( 2 )  
Swain-March 2  ( 2 ) .  

*For  c r iminal  cases oniv. - - 

t F o r  civil cases  only. 
:For jai l  a n d  civil cases. 
( A )  Special  J u d g e  to  be assigne(l 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern  District-ISAAC Ji.  MEEKI~S ,  Judge, Elizabeth City. 
Viddle District-JOITNSON J. HAYES, Judge, Greensboro. 
Western Di s t r i c t -13~~1s  YATES WEBB. Judge, Shclhy 

EASTERN DISTRICT 

?'ernr.~-District courts a r e  held a t  the  time and place a s  follo\vs: 
Durham, first Monday in March and September. S. A. ASHE, Clerh. 
Raleigh, criminal term, second Monday a f t e r  the  four th  Monday in 

April and October; civil term, second M o n d a ~  in March and Sep 
tember. S. A. ASHE, Clerk. 

Bkyetteville, th i rd  RIonday in JI:I~CII and S ~ p t e m h e r  ELSIE McM 
CAMERON, Deputy Clerk. 

Elizabeth City, fourth Monday in March and Sey temhe~ .  J. P. THOMP- 
son,  Deputy Clerk, Elizabeth Citx. 

Washington, first Monday in  April and October. .I. B. HESPESS. 
Deputy Clerk, Washington. 

S e w  Bern, second Monday in April and October. GF.OKGE GREEA, 
Deputy Clerk, New Bern. 

IVilson, third Monday in April i~n t i  October. G. 1,. I'AKREH, Deputy 
Clerk. 

Wilmington, fourth Monday in April ;rnd October. T'ORTF:I{ H T T F I I ~ M .  
Deputy Clerk. Wilmington. 

\\'. H. FIS~IEH,  United Sta tes  District  Attoruey, JVilmington. 
\VILLIS G. BRIGGS, Assistant United Sta tes  District Attornry,  <altfiiul~. 
E;. C. GEDDIE, United States Marshal, Raleigh. 
S. A. ASHE. Clerk United States District  Court. Raleigh. 

MIDDLE DISTRICT 

Illevrn~--District courts a r e  held a t  t h e  t ime and  place a s  f o l l o ~ s :  
Greensboro, first illonday in  J u n e  and  December. R L. BLAYLOCK. 

Clerk;  MYRTLE COBR, Chief Deputy:  DF.T.T,A B L T ~ ,  Deputy: C O R ~  
S ~ r a w .  Deputy. 

Rockingham, first Monday in  March and September. R. L. BLAI 
MCK, Clerk, Greensboro. 

Salisbury, third Monday in April and October. R. L. BLAYLOCK, 
Clerk, Greensboro : ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. 1,. BLAY- 
LOCK, Clerk, Gremsboro;  ELLA SIXORE, Deputy. 

Wilkesboro, third AIondny in May :111(1 Soremher  I.INVI~.I.E n l i ~  
(BARNER, 1)eputy Clerk. 

F,. I.. GAVIX, United States District  Attorney, Greensboro. 
'C. C. CARTER. Assistant United Sta tes  Attorney, Greensboro. 
A. E. TILLEY, Assistant United Sta tes  Attorney, Greensboro. 
G. H. MORTOX, Assistant United Sta tes  Attorney, Greensboro. 
.T. J. JENKINS, United States Marshal, Greensboro. 
R. 1,. BLAYLOCK, Clerk United Sta tes  District  Court, Greensboro 



UNITED STATES COURTS. 
. . . 

X l l l  

WESTERS DISTRICT 

Il'trms-District courts a l e  held a t  the  t ime and place a s  to l lons:  
Asheville, second Monday in May and November. J. Y. J o ~ u a s .  

Clerk; OSCAR I. NCI,UBD. ( ' h i ~ f  Deputy Clerk: WILLIAM A. LYTLE, 
Deputy Clerh 

Charlotte, first Jlontlay 111 -\[)I 1 1  :rud October. FA> BAKNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth J londaj  in -\l)ril and Octobe~.  A X ~ I E  ADFKIIOID~,  
Deputy Clerk. 

Shelby, fourth Alonday in September and third Monday ill March 
F.~N EARNETT. Deputy Clerk, Charlotte 

Brjson City, fourth Monday in Mag and Sovrmber.  .I. 1-. . l o w \ \  
Clerk. 

OFFICEKS 

'I'HOMAS J. HAKKIXS. United States Attorney, Asheville. 
FRANK C. PATTON, Assistant United Sta tes  Attorney, Charlotte (Morxairtoxl). 
'CHOS. A. MCCOY, Assistant United Sta tes  Attorney, Asheville. 
E:ROWNLOW JACKSON, United States Alarshal, Asheville. 
J .  T. JOBDAN. Clerk United States District Court, Asheville. 
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CASES 

A R G U E D  A N D  DETERMINED 
IN T H E  

S U P R E M E  COURT 

NORTH CAROLINA 

RALEIGH 

SPRING TERM, 1930 

E L L I E  J O N E S  v. SOUTHERN RAILWAY COMPANY A a o  NORTH 
CAROLINA RAILROAD COMPANY. 

(Filed 16 June, 1930.) 

1. Negligence A c-Owner of land is required fo exercise reasonable care 
fo r  safety of invitee. 

A license to enter upon the lands of the owner implies permission given, 
and is more than mere sufferance, while an invitation implies solicitation, 
desire or request of the owner, and therein the rule affecting the owner's 
liability for injuries to an invitee while on the premises is more rigid 
than in the case of a trespasser or mere licensee, and the owner o r  occu- 
pant is required to exercise reasonable care for the safety of an invitee, 
although he is not an insurer. 

2. Same---Owner is liable where h e  knows of use of pa th  by licensee and  
increases t h e  hazard without notice t o  him. 

?'he general rule that the owner or occupant of land is not liable for a 
personal injury received by a licensee upon his premises caused by defects, 
obstructions or pitfalls upon the premises, unless the injury is caused by 
wilful and wanton negligence, is subject to the modification that  if the 
owner knows of the habitual use of his land as  a pathway and does some 
act  to increase the hazard or danger without warning the licensee, taus: 
ing injury without fault of the licensee, the owner or occupant of the land 
may be held liable a s  in case of ordinary negligence. 

3. Railroads C c-Where railroad company knowingly permits use  of 
pa th  o n  r igh t  of way a n d  increases t h e  hazard it is liable f o r  injury. 

Where a railroad company knowingly permits the use of a pathway 
across its tracks by pedestrians for years without objection, and then fills 
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in the track with dirt so as to make pitfalls where the prlthway crosses 
the track, and a pedestrian in attempting to cross the track ill the usual 
way stumbles in the loose dirt and falls and is injured: Held, the fact 
that such pedestrian mas a licensee of the company at the time does not 
prevent his recovering damages resulting from the active negligence of 
the railroad company in ilicreasii~g the hazard. 

BROGDEN, J., dissenting ; STACY, C. J., coucurs in dissenting o~iinion. 

APPEAL by defendants from Lyon, J., at  January  Special Term, 1930, 
of WAKE. N o  error. 

Action to recover damages for personal injury alleged to have been 
caused by the negligence of Southern Railway Company, lessee of its 
codefendant. 

Plaintiff alleges that defendants' road crosses Lee Street in Raleigh; 
that a walkway across the track and roadbed had been used by pedes- 
trians for many years; that the track is on a steep embankment; that the 
lessee put arid negligently left loose dirt between the crossties and 
between the rails and on both sides of the track; that on :!8 July, 1927, 
the plaintiff started across the track and put her left foot on fresh dirt 
between the rails; that she then stepped over the east rail and put her 
right foot on loose dirt  between the east rail and the ed,:e of the em- 
b;nkment; that  her foot went down "halfway between the-knee and the 
ankle" and struck a rock or clod; that the dirt seemed to be solid; that 
she was thus caused to stumble a'nd step upon other loose dirt covering 
a hole about a foot deep; that  i n  this way she was hulled down the 
embankment and injured; that her right leg was broken; that she suf- 
fered other injuries; and that her injuries were proximately caused by 
the lessee's negligent failure to keep and maintain the crossing in a 
reasonably safe condition. 

The defendants denied the material allegations of t'le complaint, 
pleaded contributory negligence, and alleged in  bar of the plaintiff's 
recovery that  the defendants owed the plaintiff no duty u i t h  respect to 
the condition of the track and right of way. 

The issues were answered as follows : 
1. Was the plaintiff injured by the negligence of the defendants, as 

alleged in  the complaint ? Answer : Yes. 
2. Did the plaintiff, by her own negligence, contribute to her injury, 

as alleged in  the answer? Answer : No. 
3. What amount of damages, if any, is the plaintiff entitled to 

recover? Answer: $1,250 for personal injury, and medic11 expenses of 
$250.00. 

Judgment for plaintiff; appeal by defendants for errors assigned. 

C. A .  Dwglass, R. L. JlcMilZan and R. Roy  Carter for plaintiff. 
Smith & Joyner f &  defendants. 
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ADAMS, J. The plaintiff contends that the footpath in  question had 
been used by the public for  thir ty or forty years prior to her injury 
and that  the defendants, knowing this, not only passively failed to keep 
the path in a reasonably safe condition, but actively increased the danger 
to pedestrians by filling holes therein with rock and loose dirt. She 
offered evidence tending to establish each of these contentions. 

The defendants introduced no witnesses. But  they say that the plain- 
tiff's evidence was not sufficient in law to make a case of actionable 
negligence; that the defendants were under no obligation to the plaintiff 
to keep the pathway in repair;  that the plaintiff mas not an  invitee but 
at  most only a licensee; that the defendants violated no duty they owed 
to a permissive user; that  according to her own testimony the plaintiff 
was negligent; and, finally, that the action should have been dismissed, 
upon their motion, as in case of nonsuit. 

One of the chief controversies between the parties grows out of a 
difference of opinion between them as to whether the plaintiff had a 
bare license to use the crossing or whether she used it in the capacity of 
an implied invitee. 

The defendants admit that the plaintiff was not a trespasser. I f  a 
person is not a trespasser and has no invitation express or implied to 
enter upon the premises of another, he is a licensee if his entry is per- 
mitted by the owner or the occupant. An invitee is one who goes upon 
the property of another by the express or implied invitation of the owner 
or the person in control. d license implies permission and is more than 
mere sufferance; an invitation implies solicitation, desire, or request. 

The owner or occupant of property, while not an  insurer, owes to an  
invitee the duty of exercising ordinary and reasonable care for his safety. 
I t  is otherwise with respect to a licensee. The law as a rule imposes no 
duty on the owner or occupant to keep his premises in  a suitable condi- 
tion for those who come upon i t  solely for their own convenience or 
pleasure. As stated in B r i g m a n  v. Construction Co., 192 N .  C., 791, 
the general rule is that a trespasser or permissive or bare licensee upon 
the property of another cannot recover for personal injury resulting from 
defects, obstacles, or pitfalls upon the premises unless the injury is 
caused by negligence which is wanton or wilful. This is the general 
rule. As to a licensee the duties of a property owner are substantially 
the same as with respect to  a trespasser; but an essential difference arises 
out of conditions which impose upon the owner or occupant of property 
the duty of anticipating the presence of a licensee. 45 C. J., 796, 
sec. 201. This difference is recognized in Brigman's  case, supra, and in 
Money v. Hotel  Co., 174 N. C., 508. I n  the latter i t  is said that  the 
general rule given above requires some qualification as to persons on 
premises by permission, or under license express or implied, whose 
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presence could reasonably be anticipated at  or near the point of danger; 
and in the former case i t  is said: "The strict rule exempting the owner 
of premises from liability to a licensee is ordinarily applied when the 
negligence of the owner is passive. I f  the owner, while the licensee is 
upon the premises in the exercise of due care, is affirmatively and 
actively negligent in  the management of his property or l~usiness, as a 
result of which the licensee is subjected to increased hazard and danger, 
the owner will be liable for injuries sustained as a result of such active 
and affirmative negligence." 

The suggested modification of the general rule was adverted to in 
Monroe v. R. R., 151 N. C., 374. After setting forth in an excerpt from 
Sweeney v. R. R., 10 Allen, 368, 87 Anno. Dec., 644, the ua~ually applied 
principle that a licensee who enters on premises by permission only, 
without enticement, allurement, or inducement held out to him by the 
owner or occupant, cannot recover damages for injuries caused by ob- 
structions or pitfalls, the Court pertinently said: "Nor does the applica- 
tion of this principle protect from liability the owner of a lot or a rail- 
road company who, with knowledge of the user of his property as a 
pathway across or along it, places without warning to those likely to use 
the pathway, a new and dangerous pitfall or obstruction.'' 

With these principles in mind we deem i t  needless to embark upon a 
discussion of other distinctions between the rights of a licensee and an 
i n v i t e ;  for conceding, as the defendants contend, that the plaintiff was a 
licensee, we find in the record at  least some evidence, "more than a scin- 
tilla," that the defendants, knowing the path was regularly used by 
pedestrians, placed upon the roadbed a quantity of looile dirt which 
increased the hazard of using the path, and that they neglected to give 
notice or warning, actual or constructive, of the changed conditions. 
"Where the owner or occupant of premises, with knowledge and for a 
long period of time, permits the public to use the premises without objec- 
tion, for the purpose of traveling across the same on a well established 
and safe pathway or highway, he cannot, without giving notice, render 
the premises unsafe to the injury of those who have used ~ u c h  highway, 
and have no notice of the changed condition, without being responsible 
for the resulting injury." 20 R. C. L., 65, Batts v. Tel .  Co., 186 N. C., 
120. This view of the case was left to the consideration of the jury and 
answered adversely to the defendants. 

After due consideration of the exceptions addressed to ,;he charge we 
have found no error therein pointed out which entitles the defendants to 
a new trial. I t  necessarily follows from what we have said that no error 
was committed in  the court's refusal to dismiss the action. 

No error. 
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BROQDEN, J., dissenting: As I interpret the record, the place where 
plaintiff was injured was not a public crossing. I t  was no more than a 
walkway made by plaintiff and others for their own convenience. The 
defendant had done nothing to invite the public to cross its tracks at  
that point. Consequently, plaintiff and others using the tracks for their 
own convenience should be required to take the premises as they found 
it. There was no evidence that the defendant increased the hazard by 
active negligence while the plaintiff was upon the track and there were 
no pitfalls, mantraps or dangerous excavations. The defendant had 
merely sanded its track at a point where plaintiff and others had made a 
path for their own convenience. To impose liability upon the defendant 
for sanding its track at  a point where pedestrians have used it for their 
own purposes, strikes me as an unreasonable burden. 

STACY, C. J., concurs in dissenting opinion. 

MRS. AMANDA C. S M I T H  v. I?. L. S U I T T  AND VIFE, MAMIE R. SUITT,  
J. I. BEASLEY AND WIFE, DAISY BEASLEY, AND MINNIE  SMITH.  

(Filed 16 June, 1930.) 

1. Life Estates B *Life tenant is not entitled to recover value of per- 
manent improvements Prom remaindermen. 

One who makes permanent improvements on an estate knowing at the 
time that she owns only a life estate therein, may not maintain her suit 
against the remaindermen to recover a proportionate part of the value of 
the improvements upon the ground that the improvements were for the 
benefit of their remaindermen, and the cost of such improvements are 
chargeable to the life tenant alone. 

2. Life Estates C a-Life tenant may have estate sold for reinvestment 
on equitable grounds under C. S., 1744. 

A tenant for life in lands may not by adversary proceedings agailist tht? 
remaindermen compel the sale of lands for partition of the proceeds, 
C. S., 3255, but upon a proper showing the  sale for reinvestment may be 
ordered in equitable proceedings under the provisions of C. S., 1744. 

3. Pleadings D a-Where plaintiff is entitled to any relief upon the 
complaint demurrer thereto should be overruled. 

Where a complaint includes a statement of a good cause of action 
among others that are not good a demurrer thereto is properly overruled. 

BROGDEN, J., not sitting. 

APPEAL by defendants from Harris, J., at January Term, 1930, of 
DURHAM. Affirmed. 
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The plaintiff owns a life estate, a dower interest duly allotted to her 
in certain lands of her husband, John W. Smith, in the city of Durham, 
N. C.: (1) 408 East Main Street, and the defendants, the remainder. 
When her dower was laid off she was allotted the "Home Place." On 
the homestead was an old dwelling-house. The plaintiff alleges that 
this was "in very bad condition, and in order to make the hlsuse habitable 
and rentable the plaintiff, at various times has had to make permanent 
improvements on the property, and has spent, in making said perma- 
nent improvements, at  least the sum of $9,566.47, and in d l  probability 
a larger amount; that this sum does not include necessary expenses for 
repairs and upkeep on the property, but is for permanent improvements, 
and as such added to the value of the property and benefited the defend- 
ants at least the amount expended. ( 2 )  No. 414 and 416 West Main 
Street was allotted to her and is valuable as rental property-necessary 
permanent improvements had to be made at a cost of $3,511.84. ( 3 )  Thc 
property known as KO. 211 East Main Street was allote3 to her, and 
during said period she has received, after paying insurance, repairs, and 
taxes, a net income of $9,886.61. 

I t  is further alleged that "after said improvements were made, and 
prior to the institution of this action, the plaintiff notified the defend- 
ants of the amounts that she had spent by way of permanent improve- 
ments on the property and requested the defendants to pay their part of 
said improvements. That the defendants have refused and still refuse 
to pay for any portion of said permanent improvements necessary to be 
made on either of the said pieces of property.'' 

"That on all of said property for said period the plaintiff has received 
a total income of $28,386.00 and has expended $27,570.85, or, in other 
words, after owning the property for approximately five years, she has 
paid out by way of improvements, taxes and repairs the ~ n t i r e  income 
except $815.15, or a net annual return of approximately $163.05 on 
property conservatively worth $175,000." 

The prayer of plaintiff is as follows: 
"(1) For the recovery from the defendants of the sum of $13,078.31, 

with interest thereon from 1 April, 1929, or for such proportionate part 
of said sum as she will be entitled, under the law, to receiw. 

(2) That an order be made authorizing and directing t ~ e  sale of the 
three parcels of land described in paragraph 3 of this complaint, and in 
order that said decree might be made effective, that a coromissioner be 
appointed by the court to make said sale and report his proceedings. 

(3) That the court order the net proceeds derived from the sale of 
said property distributed among the life tenant and the iemaindermen 
in the manner prescribed by law for the distribution of such proceeds, 
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the amount of the recovery asked for in paragraph 1 of the relief to be 
deducted from the share due the defendants. 

(4)  That  if, for any reason, the court cannot order a sale and division 
of the proceeds of the property the court appoint a commissioner who 
shall be authorized and directed to sell said property, and after paying 
to the plaintiff the amount of any judgment obtained by the   la in tiff 
against the defendants reinvest the net proceeds derived from said sale 
under the direction of the court, with the income on the same to be paid 
to the plaintiff during her lifetime and a t  her death the remainder of 
said proceeds to be paid to the defendants. 

(5 )  For  the costs of this action, and for such other and further 
relief as the plaintiff may be entitled to have." 

The defendants filed the following demurrer: "The defendants in the 
above entitled action hereby demur to the complaint and petition filed 
in said action for that said complaint does not state facts sufficient to 
constitute a cause of action for tha t :  1. The plaintiff has no cause of 
action for the recovery of money spent by her in  making repairs and 
improvements upon property held by her as tenant for life, and held 
with the full knowledge of her interest i n  said property. 2. The plain- 
tiff has no cause of action to  enforce partition, or sale for partition, of 
any property held by her as tenant for life. Wherefore, the defendants 
pray that  this action be dismissed at  the cost of the plaintiff." 

The judgment of the court below was as follome: "This cause coming 
on to be heard upon the demurrer filed by the defendants in the above- 
entitled action on the ground that the complaint did not show that the 
plaintiff had a cause of action, and having been heard, and it being 
hereby found as a fact that the complaint does state a cause of action: 
Kow, therefore, i t  is hereby ordered, considered and adjudged that the 
demurrer be, and the same is hereby overruled, and the defendants are 
allowed thirty days from this date in which to file answer." 

The defendants duly excepted, assigned error and appealed to the 
Supreme Court. 

V i c f o ~  S. Bryant and C .  V .  Jones for p l a i n f i f .  
Basil M.  Watkins for defenda,nt. 

CLARKSON, J. The questions involved: (1) Under the facts as alleged 
in the complaint-Is a life tenant alone chargeable with the cost of per- 
manent improvements on property in which she owns only a life estate 
and which improvements tend to e n h a n c ~  the ralue of tho remainder- 
man's estate as well as her own? We think so. ( 2 )  At the request of 3 

life tenant will the court order a sale of property for partition and 
division or reinvestment? We think not in a partition proceeding. Upon 
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proper showing a sale for reinvestment can be had in an equitable pro- 
ceeding or under C. s., 1744. 

As to the first question, we think the principle is well stated in 
17 R. C. L., a t  p. 635 and 636: "It is the general rule that a life tenant 
is not entitled to compensation from the remainderman for the enhance- 
ment of the property by reason of his improvements, nor can a charge 
upon the lands of the inheritance be made for such improvements, it 
being generally held that a life tenant does not come within the pur- 
view of the betterment or occupying claimant's acts. The reasons for 
this rule are that the life tenant should not be permitted to consume the 
interest of the remainderman by making improvements that the re- 
mainderman cannot pay for, or that he does not desire, and also that 
improvements are made for the immediate benefit of the l.fe estate, and 
usually without reference to the wishes of the remainderman. Mere 
knowledge on the part of the remainderman that improvements are 
being made and passive acquiescence therein are not suffic~ent to charge 
him with the cost thereof. An exception has been made .*here the life 
tenant is an infant, and the income from the property is b,y order of the 
court invested in permanent improvements. Ordinarily, E third person 
claiming under the life tenant is entitled to no greater rights than the 
life tenant himself, but some courts, applying equitable principles, have 
allowed recovery where improvements have been made by a person who, 
although in fact holding under a life tenant, believed himself to be the 
owner of the fee.'' Mmritt v. Scott, 81 N .  C., 385; North-ott v. florth- 
cott, 175 N.  C., 148; Pendleton v. Will iam, 175 N .  C., 243; Harm'ett v. 
Ilarn'ett, 181 N .  C., 75. The case of Middleton v. Riggsbee, 179 N .  C., 
437, we think is distinguishable and applicable to the facts in that par- 
ticular case. 

I t  is said in Pritchard v. Willianw. 181 N. C.. at n. 47: "The nlain- 
J L 

tiff's fourth and fifth exceptions were to the refusal of prayers to instruct 
the jury, which were based upon the idea that since under the terms of 
the trust established in the main cause, 175 N. C., 319, the plaintiff 
was decreed to be the owner of the life estate, he occupied the position 
of a life tenant with respect to the improvements made by him. But 
he was not an ordinary life tenant within the meaning of the principle 
that life tenants cannot recover for betterments which were placed 
thereon with knowledge of the fact. The defendant made the improve- 
ments, as the jury find, under a bona fide belief that he was the owner in 
fee simple, and the Court decided that the plaintiff was entitled to have 
the issue thereon submitted, 176 N. C., 108, by a unanimous Court, and 
this was reaffirmed on rehearing, 178 N. C., 444. The plaintiff's prayers 
were therefore properly refused." The plaintiff in the present action 
mado the permanent improvements by her own will and accord, and 
knew she had only a life estate. 
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I n  the instant case, the life tenant does not join with the remainder- 
men in a petition for the sale of the property for partition, and neither 
is  she made a party defendant i n  an  action instituted by the remainder- 
men, but, on the other hand, the plaintiff has sought in an  adversary 
proceeding against the remaindermen to have a sale of the property 
ordered in  order that  same may be partitioned. This  cannot be done. 
C. S., 3235. Ray v. Poole, 187 N. C., 749; Gllespie v. Allison, 115 
N. C., 542 (8. c., 117 N. C., 512). 

Under C .  S., 1744, the life tenant can maintain this action for re- 
investment and sell the lands described in  the complaint upon proper 
showing, and this can be done in a n  equitable proceeding. On this 
aspect see Middleton v. Riggsbee, supra; P e d l e t m  v. Williams, supra. 
The complaint is not demurrable unless i t  is wholly insufficient. I f  a 
demurrer is interposed to a whole complaint and any one of the causes 
of action is good the demurrer will be overruled. 

The  judgment below overruling the demurrer is therefore 
Affirmed. 

BROGDEN, J., not sitting. 

STATE v. JOHN RATCLIFF. 

(Filed 16 June, 1930.) 

Burglary C f-In this case held: instruction that jury might convict de- 
fendant of flrst degree burglary or acquit him was error. 

Where in a prosecution for burglary all the evidence tends to show 
occupancy of the house at the time of the breaking and entering, an in- 
struction that the jury might convict the defendant of burglary in the 
second degree would be erroneous, although a verdict of guilty of burglary 
in the second degree would stand, but where the evidence would sustain a 
verdict of burglary in the first degree, or of breaking and entering other- 
wise than burglariously with intent to commit rape or other infamous 
crime, or of an attempt to commit either offense, or not guilty, the defend- 
ant is entitled to have the different views arising upon the evidence pre- 
sented to the jury, and an instruction that the jury might convict the 
defendant of burglary in the first degree or acquit him is error which is 
not cured by a verdict of guilty of burglary in the first degree, and a new 
trial will be awarded. C. S., 4640. 

APPEAL by defendant from Clement, J., a t  September Term, 1029, of 
ANSON. 

Criminal prosecution tried upori an indictment in which i t  is  charged 
that  the prisoner did, about the hour of 12 o'clock on the night of 
22 September, 1929, with force and arms, at and in the county of 
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Anson, wilfully, feloniously and burglariously break arid enter the 
dwelling-house of one B. F. Gulledge, then and there actuslly occupied 
by the said B. F. Gulledge, '(with the intent to commit the (*rime of rape 
and other infamous crimes therein, against the form of the statute in 
such cases made and provided and against the peace and dignity of the 
State." 

The evidence on behalf of the State tends to show that about the 
hour of midnight, 22 September, 1929, some one entered the sleeping 
apartment of Miss Emma Gulledge, in the home of her father, B. F. 
Gulledge, by opening a closed but unfastened door-it m,ay have been 
swollen from dampness and not entirely closed-touchec. her on the 
shoulder, awaking her out of a sleep, and ran out of the house as she 
screamed for her father and mother, who were sleeping in an adjoining 
room. A comparison of the footprints, found in connection with the 
crime that night and the next morning, with the footprints of the 
accused, together with a number of other circumstances, tended to 
identify the prisoner as the perpetrator of the crime. S. v. N c L e o d ,  
198 N. C., 649. 

The defendant's evidence mas to the effect that he was a family 
servant, and had been for eleven years, of S. M. Gulledge, brother of 
B. F. Gulledge, who lived on an adjoining farm; that he had worked in 
and around both places and had known and seen Miss Emma Gulledge 
from the time she was a small girl ;  that he would be more disposed to 
protect her than to harm her;  and that if the tracks found about the 
house were his, they were made the day before while he wa3 at work and 
not during the night. They were too cold to be scented by bloodhounds. 
His  further evidence tended to establish an alibi or to show that he was 
asleep in his quarters on S. Rf. Gulledge's place. 

The closing instruction to the jury, which is the subject of one of the 
defendant's exceptions, was as follows : 

"Now gentlemen, you are to find what the facts are from this evidence. 
I f  the State has satisfied you beyond a reasonable doubt that this de- 
fendant is guilty of breaking into this house in the night time, that it 
was used as a sleeping apartment there and then when he broke in 
there he intended to commit the crime of rape, and the S ate has satis- 
fied you beyond a reasonable doubt of these facts it would be your duty 
to conrict, but if the State has not satisfied you beyond a reasonable 
doubt that he was the one that entered the house, if you find any one 
entered it, it would be your duty to acquit him." 

Verdict : "Guilty as charged in the-bill of indictment." 
Judgment : Death by electrocution. 
The prisoner appeals, assigning errors. 
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Attorney-Gtmeral Brummitt and Assistant Attorney-General Nasl~ for 
the State. 

Banks D. Thomas for defendunt. 

STACY, C. J., after stating the case: I n  considering a case of bur- 
glary, attention should first be given to the form of the bill of indict- 
ment, which may be drawn in  one of three ways: First, by charging the 
breaking and entry to be with intent to commit a designated felony; 
second, by charging the breaking and entry, and a designated felony 
actually committed; and, third, by charging the breaking and entry, 
with intent to commit a designated felony, and also charging the actual 
conlmission of said designated felony. S. v. Al l~n ,  186 IiT. C., 302, 119 
S. E., 504. 

The form of the present bill follows the first method above mentioned, 
and under i t  the prisoner may be convicted of burglary in the first 
degree, or of burglary in the second degree, depending on whether or not 
the dwelling-house was actually occupied a t  the time, or of an attempt 
to commit either of said offenses, or he may be convicted of breaking or 
entering the dwelling-house in question, other than burglariously, con- 
trary to the provisions of C. S., 4235, or of an attempt to  commit said 
offense, or he may be acquitted. S. 2,. Fleming., 107 N .  C.,  905, 12 
S. E. ,  131; S. v. Spear, 164 K. C., 452, 79 S. E., 869. I t  is provided by 
C. S., 4640, that  upon the tr ial  of any indictment the prisoner may be 
convicted of the crime charged therein, or of a less degree of the same 
crime, or of an attempt to  commit the crime so charged, or of an attempt 
to commit a less degree of the same crime. S. v. Brown, 113 N .  C., 645, 
18 S.  E., 51. 

There is no evidence on the present record of burglary in the second 
degree as defined by C. S., 4232, u n l ~ s s  the jury disbelieve the evidence 
relating to occupancy. S. 21. Alsfon, 113 N. C., 666, 18  S .  E., 692. A11 
the evidence tends to show that  the dwelling-house was actually occupied 
a t  the time of the alleged offense. Hence, under these conditions, accord- 
ing to our previous decisions, an instruction that  the jury may render 
a verdict of burglary in the second degree, "if they deem i t  proper to 
do so" (C. S., 4641), mould be erroncous, though a verdict of burglary 
in the sccond degree, if returned by the jury, would be permitted to 
stand, such a verdict, under the circumstances, being regarded as favor- 
able to the prisoner. S. v. E'l~ming, s u p ~ a :  5'. v. A l s f o n ,  supra This  
may seem somewhat illogical, in view of C. S., 4640 and 4641, neverthe- 
less i t  is  firmly established by a number of decisions, and the prisoner 
is not now challenging the correctness of these decisions. 

Rut where i t  is permissible under the indictment to conrict the de- 
fendant of a less dcgree of the same crime, or of an  attempt, as illustrated 
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by numerous decisions, and there is evidence tending to support a milder 
verdict, the prisoner is entitled to have the different views, arising on 
the evidence, presented to the jury under a proper charge, and an error 
in  this respect is not cured by a verdict convicting the defendant of the 
highest offense charged in the bill of indictment, for, in  such case, i t  
cannot be known whether the iurv would have rendered a milder verdict, " " 
if the different views, arising on the evidence, had been correctly pre- 
sented. S. v. Newsome, 195 N. C., 552, at  page 566, 143 S. E., 187. 

I t  was error, therefore, i n  the instant case to limit the jury to one of 
two verdicts-burglary in the first degree or not guilty. Rather i t  
would seem that one of five verdicts, depending, of course, on the facts 
as established by the evidence, should have been submitted as the cor- 
rect latitude: (1) Guilty of burglary in  the first degree; (2) guilty of 
an attempt to commit burglary in the first degree; (3) guilty of break- 
ing or entering the house in  question, other than burglr~riously, with 
intent to commit rape or other infamous crime therein; (4)  guilty of 
an attempt to break or enter the house in  question, other than bur- 
glariously, with intent to commit rape or other infamous crime therein; 
or (5) not guilty. S. v. Allen, supra; S.  v. Spear, supra 

Again, it may be doubted as to whether the verdict, "guilty as 
charged in the bill of indictment." where. under the indictment and " 
evidence, as here, one of several verdicts may be rendered, is sufficient 
to support a judgment. S. v. Ross, 193 N .  C., 25, 136 S. E., 193; S. v. 
Barbee, 197 N. C., 248, 148 S. E., 249. But we need not determine this 
auestion. as a new trial must be awarded on other grounds. 

New trial. 

MILDRED T. WEST v. MARTIN 

(Filed 16 June, 1930.) 

H. WEST. 

1. Oontempt A b v i o l a t o n  of order  to pay money for  support of son 
must  be wilfull to constitute contempt. 

I t  is  required by the espress terms of the statute that in order to 
punish one as  in contempt of court, C. S., 978, subsection 4, that  he should 
have wilfully disobeyed n process or order lawfully issued by a court, and 
n-her4 the husband, in proceedings against him for contempt for disobey- 
ing an order to pay moneys for the support of his child, shows by the 
uncontradicted testimony of himself and witness that he had no property 
nor income except what he could earn, and that he had been unable to 
obtain employment and was therefore unable to comply with the terms of 
the order, the evidence fails to show that the disobedience was wilful, and 
he may not be adjudged in contempt of court and a se3tence imposed 
upon him. 
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2. Contempt A *Statute defining contempt should be strictly construed. 
C. S., 978, defining contempt of court for which a defendant may be 

punished should be strictly construed as a criminal statute. 
3. Contempt B +Court should find fact concerning purpose of contemnor 

sufficient to  support his judgment. 
Upon imposing a sentence for contempt of court the judge should find 

the fact concerning the purpose and object of the contemnor sufficient to 
support his judgment. 

APPEAL by defendant, Martin H. West, from MacRae, Special Judge, 
20 February, 1930. F rom BUNCOMBE. Reversed. 

The  plaintiff and defendant were married on 22 May, 1920, and lived 
together as man and wife until 8 July,  1928. They had one son, 
Martin H. West, Jr . ,  born 17 May, 1921. The  plaintiff obtained a 
divorce absolute against the defendant, and he has married again. 

A judgment was rendered by Finley, J., to which the defendant made 
no exception, as follows: I t  is "ordered, adjudged and decreed by the 
court that  the defendant pay to  the plaintiff for  the maintenance and 
support of said minor, Martin H. West, Jr . ,  the sum of $25 per month, 
the first payment to be made on 15 December, 1929, and $25 to be paid 
on the 15th of each month thereafter, said payments to be made to the 
clerk of the Superior Court for Buncombe County, North Carolina." 

The plaintiff made an affidavit in the cause and, among other things, 
is  the following: "That, this affiant has complied with the provisions of 
the judgment on her par t  i n  all respects, but  that  the defendant, &fartin 
H. West, has failed and refused, and continues to fai l  and refuse to pay 
any  sum whatever for the maintenance of Martin H. West, Jr . ,  and has 
not to  this date paid one cent for such support. Wherefore, affiant prays 
the court that  notice issue to Martin H. West to show cause a t  a time and 
place, to be fixed by the court, if any he  has, why he should not be 
attached for contempt of court." 

The cause came on for hearing before Judge C. F. MacRae, judge 
presiding. The  plaintiff introduced no evidence. The defendant testi- 
%ed, i n  pa r t :  "There was born to us one son, Martin H. West, J r . ,  on 
17 May, 1921; he is  a t  the present time living on Arlington Street, with 
Mildred West, but spends every other week with me. I have tried to 
locate a position or a job for the past eighteen months, without success; 
I have tried many places for work, but have not been able to find any 
with the exception of approximately six weeks tha t  I worked a t  the 
sheriff's office. I have written to foreign corporations in  order to get a 
position as  a salesman, and I have been to many local places in  Ashe- 
ville; I have not been able to  comply with Judge Finley's order to  pay 
$25 a month toward the support of my son, Martin H. West, J r . ;  the 
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reason that  I have not been able to pay i t  is because I h a r e  not had 
work; I do not own any property, and have no income whatever." 

On  cross-examination he  stated that  his wife obtained a n  absolute 
divorce; that  he married again on 30 November, 1929, and is l i \ ing  with 
his wife, who is a nurse and she works when she can get employment, 
but a t  present the demand for nursing is quiet and she is getting very 
little to do. H e  is  29 years of age and in good health and suffering from 
no physical disability. At  May Term, 1922, of the Sup~.rior Court of 
Buncombe County he was ordered to pay $40 a month for the support 
of his wife and child; that  h e  was cited for failure to  comply with the 
former judgment. H e  further testified: "I don't see why I should ha re  
been required to support my wife prior to the dirorce, sir ce she left me 
and took the child with her. I h a r e  paid nothing since Judge Finley7s 
order." 

S. D. West, the father of defendant, testified: "Uar t in  E L  West is my 
son; he lives with me a t  157 Pat ton  Avenue; he has lived with me there 
for a number of years, with the exception of the time htl and his  wife 
lived together; he is not employed a t  this t ime; he  has tried many places 
to my knowledge to get employment; he does not own any property and 
has no income. I don't think he has worked at a regular position, with 
the exception of the time that  he was at the sheriff's officc. for about six 
weeks, for the past eighteen months. I am out of employment a t  this 
time. I ha re  been for the last sixteen years employed at the weight de- 
partment of tho Southern Railway, but, due to lack of work and poor 
business, I have been cut off. I hare  no other income but my  salary. 
I do not own any property, and h a r e  no may to help h i n ,  and cannot 
give him the money to pay to his son. I am willing to take the boy, take 
care of him, and provide support for him, send him to school, and pro- 
vide a home for him until Mar t in  is able to get a pos i t im;  that  is all 
I can do.,' 

The  judgment of the court below, in part, is as follows: "Upon hear- 
ing the evidence the court finds as a fact that  the drfendcnt, Martin R. 
West, has contemptuously failed and refused to  comply kvith the order 
of the court in that, he has failed to pay the amount adjudged for him 
to pay as above set out, or  any part  thereof; that  he has, shown to the 
court no lawful reason or excuse why he  could not or did not pay said 
amounts. I t  is, therefore, ordered and adjudged by the court that  the 
defendant, Martin H. West, has contemptuously riolated the judgments 
of this court and is, therefore, in contempt of court; and i t  is further 
ordered that  he be confined in the common jail of Buncoml~e County, and 
to remain there until he complies with the judgment of he court or is 
otherwise discharged by law. This, 20 February, 1930. C. F. MacRae, 
judge presiding." 
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Defendant excepted to the judgment of the court below, assigned 
error and appealed to the Supreme Court. 

J .  Y .  Jordaan, Jr., and G. Lyle Jones f o r  plaintiff. 
IT'. A. SuTlican for defendant. 

CLARKSON, J. The question involved: Should the order adjudging de- 
fendant in contempt of court have been signed over the objection of 
defendant from the record as appears i n  the case? W e  think not. 

Chapter 17, Consolidated Statutes, under "Contempt," the pertinent 
provision to the present controversy, is C. S., 978: "Any person guilty 
of any of the following acts may be punished for contempt: (4) Wilful 
disobedience of any process or order lawfully issued by any court." I t  
will be noted that  to punish for contempt in  a matter of this kind, 
there must be wilful disobedience. We think the decision hinges on the 
meaning of wilful disobedience. 

In  8. v. Vhitener,  93 N .  C., a t  p. 592, speaking to  the subject: "The 
word wilful, used in a statute creating a criminal offense, means s o m e  
thing more than an intention to do a thing. I t  implies the doing the act 
purposely and deliberately, indicating a purpose to do it, without au- 
thority-careless whether he has the right or not-in violation of law, 
and i t  is this which makes the criminal intent, without which one can- 
not be brought within the meaning of a criminal statute." 

I n  8. c. Banks, 1-13 N. C., 637, we find: "The word 'wilful,' when 
used in a statute creating an offense, implies the doing of the act pur- 
posely and deliberately in riolation of law." In S .  v. Fazdkner, 182 
N. C., p. 798, it is said:  "The term unlawfully implies that  an  act is 
done, or not done, as the law allows, or requires; while the term wil- 
fully implies'that the act is done knowingly and of stubborn purpose." 

I n  Truelove v. Parker, 191 K. C., a t  p. 438, i t  is written: "By the 
terms of the statute it is necessary that  such abandonment be wilful- 
that  is, accomplished purposely and deliberately in violation of law." 
S. I > .  Xorgan, 136 N. C., 630; Rri f fa in  c. R. R., 167 X. C., 642. 

The evidence we doubt sufficient to  show that  defendant's noncom- 
pliance with the rule was wilful, as that  word has been frequently de- 
fined by the decisions of this Court. As a contemnor is liable to be 
imprisoned the rule that  a criminal statute should be strictly construed 
is  applicable. 

In ye Odum,  133  N. C., a t  p. 251-2, it is said:  "The facts should 
have been found and filed in the proceedings, especially that  fact con- 
cerning the purpose and object of the contemnor, and the judgment 
should have been founded on those findings." We do not think the 
court below found facts sufficient to base the judgment on. F o r  the 
reasons given, the judgment is 

Reversed. 
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CLARA L. YONGE v. NEW YORK LIFE INSURANCE COMPANY ET AL. 

(Filed 16 June, 1930.) 

Pleadings D b: Parties B a-In this case held: personal representative 
of husband was necessary party and demurrer should have been sus- 
tained. 

Where a company contracts to make a loan to a husband and wife to be 
secured by a mortgage on lands held by them by the enlireties, and the 
husband dies pending the making of the loan, and the wife alone brings 
action to recover damages for breach of the contract by the loaning com- 
pany: H d d ,  the personal representative of the husband is a necessary 
party to the action and the defendant's demurrer should have been sus- 
tained. 

ADAMS, CONNOR, and BROCDEN, JJ., concurring in result. 

APPEAL by defendants from Finbey, J., 5 November 1929. From 
BUNCOMBE. Reversed. 

The material allegations of the complaint are  to the e Beet : That  the 
plaintiff and her husband, Karyll  Yonge, through the Bankers Trust  
and Title Insurance Company, agent of the New York Life Insurance 
Company, agreed to borrow from the New York Life Insurance Com- 
pany $12,500, on a certain lot i n  Lake View Park,  in Buncombe 
County, N .  C., which they held by the entireties. A note dated 17 June,  
1929, for $12,500 was executed by the plaintiff, Clara L. Yonge, and 
her husband, Karyll Yonge, secured by a deed in  trust or the above lot, 
to the Central Bank and Trust  Company, trustee, for {he  New York 
Life Insurance Company. The deed in trust was duly recorded in Bun- 
combe County on 12 July, 1929, and the amount of the loan was agreed 
to be paid to herself and husband within the next two dxys. The said 
note and deed of trust were properly executed, acknowledged, delivered 
and recorded, and the contract fully consummated. Tha t  her husband 
died on 20 July,  1929. That  the money has never been paid according 
to contract. "That both of which corporate defendant3 formally ac- 
cepted said application and committed themselves to a loan of $12,500 
on said property, and so notified this plaintiff; that, in consequence 
thereof, the said plaintiff, acting in conjunction with her husband, made 
certain commitments and arrangements for the espenditure of the said 
$U,500, all of which will be fully detailed upon the t r i a ,  of this cause. 
. . . Tha t  she is unable a t  this time to specify her damages and 
losses in  detail, but will produce proof thereof at  the trial of this cause; 
that she estimates her damages referred to in this article of her com- 
plaint at  $5,000, and hereby alleges and avers that she has been damaged 
to that extent, by reason of the matters and things set forth herein." 
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The defendants demurred : "That said complaint does not state facts 
sufficient to constitute a cause of action against these defendants, or 
either of them, in  that, it appears from the face of the complaint that 
the plaintiff is not entitled to any of the relief demanded therein." 

The other allegations of the complaint we think unnecessary to set 
forth from the view we take of the action. The court below overruled the 
demurrer. The defendants excepted, assigned error and appealed to the 
Supreme Court. 

Josoph W .  Little for plaintiff. 
S. G. B e m r d  and Alfred S. Bernard for defendant. 

CLARRSOX, J. The action is for breach of contract, but it appears 
from the record that the agreement was made with plaintiff and her 
husband, Karyll Yonge. The death of the husband does not revoke the 
contract nor do the rights under the contract survive to the plaintiff. 
See Burch v. Bush, 181 N. C., 125. The record discloses that Clara L. 
Yonge and her husband, Karyll Yonge, both executed the note which was 
secured by deed of trust on a lot which they held by the entireties. The 
loan contract made by defendant was to both husband and wife and the 
breach concerns both. The husband is dead and the land goes to plain- 
tiff as survivor, the husband and wife having an estate by the entireties, 
the loan made to both. The personal representative of Karyll Yonge is 
a necessary party. 

"If it appears upon the complaint that there is a defect of parties 
plaintiff or defendant, objection is taken by demurrer, and for such 
defect not so appearing objection is taken by answer.'' McIntosh N. C. 
Prac. & Proc., 451; Silver Valley Mining Co. v. Baltimore Smelting 
Co., 99 N.  C., 445; Kornegay v. Farmers', etc., Steamboat Co., 107 
N .  C., 115, 117; Styers v. Alspaugh, 118 N.  C., 631; Lanier v. l'ull- 
man Co., 180 N.  C., 406. 

I n  Monger v. Lutterloh, 195 N.  C., at  p. 279, citing numerous au- 
thorities, it is said: "The rule is too firmly embedded in our juris- 
prudence to need repeating, that ordinarily the amount of loss which a 
party to a contract would naturally and probably suffer from its non- 
performance, and which was reasonably within the minds of the parties 
at the time of its making, including such special damages as may be 
said to arise directly from circumstanc.es existent to the knowledge of 
the parties, and with reference to which the contract was made, is the 
measure of damages for the breach of said contract. Causey v. Davis, 
185 N .  C., 155, 116 S. E., 401. Such was the rule laid down in the 
celebrated case of Hadley v. Baxendale, 9 Exch., 341, and this case has 
been consistently followed by us." 
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We think that  the allegations of damage, to  comply with the above 
rule is incorrect, but plaintiff can move to amend, which is addressed 
to the discretion of the court. Ordinarily, when the pleading is sugi- 
cient but not definite and certaiil, motion can be made to make the 
allegations made definite and certain. C. S., 537. The  court has a right 
ex mero motu to direct that  the pleadings shall be more explicit. Buie 
v. Brown, 104 N. C., 335; Martin v. Goode, 111 3. C., 288; AlLrn 7). 

R. R., 120 N. C., 548; Barbee v. Davis, 187 N. C., 78 ;  Power Co. v. 
E l i m b e f h  City, 188 N. C., 278. 

Fo r  the reasons given, the demurrer should have been sustained by 
the court below. 

Reversed. 

ADAMS, CONNOR, and BROGDEX, JJ., concurring in  result. 

MRS. KATE TEASLEY A N D  H. &I. TEASLET v. H. TI'. BURWELL AND 

AIRS. II. W. BURWELL. 

(Filed 16 June, 1930.) 

1. Highways B i-Testimony of cautions given the driver by guest in- 
jured in accident held competent on question of negligfmce. 

In an action to recover damages for personal injuries ~nstained by the 
plaintiff while riding in an automobile as a guest of the defendant, caused 
by the alleged negligent driving of the defendant, testimony that the 
plaintiff had cautioned tlie defendant about her manner of driving im- 
mediately preceding the accident is comyetellt as evidence with other evi- 
dence tending to establish the fact of negligence. 

2. Trial E c-Instruction in this case held sufficiently full. 
Where the law arising from tlie etidence introduced u ~ o n  the trial of 

an action is simple in its application and not disputed, tl e trial judge in 
his instructions to the jury does i~ot  commit reversible er .or in failing to 
go into great elaboration of detail when the jury must have uilderstoocl 
the application of the law to the evidence and the issues. C. S., 5%. 

APPEAL by defendant, Mrs. H. W. Burwell, from Shau,, J., a t  October 
Term, 1929, of MECI<LENBVRG. K O  error. 

Actions by the plaintiffs to recover of the defendants damagcs result- 
ing to  each of them from personal injuries sustained by  the plaintiff, 
Mrs. Kate  Teasley, wife of the plaintiff, H. M. Teasley, and caused, as 
alleged in the complaints therein, by the negligence of the defendant, 
Mrs. H. W. Burwell, while driving an  automobile owned by her hus- 
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band, the defendant, H. W. Burwell, were by consent consolidated for 
trial of the issues raised by the pleadings. 

The issues submitted to the jury were answered as follows: 
"1. Were the plaintiffs injured by the negligence of the defendants, 

or of either of them, and if so, which one, as alleged in the complaint? 
Answer : Yes, Mrs. Burwell. 

2. What damages, if any, is the plaintiff, Mrs. Kate Teasley, entitled 
to recover ? Answer : $2,200. 

3. What damages, if any, is the plaintiff, H. M. Teasley, entitled to 
recover ? Answer : $150. 

From judgment in accordance with the verdict, the defendant, Mrs. 
H. W. Burwell, appealed to the Supreme Court. 

John 111. Robinson and Hunter M .  Jones for plaintiffs. 
J .  Laurence Jones for defendants. 

CONNOR, J. On 15 December, 1928, the plaintiff, Mrs. Kate Teasley, 
was injured when the automobile in which she was riding on a public 
road in Mecklenburg County, near the city of Charlotte, struck the guard 
rail of a bridge, across the road, at the foot of a hill, and turned over. 
The automobile was owned by the defendant, H. W. Burwell, who, how- 
ever, was not in the automobile at the time plaintiff was injured; it was 
driven by his wife, the defendant, Mrs. H. W. Burwell. Mrs. Teasley 
was the guest of Mrs. Burwell. The jury found that Mrs. Burwell was 
not driving the automobile at the time the plaintiff was injured as the 
agent of her husband, the owner, and that therefore he is not liable to 
the plaintiffs for the damages which resulted to each of them from the 
injuries sustained by Mrs. Teasley. 

There is no contention on this appeal that the evidence offered by the 
plaintiffs at  the trial was not sufficient to sustain the allegations in the 
complaint that each of the plaintiffs was injured by the negligence of 
Mrs. Burwell while driving the automobile in which Mrs. Teasley was 
riding as her guest, and that both the plaintiffs suffered damages as the 
result of her injuries. 

The contention that there was error in the admission of evidence tend- 
ing to show that Mrs. Burwell was cautioned by each of the plaintiffs as 
to the manner in which she was driving the automobile, a short time 
before it struck the bridge and turned over, thus causing the injuries to 
Mrs. Teasley, cannot be sustained. This evidence was competent as 
tending to show that Mrs. Burwell was driving the automobile negli- 
gently, not only at  the time the caution was given, but also at the time 
plaintiff was injured. Only a few nlonlents intervened between the time 
Mrs. Burwell was cautioned as to the manner in which she was driving 
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and the accident. I n  Harbison, v. Barwinskq (Conn.), 124 Atl., 223, 
it is said: "Any direction or suggestion made to the d r v e r  of the car 
concerning his conduct in the operation of the car was a circumstance to 
be considered in weighing that conduct. What he did, and what he was 
warned or asked not to do, and what caution was given him, were all 
relevant and material upon the issue of his negligence." Upon the facts 
shown by the evidence, there was no error in  the admission of this 
evidence. 

There is no contention by appellant that there was error in the in- 
structions as given by the court in  its charge to the jury. Her conten- 
tions that the court failed to instruct the jury that the negligence of 
Mrs. Burwell in driving the automobile in violation of certain statutes, 
was not actionable unless such negligence was the proximate cause of 
the injuries sustained by the plaintiffs, and also failed to instruct the 
jury with respect to the law applicable to the issues involving the dam- 
ages which the plaintiffs were entitled to recover, if the jury should 
answer the first issue "Yes," cannot be sustained. An c>xamination of 
the entire charge shows a substantial compliance by the judge with the 
requirements of C. S., 564. When the facts involved in the issues are 
few and simple, and the principles of law applicable to these facts are 
well settled, and not controverted, as in the instant case, the statute 
does not require that the judge shall give elaborate instwctions to the 
jury. H e  is required only to "state in a plain and corrwt manner the 
evidence given in  the case, and explain the law arising th13reon." Under 
the practice in this State, the charge is given after counfel for the par- 
ties to the action have argued to the jury the whole case, as well of law 
as of fact. C. S., 203. When there is no controversy between counsel as 
to the law involved in  the issues, and they so state to the jury, as was 
doubtless done in this case, it is needless for the judge to go beyond the 
requirements of the statute in his charge to the jury. Elaborate in- 
structions as to the law applicable to the facts which the jury may find 
from the evidence, often confuse rather than aid the j ~ r y .  The criti- 
cism of the charge of the learned and experienced judge who presided 
a t  the trial of the issues which were determinative of the rights of the 
parties to this action is not, we think, well grounded. The judgment is 
affirmed. 

No error. 
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PEARCE-YOUNG-ANGEL COMPANY V. S. STERNBERG ET AL. 

(Filed 16 June, 1930.) 

1. Laborers' and Materialmen's Liens 0 +Where owner has paid con- 
tractor in full before notice of materialman's claim the owner is not 
liable. 

A material furnisher for a building may not acquire a lien against the 
property or hold the owner liable when the owner has paid the contractor 
in full before receiving notice of the claim from the materialman. 

2. Appeal and Error E 11-Surety's liability on bond of contractor not 
presented in this case. 

I'he liability of a surety or indemnitor is not presented on appeal when 
judgment in the lower court is not sought against him, and the question 
is not there presented by the pleadings or evidence. 

APPEAL by defendant, S. Sternberg & Go., from Johnson, Special 
Judge, at  November Special Term, 1929, of BUNCOMBE. 

Civil action instituted by plaintiff, owner, against J. H. Fisher, con- 
tractor, and certain materialmen, to have the balance of the contract 
price, $433.09, which plaintiff has paid into court, distributed among 
the rightful claimants, to remove the liens filed against plaintiff's prop- 
erty as clouds upon its title, and to have the plaintiff discharged from 
all liability, personal or other, to the defendants, or any of them, on 
account of the erection and materials furnished and used in the con- 
struction of a warehouse in the city of Asheville. 

A reference was ordered (presumably by consent) and the matter 
heard by F. W. Thomas, Esq., who found the facts and reported the 
same, together with his conclusions of law, to the court. On exceptions 
duly filed to the report of the referee, the same was modified and 
affirmed, the court finding "that the last payment made by owner, 
Pearce-Young-Angel Co., to J. H. Fisher, contractor, was made 4 De- 
cember, 1926, and before the said claim of S. Sternberg & Co. mas filed 
with said owner," and adjudged that said claimant was neither entitled 
to a lien against plaintiff's property, nor "entitled to recover of any of 
the parties hereto," from which judgment the said S. Sternberg 65 Co. 
appeals, assigning errors. 

Carter & Carter for plaintiff. 
Clinton R. Hughes and Vonno L. Gudger for Carolina Bonding and 

Inmrance Company. 
Bernard, Willia,ms & Wright for S. Sternberg & Co. 

STACY, C. J. I n  the face of the finding that  appellant's claim was 
not filed with the owner until after the last payment had been made to 
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the contractor, which is not challenged by any exception (and which 
means in the light of the record that  the surety or indemnitor completed 
the building at  the instance of the owner and not for and on behalf of 
the contractor), we fail  to see any error in the judgment, as i t  affects 
tho rights of the owner and said claimant, of which the liitter can com- 
plain. The liability of the owner for  appellant's claim is the only ques- 
tion presented by the appeal. 

When the owner has paid the contractor in full, prior to receipt of 
notice of claim from a laborer or materialman for work done on or 
material furnished and used in the construction of a building, there is 
no provision in  the statute whereby such laborer or materialman may 
acquire a lien against the property, or  hold the owner liable for the 
value of such claim. Rose v. Davis, 188 N. C., 355, 124 S E., 576. 

Appellant is not demanding judgment against the contractor, and 
the surety or indemnitor, while apparently participating; in  the trial, 
and has filed a brief in this Court, seems not to have been named in the 
summons, nor did i t  file any pleading in  the cause. 

Appellant makes no point of the fact that the small amount paid into 
court by the plaintiff will be consumed in  costs and other claims. 

I n  this view of the record, i t  becomes unnecessary to discuss the lia- 
bility of the surety or indemnitor, debated on oral argument and in 
briefs. 

Affirmed. 

W. A. GODDARD v. SOUTHERN DESK COMPANY. 

(Filed 16 June, 1930.) 

Master and Servant C &In this case held: evidence failed to show 
negligent failure of employer to pmvide reasonably safe place to work. 

Where in an action to recover damages for a personal injury sustained 
by the plaintiff, the evidence tends 6nly to show that the plaintiff's foot 
slipped upon a cross-tie while employed in loading a log upon a carriage 
operated on rails, causing the injury in suit: Held, a judgment as of non- 
suit was properly entered under the general principle that an employer's 
duty to provide an employee a safe place to work does not apply to "ordi- 
ll,. d j ,  . . everyday conditions" readily observable, where there is no reason 
to suppose that injury would result. 

APPEAL by plaintiff from a judgment of nonsuit by Stack, J., at 
January  Term, 1930, of CATAWBA. Affirmed. 

D. L. Russell for plaintiff. 
Thos. P. Pruitt and E. B. C l h e  for defendant. 
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L ~ D A M S .  J. I n  connection with its business of manufacturing desks, 
opera chairs, and church pews the defendant operated an "out-door saw- 
mill." The plaintiff, one of its employees, assisted in sawing the logs 
and bearing the lumber from the carriage. The wheels of the carriage 
moved back and forth upon iron rails which rested upon and were fas- 
tened to crossties by spikes. The  logs nere  held upon the carriage by 
dogs or hooks. The  basic allegations of the plaintiff's suit are that  
when in  the act of placing a log upon the carriage he put his right foot 
upon the end or near the end of a crosstie, slipped, and fell, and that  
before he could get u p  the carriage ran  against his leg and inflicted 
serious and permanent in jury  as a result of the defendant's negligent 
failure to provide for the plaintiff a reasonably safe place in  which to do 
his work. It is specifically alleged that  the defendant was negligent in 
failing to put a floor upon the crossties; but i t  is  not alleged that  thz 
defendant knowingly or carelessly employed incompetent fellow-servants. 

The  two exce~t ions  to the exclusion of evidence are so clearly unten- 
able as to require no discussion; and the judgment of nonsuit must be 
affirmed upon the general principle that  an  employer's duty to provide 
for an employee a reasonably safe place in which to  work does not apply 
to '(ordinarv evervdav conditions" where the situation is readily ob- " " 
servable and there is no reason to suppose that  injury will result. Smith 
a. Ritch, 196 K. C., 7 2 ;  Bunn z.. R. R., 169 N. C., 648. According to the 
allegation and the evidence the plaintiff's fall was due to the fact that 
his foot slipped from the end of a crosstie. Judgment is 

Affirmed. 

C .  I. T. CORPORATIOX v. C. A. BURGESS. 

(Filed 16 June, 1930.) 

1. Intoxicating Liquor F *Innocent lienor is not entitled to possession 
of car as against purchaser at forfeiture sale. 

One claiming a lien under an unregistered mortgage an an automobile 
seized and sold under the provisions of section 3411 ( f )  , Michie Code, 
1927, after notice by publication required by the statute may not success- 
fully maintain his action for possession of the car against the purchaser 
a t  the sale had in conformity with law, though he may not hare been 
aware of the proceedings and had no knowledge of the unlawful use of 
the automobile a t  the time of its seizure. 

2. S a m o L i e n  of innocent licnor attaches to proceeds of forfeiture sale 
of car used in transportation of intoxicants. 

Rlichie's Code of 1927, sec. 3111(f) expressly transfers the lien upon an 
automobile seized and sold for the unlawful transportation of liquor to the 
proceeds of the sale, and does not deprive the lienor of his property in 
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conflict with Constitution of North Carolina, Art. I, sec. 17, or with the 
Due Process Clause of the Federal Constitution, the statute prescribing 
notice by publication, and the mode of giving notice being peculiarly a 
legislative function. 

APPEAL by plaintiff from Shaw, J., at October Term, 1929, of MECK- 
LENBURQ. Affirmed. 

Action to recover an automobile, heard upon the foiloaing statement 
of facts: 

1. T.  B. Drake bought from Asheville Overland-Knight, Inc., a 
Whippet coupe. He  is named in the complaint as a party defendant, 
but he was not served with summons and is not a party to the action. 

2. T. B. Drake executed and delivered to the A ~ h e v ~ l l e  Overland- 
Knight, Inc., a note in the amount of $775.68, secured by a chattel 
mortgage on the car hereinbefore described, which chattel mortgage was 
never recorded or registered in any county in North Carolina. 

3. The C. I. T.  Corporation is the owner and holder of said note and 
chattel mortgage, and there is now due and owing on r;aid note and 
chattel mortgage $392.04, with interest from 9 June, 1929 

4. On 26 August, 1928, T.  B. Drake, who was at  that time the 
owner of the aforesaid automobile, was apprehended while illegally pos- 
sessing and transporting intoxicating liquor in said automobile, by the 
sheriff of Iredell County; said sheriff at  once proceeded against the said 
Drake, seized and took possession of said automobile, and procured a 
warrant for the said Drake, charging him with t r a n s p o r h g  liquor in 
said automobile in violation of law. 

5. The said automobile was being used by the said Drake for trans- 
porting intoxicating liquor illegally, without the knowledge or consent 
of the C. I. T. Corporation. 

6. The said Drake on 3 September, 1928, was tried for said offense 
of illegally transporting intoxicating liquor in said automobile, upon 
said warrant, issued by the recorder's court for Iredell Ccunty, a court 
of competent jurisdiction, and entered a plea of guilty of possessing 
liquor for the purpose of sale, and particularly of illegallj transporting 
intoxicating liquor in said automobile contrary to law. Thereupon the 
court entered a judgment continuing the prayer for judgment for two 
years upon the defendant's paying the costs of the action, s nd said court 
further ordered and adjudged that said automobile be forfeited and sold 
by the sheriff of Iredell County as provided by law. 

7. At the trial of the cause and before and after his conviction, the 
said Drake told the court and the sheriff that there were no liens on said 
automobile. 

8. The sheriff of Iredell County on 5 September, 1928, in pursuance 
of said judgment of the court, advertised said automobile in the States- 
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ville Daily, a newspaper published in Iredell County, and at the court- 
house door of said county, a copy of said advertisement being attached 
to this statement and made a part thereof, marked Exhibit "A"; pur- 
suant to said advertisement and order of the court, the sheriff of Iredell 
County exposed said automobile to sale at public auction at the court- 
house door of Iredell County on 15 September, 1928, at 12 o'clock m., at 
which time and place the defendant, C. A. Burgess, became the last and 
highest bidder for said automobile at  the price of $270, and thereupon 
the said sheriff of Iredell County sold and delivered said automobile to 
the said C. A. Burgess for said sum of $270, and, no liens having been 
established by intervention or otherwise at the hearing or trial of the 
cause, or in other proceedings brought for said purpose prior to the time 
of the aforesaid sale of said automobile, deducted the expenses of the 
sale, the fee for the officer making the seizure and costs of-the sale, and 
paid the surplus over to the treasurer of Iredell County to be used for 
the school fund of said county. 

9. The C. I. T. Corporation' was not a party to the proceeding in 
which said automobile was forfeited. and had no notice. actual or con- 
structive, of the forfeiture, until after the sale of the car had been con- 
summated and same delivered by the sheriff to the said C. A. Burgess. 

10. I t  is agreed that the value of the said automobile at  the time 
C. A. Burgess gave bond was $270, and that the said C. A. Burgess was 
an innocent purchaser of said automobile a t  said sale. 

The notice of sale, Exhibit "A," was as follows : 

"By virtue of authority contained in the Public Laws of 1923, the 
undersigned sheriff of Iredell County will on Saturday, 15 September, 
at 12 o'clock m., at the courthouse door expose to. sale, to the highest 
bidder for cash, the following personal property: One Whippet coupe, 
said property having been forfeited by T. B. Drake for violations of the 
liquor laws of the State of North Carolina, he having plead guilty to 
said violations of said laws in open court. 

M. P. ALEXANDER, 
This 5 September, 1928." Sheriff, Iredell County. 

Upon the foregoing facts it was adjudged that the plaintiff is not 
entitled to the relief demanded in its complaint against C. A. Burgess, 
and that action be dismissed. The plaintiff excepted and appealed. 

Pharr & Currie for plaintiff. 
Leuris & Lewis for defendant. 

ADAMS, J. T. B. Drake is not a party to this action. He  bought the 
car on credit from the plaintiff, secured the deferred payments by h note 
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and chattel mortgage on the property, made default, and used the 
vchicle for the unlawful transportation of intoxicating liquor. T h e  
chattel mortgage was not registered in Buncombe or in a n j  other county; 
there was no irregularity in the sale; and the defendant was a purchaser 
without actual or constructive notice of the plaintiff's claim. Both 
before and after his conviction Drake told the judge of the recorder's 
court and the sheriff that there was no lien on the car. I n  these cir- 
cumstances has the plaintiff a lien which is enforceable against the 
defendant Burgess? 

The sale was made under the provisions of section 34111'f) of Michie's 
Code of 1927. *4 few minor changes eliminated, this sec,tion is a copy 
of section 26 of the National Prohibition Act. 41 Stat., 315; U. S. 
Compiled Sts., 10138v2 mm. The Supreme Court of the United States 
has construed the language of section 26 as mandatory, and has held 
that, whenever the vehicle seized by the arresting officers is discovered in  
use in  the prohibited transportation, literal compliance with the require- 
ments of section 26 would compel the fbrfeiture of the vehicle with the 
consequent protection of the interests of innocent lieno-s. Richbmrg 
M o t o r  Co. v. United Sfates (decided 19 May, 1930). We see no reason 
why section 3411(f) should not be subject to the same interpretation. 

I f  the statute is mandatory and the vehicle is forfeited, what pro- 
vision is made for the protection of innocent lienors? Upon conviction 
of the arrested offender the court shall order the liquor destroyed and 
shall direct a sale by public auction of the seized vehicle, unless the 
clairnant can show that i t  is his property and that i t  was used in trans- 
porting liquor without his knowledge and consent. There is no express 
provision for giving notice to a lienholder to appear at  the tr ial ;  but he 
is permitted to establish his lien by intervention or othermise at  the hear- 
ing if he has notice; or he may establish it by other proceedings brought 
for the purpose. But  the lien must have been taken in  good faith and 
must have been created without the lienor's knowledge or notice that the 
carrying vehicle was being used for the illegal transportation of liquor. 
The proceeds arising from the sale of the forfeited property, after the 
expense of keeping it,  the fee for  the seizure, and the cost of the sale are 
deducted, shall be applied in  payment, according to their priorities, of 
all liens which are established by intervention or otherwme a t  the hear- 
ing or by other authorized proceedings. The lienor is further protected 
by the provision that  all liens against property sold under this section 
shall be transferred from the property to the proceeds of the sale of the 
property. I f  no claimant of the forfeited property is fcund the taking 
of the property and a description of i t  shall be duly advertised, and if no 
claimant shall appear within ten days after the last publication of the 
adveftisement the property shall be sold, and thk proceeds less the 
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expenses and costs shall be paid to the treasurer or officer in the county 
who receives fines and forfeitures, and shall become a part  of the county 
school fund. 

I n  this case the latter course was pursued. No  claimant, other than 
Drake, was found; the sale was advertised under the foregoing pro- 
vision; the car was sold, and the proceeds, less the expenses, were paid 
to the treasurer of Iredell County. I t  is agreed that the price paid 
by the defendant at  the sale was the actual value of the car at  that 
time. I f  by virtue of its unrecorded mortgage the plaintiff had a valid 
lien on the property as against Drake, the mortgagor, its lien was trans- 
ferred to the proceeds of the sale. The object of transferring the lien 
was not only to protect the lienor, but to clear the title of the purchaser. 
When transferred to the proceeds of the sale the lien no longer attached 
to the forfeited property. I t  follows that the car, released from the lien 
and now in possession of an  innocent purchaser for value, is not subject 
to the plaintiff's claim. 

The appellant contends that section 3411(f) is i n  conflict with 
Article I, section 17, of the Constitution of North Carolina, which pro- 
vides that no person ought to be deprived of his property but by the law 
of the land, and in  conflict with the Fourteenth Amendment of the Con- 
stitution of the United States, which provides that no State shall deprive 
any person of his property without due process of law. We  are unable 
to concur with the appellant in this suggestion. I n  Richbozdrg v. linited 
States, supra, it was said that "the objective of section 26 (Kational 
Prohibition Act) is not the prosecution of the offender, elsewhere pro- 
vided for, but the confiscation of the seized liquor and the forefeiture of 
vehicles used in its transportation, to the limited extent specified in the 
section. . . . The provision that 'the court upon conviction of the 
person so arrested shall order a sale by public auction of the property 
seized' is mandatory and requires the forfeiture to proceed under this 
section." The officer's appropriation of the property is repeatedly re- 
ferred to as a forfeiture. I f  i t  is a forfeiture under section 26 i t  is a 
forfeiture under section 3411(f), although the interests of innocent third 
persons are protected by each statute. The forfeiture is not a taking 
without due process ,of law. The owner or lienor of an  automobile who 
entrusts i t  to another with authority to use i t  is not deprived of his prop- 
erty without due process of law by a statute authorizing i ts  forfeiture if 
i t  is used by the person to whom i t  is entrusted in the unlawful transpor- 
tation of intoxicating liquor, although such use is without the knowledge 
or  consent of the lienor or owner. Goldsmith-Grant Co. v. United 
States, 254 U. S., 505, 65 Law Ed., 376; Vam Oster v. Kansas, 272 U.  S., 
465, 71 Law Ed., 354. 
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B u t  a s  we interpret  the  s ta tu te  the  l ienor  i s  not  deprived of h i s  prop- 
erty. I f  t h e  p roper ty  i s  forfei ted a n d  sold the  l ien i s  t ransferred;  i t  n o  
longer at taches t o  t h e  subject of t h e  fo r fe i tu re ;  a n d  i n  a n y  event  t h e  
demands of t h e  d u e  process clause a r e  met  by giving notice by publica- 
tion t o  unknown claimants  of t h e  seizure, a n d  of a description of t h e  
property. T h e  mode of giving t h e  notice is  prescribed by  t h e  statute, th i s  
being peculiarly a legislative function. 

W e  m a y  note i n  concluding t h a t  section 3 4 1 l ( f )  differs mater ial ly  
f r o m  section 3403, which was construed i n  S. u. Johnscm, 1 8 1  N. C., 
638, a n d  i n  Motor Co. v. Jackson, 1 8 4  N. C., 328. J u d g m e n t  

Affirmed. 

ORMOND E. CHAMBERS v. UNION OIL COMPANY, INC., EMPLOYEB, AND 

MARYLAND CASUALTY COMPANY, CARRIER. 

(Filed 16 June, 1930.) 

1. Master a n d  Servant F Mrdinary  r isks  f rom close economic con- 
tact  of workers are assumed by employer under  Workmen's Com- 
pensation Act. 

I n  construing section 2( f )  of the North Carolina Workmen's Compensa- 
tion Act the words "arising out of the employment" in regard to injuries 
compensable is broad and comprehensive, and must be determined in the 
light and circumstances of each case, and the act, applying only to indus- 
tries employing more than four workmen, contemplates the gathering to- 
gether of workmen of varying characteristics, and the risks and hazards 
of such close contact, joking and pranks by the workmen, is an incident to 
the business and grow out of it, and is a n  ordinary risk assumed by the 
employer under the act. 

2. Same--In this case held: finding by Commission that hmjury arose ou t  
of employment was supported by evidence a n d  is conclusive. 

Where there is  evidence that  the driver of the employer's oil truck 
habitually carried a pistol in  order to protect his employer's property, and 
that the employer acquiesced therein, and that  the plaintiff was injured 
while filling a fuel tank in the course of his employment tly the accidental 
explosion of the pistol carried by the driver when the driver threw it  
back into his truck after he and the plaintiff had joked about whether the 
pistol would shoot: Held, the evidence discloses tha't the injury arose out 
of the employment and is sufficient to  support the finding of fact by the 
Industrial Commission to that  effect, which is conclusive and binding on 
appeal. Section 60, Workmen's Compensation Act. 

8. Same--Where workman does not  participate in horsep lay  causing his 
injury h e  is no t  precluded from recovcring therefor. 

If a n  employee is  injured a s  a result of the horse-play of a fellow-work- 
man the injured employee is not precluded from recovering his damages 
under the Workmen's Compensation Act if he did not participate therein. 
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CIVIL ACTION, before Sink, Spa& Judge, at  April Term, 1930, of 
BUNCOMBE. 

The plaintiff filed a claim with the Industrial Commission for com- 
pensation for an injury resulting from the accidental discharging of a 
pistol. Compensation was awarded by Commissioner Allen, and the 
defendants appealed to the Full Commission where the award was 
affirmed. Thereupon the defendants appealed to the Superior Court of 
Buncombe County. The trial judge, after hearing the cause, entered a 
decree "that the judgment and award of the Industrial Commission 
heretofore made be and the same hereby is in all respects affirmed." 

The opinion by Commissioner Allen is set out in full in the record. 
The facts are substantially as follows: "The defendants were wholesale 
distributors of oil and employed the plaintiff and P. E. Loven as truck 
drivers to deliver oil.' These drivers collected money as sales were made, 
and sometimes carried as much as $800. Previous to the injury com- 
plained of Loven had been held up on one of his trips and either robbed 
or an attempt was made to rob him. Thereafter Loven carried a pistol 
for the protection of his employer's property. Parker, vice-president of 
the defendant, thought the drivers were carrying pistols, but had no 
positive knowledge of that fact. 

"On 7 September, 1929, the plaintiff was filling a fuel tank on a truck 
driven by him. The truck driven by Loven was also near the tank. 
Loven went to his truck to get his order book, which was in the pocket of 
the truck under his pistol. Loven took the pistol out of the truck and 
plaintiff asked him where he was going with 'that old smoke pole,' and 
that 'that gun won't shoot.' Thereupon Loven threw the pistol back into 
the truck and it accidentally discharged, the bullet entering plaintiff's 
foot." 

There was also evidence that Loven went over to where plaintiff was at 
work for the purpose of showing him the pistol, and they were standing 
side by side when the pistol discharged. All the evidence was to the 
effect that the pistol discharged accidentally. 

The pertinent portions of the findings of fact by the Industrial Com- 
mission are as follows: "From a consideration of all the evidence the 
Commissioner finds that the plaintiff sustained an injury on 7 Septem- 
ber, 1929, which injury arose during the course of the employment; that 
the employer had not forbidden the carrying of pistols by its truck 
drivers, but in fact thought pistols were being carried by them; that 
inasmuch as the employer thought the drivers were carrying pistols and 
took no action to discourage the practice is tantamount to sanctioning 
such practice, and that by such sanction the ordinary dangers from such 
use of pistols became a hazard incident to the plaintiff's employment, 
hazards to which the general public is not exposed, that the accident 
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arose out of the employment, therefore, as well as in the course of the 
employment; that  the burden was upon the defendants to prove the 
alleged 'horse-play' which consists of 'sky-larking' or 'sportive acts'; 
that  the defendants have failed to establish the fact of 'hoi*se-play'; that 
a t  the time of the accident neither the plaintiff nor Loven E ad abandoned 
his employment; that by the greater weight of the evidence the plaintiff 
has met all of the requirements of the North Carolina Workmen's Com- 
pensation Act, and is entitled to recover. I t  is admitted in  this case that 
claimant was at  all times during the conversation betweei himself and 
his coemployee, actually engaged in the filling of a tank with oil, so i t  
cannot be said by any view of the evidence that claimant ~a r t i c ipa ted  in 
any kind of sky-larking or play," etc. 

From judgment rendered by the Superior Court the defendants ap- 
pealed. 

Lee & Lee for plajnt i f .  
J. M. Homer, Jr., for defendanh. 

BROGDEN, J. TWO questions of law are presented for decision : 
First, did the injury to plaintiff arise out of and in the course of the 

employment ? 
Second, if the illjury was the result of horse-play, is the plaintiff en- 

titled to compensation? 
The first question of law involres a construction of s t d o n  2 ( f )  of 

the Compensation Act. The section reads as follows: "11 jury and per- 
sonal injury shall mean only injury by accident arising oul of and in the 
course of employment and shall riot include disease in  an;r form, except 
where it results naturally and unavoidably from the accident." 

The record in the case at  bar discloses that  the plaintiff was injured 
while actually engaged in the proper performance of his work. Hence 
i t  must be conceded that  the injury was sustained while he was "in the 
course of the employment." The term "arisirig out of the employment" 
is broad and comprehensire and perhaps not capable of precise defini- 
tion. I t  must always be interpreted in the light of the facts and circum- 
stances of the given case. Usually tho courts have insisted that there 
must be some causal connection between the injury and the employment. 
However, the basic idea of the term is that the employmvnt of workers 
i n  industry creates certain risks to which the employees are subjected in 
the performance of their duties. I t  is apparent that the risk of one 
employment would differ from the risk of another em~loyment ,  and, 
therefore, no iron rule of liability can be applied in  all cases. 

The Compensation Act does not apply to any industry .mploying less 
than five workmen, and hence the act itself contemplates hat successful 
industrial operation presumes the assembling of workerc; in one place 
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who are engaged in  various phases of the general prosecution of the 
business. I t  is a self-evident fact that  men-reauired to work in daily 
and intimate contact with other men are subjected to certain hazards by 
reason of the very contact itself because all men are not alike. Some are 
playful and full of f u n ;  others are serious and diffident. Some are care- 
less and reckless; others are painstaking and cautious. The assembling 
of such various types of mind and skill into one place must of necessity 
create and produce certain risks and hazards by virtue of the very em- 
ployment itself. This idea was expressed by the Supreme Court of S e w  
Jersey in  Hulley v. Moosbrugger, 93 Atlantic, 79. I n  that  case the 
claimant went to his employer's shop to get certain pipe fitting when a 
fellow-workman in a spirit of play swung his arm around either to 
knock off decedent's hat  or  strike him, whereupon the decedent in dodg- 
ing the attack slipped on the descending concrete floor, fell and sustainid 
in jury  which caused his death. The Court sa id :  "In the case under con- " " 

sideration, i t  appears that  the prosecutor employed young men and boys. 
I t  is but natural  to expect them to deport themsel~es as young men and 
boys, replete with the activities of life and health. Fo r  workmen of that 
age or even of maturer years to indulge in a moment's diversion from 
work to joke with or play a prank upon a fellow-workman is a matter of 
common knowledge to every one who employs labor." While this case 
was reversed upon the ground that  the injury "was a result of horse- 
play or sky-larking," the fact remains that the bulk of normal American 
workmen possess a stratum or residuum of vivacity and good nature 
which frequently manifests itself in joking and harmless pranks. These 
things are not unnatural, but natural and the ordinary outcropping of 
industrial contact between men of all classes and types. Such risks, 
therefore, are incident to the business and grow out of it.  I n  an ordinary 
suit for damages for personal injury the workman assumes the ordinary 
risks of the business, but the Compensation Act in such case imposes the 
ordinary risk of the business upon the employer. That  is to say, the 
employer and not the workman must assume the ordinary risks of the 
business or employment. 

I n  the case a t  bar, the injured workman was attending to the duties 
of his employment. A fellow-workman stepped aside for a moment to  
show him a pistol. The pistol had been carried habitually by the work- 
man in order to protect his employer's property from robbery, and the 
employer testified : "I never said anything to my drivers about carrying 
weapons. . . . I mill say that  I thought they had them, but I had 
no definite knowledge of it. I knew of the fact that  one of my drivers 
had been held up. H e  reported that  to me." Certainly the testimony 
of the employer was some evidence of acquiescence in the habit of carry- 
ing weapons, indulged in  by the drivers. Moreover, the Industrial 
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Commission has found as a fact that the accident arose out of the em- 
ployment, and there was evidence to support such finding. Hence under 
section 60 of the Compensation Act, the award of the  ommi mission is 
"conclusive and binding as to all questions of fact." 

The second question of law presented by the appeal involves the appli- 
cation of the so-called doctrine of "horse-play" or "sky-lerking." This 
principle is based upon the idea that if a workman is injured while 
engaged in play, or for an instant steps out of the line of his regular 
duties to communicate with a fellow-employee, he is not entitled to 
compensation, irrespective of whether he participated in the play or 
prank. The authorities bearing upon the subject are assembled in 
13 A. L. R., 540; 20 ,4. L. R., 882; 36 A. L. R., 1469; 43 A. L. R., 492, 
and 46 A. L. R., 1150. The author of the annotation in  13 A. L. R., 540, 
says: "It is generally held that no compensation is reccverable under 
the Workmen's Compensation Acts, for injuries sustained through horse- 
play or fooling which was done independently of and disconnected from 
the performance of any duty of the employment, since such injuries do 
not arise out of the employment within the meaning of the acts." Nu- 
merous cases are cited from various jurisdictions in support of the prin- 
ciple of law so announced. I n  the same note the author continues the 
discussion as follows: "But in a number of cases an ex:eption to the 
general rule has been recognized, and the right to compensation sus- 
tained, where an employee, who was injured through horse-play or fool- 
ing by other employees, took no part in the fooling, but was attending 
to his duties.'' Numerous cases are cited in support of this proposition. 

A few of the cases illustrating the doctrine may not he amiss. For 
instance, in the case of Leonbruno v. Champla in  S i l k  Mills,  128 N. E., 
711, an employee, while engaged in the line of his duty, was struck in 
the eye by an apple thrown by a fellow-servant engaged in horse-play. 
The Court of Appeals of New York held that the injury was compensa- 
ble. I n  Cassell v. U.  S. Fidelity & Guaranty Co., 283 S. E., 127, the 
plaintiff was engaged in his regular duties as a stage hand. The stage 
manager came upon the scene and in fun snapped a pistol supposed to 
be unloaded, at other employees and at  Cassell when the pistol fired and 
injured plaintiff. Pistols were kept for use during theatrical perform- 
ances, but there was no practice of playing with pistols ahich had been 
acquiesced in by the employer. Upon such state of factci the Supreme 
Court of Texas held that the plaintiff was entitled to compensation. 

Indeed, if a workman be denied compensation solely uron the ground 
that he was injured by the '(sportive act" of a fellow-worE.man, it would 
seem to be clear that the old "fellow-servant" doctrine is itppearing in a 
brand-new suit of legal clothes and parading through the law under the 
brand-new name of "horse-play." 
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I t  is generally conceded b y  a l l  courts t h a t  the  various compensation 
acts  were intended to el iminate  t h e  fau l t  of the  workman a s  a basis f o r  
denying recovery. I n  other  words, a workman is  entitled to  recover 
irrespective of fau l t  if the  i n j u r y  arises out  of and  i n  t h e  course of tho 
employment. T h e  doctrine of horse-play, which excludes a workman 
f r o m  compensation, a l though he  is not a t  faul t ,  a n d  does not engage 
therein, i s  inconsistent with t h e  underlying philosophy of compensation 
acts, which a r e  designed f o r  the  very purpose of e l iminat ing fau l t  a s  a 
basis f o r  determining liability. 

W e  a r e  therefore of the  opinion a n d  so ho ld :  F i r s t ,  t h a t  the evidence 
discloses t h a t  the  claimant  sustained a n  i n j u r y  ar is ing out  of and  i n  the  
course of h i s  employment. Second, t h a t  if he  was in jured  as  a result of 
horse-play, h e  d id  not par t ic ipate  therein;  and, therefore, he  is  not pre- 
cluded f r o m  recovery. T h e  judgment of t h e  t r i a l  court  is  

Affirmed. 

I?. B. EFIRD V. CITY O F  WINSTON-SALEJI. 

(Filed 16 June, 1930.) 

1. Pleadings D a-Demurrer challenges plaintiff's right to maintain the 
action in any view of matter. 

A demurrer to the complaint challenges the right of the plaintiff to 
maintain his action in any, view of the matter, admitting for the purpose 
the truth of the allegations. 

2. Municipal Corporations G a, G d--Ownership of street is prerequisite 
to power of city to levy street assessments for improvements. 

The ownership by the city of a street is a prerequisite to the power of 
the city to levy an assessment for street improvemeuts against abutting 
owners thereon, C. S., 2703, and where the  lain in tiff in an action to have 
the street assessments removed as  a cloud upon his title alleges in his 
complaint that the strip of land along which the plaintiff's lands abut is 
owned by him and not by the city as  a street, a demurrer, filed on the 
ground that the owner should have proceeded under C. S., ch. 56, by 
objecting to the assessment roll a t  the time, admits the private ownership 
of the property, and will not be sustained. 

3. Same--Upon paying damages for condemnation of street the city may 
assess abutting owner of property for improvements. 

Where the plaintiff alleges a cause of action against a city for taking 
his lands and demands compensation therefor, a recovery of the damages 
would entitle the city to assess the remaining property of the plaintiff 
abutting the land condemned for street improvements. 
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4. Municipal Corporations G b: Eminent Domain D a-City may condemn 
land for street and levy assessments for street imxm-ovements in 
same action. 

Under the provisions of C. S., 2792 (Sup., 1924), a city may in the same 
action proceed to acquire land for a street by condemnation and to have 
the assessment made for street improvements on the lands sf the abutting 
owner. 

APPEAL by defendant from Schenck, J., at  February Term, 1930, of 
FORSYTH. Affirmed. 

For  a f i rs t  cause of action plaintiff alleges: That  he is the owner and 
in  possession of a tract of land of approximately 50 acres, describing 
same, and about one-third is within the corporate limits of the city of 
Winston-Salem. Tha t  on 4 March, 1927, defendant purporting to act 
under tho authority of chapter 56, Public Laws of 1915, upon the as- 
sumption that  it was a public street across a portion of the plaintiff's 
land, whereas i t  was not, levied an  assessment thereon of $3,152.20, the 
cost of improving and paving said assumed street. Thai prior to the 
levy of the assessment and paving of the street, plaintiff protested to the 
defendant against the proposed work and plaintiff denied the legal right 
of defendant to make an assessment against his property on account of 
said paving; that  the assessment is illegal and invalid and casts a cloud 
uuon the title of said tract of land. 

Fo r  a second cause of action plaintiff a l leg~s ,  after making the above 
allegation as to ownership: That  in June,  1926, the defendant took pos- 
session of a strin of nlaintiff's land 50 feet wide and 550 feet in length 

L A u 

lying in  the corporate limits of defendant over plaintiff's protest and 
objection and paved same, assessing against the remainder of said tract 
for tlie cost of said pavement $8,152.20, and also laid across the said 
tract of land sewer arid water lines. That  defendant entlired and took 
possession of said land and brought no proceedings for t ie purpose of 
vesting title in defendant, and there was no effort on the part  of de- 
fendant to agree with plaintiff upon the purchase of tlie land or to 
acquire the right to enter thereon. That  defendant's cor duct was un- 
lawful and wrongful; that plaintiff has been damaged in the sum of 
$2,500; that  defendant declines to pay plaintiff any damages and refuses 
to institute condemnation proceedings to acquire title to the said land or 
a right to enter thereon. Pursuant to tlie prorision of section 94 of de- 
fendant's charter the claim in writing mas filed with defendant for 
$5,500 damages. "Wherefore, he prays that  said assessment be declared 
illegal and invalid; that  the entry thereof upon the reco,-d of the city 
of Winston-Salem be canceled and that  said city, pending further pro- 
ceedings herein, be enjoined and restrained from taking any further 
steps in connection with said assessment or its collection, m d  especially 
that  said city be enjoined and restrained from advertising and selling 
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the land herein described in  satisfaction of said assessment; that  he 
recover of the defendant the sum of $2,500, with interest, and the costs 
of this action to be taxed by the clerk." 

The demurrer of defendant is as follows: "Now comes the defendant, 
citv of Winston-Salem. and demurs to the first cause of action filed in 
the complaint filed in  this cause, upon the ground that  the cause of 
action alleged therein, if any, should have been called to the attention 
of the board of aldermen of the city of Winston-Salem, when and where 
obiections would have been heard. and the said assessment could have 
been corrected. That  the plaintiff did not appear as the law provides 
before the board of aldermen, or in anywise protested to this assessment, 
or in  anywise appealed from the judgment making the assessment a lien 
on his property which is provided for under Public Laws 1915, chapter 
56, and the defendant further moves the court to strike from the second 
cause of action that portion of paragraph 3 contained in parenthesis, the 
same being irrelevant." The allegation requested to be stricken out is as 
follows, in  second cause of action: "Assessing against the remainder of 
said tract, for the cost of said pavement, approximately the sum of 
$8,152.20." 

The judgment of the court below is as follows: '(This cause coming on 
to be heard, and being heard before his Honor, Michael Schenck, judge 
presiding, at  the February, 1930, Term of the Superior Court of Forsyth 
County, on the demurrer of the city of Winston-Salem to the first cause 
of action set out in the complaint, the grounds for the demurrer being 
that the plaintiff did not except to, or appeal from the confirmation of 
the assessment roll of the board of aldermen, in accordance with chapter 
56 of the Consolidated Statutes of North Carolina, and the court being 
of the opinion that the demurrer should be overruled: i t  is therefore 
ordered, idjudged and decreed that  the demurrer, and the same is hereby 
overruled, and the defendant is allowed twenty days from the entry of 
this judgment, or  if appealed to the Supreme Court and decided ad- 
versely to the defendant, twenty days from the certificate of the Supreme 
Court in which to answer or otherwise plead." 

The defendant excepted to the judgment for the reason set forth in  
the demurrer, assigned error and appealed to the Supreme Court. 

Osmr 0. Efird and Xanly, Hendren & Womble for plaintiff 
Parrish & Deal for defendant. 

CLARKSON, J. "A demurrer goes to the heart of a pleading and chal- 
lenges the right of the pleader to maintain his position in any view of 
the matter, admitting for the purpose the truth of the allegations of 
fact contained therein.'' Meyer v. Fenner, 196 N. C., at  p. 477; Winston- 
Salem v. Ashby, 194 N.  C., a t  p. 390. 
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The material question presented on this appeal is set forth in de- 
fendant's assignment of error: "That the confirmation of the assessment 
roll by the board of aldermen of the city of Winston-Salem precludes 
and bars the present contentions of the plaintiff as set out in the com- 
plaint, and that the plaintiff should have objected to the confirmation 
of the assessment roll at  the time and place provided therefor, and 
should have appealed from the confirmation of the assefsment roll in 
accordance with chapter 56 of Consolidated Statutes of North Carolina." 
We cannot so hold. 

I t  seems that defendant has no local statute on the subject and its right 
depends on the public statutes. From the allegations set forth in the 
first cause of action, we think plaintiff's complaint states a cause of 
action. I t  appears from the complaint that defendant entered and took 
possession of plaintiff's land that it had no right of possession or title 
to, against his protest, paved the locus in quo and levied an assessment 
on his land. I n  the case of Greensboro v. Bishop, 197 N-. C., 748, the 
condemnation and assessment were made in one action. See chapter 220, 
Public Laws of North Carolina, 1923, C. S., 2792 (Sup., 1924), a to p 
inclusive. I n  the present action, from the allegations of plaintiff's com- 
plaint, the land taken by defendant and paved was his private property 
and not a public street. 

I t  is well settled that if plaintiff's land was in the city of Winston- 
Salem and the locus in quo was a street or alley of the city, the position 
contended for by defendant would be applicable. The sta',utory remedy 
would have to be followed. The whole street improvement statutes are 
bottomed on street and alley improvement, which implies ownership in 
the city. C. S., 2703; Brown v. Hillsboro, 185 N .  C., 3138; Gunter v. 
Sanford, 186 N .  C., 452; Lea32 v. Wadesboro, 186 N .  C., 1383; Vester v. 
Nashville, 190 N.  C., 265; A. C. L. Ry. Co. v. Ahoskie, 192 N .  P., 258; 
kf fg.  Co. v. Pender, 196 N. C., 744; I n  re Sou. Ry .  Co. Paving Assess- 
ment, 196 N.  C., 756; Jones v. Durham, 197 N.  C., 127; Ndand v. Ashe- 
ville, 197 N. C., 300. 

I n  R. R. v. Ahoskie, 192 N.  C., at p. 260, the following is said: 
"Therefore, under our statute, one of the essential requisites of a valid 
assessment is the existence of a public street or alley. I:t is admitted 
that all of the requisites of a valid assessment appear except the one 
requiring the existence or establishment of a public street. The defend- 
ant contends that the property improved was a public street, and the 
plaintiff contends to the contrary. This was a fact to be established by 
evidence. An assessment, under the express language of our statute, 
implies the existence of a public street. I f  no public street existed, then 
no assessment can be legally laid upon abutting owners." 
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I n  R. R. v. Ahoskie, supra, there was a dispute of fact as to whether 
the land was a public street or the property of the railroad. The rail- 
road submitted itself to the assessment procedure, protested to the work 
being done as the property belonged to it and not to the town of Ahoskie, 
and appealed under C. S., 2714, from the confirmation. The Court said, 
a t  p. 262: "The conclusion of the whole matter, therefore, is whether or 
not this assessment was valid. I f  Railroad Street is a public street of 
the town of Ahoskie, then the town had the right to make a valid assess- 
ment against abutting owners. I f  i t  is not a public street, then no 
assessment under our statute could be properly made. This is a ques- 
tion of fact to be determined and established by competent evidence, and, 
certainly, the validity of the assessment under our statutes can be chal- 
lenged in the assessment proceedings." 

I n  the present action the demurrer admits the ownership of the lapd 
in plaintiff and there is no present dispute on the record as to that fact. 
I f  the defendant had proceeded under chapter 220, Public Laws of 
N. C., 1923; C. S., 2792 (Sup., 1924), a to p inclusive, the condemnation 
and assessment could be made in one action. Greensboro v. Bishop, supra. 

The defendant demurred ore tenus to the second cause of action. We 
think defendant's contention untenable. 

From the present record, under the second cause of action, compensa- 
tion will have to be paid plaintiff for the land taken by defendant. When 
defendant acquires title to the land, it can make an assessment on the 
land for street improvements. 

I n  Construction Co. v. Brockenbrough, 187 N.  C., p. 77, we said: 
"As was said in Board of Commissioners, supra, (183 N.  C., p: 302) : 
'Subject to certain exceptions, the general rule is that the Legislature 
may validate retrospectively any proceeding it might have authorized 
in advance.' The municipality can do the same." Storm v. Wrights- 
ville Beach, 189 N .  C., at p. 683; Brown, v. Hillsboro, 185 N.  C., 377; 
Holton v. Mockszri;.lle, 189 N.  C., 145. 

I t  would be inequitable for plaintiff to receive compensation for his 
land and obtain the street improvements also without paying a just 
assessment. 

The second cause of action of plaintiff's complaint sets forth an 
action to recover damages for the land that plaintiff alleges that defend- 
ant has unlawfully and wrongfully taken and in the same action asks 
that the assessment lien be removed as a cloud on the title. Under the 
facts and circumstances of this cause, fair dealing would require that 
the defendant be awarded the right to levy a just assessment when de- 
fendant pays the damages for the land to plaintiff under the second 
cause of action. The judgment is 

Affirmed. 
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LEWIS H. JOHNSOX v. ASHEVILLF; HOSIERY COJf PANT A N D  

MARYLAND CASUALTY COMPANY. 

(Filed 16 June, 1930.) 

'1. Master and Servant D a, F +Workman under direction of employer 
is not independent contractor and Compensation Act applies. 

An independent contractor i s  one who is  t o  complete the  subject-matter 
of his contract under the terms thereof independently of d~rect ion or  con- 
trol of the  other par ty  to the  contract a s  to the  nlanner or  method by 
which the  work is to be accomplished, and where a persol cl:~iminq com- 
pensation under the  Workmen's Com~rnsa t ion  Act is  injnred while doing 
work under the  direction of the en~ployer a s  the work pro::ressed he may 
not be denied his claim upon the  ground that  he was a n  ir dependent con- 
tractor a t  t he  time of his injury.  

2. Master and Servant F -Workmen's Compensation Act should be 
liberally construed. 

The  Workmen's Compensation Act i s  t o  be construed litterally to  effec- 
tuate  the broad intent of the  ac t  to provide coinpcnsatior~ for employees 
sustaining a n  injury arising out  of and in the course of the  employment, 
and no technical or strained construction should be given to defeat this 
purpose. 

3. Master and Sewant F +In this case held: emplojment was in 
furtherance of general business and was not casual, and Compensa- 
tion Act applied. 

The  restriction of the  Workmen's Cornpensatior~ Act escluding injuries 
sustainrd in casnal employment will not esclude a n  a l~p l i  >ant  under the 
provisions of t he  ac t  when he  sustains i n j ~ r i e s  in  t h e  course of the  general 
trade, business e t c ,  of the employer nnd material  or expcdimt  therpin, and 
the  painting of the interior of a machine room to give the  employees 
therein n better l ight or  for the protection of the  permanent structure i s  
not a casual emgloyment and is one in the general course of business, and 
the  Workmen's Compensation Act applies to  an  injury received by a 
workman engaged in  such painting. 

4. Sam-Although employment is casual Compensation Act applies if the 
employment is in furtherance of the general business, trade, etc. 

Section l 4 ( b )  of the  Workmen's Compensation Act pro\ idirig t11:lt the 
act shall  not apply to casual employees, is  not totally r e l ~ u g t ~ a n t  to 
section 9 ( h )  providing for  compensation for  an  injury t-, an  cull~loyce 
while "in the  course of the  trade,  business." etc., and nn employee iq en- 
titled to compensation even if the  employment is  casnal il' he  is  injured 
in the  course of the  trade,  business, etc. 

CIVIL ACTION, before  Sink, Spe.cial Judge,  a t  A p r i l  T e r m ,  1930, of 
RUKCOMBE. 

T h e  pla int i f f  filed a c l a i m  w i t h  t h e  I n d u s t r i a l  Commiss ion  u n d e r  t h e  
Workmen ' s  Compensat ion A c t  f o r  i n j u r i e s  sus t a ined  i n  f a l l i n g  off a 
scaffold whi le  engaged i n  p a i n t i n g  a f a c t o r y  of t h e  de fendan t .  T h e  
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plaintiff was a painter and was called by the defendant to repair a spray 
gun a t  its plant. While performing this work the plaintiff was em- 
ployed to  paint the ceiling of the factory of defendant a t  an agreed 
price of $1.25 per hour. The  defendant furnished the paint and a 
h e l ~ e r .  N o  time was fixed in which the work was to be completed. The 
room in  which the plaintiff was painting the ceiling was occupied by 
machinery and used in  the regular business of defendant. I t  was ad- 
visable to  paint the ceiling white i n  order to afford more light in the 
room. The  evidence tended to show that  the defendant told the plaintiff 
"when to ~ a i n t  and where," and furthermore, that  the defendant had the 
right under the verbal contract to discharge the plaintiff a t  any time the 
work was not progressing to its satisfaction. Mr. Baer, an official of 
the defendant, was asked the following question: "Do you consider 
painting tho mill as incidental to your operating, that  is, in the course 
of your business as a hosiery manufacturer?" The witness answered: 
"Yes, sir, it  would be a par t  of the maintenance of the mill the same as 
it is necessary to keep the roof repaired. I t  is not absolutely necessary 
that  the ceiling be painted and kept painted in a light color in order to 
afford the proper light for the employees, but i t  is better. I t  also pro- 
tects the ceiling; like the roof and girders, it  is  subject to the actions of 
the elements." There was evidence to the effect that  it would reauire 
about four days to complete the work. 

The  cause was heard by Commissioner Dorsett and an  award made. 
Upon appeal to the Ful l  Commission it was found as a fact "that on 

14 July,  1929, the plaintiff was injured, the said injury resulting from 
an  accident arising out of and in the course of certain employment." 
The Ful l  Commission affirmed the award and there mas an appeal to the 
Superior Court. The judge of the Superior Court affirmed the judg- 
ment and award of the ~ n d u s t r i a l  commission, from which judgment 
the defendant appealed. 

Lee & Lee for plaint i f .  
J .  C.  Ch eesborough for defendant. 

BROGDEN, J. TWO questions of lam are presented by the record: 
1. Was the plaintiff an  independent contractor and therefore not en- 

titled to compensation? 
2. Was the employment "both casual and not in the course of the 

trade, business, profession or occupation of his employer?" 
Upon the facts appearing in the record, the first question of law must 

be answered in the negative. '(An independent contractor has been de- 
fined as one who exercises an  independent employment, contracts to do 
a piece of work according to his own judgment and methods and without 
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being subject to his employer except as to the results of the work and 
who has the right to employ and direct the action of the w3rkn~en, inde- 
pendently of such employer and freed from any superior authority in 
him to say how the specified work shall be done or  what the laborers 
shall do as it progresses." Greer v. Construction. Co., 193 N .  C., 632, 
130 S. E., 739. The principle thus announced is amply supported by 
the authorities assembled in  the Greer case, supra. 

I n  the case at  bar the employer directed the progress of the work and 
resened control of the plaintiff and other workmen. These facts exclude 
the theory of independent contractor. 

The second question of lam involves the construction of section 2(b)  
of the Compensation Act. Said section undertakes to de6ne the word 
employment and specifically excludes from the operation of the act 
"persons whose employment is both casual and not in the course of the 
trade, business, profession or occupation of his employw," etc. By  
virtue of the express terms of the statute, i n  order to exclude an  em- 
ployee, his employment must be casual, and in addition thereto, not in 
the c0urs.e of the business of the employer. I n  other words, even if the 
employment be casual, the employee is not dtlprived of the benefits of 
the act if the employment is i n  the course of the business of the em- 
ployer. I t  is further provided i n  section 60 that tho award of the Com- 
mission '(shall be conclusive and binding as to all questions of fact." 
However, errors of law are reviewable. 

I t  is generally held by the courts that the various Conipensation Acts 
of the Union should be liberally construed to the end that the benefits 
thereof should not be denied upon technical, narrow and si rict interpre- 
tation. Hence i t  is generally held that provisos excluding an  employee 
from the broad and comprehensive definition of such term ought to be 
strictly construed in  order that  the predominating purpoim of the act 
may be fully effectuated. S a t i o n a l  Cast I r o n  P i p e  Co. v. IIeggin- 
botham, 112 Southern, 734;  Edding ton  7%. Y O I - t h w e s f e r n  Bell Telephone 
Co., 202 N.  W., 374. 

Appellate courts throughout the nation have adopted divergent views 
in interpreting the word "casual" and the words '(course of the trade, 
business, profession or occupation of his employer." These views, how- 
ever, are produced by the variable wording of given statutes. I n  some 
instances, if the employment is casual, the injured emplo,~ee is not en- 
titled to the benefits of the statute. I n  others, if the empl3yment is not 
in the course of the employer's business, the injured employee is not 
entitled to the benefits of the statute. However, under the terms of our 
statute, i n  order to exclude an  employee, the employment must be ('both 
casual and not in  the course of the trade, business," etc. 
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The Virginia Court in H o f e r  Bros. v. S m i t h ,  138 S .  E., 474, said: 
"The test is the nature of the employment and not the nature of the 
contract. An employment cannot be said to be casual where it is in the 
usual course of the trade, business, or occupation of the employer. But 
i t  is casual when not permanent nor periodically regular, but occasional 
or by chance, and not in  the usual course of the employer's trade or 
business." I t  has also been generally held that the kind of work done 
and not the duration of service is the determining factor. So that. if " 
the work pertains to the business of the employer and is within the 
general scope of i t s  purpose, the employment is not of a casual nature, 
although the hiring be for only a short period of time. De Carl i  v. 
Business Warehouse Co., 140 Atl., 637. Thus  i t  has been held that 
making repairs on a building owned by a creamery is within the usual 
course of the business of the employment, and, therefore, compensable. 
Gross e t  al. z.. I~zdustr ial  Commission. 167 K. W.. 809. Furthermore, 
it has been held that even though the employment is casual, the injury 
is compensable if occurring within the course of the employer's busi- 
ness. Pershing a. Cit izend Trac t ion  Co., 144 Atlantic, 9 7 ;  Noshiko v. 
Indus f r ia l  Commission, 266 Pac., 1114;  Pfister v. Doon Electric Co., 
202 N. W.. 371. 

I n  the case at  bar the defendant was operating a factory for manu- 
facturing hosiery and used machinery therein for such purpose. I n  
order to facilitate the work and to render the machine-room reasonably 
safe for  operatives, it was necessary to perfect the lighting arrangement 
of the room. I t  was conceived that the painting of the ceiling of the 
room in  white or a light color would add to the safety and facility of 
operation. The defendant, as a n  employer of labor, was bound in the 
exercise of reasonable care to furnish light for the operation of ma- 
chinery. Whether he furnished the necessary light by means of elec- 
tricity or by painting the ceiling, or both, was immaterial so f a r  as 
plaintiff was concerned, if, as a matter of fact, at  the time of his injury, 
he was engaged in an employment incident to the proper operation of 
the factory. An official of the defendant testified that he considered 
"painting t h e  mill as incidental to operation," and, as such, i t  would be 
a part of the maintenance of the mill, "the same as it is necessary to 
keep the roof repaired." 

Even though i t  be conceded that  the employment of the plaintiff was 
casual, he is not precluded from the benefits of the Compensation Act 
unless i t  should also appear that  he was not engaged in  the course of the 
trade, business, profession or occupation of his employer. The Industrial 
Commission found as a fact that the plaintiff was engaged in  the course 
of the employer's business, and there is evidencc in  the record to support 
such finding. I n  such event, whether the Appellate Court agrees with 
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the conclusion of the Commission or not, the finding of s ~ c h  fact is con- 
clusive, by express declaration of the statute. 

Moreover, the ITigginbotham case, supra, is a direct authority for the 
award made by the Industrial Commission. I n  that  case the defendant 
operated a large industrial plant and owned about 101 houses for the 
use of employees. I t  kept no regular force of painters, bul, only repaired 
and painted as deterioration necessitated. The  plaintiff was cmployed 
by the day and was injured as a result of the falling off a ladder upon 
which he was standing. The Alabama Con~pensation Act by express 
terms did not apply to "persons whose employment a t  the time of the 
in jury  is casual and not i n  thc usual course of the trade, business, pro- 
fession or occupation of the employer," etc. Thus  the J a b a m a  act is 
practically identical with the Nor th  Carolina statute. T h e  Court held 
that the injured employee was performing the incidental and necessary 
repair work on t h e  employer's house, and, therefore, entitled to the 
benefits of the Compensation Act. 

Section 14(h) of the Korth Carolina Compensation Act provides that  
'(this act shall not apply to casual employees, f a rm laborers," etc. This 
section, however, is not totally repugnant to section 2(b) for  the reason 
that even if the employment be casual the employee is still entitled to 
compensation if he was injured while "in the course of t i e  trade, busi- 
ness, profession or occupation of his employer," etc. 

Upon the whole record we are of the ouinion that  t i e  award was 
properly made, and the judgment is 

Affirmed. 

STATE OF' NORTH CAROLIXA ON THE RELATIOK OF ALTJEN J. MAXWELL, 
COM~~ISSIOXER OF REVESUE, V. HANS REES' SONS, INC. 

(Filed 16 June, 1930. I 

1. Taxation B f-Statute levying income tax on foreign corporations in 
proportion to property in the State is constitutional. 

The Stnte statute taxing the income of a foreign corpor: tion in propor- 
tioil as the fair cash value of its real estate and tangible pcrsonnl prop- 
erty in this State on the date of the close of the fiscal jear is to the fair 
cash value of its entire real  state and txngihle personal property then 
owned by it, with no dctluction of enc.ulnbrmlces thereou and espressly 
e~cluding from the meaning of the words "tangible property" moneys in 
bank, shares of stock, bonds, notes, credits, evidences of debt, applying 
equally to domestic corporations, i~ not arbitrary or unreasonable, nor 
does it impose a burden on interstate commerce, and the statute is eonsti- 
tutional upon its face. 
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2. Same---Operation of statute levying income t a x  on foreign corporations 
held not unconstitutional. 

Where the manufacturing plant of a foreign corporation is in this State 
and its warehouse and distributing point is in another State, the corpora- 
tion cannot maintain that  its profits are  derived from the separate opera- 
tions of buying raw materials, manufacturing, and selling, and that  there- 
fore the greater proportion of its profits a re  derived from operations out- 
side the State and that the State statute levying a tax on its income in 
proportion to the property inside the State is to its property outside the 
State is unconstitutional in its operation, the buying, manufacturing and 
selling being component parts of one operation, and the statute prescribes 
a fair, reasonable and constitutional method of taxing the property within 
the State. 

3. Same--Exclusion of evidence offered to show that statute taxing in- 
come of foreign corporations operated unconstitutionally held not 
error. 

Where a foreign corporation has paid its income tax in this State 
under the provisions of a valid statute, evidence introduced for the pur- 
pose of showing that  in the instant case the statute was unconstitutional 
in its operation is properly excluded where it is not material or relevant 
for the purpose. 

4. Taxation E c-Where tax is paid without protest action to recover the 
t a x  will not lie. 

Where a foreign corporation pays an income tax assessed by the State 
under protest, but pays without protest such tax assessed for the previous 
years, its protest for the one year does not entitle it  to maintain an action 
to recover the taxes paid without protest on the ground that the tax was 
wrongfully collected. 

CIVIL ACTION before McElroy, J., a t  November Term,  1928, of 
BUNCOMBE. 

O n  17 August,  1927, the  defendant filed a petition with R. A. Dough- 
ton, Commissioner of Revenue, "for a rehearing a n d  readjustment  of 
t h e  income tax  assessed against i t  f o r  the years  1923, 1924, 1925, and  
1926." T h e  defendant duly filed income t a x  returns f o r  said years  i n  
accordance with the  requirements of chapter  4, section 201 of the  Publ ic  
Laws  of 1923, a n d  section 201 of chapter  1 0 1  of t h e  Publ ic  Laws of 
1925. These returns a r e  contained i n  t h e  record and  we  deem i t  un-  
necessary to  recapitulate them. O n  11 March,  1925, the  defendant paid 
without  protest the  sum of $3,959.88, t h e  amount  of income tax  a s  shown 
by i t s  return.  O n  1 4  March,  1925, t h e  defendant paid without  protest 
the  sum of $5,221.90, the  amount  of t a x  due f o r  t h e  year  1924, accord- 
ing  t o  i ts  re turn.  O n  1 5  March,  1926, t h e  defendant pa id  without  protest 
t h e  sum of $3,453.28, same being the  amount  of tax due for  the  year  
1925, according t o  i ts  re turn.  O n  11 Apri l ,  1927, the defendant paid 
under  protest t h e  s u m  of $3,651.46, same being t h e  t a x  computed accord- 
ing  t o  i ts  re turn.  
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Thereafter the Commissioner of Revenue audited the r1:turns filed by 
the defendant and assessed an additional tax. After making an examina- 
tion of the returns the Commissioner of Revenue reported to the de- 
fendant as follows : 

"Income reported to this department was $230,279.40 to which was 
added debts reclaimed not included in original report of $2,552.50 and 
allowed dividends in the sum of $904.00, which left net income corrected 
to $231,927.90. You reported for the purpose of allocating income to 
this department total valuation of property of $1,582,297.99. H e  re- 
ported total value of the property allowable for allocsition purposes 
consisting of inventories, land, buildings, machinery, equipment, furni- 
ture and fixtures of $1,148,114.14. This operated to incraase your per- 
centage from .5732 to .837. This percentage of net income of $231,927.90 
equals $194,123.65 taxable at 3 per cent and results as fo'llows: 

At 3 per cent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $5,823.61 
Previously paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3,959.88 
Balance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,863.73 
Interest ........................................................... 260.92 
Total additional ............................................. 2,124.65 

For this year you reported $253,921.82 to which the deputy added in- 
come tax deducted, which is  not allowable under the North Carolina 
law, of $3,959.88, making total net income of $257,88:1.70. You re- 
ported assets as a whole for allocation purposes of $2,2$1,654.94. H e  
reduced this amount to $1,792,110.61. For this year he also reduced 
property in North Carolina from $1,536,861.36 to $1,529,323.24, allow- 
ing in both instances only inventories, land, buildings, machinery, equip- 
ment, furniture, fixtures, etc. This increased your percentage in North 
Carolina from .6855 to .8589. This percentage of the net income above 
stated makes income taxable to North Carolina $221,494.59 and results 
as follows: 

Tax at 3 per dent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $6,644.84 
Previously paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5,221.90 
Balance ......................................................... 1,422.94 
Interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  113.83 
Total additional . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,536.77 
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You reported as net income $139,043.43. The books showed income 
$141,339.53, plus State income tax deducted $5,221.90, making correct 
income $146,561.43. You reported property value as a whole for alloca- 
tion purposes $2,293,929.85. After eliminating items included which are 
not permitted under the law this amount was reduced to $2,147,097.12 
and percentage increased from .6209 to .6632. This percentage of the 
total net income is $97,217.13 and results as follows: 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Tax at 4 per cent ..... . . . . . . .  $3,888.68 
Previously paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3,453.28 
Balance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  435.40 
Interest ..................... .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8.71 

. . . . . . . . . . . . . . . . . . . . .  Total additional . . . . . . . . . . . . . . . . . . .  ... 444.11 

I wish to state with reference to change in property values that under 
the law and decisions of this department (concurred in by the Attorney- 
General) that all cash, bills receivable, good will, stock in other cor- 
porations and property of like character is not allowed to be used as 
tangible property within the meaning of the act for the purpose of 
allocating income to this State. 

I sincerely trust that the above is clear and that you will favor me 
with your check as requested in my previous letter." 

A hearing was had by the Commissioner of Revenue, and on 22 
February, 1928, the said Commissioner made certain findings of fact 
and conclusions of law which are set out in the record. These findings of 
fact are to the effect that the defendant in its original return had 
included "both tangible and intangible assets, disregarding the pro- 
vision of section 311 of the Revenue Act which specifies that only real 
estate and tangible personal property may be used in such allocation.'' 
The same reason is given for the changes made in the returns for the 
years 1924, 1925, and 1926. Thereupon the Commissioner of Revenue 
denied the petition of defendant. .Thereafter the defendant filed certain 
exceptions to the findings of fact and conclusions of law made by the 
Commissioner which were overruled by the Commissioner, and the de- 
fendant appealed to the Superior Court of Buncombe County and waived 
a jury trial. 

The cause was heard and the following judgment entered : 
"This cause coming on to be heard before his Honor, McElroy, J., 

jury trial having been waived, it being agreed that his Honor should 
find the facts with the same force and effect as by jury trial and render 
judgment thereon, it being admitted that the Commissioner of Revenue 
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in assessing the t ax  complained of has followed the metkod set forth in 
section 311 of the Revenue Act of 1927, subsection A, and similar 
sections of the act of 1923 and 1025, and tha t  the valuation fixed for 
the real estate and tangible property of the complaining taxpayer, both 
within and without the State, is admitted to be correci, and that  the 
total net income of the complaining taxpayer used for a basis of calcu- 
lation by the Commissioner of Revenue is admitted to be correct, and 
that  the allocation thereof for the purposes of taxation was made in  
accordance with the method indicated in the statute referred to, the 
complaining taxpayer having offered testimony as appears in the record, 
over the objection of the State, and upon the co~~clus ion of the testimony 
the State having moved to strike out the testimony offered as imma- 
terial, and the court being of the opinion that such testimony is irn- 
material, allows the motion to strike out and holds upon the admission 
of the taxpayer that  the statutory method has been followed and that 
the tax levied by the Commissioner of Revenue is a valid tax  and that  
the section authorizing the said levy is not in violation of any constitu- 
tional rights of the taxpayer. I t  is  therefore ordered and adjudged that  
the action be dismissed a t  the cost of the taxpayer." 

From the foregoing judgment the defendant appealed. 

Attorney-General Rmmmitt and Assistant Attorneys-General Sash  
and Siler for the State. 

Harkins & Van Winkle for defendant. 
Louis H .  Porter, 30 Broad Street, lVew York City, of counsel for 

def endunt. 

BROGDEN, J. Certain admissions were made by the defendant a t  the 
hearing in the Superior Court and set forth in the judgment. I n  
substance these admissions .were : 

( a )  I n  assessing the tax the Commissioner of Revenue followed the 
statutory method prescribed in chapter 4, section 201 of the Public Laws 
of 1923, chapter 101, section 201 of the Public Laws of 1925, and 
section 311 of chapter 80 of the Public Laws of 1927. (b )  that  the 
valuation of the real estate and tangible property of the %,axpayer "both 
within and without the State" is correct; (c)  that  the total net income 
used as a basis for  the calculation of tax is  correct; (d )  that  the alloca- 
tion of the net income for purposes of taxation was in full accord with 
the statute. 

Therefore, the only defense left to the complaining t,ixpayer is the 
assertion tha t  the statutes are unconstitutional. The attack upon the 
statutes is based upon the contention that  they are so "arbitrary and 
ur~reasonable as to be repugnant to the commerce clause and the Four- 
teenth Amendment to the Federal Constitution." 
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The taxing statute is as follows: "Every corporation organized under 
the laws of this State shall pay annually a n  income tax, equivalent 
to four per cent of the entire net income as herein defined, received by 
such corporation during the income year ;  and every foreign corpora- 
tion doing business in this State shall pay annually an income tax 
equivalent to four per cent of a proportion of i t s  entire income to be 
determined according to the following rules : 

" (a )  I n  case of a company other than companies mentioned in the 
next succeeding section, deriving profits principally from the ownership, 
sale or rental of real estate or  from the manufacture, purchase, sale 
of, trading in, or use of tangible property, such proportion of its entire 
net income as the fa i r  cash value of its real estate and tangible personal 
property in  this State on the date of the close of the fiscal year of such 
company in the income year is to the fa i r  cash value of its entire real 
estate and tangible personal property then owned by it, with no deduc- 
tions on account of encumbrances thereon. 

"(b) I n  case of a corporation deriving profits principally from the 
holding or sale of intangible property, such proportion as its gross 
receipts in this State for the year ended on the date of the close 
of its fiscal year next preceding is to its gross receipts for such year 
within and without the State. 

"(c)  The  words 'tangible personal property' shall be taken to mean 
corporeal personal property, such as  machinery, tools, implements, goods, 
wares and merchandise and shall not be taken to mean money deposits 
in bank, shares of stock, bonds, notes, credits or evidence of an interest 
in property and evidences of debt." 

An  examination of the statute discloses that  the "fair cash value" 
of the real estate and tangible personal property of the taxpayer in this 
State, is the numerator, and the "fair cash value" of all real estate and 
tangible property owned by the taxpayer is the denominator of a frac- 
tion, used by the Commissioner of Revenue in measuring and determin- 
ing the amount of tax on net income due the State of North Carolina. 
Obviously, changes in either the numerator or denominator, the other 
remaining constant, would affect the value of the fraction and conse- 
quently the amount of collectible revenue. Moreover, by express pro- 
vision "tangible personal property" is so defined as to exclude bank 
deposits, shares of stock, bonds, notes, credits or  evidence of an  interest 
in property and evidences of debt. 

This method of measuring the tax on net income has been approved 
by the Supreme Court of the United States in the case of Underwood 
Typewriter Co. v. Chamberlain, 254 U. S., 113. The principles of law 
announced therein have been approved in subsequent decisions of that 
Court, notably: Bass, Ratcliff d Gretton v. State Tax Commission, 266 
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U. S., 271; National Leather Co. v. Mass., 279 U. S., 413; International 
Shoe Go. v. Shartel,  279 U. S., 429. Furthermore, the pertinent portion 
of section 22 of the Connecticut statute. construed in ;he Underwood 
case, supra, is substantially identical with ours. 

Manifestly, the North Carolina statute is not unconsi,itutional upon 
its face. I t  applies equally to both domestic and foreign corporations. 
I t  taxes net income only. I t  does not undertake either in express terms 
or by implication to impose a burden upon property no1 subject to the 
jurisdiction of this State. I t  is an accepted principle of the law of 
taxation that "property in a state belonging to a corporation, whether 
foreign or domestic, engaged in foreign or interstate commerce, may 
be taxed, or a tax may be imposed upon the corporation on account 
of its property within a state, and may take the form of a tax for the 
privilege of exercising its franchise within the State, if the ascertain- 
ment of the amount is made dependent in fact on the value of its prop- 
erty situated within the State (the exaction, therefore, nct being suscep- 
tible of exceeding the sum which might be leviable direct1,y therein), and 
if payment be not made a condition precedent to the right to carry on the 
business, but its enforcement left to the ordinary means devised for the 
collection of taxes." U .  8. Glue Co. v. Oak Creek. 247 1J. S.. 321. I n  
the same case the Supreme Court of the United states, disc'ussing an 
income tax, said: "Such a tax, when imposed upon net incomes from 
whatever source arising, is but a method of distributing the cost of 
government, like a tax upon property, or upon franchises treated as 
property; and if there be no discrimination against interstate commerce, 
either in the admeasurement of the tax or i n  the means a d o ~ t e d  for 
enforcing it, it constitutes one of the ordinary and general burdens of 
government, from which persons and corporations otherwise subject to 
the jurisdiction of the states are not exempted by the Federal Constitu- 
tion because they happen to be engaged in commerce among the States." 
The same principle was stated in Atlantic Coast Line v. Doughton, 262 
U.  S., 413, in these words: "That a state may, consistently with the 
Federal Constitution, impose a tax upon the net income of property, as 
distinguished from the net income of him who owns or operates it, 
although the property is used in interstate commerce, was settled in 
Shaffer v. Carter, 252 U. S., 37." 

The petitioning taxpayer apparently conceding in its brief that the 
statute is constitutional upon its face, contends that the ex~~cution thereof 
and the application thereof to its business works out an unreasonable 
and highly arbitrary result and thus effects a denial of its constitutional 
r i g h t s . l n  order to establish this proposition certain evidence was intro- 
duced in the trial court. This evidence tended to show that the petitioner 
was incorporated in the State of New York in 1901 and is engaged in 
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the business of tanning, manufacturing and selling belting and other 
heavy leathers. Many years prior to 1923 i t  located a manufacturing 
plant at  Asheville, North Carolina, and after this plant was in full 
operation dismantled and abandoned all plants which i t  had heretofore 
operated in different states of the Union. The business is conducted upon 
both wholesale and retail plans. The wholesale part of the business 
consists in selling certain portions of the hide to shoe manufacturers and 
others in carload lots. The retail part of the business consists in cutting 
the hide into innumerable pieces, finishing it in various ways and man- 
ners and selling it in less than carload lots. I n  order to facilitate sales 
a warehouse is maintained in New York from which shipments are made 
of stock on hand to various customers. The tannery at  Asheville is used 
as the manufacturing plant and a supply house, and when the quantity 
or quality of merchandise required by a customer is not on hand in 
the New York warehouse a requisition is sent to the plant at Asheville 
to ship to the New York warehouse or direct to the customer. The 
sales office is located in New York and the salesmen report to that 
office. Sales are made throughout this country and in Canada and 
Continental Europe. Some sales are also made in North Carolina. 
Certain finishing work is done in New York. The evidence further 
tended to show that "between forty and fifty per cent of the output of 
the plant in Asheville is shipped from the Asheville tannery to New 
York. The other sixty per cent is shipped direct on orders from New 
York. . . . Shipment is made direct from Asheville to the customer." 

The petitioner also offered evidence to the effect that the income from 
the business was derived from three sources, to wit: (1) buying profit; 
( 2 )  manufacturing profit; (3) selling profit. I t  contends that buying 
profit resulted from unusual skill and efficiency in taking advantage of 
fluctuations of the hide market; that manufacturing profit was based 
upon the difference between the cost of tanning done by contract and 
the actual cost thereof when done by the petitioner at  its own plant in 
Asheville, and that selling profit resulted from the method of cutting 
the leather into small parts so as to meet the needs of a given customer. 

Without burdening this opinion with detailed compilations set out 
in the record, the evidence offered by the petitioner tends to show that 
for the years 1923, 1924, 1925, and 1926, the average income having 
its source in the manufacturing and tanning operations within the State 
of North Carolina was seventeen per cent. 

Upon such evidence the petitioner earnestly contends that the taxing 
statute of North Carolina in its operation and application is unreason- 
able and arbitrary, and hence repugnant to the Federal Constitution. 

The fallacy of this conclusion lies in the fact that the petitioner under- 
takes to split into independent sources, income which the record dis- 
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closes was created and produced by a single business en,erprise. Hides 
were bought for the purpose of being tanned and manufactured into 
leather a t  Asheville, North Carolina, and this product WE s to be shipped 
from the plant and sold and distributed from New York lo the customer. 
The  petitioner was not exclusively a hide dcaler or a m2re tanner or a 
leather salesman. I t  was a manufacturer and seller of lei ther goods, in- 
volving the purchase of raw material and the working up of that  raw 
material into acceptable commercial forms, for the ultimate purpose 
of selling the finished product for a profit. Therefoi-e, the buying, 
rrlanufacturing and selling were component parts of a single unit. The  
property in North Carolina is  the hub from which the spokes of the 
entire wheel radiate to the outer rim. 

Manifestly, by virtue of the intimate and inseparable relation between 
the various departments of the business i t  would be impossible for the 
Legislature to allocate with mathematical accuracy ox' precision the 
profits earned within this State. This  idea was expressed in the 1;nder- 
wood case, supra, as follows : ('The profits of the corporation were largely 
earned by a series of transactions beginning with manufacture in Con- 
necticut and ending with sale in other states. 111 this is was typical 
of a large part of the manufacturing business conducted ill the State. 
The Legislature in attempting to put upon this businesii its fa i r  share 
of the burden of taxation was faced with the impossibility of allocating 
specifically the profits earned by the processes conducted within its 
borders. I t ,  therefore, adopted a method of apportionment uhich, for 
al l  that  appears in this record, reached, and was meant to reach, only 
the profits earned within the State." I t  is true that, in the Underwood 
case the Supreme Court of the United States, quoting from the Con- 
necticut Court, asserted that  the burden mas upon the tagpayer to show 
that  the amount of tax assessed by the State of Connecticut was not 
reasonably attributable to the manufacturing operaticns within the 
State. Certainly, this could not be shown, as the petitioner has sought 
to do in this case, by splitting up a single business into component 
parts and dividing the indivisible in order to reduce the tax. Indeed, 
in the Underwood case the taxpayer attempted to show lhat  more than 
a million and a quarter of its net profits mas received in other states 
and only a negligible par t  in Connecticut, and from such fact reasoned 
that  a tax assessment of forty-seven per cent was unreasonable and 
arbitrary. The  Court, however, remarked: "But this showing wholly 
fails to sustain the objection." 

Again in Bass, R a t c l i f  & Gretton v. State T a x  Commission, 266 
U. S., 271, the Court said:  "So in the present case we are of opinion 
that, as the company carried on the unitary business of manufacturing 
and selling ale, in which its profits were earned by a se18ies of transac- 
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tions, beginning with the manufacture in England and ending in sales 
in New York and other places-the process of manufacturing resulting 
in no profits until it ends in sales-the state was justified in attributing 
to New York a just proportion of the profits earned by the compang 
from such unitary business." Adams Exp. Co. v. Ohio,  165 U. S., 194. 

The trial judge struck out all the evidence offered by the petitioner 
upon the ground that it was immaterial. This ruling, as we interpret the 
law, is correct for the reason that the tax was computed in accordance 
with a statutory method which has been approved .by the court of 
supreme authority. Furthermore, it is admitted in the record that the 
method was properly applied to the net income of the petitioner. Hence, 
if a proper statutory method for measuring a tax has been properly 
applied, that ought to end the case. But conceding that the evidence 
was competent, it shows beyond doubt that the petitioner was conducting 
a unitary business as contemplated and defined by the courts of final 
jurisdiction, and, if so, it is not permissible to lop off certain elements 
of the business constituting a single unit, in order to place the income 
beyond the taxing jurisdiction of this State. 

The Commissioner of Revenue contends that at all events the portions 
of tax paid by the petitioner voluntarily and without objection or com- 
pulsion cannot be recovered even though the tax be levied unlawfully. 
This contention is sound and is supported by authority. Blackwell v. 
Gastoniia, 181 N. C., 378, 107 S. E., 218; Mfg. Co. v. Commissioners, 
196 N. C., 744, 147 S. E., 284; Henr ie t ta  Mi l l s  v. Ruther ford ,  50 
Supreme Court Reporter, 270. 

We are of the opinion and so hold that the taxing statutes are con- 
stitutional and therefore do not invade the domain of the commerce 
clause or the Fourteenth Amendment of the Federal Constitution. 
Neither is the execution or practical operation of the statutes unreason- 
able or arbitrary, and the judgment of the Superior Court of Buncombe 
County is 

Affirmed. 

W. Rf. TAFT v. F. P. COVINGTON AND WIPE, SUSAN H. COVINGTON, AND 

W. E. EWING AND WIFE, JOSIE  EWING. 

(Filed 16 June, 1930.) 

1. Husband and Wife B -A married woman may execute certain execu- 
tory contracts and is liable on negotiable instrument signed by her. 

A married woman may now make executory contracts as binding as if 
she were a fern sole, C. S., 2507, with certain restrictions, C. S., 2515, and 
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when she has executed a note a s  co-maker with her husband, a holder in  
due course for value, may accordingly enforce collection thereof against 
her as  a person primarily liable on the note, and absolutely required to 
pay it. C. S., 2977. 

2. Bills a n d  Notes A a--4bnsideration f o r  negotiable instrument  is  pre- 
sumed. 

It is prima facie presumed that  a negotiable instrument is  supported 
by valuable consideration, C. S., 3004, and that all sigi~ers thereof are  
parties and liable thereon; partial failure of consideration is a defense 
pro tanto whether in an ascertained or unliquidated amount. C. S., 3008. 

3. Sam-Wife may not  set u p  want  of consideration as against holder 
of negotiable note  signed by her. 

Where a husband and wife execute a purchase-money negotiable note 
for lands conveyed to him and secured by a mortgage, rind suit against 
them is brought on the note, the feme covert may not sel: up the defense 
of want of consideration moving to her or give evidence to that  effect in 
contradiction of the negotiable instrument she has signed with her hus- 
band, her remedy being by suit to reform the instrument for mutual mis- 
take or mistake induced by fraud in order for the defense that  she signed 
the note merely to convey her dower right to be available, to  her. 

4. Bills a n d  Notes D +Accommodation party is liable to holder  of note  
in d u e  course f o r  value. 

One signing a negotiable instrument a s  an accommodation party, having 
received no value, is bound to the payment thereof to a holder for value 
in due course though taking with notice, C. S., 3009, and a maker of the 
instrument engages that he will pay it in accordance with its tenor, and 
admits the existence of the payee and his capacity to endcme. C. S., 3041. 

5. Bills a n d  Notes H -The burden of proving lack of camideration f o r  
note  is o n  t h e  defendant, t h e  note  having been proven. 

I n  a n  action on a note the burden of proving lack of consideration 
therefor is on the defendant, the execution of the note having been estab- 
lished, and where in an action on a note the plaintiff introduces the note 
signed by a husband and wife given for the purchase price of a tract of 
land sold to the husband, the wife is not entitled to a directed verdict on 
the plaintiff's evidence on the theory that she signed the note only in 
order to convey her dower right in the land, she having introduced no 
evidence. 

APPEAL b y  plaintiff f r o m  Stack, J., at September T e r m ,  1929, of 
MONTGOMERY. Reversed. 

The plaintiff on  4 March,  1920, sold and conveyed t o  F. P. Coving- 

ton and  W. E. E w i n g  a t rac t  of l and  in Montgomery County, containing 

about  129 acres. To secure t h e  payment  of the  purchase money, on t h e  
same day, t h e  following note, secured by  mortgage on  the land,  w a s  

made to plaint i f f :  



N. C.] S P R I N G  TERM, 1930. 5 8 

"$2,678.00. Mount Gilead, N. C., 4 March, 1920. 

Six months after date, for value received, we promise to pay to the 
order of W. M. Taft, twenty-six hundred and seventy-eight no/100 
dollars, 

Negotiable and payable without offset at  the office of the Bank of 
Mount Gilead, Mount Gilead, N. C., with interest after date, at the rate 
of 6 per cent per annum, until paid. The drawers and endorsers and all 
sureties hereto severally waive presentment for payment, protest and 
notice of protest and nonpayment of this note, and all defenses on the 
ground of any extension of time of its payment that may be given by 
the holder or holders, to them or either of them. Witness our hands 
and seals. This note secured by first mortgage on real estate. 

F. P. COVINGTON 
SUSAN H. COVINQTON (Seal.) 
W. E. EWINQ 
JOSIE EWING (Seal.) 

On back : 
June, 1920, paid $85.83. 
25 July, 1927, paid $426.00." 

The deed and mortgage were duly recorded. This action is to recover 
of the defendants the principal of the note with interest, less credits of 
$426.00 and $85.83, and to foreclose the mortgage. 

Plaintiff also sues to recover for certain taxes paid by plaintiff 
assessed on the land and the penalty. Plaintiff proved the execution of 
the note and mortgage by defendants, placed same in evidence and made 
demand and showed nonpayment. 

The plaintiff testified, in part, on cross-examination : 
((1 think this was all the same date, I took mortgage as security for 

the note. They paid no money. I bought this land and sold it to Mr. 
Covington and Ewing right away. Mr. A. D. Bowles, of Pekin, made 
me the deed. Mr. Covington worked up the trade. He  was not repre- 
senting me in transaction of this kind. 

Q. (by the court) This note that was given for the purchase price of 
the land? Answer: Yes sir. Plaintiff objects; overruled; exception. 

Q. And the mortgage secured the note? Answer: I did not understand 
it secured the note. 

Q. Did these women get anything by the transaction, except their 
husbands got the land? Plaintiff objects; overruled; exceptiou. h n -  
swer: Not that I know of. 
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Q. Did you not pay them anything to sign i t ?  Answer : No, sir ; it  is  
all one transaction in a way, but my understanding is, when anybody 
signs a note this is a promise to pay. 

Q. The  deed to the land and the mortgage and the note was in pur- 
suance of one agreement wasn't i t ?  Plaintiff objects; owrruled;  excep- 
tion. Answer: Yes, sir. 

Q. State whether or not you accepted the signatures of F. P. Coving- 
ton and W. E. Ewing to  the mortgage and the note as the sole security 
for the payment of the purchase price thereof. Defendant objects; 
overruled ; exception. Answer : I did not. 

Q. (by the court) What did they get for signing the paper?  Answer: 
I don't know whether they got anything or not. 

Q. Did you sell any land to the women? Answer: No. 
Q. Did you have any conversation with them about the ' and?  Answer: 

hTo. 
Q. State whether or not the signatures of Mrs. Susan H. Covington 

and Mrs. Josie Ewing was part  of the  consideration moving to you for 
the sale of this land to their husbands? Defendants object; overruled; 
exception. N o  answer. 

Q. State why you obtained the signatures of Mrs. Clovington and 
Mrs. Ewiug to the note? Defendants object; overrul(1d; exception. 
Answer: I considered the note was stronger with their signatures. 
Stronger note, worth more money, better security than just the deed of 
trust." 

The  plaintiff excepted to the issues as tendered and also tendered 
issues which the court below refused and plaintiff excepted. 

The issues submitted to the jury and their answers th<?reto, were as  
follows : 

"1. I n  what amounts, if anything are the defendants, F. P. Covington 
and W. E. Ewing, indebted to the plaintiff on the note and mortgage 
sued on ? Answer : $3,824.50 (by consent). 

2. I n  what amount, if anything, are the defendants, Susan H. Cov- 
ingtori and Josie Ewing, indebted to the plaintiff on the note and mort- 
gage sued o n ?  Answer: Nothing." 

On the second issue the plaintiff requested the court below to give the 
following charge: "If the jury believes the evidence, or  an) par t  thereof, 
and find the facts in accordance therewith, they are instructed to an- 
swer the second issue $3,824.50." The  court below  refuse^ this instruc- 
tion. Plaintiff excepted. 

At the close of plaintiff's evidence, the defendants noi having sub- 
mitted any evidence, the court stated that  he would charge the jury 
that, if they bel ie~ed the evidence and found the facts in accordance 
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therewith he would instruct them that  the defendants, Susan H. Coving- 
ton and Josie Ewing, signed the mortgage and note set out in the 
complaint for the purpose of barring their dower rights only, and that 
the jury should answer the second issue submitted to the court, Kothing." 
T o  this charge plaintiff excepted. 

Plaintiff duly made assignments of error to the exceptions taken above 
and appealed to the Supreme Court. 

Armstrong & Armstrong for plaintif.  
Poole & Brufon for defendants. 

CLARKSON, J. We think the evidence excepted to by plaintiff and to 
which he assigned error, and the request by plaintiff for prayer for 
instruction, should have been granted. 

The  mortgage made by F. P. Covington and W. E. Ewing to the 
plaintiff for purchase money on the land they purchased from plaintiff 
need not have had the ioinder of their wives to be effectual to  ass 
the whole interest, according to the provisions of the mortgage. C. S., 
4101. This is immaterial, as we are dealing with defendants' liability 
on the note. Trust Co. v. Black, 198 N. C., a t  p. 231. The note is 
negotiable. Susan H. Covington and Josie Ewing, being sui  juris,  signed 
the negotiable note with their husbands, the note reciting "for value 
received." C. S., 3166. 

C. S., 2507, is as follows: "Subject to the provisions of section 2515 
of this chapter, regulating contracts of wife and husband affecting 
corpus or income of estate, every married woman is authorized to con- 
tract and deal so as to affect her real and personal property in the same 
manner and with the same effect as if she were unmarried. but no con- 
reyance of her real estate shall be valid unless made with the written 
assent of her husband as provided by section six of Article S of the 
Constitution, and her examinition as to the execution of the 
same taken and certified as now reauired bv law." The effect of the 
Martin Act (this section) is to take married women out of the classifi- 
cation which the law recognized, prior to its enactment, and to make 
them, with respect to capacity to contract, sui juris. This section is 
held to mean what it plainly says, that, except as to contracts x i t h  her 
husband, in which the forms required by section 2515, must still be 
observed, and except in conveyances of her real estate, in which case 
her privy examination must still be taken and her husband's written 
consent had, a married woman can now make any and all contracts so 
f a r  as "to affect her real and personal property," ill the same manner 
and to the same effect as if she were unmarried. N. C. Code, 1027 
(dnno.) ,  p. 853, citing numerous authorities. 
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C. S., 2977: "The person primarily liable on a n  instrument i s  the 
person who by the terms of the instrument is absolutely required to pay 
the same. All other parties are secondarily liable." R surety on an  in- 
strument comes squarely within the definition of a person whose liability 
is primary, for he  is, by the terms of the instrument, absolutely required 
to pay the same. Rouse v. Wooten, 140 N. C., 557, 559 Join t  makers 
upon the face of a negotiable instrument are deemed to  be primarily 
liable thereon, and in an  action upon the  note the burden is  upon the 
defendants to prove any matter in release. Roberson Co. v.  Spain, 173 
X .  C., 23;  Howell v. Roberson, 197 N. C., a t  p. 573-4. 

C. S., 3004: "Every negotiable instrument is deemed prima facie to 
have been issued for a valuable consideration, and every person whose 
signature appears thereon to have become a party thereto for value." 

C. S., 3008 : ('Absence or failure of co~isideration is matter of de- 
fense as against any person not a holder in due courc,e, and partial 
failure of consideration is a defense pro tanto, whether the failure is an 
ascertained and liquidated amount or otherwise." 

C. S., 3009: "An accommoclation party is one who has signed the 
instrument as maker, drawer, acceptor or indorser without receiving 
value therefor, and for the purpose of lending his name to some other 
person. Such a person is liable on the instrument to a holder for value, 
notwithstanding such holder a t  the time of taking the instrument knew 
him to be only an  accommodation party." 

C. S., 3041: ('The maker of a negotiable instrument by making it 
engages that  he will pay i t  according to its tenor, and admits the exist- 
ence of the payee and his then capacity to indorse." 

I n  H u n t  v. Eure, 188 N. C., 716, the note mas payable to J. Marvin 
Hunt ,  and i t  was held unnegotiable and a consideration ic; not presumed 
and must be both averred and proved. A t  11. 719 it is said: "In such 
case the burden of proving a consideration is upon the plaintiff. I f  
the note, though unnegotiable as in the present case, recites value, the 
plaintiff rnakes out a prima facie case by showing the execution and 
delivery of the note. I f  the defendant then offers evidence tending to 
establish a failure of consideration, the burden remains with the plain- 
tiff to satisfy the jury by the preponderance of all the evidence thnt the 
contract is supported by a valuable consideration. The  d3fendnnt when 
surd on a norinegotiable payer is riot required under our decisions to 
rebut the prima facie proof of value by the greater weight of the 
evidence." 

I n  Swift Le. Co. v.  Aydlett,  192  N. C., a t  p. 348, me fiud: "The note, 
being in form a negotiable instrument, imports prima fa:ie a consicfer- 
ation, and where the defense of failure or want, of consideration is inter- 
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posed to defeat a recovery, as in the instant suit, the burden, of course, 
i s  on the maker to establish the defense by the greater weight of the 
evidence. Piner v. Brittain, 165 N.  C., 401; Hunt v. Ewe,  188 N.  C., 
716." 

Cowan v. Williams, 197 N.  C., 433: " I t  would seem that  the plea 
of nudum pactum is not open to the defendant, Lucy Williams, as  
against the plaintiff, who is a holder in due course of the note sued on. 
Hence the instruction, above set out, which forms the basis of one of the 
plaintiff's exceptions, we apprehend, should be held for error. Angier v. 
Howard, 94 N .  C., 27. A note under seal imports consideration, and 
i t  is  presumed from the use of a seal, that  the consideration is good 
and sufficient," citing numerous authorities. 

I n  Building & Loan Association v. Swaim, 198 N .  C., 14, the wife gave 
a note to the 13uilding & Loan to pay her husband's defalcation. At pp. 
17 and 18, i t  is said:  "There was no new consideration for the defend- 
ant's note. The  initial debt was not canceled and the plaintiff is  not 
precluded from proceeding against the debtor's estate. The  widow by 
executing the note has received no benefit ; she has acquired nothing from 
her husband's estate that she would not have been entitled to if she had 
not given the note. The estate of A. R. Swaim is insolvent, and so is 
the defendant. The  transaction in question, as was said in  Paxson v. 
Neilds, supra (187 Pa .  St., 385, 21 A. S. R., 888)) is 'a one-sided affair, 
and exclusirely for the benefit' of the plaintiff." 

Trust Co. v. Black, 198 N.  C., a t  p. 221: "The note does not recite 
a special consideration; it was given 'for value received' and was 
'secured by a deed of trust on real estate.' The  makers were primarily 
liable jointly and severally. C. S., 468, 3041, 3166; Roberson. v. Spain, 
173 N .  C., 23. The  unity of person is an  incident of the estate created 
by the conveyance to Black and h is  wife; it is  not incident to the 
note." 

The defendants are married women and sui juris, under our statute, 
and can contract as if unmarried, with certain exceptions. Having 
signed the negotiable note, they were joint makers and are  deemed to 
be primarily liable thereon, and in an  action on the note the burden is 
on the defendants to allege and prove any matter i n  release.. 

I n  Royal v. Southerland, 168 N. C., a t  p. 406-7, i t  is written: '(By 
the enactment of the Martin Act, conferring the capacity to contract on 
married women as if they were femes sole, when she signs and delivers a 
note, though i t  may be as surety, in reference to the creditor or holder 
the obligation is hers and not his, and the constitutional provision re- 
ferred to has no application. I t  was further contended that  his Honor 
committed error in excluding testimony tending to show certain repre- 
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smtations on the  art of the husband to  the wife as to the effect of 
putting her signature on the note, but there is no clairr or  suggestion 
that  these representations were made known to the payee of the note 
or that  he had any part  in them. The note is under seal and given for  
valuable consideration, and, under the circumstances ~ppea r ing ,  the  
representations to the wife by the husband may not be allowed to affect 
the creditor. ,igain, i t  is insisted tha t  error was committed in  not allow- - ,  

ing the feme defendant to testify that  i n  signing the note and mortgage 
to secure the same she only intended to  pledge her land for the debt, 
and did not intend to come under any further obligation; but this would 
be in exmess contradiction of her written note. and i t  is well under- 
stood that  when the entire agreement is  in writing anti the language 
is clear and meaning plain, the same may not be contradicted or ~ a r i e d  
by parol. I n  such case, and in the language of the Chief Justice in 
Walker I ! .  Venfers,  148 N .  C., 388, 'The written word abides.' Deering 
7.. Royles, 8 Kans., 529." Tice  v. Hicks, 191 N.  C., 609. 

I n  Estes v. Rash, 170 N .  C., a t  p. 342, speaking to the subject, i t  i s  
said:  "We assume, that  the defense to the action which is set up  by - - 

the feme defendant indicated that  she intended to show, by parol evi- 
denre, that  she signed the mortgage on the land of her kusband for the 
purpose of releasing any marital  interest she had in the same and not 
for the purpose of becoming bound for the debt, and, as this raried and 
contradicted the written contract, i t  could not be done ( A o y a l  c .  A'odh- 
erland, 168 K. C., 405), but the feme defenclant should ha re  proceeded 
beforehand by an action to have the instrument whic~h eviclenced a 
promise to pay the debt corrected or reformed so as to cxprrss the true 
intention of the  parties, if it  had been otherwise w r i t t e ~  by their mis- 
take, or by her mistake, induced by the frarltl of the other party." 

Tn 1T7ilson 2'. Vreeland, 176 N. C., at  p. 506, we find : "Both Dockery 
and his wife were liable to the bank arid Mr. Long, the accommodation 
endorser, for all the debt; but as bet~veen themselves they were severally 
liable for one-llalf. H e  was not legally bound to his wife for the pay- 
ment of her half. though he was so bound to the creditor;;." 

u 

For  the reasons giren, the judgment of the court belon is 
Reversed. 
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CHARLOTTE I. THOMPSON V. T H E  EQUITABLE L I F E  ASSIiRANCIC 
SOCIETY O F  T'HE UNITED STATES. 

(Filed 2 July, 1930.) 

1. Principal and  Agent C +Where a c t  of agen t  is beyond real a n d  ap- 
parent  authori ty  t h e  principal is  not  bound thereby. 

Where the act of a n  agent is beyond the actual and apparent scope of 
his authority, the principal is not bound or liable to third persons there- 
for, and the principle that where one of two innocent persons must suffer 
for the wrong of another, the one who first reposes confidence in the 
wrongdoer must suffer the loss does not apply in such cases, nor will 
the principal be bound as  in case of a secret limitation in the absence of 
some act in ratification or knowingly receiving the benefits of the con- 
tract. 

2. S a m e w h e r e  party knowingly deals with agen t  of limited authori ty  
he mus t  inquire into extent of agent 's powers. 

A person who deals with an agent whose authority is known by him to 
be limited must inquire as  to the extent of the agent's authority if he 
would hold the principal liable for the act of the agent. 

3. Insurance C b--In this  case held: soliciting agen t  did no t  have ap- 
parent  authority t o  collect money in excess of first premium a n d  in- 
sure r  was not liable therefor. 

A soliciting agent of an insurance company is without actual authority 
to receive for the insurer any money except for the first annual premium, 
and where a person knowing that such agent is solely a soliciting agent, 
pays to such agent several annual premiums upon his representations of 
increased benefits, and obtains a receipt on the company's form from the 
agent which recites that the sum was for the first annual premium, and 
the insured knew that the sum paid by her was in excess of the first 
annual premium: Held ,  the insured was put on notice that the,agent had 
authority to receive only the first annual premium, and by the exercise of 
due care would have ascertained the limited authority of the agent, and 
the act of the agent in receiving several annual p remium was beyond 
the real or apparent scope of his authority, and upon the agent's failure 
to turn in the application for the policy and the money to the company, 
and its failure to issue the policy, the plaintiff can recover only the 
amount of the first annual premium from the company. 

4. Sam-Insurance agent  is authorized t o  receive only money i n  pay- 
ment  of premiums. 

An agent of a n  insurance company having authority to collect premiums 
for the company cannot accept anything but money therefor, but this 
principle does not apply to the facts of this case where the agent was 
without actual or apparent authority to collect any amount in escess of 
the first annual premium, and the bonds collected by him were in pay- 
ment of subsequent premiums. 

CLARKSON, J., dissenting; STACY, C. J., concurs in dissent. 
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APPEAL by plaintiff from Daniels, J., at October Special Term, 1929, 
of HARNETT. Affirmed. 

This is an action to recover of defendant the sum of $521.00, paid 
by plaintiff to 0. A. Moran, an agent of defendant. 

The action was heard on a statement of facts agreed which is as 
follows : 

"1. That on 8 March, 1928, and for some years p r i o ~  and for some 
time thereafter, 0. A. Moran was the duly authorized. agent of the 
defendant for the purpose of representing the defendant in the solicita- 
tion of applications for policies, both on the lives of spplicants and 
what was known as retirement annuity policies in th. territory in- 
cluding and surrounding the town of Faison, in the county of Duplin, 
Eorth  Carolina, the territory in which he was such agent included 
the towns of Goldsboro, Mount Olive, and other towns. 

2. That the said 0. A. Moran was in good standing with the company 
and regarded as a good agent. 

3. That among the duties conferred by the defendant upon their said 
agent was to represent to the proposed applicants the kind of policies 
issued by the defendant company, the expense of such policies to the 
proposed applicants and the benefits to be derived by the assured with 
respect to each class of policies issued by the defendant society. 

4. That on 8 March, 1928, the said 0. A. Moran, as agent of the 
defendant society solicited the plaintiff to accept a policy of the defend- 
ant known as retirement annuity policy, explaining to her as herein- 
after set forth, the price and benefits to be derived from said policy, 
and procured an application from said plaintiff in writing for such 
policy and collected from the plaintiff simultaneously with the signing 
of said policy as premium on the policy to be issued, the sum of $121.00 
in cash and four Liberty Bonds of $100 each, all of the value of $521.00. 
That said application was never turned in to the defmdant and the 
said defendant knew nothing of the transaction until informed by letter 
from the plaintiff dated 7 March, 1929, which said letter is copied in 
the answer, and made a part of this agreed statement. 

5 .  That the defendant's said agent, 0. A. Moran, re~resented to the 
plaintiff in connection with said application that the benefits among 
others to be derived from the policy that he was offering to sell her, 
and for which he represented to her that he was making application 
was analogous to a savings account; that the more she pul into the policy 
at present, the larger would be the annuity which the dtfendant society 
would pay to her;  and that she could pay the prem.ums quarterly, 
semiannually or for as many years in advance as she desired; that the 
larger the initial payment, the larger in proportion would be the annuity 
or dividend payable to her by the company; that the defendant society 
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was one of the largest insurance companies in the world, and was as  
solvent and trustworthy as the United States Government, and induced 
her to pay said large sum in advance, which he fraudulently converted 
to  his own use and never sent any application whatever to the defendant 
society and no policy has been issued by said society to the plaintiff. 

6. That  upon the plaintiff paying the defendant's said agent the 
sum of $521.00 in the manner before set out, the defendant's said agent 
delivered to her an  official receipt on form furnished by the defendant 
society in words and figures as follows: 

'NO. A-233429. 
'Received of Mrs. Charlotte Ireland Thompson five hundred tmenty- 

one and no/100 dollars, the first annual premium on proposed retire- 
ment-annuity on the life of Mrs. Charlotte Ireland Thompson, for  
which an  application bearing a corresponding number as above is this 
day made to the Equitable Life Assurance Society of the United States. 
This  retirement-annuity policy, subject to the terms and conditions 
thereof, shall take effect as of the date of this receipt, provided the 
person upon whose life the annuity depends is on this date in the 
opinion of the society's authorized officers in New York an  acceptable 
risk and the application is otherwise acceptable on the plan and for the 
amount and a t  the rate of premium applied fo r ;  otherwise the pay- 
ment evidenced by this receipt shall be returned on demand and the 
surrender of this receipt. 

Dated a t  Faison, N. C., 8 March, 1928. 
0. A. MORAN, Agent. 

This receipt must not be detached unless first premium is collected.' 

7. That  on 6 July,  1928, 0. A. Moran, agent of the defendant, 
informed plaintiff that  he had obtained a receipt from the United States 
Government for said bonds, and that a t  the maturity of said bonds in 
September, 1928, the bonds would be paid, and that  in the meantime the 
plaintiff was accumulating interest a t  the rate of 4% with the defendant 
society, and that  the said agent had been transferred to the Wilmington 
office and mould not be in the Faison section until the fall of 1928, 
and that  he would call upon the plaintiff during the fall of 1928. 

8. That  on 7 March, 1929, the plaintiff having been informed by 
H. T.  Ray, a school teacher residing in Faison, N. C., that he was 
unable to obtain a similar policy applied for by him through the said 
agent, 0. A. Moran, he  advised the plaintiff to write C. C. Hazzell, 
manager of the society a t  Raleigh, N. C. 

9. That  on 7 March, 1929, and again on 14  March, 1929, the plaintiff 
informed the manager of the  defendant society a t  Raleigh, N. C., of 
the payment of $521 to  the said 0. A. Moran, agent. 
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10. That  on 16 March, 1929, the plaintiff in person delivered the said 
official receipt to said defendant's manager a t  Raleigh for the purpose of 
inspection. 

11. Tha t  prior to the dates herein alleged the defendant had con- 
stituted 0. A. Moran its agent under a written contract, the original of 
which or a copy thereof will be furnished t o  the court by the defendant. 
That  the following is section 8 of the said contract: 

'8. T h e  agent is not authorized to make, alter or discharge contracts 
for the society, or waire forfeitures, grant  permits, name special rates, 
guarantee dividends, or bind the society in any way, and is not under 
any circumstances authorized to  receipt for deferred or renewal prem- 
iums, or to make any endorsement on the policies of the society; and 
his powers shall extend no further than as herein expressly stated; the 
agent shall not receive any moneys due or to become due to the society, 
unless authorized in writing.' 

12. T h a t  the plaintiff had no knowledge of the contents of said 
written contract, nor of any specific limitation upon the agency of 
said 0. 8. Moran until after this action had been instituted and she 
was so adrised by the answer filed by the defendant therein. 

13. That  the territory in which 0. A. Moran was authorized to act 
as  agent for the defendant included the town of Faison in  which the 
plaintiff resided, and said agent was authorized by the  defendant to 
accept a t  the time of taking an application the initial premium for the 
policy applied for and to give a receipt on an official form furnished 
him by the defendant, said form being as set forth in  paragraph 6 
hereof. 

14. That  the defendant, prior to the institution of th  s action, tend- 
ered to the plaintiff the sum of $105 representing the amount of the 
first premium that would have been due on said policy and being the 
only amount that  the said agent Moran would have had authority to 
collect as premium on the policy applied for by the ~llaintiff, under 
his  agency contract. 

I t  is further agreed that this cause may be heard before Honorable 
F rank  A. Daniels, resident judge of the Four th  Judicial District, 
either in or out of the district." 

Upon the foregoing statement of facts agreed, judgment was rendered 
as  follows : 

"This cause coming on to  be heard before Ron. F. A. Daniels, resident 
judge of the Four th  Judicial District, by consent of the parties, and 
upon an agreed statement of facts; and the court finding that  agent 
0. A. Moran collected of the plaintiff the sum of $521.00, of which 
$105 was the first premium on the policy applied to  said agent for by 
the plaintiff, and the court being of the opinion that  the agent could 
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legally collect only the amount of the first premium under the agency 
contract set out in the case agreed: 

Now, therefore, it  is  ordered and adjudged that the plaintiff recover 
of the defendant the sum of $105, which was tendered to the plaiutitf 
by the defendant, and being the amount of the first premium, and 
that  the plaintiff pay the costs of this action. 

F. A. DAKIELS, Judge, etc. 
This  1 February, 1930." 
From this judgment, plaintiff appealed to the Supreme Court. 

Clifford (e. Williams f o ~  plaintiff .  
S. B r o w n  Shepherd for defendant .  

CONNOR, J. At  the tr ial  of this action in the Superior Court, it  was 
agreed by the parties that  0. A. Moran, as the agent of the defendant, 
was duly authorized to solicit applications, to be submitted by him to  
the defendant, for policies of insurance on the lives of the applicants, 
and also for "Rztirement ,4nnuity Policies." I t  is not contended tha t  
he had authority to issue policies in the name of the  defendant, or to 
bind the defendant by contracts with respect to the same. H e  was re- 
quired to submit all applications for policies procured by him to the 
defendant at its home office in the city of S e w  Pork ,  for acceptance 
or rejection by the duly authorized officers of the defendant. H e  was, 
therefore, not a general agent of the defendant; he was merely a solicit- 
ing agent, with such powers as are ordinarily incident to such an 
agency. H e  had no authority to receive money in payment of premiums 
for policies which had been issued by the defendant. H e  was authorized 
to  receive and remit to the defendant money in  payment only of the 
first annual premium on a policy applied for. 

I n  32 C. J., a t  page 1067, i t  is said:  "A soliciting agent is merely a 
special agent, and as a general rule, has authority only to solicit insur- 
ance, submit applications therefor to the company, and perform such 
acts as are incident to that  power. H e  may bind the company by agree- 
ments and representations properly made in connection with the appli- 
cation for the insurance, but ordinarily has no authority to bind i t  by 
attempted acts or contracts in its behalf, relating, not to the taking of 
the application, but to the subsequent contract o f  insurance, or to other 
matters not connected with the application and not within the real 
or apparent scope of his authority." I n  the instant case, it  is agreed 
that  the agent of the defendant to whom the plaintiff paid the sum of 
$521.00 as premiums for the policy applied for, had no actual or real 
authority to receive for the defendant any money except for the first 
annual premium. I t  is agreed that  the first annual premium was $105.00. 



64 I N  T H E  S U P R E M E  COURT. [I99 

A11 the money paid by the plaintiff to defendant's agent in excess of this 
sum, was received by such agent without actual or  real authority from 
the defendant. Defendant is. therefore. not liable for such excess, and 
was not bound by any act of i ts  agent with respect thereto, unless its 
agent had apparent authority to receive such sum, and to bind the 
defendant by a contract with respect to said sum. 

When plaintiff was solicited by 0 .  A. Moran for an  application to 
the defenbant for a policy of insurance, she knew that  the said 0 .  A. 
Moran was merely a soliciting agent of t he  defendant-thlit is, an  agent 
with limited authority from his principal. I t  is  well settled as  a prin- 
ciple of the law of principal and agent that  an  agent with limited 
authority cannot bind his principal by an  act which is beyond the scope, 
actual or apparent, of the authority conferred upon him by his principal. 
I n  Robinson v. Brotherhood o f  Locomotive Firemen a , d  Engineers, 
170 N .  C., 545, 87 S. E., 537, i t  is said:  "We see no reason why, i n  a 
case of limited or restricted agency, the general doctrine applicable 
should not prevail, to the effect that  one who deals with an  agent 
of that  kind, having notice of restrictions put upon his power, is bound 
by such limitations and may not insist on a contract which he  knows is 
i n  excess of the power conferred." The  principal is not bound by or 
liable for the act of his agent which is beyond the actual, 2nd not within 
the apparent scope of the agent's authority. I t  is therefore held that  a 
person who deals with an agent whose authority i s  kn0.m by him to 
be limited, must inquire as to the extent of the agent's authority, if he 
would hold the principal liable for the act of the agent. Swindell v. 
Latham, 145 N .  C., 144, 58 S. E., 1010. Where the act of the agent, 
although beyond the actual scope of his authority, is within its apparent 
scope, and the person dealing with the agent acts in good faith, and with 
reasonable prudence, the principal is bound. "The apparent authority, 
so far  as third persons are concerned, is  the real authority, and  hen 
a third person has ascertained the apparent authority with which the 
principal has clothed the agent, he is  under no further obligation to 
inquire into the agent's actual authority. The authority must, however, 
have been actually apparent to the third person, who in order to avail 
himself of rights thereunder, must have dealt with the a g m t  in reliance 
thereon, in good faith, and in the exercise of reasonable prudence, in 
which case the principal will be bound by the acts of the agent per- 
formed in the usual and customary mode of doing business, although 
he may ha re  acted in violation of private instructions, for such acts are 
within the apparent scope of his authority. An agent cannot, however, 
enlarge the actual authority by his own acts without some measure of 
assent or  acquiescence on the -part of his principal, whose rights and 
liabilities as  to third persons are not affected by any apparent authority 
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which his agent has conferred upon himself simply by his own repre- 
sentations, express or implied. Although these rules are  firmly estab- 
lished, their application to  particular cases is  extremely difficult. The  
liability of the principal i s  determined in any particular case, however, 
not merely by what was the apparent authority of the agent, but by 
what authority the third person, exercising reasonable care and prudence, 
was justified in believing that  the principal had under the circumstances 
conferred upon his agent." R. R. v. Smitherman, 178 N .  C., 595, 101 
S. E., 208. I n  Graham v. Insurance Co., 176 N .  C., 313, 97 S. E., 6, 
the plaintiff having failed to  show any  authority from the company to its 
soliciting agent, to whom she had given her application for the policy 
issued by the company, to bind the company by her act, a judgment 
of nonsuit mas affirmed. Brown, J., in his opinion in that  case, quotes 
with approval the principle stated by Rufin, J., in  Biggs v. Insurance 
Co., 88 N.  C., 141, as follows: "Where one deals with an agent it be- 
hooves him to ascertain correctly the extent of his authority and power 
to contract. Under any other rule, every principal would be a t  the 
mercy of his agent, however carefully he might limit his authority. 
I t  i s  t rue the power and authority of an  agent may always be safely 
judged of by the nature of his business, and will be deemed to be a t  
least equal to the scope of his duties." See Poscue v. Insurance Co.,  
19G N. C., 139, 144 S. E., 689. 

I n  the instant case, a t  the time she signed the application for a 
policy of insuranc4 upon the solicitation of defendant's agent, and paid 
to said agent the sum of $521.00, upon his representation that  he  had 
authority to receive the said sum, and to bind the defendant to return 
the same if the policy was not issued, plaintiff knew that  the annual 
premium for said policy was $105.00, and that  the sum paid by her 
to the said agent mas in  excess of the said sum;  the official receipt for 
the sum paid by her to  said agent recites that  said sum of $521.00 was 
"the first annual premium on the proposed Retirement Annuity policy'' 
on her life, and that said receipt should not be detached ('unless the 
first premium is collected." Plaintiff was thus put on notice that  the 
agent had authority to receive only the first annual premium, which 
she knew mas $105.00. H a d  she exercised reasonable prudence and due 
care she mould have ascertained that  the agent had no authority to 
receive money from an  applicant for a policy of insurance to be issued 
by the defendant in excess of the first annual premium. Upon the facts 
agreed in the instant case, the act of the agent was not only beyond 
the scope of h is  actual authority; it  was not within its apparent scope. 
We are therefore of opinion that  there was no error in the judgment 
that plaintiff recover of the defendant only the sum of $105.00, the sum 
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whicli the agent had authority to receive from her a t  the time she - 
delivered to him her application. 

While the instant case is differentiated in some respects, upon the 
facts, froni Lauze v. Sew York  Life Ins. Co. (PIT. H . ) ,  68 Atl., 31, cited 
and relied upon by defendant, the judgment herein is in accord with the 
principles oil which that  case was decided. I n  that  cascL. i t  was held 
that  the apparent scope of the authority conferred by thc company on 
the agent did not extend beyond soliciting, negotiating ziid deliveriug 
the contract. I t  was held that  the agent had no  authority, actual or 
apparent, to receive from the insured money in payment of a premium 
which became due after the issuance of the policy, notwithstanding the 
provisions of a statute in force in xew Hampshire, identicma1 with C. S., 
6304. The statute by its terms applies only to the agent T;ho negotiates 
the contract, and is limited in its application to the first or initial 
prcniiuin. I11 the absence of express authority froni the company, the 
agent who solicited tlie application has no power to bind the company 
by the receipt of money in payment of premiums whicli beconie due 
after the issuarice of the policy. Such agent has p o w r ,  under tlie 
statute to receive only the first premium which brings the policy into 
force, x l ~ e n  tlie application is accepted by the duly authorized officers 
of the company. 

I t  is said that  this is a hard case. So it is. T h e  p l~ in t i f f  cannot, 
we thii~lr upon the facts agreed, invoke the equitable principle that  
where one of two persons must suffer loss by the fraud or misconduct 
of a third person, he who first reposes the confidence, or by his negligent 
conduct made i t  possible for the loss to occur, must bear the loss. I n  
proper cases, this principle is often applied by the court!;, but we find 
riotliing in the facts agreed in this case, which calls for its application. 

We h a l e  not overlooked tlie fact in this case that  plaiiitiff made the 
payment to defendant's agent partly in money and partly in Liberty 
Bonds. I t  is  well settled that  an agent for an  insura7ce company, 
autliorizcd to receive money in its behalf i n  payment of premiums, has 
no authority to  receive anything except money, and that  the company 
is not bound by a payment made otherwise than in money. Tliis 
principlc has no application in the instant case, however, as the judg- 
ment is tha t  plaintiff recover of defendant a sum less th ,m the money 
received by tlie agent. Plaintiff was denied recovery of any sum on 
account of the Liberty Bonds. 

We find no error i n  the judgment. I t  is 
Affirmed. 

C ~ a ~ r i s o n - ,  J., dissenting: This is not an  action betmecn a principal 
and agent where the scope of the agent's authority is the authority actu- 
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ally conferred upon him by the principal, but this is an action by a third 
party and a different principle is applicable. Confusion has arisen in 
the decisions on the subject when the distinction is not kept in mind. 

The principles applicable to the facts in this action are set forth in 
R .  R .  v. Smithemnan, 178 N.  C., at  p, 598-9, as follows: "While as 
between the principal and agent the scope of the latter's authority is 
that authority which is actually conferred upon h im by his principal, 
mhich may be limited by secret instmctions and restrictions, such in- 
structions and restrictions do not affect third persons ignorant thereof, 
and as between the principal and third persons the mutual rights and 
liabilities are governed by the apparent scope of the agent's authority, 
which is that authority which the principal has held the agent out as 
possessing, or mhich he has permitted the agent to represent that he 
possesses, and which the principal is estopped to deny. The  apparent 
authority, so far as third persms are coacerned, i s  the real authority, and 
when a third person has ascertained the apparent authority with which 
the principal has clothed the agent, he is under no further obligation to 
inquire into the agent's actual authority. The authority must, however, 
have been actually apparent to the third person, who, in order to avail 
himself of rights thereunder, must have dmlt with the agent in reliance 
fhereon, i n  good faith, ccnd in  the exercise of reasonable p d e n c e ,  in 
mhich case the principal will be bound by the acts of the agent performed 
in the usual and customary mode of doing such business, although he 
may have acted in violation of private instruction, f o ~  such acts are 
within the apparent scope of h& authom'ty." (Italics mine.) Bank v .  
Haly, 143 N.  C., 326; Trollinger v. Fleer, 157 N .  C., 81;  Powell v. Lum- 
ber Co., 168 N .  C., 632; Furniture Go. v. Bussell, 171 N .  C., 474; Card- 
ulell v. Garrison, 179 N .  C., 476; Bobbitt Co. v. Land Co., 191 N .  C., 
323; Sears, Roelbuck & Co. v. Banking Co., 191 S. C., 500; Bank v. 
Slclut, 198 N. C., 589. 

Page, in his valuable work on Contracts, Vol. 3, 2d ed., part see. 1760, 
at p. 3018, states the matter thus: "Outside of the class of public agents 
the actual authority conferred by a principal upom his agent is  practi- 
cally inaccwsible to the public at large. Accordingly, persons who do 
not know what the agent's adhori ty  really .Is, are justzfied in dealing 
with h im upom the assumption that he has the authority which the prin- 
cipal indicates by his conduct thalt the agent possesses. Thus dealing 
with the agent, such persons may hold the principal on contracts outside 
the r e d  authority of fhe agent but inside his appwent autharity." 
(Italics mine.) 

C. S., 6304, is as follows: "An insurance agent or broker who acts 
for a person other than himself in negotiating a contract of insurance is, 
for the purpose of receiving the premium therefor, the company's agent, 
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whatever conditions or stipulations may be contained in the policy or 
contract. Such agent or broker knowingly procuring 1)y fraudulent 
representations payment, or the obligation for the payment, of a 
premium of insurance, shall be punished by a fine of not less than one 
hundred nor more than five hundred dollars, or be imprisoned for not 
more than one year.'' This salutary statute says yremium, i t  does not 
liniit i t  to the first prewlium as defendant contends the secret contract 
with its agent does. 

The findings of fact by the court below, agreed upon by the parties, 
are to the effect: That  one 0. A. Moran was the dulv authorized agent - 
of defendant on 8 Narch,  1925, and for some years prior and some time 
thereafter, and his territory as such agent included the town of Golds- 
boro, Mount Olive and other towns. Aniong the duties col~ferred by the 
defendant upon its said agent was to represent to  the proposed appli- 
cants the kind of policies issued by the defendant cornpan::, the expense 
of such policies to the proposed applicants and the benefits to  be derived 
by the assured with respect to each class of policies issu1:d by the de- 
fendant society. Tha t  on 8 March, 1925, the said 0. A. &ran, as agent 
of thc. defendant society solicited the plaintiff, who lived In the agent's 
territory, to accept a policy of tlie defendant known as retirement an- 
nuity policy, explaining to her the price and benefits to be derived from 
said policy, and procured an  application from said plaintiff in writing 
for such policy and collected from the plaintiff simultaneously with the 
signing of said application, as premiurn on the policy to be issued. the 
sum of $121 in  cash and four Liberty Bonds of $100 e a ~ ~ l i ,  all of the 
ralue of $521. Tha t  said amlication mas never turned in to the de- 
fendant and the said defendant knew nothing of the tralisaction until 
informed by letter from the plaintiff dated 7 March, 1929. 

The defendant company, the principal and Moran his  agent, had a 
secret agreement, as above set forth, unknown to plaintiff, that  the agent 
"is not under any circumstances authorized to receipt for deferred or 
renewal premiums." At  the time he had this secret agreement with 
defendant he had been for years an  agent for defendant selling insur- 
ance in Goldsboro, Mt.  Olive and other towiis. H e  had authority to 
represent to the applicant for  insurance the kind of policies issued, the 
expense of such policies, tlie benefit to be derived by the assured with 
respect to each class of policies issued by defendant company. H e  had 
an  official receipt, the one in the present case, No. h 233fL29 furnished 
him by the defendant company. On this receipt, furnished him by the 
company, he receipted her for $521. 

Under all this indicia of apparent authority he, as agent of defendant 
company for long years in that  locality, solicited the plairtiff to accept 
a policy known as a retirement-annuity policy and collected at the time 
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as premium on the policy to be issued the sum of $121 in cash and four 
Liberty Bonds of $100 each, all of the value of $521. The other repre- 
sentations made to plaintiff to obtain this money I need not repeat-they 
are set forth above. At the time he collected this $521, defendant had 
this secret agreement with i ts  agent, unknown to plaintiff, that its agent 
had authority only to collect the amount of the first premium, $105. 
These representations were made at  the time to procure the contract, 
and i t  is unthinkable that defendant, having given his agent all the ap- 
parent authority can now claim it is not liable for its agent's represen- 
tations by setting up a secret agreement. This Court may rely on an 
opinion of the New Hampshire Court, but, speaking for myself. such 
law is foreign to all sense of justice. w i t h  all the indicia of authority 
to obtain plaintiff's money, which she paid in good faith, and now de- 
fendant refuses to return i t  on a secret agreement unknown fo p7ainti.f 
is putting a premium on secret dealings, which is abhorred in business 
methods and frowned on by law. 

I t  is well settled in this jurisdiction : "Where one of two persons must 
suffer loss by the fraud or misconduct of a third person, he vho first 
reposes the confidence, or by his negligent conduct made it possible for 
the loss to occur, must bear the loss." R. R. v. Kitchen, 91 N.  C., at p. 
44; Rank v. Lilm, 197 N .  C., at p. 418. 

The defendant held this agent out for years with all the authority to 
solicit certain kinds of insurance for it, with the official receipt on forms 
furnished by the defendant, with official numbers on them. The receipt 
given shows n o  secret ag-reement between defendant and its Bgent. The 
agent made enticing and alluring representations of n~ha t  his company 
was giving her; she relied on this agent's apparent authority, in good 
faith, and defendant's agent obtained from her five premiums on the 
policy that he had a right to solicit, amounting to $521. Now the de- 
fendant company contends that it had with its agent a secret agreement, 
unknown to plaintiff, and refuses to either give her the insurance pur- 
chased or return the $521. Such conduct on the part of defendant 
should not be upheld by this Court. I t  puts the general public at the 
mercy of agents sent out to solicit insurance with all the paraphernalia 
of authority, but limited by a secret agreemenf, unknown to the unsus- 
pecting public. The facts in this case disclose that plaintiff has been 
cheated and defrauded by an agent of the defendant company, for years 
in its service, who had the power to solicit insurance with all the indicia 
of authority. The agent representing he had authority to take plaintiff's 
hard earned money, part in Liberty Bonds, saved no doubt by her for 
a '(rainy day," converting from the agent's representations the Liberty 
Bonds into a better insurance investment. The agent has gotten plain- 
tiff's money from her by his apparent authority, and a secre t  agree- 
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mmt between the principal and agent should not be allowed to defeat 
this recovery. Such secret conduct in a case of this kind should not be 
tolerated by this Court, whatever the New Hampshire Court may hold. 
That decision is only persuasive, if that, in this Court. Such secret 
agreement between the principal and agent cannot prevail against the 
apparent authority of the agent which was relied on by plaintiff in good 
faith. The main opinion, to my mind, is contrary to > h e  weight of 
authority in the nation and settled law in this jurisdiction I can see no 
reason why defendant, an insurance company, is not bound by the set- 
tled law in cases of this kind that apply to others. I t  is a matter of com- 
mon knowledge that companies like defendant require bonds frorn their 
agents, to protect them, when the agents are sent out to solicit insurance 
from the general public. 

I n  Bank v. Winder, 198 N. C., p. 18, the matter has recently been 
thoroughly discussed in reference to ownership of personal property, and 
by analogy is controlling. I t  is there said, p. 21, citing a wealth of au- 
thorities: "But an estoppel will arise against the real owner when he 
clothes the person assuming to dispose of the property with the apparent 
title to it, and the person setting up the estoppel, relying upon the fact, 
parts with something of value or extcnds credit on the faith of such ap- 
parent ownership. 10 R. C. L., 777, sec. 91. The controlling principle 
is this: Where the owner of personal property clothes another with the 
indicia of title, or allows him to appear as the owner, or as having the 
power of disposition, an innocent third party dealing with the apparent 
owner will be protected." 

I n  Couch Cyo of Ins. Law, Vol. 2 (1929), p. 1479-80, and part of 
section 517, is in full accord with the decisions of this and other courts 
on the subject. We find: "It i s  within the power of an insurance com- 
pany, as between itself and its agent, to define and limit he powers of 
the latter, but it is equally well settled that the rights of innocent third 
parties dealing with an agent, within the apparent scope of his authority, 
cannot be affected by private instructions to such agent, of which they 
hare no notice or knowledge, or by secret limitations upon his authority. 
I n  fact, it is clear that insurance companies are responsible for the acts 
of their agents within the general scope of their business intrusted to 
their care, and that no limitations of their authority will Je binding on 
parties with whom they deal, which are not brought to the knowledge of 
those parties, especially where such persons rely in good faith upon his 
apparent authority. Undoubtedly, if an officer of an insurance company 
assumes to possess certain powers, and the nature of his employment 
justifies the assumption of authority, and the party dealing with him has 
no notice of want of the claimed authority, and there is nothing to war- 
rant an inference to the contrary, the company is bound, even though 
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he had no such power as claimed. And it would seem to be especially 
true, as i t  has been held, that limitations upon the powers of, 6 secret 
instructions to, a general agent, do not bind third persons dealing with 
him without notice thereof; also, that it is no defense that the general 
agent departed from private instructions when acting within the general 
scope of his authority, unless such instructions be made public, or the 
insured has notice, or unless the party dealing with the agent is, by 
reason of the attendant circumstances, or something in the nature of the 
business, or by custom, or by a course of dealing, or otherwise, put upon 
inquiry as to the exact limits of the agent's authority. . . . (P. 
1482). With respect to private restrictions as affecting the powers or 
authority, express or implied, of subagents, it is held, in application of 
the principle, that neither corporations nor individuals can escape their 
honest liabilities by secret understandings between principals and 
agents; that if a person is employed as agent of a life insurance coni- 
pany, but, by a secret contract between him and the company's general 
agent, he is to be simply a subagent, and he is held out as agent of the 
company, with the pow& to collect and pay over premiums'to its general 
agent, the company must answer for collections made by him, but not 
turned over to it," etc. 

There is nothing to indicate in the findings of fact that plaintiff knew 
or in the exercise of due care might have known that defendant's agent 
did not have authority to receipt for her $521. 

I n  fact, the twelfth finding shows to the contrary: "That the plaintiff 
had no knowledge of the contents of said written contract, nor of any 
specific limitation upon the agency of said 0. A. Moran until after this 
answer filed by the defendant therein." 

This finding is inadvertently overlooked in the main opinion. The 
agent of defendant took $121 in cash and four Liberty Bonds, the 
equivalent about which no question is raised, and gave the receipt for 
$521 cash, and in the receipt called it "the first annual premium on pro- 
posed retirement annuity," etc. Defendant's agent deceived plaintiff, 
and by the receipt called-it the first annual prem:um, and should be the 
loser. How did plaintiff know that defendant's agent only had the right 
to take money-he took the equivalent as money and receipted her for 
$521. Then again, the receipt says "This receipt must not be detached 
unless first premium is collected"-that is exactlv what was done. the 
first premium and more was collected. 

I am authorized to say that the Chief Justice concurs in this dissent. 
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(Filed 2 July ,  1930.) 

1. Municipal Corporat ions  K c-Where c l e rk  er roneously  places s u m  i n  
s ink ing  fund ,  c i ty  m a y  co r rec t  the e r r o r  and otherwise  app ly  it. 

While sinking funds  provided for  the retirement of municipal bonds may 
not be diverted f rom t h a t  purpose to other municipal requirements by a 
citg, Constitution, Art. 11, sec. 30, C. S., 2069(s) ,  a sLm erroneously 
placed on the  Imoks of the city in a siuking fund by a clerk without au -  
thorization, which sum was actually derived f rom profits from the 
municipal electric plant, does not fa l l  within the  constitutional or s ta tu-  
tory inhibitions, and the city may by ordinance correct the  error of the 
clerk and use the funds  for other lawful municipal purposes. 

2. Municipal Corporat ions  B d-In t h i s  case  held:  s u b m i s ~ i o n  to v o t e ~ s  
of ques t ion  of en la rg ing  c i ty  e lec t r ic  p l a n t  was n o t  necessary. 

Where a city has  acquired fo r  municipal purposes a n  electric power and 
light p lant  af ter  submitting the  question to i t s  voters according to the  
provisions of i t s  charter,  the  corresponding authority is  implied, nothing 
else appearing, t o  maintain the  p l t~n t  ill such a reasonable r ~ ~ a n n e r  a s  
might be necessary to guarantee a t  all  times efficiency of srerrice and the 
protectioli of the  citizens and  property of the community, and the  ques- 
tion of a n  enlargement of the plant to meet these requirements t o  be paid 
for  out  of the  profits of the plant, is  not necessary to 131. likewise sub- 
mitted to the  voters of t he  city, thc  provision of the cllnrter requiring the 
submission to the voters referring only to the initial acquisition of the  
plant. As to whether the  charter could limit the  vote to the ''qualified 
taxpaying voters," qziceve? 

3. Same--In t h i s  case  supply  of c u r r e n t  t o  outs ide  consumers  d i d  n o t  
affect ques t ion of necessity of en la rg ing  c i tg  power  plant.  

Where a city sells current  to consumers outside the  city aud the 
amount of current so distributed is so small t h a t  i t  does not affect the 
necessity of enlarging the city power p lant  in order to  f u r n i s t ~  efficient 
service to i t s  own citizens, the  questiou of the city's po\ier t o  sell the 
current to outside consumers has  no determinative bearing on thc qnes- 
tion of the city's authority to  enlarge the  power plant. 

4. Appeal a n d  E r r o r  J +Supreme Oourt  m a y  review fa1:ts i n  in junc-  
t i ve  proceedings b u t  bu rden  is o n  apypl lant  t o  show error .  

The Supreme Court on appeal in injunctive proceedings may review the 
evidence upon which the judge of the Superior Court found the facts upon 
which judgment was  entered, but the burden is on the  appellant to rebut 
the  correctness of the  fac ts  so  found by showing error  upon assignments 
thereof. 

CIVIL ACTIOK, be fo re  Nidye t te ,  J., a t  Chambers .  F r o m  LEPI'OIR. 
T h e  pla int i f f  i n s t i t u t ed  a n  ac t ion  i n  behalf  of h imself  2 n d  o t h e r  tax- 

p a y e r s  of t h e  c i t y  of K i n s t o n  a g a i n s t  the c i t y  of K ins ton ,  the mayor ,  
c h a i r m a n  of w a t e r  a n d  light commit tee ,  the c i ty  clerk,  a n d  t h e  supe r in -  
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tendent of the water and light department of said city, alleging that  the 
said municipality owns and operates i ts  electric light plant and water 
supply system and is  about to expend more than $100,000 for installa- 
tion of an  additional unit for said plant for the purpose of supplying 
electric current to customers outside the city. I t  is  further alleged that  
the present plant is adequate for supplying the needs of the inhabitants 
within the city. I t  was further alleged that  the officers of the city had 
unlawfully diverted from the sinking fund created for the purpose of 
paying the interest and principal of bonds heretofore issued the sum 
of $80,000 for the purpose of using the same in constructing an  addi- 
tional unit to the light and power plant. 

The defendant filed an answer alleging that  the present electric and 
power plant of the municipality was inadequate to meet the needs of the 
inhabitants of the city and that  enlargement of same was necessary for 
the protection of life and property of the citizens of said city, and that  
while a small amount of electricity was furnished to outlying communi- 
ties that  the amount so furnished was negligible so that  if such service 
should be discontinued the hazard of inadequate equipment mould still 
constitute a menace to the inhabitants of the city. I t  was further alleged 
in the answer tha t  the said sum of $80,000 was never a part of the 
sinking fund of the city, but was placed therein by the city clerk 
improperly for the convenience of bookkeeping. 

A preliminary injunction was issued and the cause was heard on 27 
February, 1930. 

The  judgment contains all facts essential to the determination of the 
questions of law involved and said judgment is as follows: 

"The above entitled civil action coming on to be heard on this 27 " 
February, 1930, the return day named in the temporary restraining 
order, both plaintiffs and defendants being represented, and the court 
having heard all evidence offered and argument of counsel, from said 
evidence the court finds the following facts, to wi t :  

1. That  the plaintiff is  a resident and taxpayer of the defendant, 
city of Kinston. 

2. The  defendant, city of Kinston, is a municipal corporation, in the 
county of Lenoir; and the other defendants are officers of the city as 
indicated by their titles and as shown in the complaint. 

3. The  defendant, city of Kinston, owns and operates its electric light 
and power p lant ;  the electric generating equipment consisting of one 
1500 K. W. turbo-generator and two 300 K. W. generator and engines. 

4. The  city of Kinston a t  various times and under various acts of the 
General Assembly, both private and public, has issued various bonds 
maturing a t  different dates. The  affidavit of W. B. Coleman herein 
filed contains a true and correct schedule of the bonded indebtedness of 
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the city of Kinston as of 31 May, 1929, and the statutes under which 
the said bonds are issued. As explained in said affidavit, some of the 
bonds have been paid off and discharged since 31 May, 1929, the date 
upon which the said schedule was made up, being all the bonds matur- 
ing since that date. 

5. On 1 June, 1928, there was in the hands of the trcbasurer of the 
city of Kinston the sum of $52,993.52, being the proceeds ~:ollccted from 
taxes levied to create a sinking fund for the retirement of bonds; on 
1 June, 1928, there was in the hands of the treasurer of the city of 
Kinston the sum of $5,031.29, being taxes collected and special assess- 
ments paid pursuant to chapter 202 of the Private Act:, of 1913; on 
1 June, 1928, there was in the hands of the treasurer of the city of 
Kinston the sum of $4,021.28, being taxes collected and special assess- 
ments paid pursuant to chapter 56 of the Public Laws of 1915; on 1 
June, 1928, there was in the hands of the treasurer of the city of 
Kinston the sum of $5,595.78, being taxes collected and special assess- 
ments paid pursuant to chapter 56, Public Laws of 1915, ,md carried in 
account number 2. The said sums, aggregating $67,641.87, were col- 
lected from taxes and special assessments for sinking fund purposes to 
retire the bonded indebtedness of the city of Kinston. 

6. On 1 June, 1928, there was in the hands of the treasurer of the 
city of Kinston the sum of $126,699.03, profits accumulated from the 
operation of the electric light and water system of the cii y of Kinston. 

7. The board of aldermen of the city of Kinston held a regular meet- 
ing on 2 July, 1928. Among other business attended to was business 
relating to the sinking fund and the following appears from the minutes 
thereof : 

"City clerk reports the financial condition showing a sinking fund in 
excess of water and light sinking fund, also recommends that the city 
take certificate of deposit in the amount of $120,000, equally divided 
among the three banks of the city. I t  was moved and duly seconded 
that the recommendations be accepted and so ordered." The amount 
referred to as being "in excess of $194,000" is made up of the amounts 
herein found to be on hand 1 June, 1928, aggregating $194,340.90. 

Acting under the instructions of the board of aldermen, the clerk of 
the city of Kinston set up upon his books a sinking fund account. War- 
rants were issued against the amount for $120,000, which warrants 
were turned over to the various banks of the city of Kinsfon and certifi- 
cates of deposit taken therefor. The city of Einston now holds certifi- 
cates of deposit representing this amount, which certificxtes have been 
issued in renewal of the original certificates. The balance of the said 
sinking fund account was carried as a cash balance so as to have a 
fund upon which checks could be issued for the paymert of maturing 
bonds. 
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9. Since 1 June, 1928, the city of Kinston has collected on account of 
taxes levied for a sinking fund and special assessments various amounts, 
and since said date all maturing bonds have been taken care of and 
paid off either from the money on hand in the sinking fund or from 
collections made for that purpose, there being now in the hands of the 
treasurer of the city of Kinston certificates of deposit for $160,000 and 
cash on hand, on general deposit, of $22,541.37 for sinking fund account. 

10. I n  addition to the $160,000 represented by certificates of d e  
posit and the cash balance of $22,541.37, there is also due the sinking 
fund for past due paving assessments $14,108.30, and taxes levied for 
sinking fund purposes, but uncollected, $14,581.88, making the total 
sinking fund of $211,231.55. That in addition to this amount, there is 
also in hand $7,732.61 collected pursuant to chapter 202 of the Private 
Laws of 1913; $4,827.54 collected pursuant to chapter 56 of the Public 
Laws of 1915, and $3,412.02 collected pursuant to chapter 56 of the 
Public Laws of 1915, being account number 2, on account of special 
assessments, to retire outstanding serial bonds. 

11. There is in the hands of the treasurer of the city of Kinston, 
represented by certificates of deposit or cash on account current, and 
set aside for sinking fund purposes and uncollected paving assessments 
and uncollected taxes for sinking funds, more than sufficient money with 
which to pay all bonds of the city of Kinston maturing prior to and 
including I January, 1935, other than certain serial bonds, the payment 
of which is required to be provided by taxes levied for that purpose and 
special assessments. 

12. The facts in regard to the bonded indebtedness of the city of 
Kinston, the sinking fund account, how derived and when set apart, are 
set out in the affidavit of W. B. Coleman herein filed and these findings 
of fact. The said affidavit of W. B. Coleman is found to be true and 
correct. 

13. That the charter of the city of Kinston contains, among others, 
the following provisions : 

"Sec. 15. Ownership and regulation of public utilities. The right is 
hereby granted to the city of Kinston to own or to acquire by purchase 
its public utilities, such as gas, waterworks, electric lights and under- 
ground, surface and elevated street railways, subways or underground 
conduit system for electric light, ,power and other wires used for the 
purpose of transmitting any electrlc service : Provided, that no purchase 
or expenditures shall be made under this section unless the same shall 
first have been submitted to the vote of the qualified taxpaying voters 
at an election to be held exclusively for that purpose, and the right is 
hereby granted to the city of Kinston to regulate all public utilities in 
said city and to require an efficiency for public service, and to require 
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all persons or corporations to discharge the duties and undertakings 
for the purpose of which the respective franchises were made." 

14. That the charter of the city of Kinston contains, among others, 
the following provision: "(3) All contracts of whatever zharacter per- 
taining to public improvements or the maintenance of public property 
of the city of Kinston involving an outlay of as much as $2,000 shall be 
based upon specifications to be prepared and submitted to and approved 
by the mayor and city council, and after approval, ad~ertisement of 
proposed TI-ork or improvemnt embraced in said proposed contract shall 
be made inviting competitive bids for the work proposed to be done, 
which advertisement shall be published once a week for four weeks in a 
newspaper published in the city of Kinston." 

15. That the charter of the city of Kinston contains, among others, 
the following provision: "(23) I n  making up the budget allowance for 
any current year the city council shall first make provisions for the 
payment of the interest, the creation, setting aside and preservation of 
the legal sinking fund upon any or all of the outstanding indebtedness 
of the city, and, etc." 

16. That the charter of the city of Kinston contains, among others, 
the following provision: "(Sec. 26). Taxation. The city council shall 
have the power, and it is hereby authorized, to levy annually for general 
purposes, and for the purpose of paying the interest and providing 
the sinking fund on the outstanding bonded indebtedness of the city of 
Kinston and for paying interest and making provisions for the sinking 
fund on such future bond issues as may be authorized an ad valorem 
tax on real or personal property within the corporate limits of the said 
city as defined in section 2 of this act, and on all personal property 
owned by residents of said city, including money on hand, solvent 
credits, and upon all franchises granted by the city to individuals or 
corporations and upon all other subjects taxed by the General Assembly 
a tax of not exceeding one dollar on every one hundred dollars appraised 
valuation of said property." 

17. The board of aldermen of the city of Kinston has never taken any 
official action setting aside the sum of $80,000 represented by two 
certificates of deposit introduced in evidence, to the sinking fund ac- 
count. The said sum of $80,000 was derived from profits of the electric 
light and water works system, which profits are additiona' to the profits 
represented by certificates of deposit for $120,000, which amount was 
set aside by the board of aldermen on 2 July, 1928. Such book entries 
as were made which indicate that the said sum of $80,000 was a part 
of the sinking fund were made by W. B. Coleman as clerbk for his own - 
convenience in bookkeeping and were never authorized or ratified by the 
board of aldermen. 
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18. 011 4 Sovember, 1929, the attention of the board of aldermen 
was called to this account, whereupon the resolution set out i n  the third 
paragraph of the fourth further defense was duly adopted and spread 
upon the minutes, which resolution is  as follows, to wi t :  

"Resolution to direct the city clerk of the city of Kinston to transfer 
and separate from the sinking funds account of the city of Kinston the 
sum of $80,000, derived from operation of the mater and light plants 
and improperly entered by the city clerk to the credit of the sinking 
fund account to another and proper account. 

A - 
Whereas, i t  appears to the city council of the city of Kinston that  

the clerk is carrying in his general ledger an  account under the heading 
of 'Certificate of deposit for retirement of mater and light bonds,' which 
account is intended to corer and does cover the sinking funds required 
by law to be held by the city of Kinston for the retirement of water 
and light bonds, paving assessments and sewerage bonds, and for graded 
school bonds; and, 

Whereas, it  further appears to the city council that  the amounts of 
sinking fuuds which should now be on hand and held by the city of 
Kinston, as required by law, are as follows: 

For  water and light bonds, $120,000; for paving assessments and 
sewerage and graded school bonds, $40,000, and that  the said amounts 
of $120,000 and $40,000 are on hand and held in the form of bank 
c~rt if icates of deposit, and that  the said amouuts constitute all the sink- 
ing funds required by lam and by the provisions of any bonds or other 
engagements of the city of Kinston, and, 

Whereas, it appears to the city council that  the city clerk of his own 
motion, and without any direction from the city council or any other 
official of the city of Kinston, has also entered in said account the 
additional amount of $80,000, evidenced by bank certificates of deposit, 
which represent surplus from the operation of the water and light plants, 
which aaid amount constitutes 110 part  of the sinking funds required by 
law, or by the provisions of any bonds or other engagements of the city 
of Kinston, and, 

Whereas, said fund of $80,000 should be transferred and separated 
from said sinking funds of $120,000 and $40,000 respectively, as above 
set forth, 

Now, therefore, be it, and it is hereby resolved by the city couucil of 
the city of Kinston that  the city clerk be, and he is hereby directed to 
transfer the said amount of $80,000 of surplus so derived from the 
operation of water and light plants of the city, and which constitute no 
part of the sinking funds of the city, to a new account to be set u p  by 
the said city clerk in his  general ledger under the heading of 'surplus 
fund from operation of water and light plants,' or some such similar 
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heading as  may be proper, to be held in such account for disbursement 
when and as may be directed by the city council and according to law." 

19. Tha t  the proposed enlargement of its plant will cost approximately 
$125,000. 

20. The  resolution of 4 November, 1929, is the only oflicial act which 
the board of aldermen of the city of Kinston has ever taken with refer- 
ence to the $80,000 in controrersy. 

That  there will accrue and be available for use from the operation 
of the electric light plant before 1 July,  1930, an a m m n t  sufficient, 
when added to  the $80,000 already provided, to  make more than the  
total of $125,000 needed for the proposed enlargement of the electric 
light plant. 

21. The  city of Kinston has promptly met all interest due on its 
bonded indebtedness and all bonds issued by i t  as they respectively fell 
due, either by the payment or refunding thereof, and there are now 
no bonds of the said city past due and unpaid, and no past due and 
unpaid interest coupons. 

22. That  the city had in hand, all told, money including certificates of 
deposit as of 31 January ,  1930, date of last t r ial  balance, $297,472.53. 

23. That  the amount of the bonded indebtedness of th. city of Kins- 
ton as of 31 May, 1929, was $784,000, on which there has been paid 
since said date and prior to the institution of this action, the sum of 
$20,000, leaving the total bonded indebtedness of the said city as of the 
date of the institution of this action, $764,000. 

24. That  the question of the purchase and installation of said new 
electrical unit and equipment, for  the enlargement and improvement 
of its plant, and the question of the expenditure to be made therefor, 
has not been submitted to the vote of the qualified rbters a t  an  election 
to be held exclusively for that  purpose; nor does the defeidant city pro- 
pose to  submit the question of purchase and installation of the same to  
the voters of the defendant ci ty;  nor has any referendum been requested 
or in any way asked. 

2.5. Fo r  some years past, the city of Kinston has been furnishing and 
selling electric current to the residents of the suburbs, much beyond 
the corporate limits and has furnished street lighting ill said suburbs. 
The  city has furnished the ~v i r ing  to the various residrlnts and street 
lights, and charges and receives from such suburban residents the same 
rate as is paid by the resident of the city. 

26. The  city of Kinston has entered into contracts with and supplies 
the town of Snow Hill,  in Greene County, the town of Cirifton, in P i t t  
County, and the town of Pink Hill,  in Lenoir County, by which, in 
general, the lines owned by the said towns or by other parties a re  
carried to the plant of the city of Kinston, and connwted with the  



N. C.] SPRING TERM, 1930. 79 

switchboard and electric current i s  sold to the said towns and measured 
by meters a t  the switchboards. These towns or other persons in  turn  
retail the current to the consumers and pay the city of Kinston at 
contract prices. 

27. Under contract, the city of Kinston also furnishes electric current 
to the Kennedy Farm,  owned by the Baptist Orphanage, and also to 
certain school buildings owned by the county of Lenoir. 

28. The  amount of electricity furnished to the suburban inhabitants, 
the towns above mentioned, the orphanage and the county, is incon- 
siderable compared to the amount consumed by the residents of the city 
of Kinston. The  peak load of the plant is 1,625 kilowatts; the peak 
load or maximum amount furnished to outside consumers is 245 kilo- 
watts. 

I f  all the electricity furnished to persons outside the corporate limits 
of the city of Kinston was discontinued, whatever necessity has arisen 
for the enlargement of the plant would still exist. The  furnishing of 
electricity outside the  corporate limits of the city of Kinston has not 
and does not affect the necessity which may have arisen for the enlarge- 
ment of the plant. 

29. That  the maximum supply of power to all the combined territory 
outside the corporate limits of the city of Kinston which is furnished 
by the city, is approximately 245 kilowatts, omitting power supply to 
a gin on one of the lines for a short season during the year. 

30. That  to discontinue the outside supply mentioned above would 
not remedy the existing objection and danger as herein set forth in 
this cause in the affidarits filed for the reason that the maximum load 
then remaining within the corporate limits mould be approxin~ately 1,380 
kilowatts, which is more than double the maximum capacity of the city's 
plant with the 1,500 kilowatts generator or unit out of commission. 

31. That  on 26 February, 1930, the board of aldermen duly adopted 
a resolution reading as follows: 

''A resolution relating to and providing for the enlargement of the 
electric light system and plant of the city of Kinston. 

Whereas, in the judgment of the council of the city of Kinston the 
electric light system and plant of the city is inadequate and insufficient 
for the present needs of the city and its inhabitants, and does not in its 
present capacity and condition afford reasonable protection and safety 
to the life and property of the inhabitants of said city; and, 

Whereas, the council of said city has heretofore given due considera- 
tion to the enlargement of said system and plant, and has taken steps 
to enlarge the same, and now desires to proceed with all reasonable 
expedition with the construction of such necessary and proper enlarge- 
ment ; 
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Now, therefore, be i t  and it is hereby ordained and resolved by the 
city council of the city of Kinston, that  all steps taken and arrangements 
made heretofore by the city council and by the officers and agents of 
said city under the direction of i ts  council be and the s,lme are hereby 
approved. 

Be i t  and i t  is hereby further ordained and resolved that  the present 
electric light system and plant of the city of Kinston is in the judgment 
of the council inadequate and insufficient and does not provide reason- 
able safety and protection to the life and property of the inhabitants of 
said city. 

Be  i t  and i t  is hereby ordained and resolved that  tlle officials and 
agents of said city proceed with arrangements and plans 'or the enlarge- 
ment of said system and plant to such standard size and proportion as 
in their judgment and in the judgment of the city council may be 
proper, and that  the expense and cost of the same be paid from any 
funds nhich  may have heretofore accrued or which may hereafter 
accrue from the operation of the said electric light system and plant, and 
from the water system and plant of said city, and also nhich  may have 
accrued or may hereafter accrue from any other sources irailable under 
the law for such purpose; and that  all arrangements a i d  plans for 
such construction proceed as may be permitted under the law." 

32. The court further finds that  the facts set out in the affidavits 
of W. B. Coleman, F. G. Gotifrey, R. J .  Grantham, Martin Swartz, 
W. J. McAdams and John E. Meyher filed in this cause are true. 

From the foregoing facts, the court arrives a t  the following conclu- 
sions of law: 

1. That  the sum of $80,000 in  controversy is  not and never has been 
a par t  of the sinkiug fund of the city of Kinston. 

2. That  the restraining order heretofore issued herein be and the 
same is hereby dissolved. 

From the foregoing findings of fact and conclusion:; of law, i t  is 
ordcred that  the restraining order heretofore issued be and i t  is hereby 
dissolved. 

Signed this 22 March, 1930, both plaintiffs and defendmts consenting 
that  this judgment might be signed a t  the convenience of the presiding 
judge, wherever he might be." 

From the foregoing judgment the plaintiff appealed. 

Rouse & Rouse for plaintiff .  
II. G .  Connor,  J r . ,  S u t t o n  & Greene and Dawson R. Jones for 

defendant .  
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BROQDEN, J. The record presents the following questions of law: 
1. Can a municipal corporation owning an electric light and power 

system enlarge the same and expend therefor funds derived from the 
operation thereof? 

2. Can a municipal corporation use any part of a sinking fund created 
by law for the enlargement, maintenance or extension of a municipally 
owned light and power or water plant? 

3. Can a municipal corporation furnish light and power to customers 
outside the city limits? 

C. S., 2787, subsections 3 and 5, empower all municipal corporations 
"to purchase, conduct, own, lease and acquire public utilities," and "to 
create, provide for, construct, regulate, and maintain all things in the 
nature of public works," etc. Furthermore, section 15 of the charter of 
the city of Kinston expressly authorizes the municipality to purchase 
an electric light plant and "to regulate all public utilities in said city 
and to require an efficiency for public service." The power to purchase 
said utility was contingent upon submitting the question to the "quali- 
fied taxpaying voters at  an election to be held exclusively for that pur- 
pose." The city acquired the plaut by the method prescribed by law. 
I t  is contended, however, that said section of the city charter forbade 
an expenditure for the enlargement of a plant so acquired unless the 
question of enlargement was also submitted to a vote of the "qualified 
taxpaying voters," etc. I n  the first place, it is to be doubted whether the 
provision submitting the question to "qualified taxpaying voters" is a 
valid provision. Certainly it would seem to be an innovation to exclude 
from participation in public elections all those who are not taxpayers 
although they might be otherwise qualified to vote. However this may 
be, the proviso in the charter requiring the question to be submitted 
to popular vote, as we interpret it, refers to the initial acquisition of 
the property. Ordinarily the power to acquire property, nothing else 
appearing, would imply a corresponding power to maintain the property 
in such a reasonable manner as might be necessary to guarantee at all 
times efficiency of service and the protection of the citizens of the 
community. 

I n  the case at  bar i t  appears from the record that the board of 
aldermen found as a fact that the plant in its present condition mas 
inadequate and insufficient for the present needs of the city and its 
inhabitants. 

The trial judge also finds that the facts stated in certain specified 
affidavits are true. These affidavits are to the effect that the present 
plant must be enlarged in order to meet the reasonable needs of the 
city and to protect the property rights of the inhabitants thereof. 
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Under these circumstances we are of the opinion that  I he city has the 
power to enlarge the ~ l a n t  without submitting the quesiion of enlarge- 
ment to popular vote. The  case of Robinson v. G o l d s b ~ ~ r o ,  135 N .  C., 
382, 47 S. E., 462, is  not a t  variance with this conclusion. I n  that  case 
authority was given the board of aldermen t o  "issue bonds from time 
to  time" not to exceed, however, $200,000. A portion of the total was 
issued and thereafter the city undertook to increase the capacity of the 
plant without submitting the question t o  a vote of the people. Clearly 
the Legislature had prescribed the mode upon which $200,000 should 
be issued and the power so delegated had not been exhausted. The  Court 
remarked: "Certainly, until this power is exhausted, it excludes any 
other." I n  the present case, so f a r  as the record discloses, the original 
power was exhausted and the original mode of acquiring the light plant 
strictly complied with. 

Assuming tha t  the  city has the power to enlarge the plant, under 
the circumstances disclosed in  the record, it clearly appears that  the 
funds for such enlargement are  not to be derived from pledging the 
fai th or credit of the municipality, but from the proceecs of the opera- 
tion of the plant itself. The  right of a city to  use funds on hand for 
a public purpose is fully sustained ,by  the decisions of this Court. 
A d a m  c.  Durham, 189 N.  C., 232, 126 S. E., 611; H o h e s  v. Fayet te-  
r i l l e ,  197 N .  C., 740, 150 S. E., 624; Nash v. illonroe, : 98  N .  C., 306. 

We are  therefore of the opinion that  the first question of law raised by 
the record must be answered in the affirmative. 

The second question of law rests upon the express provision of ,Irticle 
11, section 30, of the Constitution of North Carolina which established 
the inviolability of sinking funds provided for the retirement of bonds. 
The  constitutional provision is further enforced by C. S., 2969(s), which 
provides in  substance that  any member of a board or any disbursing 
officer who shall knowingly vote for the diversion of EL sinking fund 
~-aiscd by taxation shall be guilty of a felony. Therefore, the second 
question of law raised by the record must br answered in the negative. 
However, the tr ial  judge finds as a fact that  the $80,000 which the city 
proposes to use in enlarging the light plant was derived from profits 
from the operation of said plant and r a s  placed in thl: sinking fund 
by the city clerk without authority from the board of aldermen and 
for his own convenience in keeping the record of municipal accounts. 
Therafore, it  is clear that, upon the findings of fact made by the tr ial  
judge, the $80,000 mas never a par t  of the sinking fund of the city of 
Kinston because a sinking fund is  the creature of law and not the 
creature of a bookkeeper. Hence it was entirely proper for the city to 
make its records speak the truth and to segregate this fund from the 
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general sinking fund provided by law. I t  was further found that  the 
entire cost of enlarging the plant was to  be paid solely and exclusively 
from revenue produced by the  plant, and that  no part  of the cost of such 
improvement was to be raised by taxation. 

The  third question of law has been answered in  the affirmative in the 
case of Holmes v. Fayetteville, supra. Assuming, however, that  the  third 
question should be answered in the negative, the record discloses, and 
the judge finds as  a fact that  "the furnishing of electricity, outside the 
corporate limits of the city of Kinston, has not and does not affect the 
necessity which may have arisen from the enlargement of the plant." 
Hence, the fact that a small amount of electricity was sold outside the 
city limits, has no determinative bearing upon the question of law 
involved. 

The plaintiff requests that  the facts be reviewed by this Court. The  
Court has power to review facts in injunction proceedings. Peters v. 
Highway Commission, 184 N.  C., 30, 113 S. E., 567. Nevertheless, there 
is a presumption that  the judgment and findings of fact are correct and 
the burden is  upon the appellant to assign and show error. Plott v. 
Commissioners, 187 N .  C., 125, 126 S. E., 190. 

Upon a review of the entire record, we are  of the opinion that  there is  
evidence to support the findings made by the tr ial  judge and no error has 
been suggested warranting the overthrow of the presumptiori which said 
findings create. 

Affirmed. 

TOWN O F  WAKE FOREST r. A. J. MEDLIN. 

(Filed 2 July, 1930.) 

Municipal Corporations H b---Ordinances regulating filling stations held 
constitutional and valid in this case. 

While the operation of a filling station is not a nuisance per se, i t  may 
become so, and an incorporated town has in the exercise of its police 
Dower, C. S., 2673, 2787, the authority to regulate by ordinance the opera- 
tion of gasoline filling stations within its limits when such power is not 
exercised arbitrarily or with unjust discrimination in violation of rights 
guaranteed by the State and Federal Constitutions, and held: where the 
main residential section of an incorporated town is on one side of a rail- 
road track running through its center, and the main busintss section is 
on the other side of the track, an ordinance excluding the o~eration of 
filling stations in its exclusive residential section is valid, its provisions 
applying equally to all persons similarly situated, and the ordinance 
applies to a curb gasoline pump within the excluded area. 
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APPEAL by defendant from Johnson, Special Judgt ,  a t  February 
Special Term, 1930, of WAKE. 

Cir i l  action to  recover penalty for violation of town ordinance. 
On  29 January ,  1929, the board of commissioners of the town of Wake 

Forest, pursuant to charter and general statutory authority, duly 
adopted an  ordinance, the pertinent par t  of which is as j'ollows: 

"1. That  from and after the first day  of February, 1!)29, i t  shall be 
unlawful to  erect, build, maintain or operate any station for the sale or 
distribution of gasoline, kerosene, or any other petrole~im products in 
any par t  of the town of Wake Forest west of the Seaboard Air Line 
Railway tracks." 

The penalty for violating said ordinance is fixed a t  $50 for each day 
such violation shall continue. 

F o r  a long time before the adoption of said ordinance, and for a few 
days after it took effect, the defendant operated a curb pump, or gaso- 
line filling station, and sold gasoline, i n  that  portion of the town 
affected by said ordinance. 

The town of Wake Forest (population between 1,500 and 2,000) is 
bisected from north to south by the tracks of the Seakoard Air  Line 
Railway. The  principal residential section of the town, including Wake 
Forest College and its various buildings, high school, church and resi- 
dences, is located on the west side of said tracks. Through this section, 
thus thickly populated, runs State Highway No. 50, also numbered 
Sat ional  Highway No. 1, parallel with the railroad tracks. There are 
only two mercantile establishments in this section of the town, one of 
which is owned by the defendant, i n  connection with which he has here- 
tofore operated his  curb pump or filling station. 

The  business section of the town, containing a number 3f stores, foun- 
dry, cotton-gin, saw-mill, etc., is to  be found on the east side of the 
railroad tracks. 

The ordinance recites that  ample facilities for gasoline and filling 
stations are to  be found north and south of the town limits and east of 
the railroad. 

From a directed verdict for the plaintiff, on the admitted facts, and 
judgn~cnt  for  $50 and the costs, the defendant appeals, assigning errors. 

Xi l l s  d Mills and P m  d? P o u  for plainf ig.  
Cl!/de A. Douglass and Roberf  AT. Simms for defendanf .  

STACY, C. J. All Wake Forest is  divided into two p u t s ,  in one of 
which, the business section, east of the railroad, gasoline filling stations 
a re  allowed, i n  the other, the residential section, west of the railroad, 
gasoline filling stations are not allowed. The case presents the legality 
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of such dirision and regulation. We are not now concerned with the 
validity of the ordinance as it may affect "any other petroleum 
products." 

That  the regulation of gasoline filling or gasoline storage stations 
comes ~vi th in  the police power of thc State is freely conceded; and that 
such power is  specifically conferred upon the plaintiff is likewise coil- 
ceded. C. s . ,  2673 and 2787; B u r d e n  v. r lhoskie ,  198 S. C., 9 2 ;  X a c R u e  
v. Fayet tevi l le ,  198 N .  C., 54; C l i n t o n  v. Oil Co., 193 N .  C., 432, 137 
S. E., 183; Bizzel l  v. Goldsboro, 192 N .  C., 348, 135 S .  E., 50; Cecil v. 
Tocn jes ,  228 N .  W .  ( Iowa) ,  874. 

I t  is clearly within the police power of the State to regulate the busi- 
ness of operating such stations and to declare that  in particular circum- 
stances and in  particular localities (i. e., the residential section of a 
thickly populated town or city) a gasoline filling or gasoline storage 
station shall be deemed a nuisance in fact and in law, provided this 
power is not exertcd arbitrarily, or with unjust discrimination, so as to 
infringe upon rights guaranteed by the State and Federal Constitu- 
tions. R e i n m a n  v. Li t t l e  R o c k ,  237 U .  S., 171. So  long as the regula- 
tion is not shown to be clearly unr.easonable and arbitrary, and operates 
uniformly on all persons similarly situated, the district itself being 
selected in the exercise of that  reasonable discretion necessarily accorded 
the law-making power, i t  cannot be judicially declared that there is a 
deprivation of property without due process of law, or a denial of the 
equal protection of the law, within the meaning of the constitutional 
prorisiolis on the subject. S laugh ter  H o u s e  Cases,  16 Val l . ,  36. Per-  
haps it should be observed that  the police power extends, not only to 
regulations designed to promote the public health, public morals ai~rl 
public safety, but also to those designed to promote the public con- 
venience or the general prosperity. C. B. & &. Ry. I * .  Bra inage  C o m -  
missioners,  200 U. S., 561, a t  page 592. 

A gasoline filling or gasoline storage station may not be a nuisance 
per se, but i t  may become such, like a hospital ( L a w r e n c e  1.. S i s s e n ,  173 
S. C., 359), a livery stable (8. v. Bass ,  171 S. C., 781), a dance hall 
(8. 1 . .  VanHooX.,  182 N .  C., 831), a sawinill ( B u r g e r  1 . .  R n z i f h ,  156 
N. C., 323), or a poolroom ( B m n s w i c k - B a l k e  Co, v. J feck lenburg ,  181 
N.  C., 386), because of its location or by reason of the manner in which 
i t  is  conducted. Oil and gasoline, invariably used and stored in such 
stations, are so highly inflammable and explosive that  they may, and do, 
increase the danger to fire, no matter how carefully the buildings are 
constructed and how noncombustible their materials. And although 
lawful and necessary buildings, they are of such character that regula- 
tion of the place of their erection and use comes well within settled 
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principles relating to the exercise of the police power. "The Sta te  is not 
bound to wait unti l  contagion is  communicated from hospital estab- 
lished in tlie heart of a ci ty;  i t  may prohibit the establishment of such 
hospital there, because i t  is  likely to spread rolltagion. f3o the keeping 
of dangerous explosives and inflarnrnable substances, and the of 
buildings of combustible materials within the limits of a dense popula- 
tion may be prohibited because of tlie probability or possibility of public 
injury." lValker, J., i n  Durham v. C o t t o n  Mills,  141 N .  C., p. 636. 

I s  the ordinance in questioii void for arbitrariness or unjust dis- 
crimination? We think not. I t  operates on all alike within the terri- 
tory affected, and all within the prescribed limits are nffected by i ts  
terms. 8. v. Roberts ,  198 N .  C., 70. The town of TYake Forest is 
naturally separated into business and residential sections by the tracks 
of the Seaboard Air  Line Railway. What  was said in Turner v. Arew 
Bern, 187 N. C., 541, 122 S. E., 469, would seem to be a direct authority 
for upholding the present ordinance. We are content to rest our decision 
on the substance of that  opinion. 

The  appropriateness of the proceeding, a civil action q plaintiff to 
collect the penalty incurred under the ordinance, is  not questioned. 
8. v. Aberne thy ,  190 N. C'., 768, 130 S .  E., 619. 

Affirmed. 

CLARKSON, J ., dissenting : 1 he uncontradicted testimonj ill this actiou 
was to the effect: That  thc defendant built his store building a t  the 
present location in 1905, and has ever since that t h e  operated his busi- 
ness a t  that  location, and during all that  period has been engaged in the 
sale of gasoline a t  said place. H e  does not operate a fillil~g station or a 
garage, but only has what is commonly known as  a curb filling pump 
located beside tlie curb and drawing gasoline frorn an underground 
tank, all of the equipment being of the best approved and modern type. 
During all of the time of his operation there has never been any conges- 
tion around his place nor any accident of any kind, nor any interference 
with traffic or the safety of person or property. Therct has been no 
disorder of any kind, and there h a r e  been no fumcs or odors crnitted 
from the place and nothing unsanitary about it. There has becn abso- 
lutely 110 noise attributable to it. During the twenty-five years of 
operation there has been no fire communicated from the place of business. 
Immediately across the sidewalk from the a r b  pump is defendant's 
brick building in which is operated a dining-room for the service and 
convenience of tourists and also a small store. T h e  building is  largely 
covered by ivy and is beautified by potted plants and is k ~ p t  in a clean, 
sanitary and very attractive condition and is referred to in thr  evidence 
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as a place of beauty. The  nearest building to the brick building is the 
defendant's residence, which is a large and m o d ~ r n  and handsorne build- 
ing fitted for and used by tourists as  a lodging place. The neartst build- 
ing is a residence across the wide main street and soln~tliiilg like 139  
feet distant from the gasoline pump. Northwardly from the pump the 
nearest building is a residence more than 500 feet away. 

Dr.  Paschal1 testified in pa r t :  "My home is in Wake Forest. I hare  
been teaching a t  Wake Forest College since 1896. I am a graduate of 
Wake Forest College, and I have been living in the to.rvn of Wake 
Forest for thirty-three years. I am professor of Greek. I am thor- 
oughly familiar with the town. I am thoroughly familiar with the 
location of Mr. Medlin's home and place of business. H i s  home and 
place of business are  neat and attractire. There is  absolutely n o t h i ~ ~ g  
that is unsightly. . . . I know that Mr. Medlin has been srll- 
iiig gasoline there for a good many years. I don't know of any accident 
or injury that ever occurred in connection with his business. There 
lias bee11 110 occurrence there subject to criticism. There has been 
nothing about his place of business to cause coiigcstion of traffic. 
. . . The college with all its buildings are within the campus area 
and ualled off. None of the college property is interfered with in 
any way by Mr. Mcdlin's place. The school children are not interfered 
with in any way. . . . I haye obserred absolutely nothing a t  
Mr. Medlin's place of business that  was in any way deleterious to 
health, morals or the welfare of the people of the ton7ri of Wake Forest." 

Dr .  K. Y. Gulley, a witness for defendant, testified in pa r t :  "I ha le  
been living on Main Street in the town of Wake Forest for thirty-four 
years. During all that time I hare  been in charge of the Law Dep:wt- 
ment of Wake Forest College. N y  residence is the nearest residence on 
the east side of X a i n  Street to Mr. Nedlin's place of business. I live 
just  across the pasture from Mr. John Jlills. I am familiar ~r it11 the 
location of Mr. Medlin's place. I am familiar nit11 the town generally 
and use of the highvays. I was familiar nit11 thc location of Mr.  
Medlin's place even before lie built his store and station. The opera- 
tion of his place has been in no sense unsightly or objectionable. I l i a ~  e 
nerer seen or heard of anything in connection n i t h  i t  that had a ten- 
dency to affect the morals or welfare of the town of Wake Forest. I 
ha re  nerer seen any congestion of traffic there. There is absolutely 
nothing to affect the health of the community. 1 see nothing obj~ction- 
able to the place at all. There is notliing about the place or the opera- 
tion of it that  interferes n-ith the students of K a k e  Forest Co l l eg~  in 
any way. There are very few around there a t  all. The school children 
do not pass the Nedlin place in going to and from school. The  scliool is 
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located south of the campus. There is nothing that interferes with 
children attending the public school." 

N r .  C. Y. Holding, a witness for defendant, testified, ill pa r t :  "I pas" 
there frequently, and hare  from tinie to time observed  hi^ place of busi- 
ness and the manner in which it was conducted. Over this p r i o d  of 
years I have not a t  any time observed anything a t  or ahout N r .  Med- 
lin's place of business tliat would have a deleterious eTect upon the 
morals, health, safety or welfare of the people of tlie town of Wakr 
Forest. I t  lias a good appearance. I t s  sanitary conditi'm is good. I 
hare  never observed anything unsanitary about it a t  any time." 

Dr.  Sol. P. Holding testified in pa r t :  "I was raised a t  Wake Forest. 
I am practicing physician. I am duly licwmd. I am thoroughly 
faniiliar nit11 the tow11 of Wake Forest. 1 hare  been there for fifty- 
eight year,q. I ha re  observed Mr. Nedlin's store frequen-ly. ,Is to the 
matter of appearance, it is the nicest in town. The storo is  very dwp,  
and is a p e t t y  place. . . . The tank is aliiiost immediately in front 
of the brick building. . . . I liare not observed anything about tliat 
place tliat is a t  all unsanitary. There is notliing about the place that 
nould affect tlie health of the community." 

Other witnesses testified to the same effect. 
W h ~ t l i r r  or not a given ordinanre does constitut(, a T alitl e x ~ r c i v  of 

police p o ~ i e r  is a question not for tlii, la~rniakillg body, but for tlie court. 
('A determination by the Legielat~me as to nlint is a prolw: exercisp of 
the police p o m r  is not final and conclusire, liowcl-cr, but is subject to 
the supervision of the court. For, as has already been state,], the mere 
assertion by the Legislature that  a statutil rc~latcs to  tlie public health, 
safcty mid ~ rc l f a re  does not of itself bring such statute within the police 
power of the State. I t  is clear that  lcgislatirr, bodies u i i d ( ~  the guise of 
policc regulations protecting the public nelfarc cannot ai'bitrarily pas; 
laws which have no relation to that  subject. Wlictlicr thrz policc puwer 
lias been exercised within the proper limitations: n hetlier or not a law is 
reasonable, whether a particular measure is rlesignecl to  furtlicr some 
gorenimcntal function or to further priratc gain, and ~ilietlier an act 
bears any reasonable relation to tlie public purpose souglii to be acconi- 
plislicd, are all judicial questions. I n  like manner, the question as to 
what are subjects for  the lawful exercise of police power is a question 
for judicial determination. Therefore in its last analysic; the question 
of the validity of measures cnactrd under the police power is one for tlie 
court." 6 R. C. L., a t  pages 241, 242 ;  J I / ~ R n e  7 ' .  F a ! ~ e f f ~ r i l l ~ ,  18$ 
K. C., 51, a t  p. 66. 

Our Court says further in the McRae c a w ,  at p. 55:  (The facts in 
reference to the reasonableness of ordinances of this kind :re subjects of 
inquiry by the courts to determine the ralidity. Board of H c a l f h  v. 



N. C.] S P R I N G  T E R M ,  1930. 89 

Lezrlis, 196 S. C'., 641; Standard Oil Co. e t  al. v .  Harysville, ddr . ,  Op. 
445, Supreme Court Report, Vol. 49, p. 430." 

"111 order to sustain legislation under thc police power, the courts must 
be able to see that  its operation tends in some degree to prevent some 
offense or evil, or to preserve public health, morals, safety and welfare; 
and if the statute discloses no such purpose and has no real or sub- 
stantial relation to these objerts, or is a palpable invasion of rights 
s e c u r ~ d  by the fuiidamental law, it is the duty of the court so to ad- 
judge and thereby give effect to the Constitution." 6 R. C. L., see. 230, 
pages 242, 243, and notes 12 and 13. 

"lls to the extent of this power, i t  is to  be observed that  a city cannot 
forbid the pursuit of an  occupation in the particular locality or neigli- 
borhood merely 011 the ground that the occupation in question offends the 
sensibilities or zesthetic taste of the owners of adjacent property, and 
renders i t  less desirable for residential purposes and consequently less 
valuable. The  use must be one which constitutes a nuisance in the legal 
sense, and the regulation must be reasonable." 19 R. C. L., 11. 819, in 
section 123, note 10. 

This  Court has said, speaking through Justice Brown, in the case of 
,S. I . .  Tl'hitloc,4~, 149 K. C., 542, a t  13. 543, "Bsthetic consideratioi~s will 
not warrant its adoption, but those only which have for their object the 
safety and welfare of the community. I t  is  conceded to be n funda- 
mental principle under our system of go~ernmen t  that  the State may 
require the individual to so manage and use his property that  the public 
health and safety are best conserved. I t  is to restrict the owner in those 
uses of his property which he may ha re  as a matter of natural right and 
make them conform to the safety and welfare of established society that 
the police pouer of the State is invoked. 

"While this is  true, yet i t  is fundamental law that  the owwr  of land 
has the right to erect such structures upon it as he  may see fit and put 
his property to any use which may suit his pleasure, provided that i n  so 
doing he does not imperil or threaten harm to others. Tiedeman 
Lim., 439. 

"A11 statutory restrictions of the use of property are imposed up011 
the theory that  they are necessary for the safety, health or comfort of 
the public, but a limitation which is  unnecessary and unreasonable can- 
not be enforcecl. Although the police power is a broad one, it is not 
without its limitations, and a secure structure upon private property and 
one which is  not p e r  se an infringement upon the public saffty and is 
not a nuisance cannot be made one by legislatire fiat and then pro- 
hibited. Pates v. ; l f i l ~ m u l ; e ~ ,  10 mTall., 497; 1 Dillon Municipal Cor- 
poration, 374." 



9 0 I N  T H E  S U P R E M E  COURT. [ I99  

,\gain tlie Court on page 544 says: "Bsthetic considerations are a 
matter of luxury and indulgence rather than  a necessity, rmd i t  is  neces- 
sity alone which justifies the exercise of the police power -o take pr i ra te  
property without compensation." People v. ( k e e n ,  83 N .  Y .  Sup., 460; 
Rill Posting Co. v. Atlantic City,  71 h'. J .  Law, 73. 

The  language quoted above from the last mentioned :ase was cited 
with approval by this Court in the case of S .  1 1 .  S f a p l ~ s ,  3 57 N .  C., 637, 
37 L. R. A. (N. S. ) ,  696. 

This  Court has said in X c R a e  v. Fayet teu i l l~ ,  supra, at  p. 54, that  
"A gasoline station is not under the law per se a hazard. I t  might be to  
.oinc an 'ryesore,' but the law does not allow zsthetic twte  to control 
private property, under the guise of police power. Speaking to the sub- 
jrct we find in City of S furgeon v. TTTabash Railz~.ay Co., 17 s. W. Rep., 
2d series (310.)) a t  13. 618, tlie following: 'The city has no power to 
declare that  to be a nuisance which is not so a t  conlnlori lam or by 
statute.' Allison 2,. City of Richmond,  51 Mo. Appeals, 133; C'arprn f~~-  
z3 .  Rclian,ce Realty  Co., 103 Mo. Appeals, 480; 77 S. W., 3004; S f .  Louis 
7'. I i e r f z e b ~ r g  Packing d? Pro&~ion Co., 141 Mo., 375; 42 S .  W., 954; 
39 L. R. A., 551; 6.2 American Sta te  Reports, 516; C7.ossnzan v. Gal- 
vesfon,  112 Tex., 303; 247 S.  W., 810; 26 A. I;. R., 121C. Even where 
the general power exists to declare a nuisance, a city cannot declare the 
place of a single i n d i ~ i d u a l  to be a nuisance in  the absence of a general 
regulation applicable to all others of the same class. 1 9  R .  C. L., sec. 
117. Se i the r  can a city by virtue of the police power alone for purely 
wstlivti~ purposes limit tlie use wl~ich a person may ~nalre of his prop- 
erty. 19 R. C. L., 140." 

"While there are no precise limits to the police ponw,  it is not h o w  
ever without its limitations, since it may not unreasonably invade private 
rights, or  violate those rights which are guaranteed under eithrr Fed- 
eral or State constitutions. Accordingly it is an established principle 
that the constitutional guaranty of the right of property protects i t  uot 
only from confiscation by legislatire edicts, but also from any unjnsti- 
fixhle impain~ieut  or abridgment of this right." 6 R. ('. I>.. sec. 197,  
pagcs 19.5 to 196, Notes 16, 17  and 18. 

"Legislative restrictions upon the use of property can cnly be iuiposed 
upon the assumption that  they are  necessary for the health, comfort or 
general welfare of the public; and any law abridging rights to a use of 
property which does not infringe the rights of others, ,r limiting the 
use of property beyond what is  necessary to provide for the welfare and 
gencral security of the public, canriot be included in the police p o r e r  of 
a municipal government." 6 R .  C. L., sec. 208, p. 213, test and note 2. 

"The Legislature may regulate when regulation will protect, but may 
not suppress when inhibition will injure the party pursuing the lawful 
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vocation and proper regulations will prevent in jury  to o th~rs ."  6 R. 
C. L., sec. 214, p. 214, p. 222, text and note 10. 

"In order to sustain legislative interference by virtue of the police 
power under either a statute or a municipal ordinance it is necessary 
that  the act should have some reasonable relation to the subjects in- 
cluded in said power, and tho law must tend in a degree that  is percepti- 
ble and clear toward the preservation of the public welfare, or toward 
the prevention of some offense or manifest evil, or  to the furtherance of 
some object within the scope of the police power. The  mere assertion by 
the Legislature that  a statute relates to the public health, safety or 
welfare does not in itself bring that  statute within the police power of 
the Sta te ;  for there must be obvious and real connection between the 
actual provisions of the police regulation and its avowed purpose, and 
the regulation adopted must be reasonably adopted to accomplish the 
end sought to be attained. One application of the familiar rule that the 
validity of a n  act is to be determined by its practical operation and 
cffect and not by its titlc or  declared purpose is that  a constitutional 
right carlnot be abridged by legislation under the guise of police regula- 
tion ; since the Legislature has no power under the guise of police regu- 
lation to inrade arbitrarily the personal rights and personal liberty of 
the individual citizen or arbitrarily to interfere with private business or 
impose unusual and unnecessary restrictions upon lawful occupations or 
to  invade property rights." 6 R. C. L., see. 227, p. 237, text and notes 
1-11, both inclusive. 

The section of the ordinance imposing the pen,alty (section 2 imposes 
no penalty), is  as follows: "That any person, firm, or corporatiou cJrect- 
ing, building, maintaining, or operating any filling station for the salc 
or distribution of gasoline, kerosene, or other petroleum products, or 
garages for the purpose of doing repair work on automobiles or other 
kind of motor vehicles, in that par t  of the town of Wake Forest lying 
nest of the tracks of the Seaboard Ai r  Line Railway after the first day 
of February, 1929, shall be guilty of violating this ordinance, and shall 
be liable to the town of Wake Forest for a penalty of fifty dollars 
($50) for each station or garage so erected, built, maintained, or 
operated; and each day such violation shall continue shall be considered 
a separate offense and shall subject the violator to a penalty for each 
day." 

The  ordinance says "Operating any filling station for the sale or  dis- 
tribution of gasoline," etc. The  plaintiff's witness called it "the little 
tank which Mr. Medlin has had out there for twenty-five years; . . . 
i t  is covered with ivy and i t  is a brick building. I t  is a pretty place." 
Can  this little curb filling pump be termed a filling station? I t  is so 
insignificant that  i t  can hardly be so termed. The gasoline that  is 
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pumped up is underground. I t  is a t  defendant's home that  he has occu- 
pied for a quarter of a century and this miniature project helps him to  
makc a living. What  is a proper exercise of police power is  for  the  
courts to determine. The  confiscation of private propert j  without com- 
pensation is  a dangerous thing, and we are fast getting i r  to quick-sand. 
It is a serious thing to turn over private property, that  is  not a nuisance 
pw SP, to the whim of different governing bodies, no matter how capable 
they may be, that today may destroy and tomorrow make alive. 

I t  is decided by all the courts that  a gasoline station is not a nuisance 
per se. This little miniature pump a t  Wake Forest has been there for  
years;-is so irisignificant that  i t  can hardly come within the purview 
of the ordinance. 

There is  not as much danger in selling gasoline in  .his miniature 
pump as in selling kerosene oil in a grocery store in a city, a tonn,  o r  
the country. Electricity used in the homes is f a r  more c aiigerous than 
this little miniature pump, so are gas ranges, oiI lamps ailti oil heater 
systems. The  coiifiscation of private property, without compensation, i s  
a dangerous thing. I t  makes chaotic the rights of priratt. property. I n  
b ~ i n g  property no person is safe, arid values are uncertain. 

"As vnrinble as the shade 
By the light quivering aspell 111:1de." 

Of course you can regulate, but this is confiscation. I n  the prescrit 
case there may be prescribed limits under the ordinance applicable to  
all, but those prescribed limits cannot confiscate private property that  is  
so used that  it is not a nuisance per se, and has no relalion, as all the 
witnessrs testify, to the public health, safety or welfare. Nor to public 
coilvenience or prosperity which latter is  elusive power and savors of 
dmigcrous encroachn~ent. Under the facts ill this case, ihe application 
of the ordinance is a dangerous precedmt and should be declarpd in- 
operative. The  modern "Tom Thumb Golf Li11l;s" nould linrdlv be 
tcrnled an  18-hole golf course. 

I t  may be noted that  it appears from tlie cvitlencc in this case that the 
I~ighway passing tlie defendant's curb pump is State Highway KO. 50, 
and is also Sat ional  Highway No. 1, and that  the same runs 011 the 
\rest side of the Seaboard Air  Line Railway Compmly's tracks from the 
northern State line to and through Wake Forest and southnardly therc- 
from for R distance of five or six miles and then crosses the rnil\wv on 
an overhead crossing. I t  is  a matter of common and public knowledge 
that it was the State's purpose to enable the users of tllis highnay to 
t r a w l  upon the same IT-ithout the necessity of crossing the railroad a t  
grade anywhere. I think i t  unreasonable and arbitrary to enact ail 
ordinance which mould prohibit the ability of the users, both State and 
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inter-state, of th i s  highway f o r  a distance of a mile and  a half o r  t ~ v o  
miles through the  town of W a k e  Forest  t o  obtain a drop of gasoline 
unless they depar t  f r o m  t h e  highway and crossed over thc  main  l ine 
tracks of the  Seaboard A i r  L ine  Rai lway  Company a t  g rade  i n  order  t o  
purchase the  same f r o m  some filling station located across tlle railroad 
i n  the  town of W a k e  Forest  a n d  nearer  to the  college properties than  the 
defendant 's place of business. T h i s  grade crossing, f r o m  the testimon? 
of witnesses is a dangerous crossing. I think the ordinance a s  applicable 
t o  defendant's place invalid. 

T h e  brief of defendant is  so thorough tha t  I have used much of it  i l l  

t he  preparat ion of this dissent. 

JULIUS MARTIN 11, THUSTEE, v. JAMES R. BUSH ET AL. 

(Piled 2 July, 1930.) 

1. Partnership A c-Where division of profits is only measure of com- 
pensation, agreement therefor is not partnership. 

While one of the principles by which a partnership relation is deter- 
mined is the sharing of the profits of an enterprise, n partners hi^ is not 
established where the dirision of profits is looked to only a h  a meticure 
for the coinpensation for services, and \\here the eridence tends to show 
only that the alleged partner exchanged notes with the one conducting a 
brokerage business for his accommodation, under an agreement for the 
mutn:tl cancellation of the notes npon their nmturity and for the payment 
of a share of the profits a b o ~ e  a certain sum as compenbation for certain 
services, and the payment of checks for a part of the profits in accord- 
ance \\ith the agreement: Held, the'evidence does not coilclusively show a 
partnership and the refusal of a directed verdict on the issue i? not error, 
the question being for the determination of the jury from the evidence 

2. Contracts A h-Where evidence supports finding t h a t  contract set 
u p  i n  pleadings was void under  C. S., 2144, judgment will be af- 
firmed. 

Where there is evidence that contracts set up by certain defendants in 
an action by the receiver of a brokerage business were founded upon 
speculation and based upon "margins," and that  no actual delivery of the 
stock was intended by the parties: Held. the evidence is suEcient to sup- 
port a finding that the contracts were void under C. s., 2141, and the 
finding is as conclusive as  the verdict of a jury, and the judgment that  
such contracts were absolutely void will be sustained. 

3. Same--Burden is on  party setting u p  contract t o  show t h a t  i t  is valid 
where vorifled pleading alleges i t  is  void under  C. S., 2144. 

Where in a n  action by an assignee and trustee under C. S., ch. 28, i t  is  
alleged that  one of the defendants was a partner in the business of the 
assignor and liable for the debts of the firm, and the other defendants 
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admit this allegation and set up and seek to recover of the plaintiff and 
the alleged partner on contract with the assignor, the alleged partner is a 
defendant in the action on the contracts and her answer setting up the 
defense that the contracts were void under C. S., 2144, as gambling con- 
tracts, places the burden on the other defendants to prove that the con- 
tracts were lawful. C. s., 2146. 

4. Appeal and E r r o r J  c-Findings of fact supported by evidence are 
binding on appeal. 

Under a compulsory reference the findings of fact by the referee upon 
supporting evidence and approved by the trial court are binding upon 
appeal to the Supreme Court, a jury trial not being demanded or the 
right thereto not being preserved. 

5. Reference D d-Where issue on trial of exceptions to referee's re- 
port is answered adversely to excepting party he mag not then move to 
conArm the referee's report. 

Where the referee's report is favorable to the appel1:int in one par- 
ticular, and he excepts to the report and the issue i~~volving all his 
claims, including the particular found in his favor, is sdbmitted to the 
jury and answered adversely to him, his motion to confirm the report is 
properly denied as being concluded by the general verdict 

APPEAL by plaintiff and certain defendants from Jo ,hson ,  Special 
Judge, a t  Xovember Special Term, 1929, of BUNCOMBE. 

Civil action in which the plaintiff seeks the aid of equity in the 
administration of his trust. 

The  plaintiff's case on appeal contains the following siatement : T h e  
complaint alleges in substance : 

1. That  the plaintiff is the trustee and assignee of the assets of the 
defendant James R .  Bush, doing business under the name and style of 
"James R. Bush Brokerage House," by virtue of an  assignment by said 
Bush to the plaintiff under the authority and in pursuance of chapter 
25 of the Consolidated Statutes of North Carolina, whe~eby  the plain- 
tiff became vested with "all and singular the outstanding debts now due 
and owing to him, the said debtor, on account or  in respect of his trade " 
or  business of stockbroker, as aforesaid; also any and a11 assets, real, 
personal or mixed, including trade debts, equities, claims, demands, 
choses in action, to which he may be in  any manner entitled"; said in- 
strument expressly authorizing and empowering the plaintiff to "call in, 
collect, compel payment of, and receive such outstanding debts," and 
particularly authorizing him "to bring such Iegal p rocee 'hgs  as i n  his 
judgment shall be necessary to properly reduce the same to possession" ; 
a n d  all said property and-ass& to  b e  held by the plaintiff upon trust 
"for the equal benefit of his said creditors, and that  the net vroceeds 
of the collection of such assets shall be applied equally upon a percentage 
basis to the discharge of proven debts held by said creditors against 
the said debtor." 
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2. That  the plaintiff, i n  the performance of the duties clevolred upon 
him by said deed of assignment, has possessed himself of all the records, 
books, papers and accounts of the debtor's said business, but that said 
records are  in such a confused and unorganized condition that the plain- 
tiff is unable to ascertain to his satisfaction the true state of thci 
accounts of said business, and that  i t  has become apparent to the plain- 
tiff that, by reason of the nature of the business of his assignor, there 
would be conflicting claims between the creditors of said business in 
respect of the validity of the claims of many of the prima facie 
creditors of said business, which must needs result in litigation and a - 
multiplicity of suits and injurious waste of the trust estate. 

3. That  the apparent liabilities of said business, including rlainis of 
the general creditors of the assignor, mould probably aggregate all 
amount in excess of $180,000; and the ralue of the undisputed assets of 
the trust estate, as will appear by the inventories which the plaintiff 
has filed in the office of the clerk of the Superior Court of Buncombe 
C>ounty, as required by law, will aggregate approximately $10,000. 

4. That  the defendant, Hope T. Hobertson, claims to be a creditor of 
plaintiff's trustor to an  amount in  excess of $100,000, but that the 
plaintiff has information, both through papers and records iu his hands 
and by parol, which lead plaintiff to believe, and he therefore alleges, 
that  the true relation of the defendant Hope T. Robertson to the brok- 
erage business of the defendant Bush is that  of a silent arid secret 
partner, so that, as against the lawful creditors of said brokerage busi- 
ness, said defendant Hope T. Robertson has no right or status as a 
creditor; and on the contrary, that  said defendant is obligated and 
bound, equally with the defendant James R .  Bush, for the payment of 
all lawful indebtedness of said brokerage business. 

5 .  That  the defendants James R. Bush and Hope T .  Robertson, 
contriving to contravene the laws and public policy of the State as to 
the individual liability of partners to the creditors of the partnership, 
and to  create an urilawful preference in favor of said Hope T. Robert- 
son in respect of liabilities incurred by her in aid of said partnership, 
had made and entered into a certain written agreement between them- 
selves, of date 14 April, 1927, attached to the complaint and marked 
"Exhibit A"; and further pursuing said unlawful designs, the defend- 
ant  Bush had executed a deed of trust to the defendant Ell is  C. Jones. 
conveying to said Jones several tracts of land therein described, in trust, 
for the purpose of securing the payment of the promissory note of the 
said Bush, i n  the sum of $50,000, payable to  Troy Wyche, but which 
said Wyche had endorsed without recourse to said defendant, Hope T .  
Robertson; by reason of which all the security, benefits and advantages 
so afforded to said defendant Hope T. Robertson by said deed of trust 
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results and inures to the plaintiff for the benefit of the crdi tors  of said 
"James R. Bush Brokerage House." 

6. That an accounting in this action is required to enable the plaintiff 
properly to discharge the duties devolved upon him by said deed of assign- 
ment; and the plaintiff prays for such an accounting, and furthermore 
prays for judgment establishing the individual liability of said Hope T. 
Robertson for the lawful indebtedness of said brokerage house, and to 
charge her as trustee for the creditors of all the security, benefits and 
advantages received by her by virtue of the aforementioned deed of trust, 
and for an accounting of said trust, for costs, and for general relief. 

Sundry of the defendants named as prima facie creditors of plaintiff's 
assignor, made answers to said complaint, in which they pleaded their 
claims as such creditors, and in which they associated themselves with 
the plaintiff in  alleging that the defendant Hope T. Robertson was a 
partner with the assign& in the conduct of said brokerage business, and 
praying that she be held liable as such. 

The defendant, Hope T. Robertson, answered said complaint denying 
that she was a partner with said Bush in said business, denying all 
material allegations of said complaint tending to charge her as such, 
and further pleading as a counterclaim for affirmative relief the in- 
debtedness of the said Bush to her on open account in the sum of 
$35,000, and by the note sccured by the deed of trust aforementioned in 
the sum of $50,000, and praying judgment accordingly. 

Upon the issues joined by said pleadings, the case was gent to W. B. 
S n o ~ r ,  Esq., by compulsory reference to try all of said issues except 
the issue as to the alleged partnership between plaintiff's assignor and 
the defendant, Hope T.  Robertson, which said latter issue was retained 
for trial by jury. 

With very few exceptions, the claims of all persons against said 
estate were disallowed by the referee upon the ground that the transac- 
tions out of which said claims arose were had in violation of the 
Trading in Futures Act, and upon exceptions to said referee's report 
the findings of said referee were in most instances sustairied, either by 
the rulings and findings of his Honor, the judge presiding, or by jury 
~ e r d i c t  in cases where trial by jury had been reserved by the claimants; 
with the result that only a very small number of the claimants had 
judgments signed in their favor. Divers claimants whose claims were 
disallowed are prosecuting several appeals to the Supreme Court, all 
of which mill fully appear by the record. 

The following issue, excepted in the order of reference, was answered 
by the jury in the negative: "Was the defendant Hope T. Robertson a 
partner with the defendant James R. Bush from and after 14 April, 
19'2'7, as alleged in the complaint?" 
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On the tr ial  of this issue the plaintiff offered in  evidence: 
1.  The  following agreement and Hope T. Robertson's admission that  

she signed i t  : 
This contract and agreement made and entered into this 1-1 April, 

1927, by and between James R. Bush, of Asheville, N. C., party of the 
first part, and Hope T .  Robertson, of Asheville, N.  C., party of the 
second part, 

Witnesseth, that  whereas, the said Hope T. Robertson has this day 
executed and delivered to the  said James R .  Bush her promissory notes 
as follows: to wit, three notes in  the sum of $10,000 each, and four 
notes in  the sum of $5,000 each, payable four months after date with 
interest after maturity, said notes to be used and discounted by the said 
James R .  Bush;  and in  exchange for the use of the above mentioned 
notes the said James R. Bush has this day executed and delivered to the 
said Hope T. Robertson his  promissory note in the sum of $50,000, 
payable to Troy Wyche, and endorsed payable t o  Hope T. Robertson 
by the said Troy Wyche without recourse, which falls due on 14  April, 
1928, without interest, and secured by deed of trust bearing even date 
herewith ; and 

Whereas, the said Hope T .  Robertson, party of the second part  hereto, 
has heretofore rendered to  the said James R. Bush, party of the first 
par t  hereto, certain services in connection with the stock brokerage 
business now conducted by him in the city of Asheville, North Caro- 
lina, and whereas, the said Hope T. Robertson proposes to assist the 
said James R .  Bush in his said business in  the future, and for and in 
consideration of the services heretofore rendered by the said Hope T. 
Robertson, i t  is nlutually agreed by and between the parties hereto as  
follows : 

That  the said James R. Bush shall pay to the said Hope T .  Robertson 
the sum of $250 on 1 May, 1927, and the sum of $500 on the first day of 
each month for a period of 1 2  months beginning 1 June,  1927, and 
thereafter as long as this contract remains in force, plus an additional 
amount each month that  the profits for the month from the brokerage 
business conducted by the  said James R. Bush exceed $1,500 above ex- 
penses; said amount to be equal to one-third of the said net profits in 
excess of $1,500. 

I t  is stipulated and agreed between the parties hereto tha t  whereas 
the notes of the party of the second part are due and payable 4 months 
after date, and the note of the party of the first part  is due and payable 
12 months after date, that  the notes of the party of the second part  
shall be renewed from time to time without interest until such time 
as  the note of the party of the first part  shall mature, and a t  which 
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times the notes of both the party of the first par t  and the party of the 
second par t  shall offset each other, unless this contract is renewed by 
mutual  consent. 

I n  witness whereof, the said parties have hereunto set their hands and 
seals in duplicate, the day and year as above written. 

JAMES R. BUSH. (Seal.) 
HOPE T .  ROBERTLOS. (Seal.) 

2. Two checks drawn by the defendant Bush, payable to Hope T. 
Robertson; one dated 1.5 April, 1927, for $3,000, and one dated 19 
April, 1927, for  $2,000. Also evidence of two other chccks drawn by 
Bush, payable to  Hope T. Robertson; one dated 30 April, 1927, for  
$250, and one dated 6 June, 192'7, for $554.49. A11 thete checks mere 
paid under the terms of the contract. 

Bush testified that the first two of these checks ($3,000 and $2,000) 
had been given to  Mrs. Robertson "for anticipated profits we expected 
the business to make-advance profits"; and that  i t  was all based on 
tlie contract of 14 April, 1927. 

3. Financial statement of Hope T. Robertson, as of 1,; April, 1927, 
showing total assets of $1,139,900, and total liabilities $218,000, given 
Bush to enable him to discount her notes in the sum of $t)0,000. 

hlrs. Robertson introduced evidence in rebuttal, and a t  the close of 
tlie evidence the issue set out above mas submitted to th3 jury. Judg- 
ment on the issue in  favor of Mrs. Robertson and appeal by plaintiff. 
The  plaintiff's exception and the exceptions of the appealing claimants 
are referred to in the opinion. 

Carter d2 Carter for plaintiff. 
Xmrimon, A d a m  d Adams and Rollins d Smathers for Hope T .  

Robertson. 
R .  R. Williams of tounsel for interested creditors. 
G. H .  Wright and J .  C. Illartin for C. H.  Cocke. 
J .  X. Homer, Jr., for T .  P. Cheesborough, Jr., S. S. Beadles, and 

Warren E. Day. 
XacRae (e. MacRae for Jessie Hicks, Hannah P. Gaskill, J .  W .  

Easfon, R. L. Raibourne, A. R.  Brozun~on, Hamilton Block, and F .  E. 
Pecklzam individually and as trustee. 

Bourne, Parker & Jones for Robt. G. Harris. 

ADAMS, J. At  the conclusion of the evidence bearing upon the issue 
of partnership the plaintiff made written request that  the judge give 
the jury the following special instruction : "The court holds as a matter 
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of law that the written contract between the defendants, James R. Bush 
and Hope T.  Robertson, of date 14 April, 1927, and the contemporary 
writings, the authenticity of which is conclusively established by the 
pleadings herein, created a partnership between said defendants, and 
the jury is, therefore, directed to answer the issue Yes." 

The prayer was declined and the issue was submitted to the jury and 
answered against the plaintiff. 

Inclusion of "the contemporary writings" seems to indicate that the 
plaintiff regarded the contract as insufficient of itself to establish the 
alleged partnership. These writings consisted of the four checks which 
Bush gave Mrs. Robertson and a signed statement of her financial con- 
dition. The plaintiff's appeal therefore presents for review the single 
question whether the papers just referred to and the contract signed by 
James R. Bush and Hope T. Robertson on 14 April, 1927, as explained 
by Wyche, Bush and Mrs. Robertson, are of such import as to demand 
compliance with the plaintiff's prayer. 

I t  is difficult to define "partnership" in terms of universal application. 
There is no one exclusive test which is uniformly recognized. A com- 
munity of interest in the property and a community of interest in the 
profits have biren held to be sufficient; but if there is neither of these 
elements, or if there is only one in the agreement, there is no partnership. 
Day e. S f e z m s ,  88 N. C., 83. Other tests are the community of power 
in the management of the business and the reciprocal relationship of 
principal and agent. I t  has been repeatedly said in our own decisions 
that the usual but not the universal test is participation in the profits 
and losses of the business. Jones v. Call, 93 N. C., 170; Kootz v. 
Tuz,ian, 118 N. C., 393; Webb v. Hicks, 123 N .  C., 244; Bolch v. 
Shuford, 195 N. C., 660. I t  is said in other cases that, as a rule, all 
persons who share in the profits of a business incur the liability of 
partners. Xof7ey c. Jones, 38 N.  C., 144; Bank v. Odom, 188 N.  C., 
672. But participation in the profits involves liability for the losses. 
Xauney v. C'oit, 86 N .  C., 463, 470. As expressed by Henderson, C.  J., 
"He who shares in the profits, which are nothing but the net earnings, 
should also share in the losses, if there be any." Cox v. Delano, 14 
N. C., 89. I t  is to be noted, however, that these cases contemplate 
participation in profits as profits-not merely as a means of ascertaining 
the compensation which under the contract is to be paid for services or 
in satisfaction of any other specific obligation. Mavney v. Coit, supra; 
Fertilizer Co. v. Reams, 105 N.  C., 283; Cossack w. Burgwyn, 112 
N. C., 304. A partnership is not created by a contract under which 
one of the parties is to have a share in the profits of an en41erprise 
as the measure of his compensation for service or attention. Lame  w. 
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Butler, 135 N. C., 419; Trus t  Co. v. Ins. Co., 173 N .  C., ,558; Gurganus 
v. Nfg.  Co., 189 N .  C., 202. 

One of the considerations recited in the contract made by Bush and 
Mrs. Robertson is "certain services" which she has performed for him 
in connection with the "stock brokerage business conducted by him in 
the city of Asheville." His  agreement to pay and her agreement to 
accept for her services "one-third the net profits in excess of $1,500 
would not, as we have shown, necessarily establish between them the re- 
lation of partners. The suggestion in Machine Co. v. Xorrow,  174 
N .  C., 198, that one who shares in  the profits of a busintss either from 
capital invested or for services rendered,-becomes a partner, must be read 
in connection with this subsequent statement: "It would be otherwise 
if it were shown that the share in the profits was mere1.y a method ,of 
fixing the amount of the salary." 

I t  would be inaccurate to say that the agreement of 14 April, 1927, 
conclusively describes the nature of Mrs. Robertson's service; it would 
be no less inaccurate to say that the agreement creates a partnership. 
Suppose, as Mrs. Robertson testified, Bush was to pay and she was to 
receive $500 a month and a percentage of the profits for the use of the 
notes ($50,000) which she executed for Bush's accominodation : the 
transaction would be a loan by Mrs. Robertson and an agreement by 
Bush to repay the amount borrowed at all events, and wcluld be upheld 
as falling within the principle pointed out in Fertilizer Co. v. Reams, 
sz~pra. The result would not be changed if we should concede that there 
is evidence tending to establish the partnership relation; the evidence is 
not conclusive, but subject to rebuttal; and the evidence relating to the 
actual intention of the parties was submitted to the jury under instruc- 
tions to which the plaintiff did not except and was determined against 
his contention. 

On the plaintiff's appeal we find no error. 

ADAMS, J. Some of the defendants in their answers to the complaint 
set up cross-actions to recover damages against Mrs. Robertson and the 
plaintiff as trustee of James R. Bush. They allege in general terms that 
they deposited with Bush, who conducted a brokerage business in Ashe- 
ville, money and stocks which he received on their account and con- 
verted to his own use. I n  bar of recovery in the cross-xtions it mas 
contended that the contracts which the claimants made with Bush are 
void because in  contravention of section 2144 of the Consolidated 
Statutes. This statute condemns certain contracts for "ful:uresn and de- 
clares them to be "utterly null and void." 
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Charles H. Cocke seeks to recover $21,607.46, alleged to be due him 
after his stock had been sold and after his account had been charged with 
certain items he owed Bush. The referee's findings of fact with respect 
to this claim occupy four pages. The trial judge approved them and 
made the additional finding that the claimant did not intend to take 
personal delivery of the stock, but did intend that Bush mould take 
charge of his orders, and that he should have the right to pay Bush the 
balance due if he desired and should be financially able to do so. 

The invalidity of the claims in question was set up in  the answer of 
Mrs. Robertson. C. S., 2146, provides that when a defendant specifically 
alleges that the cause of action is founded upon a contract made void by 
statute and the answer shall be verified, the burden shall be upon the 
party asserting the cause of action to prove by proper evidence that the 
contract is lawful in its nature. The judge held in effect that this had 
not been proved and concluded that this claim is invalid. His findings 
of fact are supported by the evidence and are binding upon this Court; 
and we have disco~~ered no sufficient cause for disturbing his conclusions 
of law, after considering them in the light of the claimant's argument 
and the authorities cited in his brief. Welles v. Satterfield, 190 N .  C., 
89 ; McGeorge v. Nicola, 173 N. C., 707. 

Other claimants appealed. Thomas P. Cheesborough, Jr., X. N. 
Beadles, W. E. Day, A. R. Brownson, Hamilton Block, Frank E. Peck- 
ham, and Frank E. Peckham, assignee, sought to recover the value of 
certain stocks closed out at  the time of Bush's failure and balances 
alleged to be due on account of money deposited with Bush, some of them 
during a long course of dealings in  buying and selling stocks. Xo par- 
ticular benefit would be derived from a minute discussion of the excep- 
tions entered by the respective parties. There is ample evidence to 
sustain the finding that Bush operated a "bucket shop" brokerage; that 
the various transactions were founded upon speculation and based upon 
('margins"; and that there was no intention of the parties that actual 
delivery of the stock should be made. We affirm, the judgment invali- 
dating these claims and declaring them to be null and void under the 
statute. 

With respect to the claim of R. G. Harris the trial court found the 
facts to be that the claimant had purchased ('curb stocks" of the value 
of $5,299.25, for which he made full payment at  the time of the pur- 
chase; that he had left these stocks with Bush, and that Bush had con- 
verted them. The court held as a conclusion of law that the claimant is 
entitled to recover $5,299.25, tho value of the curb stocks, but is not en- 
titled to recover $10,995.71, which grew out of transactions prohibited 
by the statute. The claimant excepted to the latter conclusion. 
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I f  we concede the testimony to be conflicting upon the point in  dis- 
pute there is a t  least some evidence in support of the finding that the 
parties dealt in "futures" based upon "margins," and di3  not contem- 
plate the actual delivery of the stock; and this finding is as conclusive 
as the verdict of a jury. L4s to this claim the judgment is thcrefore 
affirmed. 

The claims of Jessie H. Hicks, Hannah Y. Gaskill, J. W. Easton, 
and R.  L. Raibourne were submitted to the jury. These parties filed 
answers setting up  cross-actions for the conrersion of stock. They con- 
tend that  because Bush filed no answer to their cross-act~ons, made no 
denial of their claims, and did not plead chapter 39 of the Consolidated 
Statutes in bar of their actions, they are entitled to judgment against 
him. 

The plaintiff, as assignee of Bush, alleges that Bush and Mrs. Robert- 
son were partners. These claimants not only admit the allegation; they 
seek to recover a judgment against both. Mrs. Robertson, therefore, is a 
defendant in  these actions. She filed a n  answer specifically pleading 
chapter 39 as a defense, thereby shifting the burden of proof to the 
actors. They bore this burden throughout the trial and could not abro- 
gate i t  after final judgment. 

IJpon his findings of fact the referee concluded as a matter of law 
that  all the transactions of R. L. Raibourne were void, except the con- 
tract for  the purchase of one Tokio bond valued a t  $780.29. Thc jury 
found that Raibourne's claim was not valid. H e  then ttwdered judg- 
ment for $780.25. The judge declined to sign it, since the claimant had 
excepted to the referee's findings of fact aud conclusioiis of lam arid the 
controversy had been settled by the jury. Raibourne excepted. The 
issues he tendered were framed so as to include the whol~~l transaction, 
and the issue submitted to the jury was of equal scope. The motion to 
confirm a part of the report after the general issue had been answered 
by the jury was properly denied. 

We find no rerersible error in the instructions complained of in the 
sixth, seventh, ninth,. tenth, eleventh, and twelfth exceptic~ns, or in the 
court's refusal to give the prayers referred to in the th i~teenth ,  four- 
teenth, and fifteenth assignments of error. TT ' t7 l l~ s  P .  S a f t e r f i e l d ,  supra; 
Rurns 2'. Tomlinson, 147 N. C., 684. 

No error. 
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LUMBE~ Co. v. ELIAS. 

CITIZENS LUMBER COMPANY v. DON S. ELIAS. 

(Filed 2 Jnly, 1930.) 

1. Corporations G c - General manager of corporation has  general 
authori ty  to bind corporation i n  mate rs  within scope of i ts  powers. 

While the president of a corporation has ordinarily only the authority 
to make contracts binding on the corporation by resolution of the board 
of directors, when this position is  combined with that  of general manager 
the limitation of his power a s  the former does not apply to curtail his 
powers a s  general manager, and a s  the latter he may generally bind the 
corporation in all matters within the scope of its powers. 

2. Sam-Where corporation has power t o  purchase stock of other  like 
corporations, contract therefor by general manager is  binding o n  it. 

TVhere a corporation existing under the laws of this State has con- 
ferred upon i t  the power to acquire stock in competitive corporations, a 
contract for the purchase of such stock made by its general manager falls 
within the scope of his powers and i s  binding on the corporation without 
a resolution by the board of directors authorizing such purchase when the 
contract is  made in good faith for its advantage. 

3. Corporations G g-Corporations may ratify act of omcer by knowingly 
receiving benefits f rom the transaction. 

Where a contract is made by an officer of a corporation in good falth 
and for its benefit with knowledge of its board of directors, the corpora- 
tion by knowingly accepting the benefits of the contract may become 
bound by its terms by ratification thereof, though the one acting for it  
may not have had authority express or implied to make the contract in 
its behalf. 

APPEAL by plaintiff f r o m  Schenck, J., a t  M a r c h  Term, 1930, of 
Buivcohrn~ .  Affirmed. 

T h i s  is  a n  action, first, t o  h a r e  a contract entered into by and  between 
the president and  general manager  of the  plaintiff corporation, a n d  t h e  
defendant, f o r  t h e  purchase f r o m  the  defendant of cer tain shares of the  
common stock of another  corporation, fo r  and  in behalf of t h e  plaint i f f ,  
adjudged void, a n d  of n o  binding force or effect insofar  as  the  plaintiff 
is concerned, f o r  t h a t  said contract was not authorized by i t s  board of 
directors, o r  by  i t s  stockholders; second, to  h a r e  certain paper-writings 
executed i n  t h e  n a m e  of t h e  plaintiff corporation by  i t s  president, and  
attested by  i t s  secretary, purpor t ing  t o  bind t h e  plaintiff by i t s  guar -  
antee t h a t  cer tain certificates f o r  preferred stock, of the  p a r  value of 
$200,000, issued to  defendant by t h e  corporation, whose common stock 
h a d  been purchased f o r  a n d  t ransferred to  t h e  plaintiff, pursuan t  to  t h e  
provisions of said void contract,  would be redeemed by said corporation, 
i n  cash, a t  par ,  and on a fixed date, ordered surrendered and canceled, 
f o r  t h a t  the execution of said paper-writings i n  i t s  n a m e  by i ts  president 
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was not authorized by the board of directors, or by the !~tockholders of 
plaintiff corporation; and, third, to recover of the defendant the sum of 
$50,000, paid to defendant, out of the funds of the plaintiff, by its presi- 
dent, pursuant to the terms of said void contract. 

The facts admitted i n  the pleadings or shown by the evidence offered 
a t  the trial, are as follows : 

On or about 1 November, 1925, Walter P. Taylor, at  said date, and 
for several years prior thereto, the president and general manager of the 
plaintiff corporation, after negotiations which were known to the mem- 
bers of i ts  board of directors, and to its stockholders, purchased from 
the defendant, Don S. Elias, for  the plaintiff, three hundred shares of 
common stock of the Southern Steel and Cement Company, a corpora- 
tion organized under the laws of this State, and caused -he certificates 
for  said shares of stock to be duly transferred to the plaiitiff. I n  pay- 
ment of said shares of stock, the said Walter P. Taylor, as president 
and general manager of the plaintiff corporation, caused its check for 
$50,000, to be drawn and delivered to the defendant. This check was 
duly paid by the bank on which i t  was drawn, and charged to the 
account of plaintiff by said bank. The said Walter P. T~.ylor,  as presi- 
dent and general manager of the plaintiff corporation, further caused 
certificates for 2,000 shares of the preferred stock of plaintiff corpora- 
tion, of the pa r  value of $200,000, to be issued and delivered to the 
defendant, with the guarantee of plaintiff that i t  mould redeem said 
certificates i n  cash, at  par, on 1 Kovember, 1930, upon tender of same by 
defendant to the plaintiff. As the result of said contract of purchase, 
defendant sold and delivered to plaintiff corporation three hundred 
shares of the common stock of the Southern Steel and Cement Company, 
receiving therefor as aforesaid the sum of $250,000. Certiiicates for said 
shares of stock were duly transferred to plaintiff, and dii~idends there- 
after declared by the Southern Steel and Cement Company, out of its 
earnings, were paid to the plaintiff, as the owner of said shares of stock. 

After said purchase had been completed, pursuant to an  agreement in 
writing thereafter executed in the name of the plaintiff corporation, by 
Walter P. Taylor, as its president, and attested by D. G. Derenish, as i ts  
secretary, with its corporate seal attached, the defendant SL rrendered the 
certificates for 2,000 shares of the preferred stock of plaintiff corpora- 
tion theretofore issued to him, and accepted in lieu thereof certificates 
for 2,000 shares of the preferred stock of the Southern Steel and Cement 
Company, of the par  value of $200,000. Pursuant to said agreement, 
there was attached to each of said certificates, a paper-wr ting executed 
in the name of the plaintiff corporation by Walter P. Taylor, its presi- 
dent and attested by D. G. Devenish, its secretary, in morls as follows: 
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"State of North Carolina-County of Buncombe. 

The undersigned hereby guarantees the redemption by cash, of cer- 
tificate No. . . . . . . .  , of the Southern Steel and Cement Company's pre- 
ferred stock attached hereto, a t  par, plus accrued diridends on 1 Novem- 
ber, 1930, provided notice and demand by registered mail is given to us 
a t  least 30 days prior thereto. 

CITIZENS LUMBER COMPAXP, 
. . . . . . . . . . . . . . . . . . . .  B y  , President. 

Attest : . . . . . . . . . . . . . . . . . . . . .  , 
Secretary." 

Plaintiff is a corporation organized in 1012 under the l a m  of this 
State, with its principal office and place of business in  Buncombe 
County. During the year 1925, and for several years prior thereto, 
plaintiff was and had been engaged in the business of buying, selling 
and dealing in  building materials and supplies of all kinds, as it was 
authorized to do by its certificate of incorporation. I t  was authorized 
by its certificate of incorporation, not only to engage in said busincss, 
but also to purchase the business of any person, firm or corporation en- 
gaged in the same business. P r io r  to 1925, under this authority, plain- 
tiff had purchased and operated the business of other corporations and 
thereby earned and paid in dividends to i ts  stockliolders large sums of 
money. Such purchases had been made by the said Walter P. Taylor, as 
president arid general manager of the plaintiff corporation. 

During the year 1925, and for several years prior thereto, TTalter P. 
Taylor was and had been the president and general manager of the 
plaintiff corporation. I t s  business had grown in volume and prospered 
under his management, and its stockholders and board of directors had 
entrusted to him the full control and management of said business. 
They had implicit confidenco in his business judgment, and relied upon 
the same without question. H e  was the ovner of a large number of the 
shares of the common stock of plaintiff, and by reason of such owner- 
ship, as well as by reason of his  official relations to the plaintiff, was 
interested in its success. 

During the year 1925, and for sereral years prior thereto, the South- 
ern Steel and Cement Company, a corporation organized under the laws 
of this State, with its principal office and place of business in the city 
of Asheville in Buncombe County, was and had been engaged in the 
business of buying, selling and dealing in  building materials and sup- 
plies of all kinds. I t  was a competitor in business of the plaintiff. The 
defendant, Don S. Elias, Tvas the principal stockholder of said Southern 
Steel and Cement Company, and as such controlled its business. Walter  
P. Taylor purchased his stock, as pel1 as the stock of another stock- 
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holder, for and in behalf of the plaintiff, and after such purchase the 
business of the said Southern Steel and Cement Company was conducted 
in the interest of the plaintiff, as the owner of its common stock. 

Neither the purchase of defendant's stock in  the Sout ?ern Steel and 
Cement Company, nor the guarantee of the redemption c f  its preferred 
stock, by the paper-writings attached to the certificates issued to defend- 
ant, was authorized by resolutions adopted by the board of directors or 
by the stockholders of plaintiff corporation. The members of the said 
board of directors, who were the owners of practically all the common 
stock of the plaintiff corporation, were advised by Walter P. Taylor of 
the negotiations between him, as its  resident and general manager, and 
the defendant, for the purchase of the shares of the common stock of the 
Southern Steel and Cement Company owned by the defendant, and knew 
that said purchase had been made, and that said stock had been acquired 
and was owned by plaintiff. No objection was made by the said direc- 
tors and stockholders to the purchase of said stock at any meeting of 
said board of directors or of said stockholders, or at any other time, until 
a special meeting held at the office of the plaintiff, on 24 September, 
1928. Shortly before said meeting members of the said board of direc- 
tors learned for the first time that Walter P. Taylor, as president of the 
plaintiff corporation, in addition to the payment to defendant of the 
sum of $50,000, and the issuance to him of certificates for 2,000 shares 
of the preferred stock of the Southern Steel and Cement Company, in 
payment of the common stock purchased from defendant, had executed 
the paper-writings purporting to guarantee the redemption of said 
certificates, in accordance with the terms therein set out. At said meet- 
ing held on 24 September, 1928, resolutions were adopted, repudiating 
the contract by which the shares of common stock of the Southern Steel 
and Cement Company mere purchased by Walter P. Taylor from the 
defendant, and also repudiating the contracts with respect to the re- 
demption of said certificates for preferred stock. 

At a meeting of the board of directors of the plaintiff corporation, 
held subsequent to the meeting at which said resolutions were adopted, 
the said hoard of directors by resolution duly adoptecl, ordered and 
directed that the certificates for the three hundred shares of the com- 
mon stock of the Southern Steel and Cement Company, purchased 
from the defendant by Walter P. Taylor, and then owned by the 
plaintiff, be sold, assigned and delivered to the said Walter P. Taylor, 
upon the transfer by him to the plaintiff of a like number of the shares 
of the common stock of the plaintiff. Pursuant to this resolution, the 
said certificates were thereafter sold, assigned and delivered to the said 
Walter P. Taylor, who in payment for same transferred and assigned 
certificates for the like number of shares of the common stock of plain- 
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tiff, to the plaintiff. A t  the commencement of this action, plaintiff did 
not own the shares of the common stock which had been sold and trans- 
ferred to i t  by defendant, pursuant to the contract made with defendant 
by Walter P. Taylor, as president and general manager of plaintiff, on 
or about 1 November, 1925. Although plaintiff has an  option to repur- 
chase said stock from Walter P. Taylor, i t  has not repurchased them. 
Walter P. Taylor now owns said stock, having purchased same from 
plaintiff. The  stock is  held by a bank, i n  escrow, to be delivered to 
plaintiff when and if it  'shall exercise its option to repurchase same. 

At  the close of all the evidence, defendant's motion that  the action be 
dismissed as of nonsuit was allowed. 

F rom judgment dismissing the action the plaintiff appealed to the 
Supreme Court. 

Rollins Le. ~Smafhers, A. IIall Johnston and Shuford Le. Hartshorn for 
plaintiff. 

Bernard, Williams Le. Il'righf for defendant. 

CONXOR, J. I t  is not alleged i n  the complaint, nor mas i t  contended 
a t  the tr ial  of this action, that  the contracts entered into by and between 
the president and general manager of the plaintiff corporation, and the 
defendant, for the purchase from defendant of shares of the common stock 
of the Southern Steel and Cement Corporation, and for the paymentof the 
purchase price for said stock in accordance with the terms of the con- 
tract of purchase, were ultra vires, and therefore void and of no bind- 
ing force and effect on the plaintiff. I t  is expressly provided in the 
certificate of incorporation of the plaintiff, that  in order that  plaintiff 
may properly prosecute the business in which it was authorized therein 
to engage, '(the said corporation shall have full power and authority to 
purchase, lease and otherwise acquire, hold, mortgage, convey and other- 
wise dispose of all kinds of property, both real and personal, both in  
this State and in  all other States, territories, and dependencies of the 
United States;  to purchase the good will, business and all other prop- 
erty of any individual, firm or corporation, as a going concern, and to 
assume all its debts, contracts and obligations, provided said business 
is  authorized by the powers herein conferred." The Southern Steel and 
Cement Company was a corporation organized under the laws of this 
State and, by virtue of the powers and authority conferred upon i t  as a 
corporation by its certificate of incorporation, was engaged in  the identi- 
cal business as that  in which the plaintiff was and had been engaged a t  
and prior to the date of said contracts. Therefore the contracts to pur- 
chase from the defendant the common stock of said corporation, and to 
pay for the same, in accordance with the contract of purchase, and thus 
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acquire control of its business, mere within the express power conferred 
upon plaintiff as a corporation. I n  addition to this express power, con- 
ferred upon plaintiff by its certificate of incorporation, the plaintiff, as 
a corporation organized under the laws of this State, has the power, by 
virtue of C. S., 1166, to "purchase stock, securities, and other evidences 
of indebtedness created by any other corporation or corporations of this 
or any other state, and while owner of such to exercise all the rights, 
powers and privileges of ownership." 

I t  is not alleged in the complaint nor was it 6ontended at the trial of 
this action that the contracts entered into by and between the president 
and general manager of the plaintiff corporation, and the defendant, for 
the purchase from defendant of shares of the common stock of the 
Southern Steel and Cement Company, and for the paymwt of the pur- 
chase price for said stock, in accordance with the terms of the contract 
of purchase, were fraudulent, or not in good faith. All the evidence is 
to the effect that in entering into said contracts, the president and gen- 
eral manager of the plaintiff, and the defendant, both acted in good 
faith, and with no purpose to defraud the plaintiff. Indeed, but for the 
business depression which has occurred since the date of said contracts, 
it does not appear that they were not in the interest of the plaintiff. 
No complaint was made by the directors and stockholdws of plaintiff 
until after the business of both the plaintiff and the Southern Steel and 
Cement Company had fallen off in volume as the result of business con- 
ditions in Buncombe County and elsewhere. 

The question, therefore, presented for decision by this appeal is 
whether the president and general manager of a corporation organized 
under the laws of this State, who by virtue of his office bas full control 
and management of the business of said corporation, ms.y, without ex- 
press authority conferred by resolution of the board of directors or of 
the stockholders of said corporation, adopted in a meeting of said board 
or of said stockholders, purchase the stock of another corporation, for 
and in the name of his corporation, and bind the same by contracts in 
its name for the payment of the purchase price for said stock, where 
the purrhase of said stock is within the corporate powers of his cor- 
poration, and is made in good faith for its benefit and in its interest. 

I t  is well settled that the general manager of a corporation has larger 
and broader powers than its president. Ordinarily, the president of a 
corporation has no power to bind the corporation by contracts executed 
by him in its name, without the express authority of its board of di- 
rectors. Contracts made by him, without such authority, are not bind- 
ing upon the corporation, and unless ratified by its board of directors or 
by its stockholders, cannot be enforced against the corpoi-ation. "Aside 
from his position as presiding officer of the board of directors and of the 
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stockholders when convened in general meeting, the president of a cor- 
poration, has by virtue of his office, merely, no greater power than that 
of a director. Whaterer  authority he  has must be expressly conferred 
on him by statute, charter, o r  by-law, or the board of directors, or be 
implied from express powers granted, usage o r  custom, or the nature of 
the company's business. H e  may be, and frequently is, made tlie chief 
executive officer of the company and invested with broad general p o m r s  
of management and superintendence ; and in such case he  necessarily has 
many implied powers." 14a C. J., 93, sec. 1858(3). 

When the by-laws of a corporation provide for the election by the 
board of directors of a general manager of the corporation, and the 
board of directors by virtue of such provision, have elected a general 
manager, as in tlie instant case, i n  the absence of limitations upon his 
authority in the by-laws or by the action of the board of directors, he 
has the power to bind the corporation by contracts made in good faith, 
and within the corporate powers, without any resolution of the board of 
directors expressly authorizing the contracts. Supply Co. v. Vaclzin, 
150 N. C., 738, 64 S. E., 887. I n  Xorris v. Basnight, 179 N. C., 298, 
102 S. E., 389, it is said:  '(The contract to convey is sufficient in form, 
and having been executed by the general manager of the company, ap- 
parently within the course and scope of his powers, and in  the line of 
the company's business, is  prima fncie binding on the company. Bank 
2,. Oil Mill, 157 IS. C., 302, 73 S. E., 93;  Clowe v. Imperial Pine 
Producfs Co., 114 N. C., 304, 19 S. E., 153." 

Again in Wafson v. Mfq. Co., 147 N. C., 469, 61 S. E., 273, it is said:  
"The management of the entire business of a corporation may be en- 
trusted to its president either by express resolution of the directors, or 
by their acquiescence in a course of dealing." B r o w n ,  J., writing the 
opinion in this case, quotes with approval from Thompson on Corpora- 
tions as follows: ",4 stranger dealing with the corporation is not affected 
by secret restrictions upon his (such manager's) powers of which he has 
no notice. I n  short, the powers of one who has been appointed general 
manager of the business of the corporation are, in America, generally 
understood to be coextensive with the general scone of its business." I n  - 
the instant case there was no restriction, secret or otherwise, upon the 
powers of the president and general manager of the plaintiff corporation. 
The contracts challenged by this action were similar to  other contracts 
theretofore made by him, t h e  validity of which had never been ques- 
tioned by the corporation. 

"The general manager of a corporation has general charge, direction 
and control of the affairs of the company for the carrying on of which 
i t  was incorporated. H e  is to  be distinguished from a person who has 
the management of some particular branch of the business. While i t  
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is  said that  he is  virtually the corporation itself, and tkat  his implied 
powers are  coextensive with the general scope of the hs ines s  of the 
corporation, yet the ultimate control rests with the board of directors. 
The office of general manager is  of broader import than that  of presi- 
dent. The fact that  a person having an  active conduct of the business 
of a corporation is  also i ts  president does not operate as a limitation 
upon the powers usually exercised by its general agentii or managers. 
H i s  authority is  not limited to that  possessed by virtue of his office as 
president, but i s  incidental to the management of the business." 14a 
C. J., 94, sec. 1862(9). See, also, 7 R. C. L., 628, section 627 where i t  
is said:  "At the  present time the general business of vorporations is 
frequently entrusted to the management of a general manager, and i t  is 
well recognized that  the corporation is bound by the act3 of such man-  
ager within the apparent scope of his authority. The  fact tha t  a person 
having the general direction and active conduct of the business of a 
corporation is also its president does not operate as a limitation of the 
powers usually exercised by such agents or managers. H i s  authority 
is not limited to that  possessed by virtue of his office as president, but 
is incident to the management of the business." 

Without regard to the facts shown by all the evidence, tending to show 
that the board of directors and the stockholders of plaintiff corporation, 
ratified the contracts made by its president and general manager with 
the defendant, with respect to the purchase df the shai-es of common 
stock of the Southern Steel and Cement Company and for the payment of 
the purchase price for such shares of stock, we are of opir ion that  plain- 
tiff cannot recover in this action for that  the said contriicts were valid 
and binding on the plaintiff. Even if the contracts were not authorized, 
all the evidence shows that  they were subsequently ratif ed by the cor- 
poration, and are therefore binding upon it.  The  corporation accepted 
the benefits of the contract of purchase, with full kncwledge on the 
part of the directors that  the stock had been purchased from defendant 
by its president and general manager, and sold and transferred the 
certificates for same after the directors were fully :~dvised of the 
guarantee of redemption in  the name of the corporation of the preferred 
stock of the Southern Steel and Cement Company issued to the defendant 
in part  payment of the purchase price of the stock. See Weathersby v. 
Texas Le. Ohio Lumber Co., 107 Tex., 474, 180 S. W., 735, 7 A. L. R., 
1440 and note, in which i t  is said by the annotator that  "it i s  well estab- 
lished that  when an  officer, without authority so to do, enters into a 
contract for a corporation, and the corporation receives and retains 
the benefits of the contract after acquiring knowledge of the circum- 
stances attending its execution, i t  thereby ratified the contract and makes 
it good by adoption." See, also, Morris v. Y. & B. Ccrporation, 198 
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N. C., 70.5, where the principles upon  which t h e  doctrine of ratification 
a r e  fouiided and  t h e  decisions of th i s  and  other  courts, applying these 
principles, a r e  ful ly  discussed by Clarkson, J. 

T h e  judgment dismissing the  action, a t  the  close of t h e  evidence, on 
motion of defendant  under  C. S., 567, is  

Affirnled. 

C.  8.  SOUTHERLAND v. W. T. CRUhfP, EXECUTOR OF J .  A. 
SOUTHERLAND, DECEASED. 

(Filed 2 July, 1930.) 

1. Judgments  L a-Where record contains n o  evidence of payment of 
costs of prior action, directed verdict fo r  plaintiff will be held error. 

Where, after judgment as  of nonsuit, another action has been brought 
on the same cause of action within one year under the provisions of C.  S., 
413, and defendant mores: for judgment as of nonsuit and excepts to the 
trial court's refhsal of the motion, and on appeal the only question pre- 
s e n t ~ d  i\ nhcther the plaintiff had paid the costs of the prior action a s  
rcqu~rrd  Irj the htatute: IicTd, the burden is uDon the ~ l a i i ~ t i f f  to show 
com~liance n i t h  the statute and where the record on al)l)eal contains 
no evidence that the costs of the prior action had been paitl, a directed 
xrrdict in the plaintiff's favor will be held erroneous, and it  cannot be 
1)rerumed that such evidence n a s  properly before the jury from the fact 
that the trial court ftatcd at  the close of testimony that a s  he understood 
the e\i(ltxnce he mould hare to give a directed verdict that the costs had 
bren paid, to which counsel did not object until after a verdict in the 
l~laintiff's favor. 

2. a p p e a l  a n d  E r r o r  E g--On appeal the record imports verity. 
On appeal to the Supreme Court the record imports verity and the 

Court is bound by what i t  contains. 

ADAMS, J., dissenting ; COXNOR, J., concurs in dissent. 

APPEAL by  defendant f r o m  Daniels, J., and  a jury, a t  December 
Term,  1929, of DVPLIN. Reversed. 

T h i s  is  a n  action brought b y  plaintiff against the  defendant t o  re- 
corer  on a special contract and  on quantum meruit. T h e  ju ry  found  
tha t  there  was no special contract,  but  gave a verdict on t h e  quantum 
meruif .  T h e  defendant also set u p  t h e  plea of t h e  s tatute  of limitations. 

T h e  plaintiff offered i n  evidence summons issued 27 February,  1922, 
served 28 February ,  1922, by  sheriff of N e w  Hanover  County, i n  case 
entitled, C. S. Southerland v. J. A. Southerland. J u d g m e n t  of nonsuit 
i n  the  above case a t  December Term,  1926, J u d g m e n t  Docket No.  14, 
page No. 233. Bil l  of cost i n  above case marked "Paid." Summons  i n  
case entitled C. S. Southerland v. W. T. Grump,  executor of J. A. 
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Southerland, issued 20 January,  1927, served 31 January,  1927. Plain- 
tiff offered judgment of nonsuit in last mentioned case rendered a t  the 
a\ugust Term, 1927, also judgment of the Supreme Court a t  Spring 
Term, 1928, filed 14 March, 1928, and also judgment of the clerk of the 
Superior Court as of the juclgmcnt of the Supreme Court, rendered 

day of , 1928. Plaintiff offered sunlnlons in case of 
C. S .  Southerland v. W. T .  Crurnp, executor, issued 12 March, 1929, 
received by sheriff of Scotland County 14  Nareh,  1929, and served 14  
March, 1929. Fur ther  necessary facts will be set forth in the opinion. 

Judgment was rendered for plaintiff on the quantum met-uit. De- 
fcntlant made numerous exceptiom, and assigned errors and appealed 
to the Supreme Court. 

Oscar B. Turner for plaintiff. 
George B. W a d  for defendant. 

C ~ a n r c s o ~ ,  J. At  the close of plaintiff's evidence and a t  the close of 
all the evidencc, the defendant made motions for judgment as in case 
of nolisuit. C. S., 567. The court below overruled the motions and 
in this we think there was error. 

The sole question inrolved in  this appeal is whether the cost in the 
seco~id action was paid before the present action was ins1 ituted. 

C. S., 413 is as fo l lom:  "If an actiori is  cornmeneed ivithin the t h e  
prescribed therefor, and the plaintiff is nonsnited, or a j~ldgrnent therein 
reversed on appeal, or is arrested, the plaintiff or, if he dies aud the 
cause of action survives, his heir or representatire mag csmnience a new 
action within one year after such nonsuit, reversal, or arrest of judg- 
ment, if the costs in the original action have been paid by the plaintiff 
before the com~~lenccment of the new suit, unless the original suit mas 
brought in  forma pauperis." See Ilampfon 71. Spinning Co., 198 N .  C., 
235. 

The former action in this cause, by an opinion of the Supreme Court 
filcd 14  March, 1928, upon nlotiou for nonsuit a t  the (-lose of all the 
evidence made by defendar~ts, u:ts affirmed. Southe~limd v. C m ~ m p ,  
195 N. C., 856. The prescnt action was instituted by the issuance of 
sunirnons on 12 March, 1929-within one yc,ar after thc nousuit i n  the 
original action. 

I n  Rankin v. Oafes, 183 K. C., 517, i t  is decided that  the burden to 
repel the plea of the statute of limitations is on the plaintiff. The  de- 
fendants set u p  the plea of the one year statute of limitations. 

The  record introduced by plaintiff does not show that the co.;ts in 
the original action had been paid by the plaintiff before the commence- 
ment of the new suit. There is no erideuee that  "the original suit was 



N. C.] S P R I N G  TERM, 1930. 113 

brought in fornza pauperis." The  statute is mandatory and the burden 
is on the plaintiff to show compliance. 

Seventh issue: "Is the plaintiff's cause of action barred by the three 
year statute of limitations as alleged in the answer? Answer: KO." 

Eighth issue: "Is the plaintiff's cause of action barred by the one year 
statute of limitations, as alleged in  the answer? Answer: So." 

We find the following in the record: "I instruct you, if you believe 
the evidence in the case, you will answer the seventh issue, No, and also 
the eighth issue No. (At  the close of the testimony, the court stated 
to counsk~ on both sides, that  as he understood the evidence, he would 
hare  to charge the jury that  if they believed the evidence, they would 
decide that  plaintiff's action was not barred by the statute of limitations. 
At that  time, the court understood there was evidence, that  the cost in 
both nonsuits had been paid before the pending action had been insti- 
tuted. T o  this, counsel, all of whom heard this statement, made no 
response, and did not argue this phase of the case to the jury;  and, the 
court, a t  the conclusion of the argument charged the jury as he  had 
intimated, without objection or question on the part  of counsel. Their 
first objection to this instruction is contained in the exception to this 
part of the charge contained in defendant's case on appeal, and in their 
exception to the refusal to nonsuit.) To so much of charge as is 
embraced in brackets above, just above the statement inserted by the 
court, defendant, i n  apt  time, excepted," and assigned error. 

The judge in the court below said that  h e  "understood7' there n7as 
evidence that  the cost in both nonsuits had been paid. But  in this he 
was evidently laboring under a misappreli~nsion, for the record is want- 
ing in this respect. The  statement made by the court below and what 
occurred thereafter, does not show an admission or estoppel by counsel. 
Counsel for  defendant was careful a t  the close of plaintiff's eridence 
and a t  the close of all the evidence to make motions for judgment as in 
case of nonsuit to protect his client's rights. These rights were pre- 
served by exceptions arid assignments of error duly made. 

I t  is conceded that, on the record filed in this Court, the evidence 
of the plaintiff is not sufficient to repel the plea of the statute of 
limitations. But  it is contended that  as "the court understood there 
was evidence that the cost in both nonsuits had been paid before the 
pending action had been instituted," i t  is permissible for us to assume 
that evidence of this character was brought to the attention of the jury 
in some proper way, and may have been inadvertently omitted from the 
record on appeal. With respect to a disputed question of fact we can 
know judicially only what the record discloses. Harper v. Bullock, 195 
N. C., 448, and Harrington ?I. Wadesboro, 153 N .  C., 437, are not at 
variance with this position, but in support of it. 
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Indeed, i n  every case where the tr ial  court overrules a motion to 
nonsuit, he does so with the understanding that  the evidence is  sufficient 
to carry the case to the jury. And this is the very cuestion we are  
called upon to review. 

I n  settling the case on appeal, the careful judge did not state tha t  
there was an agreement or admission by counsel for defendant that  the 
cost had been paid, nor that  there was evidence of it--neither do we. 
The  court below was not stating contentions of the parties where i t  is 
the duty of counsel to except promptly or his objection is waived. S. v. 
Sitzodis, 189 N. C., a t  p. 571. The record imports verity, me are bound 
by what i t  contains. The  judgment is  

Reversed. 

AIJAMS, J., dissenting. The  plaintiff brought suit to recover an  amount 
alleged to be due him for providing rooms, lodging, and board for the 
defendant's testator and for service rendered in  a sale of his land. 
The jury returned a verdict upon an  implied contract, awarding the 
plaintiff $162.50 with interest for  his  service in procuring a sale of the 
land and $360 with interest for board, care, and maintenance. I n  
answer to the seventh and eighth issues the jury found that  the plain- 
tiff's action was not barred by the three-year or the one.year statute of 
limitations. 

The  defendant moved as  provided in  C. S., 567, for judgment as 
in case of nonsuit. The court denied the motion, the defendant ex- 
cepted, and the plaintiff recovered a judgment from whica the defendant 
appealed. 

The  plaintiff brought an action against J. A. Southerland in which 
the summons was issued on 27 February, 1922. Judgment of nonsuit was 
entered in December, 1926, and the bill of cost was paid. On  20 January,  
1927, the plaintiff brought suit against the defendant, executor of J. A. 
Southerland, on the same cause of action, and a t  the August Term of 
1927, the action was dismissed. On the plaintiff's appeal to the Supreme 
Court the judgment was affirmed a t  the Spring Term of 1928. On 12 
March, 1929, the plaintiff commenced the present action against the 
defendant on the same cause. I t  was heard and determin1.d a t  December 
Term, 1929, of the Superior Court of Duplin. 

The only question considered in the opinion of the Court is whether 
the plaintiff paid the cost incurred in  the second action before insti- 
tuting the present suit, as required by C. S., 415. I f  he  paid i t  his cause 
of action is  not barred. On  this point the record evidence gives us no 
information; but Judge Daniels instructed the jury to fnd ,  if they be- 
lieved the evidence, that the plaintiff's action was not barred by the 
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statute of limitations. H e  set out his reason for giving this instruction: 
"At the close of the testimony, the court stated to counsel on both sides, 
tha t  as  he understood the evidence he would have to charge the jury, 
that  if they believed the evidence, they ~ ~ o u l d  decide that  plaintiff's 
action was not barred by the statute of limitations. At  that  time, the 
court understood there was evidence, that  the cost i n  both nonsuits had 
been paid before the pending action had been instituted. T o  this, 
counsel, all of whom heard this statement, made no response, and did 
not argue this phase of the case to the jury;  and the court, a t  the 
conclusion of the argument, charged the jury as  he had intimated, 
without objection or question on the par t  of counsel. Their  first objec- 
tion to this instruction is contained in the exception to  this par t  of the 
charge contained in the defendant's case on appeal, and in their excep- 
tion to the refusal to nonsuit." 

H i s  Honor informed the attorneys that  as he understood the evidence 
he would be compelled to give the directed instruction. H e  did so a t  
the close of all the evidence; a t  the time the defendant mas required to 

his motion for nonsuit and to give the reasons for his motion. S o  
doubt his reasons were giren. The  alleged right of nonsuit turned upon 
the question whether the action was barred, and whether the action 
was barred turned upon the question whether the cost had been paid. 
I t  i s  perfectly obvious that  Judge Daniels understood from the evidence 
that the cost had been paid. H e  said so:  "At that  time the court under- 
stood there was evidence that  the cost in both nonsuits had been paid 
before the pending action had been instituted." To understand a thing 
is to comprehend or to make out the meaning of i t ;  not to guess a t  it. 
When he "understood there was eTidence that  the cost i n  both noxisuits 
had been paid" he evidently understood there mas evidence before him to 
this effect. This is the natural  and reasonable construction of his state- 
ment, for it is  hard to  see how he could have imagined there was such 
evidence or could have "labored under a misapprehension" as to  ma- 
terial evidence on the really vital point in the case. 

I t  is said, howerer, that  the record imports verity and that  i t  does 
not disclose any e~ idence  that  the cost had been paid. When the tr ial  
judge before instructing the jury stated in effect, i n  the presence of 
counsel, that  he undwstood the evidence to  be that  the cost had been 
paid and that  for this reason i t  was his  duty to give the directed in- 
struction on the last two issues, and this statement is  made a par t  of 
the case on appeal, we may safely apply the words of Holre, J., that "in 
support of the validity of the verdict and judgment i t  is proper for the 
appellate court to assume that  a fact of this character was brought to  
the attention of the jury in  some permissible way," although i t  may 
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h a w  been inadvertently omitted from the record on appeal. Harrington 
v. Wadesboro, 153 N. C., 437, cited and approved in  Harper v. Bullock, 
198 S. c., 448. 

T h e n  counsel made no response to the statement set out above it was 
natural  for the judge to conclude that  there was no difference of opinion 
as to the evidence, and that  they acquiesced in  what he said. Under 
these circumstances the defendaiit should be bound by the instruction 
of vhich  h e  now complains. T h e  legal effect would be the same if he  
knew that  an  error of fact had been committed and remained silent when 
he mas impliedly, if not expressly, invited to speak. I t  is said that  we 
can "know judicially only what the record discloses." This is t rue if 
the word "record" is intended to include the case on appeal; but the 
case on appeal discloses facts which estop the defendant. 'The controlling 
principle is not the rer i ty  of the record but the acquiescence of the 
defendant in the judge's statement of what he understood the evidence to 
be; and acquiescence imports and is founded on knowledge and consent. 

I n  the appellee's brief i t  is  said, "There is no contention that  the cost 
in both ilonsuits had not in fact been paid, as indeed there could be 
11011~." 

Fo r  the reasons given I do not concur in the opinion of the Court. 

COXSOR, J., concurs in dissent. 

STATE v. A. H. RITTER, L. E. VAUGHN, ALEX. McICENZIE A N D  

WOOLSEY WALL. 

(Filed 2 July, 1930.) 

1. Conspiracy B b-Evidence of crimiml conspiracy held sufficient to 
sustain verdict of guilty in this case. 

Evidence in this case that one of the defendants in the presence and 
with the concurrence of the other, both engaged in the cnlawful dealing 
in intoxicating liquor, offered to pay a certain sum of money for the 
killing of a person who had given information regardin!: illicit stills in 
that community, is held sufficient for a conviction of both for a conspiracy 
to kill. (See 8. c., 197 N. C., 113.) 

2. Same - Acts or declarations of conspirator is competent evidence 
against co-conspirators. 

Where two or more persons associate theniselves together in a criminal 
conspiracy, any act or declaration made by one of them in the presence 
of the others in furtherance of the common object and forming a part of 
the re8 gestct: is compet'ent in evidence against the others. 



N. C.] SPRING T E R M ,  1930. 11'7 

3. Criminal Law D &Criminal conspiracy is a felony under  s tatute  
and  Superior Court has original jurisdiction of prosecution. 

While formerly under the common law a coi~spiracy was a mi4eweanor, 
is changed by statute to a felony, C. S., 4173, a p ~ l y i n g  to crlmes of this 
class, proriding that in the case of nn offense done in secrecy and malice 
where the puniqhment is not provided for in the statute, the puilishment 
may be by imprisonment in the State prison, and C. S., 1171, detining 
crimes so punishable as  felonies, and the Superior Court has original 
jurisdiction of a prosecution for a conspiracy to kill, and the recorder's 
court does not have exclusive original jurisdiction thereof, slid improl~er 
venue inuqt he met by a plea in abatement made in apt time. ('. S., W I G ,  
before plea of not guilty. 

4. Criminal Law L i-Rulings and  instructions i n  this case held t o  b e  i n  
accordance with opinion grant ing new tr ia l  a n d  to be free from error. 

Where on appeal of a prosecution for criminal conspiracy a new trial is 
awarded because of error in the admission of certain evidence, upon the 
new trial in the Superior Court the defendant's plea of former jeopardy 
and motion to dismiss is properly disallowed, and where the admission of 
evidence and the charge of the court is in accordance with the opii~ion 
in the former appeal the defendant's esce~t ions  thereto cannot k sus- 
tained. 

5. Criminal Law I -Explanation t o  jurors why some of alleged con- 
spirators xvere being tried while others were not  is not prejudicial 
error. 

In  the course of a prosecution for conspiracy an esplanation to pros- 
pective jurors ~ h y  some of the alleged conspirators were being tried 
while others were not, and proof of the fact during the trial is held not to 
be prejudicial error entitling the defendants to a new trial. 

APPEAL by  defendants A. H. Ri t te r  and  L. E. Vaughn,  f rom Sink, 
S'pecid Judge, a t  J a n u a r y  Term,  1930, of RICHXOND. N o  error .  

T h i s  was a n  indictment against t h e  defendants f o r  conspirac?y. T h r  
bill charges t h a t  t h e  defendants "on 3 July, 1927, did wrongfully, and 
unlawful ly a n d  wilfully and  feloniously conspire and  confederate to kill  
and  murder  and  t o  cause to  be killed and  murdered one Cleveland Cagle, 
a n d  i n  carrying out said conspiracy a n d  confederation t o  kill  and  cause 
to  be killed said CagIe did unlawfully, wilfully and  f e l o ~ ~ i o u s l y  offer to 
contract to  p a y  to one Charl ie  Pa t te r son  the  sum of $200, and  t o  give 
said Pa t te r son  whiskey and  protect h i m  i n  t h c  commission of said 
murder  with the  sheriff and  other officers of Moore County, contrary t o  
t h e  f o r m  and  s tatute  in such cascs m a d e  and  provided, and  against  t h e  
peace a n d  digni ty of t h e  State." 

T h e  evidence was to  t h e  effect t h a t  one Cleveland Cagle, who lived - ,  

about  a mile  f r o m  Carthage, was active i n  prosecuting and  stopping t h e  
manufacture and  sale of intoxicating liquor i n  his  community. T h e  
evidence on  t h e  p a r t  of the  S t a t e  i n  this  regard against Ri t t e r  and  
Vaughn  was plenary. R i t t e r  said to  Cagle, when both Vaughn  and  
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Ritter were present: "By God, what do you have to do about it, you 
s- of a b-; you are breaking up all the stills and every thing else," and 
then he went to accusing and cussing. On the last night in June, 1927, 
between 12 and 1 o'clock, Caglc and certain officers captured a car about 
eight miles from Carthage; Vaughn and Woolsey Wall were in Vaughn's 
car, and they captured eighteen to twenty gallons of whiskey, in a keg in 
the back seat of the car. "We back-tracked that car from there about a 
mile or a mile and a half. I t  was a country road, and we back-tracked 
that car, and just at the break of day, we tracked that car to where i t  
had turned off that road to a fellow's house and tracked i t  in the woods 
about a quarter of a mile and in about miles of a big still where it 
had just been let out, and there must have been about 2,000 gallons of 
beer in there, and it Tvas warm. We destroyed that still." 

Vaughn was indicted and plead guilty of possessing and transporting 
liquor. 

There was abundant evidence to be submitted to the jury in regard 
to conspiracy against both Ritter and Vaughn. Alex. AfcIienzie plead 
guilty to the bill of indictment, and his evidence alone TT7as sufficient to 
be submitted to the jury, and much evidence other tl an his. Alex. 
hicKenzie testified in part:  "I called Charlic. (Patterson) and told him 
some folks wanted to see him, and he came out and we all walked domn 
to the spring. Bud (A. H.) Ritter had a coca-cola b o t t l ~  of whiskey in 
his pocket, and Charlie (Patterson) took a drink and I took a little, and 
one of the others, Vaughn or Bud, took a drink. The c;pring is about 
as far from Charlie's house as from here to the street or maybe a little 
further. They got to talking, and Bud wa~ited to know of Charlie if 
the officers mere pretty bad after a fellow for whiskey, and Charlie said, 
'Yes, they are pretty bad domn here,' and Bud said, 'I got a little job I 
would like you all to do. There is a damn son of a b-- up there that 
is turning up everything. I'll give you and Alex $100 to go up there 
and knock him in the head and let an automobile run over him and 
knock him in the head or run the automobile over him.' 'If you don't 
do it for that, I will give you $200 each, and Sheriff Fry said he would 
give $500 on the side.' I said, 'Bud, that would not be giring a man a 
chance.' H e  said 'The damn son of a b- don't need a zhance; he has 
had too many chances now.' They talked on about this Clay Cagle; they 
called him Clay or Cleve one, and said, 'We are going to come back 
down here tomorrow, and you all make up your minds and go with us 
and get him out and kill him or get him where we can get hold of him, 
and kill him, and we will give you all $500, and Sheriff F ry  will give 
you all $500. Don't you boys be drinking, as we are coming back to- 
morrow.' Bud was doing the talking. Vaughn was there and Vaughn 
said, 'Don't be drinking.' " 
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The defendants introduced no evidence. Woolsey Wall  has never 
been taken. The jury returned a verdict of guilty against Ritter and 
Vaughn. The court below rendered.judgment on the verdict. The de- 
fendants excepted and assigned numerous errors and appealed to the 
Supreme Court. 

Attorney-General Bmmmitt and Assistant Attorney-General Nash for 
the State. 

IF. R. Clegg, F. W .  Bynum, AT. iVclll'. Smith and L. B. Clegg for 
Ritter and Vaughn. 

CLARKSOX, J. This action was before this Court before, and a new 
trial granted. S. v. Ritter and Vaughn, 197 N. C., 113. I n  that opinion 
the law of what constitutes covwpiracy and the kind of evidence to sus- 
tain the charge is fully set forth. The action was sent back for a new 
trial  on the declarations of Alex. McKenzie, and i t  i s  there said at  
p. 116: "The declarations of Alex. McKenzie, made after he  had aban- 
doned the conspiracy, and not in  furtherance of the common design, but 
in  derogation of it, and i n  the absence of the other conspirators, while 
competent against him, yet, we think, are inadmissible as evidence 
against the defendants Ritter and Vaughn. S. v. Dean, supra (35  
N. C., 63)  ; S. v. Geo~ge, supra (29 N .  C., 321). Nor can the admission 
of this evidence be held for harmless error. I t  undoubtedly weighed 
heavily against defendants." 

At the tr ial  of the present action, from which this appeal mas taken, 
the defendants introduced no testimony, and at  the close of the State's 
evidence the defendants moved to dismiss the action. C. S., 4643. The 
court below overruled this motion, and in  this we can see no error. 
h contention of defendants: Did the Superior Court of Richmond 

County have jurisdiction? We think so. Conceding, but not deciding, 
that the recorder's court had exclusive original jurisdiction of all crimes 
below the grade of felony within twelve months after the commission of 
the offense, and this offense was committed within the twelve months, 
yet we think the crime of conspiracy, now a felony and not a misde- 
meanor. The crime of conspiracy at  common law was a misdemeanor. 
S. v. Jackson, 82 N. C., 565. We  think this has been changed by 
statute. 

C. S., 4171: "A felony is  a crime which is or may be punishable by 
either death or  imprisonment in  the State's prison. Any other crime 
is a misdemeanor." 

C. S., 4172: "Every person who shall be convicted of any felony for 
which no specific punishment is prescribed by statute shall be impris- 
oned in  the county jail or State prison not exceeding two years, or be 
fined, in  the discretion of the court, or if the offense be infamous, the 
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person offending shall be imprisoned in the county jail 3r State prison 
not less than four  months, nor more than ten years, or be fined." 

C. S., 4173: "A11 misdemeanors, where a specific pul~ishnient is not 
prescribed shall be punished as  misdemeanors a t  common law;  but if 
the offense be infamous, or done in secrecy and malice. or with deceit and 
intent to defraud, the offender shall be punished by inlprisonrnent i n  
the county jail or State pr i ion  for not less than four months nor more 
than ten years, or shall be fined." 

Public Lams of K. C., 1927, ch. 1, C. S., 1173, was amended "by in- 
serting after the word 'jail' before the word 'for' i n  line 5 of said section 
the following words, 'or State prison.' " 

Interpreting, then, this addition to section 4173, in connection with 
section 4171, i t  makes the particular offense in the insta it case, having 
been done in secrecy and malice, distinctly a felony. That  section is not 
defining offcnses, but providing p u n i ~ h ~ e n t  for them and it, therefore, 
sets aside, as the necessary effect of the amendment, the offenses in the 
latter clause as felonies, to be punished by imprisonment in the State's 
prison. Consequently, properly interpreted, this amendment of 1927 
creates a conspiracy formed in secreci and in malice, a felony, which, 
using the words in  section 4171, may be punishable by iniprisonment in 
the State's prison. 

Under C. S., 4606, improper venue must be met by plea in abatement. 
The defendant's plea in abatement was made in the lower court for the 
first time when this case came on for tr ial  after a new tr ial  was granted 
Rit ter  and Vaughn, therefore i t  was not made in apt time. ,L plea in 
abatement is too late after a plea of not guilty. S. u. Oliver, 186 
N. C., 329; S. v. Hooker, 186 N. C., 761; 8. v. Nitchem, 1.88 N. C., 608. 

Another contention of defendants: Are the exceptions and assign- 
ments of error of the defendants to the evidence offered over their ob- 
jection well taken? We think not. 

The  principle of law in reference to this evidence is thus stated in 
12  C. J., p. 634, par t  sec. 227(3),  under Conspiracy: "In the reception 
of circumstantial evidence, great latitude must be allowed. The jury 
should have before them and are entitled to consider every fact which 
has a bearing on and a tendency to prove the ultimate fact in issue, and 
which will enable them to come to a satisfactory conclusicln." 

Wharton's Criminal Evidence (10 ed.), p. 1672: "We may be satis- 
fied from circumstances attending a series of criminal ,lets tha t  they 
result from concerted and associated action, although if each circum- 
stance was considered separately i t  might not show conf(>deration, but, 
where linked together circumstances that  i n  themselves are  inclusive. " 
yet taken as a whole, may show that  apparently isolated acts spring from 
a common object and have in  view the promotion of a common purpose.'' 
S. 2). Andersm, 92 N. C., 732; see S. v. Brady, 107 N. C., 822. 
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I n  4 Elliott on Evidence, p. 203, part  see. 2939, the principle is  thus 
stated:  " I t  is  perhaps the universal rule that any act done, or any 
declaration made, by any one of the conspirators i n  the furtherar~ce or 
perpetrations of the alleged conspiracy may be given in evidence against 
hiniself or his coconspirators. This  rule has beer1 more aptly stated as 
fo l lo~rs :  'The law ur~doubtedly is, that  where two or more persons com- 
bine or associate together f i r  t i e  prosecution of some fraudulent or 
illegal purpose, any act or declaration made by one of them in further- 
ance of the common object, and forming a part  of the res geste, may be 
given in evidence against the other.' " S. v. Anderson, 92 K. C., 732; 
Suunders 1%. Gilbert, 156 N. C., 463; S. v. Davis, 177 K. C., 5 7 3 ;  S. L? .  

Connor, 179 N. C., 752; 5'. v. dtezcart, 189 K. C., 340; S. v. Ritter et al., 
supra. 

'I'he defendants made several other contentions : "Should the defendants' 
plea of former jeopardy and motion to dismiss in  conformity with the 
opinioli of the Supreme Court on file in this cause have been allowed?" 
W e  think not. "Is it either necessary or proper to explain to prospective 
jurors why one man is  being tried and another is  not, or  to  prove this 
fact in the tr ial  of a cause?" We see no prejudicial error from what was 
done. "Is the opinion of the Supreme Court excluding evidence on an  
appeal binding on the court below when a new tr ial  is  being had 1" We 
think the court below followed the former opinion in  trying the action. 
"Should the exceptions to the charge of the court be sustained?" We 
think not. On the whole, the charge of the court below set forth the 
law, and applied the law applicable to the facts. 

From a careful reading of the charge by the court below, we think it 
fa i r  to the defendants. I t  defined what was conspiracy, and charged: 
"If from all the evidence you shall find, beyond a reasonable doubt that  
Rit ter  and Vaughn, between themselves, agreed to kill or  to procure 
another to kill the witness, Cagle, or if they, along with Alex XcI<enzie 
and Wall, or any one else, agreed to kill or  have killed the witness, 
Cagle, and that  they so conspired and agreed among themselves with 
the intention to destroy or have destroyed the witness, Cagle, arid you 
shall be so satisfied, beyond a reasonable doubt, it  would be your duty to 
find the defendants guilty. I f ,  on the other hand, upon an examination 
of all the testimony you shall fai l  to be so satisfied, or shall accept the 
defendants' contentions that  there was no conspiracy, that  there was no 
act on their par t  from which you can infer conspiracy, or from all the 
evidence that  there was none, then i t  would be your duty to  return a 
verdict of not guilty. . . . The defendants have not gone upon the 
witness stand, which is  their privilege. Under the laws of the State of 
North Carolina, a defendant may or may not go on the witness stand, 
and the fact that  he does not go upon the witness stand shall not be cori- 
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sidered by the jury against him, and the fact that  a defendant does, or  
does not go on tlie stand, must not br  considered against him. The de- 
fendants are presumed to be innocent, and that  presumption follows 
them throughout the trial. . , . The defendants sag (speaking of 
the State's witnesses) they are not worthy of belief; that, they mere all 
drinking and were not capable of understanding the nature of their acts 
and conduct; that, the witnesses, Patterson and McKenzie, a re  interested 
parties, and that, NcKcnzie is particularly interested, and that  you 
should scrutinize his testimony and analyze it. . . . The defendants 
contend to the contrary, that  they were there for a lawful purpose, and 
while drunk, that  there was no coiispiracy to murder;  that, it  was un- 
natural  and unreal, and that, if they  had desired to  destroy or have de- 
s t r o ~ c d  the witwss Cagle, they would not have sought out a strange 
negro and a white man they were not well acquainted with, a t  least, with 
whom one was not well acquainted, and that  you should fai l  to find, 
beyond a reasonable doubt that  the defendants are guilty, and that  you 
should acquit them." 

The facts were for  the jury to determine. The contel tiolis giren by 
the court below on both sides &d tlie charge of the court '3elow ;vas fair ,  

u 

and we can see no error i n  law to give a new trial. We may statc that  
two juries, twenty-four men free froin bias, have found the defendants 
guilty. 

We are indebted in  the preparation of this opinion to the most ex- 
cellent brief of tlie Attorney-General and Assistant ,lttorney-General. 
I n  law we can find 

N o  error. 

CORNELIA T. JESSUP ET AL. V. THOMAS KIS:OS. 

(Filed 2 July, 1930.) 

1. Mortgages H p--Heirs at law of deceased mortgagor may bring action 
to redeem land even though estate was insolvent at time of sale. 

The heirs a t  law of a deceased mortgagor are not precluded in proper 
instances from bringing suit to redeem the mortgaged lalld on the ground 
that the sale was not made in compliance with the terms of the mortgage 
even though the estate of the mortgagor mas insolvent at the time of the 
sale. 

2. Mortgages H h-Execution of power of sale must be had in strict con- 
formity with provisions in mortgage. 

Where a mortgage conveyance expressly provides that the mortgagee 
should give written notice thirty days beforrl exercising t?e power of sale 
contained therein, the provisions must be strictly comp'ied with to ex- 
tinguish the equity of redemption. 
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3. Appeal and Error I b--Under the facts of this case the doctrine of the 
law of the case does not preclude court from reviewing former de- 
cision. 

Where on appeal in an action to redeem lands from a mortgage sale the 
Supreme Court holds that the heirs at law of a deceased mortgagor may 
not bring action to set aside the mortgage when a t  the time of the sale 
the estate of the mortgagor was insolvent, but states that there was no 
evidence that the power of sale had been improperly executed, and on sub- 
sequent appeal it is held that the former decision was the law of the case 
and precluded further inquiry: Held,  upon a petition to rehear where the 
record discloses that the power of sale had not been properly executed, the 
doctrine of the law of the case will not preclude the court from determin- 
ing  the phase of the case not before the Court a t  the time the first de- 
cision was rendered when the rights of third persons have not intervened, 
the Court haring the power to review its own decisions. 

('LARKSON, J., dissenting. 

CIVIL ACTIOX, before Moore, Special Judge, at  April Term, 1928, of 
PERQTIMANS. 

From judgment rendered in this cause the defendants appealed to the 
Supreme Court, and the opinion of the Court is reported in 196 N. C., 
33, 144 S. E., 375. 

Thereafter, in apt  time, the plaintiffs filed a petition to rehear. The 
petition was granted and additional briefs mere filed by the parties, and 
the cause is now before us for decision. 

This same cause was considered by this Court and opinions rendered 
and reported in 186 N. C., 100, 118 S. E., 908; 193 N. C., 830, 136 
S. E., 722, and 196 N. C., 33, 144 S. E., 375. The facts are fully set 
forth in said cases, and therefore i t  becomes unnecessary to restate them. 

Bhringhaus d? Hall and XcMulla,n d? L w o y  for plaintiffs. 
Wkedbee & Whedbee, Thompson & Wilson. H.  S. Ward and Stephen 

C. Bragaw for defendant. 

BROODEX, J. Are the heirs a t  law of a deceased mortgagor precluded 
from setting aside a sale of the mortgaged premises, not made in com- 
pliance with the terms of the mortgage, when a t  the time of said sale 
the estate of the mortgagor was insolvent and unable to pay more than 
fifty-three per cent of the indebtedness thereof? 

From time immemorial i t  has been held by the courts that  the law 
looks upon a mortgagor with a kindly eye, and this legal beneficence has 
grown into a maxim "that once a mortgage always a mortgage." Ray  E .  

Patterson, 170 N.  C., 226, 87 S. E., 212. I t  is  also beyond question in 
this jurisdiction that  the heirs a t  law of a deceased mortgagor may main- 
tain an  action to redeem. Bich v. Momkey, 149 N.  C., 37, 62 S. E., 762; 
Morris v. Carroll, 171 N.  C., 761, 88 S. E., 511. 
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I11 the case a t  bar, the ancestor of plaintiffs executed a mortgage pro- 
viding for the esereise of power of sale "upon written not Ice to the party 
of the first part  for thir ty days that  prompt payment is  expected and 
upon default thereof sale will be made under the powel. of this mort- 
gngt,," etc. The  jury found in  response to the first issue that  the mort- 
gagee failed to give written notice for thir ty days that  p-ompt payment 
was expected. Therefore, the sale was not properly made and the 
cquity of redemption was not extinguished, for "in an  instrument of this 
kind the law is  that  a statutory requirement or  contract stipulation in 
regard to notice is of the substance, and unless complied with a sale i s  
illeffective as a foreclosure, and even when consummated by deed the 
corlveyance only operates to pass the legal title, subject to certain equita- 
ble rights in the purchaser, as of subrogation, etc., i n  czse he has paid 
the purchase money in good faith." Brett v. Davenport, 151 N .  C., 56, 
65 S. E., 611; Eubanks v. Becton, 158 N. C., 231, 73 S. E., 1000. 

The opinion of the Court i n  196 K. C., 33, followed the opinion re- 
ported in 186 N. C., at p. 100, and the petition to rehear attacks the 
legal souiidness of that  opinion. I n  186 N. C., 100, 118 S. E., 896, the 
Court said:  "The plaintiffs must show that  the assets of the estate were 
sufficient to pay his debts before they could ask tlfe courp to decree that  
they recover this land and its rents when the creditors hat1 not been paid 
in  full." I n  other words, this proposition means, as the nr i te r  interprets 
it,  that  the heirs a t  law of a deceased mortgagor cannot assert the right 
to redeem w e n  though the sale be invalid, when it appear:; that the estate 
n7as insolvent, and that  it would be necessary to sell the land a t  any 
c ~ c n t  to  make assets to pay debts. The  cases cited in  the opinion in 
186 N. C., 100, in support of the principle announced are Highsmith v. 
It'hitehurst, 120 K. C., 123, 26 S. E., 917, and Russell v. Roberts, 121 
N. C., 322, 28 S. E., 406. I n  the Hiyhsmdh case an  avtion was insti- 
tuted to sell the land to make assets and the administrator was the pur- 
chaser a t  the sale. The  widow and heirs a t  law of the mortgagor sought 
to redeem the land. I t  did not appear that  the sale had heen improperly 
made, and the attack upon the sale failed, because in ieferring to the 
proceeding the Court declared: "And while i t  is not as formal as it 
might have been, i t  appears to have been substantially (correct and au- 
thorized the defendant administrator to sell the land." Clearly the 
equity of redemption was properly extinguished, and the only question 
left in the case was whether the conveyance could be set aside on the 
ground of fraud for the reason that  the administrator was the purchaser 
of the property. The  Court sa id :  "Indeed, it is  shown that  the plaintiffs 
could not have been injured by the purchase of Barnhill, though made 
for the administrator, as the land sold for $1,211, when the jury on the 
trial of this case found that  at  the date of the sale i t  ivas only worth 
$1,200." 
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I n  the Russell case, supra, i t  appeared without question that  the land 
was properly sold and brought a fa i r  price, and that  erery dollar of the 
purchase money was applied to  the payment of debts of decedent. 

These cases, therefore, hold that  if the power of sale is properly exer- 
cised, the equity of redemption is properly extinguished, and hence, in 
order to set aside a conveyance upon the ground of fraud because it was 
purchased by a person acting in a fiduciary relation, injury must be 
shown, and in  such event, if no illjury is shown, the conreynnce mill not 
be set aside. 

However, the case a t  bar presents both aspects of the lcgal question, 
because the jury has found that  the power of sale was not properly ex- 
ercised, and that  the sale was invalid from the beginning. Indeed, the 
proposition that  the insolrency of the estate of the mortgagor precluded 
the exercise of the right of redemption mas considerd by this Court in 
Rick v. Mar-isell, 149 K. C., 37. I n  that  opinion the Court said:  "The 
defendants except to his Honor's refusal to permit them to show that 
0. B. Morisey was insolrent a t  the time of his death. We see no error 
in this. I t  was not relevant to, and could not affect tlie verdict upoil 
any issue, besides, with the final account of the administrator in e d e r i c e ,  
unimpeached, insolvency mas clearly shown." 

I n  the case a t  bar the report of the administrator clearly shoxved in- 
solvency, and thus the Rich case is positire authority that mere insol- 
vency of the estate mill not preclude the heirs a t  law of the mortgagor 
from asserting the right of redemption where the sale of the land 11-as 
not properly made. 

After careful examination, we are of the opinion that the decision ill 
186 N. C., p. 100, with respect to the right of redemption is not in accord 
with the weight of authorit7 or the logic of the law. 

The decision of the Court reported in 186 h-. C., 33, adopted thc view 
that  the decision in 186 K. C., 100, was the "law of the case," and, there- 
fore precluded further inquiry. Ray c. T7enew Co., 188 S. C., 414, 124 
S. E., 736; J l f g .  Co. v. Hodgins, 192 N. C., 577, 135 S. E., 466; S e w -  
bern v. Tel. Co., 106 IT. C., 14, 144 S. E., 375. Undoubtedly this is a 
strong position and presents serious legal difficulty. Howerer, it  has 
been held in School Direcfors v. City of Ashevi l le ,  137 N. C., 503, 50 
S. E., 279, that  the doctrine of "law of the case" does not preclude the 
Court from reviewing its oxm decision, "certainly n-hen no rights of 
property ha re  become vested or change made in the status of the parties 
by reason of a ruling a t  some former stage of litigation." Furthermore, 
i n  the appeal reported i n  186 N. C., p. 100, the Court expressly said that 
"there was no evidence that  due notice and advertisement of sale were 
not given in 1896, or that  the mortgage sale was not regular." I n  the 
record now before us the jury finds upon competent evidence that the 
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sale was not properly and regularly made, and conceding that the prin- 
ciple of "law of the case" is salutary and essential in  giving uniformity 
and permanence to judicial decision, it is apparent that it should not be 
applied in  full vigor to a phase of the case which was not before the 
Court at  the time the decision was rendered. That is to say, in the case 
reported in  186 N. C., p. 100, the evidence tended to show that the sale 
mas regularly made. I n  the case as now constituted it appears that the 
sale was not regularly made. Hence the "law of the case" does not pre- 
clude the Court from determining the question as now constituted. 

There are many exceptions in  the record, and we have given earnest 
and careful consideration to the records, the briefs, the petition to 
rehear, and the additional briefs filed by the parties, and have come to 
the conclusion that the judgment rendered at the April Term, 1928, of 
Perquimans Superior Court ought to be upheld and affirmed, and it is 
so ordered. 

Petition allowed. 

CLARKSON, J., dissenting: I signed the petition for a rehearing in this 
action so that again this long drawn out controversy could be recon- 
sidered. I cannot make up my mind that the petition should be allowed. 

On 30 March, 1896, Francis Nixon, Jr. ,  died and left sweral children, 
all are dead except Cornelia T. Jessup, the plaintiff, a minor six years 
of age at  her father's death. On 11 August, 1921, she brought this 
action, nearly ten years after she became of age, against her uncle the 
defendant. 

The case came on for trial at April Term, 1923. The irisues submitted 
to the jury and their answers thereto will explain the controversy: 

"1. Was the deed from David Cox, mortgagee to the defendant, invalid 
and ineffective to pass the equitable title to the land in question, because 
made without notice of sale and advertisement, as alleged in the com- 
plaint ? Answer : Yes. 

2. Was said deed invalid and ineffective to pass the equitable title to 
said land because the same was sold subject to the homestead rights of 
the children, as alleged in the complaint? Answer: Yes. 

3. What was the fair market value of said land at  the time of said 
sale, to wit, 1 July, 1S96? Answer : $1,250. 

4. Did the defendant fraudulently procure the foreclosure of said 
mortgage and the sale of said land and cause the same to be sold subject 
to the dower interest of the widow and the homestead rights of the 
children of Francis Kixon and thereby obtain the same at a grossly in- 
adequate price, as alleged in the complaint? Answer: No. 

5 .  Did the defendant, while administrator, and with a purpose of pur- 
chasing the property in question at  an undervaluation cause or know- 
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ingly permit i t  to be understood a t  such sale that he was purchasing 
such property for the benefit of the heirs of Francis Nixon, deceased, as 
alleged ? Answer : No. 

6. I s  plaintiffs7 cause of action barred by the ten-year statute of limi- 
tations, as alleged in the answer? Answer: No. 

7. Did plaintiffs discover, or could they by due diligence have dis- 
covered prior to three years before the commencement of this action the 
fraudulent conduct of defendant alleged in  the complaint and referred to 
i n  the fourth and fifth issues? Answer: (Not answered by jury.) 

8. I s  plaintiff's cause of action based on alleged fraudulent conduct of 
defendant barred by the three-year statute of limitations as alleged in 
the answer ? Xnsrer  : (Not answered by jury.)" 

Judgment on the verdict mas rendered for the plaintiff and on appeal 
this Court found error. 186 N. C., 100. The case came on for trial 
again at  April Term, 1928, and the following issues were submitted to 
the jury and their answers thereto: 

('1. Did the mortgage sale from Dr.  David Cox, to the defendant, 
Thomas Nixon, fai l  to comply with the terms of the mortgage, in that 
said sale was had and made without written notice for thir ty days that 
prompt payment was expected, and, in  default thereof, sale ~ o u l d  be 
made under the power of the mortgage, as alleged in the complaint? 
Answer : Yes. 

2. Did said mortgage sale fai l  to comply with the terms of said mort- 
gage, in  that  said sale was had and made subject to the dower rights of 
the widow, and to the homestead rights of the children of Francis Nixon, 
J r . ,  as alleged in the complaint? Ansxer : Yes. 

3. I s  plaintiff's cause of action barred by the statute of limitations, as 
alleged in  the answer? Answer : SO.'' 

The only serious contention is  that the defendant Thomas Nixon failed 
to comply with the terms of the mortgage "in that said sale was had and 
made without written notice for thirty days that  prompt payment was 
expected," etc. 

I t  will be noted that the defendant was administrator of Francis 
Nixon, Jr . ,  and the judgment at  April Term, 1923, found: "What was 
the fa i r  market value of said land a t  the time of said sale, to wit, 1 July, 
18962 Answer: $1,250. Did the defendant fraudulently procure the 
foreclosure of said mortgage and the sale of said land and cause the 
same to be sold subject to the dower interest of the widow and the home- 
stead rights of the children of Francis Nixon and thereby obtain the 
same at  a grossly inadequate price, as alleged in  the complaint? An- 
swer : NO.,, 

From the proceeds of the sale and other assets, defendant had 53 per 
cent to pay on Francis Kixon, Jr.'s, debts. The fair  market value of the 
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land at  the time mas $1,260, which would about pay the debts of Francis 
Nison, Jr . ,  and practically nothing would be left for plaintiff, heir at  
law, if all the debts were paid. As the jury found there was no fraud in 
the sale, the notice under the  mortgage was technical, and after a quarter 
of a century such a bona fide sale that  is without fraud should not be 
resurrected. Defendant under the sale went into ~ossession of the land 
and has been in  ~ossession ever since. Under the facts and circum- 
stances of this case, I think the principle and laches applies and this 
contest between blood-kin, a niece and uncle, should be forever buried. 

The principle is well stated in  McIntosh, N. C. Prac.  and Proc., p. 
103-4, as follows: "It does not follow that. because the statutes of limita- 
tions may bar a remedy in  equity as at  law, the court will grant equitable 
relief in  every case where the statute has not barred. Laches, or un- 
reasonable delay, independently of any statute of limitation, will prevent, 
relief in equity, upon the principle that equity aids the diligent and not 
the slothful. When a claimant has slept on his rights until the rights of 
innocent third persons have intervened, or i t  would be otherwise inequi- 
table to change the existing conditions, equitable relief may be denied, 
although the statute of limitations has not barred the claim. Conscience. - 
good faith, and reasonable diligence are ncressary to call forth the 
esercise of the peculiar powers of a court of equity. No  particular rule 
can be given as to what mill constitute laches; i t  must depend upon the 
circumstances of each case." 

HELEN B. REDFERK v. WALTER 31. i\IcGRADT, J. M. WALLACE, ASD 

I. G. WAI,LACE, PARTKERS. TRADIIYG A N D  DOING BUSINESS AS WALLACE 
BROTHERS ; JIECICLEXBURG FARMERS' FEDERATION ( A  COKPORA- 
T I O S ) ,  A S D  JAMES Rf, YaKDLE, CLERK O F  T H E  SUPERIOR COURT, JIECK- 
LENUURG C O ~ S T T .  

(Filed 2 July, 1930.) 

1. Mortgages H -Statutory powers of clerk in regard to resale under 
mortgage are to be strictly complied with. 

The supervisory powers given the clerks of the Superior Courts by C. S., 
2501, apply to sales and resales under t h ~  power of sale contained in 
mortgages and deeds of trust and not to ordinary judicial sales, and the 
statute must be strictly complied with. 

2. Same--Where no advance bid is made within ten days it is duty of 
clerk to order trustee to make deed to last and highest bidder at the 
sale. 

Where an advance bid is made for the resale of lands f?reclosed under 
power of sale, it is the duty of the clerk upon receiving the deposit within 
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the time prescribed to order a resale, and where such resale is made and 
no advance bid is made within tell days, to order the trustee or mortgagee 
to make conveyance to the purchaser upon his payment of the amount of 
his bid. 

3. Mortgages H n-In this case held: mortgagee waived right to deposit 
made by mortgagor to cover his advance bid for resale of property. 

\\'here the mortgagor of lands foreclosed under power of sale makes an 
advance bid within ten days from the date of the sale and makes the re- 
quired deposit, and the clerk orders a resale, and the mortgagor becomes 
the last and highest bidder at the resale, and the trustee and cestui que 
trust  give the mortgagor time within which to comply with the bid and 
the clerk does not issue an order for the trustee to make title to the pur- 
chaser in accordance with the mandatory provisions of the statute, and 
thereaf'ter the trustee files a petition for the sale of the land: Held, upon 
the land failing to bring the amount of the mortgage debt at the sale 
ordered after the failure of the mortgagor to comply nith his bid, the 
trustee and cestui que trust by treating the bid of the mortgagor as a 
nullity and by taking the matter out of the clerk's hands waived their 
lien on the amount deposited by the mortgagor for the resale, and the 
deposit in the clerk's hands is subject to attachment by the creditors of 
the mortgagor. 

APPEAL by plaintiff from Sink, Special Judge, Special Term, 17  Feb- 
ruary, 1930, of MECXLENBURQ. Affirmed. 

This was an  action brought by plaintiff to recover of the defendants 
the sum of $369.34. The fucfs: The defendant, Walter I f .  XcGrady, 
on 1 February, 1926, executed and delivered to John  A. McRae, trustee, 
a deed of trust on certain land to  secure certain bonds due to plaintiff 
for $6,500. The deed of trust was duly registered. Default was made 
in  the payment of the bonds and the trustee advertised the property 
under C. S., 2591. Several sales took place: (1) Sale on 1 7  October, 
1927. Plaintiff Helen B. Redfern became the last and highest bidder 
i n  the sum of $6,700. Report of sale was duly made to the clerk by the 
trustee. I n  compliance with the statute within ten days, the defendant 
Walter M. McGrady, 22 October, 1927, deposited with Jas.  M. Yandle, 
the clerk, advance bid of 5 per cent, $335. A resale was ordered on 
22 October, 1927, to take place on 21 November, 1927, when Walter hl. 
McGrady became the last and highest bidder i n  the sum of $7,035. 
Report of resale was duly made to the clerk by the trustee. On 30 No- 
rember, 1927, H. 13. Teeter deposited with the clerk 5 per cent advance 
bid, $351.25 ($3.51.75). A resale was ordered to take place on 19 Decem- 
ber, 1927, ~vhen  N. B. Teeter became the last and highest bidder i n  the 
sum of $7,386.75. Report of resale mas duly made to the clerk by the 
trustee; on 29 December, 1927, Walter 31. McGrady deposited with the 
clerk 5 per cent adrance bid, $369.34-amount sued for in this action. 
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d resale mas ordered on 3 March, 1928, and the land resold on 19 March, 
1928, and Walter 31. McGrady became the last and highest bidder in 
the sum of $7,756.08. McGrady offered to increase his  bid 5 per cent 
within the ten days, but the clerk required a $1,000 bond, and nothing 
was done. McGrady promised to  pay the plaiutiff the amount of bid if 
she would give him time. Extensions were given from 10 March, 1928, 
to 1 September, 1928, when the plaintiff filed a petit1011 before the 
clerk setting forth that  McGrady had failed to comply with his bid and 
praying a resale. That  "tlie said order also provided that  notice be 
ibsued to the said Walter 31. hicGr:~dy to show cause IT-lly his deposit 
of $369.34, as aforesaid, should not be applied upon the expenses of the 
several sales, trustee's commissions, etc." A resale was crdered to take 
placc on 1 October, 1925, and plaintiff, IIelcn 13. Redfeim, became the 
last and highest bidder in tllc sum of $3,300. On 1 October, 1928, the 
report of sale was duly made to the clerk by t l ~ c  trustee. On I1 October, 
1925, Walter 11. McGrady deposited with the clerk 5 per cent advance 
bid, $165, and gave bond in the sum of $1,500 for the performance of 
his bid, as required by the clerk. -1 resale was ordered on 11 October, 
1928, and the land resold on 19 November, 1928, and plaintiff, Helen B. 
Redfern, became the last and highest bidder a t  $6,500. The report of 
resale v a s  duly made to  the clerk by the trustee. A dced n-as duly made 
to her for the property upon order of the clerk. The  property purchased 
a t  the last sale by plaintiff, Helen B. Redferii, after paying the expense 
of sale, was $926.10, less than  her debt against Walter 11. McGrady. 
On  1 April, 1929, the plaintiff, Rr len  B. Redfern, filed a petition set- 
ting forth the facts:  "With regard to the d ~ f a u l t  of the said McGratly 
in  compliance with the ternis of his bid, the dtyosit by the said AicGrady 
of the said sun1 of $369.34 and all o t h u  pertinent facts with reference 
to the matter, praying that an order be issucxd to the said McGrady to 
show cause why the said sum should not be paid to her ;  that, an  order 
TTYIS signed by the clerk of the court, 011 1 ,Ipril, 1929 directing the 
said McGrady to  show cause on or before 15  April, 1929, why the said 
deposit of $369.34 should not be applied upon the balance of the in- 
debtctlncss due by him to the said Helen B. Redfern on the said deed of 
trust." 

011 26 Nareh,  1929, the $369.34 which r a s  credited on tlie books of 
the clerk as being due Walter hf. 1EcGrady was attached by the defend- 
arts ,  Ta l l ace  Bros. L4n attachment was a190 sued out by defendant, 
hlecklerlburg Farmers Federation, a corporation, for inljebtedness due 
them by Walter M. McGrady. Jas.  31. Yandle, the clerk, i n  answer to 
thc said notice and levy, on 29 March, 1929, filed answei., setting forth 
that he had the sum of $369.34, which anlount was credited on his 
books as being due the said T a l t e r  31. McGrady. 
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Without notice to the plaintiff, Helen B. Redfern, or the trustee, and 
without making them parties, the case came on for tr ial  i n  the Superior 
Court, and the court signed a judgment authorizing the clerk to pay the 
amount of $369.34 to the attaching creditors of McGrady. 

The plaintiff contends that the $369.34 deposited by McGrady was 
"impressed with a trust for the performance of his said bid in connec- 
tion with which the said deposit was made, that, said deposit was made 
as a guarantee of the performance by the said McGrady of his said bid, 
and by reason of the failure of said McGrady to perform his said bid as 
aforesaid, and the failure of the property upon the final sale to bring a 
sufficient amount to pay the indebtedness, secured by the said deed of 
trust, the said fund became the property of the said plaintiff, under and 
by virtue of the provisions of the statute under which said deposit was 
required to be made. . . . That  the plaintiff and the said trustee 
mere not parties to the said action in which the said clerk was served 
with notice of garnishment, and had no notice thereof, either actual or 
constructive; that, the payment of said funds by the said clerk to the 
said parties was wrong and unlawful; and that, the omission of the 
clerk to give to the court notice of all the facts pertaining to said 
deposit, was wrongful, unlawful and negligent. . . . That the said 
defendants, Jas .  &I. Yandle, Wallace Bros., and the Mecklenburg Farm- 
ers Federation, and each of them, were jointly and severally, negligent in 
failing to disclose to the court all the facts hereinbefore referred to;  
that, they were jointly and severally negligent in  failing to give to the 
said plaintiff, and the said John A. McRae, trustee, and each of 
them, notice of the said actions. . . . Therefore, the plaintiff prays 
judgment against each of the defendants, and asks for relief in accord- 
ance ~ i t h  the law and the facts as hereinbefore set forth." 

The defendants demurred that the complaint does not state facts suffi- 
cient to constitute a cause of action and set forth the grounds of the 
c l e~nur r~r .  Among the grounds, the following: "It  is shown by the face 
of the complaint that the plaintiff's trustee abandoned his rights to 
enforce the said McGrady bid of 19 Narch, 1928, and voluntarily re- 
leased the said McGrady from the compliance therewith, by making a 
new sale of the property described in  the deed of trust, after four 
weeks advertisement thereof; and that, by such abandonment and re- 
lrasc, arid by his election to make a new sale, the plaintiff's trustee 
relcascd any and all right he and/or the plaintiff may have had to the 
said deposit. I t  appears from the face of the complaint that, if the 
plaintiff ever had any lirn, or trust impressed for her benefit, upon the 
deposit of $369.34 made by Walter liI. XcGrady on or about 29 Decem- 
ber, 1927, that she surrendered and waived or released all her claim and 
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rights thereto by her own conduct and by her agreements with the said 
Walter 11. McGrady to extend the time within which he could comply 
with his bid at  the sale of 19 March, 1928, such extensions of time hav- 
ing been repeatedly agreed to, until the plaintiff's trustee, following 
several defaults of the said McGrady to perform his agreements with 
the plaintiff, published a completely new notice of sale of the real estate 
described in  the complaint, and conducted and held such new sale on 
1 October, 1928." C. S., 511(6). The demurrer was sustained. Plain- 
tiff excepted and assigned error and appealed to the Supreme Court. 

Stewa,rt, XcRae  & Bobbitt for ptaintifl. 
Pharr & Currie for Wallace Brothers and Neck/enburg Farmers Fed- 

eration, I m .  
J .  Lawrence Jones and J .  L .  DeLaney for Jas. 111. Yandle,  Clerk. 

CLARKSON, J. I t  has been held by this Court that C. S., 2591, must be 
strictly complied with. The supervisory powers invested in the clerk of 
the court over sales under a mortgage, deed of trust, etc., are not an 
ordinary judicial sale, but confined by the statute to sales, and resales 
under the power of sale contained in  the instruments, and in accordance 
with the directions of the statute. La,wrence v. Beck, 185 N. C., 196. 

The facts are  to the effect: That  the advance bid depos ted by Walter 
M. McGrady was $369.34, the amount plaintiff sued for in  this action. 
I n  compliance with the statute, on 3 March, 1928, a resale was ordered, 
under C. S., 2591, and the land sold on 19 March, 1928, and Walter M. 
XcGrady was the last and highest bidder in  the sum of 87,756.08. N O  
advance bid in ten days from the date of sale, as was required by the 
statute, was deposited with the clerk, therefore Walter 11. McGrady was 
entitled to have title made to him for the property on complying with 
the terms of sale, and i t  was the duty of the clerk to issue an order and 
require the trustee to make title to purchaser. This was riot done. The 
trustee, with the consent of the plaintiff, took the matter from out of the 
clerk's jurisdiction under C. S., 2591, gave McGrady time and nothing 
was done from the date of resale, 19 March, 1928, when NcGrady was 
the last and highest bidder for the property, until 1 September, 1928. 
C. S., 2391, supra, says (1) "If i n  ten days from the date of sale the 
sale price is increased, etc., . . . shall reopen the salc of said prop- 
erty and advertise the same," etc. ( 2 )  "!There the bid or offer is raised 
as prescribed herein, and the amount paid to the clerk, he shall issue an 
order to the mortgagee or other person and require him to advertise and 
resell said real estate." The ten days elapsed and no upset bid was put 
on the property, therefore McGrady became the purchaser. The statute 
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further provides, (3)  "Upon the final sale of the real estate, the clerk 
shall issue his order to the mortgagee or other person and require liirn to 
make title to the purchaser." This mandatory provision Tvas entirely 
ignored. d petition by the trustee was filed 1 September, 1928, before 
the clerk asking for a sale, not a resale, of the property and the land 
was ordered to be advertised and sold on 1 October, 1928. At this sale 
the plaintiff Helen B. Redfcrn becarne the lait ant1 highest bidder in the 
sum of $3,300. Report of sale v a s  duly made to the rlerk by the 
trustee. 011 11 October, 1928, Walter 31. N c G r a d ~  deposited mith the 
clerk 5 per cent advance bid-$165.00, and gave bond in the sum of 
$1,500 for the perforniance of his bid, as required by the clerk, and on 
that  date a resale was ordered and the land resold on 19 Sovember, 1928, 
and the plaintiff became the last and highest bidder a t  $6,500. A r ~ p o r t  
was duly made to the clerk by thc tru,tee and clced duly made to the 
plaintiff by the trustee by order of tlic clerk. On this sale the propcrty 
brought $926.10 less than plaintiff's debt and expenses. Plaintiff con- 
tends that  the deposit of XcGrady of $369.34 on 29 Decenlber, 1927, 
should be applied on her debt. 

We think, from the entire record, that plaintiff ~ t a ived  and abandoned 
her claim to the $369.34. Walter M. XcGrady was the last and highest 
bidder for the land in the sum of $7,756.08. S o  upset bid within the ten 
dag-s was deposited n i t h  the clerk as  required by C. S., 2591, supra. 
This  was a final sale, and under the act it  was niandatory on the clerk to 
issue an  order to the trustee and require him to make title to the pur- 
chaser. This Jvas not done. I f  the purchaser had refused to cornply 
with his bid, the $369.34 would have been applied to plaintiff's debt if 
the land did not bring orer his bid on a resale properly held under 
the statute. 

I11 Harris v. T~-ust Co., 198 N. C., at p. 610, it is said:  "We think the 
claim of Joel  T. Cheatham cannot be sustained. The money deposited 
by B. F rank  Harris ,  under the statute, was a guarantee that  there would 
be 110 loss occasioned if he be declared the purchaser a t  the resale; he 
was so declared and did not comply, but there was no loss, as the prop- 
erty brought more on resale." 

I n  the Harris case the statute was strictly complied with. ,1 deed 
was tendered Harr is  and he refused to pay for the land, and on a resale 
it brought over the debt due by Harr is  to Cheatham, the holder of the 
notes secured by the deed of trust. I n  the present casr to have held the 
$369.34 as a guarantee, the statute must be strictly complied with. The  
rights of plaintiff are statutory, not equitable. 

The plaintiff is to be sympathized with, as she and her trustee were 
trying not to be harsh and by kindly treatment lost her statutory rights 
by not strictly following them. We must adhere to the lam as ~5ri t ten.  
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I n  Cherry v. Gilliam, 195 X. C., at  p. 234-5, citing numerous authori- 
ties, i t  is said:  "It is provided in  section 2591 that in  the foreclosure of 
the mortgages the sale shall not be deemed to be closed under ten days, 
and if within this time an increased bid is paid to the clerk the mortga- 
gee, by order of the clerk, shall reopen the sale, advertise the property 
as in  the first instance, and make a resale; and that  upon the final sale 
the clerk shall issue an  order to the mortgage(. to make title to the pur- 
chaser. I t  has been held with respect to this statute that ~t mas enacted 
for the protection of the mortgagees when sales are made under a power 
of sale without a decree of foreclosure by the court; that  i t  confers no 
power on the clerk to make any orders unless the bid is increased; that 
in the absence of such bid no report is necessary, and that  if an  increased 
bid is paid, the clerk cannot make any orders until the expiration of ten 
days." I n  re Rauguess, 196 K. C., 278; Ilannah v. ilfortgage Co., 197 
N.  C., a t  p. 187. 

Plaintiff and her trustee treated the bid of McGrady as a nullity. 
The clerk did not order the trustee to make title, and the trustee did not 
comply with the statute and tender a deed to McGrady. Not complying 
with the statute, the plaintiff lost what benefit she may have derived 
from the money deposited. The trustee started a new sale and the 
19 March, 1928, resale was abandoned. The petition to the clerk to 
give notice to McGrady was without authority under C. S., 2591. I n  
fact, after the final sale to McGrady on 19 March, 1928, the new sale 
was started on 1 October, 1928, some six months after the final sale to 
McGrady ; the subsequent bid of McGrady and his making deposit and 
putting up  bond and the resale in which plaintiff became the purchaser 
was a complete disaffirmance by NcGrady and the plaintiff of the resale 
of 19 March, 1928, which the $369.34 71-as deposited wit1 the clerk to 
protect. All these acts and conduct, as a mitter of lax ,  constitute a 
waiver and abandonment of the resale of 19 hfarch, 1928, under C. S., 
2591, which the $369.34 was deposited to protect. Plaintiff or the 
trustee had no lien or trust right in the fund of $369.34, under the facts 
and circumstances of this case. I t  was the property of UcGrady and 
subject to attachment. To  h a ~ e  a lien or trust right in the guarantee 
deposit on a resale, under C. S., 2391, the statute must be8 strictly com- 
plied with. 

The court below was correct in sustaining the demurrer:;. 
Affirmed. 
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S1'IITE: v. J O H N  I,. I I E A T H  arvu HOIVAIIL) A. H E A T H  

(Filed 2 July, 1930.) 

1. Statutes  B a e n a l  s ta tutes  will be strictly construed. 
A penal statute must be strictly construed in favor of tlie one charged 

with the offense it  has created, and it  will uot be enlarged by coiistruction 
to include oifenses not clearlj desrribetl, and all doubt will he resolved in 
favor of the defendant. 

2. Corporations D f-Agreement i n  this case held not t o  be witlun intent  
and  meaning of tlie "Blue Sky" law. 

The "Blue Sky'' law of the State enacted for the protection of iuvestors 
in preventing the promotion of "wild-cat" scllemes, chapter ' i l ( A ) ,  N. C. 
Code of 1927, applies wl~erc  money is invested ill stock, securities, prolit- 
sharing agrecmciits, etc., \\.it11 the purl~ose vf securing an  income from the 
employueut of the money, and a contract whereby the owner of a copy- 
right system gives the exclusive right to ni~other to operate the system in 
certain counties, and ill return is to receive n percentage of the gross re- 
ceipts froin the ol~eralioi! of the s1ste111. \vith further l~rorision for a 
division of net profits from sales or contracts written by either party, does 
not contemplate the placing of money in a way to secure an income from 
its employinent, but the earning of a portion of the gross receipts in return 
for individual services, and the agreement is not a profit-sharing scheme 
or investment contract within the intent and n~eaning of the statute. 

XITEAL by S t a t e  f r o m  Lyon,  Emergency Judge, a t  F e b r u a r y  Special 
Term, 1930, of ROBESON. 

Separa te  bills of indictment were found against the defendants, a n d  
a t  the  t r i a l  the  two actions were coilsolidated and  t r ied together. T h e  
indictments  charged the defcndants with unlawfully, ni l ful lg ,  and  
feloniously offering f o r  sale, selling, aiid causing to be sold to E d .  B. 
Freeman a certain certificate of interest i n  a profit-sharing agreement, 
o r  i n ~ e s t i n e n t  contract,  n i t h o u t  first registering the  same i n  accordance 
TI it21 tlie l~rovisioas of law. 

Tlic j u r y  returned the  following special verdict :  
1. O n  20 J a n u a r y ,  1928, t h e  defendants entered into a n r i t t e n  con- 

t ract  with E d .  B. Freeinan, of the county of R o b ~ ~ s o n ,  which is attached 
as Exhib i t  "A" 

2. A copy of the  copyright mentioned i n  the contract (Exhib i t  "A") 
is  hereto attached, marked Exhib i t  "B." 

3. E d .  B. Freeinari coniplied n i t h  the contract on his par t .  
4. N o  application was made  by the defendants o r  either of thern, pur-  

suan t  t o  t h e  "Capital Issues Law," Consolidated Statutes, chapter  71A, 
f o r  t h e  registration of the securities sold by the defendants to E d .  B. 
Freeman,  and  the defendants made  no applicatioil f o r  license as  dealers 
o r  salesmen under  the  said Capi ta l  Issues Law, aiid n o  order of regis- 



136 I N  T H E  S U P R E M E  COURT. [I99 

tration for the security was issued by the Securities Department, and no 
license was issued to either of the defendants as a salesman or as a 
dealer. 

I f ,  upon these facts, the court be of the opinion that  the defendants, 
or  either of them, are guilty, the jury so finds; otherwise, not guilty. 

The  court expressed the opinion that upon tlie facts thus found the 
defendants should be acquitted, and the jury returned a verdict of not 
guilty. 

Fxhibit A is a contract between John  L. Heath,  J. Cecil Heath, 
J. Talton Heath,  and Howard A. Heath,  partners doing l~usiness under 
the name of Heath Brothers Realty Transfer Systen. of Guilford 
County, and Ed.  B. Freeman, of Robeson County. 

The partners have a copyright on their system for the first term of 
twenty-eight years from 8 May, 1924, and contracted that  Freeman 
should have the exclusive use of their system in the counties of Robe- 
son, Columbus, Bladen, Hoke, and Scotland, in considerai,ioii of $3,500, 
to be paid in installments. 

The remainder of the contract follows, the partners being the parties 
of the first part, and Ed.  B. Freeman the party of the second pa r t :  

"It is further agreed that  the party of the second part  shall work or 
cause to be worked in the couiities mentioned above the Heath  Brothers 
Realty Transfer System and to receive 80 per cent of the gross receipts 
charged for this service whether collected through listing fees or one 
per rent cornmission, and Heath Grothtrs  Realty Transfer System to 
receive the remaining 20 per cent to be paid to  the parties of the first 
par t  monthly. 

I t  is  further agreed that  tlie party of the second part  will pay all 
expenses incurred by the operation of the above system, except 20 per 
cent of advertising incurred for advertising said system, which will be 
paid by the party of the first part. 

I t  is further agreed that EIratli Brothers R d t y  Transf(3r System will 
assist the party of tlic secolid part in getting the above iiained business 
organized and put in working condition. 

I t  is  further agreed that the party of tlie s~corid part  will mail to all 
real estate dealers a copy of descriptioiis of all lands liste 1 in  the coun- 
ties mentioned above by the party of the second part, tcgether nit11 a 
copy of sairie to the home office of tlic parties of the first l a r t  a t  Grcc.11~- 
boro, N. C. 

I t  is further agrettl that the duration of this contract shall be for tlie 
remaining period of the copyright uiidcr which the parties of the first 
part  are operating, and that tlie party of tlie sccorid part or his licirs or 
assigns shall have the pririlrgc of renewing said rolltract ~ n d e r  tlie same 
conditions as this contract is made. 
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I t  is further agreed that  the party of the second par t  or  his assigns 
shall have the right to sell or dispose of this contract or any part  thereof 
subject to the approval of the parties of the first part. 

Part ies of the first part  agree to pay to the party of the second part  
50 per cent of all net profits that  may be obtained from auction sales 
conducted or contracts written or causcd to be written by either of tlie 
parties above mentioned in the above-inentioncd counties." 

Attorne!j-Genr?al Brummi t t ,  Asbi\fanf J f fornry-General  S a s h  ant? 

I .  M. Bailey for the State. 
S o r m a  Janet Winburn, f o ~  defendants. 

A D A I ~ ~ ,  J. The defendants were indicted for selling to Ed. R. Free- 
man "a certain certificate of interest in a profit-sharing agrrqment, or 
in\-estment contract, without first having regirterpd the same in accord 
with the provisions of la\?-." The  lam regulating the sale of securities 
is contained in  chapter 149 of the Public Laws of 1927, and in chapter 
71,1 of the Kor th  Carolina Code of 1927. 

One of the penal subsections is as follows : "Whoever shall sell or 
cause to be sold, or offer to sell or cause to be offered for sale, any 
security in this State, which is not exenipt under any of tlir prorisions 
of section 3 (Michic's Code, 3924(1), unless sold in any transaction 
exempt under any of tlie provisions of section 4 (Michie's Code, 3924(m), 
and which such securities so sold or caused to  be sold or so offerctl for  
sale or caused to bc offered for s ak ,  shall not have bern registrred as  
provided in this act, shall be guilty of a violation of the act, and up011 
conviction thereof shall be imprisoned in the State prison for a period 
of not less than one, nor more than five years, or fined in any sum not 
more than one thousand dollars ($1,000), or both." La>\ s 1927. ch. 149. 
see. 23(h)  ; Michie's Codc, see. 3924(ff) (b) .  

"Security" is defined in section 2 (hlichie's Cede, 3924(k) (c)  : "Thr 
term 'securities' or 'security' shall include any note, stock certificate, 
stock, treasury stock, bond, debenture, evidence of indebtedness, trans- 
ferable certificate or  interest o r  participation, certificate of interest in a 
profit-sliaririg agreement, certificate of interest in any oil, gas or minirig 
lease, collateral trust certificate, any transferable share, investrncnt con- 
tract, or beneficial interest in or  title to property or profits or any other 
investment commonly known as security." 

I n  section 9 (Michie's Code, 3924(r)  it is provided that  "all securities 
required by this act to be registered before being sold in this State, and 
not entitled to registration by notification, shall be registered only by 
qualification in the manner provided by this section." 
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The term "sale" inc*lucles ally agrcernent whereby a person transfers 
or agrees to transfer cithcr the o ~ ~ n c r s h i p  of or an intcreit in a security. 
"Sale" or '(se1I7' inc~ludcs also an attempt to sd l ,  an option of purchase or 
sale, a sul)scription, or an offer to sell either directly or by an agent, or 
by a circulm letter, ad\ertisellient, or otherwise." Section 2 ( d )  ; Michie's 
Code, 3024(k) ( d ) .  

I t  is to be noted that  altliough the statute gives the word "security" a 
co~npreliensive definition, the indictment directs our inquiry to the 
questioil nllethcr the paper executed by the parties is :In "investment 
contract," or a "certificate of interest in a profit-sharing agreement." 
'I'hcre is no co~ite~it ion that the paper referred to was rq~isteret l  or that  
it is within any of the escmptcd classes. 

If a person shall sell any security ((embraced and referred to" in the 
act without having i t  registered as therein prorided, he shall be deemed 
guilty of a felony. The statute containing this provision is penal. That  
penal statutc.~ must be construed strictly is a fundanlental rule. The  
forbidden act must come clearly within the prohibition of the statute, 
for tlic scope of a penal statute nil1 not ordinarily be e ~ ~ l a r g e d  by con- 
struction to take in offenses not clearly described; and any doubt on this 
point will be resolved in favor of the defendant. S .  T .  Iicame,y, 8 N .  C., 
53;  Snl i fhwick  ~ i .  Wil l iams ,  30 Y. C., 26s ;  l h e s  u. R .  R., 95 N. C., 
434; Cox v. R. R., 148 hi. C., 459. 

"Blue Sky" laws have been uplicld by the appellate court of this and 
other States and by tho Supreme Court of the United States. S. v. 
. l ,q~y. 171  N. ("., 831; I{.  CF I,. Asso. 0 .  ~ o i T m a n ,  162 8 .  W. (Ark.) ,  
1090; Ex p r f e  T a y l o ~ ,  66 So. (Fla.) .  292; IIal l  P. G c ; g ~ ~ r - J o n e s  Co., 
242 U. S., 539, 61 Law Ed., 480; Caldwell 11. Sioux F a l l s  Xfock Yards  
Co., 242 U. S., 559, 6 1  Lam Ed., 493; Xcrr ick  v. I fal5ey ct? Co., 242 
U. S., 668, 61 Law Ed., 495. 

The valiility of the statute granted, the defrndants cannot be convicted 
unless their conduct involved a breach of the letter and spirit of the law. 
The purpose of the law as pointed out i n  Hall  v.  Gel 'gwJ7nes Company ,  
supra, is "to protect the public against the imposition of unsubstantial 
schemes and the securities based upon them." One of the securities men- 
tioned in the indictment is an "investment contract." The  term is not 
defined in the act, but it iinplics the appreh~msion of an  investmrnt as 
well as of a contract. The  word "investment" has no technical definition 
and its meaning in  particular cases is  often determined by its r ~ l a t i o n  
to the contrxt. I t  has been rariously defined as the conversion of money 
into property from which a profit is to  be derived in the ordinary course 
of trade or business; an  expenditure for profits; tho placing of rapital 
to secure an income from its use. We have found comparatively fcw 
cases i n  which the meaning of "investment contract" has  been given. 
I n  S. v. G o p h w  Tire and Rubber Co., 177 N.  W. (Mjnn.), 937, the 
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Supreme Court of Ninnesota in  analyzing a statute denouncing "invest- 
ment contracts" sa id :  "The placing of capital or laying out of money in 
a way intended to secure income or profit from its employment is an 
investment as that  word is commonly used and understood; and that  if 
the defendants sold its certificates to purchasers who paid thelr money 
justly expecting to receive an  income or profit from the investment, i t  
would seem that  the statute should apply." The certificate set out in 
that  case recited this provision: "That defendant will annually set aside 
as a bonus to certificate holders all of its excess earnings after paying 
opernti i~g expenses, fixed charges, and dividends to stockholders, the 
same to be distributed a t  its option in  tlie form of preferred stock." 

The definition of "inr estment contract" in the case just cited, was 
adhered to in 5'. v. Ecans, 191 N. TV. (Minn.), 425, in which the con- 
tract gaye to the purchaser an option to surrender his contract and take 
back tho money he had paid, nit11 a bonus of $70 for each $1,000, from 
tlie profits obtained on the sale of contracts. I t  was adhered to in S. v. 
O g d ~ n ,  191 X. W., 916, in which the "unit holders" were to participate 
in  profits in proportion to their holdings, and in S. v. Nushard, 205 
N. W., 370, the defendant was to participate in profits as the result of 
his investment and e~en tua l ly  to receive certificates of corporate stock. 

I n  S. v. Agey, 1 7 1  N. C., 831. decided in 1916, the Court construed 
the statute then in  effect. There the defendant was the agent of a Ten- 
nessee corporation engaged in selling tracts of land in Georgia for fig 
orchards. The  purchaser paid in installments and the company reserved 
title, promising to convey to the purchaser when the last payment was 
made. The  conipany was to cultivate, prune, and take care of the orchard 
for five years. The purchaser took no part  in it. I t  was held that  the 
corporation was an  "investment" company, that  the defendant was 
offering for sale the "obligation of a foreign corporation," and "evi- 
dences of property" in violation of the law as i t  then existed. I n  other 
cases the question before the Court was the fraudulent sale of stocks or 
bonds. Bank v. Felfon, 188 N. C., 384; 9. c. Deposit Po., 191 N. C., 
643; Hotel Corporation v. Bell, 192 N. C., 621. 

The distinguishing features of the contract i n  question are  apparent. 
Freeman n a s  to get his income from the gross amount received for his 
individual service in working the transfer system in those counties in 
which he mas to have the benefit of its exclusive use. The fact that  he 
was to retain only a percentage of the gross receipts does not affect the 
nature or quality of the serrice. This applies also to the provision that  
the company should pay Freeman one-half of the net profits derived 
from auction sales or contracts written by either of the parties. The  
contract does not contemplate the placing of Freeman's money with the 
partners in a way intended to secure an  income from its employment by 
them in the conduct of the business. 



140 IS' THE S U P R E M E  COURT. [I99 

The result is obvious. I n  our opinion the contract i .~cluded in the 
special verdict is not an  "investment contract" within the terms of the 
statute upon which the indictment is drafted. And by the same reason- 
ing we are led to the conclusion that the contract i s  not a "certificate of 
interest in a profit-sharing agreement." 

The evils which the Legislature intended to denounce ;ire speculative 
schemes which have no basis. I t  mas deemed necessary to supervise the 
efforts of organizers and promoters who offer to sell stocks, bonds, and 
other securities in person or by agents; and to save investors from laying 
out their money in  securities upon the promise and just expectation that  
the investment would return a profit without any active effort on the 
part  of the investors. S. v. Agey ,  supra;  B a n k  v. Felton,  supra;  S. v. 
Deposit Co., supra;  Hote l  Co. v. Bell ,  supra;  Lewis  v. Creasy Corpora- 
t ion,  248 N .  W., 1046;  Creasy C'orporatiolt v. Enz. 121-0s. Co., 187 
N .  Mr., 666. I t  appears from the contract under consideration that the 
anticipated profits were dependent chiefly upon the efforts of Freeman, 
and this, as indicated above, is i ts  distinguishing characteristic. 

Whether a part interest in a copyright is subject to sale for the ex- 
clusive use of tho purchaser we need not decide. 

N o  error. 

\Ir. G. PEPiLASL), UTE HYXTT, \V. T. JEXKINS, JOHS ICIILLlCR, L. J .  
JIOODY, R. 0 .  MARTIN, ROBERT LEE, Z. D. BLASK.EXSHIP, VAR- 
KAL GRAXT, J .  R. JENKINS, JAKE ELLIOTT, It. :\I. WALDROP, 
W, &I. DEHAIIT, H. T. JEXKINS, T. X. DAVIS, A. H. HUGHES, W. C. 
RANDALL, G. 1,:. BLAXIIENSHIP, J. H. WILSON, R. D. ES'I'ES, M. P. 
CUKNIKGHAhf, CARL LEE, THAD GREEN, J. B. BLANKENSHIP, 
IjEE BIRCHFIELD, C. R. SHOOK, J.  C. GARLAND, BOB WIGGINS, 
J. A. GIBSON, H. T. BRANTON, ANSELL HALL, JAKE RANDOLPH, 
W. H. SHULER, A N D  ALL OTHER CITIZENS AND TAXPAYERS RESIDISG OR 

OWNING PROPERTY IN THAT PARTICULAR BOUSDARY OR TERRITORY HEREIX- 
A ~ E K  DESCRIBED AS THE BOCNDARY ATTEMPTED TO nE A,YXESED TO THE 

ORIGINAL TOWS LIMITS OF TIIE TOWN OF CRYSON CITY WHO WILL COME 
IN,  MAKE THEMSELVES PARTIES, AND CONTRIBIJTE TO THE EXPENSE O F  THIS 
ACTION, v. THE TOWN OF BRYSON CITY, E. C. BRYSgON, MAYOR OF 

THE TOWN OF BRYSON CITY, S. W. BLACK, A. M. BENNI3TT ASD I<. Q. 
WOODY, COMPOSING THE BOARD OF ALDERMEN OF SAID TC~WN OF BRYSOS 
CITY, A N D  D. T. CRISP, TAX COLLECTOR OF SAID TOWN 01* BRYSON CITY. 

(Filed 2 July, 1030.) 

1. Statutes A a-Where original act hcorporuting a town is passed ac- 
cording to Article 11, sec. 14, it is not required that act enlarging ita 
boundaries be passed thereunder. 

Where an act.incorporating a town has been passed by the Legislature 
in conformity with the provisions of our Constitution, Art. 11, sec. 14, and 
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a t  a subsequent session an act to submit the question of enlarging the 
boundaries of the town to the electorate of the town is  also passed in 
conformity therewith, and an act is later passed a t  the same session of the 
Legislature to make the description more definite and to some extent 
adding a little more territory beyond the later boundaries, each act in- 
cluding the original boundaries of the town, it  is not necessary that the 
last act be passed in accordance with Art. 11, sec. 14, and an election 
thereunder is properly authorized. 

2. Elections B a-Error in statute appointing date for election held patent 
and immaterial and validity of election not affected thereby. 

Where a statute directs that an election be held by the voters of a 
municipality on a certain day of the week, 18 April, and that day of the 
week is the 1Dtl1, and the election is accordingly had on the 19th : Held, 
the error in the statute is patent upon its face and too technical to declare 
the election held thereunder invalid on that account. 

3. Elections I d-Where it does not appear that result of election was 
afPecW by irregularities the election will be upheld. 

Where an election to determine the choice of the voters of a town for 
or against enlargilig its boundaries is required to be held under the 
Australian Ballot System, and it appears that the law was not strictly en- 
forced, the result of the election will not be declared invalid by the courts 
on that  account if i t  appears that the voters had freely voted their choice, 
without influence from others a t  the poll, and that there was "a free ballot 
and a fair count." 

4. Elections I +In order to set aside an election it must appear that 
action was brought with due diligence and in good faith. 

In  order for the taxpayers of a municipality to set aside the result of 
an election therein, i t  is required that they must not unduly delay their 
action for that purpose, and it  must appear that the rights of innocent 
parties have not intervened, and that  the action was brought in good 
faith, with reasonable diligence, and sets forth a substantial cause, or the 
action will be dismissed. 

APPEAL b y  plaintiffs f r o m  Schenclc, J., and  a jury, a t  October-Novem- 
ber Term, 1929, of Swarm. S o  error .  

T h i s  is  a c i d  action brought  by the  plaintiffs against t h e  defendants  
f o r  t h e  purpose of having chapter  67 of t h e  P r i v a t e  Laws of the General  
Assembly of N o r t h  Carol ina passed a t  the  session of 1927, and  chapter  
215, P r i v a t e  Laws  of the  General Assembly of N o r t h  Carolina, session 
1927, declared unconstitutional and  void, and  a n  election held under  
said acts a t tempting t o  enlarge the  town l imi t s  of t h e  town of Bryson 
Ci ty  declared nul l  and  void, and  f o r  a permanent  injunct ion enjoining 
t h e  defendants  f r o m  collecting tomn taxes within t h e  terr i tory described 
i n  t h e  complaint  i n  th i s  action. 

A t  t h e  close of a l l  t h e  evidence defendants  renewed their  motion there- 
tofore made  a t  t h e  close of plaintiff's evidence t o  dismiss t h e  action and  
f o r  judgment as of nonsuit.  Motion denied; defendants excepted. Upon 
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the conclusion of all the evidence, and following the ruling of the court 
for judgment as of nonsuit, the parties, plaintiffs and defendants, agreed 
that the issues theretofore tendered by the court, should be answered as 
appears in the record, as if answered by the jury, and upon said issues 
being so answered defendants tendered to the court the Following judg- 
ment, which the court signed: 

"This cause coming on for hearing at  this the October Term, 1929, of 
Swain County Superior Court before Honorable Michael Schenck, judge 
presiding, and a jury, and same being heard upon the following issues, 
to wit : 

1. On what day was the election mentioned in the several acts set 
forth in the pleadings called and held? Answer: Tuesday, the 19th day 
of April, 1927. 

2. Did the ballots furnished and voted at said election have printed 
upon them 'Official ballot on City Proposition, City of Bryson City,' 
and bear the fac simile of the city clerk? If not, what was printed on 
said ballots? Answer: No, there was printed on such   allots the fol- 
lowing words and figures, to wit: '( ) For Ratification. ( ) Against 
Ratification.' 

3. Were booths, or a booth, furnished to be used by the voters in 
marking their ballots ? Answer : No. 

4. Were there adjoining rooms to the court room, where the election 
was held, that could be used as a place for marking tickets, and if so, 
how many? Answer: Yes, two such rooms. 

5. Were guard rails placed around the polling place and ballot boxes? 
Answer : No, except the bar rail of the court room. 

6. Were persons admitted or allowed by the election officials about 
the ballot boxes while voters were casting their votes, other than the 
voters and election officials? Answer: Yes. 

7. Were two watchers appointed by the city governing body of judges 
of election to attend the polling place to assist the voters? Answer: 
Yes. 

8. Were persons permitted or allowed to electioneer 11y the election 
officers in  the court room where said election was being held about the 
polling place and was such electioneering carried on during the time 
when the ballots were being cast at  said election? Answer : No. 

9. Does the description of land included in section 1, chapter 215, 
Private Laws of 1927, include land not included in  the description of 
land set forth in section 1 of chapter 67, Private Laws of 19272 
Answer: Yes. 

10. Were any of the voters, who voted in the election held 19 April, 
1927, in the town of Bryson City, interfered with or prevented from 
voting a free ballot, and if so, how many? Answer : No, 
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That after all the evidence, which had been offered by the plaintiffs 
and the defendants, counsel representing the plaintiffs and defendants 
agreed that said issues should be answered by the jury as set forth 
above. 

That all the aforesaid issues were answered, by consent of the parties, 
plaintiffs and defendants, through their attorneys, with the same force 
and validity as if the jury empaneled in said cause had answered same. 
And the court being of the opinion that the election in  question, held on 
19 April, 192'7, in the town of Bryson City, was in all respects valid: I t  
is. therefore. on motion of Edwards & Leatherwood, counsel for defend- 
ants, considered, ordered, adjudged and decreed that the plaintiffs take 
and recover nothing by this action, and that the same be dismissed; that 
the restraining order heretofore issued by the court be, and the same is 
hereby, in  all respects, dissolved, and that the defendants have and 
recover of the plaintiffs their cost in this action to be taxed by the 
clerk of this court." 

To the signing of the foregoing judgment the plaintiffs excepted and 
assigned error. Plaintiffs tendered judgment, the court below refused 
to sign same and plaintiffs excepted, assigned error and appealed to the 
Supreme Court. 

The other facts will be set forth in the opinion. 

Moody & Hall for plaintiffs. 
Edwards & Leatherwood f o ~  defendants. 

CLARK~OK,  J. The General Assembly of Korth Carolina passed an 
act to incorporate the town of Charleston in Swain County, N. C. I t  
was passed in accordance with Article 11, section 14, of the Constitution 
of North Carolina, and ratified 3 February, 1887, chapter 11, Private 
Laws of North Carolina, 1887. I n  1889 the name was changed by the 
General Assembly from Charleston to Bryson City. Chapter 4, Private 
Laws 1889. The original size of the old town was around 500 acres- 
"one-half mile from the courthouse in all directions." An act was passed 
by the General Assembly of North Carolina to enlarge the corporate 
limits of the town of Bryson City, and to provide for an election. Chap- 
ter 67, Private Laws of 1927. The enlarged town comprises about 2,600 
acres. This act was passed in accordance with Article 11, section 14, of 
the Constitution. This act said: "That the corporate limits of the town 
of Bryson City, Swain County, formerly Charleston, as defined by 
section 2 of chapter 11, Private Laws of one thousand eight hundred 
and eighty-seven, be and the same are hereby amended so as to include 
all of the territory and property within the following boundary (de- 
scribing same) ." This act included the old boundaries. 
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After the passage of the above act, a t  the same session another act 
was passed to correct the boundaries, chapter 215, Private Laws of 
1927, by striking out the description of the boundary in the former act 
and inserting in lieu thereof a new description, but thc description in 
both acts included the old town limits. The description in the latter took 
in ,z little more territory. Section 3, chapter 6'7, of 1927 act, s u p m ,  
provides that "said electiort shall  be  held  a n d  conducted as near  as may 
be as o ther  gelzleral elections,  and f h e  same  shall  be held on T u e s d a y ,  
18 April, 1927"; that at the time said election was held all elections 
held in the county of Swain, including county, town and municipal 
elections, were required to be held under the Australian Ballot System 
as provided by chapter 606, Public-Local Laws, enacted by the General 
Assembly of North Carolina, at its session of 1917, entitled An act to 
provide the Australian Ballot, said act being amended hy chapter 175, 
Public-Local Laws of 1921, by adding the word "Swain" after the word 
"Henderson," and before the word "and7' in line 2 of section 4 3 4  
chapter 606. 

Chapter 67 of the Private Laws of 1987, above, authorized the board 
of aldermen of the town of Bryson City to call an election for the pur- 
pose of submitting to the qualified voters residing within the boundary 
the question of acceptance or rejection of the provisions of the act, and 
that the same shall be held on Tuesday, 18 April, 1927. Also provided 
for the appointment of a registrar and two judges to hold said election, 
and provided for the kind of ballots to be prepared by the election officials. 
The board of aldermen of said town, pursuant to said act of the General 
Assembly, called said election to be held at the courthouse in Bryson 
City on Tuesday, 19 April, 1927, and pursuant to said act and said 
notice said election was held on Tuesday, 19 April, with the following 
result: 'Total number of registered voters as shown by poll-book, 602; 
total number of votes cast, 547; total number for ratificai;ion, 317; total 
number against ratification, 230.' " The governing bod;y of said town 
gave notice of result and declared that the said act of the General Assem- 
bly so ratified declared to Ise in effect from the said date. 

The plaintiffs contend (1)  that chapter 215 of the Private Laws of 
1927, the act to correct the boundaries, is unconstitutional, in that same 
mas not passed in accordance with Article 11, section 14, of the Consti- 
tution of North Carolina. We cannot so hold under the facts and cir- 
cumstances of this case. (2) The plaintiffs contend that the election 
held pursuant to chapter 67 of the Private Laws of 1927 was invalid. 
We cannot so hold. 

I n  regard to the f i rs t  proposition: The facts are to the effect that the 
town of Charleston was incorporated by the General Assembly of 1887. 
This act was passed in compliance with Article 11, section 14, Constitu- 
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tion of North Carolina, the boundaries of the to\vn included about 500 
acres. The General Assembly of 1889 changed the name to Bryson 
City. The General Assembly of 1927 passed the act to enlarge the 
boundaries to about 2,600 acres. This act was passed in compliance 
n i th  Article 11, section 14, Constitution of Xorth Carolina. This act 
struck out the section in reference to the boundaries which were set out 
in  the act incorporating the town i n  1887, and inserted in  lieu thereof 
the new boundaries, which included the old boundaries, making the new 
boundaries about 2,600 acres. Later on in the session chapter 215, P r i -  
vate Laws of 1927, was passed to correct the prior act of the session by 
striking out the section that  had described the boundaries and inserting 
in lieu thereof a new description which included the old boundaries of 
500 acres and practically the new boundary, slightly changing the 
description in  the act passed at  the same session, which was passed in  
compliance with Article 11, section 14, Constitution of North Carolina, 
making about 2,600 acres. 

We think this exact question has been passed on in  h t t e r l o h  u. Bay- 
ettevdle, 149 N. C., 65, and i t  i s  there held: When a municipal charter 
has been passed in accordance with Article 11, section 14, of the Consti- 
tution requiring the aye and no vote to be taken on the three several 
days, i t  is not necessary for a n  act annexing territory thereto to be 
passed it1 like manner to confer authority for  the levying of taxes 
within the territory annexed. At page 69 i t  is said:  "Another and final 
objection made to the act of annexation is, that  the object sought to be 
accomplished by it, in the mode provided, is beyond the power of the 
General bssembly, because it authorizes annexation, and consequently, 
taxation, without the consent of those who are affected by it. We have 
held in  common with all the courts of this country, that municipal cor- 
porations, in the absence of constitutional restrictions, a re  the creatures 
of the legislative will, and are subject to its control; the sole object being 
the common good, and that rests in legislative discretion. Dorsey v. 
Henderson, and Perry o. Pommission~rs,  at  this term; Manly v. Raleigh, 
57 K. C., 372. Consequently, i t  follows that the enlargement of the 
municipal boundaries by the annexation of new territory, and the con- 
sequent extension of their corporate jurisdiction, including that of levy- 
ing taxes, are legitimate subjects of legislation. I n  the absence of con- 
stitutional restrictions, the extent to which such legislation shall be 
enacted, both with respect to the terms and circumstances under which 
the annexation may be had, and the manner in which it may be made, 
rests entirely in the discretion of the Legislature. With i t s  wisdom, pro- 
priety or justice we have naught to do." Cotton Mills w. Wmhaw, 130 
N. C., 293; Commissioners v. Commissioners, 157 N.  C., 515; Reed v. 
Engineering Co., 188 N. C., 39; State v. Jennette, 190 N. C., 96;  O'Neal 



146 I N  T H E  SUPREME COURT. [I99 

v. Mann, 193 N. C., at  p. 161; H i l e y  v. Winstondalem 196 N. C., 17; 
Holmes v. Fayefteville, 197 N. C., at  p. 746. 

I t  will be noted that under the Lutterloh case, supra, as the original 
act passed in 1887 was in compliance with Oonstitution of North Caro- 
lina, Article 11, section 14, the extension acts of 1927 need not comply 
with Article T I ,  section 14. Both the acts of 1927 that extended the 
boundaries had in them the original boundaries as contained in the act 
of 1887, incorporating the municipality. The striking out of the original 
boundaries in the act of 1887 and substituting in lieu the new bound- 
aries in the acts of 1927, which included the boundaries as set forth 
in the act of 1887, was an immaterial change. I t  can be readily 
seen that the change was merely to make a simpler description of the 
boundaries of the old and new territory, there was no rtxpeal of the old 
town limits. We cite below certain decisions of this Court in regard to 
material and immaterial changes : 

I n  Brown v. Commissioners, 173 N. C., at  p. 599, i t  is said: "It is 
admitted the bill passed the Senate in accord with the Constitution, but 
it was amended, and the amendment was concurred in by 'the House 
without recording the ayes and noes. I t  was not necessary that the 
House observe the constitutional requirement in concurring in the 
Senate amendment, as it was immaterial and consisted only in striking 
out the name of one commissioner and substituting another. The amend- 
ment did not broaden the scope of the act or affect its financial features. 
Glenn v. Wray, 126 N. C., 730; Brown v. Stewart, 134 N .  C., 357." 
In Claywell v. Commissioners, 173 N. C., a t  p. 659, we find the fol- 

lowing: "It is the accepted position that when a material amendment is 
made to a bill of this kind, one coming under this conrititutional pro- 
vision, the required readings and entries on the journal shall be taken 
anew on the bill as amended. Coitrell v. Lenoir, ante, 138; Cotton 
Mills v. Vmhaw, 130 N. C., 293; Glenn, v. Wray, 126 N. C., 730." 

I n  Road Commissioners v. Commissioners, 178 N. C., at  p. 65, we 
find: "But we are of opinion that an amendment of the kind presented 
here, which purports to change the method of maintaining a separate 
t o ~ ~ n s h i p  road system from a bond issue restricted in amount to current 
taxation from year to year, indefinite as to time, might, in its practical 
application, work such a change in the burdens imposed that it could, 
in no sense, be regarded as immaterial within the meaning of the princi- 
ple, and must be set aside because it was not passed with the formalities 
required by the organic law. Bennett v. Commissioners, 173 N. C., 
625." Russell v. Troy, 159 N. C., 366. 

I n  Person v. Doughton, 186 N. C., at  p. 725, i t  is sai3: "Again, the 
courts will not adjudge legislative acts invalid unless thctir violation of 
the Constitution be clear, complete and unmistakable. B<mitz v. School 
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Trustees, 154 N.  C., 379; Coble v. C o m ~ s i o n w s ,  184 N. C., p. 348. 
Speaking to this question in a recent case, Adkins v. Children's Hos- 
pital, 67 L. Ed., 440, the United States Supreme Court said: 'The 
judicial duty of passing upon the constitutionality of an act of Congress 
is one of great gravity and delicacy. The statute here in question has 
successfully borne the scrutiny of the legislative branch of the govern- 
ment, which, by enacting it, has affirmed its validity; and that determi- 
nation must be given great weight. This Court, by an unbroken line of 
decisions from Chief J u s t i c e  Marshall to the present day, has steadily 
adhered to the rule that every possible presumption is in favor of the 
ralidity of an act of Congress until overcome beyond rational doubt.' " 
Gunter v. Sanford, 186 N.  C., 452; Long v. Wockingham, 187 N .  C., 
199; Reed u. Engineering Co., 188 N.  C., 39; Hinton v. State Treasurer, 
193 N. C., 496; Queen v. Commissioners, 193 N. C., 821. 

I n  Ogden v. Xaunders, 12 Wheaton, 213, i t  is held: "That no act 
should be held unconstitutional unless i t  is clearly so, beyond a reason- 
able doubt." 

I n  regard to the second proposition: The issues as set forth in the 
statement of case were answered by consent of the parties to this contro- 
versy the same as by a jury. I t  will be noted that the act provides that 
the election shall be held on Tuesday, 18 April, the act indicating that 
Tuesday was the lSth, whereas Tuesday was in fact the 19th. This is 
such a patent error in the bill that it would be too technical to hold that 
it was material. Comm&siorrers v. Malome, 179 N.  C., 10; Flake v. 
Commissioners, 192 N. C., 590; 9 R. C. L., p. 998; 20 C. J., p. 102, 
note 5. Plaintiffs further contend that said election should not be 
upheld upon the ground that it was not held in strict compliance with 
the provisions of the Australian Ballot Law applicable to the county of 
Swain. Section 3 of chapter 67 of the Laws of 1927, provides, among 
other things: "That said election shall be held and conducted as near 
as may be as other general elections, and the same shall be held on 
Tuesday, 18 April, 1927. The board of aldermen at the meeting calling 
said election shall appoint a registrar and two judges to hold said elec- 
tion. The registrar shall open the registration books and make a new 
registration of the qualified voters residing within said boundary in 
accordance with the general election laws. The board of aldermen shall 
cause to be prepared ballots for said election on which shall be printed 
the words 'For Ratification' and 'Against Ratification.' Opposite each 
shall be blank squares; the voter shall indicate by an X in one of the 
squares for which he desires to vote. I f  a majority of those voting at  
said election shall vote for ratification, then this act shall immediately 
go into effect." 
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Flake v. Cyommissioners, 192 K. C., at  p. 593, we think disposes of 
this contention: "If a statute simply provides that certain things shall 
he done within a particular time or in a certain way, and does not 
declare that their performance is essential to the validity of the elec- 
tiark, they \vill be regarded as mandatory if they affect the merits of the 
election and directory if they do not. McCrary on Elections (3  ed.), 
sec. 190, cited with approval in Hi71 v. Skinner, 169 N .  C., 405." 

I n  Hill  v. SXrinne~, 169 X. C., at  p. 412. i t  is held: "The ultimate 
conclusions from the authorities is thus stated in A. & I<. Enc. (2 ed.), 
a t  pp. 755, 767: The  general principles to be drawn from the authori- 
ties are, that  honest mistakes or mere omissions on the part of the 
election officers, or irregularities in directory matters, even though 
gross, if not fraudulent, will not avoid an eltation, unlesri they affect the 
result, or at  least render i t  uncertain. But if the irregularities are so 
great that  the election is not conducted i n  accordance with law, either in 
form or substance, and there are matters of substance that render the 
result uncertain, or whether they are fraudulent and the result is made 
doubtful thereby, the returns should be set aside." Wooa'all v. Highway 
('ommission, 176 N.  C., 378; Riddle v. Cumberland, 180 N .  C., 321; 
Plotf 1,. Conzmissioners, 187 hT. C., 1 2 5 ;  Flake v. Commissioners, 192 
N .  C., 59Q; Montieth v. Commissioners, 195 N .  C., at  p. 75-6. 

Plaintiff also contends that  the election is void on the ,:round that the 
voters were not given an opportunity to cast a secret ball3t. I n  Withers 
C .  Comn~issioners, 196 N .  C., at  p. 537, i t  is said:  "Flirthermore, the 
co~irtitutional provision was intended and designed for the protection 
of fhe  voter l ~ k s e l f  in drawing abowt h im ,  if he so desired, the im- 
penetrable veil of secrecy." 

From the answers to the issues we think that plaintiffs cannot com- 
plain. I t  appears that there mas a "free ballot and a fa i r  count." The 
election was held in  substantial compliance with the statutes. I n  fact, 
all the plaintiffs v h o  testified voted "against ratification," but lost. The 
clectiori was held on 19 April, 1927, and this action was instituted over 
two years after, on 20 May, 1929. 

I t  is  ell said in  J a m  v. Comm.issioners, 107 N. C!. ,  at  p. 256-7: 
"But the Court will not grant i ts  aid, so invoked, unless i t  appears that  
the plaintiffs have been reasonably diligent-this depending upon the 
facts and circumstances of the c a s e i n  bringing their action. Espe- 
cially i t  will not, where they have negligently delayed to bring their 
action until the rights of innocent parties have accrued. Nor mill the 
courts tolerate, much less encourage, merely captious or vexatious inter- 
ference with such elections. I t  must appear that  the action was 
prompted by good faith, reasonable diligence and a substantial cause of 
action. Otherwise, the plaintiffs cannot have the relief' they demand, 
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and tlie action will be dismissed. Their right to sue does not depend a t  
all upon the statute of limitation, but upon the application of plain 
principles of equity, which require that  a party seeking relief must, 
before he is  entitled to have the same, do, as to the matter in question, 
what, in justice, fairness and good conscience he should have done on his 
part .  I n  cases like the present one, unless such constituent equit:ible 
elemerit appears, no sufficient cause of action is alleged." 

I n  the judgment of the court below, we find 
No error. 

F. B. I N G L E  v. GAP G R E E N .  

(Filed 2 July, 1930.) 

Judgments L d u d g m m t  of nonsuit will not operate as bar to sub- 
sequent action where the allegations are not substantially identical. 

Wliere an action u ~ o n  :I contract for the wile of defentlunt's lands by the  
plnintiff and the division of profits therefrom, is nonsnited beeauw the 
evidence of fraud, bad faith and arbitrarin~ss on the part of the clcfcntl- 
ant in refusing the offers procurccl by  the plaintiff for the sale of the 
land in accordar~ce with the contract, mere not supported by allegation. 
the judgment as of nonsuit will not optxrate nr  a bar to a subsequent 
action brought within the statutory period on the same cause of actiou 
where the allegations are not substantially identical n i th  those of the 
first, but the deficiency in the allegations of the first action are supplied 
therein and evidence introd~~cecf to  support them, and the doctrine of rcs 
j ud ica ta  does not apply. 

,IPPEAL by plaiiitiff from S ink ,  Special Judge,  a t  April Term, 1930, 
of B c n c o ~ r n n .  Reversed. 

This is an action brought by plaintiff against defendant for breach 
of contract. The  plaintiff alleges that  during tlie life of the contract 
that he had from tliffereiit parties bona fide offers to purchase the lt50 
acres of land, as set forth in tlie contract belo~v. 

The allegations in the complaint substantially mere, and there was 
evidence to sustain them: That  he paid under the contract a comiclerable 
sum of money in advertising the laild for sale and inatle personal 
efforts to that effect. That  he obtained: 

(1) ,111 offer by George 11. Burns for farm $300.00 an acre, olie- 
third cash, balance one and tn  o years, secured by mortgage on the land. 
Also that Burns and Barnes offered $300.00 an acre for the vhole farm, 
or $500.00 an acre for one tract of it, and $15,000 for 103-acre tract. 

( 2 )  Offer made by Wade Holley $45,000 cash. 
(3)  Offer made by Out lax  & Bordner, $45,000 for tract, one-third 

cash, balance one and two years, secured by deed in trust on the land. 
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(4) Offer made by Revis, "his terms as I believe $10,000 in secured 
notes, and the balance in 1 and 2 or 1, 2 and 3 years, secured by deed 
in trust on the farm in question. I t  involved trading in $10,000 notes of 
R. B. Zagier, who is a merchant and lives in Ashevilk. Mr. Outlaw's 
financial worth was $250,000 to $300,000 at that tinre. Don't know 
exactly about thg worth of Mr. Revis. 

(5) Offer made by Mrs. R. D. McDonald now Mrs. Connally. She 
was a Coxe and when Mr. Coxe died she married a McDonald, now 
Mrs. Connally. Prior to her marriage she was Mar? Connally, the 
daughter of old Colonel Connally, in Victoria. I took her there lots of 
times. She offered $45,000 for it, $300.00 an acre, one-third cash, bal- 
ance l, 2 and 3 years. I communicated the offer to Mr. Green. He  
wouldn't take it, but Mr. Green told me to swap her the farm and give 
her $90,000 to boot for the building there by the Emporium Building, 
that she owned, he thought, but Mrs. Cheesborough, the sister of Mrs. 
Connally, owned it. I submitted it to Mrs. Connally and she submitted 
it to Mrs. Cheesborough. Mrs. Cheesborough said that !;he didn't want 
to make the exchange. I guess Mrs. Connally's worth at  the time was a 
million dollars or more. All of the offers were made in the twelve 
months period set out in the contract. Mr. Outlaw's offer was the first. 
I made an offer on the farm, it is in writing signed by me." 

Plaintiff also submitted an offer in writing. The defendant refused 
to accept any of the offers. 

The contracts are as follou,~: 

Asheville, N. C., 14 March, 1925. 
"F. B. Ingle, agent, I, this day accept your proposition on the T. L. 

Johnson and wife, M. E. Johnson, purchasing 189 acres of land, more 
or less, known as the Johnson lands located in Mills River Township. 
I agree to the terms mentioned. The party of the first part is to have 
land surveyed and I am to pay one hundred dollars psr acre to pay 
on delivery of good and sufficient title, one-fourth cash of purchase 
price to give deed of trust back on land for equal payments, one, two, 
three, four and five years. Notes bearing six per cent inierest. Interest 
payable semiannually. I am attaching my ('heck for one hundred and 
fifty dollars ($150.00) to show good faith, that being part purchase 
money. This deal is to be closed up on or before 1 May, 1925. 

J. IC. REID. 
T. 1,. JOHNSON. 
M. :E. JOHNSON. 

Witness: F. B. Ingle. 
I hereby transfer all my right, title and interest to Ciay Green and 

F. B. Ingle. 
J. Fi:. REID. 



N. C.] S P R I N G  TERM,  1930. 151 

Asheville, N.  C., 14  April,  1925. 

"This form of contract by arid between Gay Green, party of the first 
part, and F. B. Ingle, party of the second part. The  party of the first 
part  purchased the T. L. Johnson farm, containing 150 acres for 
$16,000, through the party of the second part  with the understanding 
that both parties hereto are to share all profits equally above the pur- 
chase price of $16,000, and each party is to bear equally in all expense 
of handling and selling said farm. Provided a satisfactory sale can be 
made within twelve months from date. 

GAY GREEN. 
F. B. INGLE." 

The plaintiff, among other things, alleges: "That as this plaintiff 
is advised, informed and believes, and so avers, that  the refusal of the 
defendant to agree to any of said sales was not because the proposed pur- 
chaser was unsatisfactory nor that  he was not ready, able and willing 
to comply with his proposal, nor that  i t  was not such as would have 
produced a satisfactory sale, as contemplated between the parties. Rut  
that  his claim of dissatisfaction, if any was merely pretense and not 
a fact, was feigned and not based upon an actual dissatisfaction, was 
in bad fai th and was unlawful, fraudulent and arbitrary, done for the 
sole purpose of hindering, defrauding and cheating this plaintiff of 
his rights under said contract. That  the title to said lands being in 
defendant, rendering the plaintiff unable to consummate any one of said 
sales without the cooperation and consent of the defendant, and by 
reason of said nrongful, unlanful, fraudulent and arbitrary conduct on 
the par t  of the defendant, in not accepting said sales or any one of 
them, this plairitifi lost the benefit of the profits that  would h a l e  been 
d e r i ~ e d  from anF one of said sales, one-half of which amounted to more 
than $14,500, with interest from 14 April, 1926. That  as liereinbefore 
alleged, the plaintiff has an interest under said agreement, based upon a 
valualrle consideration, arid as such had a mutual iuterest in the salc 
of said lantls, at a profit and the net proceeds derived thertfroln, along 
n i t h  the defendant, and the defendant oned to the plaintiff a duty in 
the nature of a trustee, to conserve said ixterest, and to act with reason, 
diligence arid prudence, g i \ ing  due consideration to the plaintiff's 
rights, requiring him to cobperate n i t h  the plaintiff by consenting to any 
salc produced by the plaintiff, that  invol\etl a reasonable profit, within 
the t l~n t ) ,  offered hy any purcl~aser ready, able arid willing t o  comply. 
That  the offers of salc hereinbefore alleged, and each and every of 
them were such salcs as required of the defendant acceptance on his 
part, but notwithstanding all of this, the defendant, for  the purpose 
of conserving his  own interest, and in disregard of the plaintiff's rights 
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under said contract, wrongfully and unlawfully and arbitrarily refused 
to accept any of said sales, thereby causing this plaintifi' to be damaged 
in the sum of more than $14,500, as hereinbefore alleged, with interest 
tliereon from 14 April, 1926. Wherefore, the plaintiff prays the court 
that he have and recover judgment against this defendant for the sum 
of $14,500, and interest from 14 April, 1926; the cost of' the action and 
such other and further relief as to the court may seem j ~ s t  and proper." 

The illaterial allegations of the complaint were denied by the defend- 
ant. The defendant denied that the plaintiff ever secured and submitted 
to him any bona fide offers for the purchase of said property, as alleged 
in the complaint. 

The defendant further plead res adjudicata: "That on or about 29 
July, 1926, the plaintiff instituted in the Superior Court of Henderson 
County, North Carolina, a suit against this defendant, in which he 
sought to recover from this defendant damages for an alleged breach 
of the identical contract mentioned and described in the plaintiff's com- 
plaint and on which this suit is founded. That said suit so instituted 
in the said Superior Court of Henderson County came on for trial at  
the Narch Term, 1928, of thc Superior Court of Henderson County 
and a jury was duly empaneled to try the issues thereir. joined. That 
both plaintiff and defendant offered evidence upon the merits of said 
suit, and at the close of all of the evidence a judgment of nonsuit was 
entered in said cause. That the plaintiff duly appealed to the Supreme 
Court of the State of North Carolina from said judgment of nonsuit, 
and said judgment was, by an opinion of said Court, filed on 12 De- 
cember, 1928, arid reported in 196 N. C., 381; said judgment of nonsuit 
so rendered by the said Superior Court of Henderson County was 
affirmed. That as will more fully appear by reference to the pleadings 
in said cause in the Superior Court of Henderson County, North 
Carolina, the cause of action on n-hich the plaintiff s o ~ g h t  to recover 
in that suit is identically the same cause of action attempted to be set 
out in the complaint in this suit, and as defendant is advised and be- 
lieves, said cause having been tried on its merits in the Chperior Court 
of Henderson County, Korth Carolina, and a judgment having been 
rendered against the plaintiff in said action, all questions arising out 
of tlic contract sued 011 ill this action have become an3 are now res  
adjudicata and the plaintiff is barred by said judgment f'rom a further 
prosecution of this action." 

There were additional allegations in the complaint to those in the 
first action and different evidence in this case from that in the former. 
There was a judgment of nonsuit in the court below, plaintiff excepted, 
assigned error and appealed to the Supreme Court. 
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Arledge & Taylor  for plaintiff. 
Alfred S. B a m r d  for defendant. 

CLARKSON, J. The question involved : 
(1) This is an action on contract, set forth in the complaint, which 

provides that the plaintiff was to have one-half of the profits arising 
from the sale of a tract of land '(provided a satisfactory sale can be made 
within 12 months from date." The plaintiff contends that he produced 
a number of purchasers, ready, able and willing to buy at a price and 
on terms that were satisfactory to him and that would have proven 
satisfactory to both if accepted by the defendant, but that the defendant 
arbitrarily and fraudulently refused to accept said offers of sale for the 
purpose of defeating the plaintiff of his rights under the contract. 

(2) The defendant set up the plea of res judicata. We think the 
nonsuit should not have been granted by the court below, and there was 
sufficient evidence to be submitted to the jury, and the principle of res 
judicafa is not applicable. 

An action on the contract involved in this controversy was tried in 
Henderson County and from a judgment of nonsuit therein the plaintiff 
appealed to the Supreme Court, which was confirmed at the Fall Term, 
1928 (see Ingle v. Green, 196 N.  C., 381), (on the ground that the 
plaintiff did not allege fraud or arbitrariness. Thereupon the plaintiff 
brought this action in March, 1929, alleging fraud and arbitrary action, 
as set forth ip the complaint before mentioned. 

I n  Ingle v. Green, supra, this Court said "There is no allegation 
that the defendant acted fraudulently or arbitrarily in refusing to sell." 
I n  the present action the complaint is full, plenary and explicit on this 
subject. Graves v. O'Connor, post, 231. 

I n  Hampton  v. Spinning Co., 198 N.  C., at  p. 240, we find: "If the 
Supreme Court affirms the judgment of the trial court, he may under 
C. S., 415, bring a new action within the period therein specified. But, 
if upon the trial of the new action, upon its merits, in  either event, 
it appears to the trial court, and is found by such court as a fact, 
that the second suit is based upon substantially identical allegation and 
substantially identical evidence, and that the merits of the second cause 
are identically the same, thereupon the trial court should hold that the 
juclgnient i11 the first action was a bar or yes adjudicata, and thus end 
that particular litigation." Jlidkif v. Insurance Co., 198 N .  C., 569; 
Chappell v .  Ebert ,  108 N. C., 5 7 5 .  

I t  will be noted that in the H a m p f o n  case, supra, are these words: 
"that the second suit is based upon substantially identical allegation 
and substantially identical evidence." The present action is not based 
upon substantially "identical allegation." I n  the former action there 
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was probata without allegata. T h e r e  mus t  be allegata et probata. I n  
the  present action there is allegata et probata. 

In Noses v, Norganton, 195  N. C., a t  p. 101, i t  is  s a i d :  (' (A decision 
by  t h e  Supreme Cour t  on a pr ior  appeal  constitutes the  l a w  of t h e  case, 
both i n  subsequent proceedings i n  t h e  t r i a l  court  and  on  a subsequent 
appeal.  Harrington v.  Rawls, 136 X. C., 65.' Stmnks v. R. R., 188 
K. C., a t  11. 568." 

A s  t h e  case goes back f o r  e new tr ia l ,  the re  a r e  other questions raised 
by  t h e  able and  learned at torneys f o r  t h e  l i t igants  t h a t  we  need not  now 
consider. 

F o r  the  reasons given the  judgment of t h e  court  below is  
Reversed. 

JOHN RICE, EMPLOYEE, v. DENNY ROLL & PANEL CO., EMPLOYER, LON- 
DOS GUARAKTEE & ACCIDENT CO., CARRIIER. 

(Filed 2 July, 1930.) 

1. Master and Servant F a-Workmen's Compensation Act should be con- 
strued as a whole. 

The various prorisions of the Workmen's Compensaticn Act are  to be 
construed in their relations to each other a s  a whole 1.0 effectuate the 
intent of the Legislature to provide compensation to an employee for 
injury arising out of and in the c40urse of his employmeill. 

2. Master and Servant F h-Employee disabled and losing members 
through injury is  entitled to compensation under both secs. 29 and 31. 

Section 29 of the Workmen's Compensation Act allowing compensation 
to a workman for total temporary disability should be construed in pnri 
rnnteria with section 31 thereof allowing compensation for the loss of 
members, and so construed it is held: that where a n  employee has suffered 
an injury to his hand arising out of and in the course of his employment, 
and the injury causes him total temporary disability in the course of its 
healing, and renders i t  necessary to amputate certain parts of certain 
fingers of the hand, he is entitled to receive compensation under section 29 
for total temporary disability, and in addition thereto compensation for 
the loss of the parts of his fingers under scction 31, there being no pro- 
vision in the act that the later should preclude the former, compensation 
for the later to begin upon expiration of the compensation for the former. 

3. Master and Servant I? i-Findings of fact by Industrial Commission 
arc conclusive on appeal. 

The findings of fact by the Industrial Commission as to claims under 
the Workmen's Compensation Act are conclusiw upon appeal, and its con- 
clusions of law are persuasive authority. 

APPEAL by  plaintiff f r o m  XcE7roy, J. ,  a t  Apr i l  Term,  1930, of 
GUILFORD. Reversed. 
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The court below held that the Industrial Commission committed 
error in its conclusions of law in allowing the plaintiff compensation 
for the period of temporary total disability under section 29 of the 
Workmen's Compensation Act in addition to specific compensation 
under sections 31 of said act, and reversed the award of the Commission 
for temporary total disability. Plaintiff excepted and assigned error 
and appealed to the Supreme Court. 

A u s t i n  & T u r n e r  for plaintiff .  
Peacock & Dalton for defendants.  

CLARKSON, J. This matter has been fully discussed in Rice v. Roll 
and Panel Co., Vol. 1, p. 341, Advance Sheets, North Carolina Indus- 
trial Commission, opinion by Wilson, Comniissioner for Full Commis- 
sion. The opinion, in par t :  "This cause came on for review before the 
Full Commission, 24 February, 1930, at Raleigh, North Carolina, upon 
the appeal by the carrier from the decision of Commissioner Dorsett, 
filed 31 January, 1930, to decide the one issue, to wit: Has the Com- 
mission the right to award compensation for temporary total disability 
in addition to specific where there is an amputation? Sta tement  of Case: 
On 30 October, 1929, John Rice, the claimant, was regularly employed 
by the Denny Roll and Panel Company, at an average weekly wage of 
$25.13. On that date the claimant suffered an injury by accident result- 
ing in some badly lacerated and amputated fingers on his left hand. 
The evidence tends to show that the fingers were either amputated at  
the time of the accident, or immediately thereafter. Dr. Burrus of the 
Burrus Clinic of High Point, North Carolina, was the attending physi- 
cian, and testified that because of plaintiff's injury it was necessary 
to amputate the distal phalange of the second finger, and to amputate 
more than half of the distal phalanges of the third and fourth fingers. 
Upon the evidence, the Full Commission makes the following Findings of 
Fact :  I .  That the parties to this proceeding are bound by the provisions 
of the Sor th  Carolina Workmen's Compensation Act. 2. That John 
Rice, the claimant, on 30 October, 1929, suffered an injury by accident 
that arose out of and in the course of his employment, and that as the 
result of said accidental injury, plaintiff has lost the distal phalange of 
the second and more than half of the distal phalanges of the third and 
fourth fingers of his left hand. 3. That the plaintiff was temporarily 
totally disabled for a period of seven weeks and two days immediately 
following the accident; and that plaintiff is entitled to compensation 
for temporary total disability in addition to the specific award for the 
loss of part of members. 4. That the average weekly wage was $25.13." 
The conclusiom of law are set forth, which we need not repeat. The 
Award:  "For temporary total disability the plaintiff is entitled to receive 
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sixty per cent of his average meekly wage for seven weeks and two days, 
i n  addition to this, for the specific loss of parts of the fingers as per 
schedule of injuries set out in section 31, the plaintiff is  entitled to re- 
ceive sixty per cent of his average weekly wage for a period of fifteen 
weeks to  corer the loss of one-half of the second finger; for a period 
of ten weeks to cover the loss of one-half of the third finger; and for 
a period of seven and one-half w e k s  to cover the loss of the fourth 
finger." - 

The sole question for our determination: Where an  employee by acci- 
dent arising out of and in the course of his employment loses by imme- 
diate amputation certain parts  of three fingers, is he entitled to compen- 
sation under section 29 of the Workmen's Comgensation Act for the 
period of this temporary total incapacity or disabilily during the 
healing period, i n  addition to the amount alloved for loss of the members 
under-section 31 of the said act, the payment of compmsation under 
section 31 start ing on the termination of payment under section 29 ? We 
think so. 

Section 29 is  as follo~vs: "Where the incapacity for work resulting 
from the in jury  is total, the employer shall pay, or cause to be paid, 
as hereinafter provided, to the injured employee during such total dis- 
ability, a weekly compensation equal to 60 per centum of his average 
weekly wages, but not more than eighteen dollars, nor less than  seven 
dollars, a week; and in  no case shall the period covered by such com- 
pensation be greater than four hundred weeks, nor  hall the total 
amount of all comgensation exceed six thousand dollars. I n  case of 
death the total sum paid shall be six thousand dollars, less any amount 
that  may have been paid as partial compensation during: the period of 
disability, payable in  one sum t o  the  personal representa t i~e  of deceased." 

I n  Smith v. Light Co., 198 X .  C., a t  p. 621, i t  is  held that  "the last 
clause of section 29 is totally repugnant to the definite method of settle- 
ment prescribed in sections 38 and 40." Compensation for "death by 
accident arising out of and in  the course of the employment" whether 
dependents or not are relegated t o  sections 38 and 40. Reeves  v. Parker- 
Graham-Sex ton ,  Inc., post, 236. 

Section 31 has a schedule of injuries and fixes the n t e  and period 
of compensation. 

This matter has been u p  several times before the Industrial  Commis- 
sion, and the unanimous decisions of the Commission suiitain plaintiff's 
contention. Adanls v. Buffalo Snowbird Go., Vol. 1, p. 232 ;  Kennedy v. 
Collins Granite Go., Vol. 1, p. 346, Advance Sheets, N. C. Industrial  
Commission. 

The defendants contend, and correctly so, quoting 25 R. C. L., p. 964: 
'(There is a marked distinction between liberal construction of s t a tu t a ,  



N. C.] S P R I N G  TERM, 1930. 157 

by which courts, from the language used, the subject-matter, and the 
purposes of those framing them, find out their t rue meaning, and the 
act of a court i n  ingrafting upon a law something that  has been omitted, 
which thc court believcs ought to have been embraced. The former 
is  a legitimate and recognized rule of construction, nhi le  the latter is 
judicial legislation, forbidden by the  constitutional provisions distribut- 
ing the pov ers of gorernmcnt among three departments, the legislative, 
the executive and the judicial." 

I n  Johnson v. Asheuille Hosiery Co., ante, 38, speaking to the 
subject, i t  is said:  "It is generally held by the courts that  the various 
compensation acts of the Union should be liberally construed to the end 
that  the benefits thereof should not be denied upon technical, narrow 
and strict interpretation." 

ITnder section 60 the finding4 of fact by the Commission shall be 
conclusive arid binding. W e  may add that  the rulings of law by the 
Commission are persuasive and ought to  have weight on appeal to this 
Court. 

Section 2 ( i )  : "The term (disability' means incapacity because of in- 
jury to earn the wages which the employee mas receiving a t  the time 
of in jury  in the same or any other employment." 

I n  section 29, What is  incapacity? "Any deprivation of power to 
work as the result of in jury  is 'incapacity,' within thc meaning of the 
provisions of the Workmen's Compensation Act (Lans  1911, ch. 218) 
section 12 and section 11, as amended by Lams 1913, ch. 216 sec. 5, 
authorizing the allowance of compensation for incapacity." Gorrell v. 
Battelle, 144 Pac., 244, 246, 93 Kan., 370. 

The plaintiff, under the well understood meaning of the xord  "in- 
capacity" or "disability" to earn the wages which he was receiving at 
the time of the injury, was for seven weeks and two days during the 
healing period of the in jury  totally incapacitated for vork .  This disa- 
bility or i n c a p a c i t ~  was temporary, but total, during said period, and 
the compensation is fixed in  said section for such disability or incapacity. 

I n  2 5 ~ .  C. L., statutes, part  section 248, p. 1009, me find: "The con- 
struction of a statute can ordinarily be in no wise affected by the fact 
that it is subdivided into sections or titles. A statute is passed as a 
whole and not i n  parts or sections and is  animated by one general pur- 
pose or intent. Consequently the several parts or sections of an  act are 
to be construed in connection with every other part  or section and all 
are to be considered as parts  of a connected whole and harmonized, if 
possible, so as to aid in giving effect to the intention of the lawmakers." 

When t%e period of temporary disability or incapacity ceases, what 
is  plaintiff's compensation for the injury or loss to his members? 
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Section 31, says: "In cases included by the following schedule, the 
disability in each case shall be deemed to continue for thi3 period speci- 
fied, and the compensation so paid for such injury shall be specified 
therein, to wit: "For the loss of" etc., under the section, specifying the 
particular member. For the specific injury or loss the plaintiff is 
entitled to receive sixty per cent of his average weekly wage for a 
period of fifteen weeks to cover the loss of one-half of the second 
finger; for a period of ten weeks to cover the loss of one-half of the 
third finger; and for a period of seven and one-half weeks to cover 
the loss of one-half of the fourth finger. 

I s  this section 31 exclusive or should it be construed in pari materia 
with 29, as was done by the Commission? We think the aiections should 
be construed together. We are led to this conclusion by the purpose of 
the act-indicated by its name-compensation. I t  would be a narrow 
construction to allow the plaintiff no compensation for seven weeks and 
two days for the healing period he was temporarily totally incapacitated 
for work and only get what is allowed him under section 31 for the 
loss of the member. I f  the injury healed immediately, he could go back 
to work to support himself and dependents. When it does not, and he is 
confined for seven weeks and 2 days, how is he and his de~pendents cared 
fo r?  Should they be cared for out of the compensation allowed him for 
the specific loss of his fingers? This seems to us to be a narrow and 
hard ruling under a reasonable construction of the sections of the act 
and we cannot so hold. 

Section 29 covers total incapacity for work resulting from the injury 
and section 31 covers "loss" for the injured member, and the language 
of the latter section "the compensation so paid for such injury" and 
then again "The disability in each case shall be deemed to continue for 
the period specified." The compensation under 31 is paid for the injury 
or loss for the member and not for total incapacity for .work resulting 
from the injury under 29. 

Legislative reports may persuasively show that the particular statute 
in question should not be narrowly or restrictively interpreted, al- 
though they cannot be taken as giving to the law a meaning not fairly 
within its word. St. Louis I. M. & 8. R. Co. v. Craft, 238 U. S., 648, 
35 Sup. Ct. Rep., 704. 

The General Assembly seems to have considered with care the pro- 
risions of section 31. I n  some of the states the compenaation for loss 
or injury for some member is "in lieu of all other compensation." 
Section 32 of the original Cannady-Haywood Senate Bill, No. 83, on 
file in the Secretary of State's office, File No. 526, reads: "In cases 
included by the following schedule, the incapacity in each case shall 
be deemed to continue for the period specified, and the compensation so 
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paid for such injury shall be specified therein, and shal l  be in  l i e u  of all 
o the r  compensat ion ."  Section 31 in the Compensation Law, as finally 
adopted, which corresponds to section 32 of the original bill, reads: 
"In cases included by the following schedule, the disability in each 
case shall be deemed to continue for the period specified, and the 
compensation so paid for such in jury  shall be specified therein, to wi t :  
'(For the loss of7, specifying the particular members, etc. The General 
Assembly left out of the clause, "and shall be in lieu of all other 
compensation." 

We think this throws light on the construction of these sections. We 
do not think section 30 in any way militates against the construction 
put on section 29 and 31, as the beginning of section 30 gays "except 
as otherwise provided ill the nest section hereafter." 

The  decisions are not uniform over the nation, cf course so many 
different acts are to be construed with different phraseology. I t  is  
conterlded by plaintiff, in a carefully prepared brief, that  the weight 
of authority is in conformity to the opinion of the Industrial Com- 
mission on the subject. Plaintiff and the Industrial  Commission cite 
many decisions tending to uphold their view. On the other hand, the 
defendants contend to the contrary and have a compreherisire and 
analytical brief tending to uphold their side of the contention. This 
is a new act, and we are deciding the particular questions as they arise. 
We see no good purpose in going into a long discussioii of the cases 
cited on either side. 

The  judgment of the court below is 
Reversed. 

CITY O F  STATESTILLE, A MUSICIPAI, CORPORATIOV, V. MKS. BELT'E 
WALKER JEXKINS A N D  MISS BEULAH JEIYKINS. 

(Filed 2 July, 1930.) 

1. Municipal Corporations G d-General statute of limitations does not 
apply to street assessments under city charter in this case. 

The lien given to a city against abutting owlers for street improve- 
ments is a lien upon the particular land superior to all others, C. s. .  
2713, and is not chargeable or collectible from other property of the 
owner, C. S., 2716, and where the charter of the city creates the lien from 
the commencement of the improvement work, aild provides that the im- 
provement charges shall continue to be a lien upon the land until fully 
paid, the ten-year statute of limitations does not run auninst the city in 
favor of the owner or one claiming under him without notice of the lien 
so long as the lien continues by the nonpayment of the assessment lien 
so created. 
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2. Sam-Ch. 331, Public Laws of 1929 do not apply to limit time for 
enforcing assessment lien for improvements in this case. 

A statute which shortens the time within which an action may be 
brought must give a reasonable time for the enforcement of rights affected 
thereby, and chapter 331, Public Laws of 1929, (b )  will not apply to bar 
a municipality's right to enforce assessments for street improvements, the 
liens for which had attached before its passage, the act failing to give a 
reasonable time for the enforcement of the assessments by the city. 

3. Sam-The charter of a city governs the liability for street asseas- 
ments made thereunder rather than general statutory provisions. 

A local statute enacted for a particular municipality is intended to be 
exceptional and for the benefit of such municipality, and is not repealed 
by the enactment of a general statute, and the charter of a city providing 
that assessments for street improvements shall remain in full force and 
effect until fully paid, governs the liability of those assessed thereunder 
rather than general statutory provisions in regard thereto. 

STACY, C. J., dissenting; BROGDEN, J., concurs in dissent. 

APPEAL by plaintiff from Stack, J., a t  November Term, 1929, of 
IREDELL. Reversed. 

This is a controversy without action, the agreed statement of facts 
is as follows : 

1. The city of Statesville is  a municipal corporation and as such, 
under the general law and by the provisions of its charter, is authorized 
to pave the streets in said city of Statesville and to make a local assess- 
ment against the property abutting thereon for a par t  of the costs of 
said pavement. 

2. Tha t  i n  the year 1912, the said city of Statesville caused to be 
levied against the property hereinafter described a street assessment 
for the principal amount of $300.50, the date of said assessment being 
1 September, 1912, and tha t  said special assessments were payable in  
ten equal, annual installments maturing thereafter on 1 September 
i n  each year as follows: $30.05 due 1 September, 1913; $30.05 due 
1 September, 1914; $30.05 due 1 September, 1915; $30.05 due 1 Sep- 
tember, 1916; $30.05 due 1 September, 1917; $30.05 due 1 September, 
1918; $30.05 due 1 September, 1919; $30.05 due 1 September, 1920; 
$30.05 due 1 September, 1921; $30.05 due 1 September, 1922. 

3. That  a t  the time said assessment was levied by the city of States- 
ville, E. Morrison mas the owner of the lands against which said assess- 
ment was levied, but that the same were sold by E. Morrison to Dr .  
J. J. Mott and upon the death of the said Dr.  J. J. l lo t t ,  were sold in 
the process of the administration of his estate by a con-missioner ap- 
pointed by the court to sell the said lands to make assets for the estate 
of the said Dr.  J. J, Mott, and purchased by 1). F. Jenkinll, the husband 
of the defendant, Mrs. Belle Walker Jenkins, and the father of the de- 
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fendant, Miss Beulah Jenkins, from whom the present defendants ac- 
quired the property, same being the home place on the east side of 
North Center Street, in the city of Statesville. 

4. That  neither D. F. Jenkins nor the defendants had any notice of the 
existence of said street assessment from the city of Statesville and that  
the same was not paid by the commissioner appointed by the court to 
sell the same for the estate of Dr.  J. J. Mott, and the first notice that  
the defendants had of the existence of said street assessment was in 
the year 1929, just before the city of Statesville started foreclosure 
sale of said lands 1 November, 1929. 

5 .  That  the city of Statesville has advertised a foreclosure and sale 
of said lands for the purpose of collecting the entire amount of said 
assessment and the same are now advertised for sale. 

G .  The defendants contend that each of said installments that  has been 
due and unpaid for ten years from the date the said installment was 
due, is barred by the statute of limitations and that  the city of States- 
ville cannot collect the same on account of said lapse of ten years since 
the maturity of said installments, it  being agreed that  seren of said 
installments, aggregating $210.35, together with all accumulated in- 
terest thereon, have been due and payable for more than ten years and 
that three of said installments in the amount of $90.15 principal, with 
accumulated interest, have not been due for ten years. 

7 .  The city of Statesville conterlds that the statute of limitatioris does 
not run  against said special assessment and that  the entire amount is 
due by the defendants, as the owners of the property. 

I t  is agreed that  if the court shall find that  the first seven installments 
which hare  been due more than ten years are barred by the statute of 
limitations, the court shall give judgment in favor of the city of States- 
rille for the remaining three installments in the amount of $90.15, 
n i t h  interest thereon from 1 January,  1913, or if the court should find 
that  the said first seven installments are not barred by the statute of 
limitations, the court shall render judgment in  favor of tllc city of 
Statesville for the entire amount." 

The judgment of the court below is as follows: 
"This cause coming on to  be heard a t  the November Term of Iredell - 

County Superior Court before his Honor, A. 31. Stack, upon an  agreed 
statement of facts submitted by the plaintiff and defendants and the 
court being of the opinion that the statute of limitations mould apply 
against all assessments that  have been due for a period of ten years 
or more and that  the defendants have only three assessments that  come 
within the ten-year period and are not barred by the statute of limita- 
tions. I t  is, therefore, considered, ordered and adjudged that  the seven 
assessments of $30.05 against the property of the defendants are hereby 
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barred and that  three of said installments or assessments, i n  the sum 
of $30.05 each, are  due and that  the plaintiff recover of the  defendants 
the sum of $90.15, together with interest from 1 January,  1913, and 
for the costs of this action to be taxed by the clerk." 

The plaintiffs excepted to the judgment as signed, assigned error and 
appealed to the Supreme Court. 

Long & Glover for plaintiff. 
Scott d Collier for defendants. 

CLARKSOK, J. The questions involved in this controversy: 
1. Does the 10-year statute of limitations bar the city of Statesville 

from collecting street assessments, or installments thereof, more than 
10 years past due? We think not. 

2. Do the provisions of chapter 331, subsection b of section 1, apply 
to this case, i n  view of the failure to give a reasonable time to bring 
an action before said act became effective? We think not. 

3. I s  the liability of a property owner for street impro~ement  special 
assessments levied by the city of Statesville, governed by general statu- 
tory liability or the provisions of the charter of the city of Statesville 
providing that  such assessments shall be and remain in full force and 
effect until fully paid?  We think by the charter of the city of 
Statesville. 

Under the first question involved, me find that the pertinent pro- 
visions of the charter of the city of Statesuille, Private Laws of 1911, 
chapter 243, see. 45, relative to paving assessments, is as follows: "That 
the amount of the charges made against the landowners and assessed on 
the respective lots as hereinbefore provided for shall be :~nd  constitute 
from the commencement of the work for  which they are charged and 
assessed, liens on the respective lots upon which they arc charged and 
assessed; that the said amounts shall be placed in the hands of the tax 
collector for collection, and any property owner shall hav? the right to 
pay the charges made as hereinbefore prescribed in  ten equal annual 
installments from and after the commencement of such work, with 
interest thereon a t  six per cent per annum from the date of such com- 
mencement, in which case the amounts due shall be and remain a lien 
on the lot or  lots against which they are charged and assessed until 
fully paid,'' etc. 

I n  the law under which the assessment mas made, we find this clear 
language "in which  case the  amounts  due  shall be and remain  a lien on 
the  Sot or  lots against which  t h e y  are chargal  and assessad un t i l  ful ly  
paid." 
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An assessment made upon adjoining land for a street improvement 
by a town is a charge upon the land constituting a lien superior to all 
others, C. S., 2713, and not enforceable against the personalty or other 
lands of the owner, and when the owner of land has been thus assessed 
payable in installments, C. S., 2716, and he subsequently dies, it is not a 
debt of the deceased payable by his personal representative, but a charge 
against the land itself. The provisions of C. S., 93, as to the order of 
payment of debts of the deceased has no application. Carawan v. Bar- 
nett, 197 N.  (?., p. 511. 

The rights of the plaintiff are governed by the statute which makes 
the assessment. The statute gives a lien in rem, the lot or lots against 
which they are charged and assessed until fully paid. I n  the present 
case, it is conceded that the assessment has not been paid. The case of 
X w g a ? ~ t o n  z+. Avery, 179 N. C., 551, is distinguishable from this case. 

As to the second question involved : We do not think the provisions of 
ch. 331, Public Laws 1929, subsec. b of sec. 1, applicable. "Where the 
bar of the statute is not complete a change in the statute may extend or 
shorten the time, but in the latter case a reasonable time must be given 
for the claimant to enforce his right." McIntosh N. C. Practice and 
Procedure, p. 105. I n  the note are cited cases as to what is a reasonable 
time. 

I n  Strickland v. Draughan, 91 X. C., at  p. 104, i t  is said, quoting 
numerous authorities: "In Terry v. Anderson, 95 U .  S. Rep., 628, 
Chief Justice Waite, speaking for the Court, said: 'This Court has often 
decided that statutes of limitation affecting existing rights are not un- 
constitutional, if a reasonable time is giren for the commencement of 
the action before the bar takes effect.' . . . H e  further says in the 
same opinion, that parties have no  more ~ e s t e d  interest in a particular 
limitation which has been fixed, than they have in the form of the 
action to be commenced, and as to the forms of action or modes of 
remedy, it is well settled that the Legislature mag change them at its 
discretion, provided adequate means of enforcing the right remains. 
Strictly, the principle he announced applies only to the statutes of 
limitation." Nutthews v. Peterson, 150 N ,  C., at p. 133; Oraves v. 
Elozcard, 159 N.  C., 594; Fisher d. Ballard, 164 N .  C., 329; Barnhardt 
G. ~IIorTiSon, 178 N.  C., at  p. 568-9; see Humphrey v. Stephens, 191 
K. C., 101; W i l l i a m  v. Motor fines, 195 N .  C., 682. The statute we 
are considering fixed no time for the commencement of the action, but 
barred all assessments ten years from the default in the payment of any 
installment. Ashley v. Brown, 198 N. C., 369. 

I n  Dunn v. Jones, 195 N.  C., at p. 356, i t  is said: "No person can 
claim a vested right in any particular mode of procedure for the enfurce- 
ment of defense of his rights. Where a new statute deals with pro- 
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cedure only, prima facie i t  applies to all actions-those which have 
accrued or are pending, and fu ture  actions.' Stacy, C. J., in  Hart in  v. 
Vanlaningham, 189 N.  C., 656." Gillespie 21. Allison, 1.15 N .  C., 542. 

The statute under consideration does not enlarge, but restricts, and 
no reasonable time is given in which to bring the action. We think the 
law quoted is controlling. 

As to the third question i n v o l ~ e d :  I t  is well settled, citing numerous 
authorities, i n  Felmet v. Comm~issioners, 186 K. C., a t  p. 252: "A local 
statute enacted for a particular municipality is intended to be excep- 
tional and for the benefit of such municipality, and is not repealed by 
the enactment of a subsequent general law." dsheville v Herbert, 190 
N .  C., a t  p. 736; Nonteith v. Commissione7~s of Jackson, 195 K. C., 
74-5; Goode v. Brenizer, 198 K. C., 217. 

For  the reasons given, the judgment below is 
Reversed. 

STACY, C. J., dissenting: As no period of limitation is mentioned in 
the charter of the city of Statesville (the idea of perpetuity not being 
accepted), i t  mould seem that, under Xorganton v. Avery, 179 N .  C., 551, 
103 S. E.,  138, all the installments were barred by the  three-year statute 
of limitations when chapter 331, Public Lams 1929, was enacted by the 
Legislature. Hence the plaintiff is in no position to coinplain a t  the 
holding that seven installments are barred under the 1929 statute, and 
three not. 

BROODEX, J., concurs in dissent. 

THE LAMSON COMPAXL', INC.,  v. J. L. AIOREHEAD, RECEIVER OF 
RAWLS-KR'IGHT COMPANY. 

(Filed 2 July, 1930.) 

1. Parties B H u d g m e n t  sustaining demurrer of party joined as de- 
fendant on motion of original defendant held not error. 

Where in an action against the receiver of an  insolvent corporation on 
an exeeutory contract the plaintiff alleges that there was no contractual 
relation between it and the purchaser from the receiver of the property 
which was the subject-matter of the contract, and the purcshaser is made 
a party on motion of the receiver who alleges that the purchaser is solely 
liable to the plaintiff: Held, judgment sustaining the demurrer of the 
purchaser is not error. 
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2. Corporations H a-Damages may be recovered against receiver of in- 
solvent corporation for brcach of executory contract. 

A receiver of an insolvent corporation may be sued for damages for 
breach of an executory contract of the corporation by permission of 
court, W a d e  u. Loaqz Assnciation, 196 N .  C., 171, in which the action was 
upon an executory contract of employment, cited and distinguished. 

3. Court8 A *Where sum demanded in action against receiver for breach 
of executory contract exceeds $200 Superior Court has jurisdiction. 

Where, in an action against the receiver of an insolvent corporation for 
breach of an esecutory contract, the sum demanded in good faith exceeds 
two hundred dollars, the Superior Court has jurisdiction, the plaintiff 
being entitled to recover thereon upon a proper showing, the contract not 
heing an esecutory contract of employment invalidated by the receirer- 
ship. 

APPEAL by plaintiff from Crammer, J., at  October Term, 1929, of 
DURHAM. Reversed. 

This is an  action instituted by plaintiff against the defendant to re- 
corer the sum of $477.97 due on a certain contract for  a Lamson Pre-  
ferred Cash Carrier System, made by plaintiff with Rawls-Knight Co., 
a corporation that  is now insolvent, and J. L. Morehead, the defendant, 
is  the duly appointed receiver. The  plaintiff filed a petition stating that  
i t  had a good cause of action against defendant and praying the court 
to make an  order authorizing and allowing i t  to enter suit against the 
defendant for said sum of $477.97. The court below made an  order 
authorizing and empowering plaintiff to bring an action against said 
defendant for the sum mentioned. I n  the petition, the plaintiff alleges : 
"That this affiant is advised, informed and believes, and so states, that  
the said receiver acknowledges the correctness of said claim, but asserts 
that  the claim should be paid by a corporation known as the Sinkoe 
Company, who purchased the assets of Rawls-Knight Company, and 
as the said receiver alleges, assumed the payment of this portion of the 
indebtedness of the said Rawls-Knight Company; that  the said Lamson 
Company has no contractual relation whatsoever with the said Sinkoe 
Company." 

The  receiver answered and, among other things, said:  " I t  is admitted 
that  the Rawls-Knight Company was indebted to plaintiff for rentals 
on the property covered by the contract marked Exhibit A, from 1 June,  
1928, to 4 December, 1928, i n  the amount of $87.63, and this amount 
defendant, as receiver, has offered and now offers to  allow as an  approved 
claim against the said Rawls-Knight Company, and t o  pay thereon its 
distributive share of the assets of the Rawls-Knight Company. . . . 
And defendant further says that  if plaintiff is  entitled to  any relief as 
against this defendant, which is denied, i t  is entitled only to have i ts  
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claim approved and filed by the receiver, and is entitled to recover 
thereafter only its distributive share of the assets of the Rawls-Knight 
Company; that in no event is plaintiff entitled to recover of this de- 
fendant the full amount prayed for in the complaint." 

The defendant further sets up as a defense and alleges that certain 
of the property of Rawls-Knight Company, describing it, which he held 
as receiver, that an offer of purchase was made by E. I. 85 R. A. Sinkoe 
for same. That a report was duly made to the court and an order 
was made by the court authorizing and instructing the defendant to sell 
and convey, which he did, the "goods, merchandise, furniture, fixtures 
and equipment of the Rawls-Knight Company," to the said E. I. and 
R. A. Sinkoe for $7,750. 

The defendant further alleges: "That prior to receiving the offer 
from E. I. and R. A. Sinkoe this defendant had discussed the sale of 
the business of the Rawls-Knight Company to the Sinkoe Brothers with 
P. D. Alexander, manager of plaintiff company, with officers in  the city 
of Atlanta, Georgia, and received his permission to transfer to the pur- 
chasers, in the event the entire business mas sold, the properties of the 
Lamson Company held under lease or agreement, and imniediately upon 
effecting the sale to the said E. I. and R. A. Sinkoe this defendant 
notified the said P. D. Alexander that the said sale has been made. 
. . . This defendant says that by the terms of the order made by 
his Honor, W. A. Devin, resident judge, and by the terms; of the agree- 
ment with the said E. I. and R. A. Sinkoe, as shown by the bill of sale 
covering the transfers of the company, and with the consent and ap- 
proval of the Lamson Company, the equipment referred to in the agree- 
ment with the Lamson Company mas transfcmed and sold to the said 
E. I. and R. A. Sinkoe, and that they are solely responsible to plaintiff 
for any amount which may be due under said agreement. . . . 
Except such distributive dividends as may have heretofclre been paid, 
or may be hereafter paid, by him as receiver on the amount of $87.63, 
the amount of past due rentals due by the Rawls-Knight Company, 
and further the sum of $12.40 as rent of the Lamson s$ystem from 5 
December, 1928, to 1 January, 1929, the time such system was used by 
this defendant, as receiver. . . . That said E. I. and R. ,4. Sinkoe 
are necessary parties to the proper adjustment of this action, and the 
receiver asks that an order be issued making said E. I. and R. A. Sinkoe 
party-defendants, and that summons be issued to them to appear and 
take such actions as they may deem best." 

Bn order was duly made making E. I. and R. A. Sinkoe parties 
defendant to the action. The said E. I. and R. A. Sinkoc: demurred to 
the complaint on the ground that there is a defect of parties. C. S., 
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LAMSON Co. v. MOREHEAD. 

511(4). That the complaint does not state facts sufficient to constitute 
a cause of action. C. S., 511(6). They set forth several grounds, among 
them that the court had no jurisdiction as plaintiffs' claim was for less 
than $200 under the contract. 

The judgment of the court below was as follows: "The pleadings of 
plaintiff and defendant, J. L. Morehead, receiver of Rawls-Knight Com- 
pany, were read and the court heard argument of counsel for all the 
parties upon the demurrer of E. I. Sinkoe and R. A. Sinkoe, and during 
the argument upon the demurrer J. L. Morehead, receiver of Rawls- 
Knight Company, through his counsel, without further notice, entered 
a demurrer ore tenus to the complaint of the plaintiff, and the court 
being of the opinion that the complaint of the plaintiff does not set 
out a cause of action within the jurisdiction of the Superior Court, 
and that this court is without jurisdiction for the reason of the fact 
that the amount in controversy is less than $200.00. I t  is now, there- 
fore, considered, ordered and decreed that the demurrer filed by the 
defendants, E. I. Sinkoe and R. A. Sinkoe, be, and the same is hereby 
sustained, and it is further considered, ordered and adjudged that the 
demurrer ore tenus of J .  L. Morehead, receiver of the Ramls-Knight 
Company, be and the same is hereby sustained, and i t  is further con- 
sidered, ordered and adjudged that this action be, and the same is hereby 
dismissed at  the cost of the plaintiff." 

The plaintiff assigned errors: That "the court committed error in 
sustaining the demurrer of E. I. Sinkoe and R. A. Sinkoe. The court 
committed error in sustaining the demurrer ore tenus of J .  L. More- 
head, receiver of Rawls-Knight Company. The court committed error 
in signing the judgment, as set out herein." 

NcLendon & Hedrick for pluintif. 
John Sewitt for defendanfs E.  I .  and R. A. Sinkoe. 
W .  H .  Murdock for defendant J .  L. Morehead, receiver. 

CLARKSON, J. The plaintiff in the petition distinctly alleges '(that the 
said Lamson Company has no contractual relation whatsoever with the 
said Sinkoe Company." We cannot see how the defendant can have E. I. 
and R. A. Sinkoe made parties to the action and then plead for plaintiff 
that the Sinkoes are solely responsible to it when the plaintiff says 
there is no contractual relation between it and the Sinkoes. Benevolent 
Assn. v. Neal, 194 N.  C., 401. Then again, the court below sustained 
the demurrer filed by the Sinkoes. The plaintiff appealed. The receiver 
did not. We find no error in the court below sustaining the demurrer of 
the Sinkoes. 
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I n  Sewing Machine Co. v.  Burger, 181 N .  C., a t  p. 255, concurring 
opinion of Clark, C.  J., i t  is said:  "In the Superior Court the sum 
demandcd in  good fa i th  confers jurisdiction and when this is done the 
court is not forbidden to give judgment for less than  $200." Duckworth 
v. Mull, 143 N. C., 461; Houser v. Bonsal, 149 K. C., 51; Wooten v. 
Drug Co., 169 N .  C., 64;  Williams 2.. Williams, 188 N. C., 728; 
McIntosh, N. C. Prac.  and Proc., p. 56, sec. 57. 

We infer that  the demurrer was sustained on behalf of defendant, 
receiver, on the ground that  on the appointment of a receiver, it  made 
plaintiffs' executory contract impossible of performance by the Rawls- 
Knight Company, and the plaintiff could recover only the amount due 
when the receiver was appointed. Tha t  the amount was $87.63, and 
plaintiff was only entitled to a distributive dividend to be paid on that  
amount and the sum of $12.40 due by the receirer as rental. These 
amounts were under $200.00, and the Superior Court hac no jurisdic- 
tion. Constitution of North Carolina, Art. I V ,  sec. 27. 

The  court below, no doubt, based its opinion on Wade v. Loan dssn. ,  
196 N.  C., p. 171. I t  is there held: Upon the appointment of a receiver 
by a court of competent jurisdiction for any cause, executory contracts 
of employment of a corporation are  thereby invalidated during the 
receivership, performance being made impossible by operition of law, 
and damages may not be recovered for its breach. Lenoir v. Improve- 
ment Co., 126 n'. C., 922. 

I t  may be noted that  in plaintiff's contract it sets forth "if receivers 
are appointed to take possession of the business of the user . . . all 
unpaid amounts to  the end of this agreement . . . be at once 
precipitated and become due and payable." 

We do not extend the doctrine in the Wade and Lenoir cases, supra, 
further than as there laid down applicable where the relationship is 
that  of officers, agents or employees. W e  can see no reason why a 
corporation although placed in  the hands of a receiver should not 
be liable for its executory contracts. Plaintiff's contract was not recorded 
whether it should be as against creditors and purchasers for value, we 
are not called upon now to decide. C. S., 3312. Trust  Co. v ,  X o f o ~  Co., 
193 K. C., 663; Acceptance Corp. v. Nayberry,  195 S. C., ,508. We may 
say that  plaintiff's contract does not appeal to the coi~science of a 
court of equity. Courts are slow to  enforce unconscionabl~~ contracts. 

I n  Bangert v.  Lumber Co., 169 N. C., a t  p. 630, it is said:  "Equity 
does not favor forfeitures or penalties, and will relieve against them 
when practicable, i n  the interest of justice. 2 Story Eq., p. 644; Car- 
penter v.  Wilson, 59 Atl. Rep., 187; Seldon v .  Camp, 95 Va., 528." 

The sum demanded by plaintiff, and for which the court allowed 
plaintiff to bring this action, was over $200.00, to wit, $477.97. The 
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sum demanded seems to have been made in good faith. The  rights of 
the parties under the contract we do not pass on. The  Superior Court 
had jurisdiction. 

F o r  the reasons stated, the judgment of the court below sustaining the 
demurrer of the receiver, is 

Reversed. 

STATE O F  NORTH CAROLISA, Ex REL. A. G. MYERS, J. ALLAN TAYLOR, 
E. K. RISHOP. JAS A. GR.iT. JOHN \Iv. HOUSE, I. 31. BAILEY, 
GEORGE MARSH, T. J. PURDIE. M. 0. BLOUST, T. AUSTIN FINCH, 
CHAS. G .  YATES AND SAM P. BURTOX, COSSTITUTIR'G THE TRANSPOH- 
TATION ADVI~ORY COMMISSION, v. WILRIIKGTON - RrRIGHTSVITJLE 
BEACH CAUSEWAY COJIPASY. TIDEWATEII POWER COMPANY, 
SHORE ACRES COMPAKT ET AL. 

(Filed 2 July, 1930.) 

Eminent Domain C a-Demurrer to action by State for title to land neces- 
sary for inland waterway held properly overruled. 

Upon pertinent allegations of thc complaint by the Slate ex rcl. Trans- 
portation Advisory Conimission for the immediate possesqioll of lands 
necessary to be conreyed to the U. 8. Government for t h ~  inland water- 
way, a demurrer to the complaint by parties claiming title to the locus 
in quo is bad when it is made to appear that immediate possession is 
necessary to prevent delay in the construction of the canal and the rights 
of the claimants to just compensation is preserved and the faith and 
credit of the State is pledged for its payment in the event that they are 
able to establish their title, and an order of the court giving such im- 
mediate possession is not error, the right of the State thereto for this 
purpose being paramount. 

APPEAL by defendants from order of Grady, J., at  September Term, 
1929, of NETT HANOCER. Affirmed. 

This  is an  action for judgment and decree that  the strip of land 
described in  the complaint is  needed and required for the construction 
of the Inland Waterway. Canal through the State of h'orth Carolina, 
as  authorized by an act of the Congress of the United States; tha t  
plaintiff, the State of North Carolina, is the owner of said strip of 
land, with the right to use same for said purpose, without compensa- 
tion to the defendants or to either of them, notwithstanding claims 
asserted by said defendants to said strip of land; or if i t  shall be ad- 
judged herein that  the defendants or any of them are entitled to  com- 
pensation for the taking of said strip of land by the plaintiff, for  said 
purpose, for judgment and decree condemning said strip of land under 



170 I N  T H E  SUPREME COURT. [I99 

the power of eminent domain inherent in the State of North Carolina, 
by reason of its sovereignty, and providing for the ascertainment as 
provided by law of the sum of money to which said defendants or any of 
them, are entitled as compensation for the taking of saic strip of land 
hy the plaintifl, for said purpose, to the end that plaintiff may pay the 
same, and thus acquire the title to said strip of land required for said 
purpose free and clear of the claims of said defendants or any one of 
them; and in the meantime for an order allowing and permitting the 
Statc of Xorth Carolina to take possession of said strip of land to the 
end that it may convey the same to the United States, to be used by 
the said United States in the construction of said Inland Waterway 
Canal without delay. 

Issues, both of law and of fact, are raised by the pleadings, which 
have been duly filed by the parties to the action. These issues have not 
been tried or determined. 

At September Term, 1929, an order was made in ;he action, as 
follows : 

"This cause coming on to be heard, after due notice given in open 
court, before his Honor, Henry A. Grady, judge holding the courts 
of the Eighth Judicial District, at the regular Septembw, 1929, Civil 
Term of the Superior Court of New Hanover County, and being heard, 
up011 thc duly verified petition for condemnation of the lands referred 
to therein, and hereinafter described, which said petition was duly 
filed by the Transportation Advisory Commission for and on behalf of 
the State of North Carolina, under and pursuant to chapter 44, Public 
Laws of 1927, as amended by chapter 7, Public Laws 1!)29, and upon 
verified answer of defendants and their motion for injunctive relief, 
and it appearing to the court: 

1. That the petition seeking condemnation of the lands described 
therein was duly filed in this cause on 15 July, 1929, as provided by 
law. 

2. That process was duly and properly issued at  ths time of the 
filing of said petition in this court providing for personal service upon 
all of the above named resident defendants and service by publication 
upon the nonresident defendants, according to the statutes of this State. 

3. That the lands referred to in the petition, and hereinafter described, 
are condemned for a purpose paramount to all other public uses and are 
necessary and essential for use in the construction of the Intra-Coastal 
Waterway from Beaufort Inlet to the Cape Fear River, and said lands 
have been designated for such use by the proper authority of the 
United States of America, and are more particularly d~fined and de- 
scribed herein. 
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4. That immediate possession is  necessary and essential, to the end 
that  the construction of the said Intra-Coastal Waterway shall not be 
delayed. 

5. That  under and by r i r tue  of the provisions of chapter 44, of 
Public Lams of 1927, as amended by chapter 7, Public Laws of 1929, 
the said Transportation Advisory Commission from and after the in- 
stitution of this proceeding, shall have and is given the right to take 
immediate possession of the above described lands and premises on be- 
half of the State of S o r t h  Carolina, to the extent of the interest to be 
acquired, and the Governor and Secretary of said State are directed 
to execute a deed to the United States, which shall thereupon be entitled 
to appropriate and use the said lands for the purposes for which con- 
demnation is sought. 

Now, therefom, it is ordered, adjudged and decreed, that such title as 
is contemplated and established under the statutes hereinbefore referred 
to, in and to the lands and premises hereinbefore described, has vested 
in  the State of North Carolina, and the said State has the right to the 
immediate possession of said property, and the said State of North 
Carolina, its agents, assigns, employees and contractors are hereby 
granted the possession of said lands for the purposes necessary in the 
construction of the said Intra-Coastal Waterway. 

I t  is further ordered, adjudged and decreed that  this proceeding be, 
and the same is hereby retained upon the dockets of this court, for the 
ascertainment of such damages arising out of the condemnation as the 
defendants herein may be entitled to receive. 

HENRY A. GRADY, Judge, etc." 

From this order, defendants appealed to the Supreme Court. 

John  Bright Hill and Bryan d Campbell for plaintiffs. 
Rounfree d Carr and Davis d Poisson f o r  defendants. 

CONNOR, J. There was no error in  the refusal of the tr ial  judge to 
dismiss this action, in accordance with the motion of defendants, which 
was in effect a demurrer ore tenus to the complaint. The facts alleged 
in  the complaint are sufficient to constitute a cause of action on which 
plaintiff is entitled to the relief prayed for, (1) either that  upon these 
facts it be adjudged that  the  plaintiff, the State of North Carolina, is 
the owner of the land described in  the complaint, having such title 
thereto as is paramount to any title which may have rested in the d e  
fendants or in  either of them, and is therefore entitled to enter into 
possession of said land and to use the same for the purpose desired, 
without compensation to the defendants or to any of them, notwithstand- 
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ing any title which the said defendants may have to said land; or (2) 
if it shall be adjudged in this action that defendants or any one of them 
is ontitled to compensation for the taking of said land by the State of 
North Carolina, by reason of its ownership of the same, that said land 
be condemned, and that the sum of money which said defendant is 
entitled as just and adequate compensation for the taking of said land 
by the State of Korth Carolina be ascertained as provided by law, to 
the end that the State of North Carolina may pay such sum of money, 
and thus acquire such title to said land as plaintiff is required to have 
in order that said land may be used for the purpose desired. The con- 
tention of the plaintiff that neither of the defendants is the owner 
of the land described in the complaint or of any part thereof, as against 
the State of North Carolina, is bona fide. Whether this4 contention is 
well founded or not, depends upon the facts as they may be established 
at  the trial of the action. I f  the contention is not sustained, then it is 
admitted by the defendants that the State of North Carolha, under the 
power of eminent domain inherent in said State by reason of its sover- 
eignty, has the right to take said land for the purpose desired, upon the 
payment of full and adequate compensation to such of the defendants as 
may be adjudged the owners of the land. Thus i t  is contended by the 
plaintiff that the State of North Carolina has the right to take posses- 
sion of the land and to use it for the purpose desired, either without 
compensation to defendants, if i t  shall be finally adjudged1 in this action 
that the title of the State is paramount to any title which the defend- 
ants or any of them have to the land, or with compensation if it shall 
be finally adjudged in this action that defendants or any of them are 
entitled to compensation, as owner or owners of the land. We know 
of no principle of law which requires that plaintiff shall abandon either 
of these bona fide contentions in order that it may recover the relief, if 
any, to which it is entitled. I f  i t  shall be found that the State has the 
right to take and hold possession of the land, only by the exercise of 
its power of eminent domain, then the action may be transferred to the 
clerk of the Superior Court of New Hanover County, in order that 
the sum to which defendants who are owners of the land are entitled as 
just and adequate compensation may be ascertained in  accordance with 
the provisions of chapter 33 of the Consolidated Statutes insofar as said 
provisions are applicable. S. v. Lumbtw Co., post, 199. Every right 
which the defendants or any of them have in or to the land described in  
the complaint can be and will be fully protected in thiti action. I t  is 
expressly provided by the statute under which the relator is prosecuting 
this action (section 2, chapter 44, Public Laws of North Clarolina 1927), 
that "all sums which may be assessed in favor of the owner of any 
property condemned hereunder, shall constitute and remain a fixed and 
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valid claim against the State of North Carolina until paid and satisfied 
in full, but the judgment in any condemnation proceeding shall divest 
the owner of the land condernned of all right, title, interest and estate 
in and to such land and property co hen entered." Thus  the fai th and 
credit of the State is pledged for the payment of any sum or sums which 
may be assessed in favor of the defendants as compensation for the land 
taken by virtue of this action, if it  shall be adjudged that  said defend- 
ants are entitled to compensation. We, therefore, hold that  there was 
no error in the refusal of the court to  dismiss this action. 

The  order from which defendants hare  appealed, as we construe its 
provisions, is only to the effect that  the  State of ru'orth Carolina has the 
right to the iinmediate possession of the land described in the complaint, 
for the purpose desired, and that  it shall hold such possession under 
such title as the court may hereafter determine, in this action, the State 
of North Carolina has to said land when the issues of law and of fact 
arising on the pleadings have been tried and decided. The order does 
not undertake to decide these issues. 

Many interesting and important questions are discussed in the briefs 
filed on this appeal. We are of the opinion that  these questions are not 
now presented for discussion or for decision. W e  have, therefore, not 
discussed or decided them. As we find no error in the order entered 
in this action, it is 

Affirmed. 

IT. D. R U S H I N G  v. THE TEXAS COMPANY, A. S. G R E I R  A N D  

R O B E R T  BYRD.  

(Filed 2 July, 1930.) 

1. Negligence A c-Lessee held liable for injuries resulting from nrgli- 
gent construction by it of addition to  filling station. 

Where the owner of land erects a filling station thereon according to 
specificatior~s of an oil company, and upon its completion leases it to the 
oil company under a lease giving the oil company full direction and 
control of the premises, and the lessee makes an agreement with another 
for the operation of the station, and constructs an addition thereto in a 
negligent manner so that the rent pipe from the gasoline storage tank 
discharges fumes therefrom into the addition, resulting in injury to the 
plaintiff from an explosion occurring from the ignition of the fumes 
from his lighted cigar when he entered the addition: Held, the sole duty 
of the one operating the station for the lessee being to sell gasoline and 
oil for the lessee, and the lessee r e t a i ~ i i ~ ~ g  full direction and control of 
the station, the operator was a mere licensee of the lessee, and the lessee 
is liable in damages proximately caused by the construction of the addi- 
tion to the filling station in such negligent manner. 
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2i. S a m e I n  this case held: plaintiff was not guilty of contributory negli- 
gence barring recovery m a matter of law. 

Where the lessee of a filling station through its agent in charge has 
customarily permitted its male customers to use the ladies' rest room and 
smoke therein, and by reason of its negligent construction, a male cus- 
tomer is injured by the explosion of gas fumes ignited by his lighted 
cigar, contributory negligence of the customer in his action for damages 
will not be held as a matter of law upon the defendanl:'~ motion as of 
nonsuit on the evidence. 

3. Negligence D c-Nonsuit in this case held properly denied. 
Where there is evidence that a customer of a gasoline filling station is 

injured by the negligence of the defendant, the defendant's motion as of 
nonsuit is properly denied, the evidence of plaintiff's contributory negli- 
gence as a matter of law being insufficient to bar his recovery. 

APPEAL by defendant, the Texas Company, from Moore,  Special 
Jzidqe, at  December Term, 1929, of MECKLEKBURG. NO error. 

This is  an  action to recover damages for personal injuries sustained 
by plaintiff when he was hurled from the rest room at  a filling station 
in Mecklenburg County, by a n  explosion in  said rest room, of gas 
vapors which had accumulated therein, as the result of the negligence 
of the defendants. Each of the defendants denies the  allegations of 
negligence in the complaint, and in  the answer filed by [said defendant, 
alleges that  plaintiff by his own negligence contributed to his injuries. 

The  rest room had been constructed and was maintained for the con- 
venience and accommodation of customers of the filling station. When 
the plaintiff entered the rest room, he  was a customer of the filling 
station. After purchasing gasoline from the operator of the filling sta- 
tion for use in his automobile, he lighted a cigar;  he wss smoking the 
cigar when he entered the rest room. Almost immediately after he closed 
the door of the rest room, a blue flame, like lightning, ran  all over the 
room. This was followed by a terrific explosion, which blew down the  
brick malls of the rest room, and hurled plaintiff with great violence a 
considerable distance from the building. As the result of the explosion, 
plaintiff sustained painful and permanent injuries, by r2ason of which 
he has suffered damages. 

The  filling station was owned by the defendant, A. L3. Greir;  prior 
to the explosion, he had leased the premises to the defendant, the Texas 
Company, for a term of three years. The  date of the lease which was 
in writing was 1 May, 1926; the explosion occurred on 1 5  September, 
1928. On said date the defendant, Robert Byrd, was in possession of 
the premises, and also of the fixtures, equipment and facilities used 
in the operation of the filling station, which were owned by the Texas 
Company, under a license agreement which is also in  writing. By the 
terms of the license agreement, the Texas Company reserved-the r igh t  
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as licensor to  enter upon the premises, and to make such additions, 
alterations and substitutions as i t  should deem necessary. No change, 
alteration or substitution could be made by the defendant, Robert Byrd, 
as licensee, without the consent in writing of the Texas Company. As 
licensee he had the  right only to use the premises, and the fixtures, equip- 
ment and facilities thereon for the purpose of operating the filling 
station and storing, handling and selling therein petroleum products 
purchased by him from the Texas Company. 

I n  his complaint, plaintiff alleged that  the accumulation of gas vapor 
in the rest room was caused by the negligence of the defendants, either 
i n  permitting an  open can containing gasoline to remain in the rest 
room for sereral hours, or i n  so constructing and maintaining the said 
rest room that  i t  enclosed a rent  pipe which extended from the tank 
underneath the filling station, i n  which was stored a large quantity of 
gasoline, into the rest room, with the result that  gas vapors arising from 
the gasoline in the tank mere discharged into the rest room, and per- 
mitted to  accumulate therein. 

The  rest room was constructed after the date of the lease from the de- 
fendant -1. S. Grier to the defendant, the Texas Company, and after 
thc defendant Robert Byrd had entered into possession of the premises, 
and of the fixtures, equipment and facilities furnished by the Texas 
Company. I t  was so constructed tha t  i t  enclosed the vent pipe which 
was erected on the outside ua l l  of the filling station. The  gas vapors 
from the gasoline in the tank were discharged into the rest room, be- 
tncen the ceiling and the roof. The ceiling was not tight and the only 
nilidow in  the room mas closed. About fifteen minutes before the ex- 
plosioi~, four hundred gallons of gasoline had been put into the tank 
under the filling station from one of the trucks of the Texas Company. 
At the time of the explosion there were a thousand gallons of gasoline in 
the tank. 

When the plaintiff rested his case, he had offered no evidence tending 
to show that the can uhich  the defendant Robert Byrd had permitted to  
remain in the rest room for several hours prior to the explosion contained 
gasoline in  any appreciable quantity. H i s  motion for judgment as of 
nonsuit was allowed, and the action as to him was dismissed. 

The  motion of the defendant, A. S. Greir, a t  the close of the evidence 
for the plaintiff, for judgment as of nonsuit was also allowed, and the 
action as to him was also dismissed. 

The  issues arising upon the pleadings in the action, thereafter sub- 
mitted to the jury, were answered as  follows: 

"1. Was the plaintiff injured by the negligence of the Texas Com- 
pany as alleged in the complaint ? Answer : Yes. 

2. Did the plaintiff by his own negligence contribute to his i n ju ry?  
Answer : No. 
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3. What  damage, if any, is the plaintiff entitled to recover? Answer: 
$7,500." 

From judgment on the verdict that  plaintiff recover of the defendant, 
the Texas Company, the sum of $7,500, and the costs of the action, the 
said defendant appealed to the Supreme Court. 

J .  D. McC'a71 for plaintiff. 
A. E. V a n  Dusen, 1T'hitlock, Dockery R. Shaw and J .  H .  McLain 

for defendan f. 

COKKOR, J. On its appeal to this Court, the defendant, the Texas 
Company, relies chiefly on i ts  contention that  there was error in the 
refusal of the tr ial  court to allow its motion, a t  the close of all the 
evidence, for  judgment as of nonsuit, dismissing the action as to said 
defendant. This  contention cannot be sustained if there lvas evidence a t  
the trial tending to show that  plaintiff was injured, as  alleged in his 
complaint, by an explosion of gas vapors which had accumulated in the 
rest room, which he had entered as a customer of the filling station; 
and that  said gas vapors had accumulated in said rest room as the result 
of the negligence of the defendant as alleged in  the complaint. I f  there 
v a s  such evidence, there was no error in the denial of defendant's mo- 
tion, unless upon all the evidence, plaintiff by his own negligence, as 
alleged in the defendant's answer, contributed to his iqjuries, and is 
therefore barred of recovery in this action. 

There is no serious contention on the part  of the 'lefendant that  
plaintiff was not injured by an explosion of gas vapors which had 
accumulated in  the rest room, as allegcd in the complaint; nor is there 
m y  serious contention that  there was no evidence tending to show 
that  said gas vapors had entered said rest room by means of the r en t  
pipe which x a s  enclosed when the rest room was con3tructed. I t  is 
admitted that  the vent pipe was constructed for the purpose of per- 
mitting gas vapors which arose from the gasoline in the tank, to escape 
from the tank into the open air. Upon all the evidence, i t  x-as negligence 
to so construct the rest room that  the vent pipe disel~arged the gas 
vapors which arose from time to time from the gasoline stored in 
the tank, into the rest room, and not into the open air. The rest room 
was constructed after the owner of the filling station had leased it to 
the defendant, the Texas Company, and after the said defendant had 
put the operator of the filling station in possession of thcb premises, and 
of the fixtures, equipment and facilities which said defendant owned 
and furnished to the said operator, by virtue of the terms of the license 
agreement. There was evidence tending to show that  the rest room was 
constructed by the owner of the filling station, a t  the request of and in 
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accordance with plans prepared and approved by the defendant, the 
Texas Company. The question, therefore, presented for  decision is  
whether there was evidence tending t o  show that  the defendant, the 
Texas Company, negligently constructed the rest room, and is therefore, 
i n  the absence of contributory negligence on the par t  of the  lai in tiff, 
liable for the damages which resulted to him from his injuries. 

The relationship between the defendant, the Texas Company, and the 
operator of the filling station, with respect to the premises, and the 
fixtures, equipment and facilities thereon, a t  the date of the construc- 
tion of the rest room, was not that  of 1andIord and tenant; i t  was that  
of licensor and licensee. The  decisions of this Court and of courts of 
other jurisdictions, cited and relied upon by the defendant in its brief 
filed in  this Court, with respect to the liability of a landlord to a third 
person for damage5 resulting from injuries caused by the defective con- 
dition of the premises, while i n  possession of the tenant, have no 
application in the instant case. Ordinarily, the tenant alone is liable 
for such damages, for the reason that  during the term of the lease he is  
entitled to  the exclusive possession and control of the premises. I n  the 
instant case, however, the operator of the filling station, i n  possession 
not as tenant, but as licensee, had no right to make any addition, altera- 
tion or substitution on the premises or in the fixtures, equipment or 
facilities, put in his possession by the defendant, the Texas Company, 
not as  landlord, but as licensor. The  said defendant alone had the 
right to  make additions, alterations and substitutions. This  right was ex- 
pressly reserved by the defendant in the license agreement. As the 
defendant, the Texas Company, alone had the right to have the rest 
room constructed, while the operator of the filling station was in 
possession of the premises, i t  alone is  liable for damages resulting to 
plaintiff from its negligent construction. 

I t  cannot be held as a matter of law that  plaintiff was negligent when 
he  went into the rest room with a lighted cigar, or that  he  was negligent, 
upon the facts which the evidence tended to s h o ~ ~ ,  i n  going into the rest 
room, which was designed for  the use of ladies. There was evidence 
tending to show that he and other men, customers of the filling station, 
had frequently used this rest room, upon the invitation or m-ith the 
consent of the operator of the filling station, and that  plaintiff often 
smoked while i n  the rest room. 

There was no error i n  the refusal of the tr ial  court to  dismiss the 
action, on the motion of defendant, a t  the close of all the evidence. 
Nor was there error i n  the instructions of the court to the jury to which 
defendant excepted and which it assigned as error on this appeal. 
The judgment is therefore affirmed. 

S o  error. 
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S T A N D A R D  M O T O R S  F I N A N C E  C O M P A S Y  A K D  I N T E R S T A T E  T R U S T  
A N D  B A N K I N G  COMPANY v. C H A R L E S  W. W E A V E R ,  E. S.  KOON 
ASD C E K T R A L  B A N K  A N D  T R U S T  COhlPANY, TRUSTEX. 

(Filed 2 July, 1930.) 

Mortgages C d-Personalty acquired by mortgagor under registered con- 
ditional sales contract and installed in premises is not subject to 
mortgage. 

Where personal property is  sold under a conditional sales contract 
which is registered in the book of chattel mortgages, it does not change 
its character as personalty by being annexed to a building for the pur- 
pose of its use, and such property is not subject to the lien of a prior 
registered mortgage on the real property, and upon foreclosure of the 
mortgage on the realty, the purchaser at the foreclosurc: sale is not en- 
titled to the personalty as against the holder of the conditional sales 
contract, and it will not avail the purchaser that the registration of the 
conditional sales contract was solely in the chattel mortgage book, and 
that he had no notice thereof from an inspection of the book of real 
estate mortgages. 

CIVIL ACTIOK, before Finley, J., at  Ilecember Term, 1929, of 
BITKCOMBE. 

The evidence tended to show that  on 14 March, 1927, C. W. Weaver 
was the owner of certain property on Hilliard and Grove streets in 
the city of Asheville, and that  a brick building had been erected on said 
property and used by Weaver in  the  prosecution of his automobile busi- 
.ness. On 1 4  March, 1927, C. W. Weaver and wife executed a deed of 
trust upon said property to Central Bank & Trust  Company, trustee, to 
secure a certain indebtedness therein described. Said deed of trust was 
duly recorded. Thereafter, on 10 May, 1927, Weaver purchased a 
sprinkler system for said building and executed a conditional sales con- 
tract or title retaining agreement to the plaintiff for said sprinkler 
system. This  conditional sales contract retained the title to the property 
until the purchase price had been paid in full and IT-as dilly recorded on 
16 July,  1927, i n  the office of the register of deeds for Buncombe County, 
in Chattel Mortgage Book 116, page 403. Wearer failed to pay the 
indebtedness secured by the deed of trust upon the real estate and the 
Central Bank & Trust  Company, trustee, under and by virtue of power 
contained in said deed of trust, sold the real estate a t  public auction on 
24 October, 1928. At  the sale the defendant E. S. Koon became the 
purchaser of the property and deed was duly executed and recorded con- 
veying title to the real estate to said E. S. Koon. On 26 October, 1928, 
Koon executed a deed of trust to the Central Bank & Trust  Company, 
trustee, to secure the payment of a certain indebtedness described in said 
deed of trust. 
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Thereafter on or about 25 February, 1989, the plaintiff instituted suit 
against the defendants, alleging that  the purchase price of said sprinkler 
system had not been paid by Weaver. A t  the same time the plaintiff 
issued claim and delivery papers for the purpose of seizing and taking 
possession of said sprinkler system. The defendant, Central Bank & 
Trust  Company, and E. S. Koon, purchaser of the real estate, filed 
answers adniitting that  the sprinkler system was sold under a title re- 
taining contract which had been duly recorded in the record of chattel 
mortgages in Buncombe County, but alleged that  the sprinkler system 
had become an  integral par t  of the building and real estate described in  
and secured by said deed of trust held by Central Bank & Trust  Com- 
pany as security for said notes, and said deed of trust was a lien against 
said building, including the property described in  said complaint, 
superior to  any lien or rights of the plaintiff, etc. 

The  evidence tended to show that  the sprinkler system was affixed 
to the foundations, malls, floors, ceiling and partitions of the building 
by a system of pipes, automatic sprinklers and valves. The  specifica- 
tions for the sprinkler system were set out i n  the record. The  jury 
found in response to issues submitted that  the plaintiffs were not the 
owners of or entitled to the possession of the property, and that  the 
defendants were not in the wrongful possession thereof. The  jury  
further found that  the defendants, Koon and Central Bank 6: Trust  
Company, took title to said property without actual or constructive 
notice of the plaintiff's rights. 

The trial judge instructed the jury to answer the issues in favor of de- 
fendants upon the ground that  the conditional sales contract having 
been registered in a chattel mortgage book, did not constitute actual or  
constructive notice to a purchaser of the real estate. 

From judgment upon the verdict the plaintiffs appealed. 

Harkins & T7an Winkle and Florence C. Martin for plaintiffs. 
Bernard, Williams & Wright for defendunts. 

BROGDEN, J. Does a sprinkler system, sold under a conditional sales 
contract or retained title agreement duly recorded in  a chattel mortgage 
book, and said system being thereafter attached to realty, covered by 
a mortgage or deed of trust, become the property of a purchaser of the 
realty a t  public sale of the mortgaged premises under power contained 
in such mortgage? 

C. S., 3312, provides that  conditional sales of personal property shall 
be reduced to writing and registered in the county where the purchaser 
resides. Such registration has the same legal effect as the registration 
of chattel mortgages. This Court has held uniformly and without a 
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break in the  line of precedent that  one holding a mortgage on real estate 
has no equitable claim to personal property subsequently annexed to the 
mortgaged premises, if title to  the chattel has been retained by the 
seller. F o r  instance, in Cox v. Lighting Co., 151 N .  C., 62, 65 S. E., 
648, i t  was writ ten:  "One holding a mortgage of the realty has no 
equitable claim to  chattels subsequently annexed to it. I-Ie has parted 
with nothing on the fa i th  of such chattels. Therefore the title of a 
conditional vendor of such chattels, or of a mortgage cf them, before 
or a t  the time they were attached to the realty, is just as good against 
the mortgagee of the realty as it is  against the mortgagor." I n  the 
same opinion the Court quoted with approval a ruling of the Indiana 
Court as follows: '(Accordingly, the proposition is well sustained that  
one who purchases machinery with a view that  it shall be annexed to 
or placed in a building, of which he is the owner, and who executes a 
chattel mortgage on the property so purchased, thereby evinces his 
intention that  the property shall retain its character as personalty, 
regardless of the manner in which i t  may be annexed to the freehold. 
The  same principle is adhered to in  Dry-Kiln Co, v. Ellington, 172 
N. C., 481, 90 S .  E., 564. Moreover, i n  Lancmter v. Insuramce Co., 
153 N.  C., 285, 69 S. E., 214, the Court said:  "Under our decisions, 
where a vendor, as here, has sold goods, taking notes for the purchase 
money and delivered possession, retaining title as securit,g, and the con- 
tract has been properly registered according to the statute, Revisal 983 
(now C. S., 3312), the property, the subject-matter of the contract 
retains its character as personalty, both as between the parties and 
others claiming adversely to  the lien." 

Other jurisdictions have adopted the interpretation of the law given 
by this Court. 

I n  Holt 2). Henley, 232 U. S., 637, a sprinkler system was the subject 
of the controversy. The  system was bolted to the concrete foundation of 
a cotton mill. The  plaintiff undertook to secure possession of the prop- 
erty, but the action was resisted by the trustee in banltruptcy of the 
cotton mill. Holmes, J., writing the opinion, says: "To hold that  the 
mere fact of annexing the system to the freehold over-rode the agree- 
ment that  it should remain personalty and still belong to Holt  mould 
be to give a mystic importance to attachment by bolts and screws." 
The opinion cites Cox v. Lighting Co., supra, as authority for the posi- 
tion taken by the Supreme Court of the United States. likewise in the 
case of Detroit Steel Cooperage Co. v. Sisterville Brewery Co., 233 
U. S., 712, the Court upheld the right of the seller to remove tanks from 
a brewery which has been placed subsequently to the execution of a 
mortgage upon the plant. 
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Assuming then, that the l a ~ v  is  ell settled that  personal property 
attached to the freehold retains its character as personalty as betweell 
the immediate parties, the question arises: I s  the purchaser of real 
property for ra lue  and without notice precluded from acquiring title to 
tlie chattel so annexed to the freehold? I f  i t  be conceded that  the rcgis- 
tratiou of the conditional sale irrevocably impresses upon the property 
the character of personaltg, it  would seem apparent that  the cliaracter 
of the property is not changed simply by reason of the fact that  the 
land was sold. The mere advertisenlent and sale of the land under a 
mortgage could not perform a legal miracle by turning personal prop- 
erty into real estate. The  essential question involred, therefore, is not 
whether the conditional sale was recorded in a chattel mortgage book 
or a real estate mortgage book, but ~vhethcr the property rernained pcr- 
sonaltg or was transformed into realty upon the execution of the power 
of sale in the real estate mortgage. Consequently the character of the 
property and title thereto determines the controversy rather than notice 
d e r i ~ e d  from the kind of book the paprr  was recorded in. This Court 
held in Causey v. Plaid ,lfills, 119 S. C., 180, that  tlie owner of an 
"inspecting machine" placed in a mill could show as against a purchaser 
for value that  the machine was put i n  the mill for temporary use and 
reniovable a t  the pleasure of the owner. Tho theory upon n hich the 
decision rests is that  the title did not pass, and hence the property 
became no part  of the freehold. 

The authorities bearing upon various aspects of the question of law 
involved are assembled in 13 A. L. R., 461. 

We therefore hold that  the property in controversy retained its char- 
acter as  personalty and under the facts disclosed, did not become a 
part  of the realty. Hence the defendants are not entitled to hold the 
property. 

Reversed. 

J. R O B E R T  L A S D R E T H  v. AMERICAN E Q U I T A B L E  A S S U R A S C E  
C O X P A N Y  O F  N E W  TORI<. 

(Filed 2 July, 1930.) 

Insurance J a-Where violation of provision of policy does not affect. 
loss thereunder forfeiture will not be declared. 

Where under a policy of fire insurance providing for a forfeiture if any 
foreclosure proceedings under mortgage or deed of trust be commenced 
against the premises with the knowledge of the insured, foreclosure pro- 
ceedings are instituted without the direct knowledge of the insured, who 
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hearing of the advertisement of the premises for forecloscre from a third 
person settles with the mortgagee and has the proceedings abandoned, 
and thereafter loss by fire is sustained during the life of the policy: 
Held,  under n reasonable construction of the provisions of the policy, a 
forfeiture will not be declared, the insured having no direct knowledge of 
the foreclosure proceedings, and the loss occurring after the settlement 
with the mortgagee the risk under the policy was not affected a t  the 
time of the loss by the violation of the provision, and the policy was 
revived upon the discontinunnce of the violation. 

~ P E A L  by plaintiff from Lyon, Emergency Judge, a t  November 
Term, 1929, of GUILFORD. Reversed. 

This is  an action brought by plaintiff to  recover on a $3,000 policy 
issued by defendant to plaintiff on a dwelling-house that  was destroyed 
by fire. 

The  policy, No. 192184, was issued by defendant to plaintiff on 
24 February, 1928, and was for the term of one year. The  premium- 
$27.90-was duly paid by plaintiff to defendant. The  plaintiff alleged 
that  the policy was in  full force and effect a t  the time. the property 
insured was burned and all the terms, provisions and conditions con- 
tained in the policy were duly complied with on his part. That  the loss 
suffered was $3,000; demand for payment made and I-efusal by de- 
fendant. 

The defendant in answer sets u p  as a defense that  the policy was a 
standard form and that certain of i ts  provisions were violated, as fol- 
lows : 

"This entire policy shall be void, unless otherwise provided by agree- 
ment, in writing, hereto (ownership), etc.: ( a )  if the interest of the 
insured be other than  unconditional and sole ownership; or (b) if the 
subject of insurance be a building on ground not owned by the insured 
i n  fee simple; or  (c)  if, with the knowledge of the insur?d, foreclosure 
proceedings be commenced or notice given of sale of any property in- 
sured hereunder by reason of any mortgage or trust deed; or ( d )  if any 
change, other than by the death of an  insured take place in  the interest, 
title or possession of the subject of insurance (except change of occu- 
pants without increase of hazard) ; or (e) if this policy be assigned 
before a loss. 

There was no agreement in  writing or otherwise waivirg or changing 
or in any may referring to the foregoing provisions ( a ) ,  (b) ,  (c) ,  (d)  
and (e)  ; nor was there any reference in  the policy, by endorsement or 
otherwise, to any mortgage or deed of trust  or other encumbrance upon 
the insured property nor to  the o ~ n e r s h i p  thereof by the insured and 
his wife by the entireties." 

The plaintiff introduced evidence of estoppel in pais rand waiver of 
the policy provisions. Upon the close of plaintiff's evidence, and a t  the 
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close of all the evidence, defendant made motions as i n  case of nonsuit. 
At the close of all the evidence the court below granted defendant's 
motion as in  case of nonsuit. C. S., 567. 

The  plaintiff duly excepted, assigned error and appealed to the Su- 
preme Court. 

Harry  R. Stanley for ~ l a i n t i f .  
Frank P. Hobgood for defendant. 

CLARKSON, J. ' (I t  is the well settled rule of practice and the accepted 
position in  this jurisdiction that, on a motion to nonsuit, the evidence 
which makes for the plaintiff's claim and which tends to  support his 
cause of action, whether offered by the plaintiff or elicited from the 
defendant's witnesses, will be taken and considered in  its most favorable 
light for the plaintiff, and he is entitled to  the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom." Xorr i s  v. P. d2 B. Corp., 198 N.  C., at  p. 708. 

The  defendant in  its brief frankly says: "As to whether the foregoing 
facts were made known to defendant's local agent, an  incorporated in- 
surance agency which issued the policy, is  for the purpose of this review 
of a judgment of nonsuit precluded by the testimony of plaintiff who 
sx-ore that  he gave the agent the information. The circumstance that  
tho agent denied that  the information was given is upon this review im- 
material. Defendant, appellee, contends that i ts  arguinent (May be 
compressed within a narrow compass. The  policy provides that i t  'dial1 
be void,' 'if the knowledge of the insured . . . notice (he) given of 
sale of any property insured hereunder by reason of any mortgage or 
trust deed.' " 

This  presents the lone question on this appeal. The  defenclant's argu- 
ment on this aspect mas interesting and persuasive, but not conrincing. 
Only one aspect of law we mill consider. The  land \!as ad~er t i sed  for 
sale under the mortgage. The  testimony of plaintiff in regard to this 
was as follows: "Q. Well, you knew on 18 June, 1928, that W. W. IIobbs 
and wife began to advertise all of this property for sale under the 
power of sale i n  the mortgage from N r .  and Xrs .  IJondermilk to them? 
A. I was told one day about this, and I settled mith Mr. Hobbs. I was 
told about it, but I had no notice of it. &. You knew i t  was advertised 
for sale? -1. I found i t  out, and then settled with him the day I found 
i t  out. I settled mith him on another piece of property and I paid the 
cost of the advertisement. I never did see the advertisement which ap- 
peared in  the Greensboro Patriot on 2 5  June,  1928. J I y  father-in-law 
told me it was running one morning, and I settled it that  very day." 
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The  language of the policy, "The entire policy shall be void . . . 
if with the knowledge of the insured foreclosure proceedings be com- 
menced or notice given of sale of any property insured hereunder by 
reason of any mortgage or trust deed." The question x i ses  if plain- 
riff's t~s t in iony is found to be true by tlie jury is the pclicy void? We 
think not. The record discloses that the advertisement was started 
15 June, 1928, and the sale to take place 21 July,  1928; that the prop- 
erty mas destroyed by fire on 24 August, 1928. Before ,my  sale of the 
property plaintiff, when informed by his father-in-law, immediately set- 
tled with the mortgagees and the advertisement of sale mas discon- 
tinued. The provision in the policy has relation to the fact that  when 
a sale is commenced with the knowledge of the insured, the risk is 
thereby increased, as the temptation arises to burn the property to pro- 
cure the insurance money, so as to discharge the lien. The plaintiff im- 
mediately on getting outside information, other than cer-ain and direct 
information from the mortgagees or their attorneys that the land would 
be advertised, which a reasonable construction of the pclicy seemed to 
require, settled the matter. A forfeiture under the facts and circum- 
stances of this case would be too narrow and technical and contrary to 
the  spirit of the provisions of the insurance policy. 

We  think this case is govcrned by Horton 7:. Insurance Company, 122 
N. C., at p. 502-3. I t  is there said:  "This brings before 11s a pure ques- 
tion of law, founded upon the charge of the court, i n  which we see no 
error. Admitting tlie ~ a l i d i t y  of a provision rendering the policy void 
upon a contingencp beyond the coiitrol of tlie assured, the only reason- 
able construction we can give to  i t  is that  i t  -was intendec to compel the 
assured to give notice to the company of any such proceedings or adver- 
tisement so that the company could exercise i ts  right to declare the policy 
void, and return the unearned premium, whirl1 it was required to do by 
the very terms of the policy. But  the assured could not be required to 
give information which she did not possess, and which came to her only 
i n  the same manner and through the same means that it came to the 
agent of defendant, whose knowledge is in law that of the defendant. 
I t  is probable that, as the agent lived in the same town nhere the news- 
paper was published, he  saw the advertisement before tlie plaintiff, who 
lived in  a different town. I n  any event she has violated n o  provision of 
the contract of insurance either in  letter or in substance, as the notice 
of sale ztas g i v e n  withou t  her knowledge. I f  the defendant stands upon 
the letter of the contract, ignoring the equities of the plaintiff, he must 
be satisfied with what is given him by a literal interpretation. I f  he 
demands his full pound of flesh, he  must take that and nothing more." 

The cases, pro and con, are annotated in 50 A. L. R., p. 1122 e t  seg. 
The case of Hayes v. Insurance Co., 132 N.  C., 702, may bl? distinguished 



1. C.] S P R I N G  TERM, 1930. 185 

oil the ground that the mortgagee under the terms of the policy gavt3 
notice of the sale to the insured as contemplated by the policy. The  fire 
in that case occurred during the period that the property was being ati- 
vcrtised for sale. The  sale took place 3 December, 1900, ant1 tlie firc 
occurred 1 December, 1900. I11 the preqeiit case, the loss by firc occurred 
some two months after. We think the H o r f o n  case is the logic of tlie " 
situation and authority in  this case. 

I n  Coffin~qrlha~n v. I n s u r a n c ~  Co., 168 S. C., at 11. 260, we find: "The 
loss occurred as aborc stated, after the deed of trust was pait1 off and 
canceled. 2 Cooley Ins., l iS0 ,  citing many cases, says: 'The gencral 
1'111~ that  a breach of the condition against encumbrance is ground for 
forfeiture  nus st be lriodificd n here the eiicumbrarics is m ~ r e l y  temporary 
arid is not ill existence at the time of the loss. I t  may be regarded as 
settled by the weight of authority that the effect of the ei~cumbrance i b  
merely to suspend the risk, and on cancellation or discharge of the en- 
cumbrance the policy is revived.' Elliott on Insurance, see. 205, collat- 
ing the authorities, also says: 'The neight  of authoritp seems to support 
tlie rien. that a violation of a condition tliat norks a forfeiture of the 
policy merely suspends the insurance during the riolation, and if the 
violation is discontinued during the life of tlie policy arid does not exist 
at the time of tlie loss, the po1i.y revires and the conipaiiy is lial~le, 
although it had never consented to the ~io la t io i i  of tlie policy, and tlie 
\iolatiori was such tliat the compaliy could, had it k11olv11 of it a t  the 
time, linre dec la r~d  n forfeiture therefor.' To same purport, Phillips on 
Insurance, see. 975, aiid 1 May Insurmice ( 3  ed.), sec. 101; 2 -1. and E., 
288, and note. A case almost cxactly in point is Strause 1 % .  I , l s ~ ~ l . a ? , c ~  
C'o., 128 S. C., 64, where tlie defendant set up  a defense tliat tlle mill 
x a s  operated a t  night, coutrary to the prorisions of the policy, a11d this 
( 'ourt said:  'The fire occurred more than three months tliermfter and 
1:as in iio xise traceable so fnr as the erirlence show,  to the n.orlr at 
night, vliicll had long ceased.' " 

We think perhaps there was sufficient erideilce of knowledge on tlic 
part of defendant's agent as to tlie adrertisernerit and the fact thnt 110 

stel'swcre taken to cancel the policy and some time c lapvd before tht. 
fire, hut this is immaterial. This  matter lias been reccwtly writtell 
nbout in Smifh 11. I n s u r a n c e  Co., 193 S. C., >'is. The jutlginrnt of tlw 
court below is 

Reversed. 
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J. L. CROUSE v. R. T. STANLEY AXD GUY L. DAZES TRADING AS 

STASLEY 8: DAZEY ET AL. 

(Filed 2 July, 1930.) 

Principal and Surety B a-Surety is entitled to credit of actual loss Sus- 
tained by him by reason of insured's failure to retain percentage. 

Where a contractor for the erection of a building sublets the painting 
thereof under a contract providing for payment to the subcontractor a s  
the work progresses, reserving a balance until the completion of the 
work, upon the default of the subcontractor and the cclmpletion of the 
~vork  by the contractor who had failed to  retain the spec fied percentage: 
HeTd, the surety oil the subcontractor's bond is discharg:ed and relieved 
upon equitable principles of his liability on the bond to the estent of his 
actual loss occasioned by the failure of the contractor to retain the re- 
quired percentage and no further, the surety being entitled to the re- 
tained percentage if i t  had been forced to complete the contract under the 
terms of the bond, and upon such facts a judgment sustaining the surety's 
demurrer on the theory that  the surety was released, will be reversed in 
order that the rights of the parties may be determined. 

STACY, C. J., and C o s s o ~ ,  J., dissent. 

CIVIL ACTIOX, before XcElroy, J., a t  J a n u a r y  Civi l  Term, 1030, of 
GVILFORD. 

T h e  plaintiff is  a contractor l iving i n  Guilford Count,y, K o r t h  Caro- 
lina, and  on l Xovember, 1017, made a contract t o  erect a high school i n  
the city of T a m p a ,  S ta te  of Florida.  

T h e  defendants were par tners  a n d  engaged i n  the business of pa in t ing  
contractors. 

O n  1 Kovember, 1927,  t h e  plaintiff entered in to  a contract with the  
defendants to  the  effect t h a t  the defendants  would f u r n i &  al l  mater ials  
and  perfornl  a l l  work necessary to  complete t h e  pa in t ing  of the h igh  
school a t  T a m p a ,  Florida.  T h e  contract price fo r  said work w a s  
$20,000, and  required t h e  giving of a surety bond t o  guaran tee  the fa i th -  
f u l  performance thereof. Thereupon,  the  defendants secured a bond 
f r o m  the Fidel i ty  and  Casual ty Company of S e w  Y o r k  i n  the penal  
s u m  of $10,000. 

T h e  subcontract between t h e  plaintiff and  the  defendants  provided 
t h a t  payments  should be made  a s  follows: "SO per  cent of a l l  labor and  
mater ial  which h a s  been placed i n  position by said subcontractor, to  be 
pa id  on or  about the  first of tlie following month,  except the final pay-  
ment, which t h e  said contractor shal l  p a y  to t h e  subcontractor within 
th i r ty  days a f te r  t h e  subcontractor shall h8ve completed his  work to 
tlie fu l l  satisfaction of said architect." 

T h e  plaintiff alleged and  offered evidence tending t o  show t h a t  t h e  
defendants abandoned t h e  contract  "making i t  necessary f o r  t h e  plain- 
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tiff to take over the work and complete the same." There mas evidence 
tending to show that  the defendants abandoned the contract on or about 
4 October, 1928, and notice was given to the Surety Company by the 
plaintiff on or about 8 October, 1928. 

The  plaintiff brought a suit against the defendants, Stanley & Dazey, 
subcontractors, Greensboro Pa in t  Company, the Fidelity and Casualty 
Company of Yew York, and J. E. Comer. The amount claimed was 
$6,060.12, which said claim mas made up of the following items: " ( a )  
cost of completion in excess of contract price, $2,425.38; (b)  60 days 
delay a t  $20 per day, $1,200; (c)  cost of materials, $2,434.74; total, 
$6,060.12." 

The defcndant, Stanley & Dazey, filed an answer denying the right of 
plaintiff to recoler and alleging a count~rc la im in the sum of $3,300. 
T h e  defendant, Surety Company, filed an  answer denying liability and 
allcging that  i t  was released as bondsmall for the subco~itractors for the 
rcason that  plaintiff contractor failed and neglected to preserve the 
retained percentage of twenty per cent. 

Upon this contention the evidence tended to show that  the retained 
percentage would ha re  amounted to approximately $4,202.82. 

The e ~ i d e n c e  further showed that  the plaintiff had paid to the defend- 
ants or to banks and other parties for thc benefit of defendants approsi- 
mately the entire contract price. The  plaintiff, admitting that the re- 
tained percentage was not preserved, explained that  he "had guaran- 
teed bills for thcm. I did not keep in hand twenty per cent until the 
~vork  was finished and completed, for I could not under the conditions." 

At the conclusion of the evidence the trial judge sustained the motion 
of i~onsuit  made by the defendant, Casualty Company, and other de- 
fendants, retaining the cause as to the defendant, Stanley 6r Dazey. 

The jury ariswered the issues against the contentions of defendant, 
Stanley & Dazey, and awarded the plaintiff the sum of $6,060.12. 

No evidence was offered connecting the defendant, Greensboro Pain t  
Company, or J. E. Comer with the controversy. 

From the judgment of nonsuit as to the Fidelity and Casualty Com- 
pany of S e w  York, plaintiff appealed. 

BrooXs, Parker ,  Smith & JT'harton and E. J .  Honson  foi. Pain f  Porn- 

Pony. 
E'razier CE F r a z i e ~  and R. M .  Robinson for p l a i n t i f .  
Ruarlc & R u a r k  for F ide l i t y  and Casualty Company. 

BROGDEN, J. Did the failure of the plaintiff to preserve and hold the 
retained percentage release the defendant surety from any and all obli- 
gation upon its bond? 
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Tlie legal status of retained percentage in contracts of the kind in- 
~ o l v c d  in this controversy has been thus declared in Inrurance Co. v. 
Durham County, 190 S. C., 58, 128 S. E., 469: "The contract provision 
that 85 per cent of the value of labor and material used during the pre- 
~ i o u s  month, as estimated by the architect, shall be paid Ey the owner to 
the contractor at  the dates specified during the progress of the work 
creates in the 15 per cent reserve balance a n  equity in which the surety 
has a substantial right. While the owner also has an  equity in this 
reserved balance, he has no right, without the consent of the surety to 
waive it, or to exceed the provisions of the contract i n  making payments 
to the contractor. The retained balance is well calculated to induce the 
contractor to complete the building, and i t  is valuable swurity against 
loss when a breach occurs." Prairie State Bank u. U .  S., 164 U. S., 
227. 41 L. Ed., 412; I1amilto.n 1%. Republic Casualty Co., 1135 S. E., 259; 
Williston on Contracts, Vole 11, see. 1243. 

Williston, supra, summarizing the decisions upon the subject, states: 
"Such payments in larger amouiits, or a t  earlier times than the contract 
between the principal and his employer fixed discharges the surety. 
But  the basis of the rule is equitable, and i t  sliould not be pushed beyond 
equitable limits. and especially in recent years the courts hare  shown a 
tendency to hold the surety where i t  sufficiently appears that the over- 
payment of the principal has caused no loss." 

,111 examination of the authorities bearing upon the subject discloses 
that the courts hare  adopted various attitudes &th respevt to the appli- 
cation of the principle of releasing the surety from his obligations. 
First, some courts have held that, if the owner overpays the contractor 
upon forged or mistaken estimates or by reasoi? of fraudulent substitu- 
tion of inferior materials, the surety is not thereby iqeleased. V a n  
Rurcn Cozinfy v. American Surety Co., 115 N .  W., 24; ll'akefipld c. 
d n z ~ r i c a n  Surety Co., 95 K. E., 350. Second, if the excess payments 
arc made to satisfy the ~yalid claim of laborers and materialmen who are 
included within the terms of the bond, the surety is not ielieved. U .  S. 
Fidelit?y and Guaranfy  Co, v. Trustees of Baptist Churnk, 102 S .  W., 
325. Third, a surety is not discharged by overpaymerlt unless i t  is 
shown that such overpayment resulted in  loss. Lloyd Investment Co. v. 
Illinois Surety Co., 160 5. W., 58; Xaine  Central R. R. (70. v. National 
Surc f y  Co., 94 Atl., 929. Fourth, if the owner fails to wta in  the speci- 
fied percentage, the surety is discharged pro tanto upon I he theory that  
such reserve percentage creates a right in  the surety to apply the same 
in exoneration of the loss sustained by the failure to pay laborers and 
materialmen. Mfg. Co. c. Ulaylock, 192 N .  C., 407, 135 3. E., 136. 

This Court has adopted the pro fan fo  theory; that  is to say, that i n  
contracts of the kind inr-olved in this case, the surety in obedience to 
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Moss v. BROWN. 

equitable principles is discharged and relieved to the extent of the loss 
actually suffered and no further. Therefore, the final determination 
of the rights of the parties depends upon whether the surety suffered a 
loss i n  the case a t  bar. When Stanley & Dazey defaulted it was the duty 
of the defendant surety company to complete the work in accordance 
with the terms of the contract. I f  the owner had complied with the 
agreement entered into between the parties he would then have in  hand 
to turn  over to  the surety the sum of $4,208.80, and thereupon the 
surety would be entitled to said sum to apply upon the completion of 
the work. No such amount was available, and thus the surety was de- 
prived of a credit to which it was entitled under the l a r .  

N o  evidence was offered connecting the defendant, Greensboro Pa in t  
Company, or the defendant, Comer, mith the transaction, and the judg- 
ment of nonsuit as to such defendants is upheld. The judgment of non- 
suit as to defendant surety company is reversed, and the cause remanded 
for tr ial  in accordance mith the rules of liability declared in this 
opinion. 

Reversed. 

STACY, C. J., and C o s s o ~ ,  J., dissent. 

T H E L J l A  MOSS. BY HER SEST FRIESD, SMITH MOSS, I-. G 
R R O W S  A N D  GEORGE T. KLUTTZ, 

A S D  

BEIISICE MOSS v. GEORGE E .  B R O W S  A N D  GEORGE T. IiLUTTZ. 

(Filed 2 July, 1930.) 

Trial E c-Where question of proximate cause is material in an action, 
failure to instruct jury as to law thereon is reversible error. 

Where the question of proximate cause is essential and material, and 
arises from the evidence in an action to recover damages for the negli- 
gent infliction of a personal injury, the failure of the trial court to cor- 
rectly charge the jury thereon is error, and the omission being to a sub- 
stantial and material feature of the cause, the defendant is entitled to a 
new trial without having made a special request therefor, C. S., 563, and 
where the judge of the Superior Court, upon appeal from judgment of a 
municipal court has reversed and remanded the cause for such error, 
upon appeal to the Supreme Court the judgment of the lower court will 
be affirmed. 

APPEAL by plaintiffs from X o o r e ,  J., at  Sugust  Term, 1929, of 
GUILFORD. Affirmed. 
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Moss v .  BROWN. 

These actions were tried in the municipal court of th. city of High 
Point, before Lewis E. Teague, judge of the municipal court and a jury. 
The actions were consolidated by consent. The actions were for action- 
able negligence and damages. 

The allegations of plaintiffs were to the effect that on 20 May, 1926, 
they were passengers riding in an automobile driven by one Smith 
Moss and the defendants, owners of a hearse driven by defendant, 
Kluttz, recklessly, carelessly and negligently ran the hearse into the 
automobile injuring them. 

The defendants denied the allegations of plaintiffs ati to negligence 
and set up in their answer: "The defendants specifically deny that they 
were careless and negligent in any particular, and allege and contend 
that, the rate of speed with which Smith Moss was operating his auto- 
mobile just prior to the accident and at  the time of the accident and his 
careless driving and his carelessness and negligence were the direct and 
proximate cause of the injuries sustained by the plaintiffs, Thelma Moss 
and Bernice Moss." 

The evidence on the part of plaintiffs was to the effect: That Smith 
Moss was their brother, driving an Essex car, and they were passengers 
in  his car. They were on the way to Albemarle and passing through the 
town of Rockwell, where the collision occurred about 10:30 in the 
morning, in which they were injured. The hearse was headed towards 
Smith Moss and he driving towards i t ;  that the hearse was either 
parked or going very slow, with the right wheels on the dirt, which 
Smith Moss could see for some distance; he was driving about 25 miles 
an hour on the right-hand side of the paved road. Tht: driver of the 
hearse crossed the road in front of Smith Moss and in going around the 
right-hand side, to avoid the collision, the bumper of the hearse struck 
Moss' front left fender, the car swerved to the right side when the 
hearse struck the car, and it was thrown against a telephone pole. He 
had left the pavement entirely for seventeen feet from whcre the collision 
occurred. 

Mrs. T. H. Rhinehart testified in par t :  "I saw the hearse leave de- 
fendant Brown's yard and it passed by my home on the right-hand side 
of the road, going west in the direction of Salisbury. Mr. Kluttz mas 
driving. The right wheel got off of the hard surface a precious little 
before they made a left turn going into their place of business. They 
gave no signal. Mr. Moss was driving about 30 or 35 miles an hour. 
Mr. Kluttz told me that he did not see Mr. Moss. . . . At the time 
I saw Mr. Moss on top of the knoll the front wheels of the hearse had 
reached a place which was about the center of the highway. The front 
of the Essex hit the telephone pole." 
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The defendant's evidence contradicted that of plaintiffs. Defendant 
Kluttz testified in pa r t :  "I had driven the hearse from X r .  Brown's 
yard and had reached the point to turn across the road, and when I 
started to turn  there was no car meeting us in sight. I stuck my left 
hand out of the window of the hearse and looked ahead. I was half lvav 
across the road or pavement when Noss's car reached the top of the knoll. 
That  is, our hearse was headed south diagonally across the road, and 
would say that  Moss was 175 feet away. If  Noss had bee11 looking our 
hearse would have been in view to him something like 300 feet. Don't " 
know how fast Moss wis  driving, but when he slid by our bumper he 
was going plenty fast, running at  least 20 or 25 miles an  hour when lie 
slid by our bumper." The occurrence took place in  the to~r.11 of Rock- 
well. There was evidence to the effect that both parties were violating 
the law of the road. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Were Bernice Moss and Thelma Noss injured by the negligence 
of the defendants, as alleged in  the complaint Z Answer : Yes. 

2. What amount of damage, if any, is Bernice Noss entitled to re- 
cover ? Answer : $1,800. 

3. What  amount of damage, if ally, is Thelma Noss entitled to re- 
cover ? Answer : $3,500." 

The defendants made numerous exceptions and assignments of error 
to the tr ial  in the municipal court of the city of High Point. 

This municipal court was established in  1913, chapter 569, Public- 
Local Laws. 111 1927 it was given power to try civil actiol~s. Public- 
Local Lavs,  ch. 699; see amendmeut Public-Local Laws 1929, ch. 170. 

Lnder the 1927 act, see. 5 ( j )  : "That appeals may be taken by either 
the plaintiff or the defendant in civil actions or by the defendant in any 
criminal action and by the State in such criminal action as the State 
is allowed appeals from the Superior Court from the High Point  
municipal court to the Superior Court of Guilford County in term time 
for errors assigned in matters of law in  the same manner and under the 
same requirements as are  now provided by law for appeals from the 
Superior Court to the Supreme Court. . . . That  upon appeals 
from the High Point  municipal court, the Superior Court may either 
affirm, modify and affirm the judgment of the High Point  municipal 
court, or remand the cause to the High Point  municipal court for a nevi 
trial," etc. 

Upon appeal to the Superior Court, the court below rendered the fol- 
lowing judgment: "This cause coming on to be heard, and being heard 
upon motion of the defendants for reversal of judgment rendered in the 
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municipal court of High Point, the defendants basing their motion upon 
the grounds of errors committed by the judge of the municipal court of 
High Point in his charge to the jury, and it appearing from the record 
in this cause that the defendants set up the plea of the negligence of 
Smith Moss, the driver of the automobile in which the plaintiffs were 
guests, as the sole and proximate cause of the injuries sustained by 
plaintiffs, and it appearing to the satisfaction of the court that in the 
charge to the jury the judge of the lower court failed to c'large the jury 
on the question of law based upon the facts and widence, and that this 
error is fatal, and that the judgment rendered in the municipal court 
of High Point should be reversed, and the cause remanded to the 
municipal court of the city of High Point for trial de n o w :  I t  is, there- 
fore, ordered, adjudged and decreed that the judgment rendered in the 
municipal court of the city of High Point be reversed arid the same ia 
hereby-reversed, and the ciuse remanded to the municipd court of the 
city of High Point for trial de n o w :  I t  is further ordered, adjudged 
and decreed, that costs of appellee be taxed against the plaintiffs by the 
clerk of this court." The defendants excepted, assigned error and ap- 
pealed to the Supreme Court. 

C. C. Barnhardt, King,  Sapp (& King and Walder Le. Casey for plain- 
t i f s .  

Gold, York  Le. McAnally and R .  Lee Wright  for defendants. 

CLARKSON, J. From the judgment by the court below we think the 
only question involved in this appeal : Did the court belon commit error 
in holding that the judge of the municipal court failed to charge the 
jury on the question of law based upon the e~idence, in that he failed 
to tell the jury that plaintiffs could not reclover if the negligence of 
Smith Moss was the sole and only proximate cause of plaintiff's injury? 
We think not. White  v. Realty Co., 182 N. C., 536; Construction CO. 
v.  R .  R., 1 8 4 N .  C., 179. 

"In Bank v. R o c h a m r a ,  193 N.  C., at p. 8, quoting numerous authori- 
ties, the law is thus stated: 'Where the instruction is prorer so far as it 
goes, a party desiring a more specific instruction must request it.' This 
applies to subordinate elaboration, but not substantive, material and 
essential features of the charge. C. S., 564." NcCall v .  Lumber Co., 
196 N. C., at  p. 602. 

We think the judgment of the court below is in accordance with the 
law of this jurisdiction. The judge of the municipal court should have 
charged on the aspect of sole and only proximate cause as it was a 
substantive, material and essential feature of the controversy. C. S., 
564. The judgment of the court below is 

Affirmed. 
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STATE v. GEORGE SAULS. 

(Filed 2 July, 1940.) 

1. Concealed Weapons B a - Evidence of guilt of carrring concealed 
weapon held sufficient to go to the jury. 

Evidence that  the defendant was arrested on the premises of another 
and had on his person when arriving a t  the jail a ~ ~ i s t o l  belted to him 
and covered by a sweater he was wearing, and that the officers arresting 
him saw no weapon on him a t  the time of tlie arrest, is sufficient to take 
the case to  the jury upon the question of his guilt of carrying a con- 
cealed weapon in violation of the statute OT er  the defendant's contenti011 
and testimony that the weapon ~ v a s  not concealed, tlie i-sue being for 
the determination of the jury. 

2. Concealed Weapon A +Knowingly carrying concealed weapon is 
equivalent to intent to conceal. 

The knowledge of the defendant that he was carrying a concealed 
weapon is equivalent under the statute to criminal intent to conceal re- 
quired by law for conviction, and :HI instruction that  if the jury should 
find from the evidence that the defendant carried the pistol off his own 
prcmises knowing it  to be co~lcealed he would be guilty, othern7ise not 
guilty, is not error. 

3. Concealed Weapons B &Instruction in this case held for reversible 
error. 

Where a defendant is tried for the statutory offense of carrving a con- 
cealed weapon off his own premises, and there is evidence permitting the 
inference that i t  was not concealed a t  or before tlie time of his arrest, 
and that later i t  was concealed by accident, a n  instruction, wliicli in effect 
charges the jury that the defendant would be guilty if the weapon was 
not conrealed a t  the time of the arrest, and wxs thereafter concealed 
by accident, is reversible error. 

4. Criminal Law L cExcept ions  to admission of evidence on cross-ea- 
amination of defendant held without merit. 

Exceptions b~ the defendant to the admission of his answers to ques- 
tions asked him on cross-examination I)y the State are  held to be nithout 
merit, the answers being to a collateral matter and favorable to the de- 
fendant, and the State being bound thereby. 

,APPEAL by deferidant f r o m  Clement ,  J . ,  a t  J a n u a r y  Term,  1930, of 
GASTON. N e w  tr ia l .  

Defendant  was indicted f o r  ca r ry ing  a concealed weapon, to wit, a 
pistol, off his  elm premises i n  breach of section 4410 of the Consoli- 
dated Statutes .  H e  was convicted, a n d  f r o m  t h e  sentence pronounced 
he appealed upon  e r ror  assigned. 

Attorney-General Brummitt and Assistant Afforney-General Xash for 
the State. 

J .  F. Flowers f o ~  defendant. 
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ADAMS, J. The  statute provides that  if any one, except when on his  
own premises, shall carry a deadly weapon concealed about his person, 
hc shall be guilty of a misdemeanor. The  essential elzments of the 
offense are  these: (1) The defendant must be off his o ~ ~ n  premises; 
( 2 )  lie must carry a deadly weapon; (3)  the neapon must he cor~cealrtl 
about his person. 

R .  C. Thompson testified that  he  was the cliief of police of Afount 
Holly, and that  he arrested the defendant at the house of Press Hamil- 
ton in hIount Holly;  so thc defendant was off his own premises. H e  
testified that  he carried the defendant to the police station and there 
found a pistol on his person. This is  evidence that  the frfendant had 
the pistol a t  the time of his arrest. That  i t  was a deally weapon is 
self-evident and undisputed. When he was arrested, did the defcndant 
have tllc r r a p o n  conccalrd about his person? There is no evidence 
that  the officer saw the pistol a t  the time he made tlie arrest. Frank 
Torrence, another witness for the State. testified that  he  was with 
Thompson ~kheil the defendant was arrested, and that  h t ~  first saw the 
pistol when i t  was taken from the defendant. This  was a t  the police 
station. Xeither of the nitncsses for the State said that  tlie weapon 
\\as not concealed when the arrest was made. NOW, the statute contains 
this provision: "If any one, not being on his oTvn laids,  shall have 
about his person any such deadly weapon, such possession shall be prima 
facie evidence of the concealment thereof." Testimonv that  the de- 
fendant, when arrested, was off his own premises and had the pistol in 
his possession was sufficient of itself to take the case to the jury-par- 
titularly in the absence of affirmative evidence on the p a ~ t  of thr  State 
that  the weapon was not concealed. 

The defendant was arrested a t  Hamilton's house, taken to an auto- 
mobile, and carried to the police station. Thompson testified that he 
then found the pistol on the defendant's person, that  it mas on his belt 
i n  front of his body, and was concealed by his  sweater which came down 
over it. The  officers walked behind the defendant to the car, but it is 
hardly legitimate to infer that  they were behind him when the arrest 
was made or that  they ~ o u l d  not have seen the pistol in the defendant's 
belt if i t  had not been concealed. 

The defendant and his witness testified that  the pistol was not con- 
cealed; but their testimony simply raised an issue for the jury. The  
motion to  dismiss the action was therefore properly overruled. The  
significance of prima facie proof is clearly pointed out in 9. v. Wilker- 
son, 164 N. C., 431. 

The two exceptions to the admission of evidence on the cross-examina- 
tion of the defendant are without merit. They related LO a collateral 
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matter, and the State was bound by the answers which were favorable 
to the defendant. 

The  defendant requested an  instruction to  the effect that  the gravamen 
of the offense is the intention to carry the weapon concealed, and that  
if the defendant had the weapon on his person with no intention to con- 
ceal it,  and i t  was not concealed prior to his arrest, he would not be 
guilty. The  prayer was not given as tendered, but his Honor instructed 
the jury that  intent is  a n  essential of the crime; that  there is no law 
against carrying a pistol if it  can be seen; that  the defendant mas guilty 
if, being off his own premises, he carried the pistol concealed on his 
person and knew i t  was concealed; otherwise he  would not be guilty. 

There mas evidence to justify the jury in  finding that  the defendant 
knew he had the pistol concealed about his person. I n  S. v. Simmons, 
143 N. C., 613, the defendant proposed to testify that  "he did not 
intend to conceal the pistol." The  Court said: "He must be presumed to 
have intended to do that  which he knowingly did. Knowledge that  he 
was carrying the weapon concealed is equivalent, under the statute, to 
the criminal intent to conceal, which is required by the law to exist, 
there being no lawful excuse for carrying it." This principle was 
sufficiently explained in the present case. 

I n  another respect, however, the charge is  defective. The  defendant 
testified that  he had a vistol but it was not concealed: that  he had on a 
sweater ancl that  the pistol mas visible a t  all times unless after he was 
arrested it became accidentally concealed for a moment. The  controlling 
question was whether the defendant, being off his premises, had the pistol 
concealed about his  person a t  the time of or prior to his arrest. Of 
course evidence of subsequent circumstances was competent on this 
point; but the charge is  so worded as to admit of the defendant's con- 
viction although the pistol was unconcealed u p  to the time of his arrest 
and was afterwards concealed by accident and without h is  knowledge. 
Whether this defense was worthy of belief was a matter for the jury, 
but the defendant had a right to have it submitted under proper instruc- 
tions. 

F o r  the error complained of there must be a 
New trial. 
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W. C. C A P P S ,  L I Z Z I E  CAPPS,  MRS. V E K G I E  K N I G H T ,  H A T T I E  MOODY, 
G R A S T  J I O O D T  A K D  A D E L E  K X I G H T  A X D  A S N A B E L L E  K N I G H T ,  
BY TIIEIR SEST FRIEXU, W. C. C A P P S ,  r .  J I M  J I A S S E T ,  C A R R I E  MAS- 
SET A X D  L l Z Z l E  E L L I N G T O S .  

(Filed 2 July, 1030.) 

1. Estoppel A a-Husband is estopped by his deed to his wife of land held 
by them by entireties. 

Where the husband conveys lands to his wife, the title to which was 
rested in them as tenants by the mtireties, and the husband survives the 
wife, the husband and those clainling under him as his heirs a t  law are 
estopped by his deed from claiming the land. 

2. Dceds and Conveyances A f-Decd of wife not probated according to 
C. S., 2313 is roid, and does not constitute estoppel. 

Where the husband has conveyed to his wife his title t l  lands held by 
them by the entireties, and the wife thereafter conrers 111.r title by deed 
to the husband and herself, which deed is not probated u11 ler the require- 
~nents of C. S., 2513, with respect to the finding of the prolmte oficer that 
the instrument was not unreasonable or injurious to her, the wife's con- 
veyance is void in law, and does not operate as an estoppel by deed to 
her during her life or her heirs at law after her death. Art. X, see. 6. 

APPEAL by plaintiffs from Sink., Special  Judge, at April Term, 1930, 
of Ben-COIIBE. Affirmed. 

l ' h e  f a c f s :  On 12 August, 1922, the Woodfin Land Company, deeded 
to F. M. Kiiight and his wife, L. E. Knight, as tenants b,g the entirety, 
a certain lot or piece of land in  Buncombe County, Sort11 Carolina. 

On 30 August, 1923, F. M. Knight, the husband, made a deed to said 
land to L. E. Knight, his wife. 

On 8 August, 1925, L. E. Knight, the wife of I?. M. Knight, made a 
deed to the husband, F. ?If. Knight and to herself, L. E. Knight, but the 
acknowledgment failed to comply with C. S., 2515, and failed to comply 
with Constitution of S o r t h  Carolina, Art. X, sec. 6. The wife, L. E. 
Knight, died prior to the husband, F. M. Knight. A11 tbe conveyances 
above mentioned were duly registered. 

The plaintiffs are the sole heirs a t  law of F. M. Knight and Vergie 
Knight is  the widow of F. M. Knight. The  defendants are the sole heirs 
a t  law of L. E. Knight.' The county court decided that  plaintiffs were 
the owners of the land and on appeal the Superior Court decided that  
defendants were the sole owners of the  land to which the plaintiffs 
excepted, assigned error and appealed to the Supreme Court. 
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MacRw & ~WacRae for plaint i fs .  
J .  Scroop Styles and Xarvel J .  Crawford for defendants. 

CLARKSON, J. The county court decided one way, on appeal the 
Superior Court decided another way, and this Court is now called up011 
to make the final decision. The  original deed was made to husband and 
wife-an estate by the entireties. The  husband attempted to convey his 
interest to the wife and then the ~ ~ i f e  attempted to convey back to the 
husband and herself. 

We think, under the peculiar facts and circumstances of this case 
that  the deed from the husband, F. M. Knight, to the wife, 1,. E. 
Knight, estopped F. hf. Knight, who survived his wife, therefore plain- 
tiffs the heirs of F. 11. Knight, from claiming the land. The deed made 
hy the wife L. E. Knight to  her husband F. M. Knight and herself is  
T oid and no estoppel. 

The  lirst question involved: F.  N. Knight and wife, L. E. Knight, held 
an estate by the entireties. TTas a deed from the husband to the wife 
an  estoppel agaimt  I?. 31. Knigllt, x h o  su rT i~ed  his wife, therefore the 
heirs a t  lam of F. 31. Knight?  We tliink so. There is no question that  
if an estate is held by the entireties by husband and nife,  i t  is necessary 
for both hushaid and wife to join in the conveyance made to a third 
party. 

I n  Thompson on Real Property. 2nd T'ol. (1924), p. 953, scc. 1748, 
in pa r t :  "Seither husband nor wife call sever this title so as to defeat 
or pwjudice the right of survivorship in  the other. Xeithcr can alo~ie 
makt. a d i d  conveyance to a third person. So  an  agreement by one 
alone, affecting a cllange of the bountlnries of the land, is not hillding. 
Seit l ler  the husband nor the wife can convey the entire estate without 
the other joiniiig in the conreyance." Harrison v. Ray,  108 S. C., 215; 
Bruce 1 . .  Xicholson, 109 N .  C., 202; Phillips v. Hodges, 109 N. C., 218; 
Bynzrm zl. TTickcr, 141 S. C., 95; Jones 11. S m i t h ,  149 N. C., 318; 
Btrnk c. X c E w e n ,  160 S. C., 414; ,lIoorc c. l ' rust  Po., 178 fi. C., 
118; Tur l ing fon  v. Lucas, 186 S. C., 283; Davis v. Bass, 188 S. C., 200; 
Johnson c. Leavi f t ,  1% IT. C., 682; D i s i r i b u i i i ~ ~  Co. v. C'arra~c?ay, 180 
S. C., 420; Trus t  C'o. 2%.  Brouyhfon ,  193 5. C., 320; Bryant  v. Bryant ,  
193 K. C., 372. 

Without deciding whether the deed from F. 11. Knight to his wife, 
L. E. Knight, was ~ a l i d  as a conrepnee ,  the decisions would srem to 
give i t  effect as an  estoppel against F. M. Knight, who survived his  wife, 
therefore the heirs a t  lam of F. 31. Knight. 

I n  Hood v. Mercer, 150 N. C., a t  p. $00, i t  is said: "While, to some 
extent, former decisions of this Court in respect to this estate have been 
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modified, we have held, i n  recent years, that  under a conveyance of 
land in fee to husband and wife they take by entireties, with right of 
survivorship, and that  the interest of neither during their joint lives 
becomes subject to the lien of a docketed judgment. During the wife's 
life the husband has no such interest as is subject to lery and sale to  
satisfy a judgment against him. Bruce v. 1Yicholson, 109 N. C., 202; 
West v. R. R . ,  140 N .  C., 620. I t  is t rue that  where the husband had 
conveyed the land by deed with warranty without the joinder of the 
wife, and survived her, his grantee acquired title, but this was by way 
of estoppel." F. I f .  Knight, the husband, survived the wife L. E. 
Knight. 

This deed from F. M. Knight to his wife conveyed the husband's 
usufruct i n  the estate by the entireties. Trus t  Co. v. Broughton, 193 
N. C., 320. The  warranty estopped F. M. Knight, and therefore his 
heirs a t  law as to the fee. 

I n  Crawley v. S teams ,  194 N. C., a t  p. 17, i t  is said:  "At common 
law a corenant of warranty was necessary to  preclude the grantor from 
asserting an after-acquired title; but there is authority for the position 
that if a deed shows that  the grantor intended to convey and the grantee 
expected to acquire the particular estate the deed may found an  estoppel, 
although i t  contains no technical covenants." Bynz~rn  v .  Wicker ,  supra. 
See cases cited in  Davis 2'. Bass, supra, at  p. 206; West v. Xzirphy  
197 N .  C., 458. 

The second question involved : Was the deed from L. E .  Knight to her 
husband, F. M. Knight, void and no estoppel :igainst her c r  her heirs a t  
law? We think so. S m i t h  v. Ingram,  130 K. C., 100; M'allin v. Rice, 
170 N. C., 417; IIardy v. Abdallah, 192 N .  C.,  45. 

C. S., 2515, requiring the probate officer, as a conditioil precedent to 
the validity of the conveyance to certify in his certificate of probate 
that, a t  the time of its execution and the wife's privy examination, 
such contract was "not unreasonable or injurious to her." This  having 
been omitted, in the instant case, the deed in question is .;aid as  to the 
plaintiff. Singleton v. Cherry,  168 K. C., 402. See, also, S ims  v. Ray ,  
96 N. C., 87;  Davis v .  Bass, supra, at  p. 209; M7hiften I > .  Peace, 188 
N .  C., a t  p. 302; Best v .  l i t ley,  189 A-. C., at  p. 361; Gar,  er v. I lorner,  
191 N. C., a t  p. 540; Crocker v.  V a n n ,  192 N .  C., at  p. 429. See 
Article X, section 6, Constitution of North C'arolina. 

I11 T.t7hitten v .  Peace, supra, at p. 302-3, we find: "This Court has 
held, i n  A70rzcood v. Totten,  166 K. C., 649, that  a deed cxecuted by a 
wife conveying land to her husband, void for failure of the probate 
officer to comply with C. S., 2515, is, nevertheless, color of title, and 
that  adverse possession by the husband under such deed for seven years 
will ripen into a perfect title. See, also, glendenin v. Clendenin, 181 
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N. C., 465 ;  Elmore v. Byrd, 180  N. C., 1 2 0 ;  Aderholt v. Lowman, 
179 N .  C., 547; Shermer v. Dobbins, 176 N. C., 547; King v. i l~cRacken ,  
168 N .  C., 621." 

T h i s  pr inciple  does not arise on t h e  facts  i n  tliis case. T h e  judgment 
of t h e  court  below is 

Affirmed. 

STATE O F  N O R m  CAROLINA v. SUNCREST LUlIREK. COMPAST ET AI.. 

(Filed 2 July, 1030.) 

1. Eminent Domain C a-Demands for compensation for damages should 
be raised by exceptions to proceedings and not by answer to petition. 

IYhere in condemnation proceedings under the provisions of cilapter 48, 
Public IAIIE of 1927, as  amrndcd by clialter 220. Public Lans  of  1929, 
for the co~~demnation of defendant's land for public park purposw, an 
amendment to the ansner  is filed asking damages for loss of business by 
reason of the condemnation: Held, the amounts demanded in the 
amended answer do not constitute a cross-action or counterclaim, but 
only to  a demand for compensation which should be raised by excep- 
tions aptly taken in the proceedings As to whether cross-actions or 
rounterclaims can be set up in condemnation proceedings instituted by 
the State, q u ~ r e ?  

2. Same--Upon appeal from the sustaining of d e m n ~ e r  to answer of re- 
spondents in condemnation, dements of compensation will not be de- 
cided. 

On appeal from judgment sustaining the demurrer to the answer of 
respondeuts in condemnation proceedings, the Supreme Conrt will not 
decide the various elements of compensatio~l allowable to the respond- 
ents, i t  being necessary that such questions be raised by exceptions aptly 
taken in the proceedings to assess compensation. 

,IPPXAT, by respondents f r o m  Barnhill, J., a t  M a y  Term,  1930, of 
B u s c o x u ~ .  

Special  proceediug u r ~ d e r  chapter  48, Publ ic  Laws  1927, as amended 
by  chapter  220, Publ ic  Laws  1929, to  condenin lands i n  t h e  Grea t  
Smoky Mountains  of Western N o r t h  Carol ina f o r  public p a r k  purposes. 
The case was here on demurre r  a t  the  S p r i n g  Term,  1929, and  i s  re- 
ported i n  197 N. C., 4. 

T h o  body of land,  described i n  t h e  petition, which is  sought to  be 
condemned, consists of about  37,000 acres of t imber  lands located i n  
Haywood and  Swain  counties, N o r t h  Carol ina,  and  is  owned by the  
Suncrest Lumber Company, on  which the Union T r u s t  Company and  
Frederick H. Rawson, as  trustee, hold mortgages o r  deeds of trust,  hence 
their  joinder a s  parties respondent. 
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The prayer for relief is that  the Suncrest Lumber Cclmpany be en- 
joined from further cutting timber on said lands and that  commis- 
sioners be appointed to fix and determine the amount of compensation 
respondents are rightfully entitled to receive for the lands thus taken. 

The respondents answered, admitted the ownership of the lands de- 
scribed in the petition, but challenged the co~~sti tut ionali ty of the legis- 
lative act under which the proceeding was instituted. (S te  Yarboyough  
u. P a r k  Commiss io~z ,  196 K. C., 284, I45 S .  E., 563.) 

Later, by leave of court, the respontlents filed amendrnents to their 
original answer, and set up  or averred that  in addition to compensation 
for the lands actually taken, they are entitled to damages, consequential 
and other, for the taking of said lands, which has already resulted and 
will result i n  great damage to their railroad, logging-roitd and equip- 
ment, right of lvay, sawmill, etc., used in  connection nil h cutting the 
timber on said lands, and they asktd that surh damages he ascertained 
by the conmissioners and included in their award. 

To these amendments, the petitioner demurred on thrx ground that  
"said amendments to answer do not state a cause of action, in that  the 
said amendments attempt to set up  damages nhich  arc not allowed 
in  this proceeding against the petitioner." 

I t  was adjudged that  the demurrcr be sustained; and fur ther :  
" l t  is expressly stipulated by the court that this jucgment i3 not 

i~itcntled to, nor shall i t  be iiiterprrted as precluding thch right of the 
defendants to offer co~npetent evidence relating to the availability or 
accessibility of tlie timber on said tract of land sought to be con- 
demned, to tlie markets, or of any other fact or circunistance -rhich 
may tend to show its market value. 

"The court holds, in sustaining said demurrer, that  the respondents 
are not entitled to rccover any compensation or damages in respect of 
the v d u e  of t l ~ c  property described in  said amendments to their answer, 
and located outside the boundary of land sought to be condemned herein, 
or of respondents' sawmill business." 

From this judgment, the respondents appeal, assigning wror. 

Aftorney-Getteral B r u m m i t t ,  Assistant Attorneys-General S a s h  and 
T'arser; Carter  Le. C a ~ f c r  and T'arser, Lalcrencr?, Proctor CG S f c I n t y r e  for 
pef i t  ioner. 

11. A.  X u m m a  and Rol l ins  Le. Smathers  for respondents. 

STACY, C. J., after stating the case: The  amendments filed by the re- 
spondents to their original answer do no more than raisc the question 
as to what constitutes '(just compensation)) for the lands ccmdernned and 
for their taking. R. R. v. X f g .  Co., 169 S. C., 156, 8;) S. E., 390; 
2 Lewis Eminent Domain (3d ed.), 1153, et seq. They do not amount 
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to cross-actions or counterclaims, and are not subject to demurrer. I n -  
deed, it may be doubted as to whether it is permissible to set up  a cross- 
action or cou~iterclaim in a condcnination proceeding instituted by the 
State. 0. S.. 1716; Golrlsbo~o 1 % .  Ilolmes, 183 N. C., 203. ,It any rate, 
none has been attempted here. 

E r e n  if we should hold with the court below that the respondents, in 
these ameridments, h a ~ e  alleged improper elements of damage, and there 
is much to he said in faror  of this position, still xi7e would only be deal- 
ing with allegations, not required to be made, and the respondents would 
riot be estopped or deprirecl of the right to show proper elemcnts of dam- 
age by proof, if they can. A prodigal pleading in a proceeding of this 
kind ought not to work nu es topp~l ,  unless it be regarded in the nature 
of a bill of particulars, which it docs riot seem to be. C. S., 334 and 
4613; ( ' ropsey  I - .  , l I a ~ X h a ~ n ,  171 S. C'., 43, 87 S.  E., 950; P. z'. I.lradfort7, 
194 N. C., 336, 139 S. E., 608. 

While a statement of the rule to he applied might bc desirable, i t  
vould not be controlling, if made on the present record. ,Ind we appre- 
hend that, on the hearing, a11 that  is alleged in the respo~idents' amend- 
merits to the original rnlsn-er may not be admitted. Bu t  to undertake 
to decide the matter now ~vould &quire that  i t  be done in the light of - 
these uncliallenged allegations. Furthermore, i t  ought not to be pre- 
s m i i ~ d  in advance of the rcwlition of the award of the commissio~irrs 
that  it will he unsatisfactory to either side. 11 is possible that  the 
items, which the respondcnts now foresee as elements of damage, may be 
satisfactorily adjusted in the manner suggested by the tr ial  court, or 
otliernise, and ordinarily it can make no difference, either to the con- 
deninor or to the condemnee, ~ r h e r e  the award is fa i r  and rea~onable, 
whether it be designated "compensation" or ('compensation and clainage." 
Sichols. Power of Eminent Doniain, 315. What boots i t  as to which 
expression is  used, if, in the end, they both amount to the same th ing?  
10 R. C. L., 67. Compensation for the lands taken, and damage for their 
taking where such results to the landowner, may be regarded as the more 
ncrurato form of expression; but. if the award be fa i r  to both sides- 
fa i r  to tlic petitioner and fa i r  to the respoildent, it  could serve no useful 
1nirpose to debate a qucstion of terriiinology prior to the ilecessity of 
determining the rights of the parties. The phrase "just compensation," 
as used in condemnation proceedings, includr~s all that  the lando\zner 
is entitled to r c c t i ~ e  as a just equi\-alent for the  lands taken and for 
their taking. 2 Words & Phrases, 1335. 

"As to the procedure in a case of this kind," says Hoke, J., in S ~ l m a  
2%. S o b l r s ,  183 N .  C., 322, 111 S. E., 543, "our decisions are to the 
effect that notv-ithstanding the appearance of issuable matter in the 
pleadings, it  is the duty of the  clerk, in the first instance, to pass 
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upon all disputed questions presented i n  the record, and go on to the 
assessment of the damages through commissioners duly appointed, and 
allowing the parties, by exceptions, to  raise any questions of law or 
fact issuable or otherwise to be considered on appeal from him in 
his award of the damages as provided by law," citing ,is authorities: 
R. R. v. X f g .  Co., 166 N.  C., 168, 82 S. E., 5 ;  A b e r n z t h ~  v. R. R., 
150 N. C., 97, 63 S. E., 180; R. R. v. R. R., 148 K. C., 59, 61 S. E., 683. 

I n  Abernafhy's case, supra, the method of procedure mas stated by 
Connor, J., as follows: "In condemnation proceedings tke questiolis of 
law and fact a re  passed upon by the clerk, to whose rulings exceptions 
are noted, and no appeal lies until the final report of the commissioners 
comes in, when upon exceptions filed, the entire record is sent to the 
Superior Court, where all of the cxceptions are  passed upon and ques- 
tions may he then presented for the first time," citing in  support of the 
position: R. R. C. Stroud ,  132 N .  C., 413, 43 S. E., 013; R. R. V. 
Newton ,  133 N .  C., 132, 45 S. E., 549; Porter  v. Armslrong,  134 N. C., 
447, 46 S. E. ,  997; D u r h a m  v. Riggsbee, 141 N .  C., 128, 53 S. E., 631. 

That  the landowner is entitled to  compensation~for the lands taken in  
condemnation, a i d  damage for their taking where such results, is the 
rationale of all the decisions on the subject, and this is  not questioned 
by either side. Light  Co. v. Reaves, 198 N. C., 404, 151 S. E., 871; 
Power Co. 2). IIayes,  103 N .  C., 104, 136 S.  E. ,  353; Killing Co. v. 
Highwa?y Commission, 190 N .  C., 692, 130 S. E., 724; Power Go. v. 
Power Co., 186 N .  C., 174, 119 S.  E. ,  213; Goldsboro z. Holmes,  180 
N. C., 99, 104 S. E., 140; W a t t s  v. T u r n p i k e  Co., 181 3T. C., 129, 106 
S. E., 497; R. R. C. X f g .  Co., supra;  R. R. v. Armfiei'd, 167 N. C., 
464, 83 S. E., 800; Phil l ips  v. Telegraph Go., 130 N .  C., 513, 41  S. E., 
1022; R. R. v. Church ,  104 N .  C., 525, 10 S. E., 761; R. R. v. W i c k e r ,  
74 N. C., 220; Johnston v. Rankin,  70 W. C., 350; ,111olc~zy v. Snchoil le ,  
58 Tenn., 610, 1 3  S. W., 123, S 1,. R .  :I., 123;  20 C. J., 730. Neither 
is it controverted that, unless sanctioned hy statute, loss of profits from 
a business conducted on the property or i n  connection thzrewith, is not 
to be included in  the award for the taking. X i f c h e l l  v. U.  S., 267 U. S., 
311, 6!) L. Ed., 644; Josl in X f g .  Co. z.. I'vo~>itlence, 262 U. S., 668, 
67 L. Ed., 1167. 

The only cffect, therefore, which a dictum 011 the present pleadings 
could have, would be to indicate the test for determining the competency 
o r  admissibility of the evidence to be offcred on the hearing and to 
cliart the course of the award. This, it  will he observed, i s  what was 
undertake11 in the judgment below. Bu t  as we view the pleadings. i t  
would seem that  the demurrer should have been dismisseci. Ballmger v. 
l 'homas,  195 N .  C., 517, 142 S. E., 761. 

Error.  
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MACK-INTERNATIONAL MOTOR TRUCK CORPORATION V. WACHOVIA 
BANK AND TRUST COMPANY, EXECUTOR OF THE ESTATE OF J .  H. 
REED, DECEASED (ORIGIXAL DEFEND-~KT), AND E. H. REED AKD NORTH- 
ERN INSURAXCE COMPANY O F  NEW PORK (ADDITIOKAL DEFEND- 
ANTS).  

(Filed 2 July, 1930.) 

Parties B &All parties necessary to final and conclusive judgment may 
be brought in by order of court. 

Under our Code procedure the pleadings are to be liberally construed, 
and all necessary and proper parties having a community of interest in 
the subject-matter of the litigation may be brought in as parties by 
order of court when reasonably apparent that such is necessary to a 
final and conclusive judgment, and in  this case held, the demurrer of a 
yal ty thus brought in was properly overruled. C. S., 466, 460. 

APPEAL by defendant, Northern Insurance Company of Pu'ew York, 
from Johnson,  Special Judge ,  a t  Special November Term, of BUNCOMBE. 
Affirmed. 

J .  TI' .  H a y n e s  for plaintiff .  
K i f c h i n  6. Kitchin and Bourne,  Parker  & Jones  for Wachov ia  B a n k  

CE T r u s t  Company ,  Execu tor  of J .  H .  Reed,  deceased, and E.  11. Reed. 
Bernard,  TVilliams CE W r i g h t  for S o r t h e r n  Insurancc C o m p a n y  of 

S e w  Y o r k .  

CLARI~SOK, J. We do not think it necessary to set forth the pleadings. 
The record contains 32 pages. The  Northern Insurance Company of 
S e w  York, was by order of the court below made a party defendant. 
Plaintiff filed its complaint. Defendants answered and also set up a 
further defense and counterclaim. Plaintiff replied and amended its 
complaint setting forth certain facts and alleged that  the Northern 
Insurance Company of Xew York, was a proper and necessary par ty  
"to this action to the end that  there may be a final determinntion of all 
matters in controrersy between the respectire parties in interest." B y  
order of the court, the Korthern Insurance Company of Xew York, was 
made a party defendant. I t  demurred-the demurrer WEIS overruled-it 
excepted, assigned error and appealed to this Court. W e  think the 
ruling of the court below should be sustained. From a careful reading 
of the pleadings we think that  the Sor the rn  Insurance Company of 
New York, was a necessary party to the action. Let us cite some 
statutes dealing with the subject: 

C. S., 456: "Any person may be made a defendant who has, or claims, 
an interest in the controversy adverse to the plaintiff, or who  is a neces- 
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sary party to a complete determination or settlement of the questions 
involved," etc. 

C. S., 460: "The court either between the terms, or a t  rt regular term, 
according to the nature of the controversy, may deternine any con- 
troversy before it, when i t  can be done without prejudice to  the right 
of others, but when a complete determination of the controversy cannot 
be made without the presence of other parties, the court must cause them 
to be brought in,," etc. 

C .  S., 507: "The plaintiff may unite i n  the same corlplaint several 
causes of action, of legal or equitable nature, or both, where they all 
arise out of-(1) T h e  same transaction, or transaction connected with 
the same subject of action," etc. 

I n  Wadford v. D a ~ i s ,  192 N. C., a t  p. 489, speaking to the subject: 
"30 Cyc., p. 127, says: 'Under American Codes. I11 other zases, however, 
and notably in recent cases, these enactments have been interpreted as 
permitting a very full joinder of defendants. This  tenden1:y is  especially 
marked in actions seeking equitable relief. The  provisions of The 
Code, i t  is declared, adopted the rule of equity joindw in its most 
liberal form. A community of interest among defendants is necessary, 
but i t  is cominunity of interest in something wider than a precise 
'subject of action' between plaintiff and each defendant-it is a com- 
inunity of interest 511 the controversy.' There is a noticeable tendency 
under The Code, as i11 equity pleading, to treat  the r d e ,  not as an  
inflexible rule of practice or procedure, but as a rule fourded in  general 
convenience, which rests upon a consideration of what will best promote 
the administration of justice without multiplying unnecessary litigation 
oil the one hand or drawing suitors into needleas and unnecessary ex- 
peuses on the other.' Oyster v.  Hining CO., 140 N.  C., 135." 

I n  S. v. McCanless, 193 N. C., a t  p. 206, we find: "Under our Code 
the restrictions or joinder have been relieved somewhat t y  a liberal in- 
terpretation of the 'same transaction.' The  modern decisions tend to 
freedom of joinder, and elementary restrictions on joinder of actions in 
both complaints and counterclaims." 

I n  Skemzcell v. Lefhco, 198 N .  C., a t  p. 348, i t  is said:  "Under our 
Code of Civil Procedure, we have universally held that  i n  construing 
pleadings for the purpose of determining its effect, its rillegations are 
liberally construed with a view to substantial justice between the parties. 
This  does not mean that injustice should be done to  others by improper 
joinder of parties and causes of action. We should maintain a liberal 
but orderly system of practice and procedure, a jungle system mould 
work injustice and sooner or later our practice and procedure would be 
a tangled web and maze. C. S., 535. Clendenin v. Tur le r ,  96 N .  C., 
421." The judgment below is 

Affirmed. 
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C. S. LEWIS A X D  J .  b1. BROWS, CO-PARTNERS. DOIXG BUSIKESS IX TIIE NAME 
OF C. S. I Z W I S ,  r. 1). E. ARCHBELL, TU'ORFOIX SOUTHERS RAIL- 
ROAD COMPAKY, C. F. GARSER ASD C. C .  FRY. 

(Filed 2 July, 1930.) 

Contracts A f-Plaintiff must show causal relation between violation of 
C. S., 2563 and injury in order to recover damages under C. S., 2574. 

The statute, C. S.. 2 3 3 ,  eolidernns a contract of sale only when such 
sale is made "uljon the condition" that  the purchaser shall not deal in the 
goods o r  ~nerchanclise of n competitor of the seller, and in order for a 
party to recover d a m a e s  for a breach of the statute under the prorisions 
o f  C. S., 2574, he must show a violation of the statute and a causal rela- 
tion between the violation and injury to his business, and he ld:  in this 
case, the cause should he submitted to tlie jury under proper instructions. 

CIVIL ACTIOIU, before Clement ,  J . ,  a t  September Term,  1929, of XOORE. 
Tl ie  evideilce tended to show t h a t  t h e  plaintiffs, C. S. Lewis and J .  &I. 

Brown, were engaged i n  buying and selling crossties i n  a lit t le village 
k~iowii  a s  I Icmp.  Tlie defe~ldaiits,  F r y  and Garner ,  were also engaged 
i n  tlie same business i n  said village. T h e  defendant Archbell was 
r ~ n p l o y e d  by his  c o d e f e ~ d a n t ,  Norfolk Southern Rai lroad Company, a s  
chief t i e  and  timber inspector f o r  t h e  terr i tory i n  which t h e   illa age of 
H e m p  is located. T h e  e ~ i d e n c e  fur ther  tended t o  show t h a t  F r y  and  
Garuer  entered in to  a rontract  with i ts  codefenda~it ,  S o r f o l k  Southern  
Rai lroad Company through the defendant -1rchbel1, according t o  t h e  
terins of nl i ich tho  Norfolk Southern agrced to buy crossties a t  H e m p ,  
N. C.. o i ~ l y  f r o m  i ts  codefel~dants, F r y  and Garner ,  a n d  F r y  and Garner  
agrced not to  sell ties to  a n y  other  person, firm or  corporation except 
S o r f o l k  Southern.  T h e  Seaboard A i r  Line and  also the  P. 8: N. Rail-  
road bought ties a t  I l emp.  T h e r e  was also tes t imo~ly  to t h e  effect t h a t  
the defendant Garner  stated tha t  t h e  firm of F r y  and Garncr  liad a 
contract with the  Korfolk Soutliern Rai lroad and  t h a t  i n  about two 
aecks  they would ((put tlle plaintiffs, Brown and  Lewis, out of business." 

I'laintiffs alleged tha t  by  reason of t h e  contract aforesaid they were 
compelled to  qui t  business a t  H e m p ,  N o r t h  Caro l i i~a ,  and  t h a t  their  
business \ \as  injured, broken u p  or  destroyed. 

At tlle conrlusion of the evidelice the t r i a l  judge nonsuited t h e  action 
and  plaintiffs appealed. 

Seazuell & Seawell  for p l a i n t i f s .  
U .  L. Spence  for A-orfolk S o u t h e r n  Rai lroad a n d  17. B. Archbell .  
W .  B. Clegg for defendants ,  F r y  a n d  Garner.  
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BROGDEX, J. The plaintiffs and the defendants, F r y  and Garner, were 
the sole crosstie dealers or  brokers a t  Hemp, which is a small village. 
Consequently they were competitors. There was evidence tending to  
show that  the defendants, F r y  and Garner, and Sorfolk  ISouthern Rail- 
road Company, through its agent, the defendant Archbell, entered into 
an  agreement whereby F r y  and Garner contracted to sell crossties only 
to said railroad company, and said company contracted to purchase ties 
only from F r y  and Garner. 

These facts raise the following question of law: Does said contract 
violate C. S., 2563, so as to create a cause of action for damages under 
C. S., 25741 

C. S., 2563, subsection 2, provides in substance that  i t  shall be unlaw- 
ful  to sell any goods, wares or merchandise in  this state upon the condi- 
tion that  the purchaser thereof shall not deal i n  the goods, wares or 
inercliandise of a competitor or business rival of the seller. C. S., 2574, 
provides that  if tho business of any person shall be injured or destroyed 
by reason of the violation of the monopoly statute (same being C. S., 
2559 to 2574 inclusive) that  the party so iiljured shall hare the right 
to institute an action for damages. 

I t  is obvious that  the mere violation of the statute will not warrant  
a recovery of damages. The  burden is upon the complaining party to 
show by competent evidence that  his  business has been broken up, 
destroyed or injured as the proximate result of such violation. Nore- 
over, the defendants, F r y  and Garner, would have the right to contract 
to sell the entire output of crossties to any single purckaser and such 
purchaser would have the right to purchase ties from only one seller. 
The  statute condemlls tho contract of sale only in the event such sale 
is made "upon the condition" that  the purchaser shall r o t  deal in the 
goods or merchandise of a competitor of-the seller. 

There is some evidence of a violation of C. S., 2563, sulxection 2, and 
some evidence that  the business of plaintiffs declined. 'Whether there 
be :i causal relation between the violation of the statute :tnd the in jury  
complained of i s  an issue of fact for a jury ;  that  is to say, if the 
tlefenclants, F r y  and Garner, being con~petitors of plaintiffs, agreed to  
sell their entire output of crossties to the defendant railroad "upon 
the condition" that  the defendant railroad should not buy ties from the 
plaintiffs and as a result thereof the plaintiffs' business was broken up, 
destroyed or injured, the plaintiffs would be entitled to recover: but 
if 110 such contract was made, the plaintiffs would not be entitled to re- 
cover, or if such contract was made and the business of plaintiffs de- 
clined or plaintiffs were forced out of business for other r?asons and not 
as the proximate result of contract, then in such event thc: plaintiffs a re  
not entitled to recover. 
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- -  - - - 

IIonever, upon the record as now presented we are  of the opinion and 
so hold that  the cawe should be submitted to a jury with proper in- 
structions from the court. 

Reversed. 

LOVE THOMAS HUGHES -4ND HUSDITD, G. E. HUGHES, V. J.  R. THOMAS. 

(Filed 2 July, 1930.) 

Judgments Q a-In this case held: provision in judgment did not prevent 
its becoming unenforceable after lapse of over ten years. 

IVhere the judgment against the defendant provides that it should be 
a lien on and collectible only out of the amount tlue the defendant out of 
the estate of her grandfather. it  is a final judgment, and the lien of the 
judgment in~medintely attaches to the interest specified and is enforceable 
against the same, by esecutio~i, and nhere the judgment is docketed in 
the county where the land comprising the estate of the grandtather is 
situate more than ten years after its rendition, action to enforce judg- 
ment is barred by the ten-year statute of lin~itations, and it may not be 
collected out of the share of the defendant of the proceeds of the sale of 
the estate. 

S T A C ~ ,  C .  J., and C o s s o ~ ,  J., dissent. 

('IVII, ACTION, before J l a c R a ~ ,  Special  Judge. From SWAIX. 
JFTillinm H .  Thomas, Sr. ,  died intestate on or about 10 May, 1893, 

leaving the plaintiff, Love Thomas Hughes, as one of his  heirs a t  law. 
Thc said intcstate o n l ~ e d  certain land and the feme  plaintiff by virtue 
of 1 1 ~  relation was entitled to a one-eighteenth undivided interest in and 
to the estate of said W. H. Thomas. The defendant, J. R. Thomas, 
qualified as administrator of the estate of W. H. Thomas on or about 
30 Jlnie, 1895, and thereafter in 1916 the defendant secured a judgmcnt 
against the plaintiff, Love Thomas Hughes, in the sum of $362.50, which 
judgment r\aT duly docketed in  Jackson County on 10 Sorember,  1916. 
Tl~crcaf tcr  on 21  May, 1929, the defendant secured a transcript of said 
judpncnt and duly docketed it in Swain County. Thereafter on or about 
3 July,  1929, the plaintiff and the defendant together with other owners 
of certain land of W. H. Thomas sold the same to the Tallassee Power 
C'ompany for the sum of $32,500. The plaintiff, Love Thomas Hughes, 
was entitled to receire out of the proceeds of said land the sum of 
$1,666.67, but the sum of $659.32 mas deducted from her share of said 
purchase price and paid by agreement to  the clerk of the Superior 
Court of Smain County, to be held pending a suit to  test the validity of 
said judgmcnt for $368.51. 
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The plaintiff instituted this action against the defendant alleging 
that, as the land sold was in  Swain County and that  a<; the judgment 
against her was docketed i11 said rounty more than ten years after i t s  
rendition, said judgment was not a licn upon her iatercst in the land 
and that  she was entitled to reecire one-eighteenth of the purchase price 
of said land. 

The judgment rendered in Sovember, 1916, against tht. f e m e  plaintiff 
and in favor of defendant contained the follo~ring clansl.: 

"Tt is  further considered, ordered and adjudged by like consent and 
upon motion as aforesaid, that  the defendant, Jas.  R .  Thomas, h a r e  
and recorer of the relator, L o w  Thomas (now Loye H u ~ h e s ) ,  the sum 
of tlirce hundred sistx-two and 51/100 ($362.51) dollals, to be a lien 
npou and payable out of such interest as she may h a w  or be entitled 
to in tlie estate of her graridfather, IT. H. Thomas, Sr., and payable 
only out of any sum which may bc. due or hereafter become due to her 
from her interest or distributive share in  the said e s t a t~ . "  

I t  is admitted that  the judgment rendered in Jackson County in 1916 
was not docketed in Swain County vliere tlie land was situated until 
J lay,  1929. But the defendant contends that  the clause in the judgment 
itbore quoted prerented the running of the ten-year statutc. of limitations 
until the sale of the land. 

The tr ial  judge ruled that  the defendant was entitle] to judgment 
upon the pleadings. From such jutignlent tht. plaintiffs appealed. 

Roberts,  l - o u ? l g  6. G l e n n  for p l a i n f i t i s .  
J .  X. I T o r n e r ,  JT., f o r  d e f e n d a n t .  

BROGDES, J. Was  the judgment rendered in  Jackson County on 1 0  
S o ~ c m b e r ,  1916, and not docketed in Swain County until X a y ,  1929, 
dead when docketed ? 

If the judgment was dead when docketed in Swain County, then the 
act of docketing in such county did not breathe into i t  the breath of 
lifc. The defendant, however, contends that  the judgm~?nt was not a 
final judgment for the reason that  it creatcd a lien "pyab le  out of 
such interest ns she may have or be entitled to in the estate of her 
grandfather, W. W. Thomas, Sr., and payable only out of :my sum which 
may be due or hereafter become due to her from her inter(3st or distribu- 
t i re  share in the said estate." Hence the judgment cmtemplated a 
sale of property a t  sometime in the fu ture  and consequently the statute 
of limitations would not run  until such sale. 

We do not concur in this reasoning. The record discloses that  the 
judgment purports to be a final judgment. The defendant could have 
issued an execution upon said judgment a t  any time. Indeed, i t  seems 
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apparent that the judgment was intended to constitute a lien upon the 
land of fenze plaintiff esclnsirely and to be interpreted and construed 
solely as a charge upon her d i s t r ibu t i~x  share. The property out of 
which the judgnlent \\-as to be paid was then in existence and subject 
to execution. 

As we construe the judgment, i t  was a charge upon the interest of 
said plaintiff i n  the land, and no more, and i t  is well settled in this 
jurisdiction that  an  action to enforce a charge upon land is barred by the 
ten-year statute of limitations. Sawsome 2'. I-larrell, 168  S. C., 295, 
54 S. E., 337; Cochran a. Colson, 192 N .  C.,  663, 135 S. E., 794. 

MTe are  therefore of the opinion that  the judgment was dead when 
docketed arid that  the tr ial  judge erroneously rendered jud,ment for  
the defendant. 

Reversed. 

STACY, C. J., and CONNOR, J., dissent. 

STATE v. JOHX E. CORET 

(Filed 2 July, 1030.) 

1. False Pretense A b--mder the facts of this case held: conviction of 
defendant of falso pretense was error. 

A conviction under C. S., 4277. for falie and fraudulent representations 
as to the quant i t~  of standing timber on land sold to the prosecutor can- 
not be sustained where thc amount of the pnrchase price for land is to 
be determined hg the mimber of feet of timber cut therefrom, the prose- 
cutor not being clamagcd therebr : nor can tho conviction he sustained f o r  
misrepresent;itim as to the quality of the trees when the prosecutor hat1 
ample opportunity to inspect them and had been urged to do so by the 
defendant. 

2. Criminal Lam L f-Reversal of judgment of guilty lms the effect of 
verdict of not guilty. 

Under the provision4 of C. S ,  4C3.1, the rer ersnl of a judgment trf guilty 
has the force and effect of a verdict of "not guilty." 

APPEAL by defendant from S u n n ,  J., a t  J anua ry  Term, 1930, of 
PEKDER. Reversed. 

Criminal action in which defendant, John  E. Corey, was tried on his 
plea of not guilty to an indictment charging that  said defendant, unlam- 
fully and feloniously, knowingly and designedly, did obtain from one 



210 I N  T H E  S U P R E M E  COURT. [I99 

John  H. Ott, J r . ,  money and other things of value by mecms of false and 
fraudulent representations as to the quantity and qualit<y of the timber 
trees on a certain tract of land in Fender County, Kor th  Carolina, 
containing 14,411 acres, more or less, the said John  H. Ott, J r . ,  having 
relied upon the truth of said representations, and havi rg  been thereby 
cheated and defrauded. C. S., 4277. 

There was a verdict of guilty. 
From judgment on the verdict, that  defendant be confined in the 

State's prison for a term of not less than three years, nor more than 
five years, the defendant appealed to the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General ATash 
for the State. 
B. C. Carter, Herbert ~WcCZammy and Best & Moore for defendant. 

CONKOR, J. The  record on this appeal contains 254 pages. There are 
47 assignments of error which defendant contends should be sustained. 
A11 these assignments of error, except that  based on defmdant's excep- 
tion to the refusal of the tr ial  court to allow his motion for judgment 
as of nonsuit, present defendant's contentions that  there were errors 
i n  the rulings of the court upon his objections to evidence offered by 
the State. I t  may be conceded, without deciding, that  there was no error 
in the rulings of the court with respect to the evidentx. W e  are of 
opinion that  there was error in the refusal of the court to allow defend- 
ant's motion, made first a t  the conclusion of the evidence for the State 
and renewed a t  the close of all the evidence, for judgment dismissing 
the action as of nonsuit. C. S., 4643. 

The evidence mas conflicting as to whether defendant n a d e  the repre- 
sentations as alleged in the indictment. All the evidence was to the effect, 
however, that  the prosecutor did not rely upon these representations in 
the purchase of the timber trees on the land described in the indictment. 
The  contract of purchase was in writing, and i t  appears therefrom that 
the prosecutor relied upon the provision in the colitract that  he should 
pay the sum of $3.00 per thousand feet for the trees cut by him from 
said land, not exceeding 60,000,000 feet. Under this provision, the 
relwcsentation alleged to have been made by the defendant, as to the 
quantity of the trees on the land, was immaterial. With respect to the 
quality of the trees, all the evidence was to the effect that  the prosecutor 
had ample opportunity, during the negotiations which pended from 
February to June, to inspect the trees, and was urged t3  do so by the 
defendant. There was no reference in  the written contract to the 
quality, or to the size of the trees. 
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The judgment in  this action is reversed upon the authority of S. v. 
Xayer,  196 N.  C., 454, 146 S. E., 64. The facts i n  that  case are almost 
identical with those in  the instant case. Under the provisions of the 
statute (C. S., 4643) the reversal of the  judgment has the  force and 
effect of a verdict of "not guilty." The defendant is therefore, discharged. 

Reversed. 

T. JULIAK WARREN v. STATE O F  XORTH CAROLINA. 

(Filed 2 July, 1930;) 

State E b-Supreme Court will not pass upon a claim against the State 
when no question of law is involved therein. 

A claimant against the State is not entitled to the recommendatory 
jurisdiction of the Supreme Court upon petition presented to it under the 
provisions of Const., Art. IT, sec. 9, when no question of law is presentrd 
by the facts alleged in the petition. 

THIS is a proceeding to enforce a claim against the State of North 
Carolina for services rendered by claimant to the State Board of Elec- 
tions, under a contract alleged to  have been made with claimant by the 
assistant secretary of said board. Constitution of North Carolina, see. 
9, Art. IT, C. S., 1410. 

The proceeding was duly heard upon the pleadings, consisting of the 
petition filed by the claimant and the answer filed by the Governor of 
the State. I t  appearing from said pleadings that  claimant is not entitled 
to a decision by this Court, in t he  exercise of its jurisdiction with re- 
spect to claims against the State, the proceeding was dismissed. 

T .  Julian Warren, for claimant. 
Attorney-General Brumrnitt and Assistad Attorneys-General Nash 

and Siler for the State. 

COXNOR, J. For  the purpose of disposing of this proceeding, begun in 
'this Court (Const. of N.  C., see. 9, Art. IT), i t  may be conceded that  " 
the facts a r e  as alleged in  the petition, to wit :  (1) Tha t  claimant 
performed services for the State Board of Elections, as alleged in the 
petition; (2 )  that  said services \+ere performed pursuant to a contract 
of employment made with claimant by the Assistant Secretary of said 
Board;  (3)  that  said Assistant Secretary had authority to make said 
contract; and (4)  that  claimant has not been paid the compensation 
for said services agreed upon by said contract. 
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Upon these facts, however, no question of law is presented, the de- 
cision of which by this Court would aid the General Assembly in de- 
termining whether or not an  appropriation should be made for the 
payment of the claim. F o r  this reason in  accordance with au tho r i t a t i~e  
decisions of this Court with respect to its jurisdiction in proceedings 
for the enforcement of claims against the State, the proceeding was 
dismissed. Lacy v. State, 195 K'. C., 284, 141 S. E., 886, and cases 
cited and reviewed in the opinion of the Court. Where the facts upon 
which a claim against the State is founded, are in  cont-oversy and no 
question of law is involved, this Court will not, i n  the exercise of its 
jurisdiction, conferred by the Coristitution of the Stat,., with respect 
to claims against the State, pass upon the validity of t h ~  claim, with a 
view to recommending payment or rejection of the claim by the General 
Assembly. I n  such case, the claimant is not entitled to the aid of this 
Court i n  presenting his claim to  the General :lssembly, nor should he 
be prejudiced by an adverse decision. 

Dismissed. 

CARL V. REYKOLDS v. CITY O F  ASHET'ILLE, ICT AL. 

(Filed 2 July, 1930.) 

1. Taxation E &Validity of assessment of tax may be tested by injunc- 
tion. 

The legality of a tas  assessed by a city may be tested in proceedings in 
injunction. 

2. Municipal Corporations K d-Where property is annexed by city after 
attachment of tax liens, city may not tax such property for Ascal year. 

The lien for taxation attaches :mnually to realty prior to the thirtieth 
of June under the general law in effect in 1029, and where the boundaries 
of a city are extended under nn act providing that the date of the annesa- 
tion be deferred until the thirtieth of June, 1929, the property so annexed 
is not within the city on the date that the lien for tasaticn attaches, and 
such property is not subject to an ad  l;aloren~ tax levied by the city for 
the year of 1929. 

CL-IRKSOX, J., dissenting. 

APPEAL by defendants from Sink, Special Judge, a t  April Term, 1930, 
of B ~ N C O M B E .  

Civil action to  restrain the collection of an alleged unlawful tax and 
to  declare the lien, sought to be asserted against plaintiff's property, 
void. 

There being no dispute as to the facts upon which the controversy 
depends, a jury tr ial  was waived and the matter submittei to the court, 
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on the facts agreed, which, so f a r  as rssential to a proper understanding 
of the legal questions involved, may be abridged and stated as follows: 

I. Chapter 203, Private Laws 1929, p r o ~ i d e s  that, subject to an 
election to be held on 30 April, 1929, vliich mas held and carried, tlie 
boundaries of the city of Asheville are to be extended so as  to include 
additional territory, some incorporated and some not. 

2. By the terms of said act, the date of annexation was deferred until 
30 J u n e  following. 

3. Prior  to and a t  all times during the year 1929, the plaintiff owned 
real and p e r s o ~ ~ a l  property located in that part  of the town of Biltmore 
Forest which was included within the new boundaries of the city of 
Asheville as set forth in the Extension Act above mentioned. 

4. On 1 &fay, 1929, tlie plaintiff duly listed his property for taxation 
by the county of Buncombe and the town of Biltmore Forest, and has 
paid to the county and to the town of Biltrnore Forest all the taxes levied 
and assessed against h is  property for the year 1929. 

5. As soon as available, all tax lists of Buncombe County which relate 
to property and polls within tlie city of Alsl~erillc, are furnislied to tho 
city as its ow11 tax lists. 

6. On 8 October, 1929, the board of cornmissioners of the city of Alslie- 
ville duly passed a tax ordinance, and endorsed the tax lists, prepared 
in conformity with said ordinance, so as to affect all property xitlliri 
the city, including that  annexed under the Extension Act aforesaid. 

The  plaintiff contends that  as his property was not ~vi th in  the cor- 
porate limits of the city of Asheville on 1 Nay,  1929, nhen  the situs 
of taxable property was fixed by law for the ensuing tax year, and did 
not come within such limits until 30 J u n e  thereafter, the city \\as 
without power on 8 October, 1929, in the absence of special legislative 
authority, to levy a valid ad valorem tax on his property prior to the 
tax year 1930. 

The plaintiff's position was upheld in the court below, and from a 
judgment enjoining the defendants from collecting the tax in question 
and declaring the same inralid, the defendants appeal. 

Alfred S. Barnard for p l a i d i f .  
George Pennell,  C'harles Ear l  Jones and C'har7e.s S. JIalone for 

defendants. 

S T A ~ Y ,  C. J. The appropriateness of the proceeding, to test by in-  
junction the validity of the alleged illegal tax, is asserted in R. R. v. 
Commissioners, 188 N .  C., 265, 124 S. E., 560. 

There was some confusion in the law as i t  existed in 1929 as to 
whether the lien of State, county and municipal taxes attached annually 
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on the first day of May, the date of listing, or on the firr)t day of June. 
C. S., 2815 and 7987; Chemical Co. v. Brock, 198 N.  C., 342; S l m f n e r  
v. Lipinsky, 194 N .  C., 1, 138 S. E., 418; Carstarpher; v. Plymouth,  
186 N. C., 90, 118 S. E., 905. But however this may have been, it cer- 
tainly attached annually under the general law, as then written, prior 
to 30 June, and we find nothing in the local statutes to take the present 
case out of the general class. Hence, it would seem that as plaintiff's 
property was not within the corporate limits of the city of Ssheville 
on 1 May or 1 June, 1929, i t  was not subject to an ad valorem tax 
levied by said municipality for the fiscal year 1929. Lyhaffner v. Li- 
pinsky, supra. 

The decision in Harrington v. Comrs., 189 N.  C., 572, 127 S. E., 
577, strongly relied upon by the defendants, is not at  variance with this 
position, for the Harringfon case was controlled by othw statutes and 
other laws. 

I t  appears that at least six courts have considered similar questions, 
arising under slightly different laws and different fact ,situations, two 
upholding such taxes (Johnston v.  Huntington, 71 W. Va., 106, 76 S. E., 
142; C i f y  of Westport v. XcGhee, 28 Mo., 152, 30 S. W., 523), and four 
deciding against their validity (Detroit Trus t  Co. v. Detroit, 248 Mieh., 
612, 227 N. W., 715; Cify of Gulfport v. Todd, 92 Misai., 428, 46 So., 
541; Chattanooga v. Raulston, 117 Tenn., 569, 97 S. E., 456; Austin v. 
Butler, 40 S. W .  (Tex. Civ. App), 340). 

The rationale of our own decisions would seem to point in the direc- 
tion of the majority. Wachovia Bank d2 Trust  Co. v. ATash County, 
196 S. C., 704, 146 S. E., 861. Had the plaintiff been a nonresident 
of the State prior to 1 May, 1929, and on 30 June thereafter moved to 
Asheville, bringing property with him, the State would not have taxed 
the property, thus initially brought within its borders, for the year 
1929, and it is not to be supposed, in the absence of spec~ific legislative 
authority, that a municipality may do what the State Ltself does not 
do. City of Gulfport v. Todd, supra. 

The Legislature, of course, may confer power on a nunicipality to 
fix its tax year at dates different from those fixed by the general law, 
but that is not the question here presented. Chattanoogcz v. Raulston, 
supra. We are construing the pertinent local and geneisal statutes as 
they were written in 1929. The correct judgment was mtered in the 
court below. 

Affirmed. 

CLARKSON, J., dissenting: The question involved in this appe,al: Did 
chapter 205, Private Laws of 1929, entitled "An act to Extend the 
Corporate Limits of the City of Asheville," ratified 18 March, 1929, 
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authorize the city of Xsheville, after the approval of city extension by 
the voters in said city and annexed territory, on 30 April, 1029, to  pass 
a11 ad valorenz tax ordinance for its fiscal year beginning 1 September, 
1929, on taxable property situated 1 &lay, 1929, i n  territory annexed to 
the city of ,lsheville? I think so. 

Gnder section 3 of the act i t  was mandatory that  the election be held 
on Tuesday, 30 ,Ipril, 1929, and the act we~ i t  into effect from and after 
its ratification 18 March, 1929. The  election was held in  accordance 
with the act and a majority of votes cast was "For City Extension" and 
"Greater Alsheville" was born. 

P a r t  of section 5 ,  is as follows: "If a t  such election a majority of the 
rotes cast shall be 'For City Extension,' then, from and after the 
thirtieth day of June,  one thousand nine hundred and twenty-nine, the 
~ o r p o r a t c  limits of the said city of Asheville shall be extended as herein 
provided, and the territory described above shall be a part  of the cor- 
porate territory of the city of Asherille, and such territory, its citizens 
and property, shall be subject to the charter and all laws, ordinances 
arid regulations in force in said city." 

Section 7 ,  in pa r t :  "That if the corporate limits of the city of Xshe- 
ville are extended as herein provided, the city of Asheville shall assume 
all the valid and subsisting outstanding bonded indebtedness and other 
liabilities incurred for necessary expenses of the incorporated towns of 
Kenilworth, Biltmore, South Biltmore, and the city of -1sher.ille shall 
succeed to all the assets, revenues, taxes, assessments, real and personal 
properties of said municipal corporations," etc. 

Section 8, in pa r t :  "That if the corporate limits of the city of Ashe- 
rille shall be extended by said election as hereinbefore p ro~ ided ,  then 
the city of Asheville shall assume all of the bonded debt of the Woolsey 
Sanitary Sewer District," etc. 

Section 10, in pa r t :  "That if the corporate limits of the city of Ashe- 
ville shall be extended by said election as herein pror ided, then i t  shall 
be the duty of the city of Asheville after the date of said election and 
before the thirtieth day of June,  one thousand nine hundred anti twenty- 
nine, to  surrender the control of the present city of Asheville Special 
Charter School District and shall surrender the same to the board of 
eJucation of Buncombe County," etc. 

The  plaintiff contends: That  section 5 of the Greater -2sheville Act 
extended the Asheville city limits so as to include his property only from 
and after 30 June,  1929, and consequently, since his  property was not 
~vi th in  the corporate limits of Greater Asheville on 1 May, 1929, the day 
after the election established city extension, the taxable situs of his 
property was within the town of Biltmore Forest and not in Greater 
Asheville, although the Greater Asherille boundary is described by 
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course and distance in section 1 of Greater Asheville Act, so as to include 
both old Asheville and all aiinexetl territorg, including that  portion of 
the town of Biltmore Forest i n  which plaintiff's propeaty was located 
on 30 April, 1929. Plaintiff furthermore contends that  the relation of 
debtor and creditor between him and the tonm of Biltmore Forest was 
fixed by the taxable situs of his property on 1 May, 1929, and that  it 
could not thereafter be changed by the Greater Asheville Act which 
included his property within the  city of Ashet-ille on 1 July,  1929. 
Plaintiff also contends that  the taxable situs of his property was in the 
tow1 of Biltmore Forest on 1 Junc,  1929, the date fixell by law when 
the tax lien attaches, and that  unless his property was within the city 
of Llsherille on 1 June,  1929, which he denies, the city of Asheville 
could not by its ordinance passed 8 October, 1929, levying an  ad ~ a l o r e m  
tax on plaintiff's property fasten a tax lien upon i t  as  of 1 June,  1929. 

Tllc defendant contends: Tha t  on 30 dpr i l ,  1929, the only condition 
prefixed to the aiiuexation of territory under the Greatel, Ssheville Act 
was removed by an  election a t  which a majority of the voters voted 
"For City Extension" and that  co i n s t a n t i  this conditior was removed, 
the provisions of the Greater Asheville S e t  became effective. Section 5 
of Greater ,lsheville Act and the provisions therein \vhich extends the 
corporatc limits of the city of ,Isheville from and after 30 June,  1929, 
contemplates that  the administration of annexed territory for municipal 
purposes by the city of Asheville v a s  set to begin on 1 July ,  1929, and 
that on 30 June,  1929, the adniir~istration of such territory by the to~vn 
of Biltmore Forest, the towns of Kenilmorth, Biltmore arid South Bilt- 
more and by the Sanitary District of Woolsey and the other water and 
sewer districts should terminate. This  provision relates exclusively to a 
transfer of municipal administration from the former towns and dis- 
tricts to the city of Asherille and i t  fixes a date when that transfer shall 
be accomplished. 

By section 7 the language is clear tha t  on 30 dp r i l ,  when Greater 
Asheville was born, i t  had to assume all the indebtedness of the  town 
taken in  and the city of Asheville "shall  succeed t o  all t1, e assets, reve- 
nues ,  fu ses ,  assessments,  real and  p e r s o d  properties of said munic ipa l  
corporations," not from 1 July,  1929, as contended for by plaintiff but 
from the date of 30 April, 1929, when by rote the territory became 
Greater Asheville. 

Xothing is said in section 5, as to assets, revenues, taxes, assessments, 
etc., but it says in regard to the  corporate limits of Grexter Asheville, 
"such t e r r i tory  i t s  c i t i zens  a n d  property ,  shall be subject to  t h e  charter  
and  all laws, ordinances  and  regu la f ions  in force in said city," and this 
shall be from 1 July,  1929. The  two sections are reconcilable. Section 
5 ,  relates to the police administration of Greater Ash~vi l le  and the 
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transfer of muiiicipal adininistration of these former towns and districts 
into Greater ilsheville, and unti l  1 July ,  1929, is given to take over this 
hurdcn. Section 7 says in p l a i ~ i  words wheii tlle corporate limits are 
exteiidetl, as herein pro\ idcd, that  is, nllen the vote was taken 30 April,  
Greater ,Islirville shall assume all the burdens of these towris, etc., nnd 
so instantly as the burdens are  assumed by Greater A s h e d l e ,  the benefits 
a r e  given to Greatcr Asheville "shall succeed to a11 t h e  ussefs ,  revenues ,  
taxes ,  assessments,  real and  p ~ / . s o n a l  property  of said wzunic~pal  corpora- 
t ion." 

I t  was never intended by the  act, and there is no language that  so 
says, that  the tax period sliall begin 1 July,  1929, but, on the contrary, 
the  reasonable construction is tha t  the tax period shall begin from 30 
141)ril, 1929, arid the Grenter ,Isheville shall S Z L C C P P ~  t o  all f h e  a s s ~ f s ,  
Yerenues ,  taxes ,  etc. 

Tlie position here taken is corisoilaiit with reason and justice. Con- 
struing the intent of the General i\ssernblp, i t  would hardly he supposed 
that  the General LIssemhly would entail on old d s h e v d l e  $700,000 of 
extra taxes and assuine tlle burdens of the new trrr i tory Greater Ashe- 
ville, aiici r e l i e ~ e  the new territory from taxes a t  the same time the new 
territory gets its indebtetincss assumed aiid interest paid on bonds, fire 
and police protection, sanitary serlice, water, lights and otller cou- 
1 enieiiccs funiished by old Ashevi l le .  

The  different s e c t i o ~ ~ s  of the act are reconcilable, and i t  is an  un- 
xc~asonable constructioii that  uould put  such a burden on old -Isheville. 
Plaintiff's property, as hefore s h o a ~ i ,  was in Greater Aslierille on 1 
Xay ,  1929, wlien the situs of taxable property was fixed by law for 
the ensuing Sear. Plaintiff's property was on 1 Uay ,  1929, in Greater 
-lsl~eville, his property wai: subject to tax from that  date. H i s  propcrty 
is receiving the benefits and should bear the burden of taxatloll. 

15'. B. S I S O K  r. CITY O F  ASHEVILIZ. 

(Filed 2 July,  1930.) 

(See R c y ~ 0 7 d . s  2;. Asl~eville, attte, 212, and d ~ z l a n r l  c. l 3 r ~ s o n  C i t y ,  a u f c .  140.)  

APPEAL by plaintiff from J IacRae ,  Special  J u d g e ,  a t  ,\pril Term, 
1930, of B c ~ c o n r n ~ .  

Controversy without action submitted on a n  agreed statement of 
facts. 

Judgment for  defendant, f rom which the plaintiff appeals. 
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R.  X .  Wells for plaintif. 
George Yennell, Charles S. Malone and Charles E. Jones for de- 

fendants. 

STACY, C. J. This is a conlpanion case, with a c o n t r , ~ r y  decision in 
the court below, to Reynolds c. Asheville, ante, 212, and is  controlled 
hy what was said in that case, the fact situations in the ;wo cases being 
sufficiently similar to present no question of legal difference. Primarily, 
both cases involve the same principles of law. 

There is this additional question: Plaintiff seeks tc challenge the  
ral idi tg of the  City Extension Act as not having been passed by the  
Legislature in the manner provided by Article 11, seciion 14, of t he  
State Constitution. That  such is not necessary was decided in  Lutterloh V .  

Fayefteville, 140 K. C., 65, 62 S. E. ,  758, and Penland 1). Bryson City,  
ante, 140. Bu t  relieving the plaintiff of the tax  would seem to take 
from him the right to insist on a determination of the constitutionality 
of the act. 

Error .  

CLARKSOK, J., dissents. 

EDWARD P. GILKET v. CITY O F  ASHEVILLE ET AL. 

(Filed 2 July ,  1930.) 

(See Reynolds v. Aahecille, ante, 212.) 

APPEAL by defenclants from Sink,  Special Judge, at  April Term, 
1930, of B r r s c o ~ r n ~ .  

Civil action to restrain the collection of an alleged illegal tax. 
Judgment for plaintiff, from which the defendants a p e a l .  

Alfred S. Barnard for plaintiff. 
George Pennell, Charles 9. Xalone and Charles E. Jones for de- 

fendants. 

STACY, C. J. This is a companion case to Reynolds v. Asheville, ante, 
212, and is controlled by what was said in that  case, the similarity 
of the fact situations in tlie two cases being such as to call for no dis- 
tinguishment or further discussion. The  legal questions involved are the  
same. 
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W e  a r e  not unmindful  of the  apparen t  equity of appellants' position, 
considering the  burdens assumed and  benefits conferred by the  extension 
of the ci ty  limits,  hut this  is a mat te r  which t h e  Legislature is  p resun~ed  
t o  h a r e  coxsidered, and  the  law is  as  i t  is  written. 

Affirmed. 

CI,ARKSOX, J., dissents. 

TI'. S. RIcDONALD, ADMINISTRATOR OF THE ESTL4TE OF FRASCES McDOKALD. 
D E C E A ~ E D ;  TV. S. McDPNALD, hfAX JIcDONSLD AND VIOLA HADLET. 
HEIRS A K D  NEXT OF KIN OF FRANCES McDONALD, V. D. C. LISGLE, 
I ? D I ~ I D ~ A I , L Y  A h D  AS TRUSTEE; J. a. LINGLE, IUDIVIDTJALLY A N D  A S  

TRUSTEE; A N D  ODELL LIKGLE. 

(Filed 2 July, 1930.) 

1. Appeal and Error J c-Findings of fact supported by evidence are 
conclusire on appeal. 

The referee in passing upon the evidence of the value of certain prop- 
erty is not bound by the estimates of witnesses as  to its value, but is a t  
liberty to considcr the situation of the property, its description and condi- 
tion, and where evidence so considered supports his finding? nnd the trial 
judge confirms them they are  not reviewable on appeal. 

2. References C c-In absmce of evidence impeaching allowance of 
attorney's fees by referee, confirmation by court will not be dis- 
turbed. 

TTrhere an action to set aside certain mortgages is referred to a referee, 
and the referee allows the payment of a prior mortgage lien securing an 
amount due for legal services rendered the mortgagor out of the proceeds 
of the foreclosure sale, and the trial court confirms the allowance, in the 
absence of allegation and evidence tending to impeach the transaction, 
the action of the trial court mill not be disturbed on appeal. 

3. Mortgages B a-Where mortgagee in possession is negligent in collect- 
ing rents he is liable to mortgagor for reasonable rental value. 

A mortgagee or trustee in possession of the mortgaged premises under 
an agreement to collect the rents and apply them to the mortgage debt is 
chargeable with the reasonable rental value of the property while in his 
possession if he is negligent in  collecting the rents and managing the 
property. 

APPEAL by plaintiffs and  defendants f rom Stack, J., a t  October Term,  
1929, of ROWAN. Affirmed on  both appeals. 

T h i s  action was consolidated wi th  another  entitled W. S. McDonald 

et al. v. D. C. Lingle, trustee. 
T h e  plaintiffs, as  heirs a t  l a w  a n d  next of k i n  of Frances McDonald, 

brought sui t  t o  set aside cer tain mortgages and  deeds of t rust  alleged 
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to have been executed by Frances McDonald through the fraudulent 
contrivance of tlie dcfendarits. They alleged that  Frances was of unsound 
mind, that  between her and one of the defendants there v a s  a fiduciary 
relation, and that  she was deceived and induced to execute the assailed 
conreyances. B y  consent the cause was referred to  D. A. Rendleman. 
H c  made a report c o ~ ~ t a i n i n g  his findings of fact, among which are the 
follov ing : 

The mind of Frances McDonald began to fai l  about fen years prior 
to licr death and became gradually weaker until 8 July,  1926, when she 
n a s  adjudicated a lunatic by the Superior Court of Rowan County and 
coinniitted to thc State Hospital for the Insane a t  Goldsboro. During the 
,wars 1924, 1925, and 1926 she was of unsound mind and incapable of 
making or understanding a contract. 

A\t the time of her death she was seized of three lots i n  the city of 
Salisbury referred to as A, B, and C. 

I n  March, 1925, she and D. C. Lingle mtcred into an  agreement 
uiitlcr wliich Lingle constructed for her three four-room houses on lot 
-1, for n hicli she executed a note for $4,650 and secured it by a deed of 
trust conveying to J. A. Lingle, trustee, lot A and the three houses 
thereon. The reasonable cost and value of the houses wa'q $900 each, or  
$2.700. Frances held possession of the houses until 1 January ,  1926, 
wlie~i D. C. Linglc took possession under an  agreement to collect rents 
therefrom and apply them on the note and mortgage for $4,650. He 
kept 110 personal record of the rents collected but accounted for rents i n  
tlie ninou~it of $1,212.50 from 1 January,  1926, to 15  August, 1929, 
by a statement prepared from rent books and receipts iswed to tenants 
during this period. Only three receipt books were intro3ueed out of a 
large ilumber issued. More than 50 per cent of rent was lost by reason 
of vacancies and uncollected accounts. D. (3. Lingle was negligent in 
failing to keep a record of the rents collected and allo-sing a loss by 
reason of vacancies and lost accounts. 

The reasonable rental value of the houses during 1926, 1927, and 1928 
n a s  $16.00 a month each and for 1929 $12.00 a month each. A loss 
of one month a year is usual in rentals of this  character and a loss 
of a month or f i ~ e  weeks a year should cover all rents lost, if reasonable 
diligence is observed. 

T h i l e  in possession of the houses D. C. Lingle paid newssary expenses 
and accounts amounting to $598.71. 

Pursuant to the terms of said $4,650 deed of trust, on 27 April, 1929, 
John A. Lingle, trustee, sold the lands described therein, a t  which sale 
Ode11 Lingle became the last and highest bidder for the same at t he  
price of $3,750; that  no advanced or upset bid was placed on said 
property within ten days. 
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On or about 14  July,  1928, Odell Lingle loaned $150.00 in  cash 
to Frances McDonald, which T!as received and used by Frances Mc- 
Donald in the payment of necessary outstanding bills and accounts; 
that as a part  of tlie same tr:~nsactiou, Odell Lingle sold to the said 
Frances NcDonald one four-cylinder Buick automobile for the sum of 
$250.00; that said nutonlobile v a s  reasonably ~vor th  $250.00, but that  
Frances McDonald had no use for the same, was unable to use or 
benefit by said car and that  her estate n a s  not benefited by the same; 
that on 14  July,  1923, Frances 31cDonaltl executed a note iii the sum 
of $400.00 to Odell Lingle, and to secure the same executed and de- 
livered to D. C. Lingle. trustee, a mortgage deed of trust corcriirg tract 
I3 heretofore described. which mortgage trust deed is registered in Book 
of Mortgages S o .  9.2, page 100, in the oficc of the register of deeds for 
Rowan County, tlic co~~sitleration for said note and mortgage being 
said loan of $130.00 and said Buick automobile. 

, i t  the time tlie note and mortgage for $400 were executed there 
Trtw fi\ c ontstai~tling rrgistered liens upon the propcxrty covered hy 
the iliortpage, ii~clutling :I niortgnpe to -1. -1. F .  Seanell and to J. 31. 
Waggoiicr for legal services in contested suits i~irolving tlic propwty 
of Frances McDonald. 

0 1 1  10 Augu\t, 1926, after due advertiserlielit. D. C. Liriglc, trustee. 
pursuant to tlie powers contaii~ed in said $400.00 dtwl of trust, sold 
tract B to John Lingle for thp purchase price of $1.155; that from the 
procwxlq of such sale all prior liens, aggregating $1.237.19, and costs 
of s:11e, $71.29, total $1,308.48, were paid b- the said trustee or assunled 
by the purchaser; that said prior mortgages h a r e  been cancelctl 
and so preselited in court ;  that the actual r a l u e  of lot B nns  not 
more t l i a~ l  $1.308.45, and that there Tvas no payment on said $100.00 
note from the proceeds of sale thercof. 

During the foregoing tralrs:lctions Frances McDonald constmltly 
sought and relied oil the assista~lcc and atlrice of D. C. Lingle in all 
husiiiess transactions. Odell Lingle and J. -1. Lingle are his sons, 
and El tha  Lingle is his daughter. 

The referee filed a supplemental report in nhich  he stated $1,990.35 
to be due D. C. Lingle; $188.05 to be due Odell Lingle; and the net 
amount to be due the estate of Frances NcDonald from the sale to 
Odell Lingle, on 7 October, 1929, to be $1,571.37. 

H i s  conclusions of law are  as follows : 
1. The note executed by Frances McDonalcl to D. C. Lingle, dated 

31 March, 1923, secured by mortgage deed of trust to J. A. Lingle, 
trustee, recorded in Book of Nortgages SO. 92, p. 152, is roidable 
and should be set aside. 
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2. The  estate of Frances McDonald is due D. C. Linglc the reasonable 
value of said houses, $2,700, with interest from 1 5  May, 1925, subject 
to  credits hereinafter shown, this amount to be paid to D.  C. Lingle from 
the proceeds of sale to Odell Lingle set forth in paragraph 9 of these 
findings of fact. Hereto attached, marked Exhibit A, is a statement 
of the balance due D. C. Lingle, showing all charges and credits in 
detail. 

3. D. C. Lingle, mortgagee in  possession of said three houses from 1 
January ,  1926, to 1 September, 1929, should be charged with the reason- 
able rental value of the same during said period, without compensation 
for  services rendered, and credited with reasonable and necessary dis- 
bursements incident to holding and preserving said property. 

4. T h e  estate of Frances McDonald is due Odell Lingle $150.00 by 
reason of the loan set forth in paragraph 10 of these findings of fact, 
with interest on $150.00 from 14  July,  1925. 

The plaintiffs and the defendants filed exceptions, all of which were 
overruled. Judge Stack approved and confirmed the report, and ad- 
judged : 

2. That  defendants' demand for a jury tr ial  be overruled and dis- 
a l l o ~ e d ,  i t  appearing that the reference was by consent of all parties. 

3. That  the sale by J. A. Lingle, trustee for D. C. Lingle, of the 
threc houses and lots on Railroad Avenue to Odell Lingle for the sum 
of $3,750 be hereby a p p r o ~ e d  and confirmed, and said purchaser is 
hereby ordered and directed immediately to pay said sum to said trustee, 
arid upon said payment said trustee shall convey said property to said 
purchaser. 

4. That  J. A. Li~igle, trustee for D. C. Lingle, pay and disburse said 
sum as follows: He shall pay the sum of $1,990.55 to D .  C. Lingle; he 
shall pay Odell Lingle the sum of $158.08; and he shall pay to 17. S. 
&Donald, Max McDonald, and Viola Hadley, the heirs of Frances 
;?IcDonald, the balance of $1,571.37. 

5 .  That  the plaintiffs, W. S. McDonald, Max McDonald, and Viola 
Hadlcy have and recover judgment for said last nlentioned sum against 
the prosecution bond heretofor? filed by defrnclants in this action, that  
i s  to say that  they have and recover of D. C. Lingle, J. A. Lingle, 
and Odcll Lingle, as principals, and 31. A. Goodman, and Mrs. M. A. 
Goodman, as sureties, the sum of $2,500 to be discharged upon pay- 
ment to said plaintiffs of the aforesaid sum of $1,571.37, together with 
interest thereon from 7 October, 1929, until paid. 

6. That  defendants shall pay the costs of these actions to be taxed by 
the clerk, including $75.00, which is hereby allowed to D. A. Rendle- 
man for his services as referee therein, and $137.00, which is  hereby 
allowed to  Freda Gardner for her services as  stenographer, therein. 



N. C.] S P R I K G  TERM, 1030. 223 

The  plaintiff will (pay)  one-half of the referee's fee, to xvit, $75.00. 
The stenographer allowed $137.00. 

The plaintiffs and the defendants excepted to the judgment and 
appealed. 

Lee  O v e r m a n  Gregory for plaintif fs.  
J .  N .  Waggoner  for defendants .  

ADA~IS .  J. The  plaintiffs' first assignment of error is the fillding that 
the actual ralue of lot B was not more than $1,308.48. The referee's 
finding of tlie value, approved by the judge, has support in thc evi- 
dence. Neither the referee nor the judge was bound by any of the 
estimates of the witnesses but each was at liberty to consider, not only 
statements or opinions of the value, but the situation, description, and 
condition of the property. As there was cridcnce in support of the 
finding me discover no just cause for modifying the judgment by setting 
aside the finding. 

With  respect to the second assignment it may be said that tlie fees 
paid the attorneys were presumably for the protection or benefit of the 
estate of Frances 3IcDonald; and in  the absence of specific allegatioli 
and proof tending to impeach the transactions vie must decline to reverse 
the finding of the presiding judge in reference thereto. Oil the plaintiffs' 
appeal the judgment is 

Affirmed. 
DEFEI~DAXTS' APPEBL. 

L 1 ~ ~ m ,  J. The  exceptions taken by the defendants raise the questions 
(1 )  whether there is sufficient evidence that  Frances McDonald was 
of unsound mind on 31 Xarch,  1025, and ( 2 )  if so whether the defend- 
ants had knowledge of her mental incapacity; also ( 3 )  whether there is  
sufficient criderice that D. C. Lingle was her confidential adviser a t  that 
t ime; ( 4 )  whether he dealt unfairly with he r ;  (5)  whether he should 
be charged with the reasonable rental value of the houses instead of the 
rent actually collected; and (6 )  ~vhether the judge committed error in 
signing the judgment. The  counsel representing the defendants realizes 
that if on these questions the evidence is adequate, this Court is bound 
by the judge's findings of fact. I t  is apparent, therefore, that  no 
doubtful or disputed question of law is involved. 

The  evidence in  our opinion is  sufficient to sustain all the facts found 
by the referee and approved by the Superior Court. I t  would be useless 
to set out a minute review of the testimony or to contrast the various 
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opinions expressed concerning t h e  several questions. Upon the  finding 
tha t  Lingle was negligent i n  collecting t h e  rents  i t  muiit be held t h a t  
h e  is chargeable with t h e  reasonable rental  value of the  property. O n  
defendants' appeal  tlle judgment  is 
Affirmed. 

J. S. CRAWFORD v. MICHAEL 6: BITER'S, Isc.,  ASD R. B. KEPHART, 
TRADISG AS XEW WAY LAUNDRY. 

(Filed 2 July, 1930.) 

1. Master and  Servant C b E m p l o y e r ' s  duty t o  provide safe  place t o  
work  does not  apply where  employer does not have control of prem- 
ises. 

The rule requiring an employer to esercise reasonable care to  provide 
his employee a reasonably safe place to work does not r,pply where the 
employer does not hare charge of or control over the premises and has 
no espress or implied notice of the esistence of unsafe conditions there, 
and where an employee is sent to tlic premises of a customer to repair a n  
electrical switch-box i t  is the duty of tlie employee to  inform the employer 
of any unsafe conditions or of the necessity of a helper to do the work 
when the work to be done is simple and it  could not hare been reasonably 
anticipated that  such necessity would exist. 

2. Sam-In th i s  case held: evidence did not  show t h a t  injury resulted 
from a n y  negligence of employer a n d  nonsuit was proper. 

Where the evidence discloses that the employer ordercd his employee 
to go upon the premises of a cnstomer and repair a n  electrical switch- 
box, and that  the premises mere not under the control of tlie employer, 
and that the work to be (lone mas simple, artd that the elnployee did not 
inform his employer of any unsafe conditions there or of the necessity of 
a helper, although he could have easily done so by telephone : Held, the 
evidence fails to disclose any breach by the employer of his duty to 
exercise reasonable care to provide his employee a reasorably safe place 
to work and sufficient help for its performance, and defendant's motion as 
of nonsuit should have been granted. 

3. Master and  Servant C d-In this case held: evidence failed t o  show 
breach of duty t o  warn o r  instruct employee of danger. 

Where an electrical contractor scads his employee to the premises of a 
customer to repair a switch-box, and the evidence tends to show that the 
employer \varned and instructed the employee to cut off the electricity 
while working thereon, which tlle employee lrnew to be the safe method of 
doing the worli from previous experience: Hcld ,  the eln~loyer  having 
warned the employee of the only danger ~ r h i c h  the emylryer could have 
reasonably apprehended the employee would be esposed to, the evidence 
fails to show any breach of the em~loxer 's  duty to warn :nd instruct his 
employee of the dangers incident to the \~orl i .  
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4. Master and Servant C c-In this case held: evidence fails to show 
negligence of employer in ordering employee to repair switch box. 

Where all the evidence tends to show that an employee ordered to 
repair an electrical switch-bos had had over two years experience as a 
worker on  electrical apparatus, and that he readily undertook to do the 
work ordered: Held,  the evidence fails to show any negliqence of the 
employer in ordering the employee to repair the switch, and the enlployee 
cannot successfully maintain that he was ine\perienced and incompetent 
to do such work, and u ~ o n  failure of the eriilcnce to show any negligence 
on tlie part of the employer his motion as of nonsuit should have been 
allowed. 

APPEAL by defendant, Michael & Bivens, Inc., from Harding,  J., at  
December Term, 1929, of G a s ~ o ~ .  Reversed. 

This is an action to recover damages for personal illjuries sustained 
by plaintiff while at mork as  an employee of tlie defcndant, X i c h a ~ l  & 
Bivens, Inc., temporarily on the premises of the defendant, R. B. Kep- 
hart, trading as S e w  Way  Laundry, in the performance of a contract 
between his enlployer and the said New Way  Laundry. 

,It the rlosc of the evidence for the plaintiff, tlie action against the 
defendant, R. B. Kephart, trading as New Way  Laundry, on motion 
of said defcndant, was dismissed by judgment as of nonsuit. C. S., 567. 

The issues thereafter submitted to the jury were answered as follows : 
"1. MTas tlic plaiutiff injurcd by the negligence of tlie defendant, 

Micliael & Bivens, Inc., as alleged in the coniplairit ? Answer: Yes. 
2. Did the plaintiff by his own negligence contribute to his injury,  as 

alleged in tlie snsver  ? Answer: S o .  
3. What damages, if any, is the plaintiff entitled to recover of the 

tlcfendant ? Aristi er : $1,300." 
From judgment on tlie verdict that  plaintiff recover of the defendant, 

Xichael & Bi\ens, Inc., the sum of $1,300, and the costs of the action, 
the said defendarit appealed to tlie Supreme Court. 

R. G. C'herry and A. C ' .  Jones for p la in t i f .  
P. IT'. Garland for defendant. 

Con-NOR, J. The  defendant, Michael & Bivens, Inc., is a corporation 
organized and doing business under the laws of the State of North 
C'arolina. I t  is engagcd ill the general electrical business in the city of 
Gastonin; it selli, installs and repairs electrical apparatus and fixtures. 
I t  makes repairs on electrical apparatus and fixtures, either at its plant, 
or  on the prtmists  of its customers. 

On  11 June,  1927, tlie said defendant iristructed the plaintiff, one of 
its employees, to go to the New Way  Laundry, in the  city of Gastonia, 
a d  to make certain repairs to the electrical apparatus used by the owner 
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and operator of said laundry, in the operation of his business. Pursuant 
to these imtructions, plaintiff went to said Xew Way  Laundry, and 
while engaged in making said repairs, in accordance with said instruc- 
tions, he was injured. This  action was begun by plaintiff to recover 
of the defendant, Nichael 6. Bivens, Inc., and of the defendant, R. B. 
Kephart, trading as Kew Way  Laundry, the sum of $5,000 as damages 
resulting from said injuries. 

I n  his complaint, after alleging specifically facts and circurnstarices 
with respect to the conditions under which he was a t  work, a t  the time 
he was injured, plaintiff alleges, geuerally, that  his injuries were caused 
directly and proximately by the carelessness and negligence of the 
defcndants in that  : 

" (a )  The deferidarits carelessly and ~ i e g l i g e n t l ~  failed to provide 
the plaintiff with a reasonably safc place in which to do and perform 
his  work, as aforesaid. 

( b )  Tliat the premises upon which and in which the plaintiff was 
required to work were dangerous and unsafc, and the defcndants had 
knowledge of, or could and should have kno~vn of the dangerous 
coliditiori of the same, aud the defendants carelessly and negligently 
permitted the same to  cxist and remain unsafe and dangerous while the 
plaintiff performed his work, as aforesaid. 

(c)  Tliat the defendants carelessly and r~cgligently permitted and 
allowed excessire heat to be in the said pipes, in close proximity to 
the placc where this plaintiff v a s  required to do and perform his work, 
as aforesaid. 

((1) That  the defendants carelessly arid negligently permitted and 
alloued the floor 011 and up011 which it was necessary f o r  the plaintiff 
to do and perform his ~vork,  to become unsafe and dangerous, slimy, 
slick arid slippery. 

(e)  That  the defelidants carelessly and negligently and without warn- 
ing to this plaintiff caused to be electrified tlie wires and apparatus 
near and at which the plaintiff ~ v a s  doing and performing his work 
by connecting and cutting on the elcctric current, as afores3id. 

( f )  That  the defentlants vell  knew that this plaintiff was inesperi- 
enced in tlie character of work which he  was doing, and that  plaintiff 
was ignorant of the danger of the  same, and tlie clcfend,~nts knew, or 
could or should h a r e  known the danger of the work ~khich  lie was 
doing, and failed, in t h e ~ r  superior skill, knowledge, and foresight, to 
instruct and protect the plaintiff." 

Both defelidants in the answers filed by them, respectiwly, denied all 
allegations of the complaint upon which plaintiff contends that  they 
are liable to him in this action; each of the defendants, in further de- 
fense, alleges in said answer that  plaintiff by his own negligence, as 



N. C.] S P R I N G  TERM, 1930. 227 

specifically alleged therein, contributed to  his injuries, and that  he is 
therefore barred of any recovery of the defendants i n  this action. 

At  the trial, plaintiff as a witness in his  own behalf, testified as 
follows : 

"I am the plaintiff in this action. I l i re  in Gastonia and am now 
28 years of age. On 11 June,  1927, I was employed by defendant, 
Michael & Birens, Inc.  I had been doing electrical work for them for 
over two years. I was a helper. I knew nothing about the electrical 
business before I was employed by Michael & Bivens, Inc.  I had no 
knowledge of the business a t  the time I was injured except what I 
had picked u p  while working for them as a helper. I mas preparing 
myself to be a 'trouble shooter.' I worked as a helper, and was trying 
to learn to 'shoot trouble.' 

"I was injured on 11 June,  1927, while a t  work in  the New Way  
Laundry, in the city of Gastonia. This laundry i s  owned by the de- 
fendant, R. B. Kephart. I t  was not under the control of the defendant, 
3lichael 8. Birens, Inc.  I was sent there by Mr.  Bryant, shop superin- 
tendent of Michael 6: Bivens, Inc.  H e  gave me orders to go there a t  
2 o'clock, Saturday afternoon and replace some contacts which had 
been damaged. H e  said the power would be off a t  2 o'clock, I think. 
I was to take off the burned contacts, and replace them with new ones. 

"When I got to the Kew Way  Laundry, I saw Mr. Robinson, the 
manager of the plant. I told him that  I had come from Michael & 
Birens to repair the switch. I asked him if the power was off. H e  
said 'SO.' I then asked him if he would cut the power off. H e  said 
'Yes.' After I got the power cut off, I went and pulled the fuses out 
of the fuse box and started to work 011 the contacts in the starter box. 
The starter box was on the wall. There were pipes beneath the starter 
box-so close to the wall that I burned my hand on the pipes. I saw 
that I would ha re  to take the starter box off the wall. I went to Mr. 
Robinson and asked him for a man to help me do this. H e  gave me a 
marl-an empIoyce of the laundry. We went to work, taking the starter 
box down from the wall. I t  mas attached to the wall by four bolts, 
which went clear through the wall. My  helper went on the outside 
of the building. H e  was holding the bolts with a wrench, while I was 
unscrewing them on the inside with a wrench. I was taking the  bolts 
out with one hand, and holding the box with my other hand. After 
I had got two of the  bolts loose, and while I was taking out the third, 
I suddenly became unconscious. I do not know what happened after 
that. When I regained consciousness, I was in the hospital. I was 
burned in  several places on my  body. I remained in  the hospital about 
six weeks. I t  was about two months after I returned home before I 
was able to go back to work. 
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'(After Mr.  Robinson had cut off the power, and I had started to 
work, he came to me and said he  wanted to run  some of' his machines, 
and would like to cut the power on for that  purpose. I told him that 
that would be all right, I had the fuses out. The  wires ran  from the 
fuse box to the switch box. When the fuses are taken cut  of the fuse 
box, this cuts off the electricity from lines running from the fuse 
box down to the switch box.  he-current coming in had to flow through 
those fuses to get to the switch box. Taking out the fuses cut off 
the supply of electricity to the place where I was working on the switch 
box. When I told Mr.  Robinson tha t  I thought i t  mou d be all right 
for him to cut the power on, I mas not working a t  the fuse box. I 
believed it would be safe if ha cut on the power, after I had pulled the 
fuses from the fuse box, and while I was working on the switch box. - 

('The starter box in the S e w  Way  Laundry was on the wall-just over 
some pipes. The  bottom of the box was about 21/! feet from the floor. 
The  box itself was about 18 inches high, about 12 or 1$ inches wide, 
and about the same in depth. With its contents the box weighed about 
100 pounds. Beneath the starter box, were some iron pipes, which were 
hot. They would burn you, if you touched them. The fuse box was on 
the wall, above the starter box. I t  holds the fuses. I t  mas about a foot 
square, and made of iron. There mere 3 fuses in it. 

"The floor underneath the starter box was concrete. There was a slick 
substance on the floor which made the place where I had to stand while 
a t  work very slick. I did not notice whether the floor slanied or not. 

"I had not been sent out alone by Michael 6: Bivens on a job of this 
character before. N o  one was sent with me. Before going on the job, 
I was not warned or instructed or admonished by any one at the plant 
of Michael & Bivens of the danger which might attend the work or 
the care that  I should take for my protection. I took somc: contacts, and 
a few tools with me. The contacts are copper parts  that  make and 
break the current. Without them the switch cannot be closed. I had 
never replaced any contacts i n  the shop before that  time. I do not know 
what voltage was used in the plant of the E-ew Way  Laundry. When 
I was sent out on this job I was not a competent or experienced 'trouble 
shooter.' Under normal conditions, i t  takes two or three ,years training 
to make a competent 'trouble shooter.' I had been a t  work for Michael 
& Bivens as a helper for two years and three or four months. When 
Mr. Bryant sent me to the New Way  Laundry he told me that  he had 
made arrangements with Mr.  Robinson to replace some contacts, and 
that  he wanted me to  do the work. I told him all right, and he gave 
me some contacts which I took with me to the job. H e  told me tha t  
the power would be cut off a t  2 o'clock. This  was all tho conversation 
I had with him about the job." 
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There was evidence tending to show that  the helper furnished the 
plaintiff a t  his request by the New Way Laundry, while at work on the 
outside of the building, received an  electric shock a t  the time the plain- 
tiff became unconscious. There was also evidence tending to show that  
some of the burns on the body of the plaintiff were made by electricity, 
and that  other burns were caused by the hot pipes in the laundry, when 
plaintiff fell on the pipes, after he became unconscious. There v a s  no 
eridence tending to show that  after he got to the New K a y  Laundry, 
and saw the  conditions under nhicli he  would be required to work, plain- 
tiff communicated by phone or otherwise with his employer, Michael 
6. Bivens, and notified him of the conditions a t  the laundry. All of 
the evidence tended to show that  plaintiff was fully rtwarc of these 
conditiolis before he began to work, and while he was a t  work. 

The  question as to whether there was evidence a t  the trial of this 
action from which the jury could have found that tlle defendant, R. B. 
Kephart, trading as New Way  Laundry, was liable to plaintiff for tlle 
damages resulting from the illjuries sustained by him while a t  work 
on his premises, is not presented by this appeal. The  tr ial  court was of 
opinion tliat the evidence offered by the plaintiff was not sufficient to 
establish liability on the par t  of said defendant, and therefore sustained 
his motion, niade a t  the clobe of the evidence for the plaintiff, tliat as to 
him the action be disnlissetl as of nonsuit. The  plaintiff did not escept 
to the judgnierit dismissing the action as  to said defendant, nor appeal 
therefrom to this Court. The  oiily question, therefore, prescrited for 
our cltcision by this appeal is whether there was error ill the rc~fusal 
of the court to allow the motion of the defendant, hlicliael & 13ir.crls, 
Illc., made first a t  the close of the evidence for tlle plaintiff, and re- 
newed a t  the close of all the evidence. tliat the action be also dismissed 
as to said defei~dant. 

Thc  defendant, Michael 8: Bivens, Inc., is not liable to plaintiff ill 
this action, unless his injuries were caused, directly and proximately, 
by its negligence, as alleged in the complaint. Liability on the part  
of this defendant cannot be predicated solely upon its relatio~lship as 
employer to the plaintiff, a t  the time he was injurcd. Because of such 
relationship, however, the law imposed upon said defendant certain 
duties to be performed by it,  the  breach of any of ~ h i c h ,  if the dircct 
arld proximate cause of the injuries, was actionable negligence. One of 
these duties was to exercise due care to provide for the plaintiff a 
reasonably safe place in which to work. The general rule of the law 
imposing upon tlie defendant this duty was not applicable, however, in 
the instant case, while plaintiff was a t  work, temporarily, 011 the 
premises of the New Way  Laundry, for  the reason that  tlie place a t  
which plaintiff was required to  work was not under the control of said 
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defendant. I n  Chanlzon v. Sanford  CO., 70 Conn., 573, 40 Atl., 462, 41 
L. R. A., 200, 66 Am. St. Rep., 133, i t  is said: "This general rule (im- 
posing liability upon the master for iu jury  resulting from unsafety of 
the place in which the servant works) is  not ordinarily applicable to 
cases where the master neither has nor assumes possession, use or control, 
legal or actual, of the premises or place whrw the servrlilt niay he a t  
work. The general rule is based upon such possession, ui3e and control 
by the master of the premises where he puts his servant a t  work for 
him, and speakiiig geiierally his duty to use due care to rnakr aiid 
keep such place reasonably safe f l o ~ w  from, and is  measured by, such 
possession, use a i d  c o ~ ~ t ~ o l .  Jus t  as the inaster's liability -'or the acts of 
his scrvants is  based upon his p o n w  to control them, so h is  duty to 
provide reasonably safe premises is founded essentially upon his occupa- 
tion, use and coiitrol of such premises. This being the  reason of the 
rule, when the reason does not exist, the rule is inapplicablr~." See, also, 
lliilson u. T'alley I n ~ p r o u e m e n t  Co., 69  W .  TTa., 778, 73 S. E., 64, 45 
L. R. A. (X. S.), 271, where i t  is held that  a master, having con- 
tracted temporarily to perform labor by and through his :errants, upon 
preniises owned and fully controlled by another person, and having 
no knowledgo of danger to his servants from defectiveness of the prem- 
ises, or machinery and appliances of such third person iric~identally and 
casually to be occupied and used by them for the purpose and not 
having guaranteed the safety or suitableness thereof, is ~ n d e r  no duty 
to inspect the same, nor liable for an  in jury  to his serra l t ,  occasioned 
by defects therein. 

"As a general rule the  peculiar duties that an employtr owes to his  
employees relate only to premises and instrumer~talities o;er which the 
employer has cornplete control and dominion. Otlierwise he rnight be 
made responsible for the negligence of third persons wit11 reference to 
premises he had never seen, and about the cordition of which he knew, 
and perhaps, could know iiothing." 18 R. C. L., p. 585. 

Upon the facts sliowi~ by all the evidence in this case, if plaintiff's 
injuries were caused by the conditions under which he was a t  work 
on the premises of the New Way  Laundry, this deferidant cannot be 
held liable for the damages resultiiig froni said injurie:. There was 
no evidence from which the jury could have Sound that  this defendant 
was negligent with respect to the place at, or  the conditions under which 
plaintiff was a t  work a t  the time he mas injured. 

Ordinarily, i t  is the duty of an  employer who orders his employee 
to work a t  a place of danger to  warn his employee of the ciaiiger, and to 
instruct him how to avoid the danger. I n  this ease, the only danger 
which the defendant had reason to apprehend plaintiff would be ex- 
posed to, while working under its orders, on the premise:, of the New 
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Way Laundry, was the presence of the electric power used to operate the 
nlachinery in  the laundry. Plaintiff was instructed, in effect, not to 
begin work unti l  this power was cut off. H e  fully understood the danger, 
and did not begin work until he was assured by the manager of the 
laundry that  the power had been cut off. Therefore, there was no 
negligence on the part  of the defendant arising from a breach of its 
duty to  warn plaintiff of the only danger which defendant had reason 
to apprehend. 

I t  is also the duty of an employer to exercise due care to furnish to 
his ernployec sufficient help to enable him to do the work required of the 
employee with reasonable safety. There is no evidence in the iristant 
case tending to show a breach of this duty. T h e  work which the plain- 
tiff was ordered to do was simplc. I f  after he arrived a t  the laundry, 
he t l i s c o ~ ~ r e d  conditions which m a d e  i t  necessary for him to have help, 
it  was his duty to communicate n i th his  employer, and ad\ ise him of 
such conditions. Hrmpltill c. Standard Oil Co., 197 S. C., 339, 148 
S. E., 443. 

Plaintiff testified that  a t  the time he mas ordered by defendant to go 
to the NCTT Way Laundry and to replace tlie contacts in the starter 
box, he was not a competent or experienced '(trouble shooter." A11 the 
evidence shons, however, that  he  had had over two years experience 
R S  a worker or1 electrical apparatus, in the employment of defendant. 
H i s  own testimony shows that  he readily undertook to do the work 
required of him, and that he fully understood the apparatus nhich  he 
n a s  ordered to repair. There was no evidence tending to show that his 
injuries xvere caused by the negligence of the defendant, Nichacl & 
Birens, Inc., and for this reason there was error in the refusal of the 
court to allow the motion of said defendant that  tlie action be disniissrd 
as of nonsuit. The judgment is 

Rerersed. 

MRS. S. T. GRATES,  AUMISISTRATKIX OF S. T. GRAVES,  DECEASED, V. 

MARTHA J. O'CONKOII. E X E C ~ T R I X  AYD TRCSTEE OF \VILLIAM O'COS- 
R'OR, DECEASED. 

(Filed 2 July, 1930.) 

1. Contracts B d-Arbitrariness in rcfnsing to sell is necessary for re- 
covery on contract for payment of sum upon sale of property. 

Where in an action upon a contract uritler the terms of which the 
grantee of lands agrees to pay to the plaintiff a certain amount per acre 
for services rendered by the plaintiff in the purchase of the land, the 
amount to be paid upon the sale of the land by the grantee: Held, the 
contract specifying no time within which the sale was to be made, the 
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doctrine of reasonable time applies, but an issue making the mere lapse 
of time directing and conclusiw upon the question of whether the grantee 
should have sold the land under the agreement is erroneous, the issue 
submitted should have been framed in such a way as to cwable the jury 
to find from the e~ideilce mllether the grantee arbitrarily or unreasonably 
refused to sell or whether by the exercise of clue clilipenct lle could hare 
sold the land at a fair price. 

2. Trial E c-Instruction which fails to cxplain the law if the jury finds 
the facts according to contention of party is error. 

An instruction which fails to  esplain the law if the facts should be 
found by the jury as outlined in the contrntions of a parly is erroneous. 

STACY, C. J., and CL.~RICSOS, J., concurring i n  result. 

APPEAL by defendant from Finley, J., at  J anua ry  T~ l rm,  1930, of 
HAY\VOOD. New trial. 

The plaintiff brought suit to recover a sum alleged to be due by the 
defendant for services rendered by the plaintiff's intestate on a contract 
for  the sale of land. 

On 21 December, 1908, C. H. Rexford and W. A. Resford signed the 
following instrument under their seals : 

21 Deceinber, 1908. 
State of North Carolina-County of Buncombe. 

Witnrssetll: That  for services rendered by S .  T .  Graves to C. H. Rex- 
ford allti TIT. A. Resford in the purchase of about fcrty thousai~d 
(40,000) acres of timber land 1yi11g ill the counties of Jackson and 
Trausylvania, North Carolina, and Oconee County, South Carolina, arid 
Rabuu County, Georgia, C. H. and TIT. A. Rexford do agree and bind 
themselves to pay to S .  T. G r a w s  50 cents per acre as his interest, and 
is due and payable when a11 or any par t  of the lands are sold, and 
they agree not to put any encumbrances on said lands that  will ill any 
way affect or impair the value of said Graves' interest without first 
making a satisfactory arrangement with S. T. Graves i.egarding his 
iuterest. And i t  is further agreed that  they are to refu i~d all monies 
paid to McDade and L. P. Dendy for option and help in getting up 
these lauds. 

C. 11. REXFORD. (Seal.) 
B Y  W. A. REXFORD, Attor11ey in Fact. 
W. A. REXBORD. (Seal.) 

Witness: M. C. GRESHAM, A. M. JOXES." 

I n  1916 C. H. Rexford and W. A. Rexford conveyed their lands to 
William O'Connor, the defendant's testator, whether absolutely or only 
as security not definitely appearing. The  plaintiff a1legc.d that upon 
conveyance of the lands to O'Connor, S. T. Graves, the Itexfords, and 
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O'Connor entered into an agreement that  upon a sale by O'Connor 
of the lalids referrod to O'Connor should pay to the plaintiff the debt 
due him by the Rexfortls, namely, fifty cents an acre for 40.000 acres. 
amounting to $20,000, together with $1,291 advanced by the philitiff's 
iritcstate to XcDade and Dendy. 

I t  was i:l evidence that  in 1929 an agreement mas made by TT'. A. 
Ncxford, atlministrator of C. 1%. Rexford, deceased, the heirs a t  lam of 
C. H. Rexford mld W. A. Rexford individually, and Martha J. O'Connor 
iridividnally and as executrix and trustee of TVilliam O'Connor and his 
heirs a t  law ; and tliat this agreement embraced. these facts : (1)  $650,000 
is  the sum expended by William O'C'onnor and his estate in payments 
to C. 11. Rexford on the lands conveyed to O'Connor by the Rexfords, 
and in renlovirlg liens and perfecting tho title, and in paying attorneys' 
fees and taxes; (2)  the Rexfords m r e  given one year from 1 -lugust, 
1929, to sell and dispose of tlie lands, arid upon payment by tliern to 
the O'Corinor estate of $650,000, with interest from 1 -lugust, 1929, 
and the taxes for 1929, tlie O'Connor heirs agreed to execute and deliver 
to the Rexfords or such persons as  tliey should designate a quit-claim 
deed for all tho O'Connor interests in the lands; (3 )  tlie Rexfords 
agreed. in case tliey failed to make payment as set out above on or 
before August 1, 1930, to forfeit all the right, titlr, claim, estate, and 
interest they liare in the lands and to consent tliat a judgment to  tliiq 
effect be signed by tlie resident judge of tlie Eighteenth Judicial District 
or  the judge assigned to hold the courts therein. 

The jury returned the following verdict: 
1. Did C. H. Rexford and W. A. Rexford agree to pay tlie plaintiff 

the sum of fifty cents per acre for services rendered in  the purchase of 
about 40,000 acres of land referred to in the pleadings, upon tlie sale 
thereof, together with tlie sums advanced by the plaintiff by way of 
option money and other expenses, as alleged in the complaint? Ansver : 
Yes. 

2. Did William O'Corinor, deceased, for a valuable consideration, 
agree to assume and carry out the terms of said contract for the pay- 
ment to the plaintiff of fifty cents per acre for said lards, upon the sale 
thereof, as alleged in tlie conlplairit ? Answer : Yes. 

3. Did William O'Connor, deceased, for  a raluable consideration, 
agree to assume and carry out the terms of said contract for the pay- 
ment to the plaintiff of such sums as he advanced to McDade and L. P. 
Dendy, as alleged in the complaint? Answer: Yes. 

4. Have Martha J. O'Connor, executrix and trustee of the estate of 
William O'Connor, deceased, and the heirs at law of William O'Connor, 
deceased, sold or contracted to sell said lands, as alleged in the complaint? 
Answer : Option. 
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5. H a s  a reasonable time elapsed within which said lands could and 
should have been sold, as alleged in  the complaint P Answ12r : Yes. 

6. I s  plaintiff's cause of action barred by the statute of limitations, as 
alleged in  the answer ? Answer : No. 

7. I s  plaintiff's cause of action barred by the statute of frauds, as 
alleged in the answer ? Answer : No. 

8. What amount, if anything, is the plaintiff entitled to recover of 
the defendant ? Answer : $20,831.00. 

Judgment for the plaintiff and appeal by the defendant upon assigned 
error. 

nlorgan, Ward & Stamey, Alley & Alley and Joseph 17. Johnson fo r  
plaintiff. 

Geo. V. Smathers, W .  W. Candler and J o h n  M. Queen fo r  defendant. 

ADAMS, J. Under the  terms of the original contract S. T. Graves, tlie 
plaintiff's intestate, was to be paid for his services by 13. H. Rexford 
and W. A. Rexford;  but the plaintiff prosecutes this suit against the 
executrix of William O'Connor on the theory that  the Eexfords, S. T. 
Graves, and William O'Connor mutually agreed that  the lands should be 
conveyed to O'Connor and that  he should become liable to the plaintiff's 
intestate i n  accordance with tlie terms of the Rexford contract. The  
plaintiff alleged and offered evidence tending to  show that O'Connor 
agreed to pay the plaintiff the compensation fixed by t h  Rexford con- 
tract "upon tlie sale of tlie lands so conveyed to hiin by the said C. H. 
and W. A. Rexford." I n  the conlplaint there is an  allegation of an 
implied agreement between the plaintiff and William OIConrior that  
the latter would endeavor to  effect a sale within a re,isonable t ime; 
but this may be treated as an inference of law rather than an allegation 
of fact. William O'Connor died in August, 1926, never having made a 
sale of the property. Kor  has i t  since been sold. I t  appears from the 
answer to the fourth issue that  the executrix and the heirs of William 
O'Connor gave an option; but this, we apprehend, refers to the agree- 
ment to convey to the Rexfords or their representatives upon payment 
of $650,000 on or before 1 August, 1930. At  any rate, an  option is not 
a sale. The action was commenced 14  November, 1029. 

I t  is in the light of these facts that  we must consider the fifth issue 
and the instruction upon which i t  was answered by the jury. So  con- 
sidered, the instruction, the issue, and the answer, in cur  opinion do 
not embody an  accurate statement of the controlling principle. The  
form of the issue makes the mere lapse of time the directing and con- 
clusive element. S. T.  Graves was to be paid for his sc:rvices upon a 
sale of all or any part  of the lands in question. The  contract specified 
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no period within which the sale should be made. It is true that  when no 
time is specified for doing a thing or executing an  agreement the doc- 
tr ine of reasonable time applies. Xichael  c. Foil, 100 PIT. C., 178, 191; 
T.t7inders u. Hil l ,  141 N. C., 694, 704. JVhell thc act to be done is 
entirely within the power of the obligor, the party to be charged, the 
question whether the act is done within a reasonable time is ordinarily 
a matter of law to  be adjudged by the court. Tl'addell 2%. Reddick, 24 
N.  (2.. 424. Instances of this kind fall within the class of cases in 
which the time taken is so clearly reasonable or unreasonable as to 
leave no room for doubt. The principle u7as applied in illzirray 2'. S m i t h ,  
8 N. C., 41, i t  appearing that  the plaintiff had failed to bring suit within 
a reasonable time. But  there are cases in which the question must be 
left to the jury. 111 Holden 2'. Boyall,  169 X. C., 676, the Court said 
that  "nhere the question of reasonable time is a debatable one, i t  must 
be referred to the jury for decision," citing Cflaus c. Lee, 140 N. C., 
552 and Ulalock v. Cflark, 137 N. C., 140. 

I n  the case before us the question of reasonable time was subniitteti 
to thc jury;  but other elements are involved in the controversy on this 
point. The  sale of the several tracts of land mas not dopendeiit exclu- 
sively upon the will of William O'Connor. There must h a w  bee11 a 
buyer. O'Connor may have desired to  sell the property and may have 
made a reasonable effort to do so, but without success. He may have had 
an opportunity to sell and may have declined to do so, reasonably or 
arbitrarily. T o  what extent these factors influenced his conduct is not 
determined by the verdict. The issue should be framed in such way as 
to enable the jury to find from the evidence whether William O'Contlor 
arbitrarily or unreasonably refused to sell the lands or whether by the 
esercise of due diligence he could hare  made a sale thereof a t  a fa i r  
and reasonable price. 

With respect to "reasonable time" his Honor gave the jury this in- 
struction: "While the contract itself says 'when the lands are sold,' yet 
there are exceptions to that  general rule, and that  in order to keep it 
from bring a perpetuity, or to prevent the parties frorn never selling and 
thereby defeatiug the plaintiff's claim, the law says a reasonable time, 
and the court charges you that  it seerns to be the law and, as f a r  as 
this case is  concerned, is the law, and the question for you to determine 
is whether or riot the plaintiff has satisfied you by the greater weight 
of the evidence that  a reasonable time has elapsed within which said 
lands could and should have been sold." 

I f  we concede the contention that  William O'Connor could have sold 
the lands, \~-e  see in the instruction no rule for guiding the jury in 
finding under what circumstances he should have made the sale. While 
he was not required to dispose of his property a t  a sacrifice, he had 
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no right to defeat the plaintiff's claim by arbitrarily refusing to sell. 
The  question is  whether by the exercise of clue diligence he could have 
complied with his contract and have reasonably protected his own 
interests. 

Tlie instruction is defective in one other respect. There is  evidence 
tending to sliow that  William O'Connor became liable on the contract in 
1916;  but tlie jury mas permitted to consider as against him the time 
elapsing since 1908. I t  is t rue that  the recital of the e7;idence on this 
point was given as contentions; but i t  was given as the contentions of the 
plaintiff. Tlie error consists i n  a fai lure to explain the law if the facts 
should be found by the jury as outlined in the contentions. The  jury 
may have found, according to the instruction, that  O'Connor was liable 
on the contract from the date of its execution by the Itexfords. The  
defendant is entitled to a 

New trial. 

STACY, C. J., concurs in tlie result, but does not assmt to the sug- 
gestion that  the defendants obligated themselves to sell n i th in  a reason- 
able time or to exercise due care to this end, unless the whole contract is 
to be intcrrpreted as meaning, what it does not express, that  such was 
within the reasonable contemplation of the parties. Plaintiff's intestate 
was content with the covenant that  his interest should become "due and 
payable when all or any par t  of the lands are sold," thus placing upon 
himself, or the plaintiff, the necessity of showing, as a condition prece- 
dent to the right of recovery, that  the defendants had arbitrarily re- 
fused to sell in the face of a reasonable offer, or in some other may had 
fraudulently sought to defeat the plaintiff's rights. Ingle v.  Green, 
ante, 149. 

CLARI<SOS, J., concurs in this opinion. 

GEORGE H E R B E R T  REEVES,  ALIAS GEORGE WILSOK,  EMPLOYEE, DE- 
CEASED, FRANCES WILSON,  F. E .  ALLEY, JR., ASCILLARY ADMINIS- 

TRATOR .\SD J. R.  GARDR'ER, ADMIXISTRATOR, V. PARKER-GRAHAJI-  
SEXTON,  IKC., EMPLOYER, A K D  THE TRAVELERS I N S U R B S C E  C O X  
PA4NY, CARRIER. 

(Filed 2 July, 1930.) 

1. Master and Servant F +Compensation rlct is to be liberally con- 
strued. 

The provisions of the Workmen's Compensation Act ars? to be liberally 
construed to effectuate the legislative intent as gathered from the act to 
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award compensation for the injury or death of an employee arising out 
of and in the course of his employment, irrespective of the question of 
negligence. 

2. Master and Servant F g-Common-law wife of injured employee is 
not entitled to compensation under the act. 

The common-law wife of a deceased employee is not entitlrd to com- 
pensation under the provisions of the Workmen's Compensation Act. 

3. S a m e I f  injured employee has no dependents compensation is payable 
to his personal representative. 

\There the death of an employee is cornpensable under the provisions 
of the Workmen's Compensation Act, and such deceased employee has no 
dependelits, tlie compensation is payable to liis personal rel)resentatire for 
the benefit of his heirs under the provisions of the act. 

4. Master and Servant 1" h-Amount of compensation payable to per- 
sonal representative is commutable under provisions of the act. 

IVl~ile there is no computed amount provided by section 40 of the IYork- 
men's Compn:sation Act for payment to the personal representatire of a 
deceased fm~tloyee for death resulting from an injury compellsahle tliere- 
under, the act provides the method by which such amount can he com- 
muted, which is payable to the personal representative for  the benefit of 
the heirs a t  l a x  of the deceased employee. 

APPU.L by plaintiffs f r o m  XucRue ,  Special Judge, a t  Apr i l  Special 
Term,  1930, of I I a ~ w o o ~ .  Rerersed. 

T h i s  is  a n  appeal  by tlie plaintiffs, J. R. Gardncr  and  F .  E. Alley, 
J r . ,  adniinistrators of t h e  estate of George Herber t  Reeves, alias George 
Wilson, f r o m  a judgment of liis Honor ,  Cameron F .  MacRae,  a t  the  
,Zpril Term,  1930, of the Superior  Court  of Haywood County, setting 
aside a n  award of t h e  N o r t h  Carol ina Indus t r ia l  Commission i n  favor  
of said administrators. 

T h e  action was originally commenced before the X o r t h  Carol ina I n -  
dustr ia l  Coniniission, and  arose out of a claim for  compensation on 
account of the  death of the said George Herber t  Reeres, alias George 
TVilsor~, who was fatal ly  in jured  while i n  the  employ of t h e  defendant, 
Parker-Graham-Sexton,  Incorporated.  

C'ompensation f o r  the  death of said Reeres, alias Wilson, was claimed 
by one Frances  Wilson, the  alleged common-law wife of the  deceased, 
and  by J. R. Gardner  arid F. E. Alley, J r . ,  administrators  of t h e  estate 
of said deceased. 

T h c  case was first heard before Honorable J. Dewey Dorsett,  of the  
K o r t h  Carol ina Indus t r ia l  Commission, a t  Waynesville, N o r t h  Carolina, 
on 1 0  J a n u a r y ,  1930, a n d  thereafter,  on 5 February ,  1930, Commissioner 
Dorsett filed a n  opinion i n  said case i n  which h e  denied t h e  claim of 
the  said Frances Wilson, and  made  a n  award  i n  favor  of said adminis- 
t ra tors  fo r  $4,497.32, less actual  burial  expenses not to  exceed $200.00. 
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On 14  February, 1930, the defendants appealed from the award of 
Commissioner Dorsett to the full Commission. T h e  case was heard 
b ~ f o r e  the full  Commission on 24 February, 1930, and, thereafter, an 
opinion for the full Commission was filed by Chairman Matt  H. Allen, 
in which the findings of fact and award of Commissioner Dorsett were 
adopted and affirmed. 

Thereafter, on 27 March, 1930, the defendants gave notice of appeal 
from the aforesaid award of the full Commission to the Superior Court 
of Haywood County, and the case was heard, on said appeal, before 
his Honor, Cameron F. MacRae, a t  the April Special 'Term, 1930, of 
the Superior Court of Haywood County. Judge MacRae rendered 
judgment affirming the award of the Xor th  Carolina Industrial  Com- 
mission insofar as the claim of Frances Wilson was concerned, and set 
aside that par t  of the award granting compensation to said adminis- 
trators. 

I t  is admitted that  a t  the time of his  death the deceased was in the 
employ of the defendant, Parker-Graham-Sexton, Incorporated; that  
the in jury  resulting in the death of the deceased arose out of and in 
the course of his employment; that  the employer and the deceased 
employee, a t  said tirne, were subject to the provisions of the North 
Carolina Workmen's Compensation Act ;  and that  the average weekly 
wage of the deceased, a t  the time of his death, was $24.78. 

Frances Wilson did not appeal from the awards of the North Caro- 
lina Industrial  Commission, nor from the judgment rendered by Judge 
MacRae, denying her claim to compensation, and, therefore, her right to 
recover is not involved in this appeal. 

To that  part  of the judgment rendered by Judge MacRae, setting aside 
the award of the Industrial Commission in their favor, said admin- 
istrators duly excepted, assigned error and appealed to  the Supreme 
Court. 

J .  R. Gardner and Alley & Alley for plaintiffs. 
Rollins & Smathers for defendants. 

CLARKSON, J. This matter has been fully discussed in Reeves v. 
Parker,  Vol. 1, p. 277, Advance Sheets, North Carolina Industrial  Com- 
mission, opinion by Dorsett, Commissioner. I t  is  there held: (1 )  
Common-law marriage not recognized by either North Carolina or 
Tennessee: therefore common-law wife not a widow undl3r the act. (2 )  
Under section 40, where deceased leaves no dependents, personal repre- 
sentative entitled to same amount as those wholly depmdent," citing 
case of Freeman v. Motor Company, Vol. 1, p. 253, h o l d n g :  "Deceased 
employee leaving no dependents, personal representative entitled to pay- 
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merit of commuted value of 60 per cent of average weekly wages of 
deceased for 350 weeks less funeral expenses." 

An appeal was taken to the full Commission from the findings of fact  
and award, and the opinion of Commissioner Dorsett was affirmed and 
adopted. 

Allen, chairman of the Commission, says: "It was admitted that  
plaintiff was duly and regularly employed by the defendant Parker-  
Graham-Sexton, Inc., and that  the accident and death arose out of and 
in the course of his employment, and that  his average weekly wages was 
$24.78. Upon the foregoing, Dorsett, Commissioner, ordered award, 
providing for the payment to Gardner and Alley, administrators, the 
sum of $4,497.33, less burial expenses not to exceed $200.00, this k i n g  
the cominuted ralue of $14.87 for three hundred aud fifty weeks. 
. . . Upon the question as to the right of the personal representative 
to recover where there are no dependents, this Commission, in Freeman 
2 ) .  B. 6: S. Motor Co., et al, Docket No. 216, has held that  the personal 
representative is entitled to recover the commuted value of sixty per 
centum of the average weekly wages of the deceased, less the burial 
expenses not to exceed $200.00." 

We are now called upon to sustain or reverse the Industrial  Commis- 
sion. We think the opinion of the Commission should be upheld. 

TJre have to construe two sections of the Workman's Compensation 
Law, Pub.  Laws of 1929, chap. 120, as follows: 

"Sec. 40. I f  the deceased employee leaves no dependents, the em- 
ployer shall pay to the personal representative of the deceased the 
con~muted anlourit provided for i n  section 38 of this act, less the burial 
expenses which shall be deducted therefrom." 

"Sec. 38. I f  death results proximately from the accident and within 
two years thereafter, or  while total disability still continues, and within 
six years after the accident, the employer shall pay for or cause to be 
paid, subject, however, to the provisions of the other sections of this act 
in one of the methods hereinafter provided, to the dependents of the 
employee, wholly dependent upon his earnings for support a t  the time 
of accident, a weekly payment equal to 60 per centum of his average 
meekly wages, but not more than eighteen dollars, nor less than seren 
dollars, a week for a period of three hundred and fifty weeks from the 
date of the injury, and burial expenses not exceeding two hundred 
clollars," etc. 

This  is a new act and should be liberally construed to effectuate the 
legislative intent to give compensation to workmen. 

I t  was earnestly argued on the hearing by defendants that  this act 
put the burden on industry and the General Assembly did not intend 
to provide compensation in  those cases where a deceased employee leaves 
no dependents. 
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I n  the Freeman case, supra ,  a t  p. 326, opinion by Allen, chairman, 
says: "I t  is admitted by counsel for the defendant, and ihe Commission 
will take judicial notice of the fact, that  the premium rates in North 
Carolina are based upon the payment to the personal wpresentative in 
cases of death, where there are  no dependents, of sixty per centum of 
the average weekly wages of the deceased a t  the timt: of his death. 
The  rate-making authorities found the words of section 40 as plai~ily 
expressive of an  intent, and accordingly fixed the rates." 

The defendant, Travelers Insurance Company, having been paid the 
premium by defendant Parker-Graham-Sexton, Inc., employer, to pay 
compensation in death cases where there are no dependents, as in the 
present case, is hardly in a position to complain. 

Section 71 of the act, latter part, i n  reference to the agreement of the 
insurer, says: "Such agreement shall be construed to be a direct promise 
by the insurer to the person entitled to compensation enforceable in 
his name." 

The burden is on industry to repair material used in the operation 
of its works, and under this act the burden is to take car-  of the human 
wrecked or killed, whether having dependents or not, and that  is the fine 
purpose of the act agreed upon by employer and employee. The  act 
provides that  the burden is not only to provide compensation for those 
who have dependents, but also for those who have no dfbpendents. The 
intent of the act was to give equal rights upon the de l th  of the em- 
ployee who came within the language of the act, whether he has de- 
pendents or not. An  employee's life is of value to dependents, and i t  
is unthinkable that  it should not be so to the next of kin. 

We quote some of the pertinent sections of the act, showing that  the 
General Assembly unquestionably made prorisions that  those who did 
not have dependents that  the personal representatives had a cause of 
action : 

Section 4 of the ac t :  "From and after the taking effect of this act 
every employer and employee, except as herein stated, shall be presumed 
to have accepted the provisions of this act respective'y to pay and 
accept compensation for personal i n j u r y  or  dea th  b y  accident arising ou t  
o f  and  in t h e  course of the e m p l o y m e n t ,  and shall be l~ound thereby, 
unless he shall have given, prior to any accident resultii g in injury or 
death, notice to the contrary in  the manner herein provided." 

Section 11 of the act, in p a r t :  "The rights and remedies herein granted 
to an employee where he and his employer have accepted the provisions 
of this act, respectively, to pay and accept con~pensation on account of 
personal in jury  or death by accident, shall ecclude all o ther  r igh t s  and  
remedies  of such  employees ,  his personal representat ive ,  p,irents, depend- 
ents or next of kin, as against employer a t  common law, or otherwise, 
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on account of such injury, loss of service, or death:  Provided, however, 
that when such en~ployee, his personal representative or other person 
may have a right to recover damages for such injury, loss of service, 
or death from any person other than such employer, he may institute 
an action a t  law against such third person or persons before an award 
is made under this act, and prosecute the same to its final deterrninatiou; 
but either the acceptance of an  award hereunder, or the procurement 
of a judgment in  ail action a t  law, shall be a bar to proceeding further 
with the alternate remedy. . . . The  acceptance of an  award under 
this act against an  employer for conlpensation for the in jury  or death 
of an  employee shall operate as an  assignment to the employer of any 
right to  recorer damages which the injured employee or his  personal 
representative or other person may h a r e  against any other party for 
such in jury  or death; and such employer shall be subrogated to any 
such right, and may enforce, i n  his own name or i n  the name of the 
injured employee or his personal representative the legal liability of 
such other party. I f  the injured employee, his personal representative 
or other person entitled so to do, has made a claim under this act 
against his employer, and has not proceeded against such other party, 
the employer may, iri order to prevent the loss of his rights by the 
passage of time, institute such action prior to the making of an award 
hereunder," etc. There are other provisions in  this section not necessary 
to set forth. 

Under the scctions above quoted, according to the contentions of de- 
fendants, an  employee who had no dependents, his life is worthless, 
no matter how negligent his employer may be. The  Compensation Act, 
section 40, gires the personal representatives an  action, as set forth in 
section 4, supra, "for personal injury or death by accident arising out 
of and in the course of the employment." 

The Compensation Act discarded the theory of fault  as the basis of 
liability and the act confers an  absolute right of compensation on all 
those who come within the above provisions. The  compensation is "for 
personal in jury  or death by accident arising out of and in  the course of 
the employment." Conrad u. Foundry, 198 N. C., 723; Johnson 1 ' .  

Hosiery Co., ante, 38; Chambers v.  Oil Co., ante, 28. 
The  latter part  of section 2(b) ,  says: "Any reference to an  employee 

who has been injured shall, when the employee is  dead, include also his 
legal representative, dependenfs, and ofher persons to whom compensa- 
tion may be payable." 

T h e  latter part  of section 29, "In case of death the total sum paid 
shall be six thousand dollars, less any amount that  may have been paid 
as partial compensation during the period of disability, payable in one 
sum to the personal representative of deceased." 
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The Court, i n  construing section 29, i n  Smith v. Light Co., 198 N. C., 
a t  p. 621, says: "Sections 38 and 40, i n  clear language and in compre- 
hensive detail, provide a legal method of determining compensation for 
fatal  injuries. The  last clause of section 29 is  totally repugnant to the 
definite method of settlement prescribed in sections 38 and 40. More- 
over, i t  cannot be merged or blended either with the spirit of the act or 
the language employed by the Legislature to convey and establish the  
intent of the lawmaker. Indeed, i t  is a sort of legal meteor wandering 
through legal space without substantial relation to an,y of the bodies 
which surround it." Smith v. Collins-Aikman Corp., 198 N.  C., 621. 

All through the act '(personal representative" is  mentioned, indicating 
a fixed purpose by the General Assembly that  compensation should be 
awarded, where there are no dependents, to the personal representative. 
While there is no commuted amount provided for in s~x t ion  38, there 
is  an amount which can be commuted. W e  think the opinion in Smith 
v. Light CO., supra, settles this matter. The  opinion of' the Industrial  
Commission, under the  facts and circumstances of t h ~ s  case, express 
the intent of the act, and we see no reason to disturb the award made. 
The judgment of the court below is  

Reversed. 

P. D. E B B S  v. ST.  LOUIS  UNION T R U S T  COhIPAT\'Y A N D  E. W. GROVE, 
JR., EXECUTORS A N D  TRUSTEES OF THE LAST WILL A N D  TESTAMENT OF THE 

ESTATE OF EDWIN TV. GROVE, AND A R T H U R  SABIK. 

(Filed 2 July, 1930.) 

1. Fraud A -Knowledge and intent to deceive are nec'essary elements 
of fraud. 

Knowledge and intent to deceive are essential elements of actionable 
fraud, and where a real estate agent makes representations as to the char- 
acter of construction of a house he is offering for sale without knowledge 
of their falsity, the purchaser may not maintain an action for damages 
for fraud and deceit, his remedy being, upon a proper sliowing of mutual 
mistake, for a rescission of the contract of purchase. 

2. Cancellation of Instruments A c-Where neither party has knowledge 
of falsity of representations made by one, contract ma.y be rescinded. 

Where a real estate agent makes misrepresentations as to the character 
of construction of a house he is offering for sale without knowledge of 
their falsity, of which the purchaser is also ignorant, under proper plead- 
ings for this relief the consummated transaction may be rescinded for the 
mutual mistake of the parties, and where it appears from the issues and 
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instructions that the verdict was rendered upon the theory that the 
remedy sought was to recover damages for fraud and deceit, which under 
the facts of the case were not recoverable, a new trial will be awarded on 
appeal. 

CIVIL ACTION, before Johnson, Special Judge. From BUNCOMBE. 
On or about 26 March, 1927, the plaintiffs made an offer in writing 

to the Grore estate to purchase a certain house for the sum of $25,000. 
The real estate broker securing the contract was the defendant, Arthur 
Sabin. I t  was understood a t  the time that  a special proceeding to 
~ e r f e c t  the title would be necessary. The defendant Sabin approached 
the plaintiff about 20 March, 1927, stating that he had a couple of 
stone houses belonging to the Grove estate which he desired to srll to 
the plaintiff. The  plaintiff accompanied 'the defendant Sabin and ex- 
amined a stone house on Kimberly Avenue. Thereafter the plaintiff 
made two or three trips to examine the house, both inside and out. The 
house was apparently built of stone taken in  its natural  state and laid 
in a unique way, which made the appearance of the house rery attrac- 
tive to the plaintiff. The agent, the defendant Sabin, represented to the 
plaintiff "that i t  was a perfectly constructed house in every way." 
Furthermore that it was "a stone house." There were certain minor 
repairs to be made which the agent agreed to have made in order to 
satisfy the plaintiff. Thereupon the plaintiff stated to the defendant 
Sabin:  "Well, Mr. Sabin, if this house is what you recommend i t  to be, 
a perfect house, perfectly constructed, perfect house, and you will put  
these other things in tha t  I have found here I will let you offer them 
$25,000 and arrange the terms, name the terms myself." Thereupon the 
plaintiff signed the offer of purchase to be submitted to the Grove estate. 
The offer was accepted by the defendant representing the Grore estate. 
Thereafter, realizing that  i t  would require sometime to perfect the 
special proceeding to pass title, the plaintiff moved into the house the 
first of May. On 12 September the wife of plaintiff died and the plain- 
tiff vacated the house on 14 September, leaving the furniture therein 
and listing the property for sale with certain real estate agents in 
Asheville for the sum of $32,500. The  evidence tended to show that  
from May until December there was very little rain. About the fist of 
December heavy snow and rain began falling, and the plaintiff went 
to the house and found that  the walls were wet and dripping and that  
there was a leak in the sunparlor. Thereafter, on 23 December, 1927, 
the plaintiff wrote a letter to the Grove estate stating that he would not 
take the house and that  i t  would be useless to complete the proceeding 
to make title and demanded the return of a n  initial payment of $2,500. 
The Grove estate declined to return the money paid at  the time of sign- 
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ing the agreement and offered to tender deed subject to the payment of 
the balance of cash payment and the execution and delivery of notes 
for the deferred payments. Shortly thereafter the plaintiff brought a 
suit against the defendants alleging that  Sabin was the agent of defend- 
ants and tha t  he had represented that  the house was ''IL perfectly con- 
structed house in  every respect, of permanent and fire-proof nature, 
and that  upkeep of same would never amount to  anything" when as 
a matter of fact the house was of defective construction in that  the 
mortar or masonry had not been water proofed and that  as a result 
thereof the exterior walls of the house absorbed water causing the floors 
to  swell out of alignment and the basement to be flooded with water. 

Plaintiff further alleged that  the defendant knew or by the exercise 
of reasonable and ordinary diligence should ha re  known that  the house 
a t  the time of sale was not a perfectly constructed house in every 
particular. 

Upon such allegations the plaintiff asked for a rescistion of the con- 
tract and for the recovery of $2,500 paid upon the purcbhase price and 
for damages in the sum of $2,500. 

The defendants filed answer denying the allegations of the complaint 
and asking that  the plaintiff be required to specifically perform the 
contract of purchase. I n  June,  1929, the plaintiff filed an amendment 
to the complaint setting out the fact that  the house in  controversy, "in- 
stead of being a stone and masonry house," was in fact s~ "stone veneer 
house"; that  is  to say, a house of wooden f rame enclosed by a veneering 
of stone laid on concrete," etc. The  evidence tended to show that the 
plaintiff had made this discovery a day or two before the trial. 

The following issues were submitted to the jury:  
1. "Was the plaintiff induced to execute the contract set out in the 

pleadings by the false representations as to the character and condition 
of the house referred to in the pleadings, made by the defendant, 
Arthur Sabin, as agent of his codefendant, as alleged in the complaint ?" 

2. "If so, were said representations made by said Sabin with knowl- 
edge of their falsity, as alleged in the complaint?" 

3. "Is the plaintiff entitled to have said contract rescinded as  alleged 
in the complaint 1" 

4. "What sum, if any, is  plaintiff entitled to receive upon a re- 
scission of said contract ?" 

5 .  ('Was the contract referred to in the pleadings fair ly executed by 
plaintiff without the concealment or  suppression of material facts on 
the par t  of the defendants, or  their agent?" 

6. "Are the defendants, St .  Louis Union Trust  Company and other 
trustees, entitled to  specific performance of the  contract as alleged in the 
answer 1" 
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The jury answered the first issue "Yes," the second issue "No," the 
third issue ''yes," and the fourth issue "Yes, $2,500 n ithout interest," 
and the  fifth and sixth issues were not answered. 

The evidence tended to support the allegations of plaintiff. 
The  evidence further tended to show that  plaintifl had every oppor- 

tunity to thoroughly examine the house and did thoroughly examine it, 
aud that  nothing was doue to prevent a full and thorough examination 
of the premises before signing the contract of purchase. 

The  judgment upon the verdict decreed '(that the contract set out 
in the pleadings and the paper-writing exhibited to the complaint herein 
be, and the same hereby is, i n  all respects, rescinded, canceled, vacated, 
and set aside, to the end that  the status  yuo m t e  as between the parties 
hereto, respectively, be restored as f a r  as may be; and that  the afore- 
said contract, as and wherever, if a t  all, the same may appear of record 
upon the land or court records of Buncombe County be canceled and set 
aside." I t  was further adjudged that  the plaintiff recover of defendants 
the sun1 of $2,500 together with the costs of the action. 

Prom the judgment so rendered the defendant appealed. 

C'arter 4 Carter  for plaintiff. 
J .  I\'. I Iaynes ,  X e r r i m o n ,  Adams d d d a n ~ s  and J .  IT ' .  Piess for 

defendant.  

B R ~ Q D E K ,  J. The evidence, issues and verdict present this situation: 
-1 real estate agent makes certain false rq~resentat ions as to the char- 
acter and condition of a house which he proposes to sell, but these 
representations are made without knowledge of their falsity, and hence 
as a necessary consequence without intent to deceive. I t  is tllerefore ap- 
parent that  this action cannot be maintai~ied by the plaintiff as a suit 
for damages for fraud and deceit. Scienter and intent to tleceire are 
essential elenlents of actionable fraud.  Corley Co. v. Griggs, 102 S. C., 
171, 134 S. E., 406;  I'c'ytot~ c. G'tiflin, 195 x. C., 685, 143 S. E., 525. 

I f  it be conceded that the action cannot be maintained as a suit for 
damages for fraud and deceit, the question then arises: C'nn lt be main- 
tained upon the theory of rcscission? Ordinarily the right to resci~id a 
contract is built upon fraud, mutual mistake or mistake of one party 
induced by the fraudulent or false r ep rese l l t a t io~~  of the other. 

,\pparently the ~ e r d i c t  nould support a judgrncnt for resci4ori upon 
the ground of mutual mistake, for tllc reason that tlie plaintiff did iiot 
intend to buy a stone veneer house, nor did the defendant Sabin intend 
to sell such a house. But  the case was not tried upon that  theory. Shipp 
v. Stage Lines, 192 3. C., 475, 135 S. E., 330. 

The trial judge charged the jury as follows: "h'ow, gentlemen, if you 
should find from all the evidence, and by its greater weigl~t, that the 
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defendants, through their agent, made a false representation with respect 
to  this property, bearing in mind the evidence I have recited to you 
bearing upon this, and the law I have given you, if you should find 
that by the greater weight of the evidence, then i t  would be your duty 
to answer 'the first issue yes. I f  you fai l  to so find it would be your 
duty to answer i t  "No." Again the court charged the jury:  "If you 
should answer the first issue, "Yes," then the court charges you, as a 
matter of law, that  you should answer the third issue "Yes." 

The first iiistructiori quoted above is to the effect that  false repre- 
seiitatiotl without more would warrant  the rescission of a contract, 
and the second instruction peremptorily directs the jury t o  answer the 
third issue as to rescission upon a finding of mere false representation. 

Manifestly, if rescission sought upon the ground of-fraud,  then 
actionable fraud with all its essential elements must be found by the 
jury. As mistake is  neither set u p  in the pleadings nor submitted to the 
jury, we are of the opinion and so hold that  the defendants are  entitled 
to a new trial. Of course, if mistake had been invoked as a ground 
for rescissioii, positire representations by the agent, even though made 
through inadvertence ~vould not preclude recovery. This idea was ex- 
pressed in Long c. Guaranty C'o., 178 N. C., 503, 101 8. E., 11. "The 
wri t tm agreement by wliich the settlement was evidenced could not well 
be reformed and afford full and adequate relief, but this must be done by 
cancellation of the instrunlent and rescission of the conti-act of compro- 
mise and settlement, which was entered into by ignorance and mistake as 
to the true facts, induced by the positive representation of the defend- 
ant's agent, albeit that  it  \ \as made without fraud, 2nd by the  in- 
advertence and mistake of the agent. B y  its own conduct, for that of 
the agent is imputed to it, the defendant has induced the plaintiff to a 
course of action which will greatly prejudiccl him, if it  s not reversed, 
lie being without any fault, but being misled as to mater a1 facts by the 
agent's assertion in respect to them." 

New trial. 

0. E. SJIITH, . ~ M I K I S T R A T O R  OF KOSNIE SJIITH, v. C. I:. WHARTOX. 

(Filed 2 July, 1930.) 

Physicians and Surgeons C: b--Where evidence does not tend to show 
that  alleged negligence proximately caused damage noilsuit is proper. 

Where in an action to  recover damages for the death of plaintiff's in- 
tt'state, alleged to have heen caused by the negligence of the defendant 
1111ysicinn in performing an operation on her, there lyl st be sufficient 
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evidence of a causal relation between the alleged acts of negligence and 
the injury, and where the evidence viewed in tlie light most farorilble to 
the plailltiff fails to show that the alleged acts of negligence of the de- 
fendant, in failing to exercise due care to make an adequate rsamil~atiun 
of the deceased before the operation, and his alleged negligeuce in leaving 
lirr before she recovered from the effects of the a~~:rstlietic \vitliout pro- 
viding a nurse, were a proximate cause of the death of the intestate, the 
defendant's motion for judgment as  of nonsuit is properly ;illo\vcd. 

CLARKSON, J., concurring in result. 

APPEAL by  plaintiff f r o m  JlacRae, Special Judge,  a t  October Special 
Term,  1929, of R ~ C K I K ~ H A M .  Affirmed. 

Tllis i s  a n  action to recover damages for  t h e  death of plaintiff's in- 
testate, caused, as  alleged i n  t h e  complaint,  by the  negligence of the  
defendant, a physician a i d  surgeon, who, a t  t h e  request of the  plaintiff, 
had  performed a n  operation on said intestate about one hour  before her  
death. 

Plairitiff 's illtestate, N o r ~ n i e  Smi th ,  was his  wife. S h e  died on 30 May,  
1928, :it plaintiff's home i n  Rockingham Countx. A t  t h e  date  of her  
death she \ \ as  eighteen years  of age. F o r  several rnonths pr ior  to her  
death, she was prcgna~l t ,  nit11 her  first child. She  hat1 bee11 under the 
professional care of t h e  defendant, who mas engaged i n  the  practice of 
m e d i c i ~ ~ e  i n  Rockilighani County, sirice 1 6  February ,  192b. S h e  was 
exprct ing t o  be corifined dur ing  t h e  month  of June .  

Examinat ions made  by defendant f r o m  t ime to time, a t  his office, 
pr ior  t o  29 N a y ,  1928, disclosed tliat she was i n  good pliysical coriditiori, 
despite the  fact  tha t  her  feet arid legs had  begun to swell. 0 1 1  29 N a y ,  
1928, a n  examination made by d e f e n c l a ~ ~ t  a t  his  office showed tha t  her  
kidneys were i n  bad condition. Defendant  advised plai~i t i f f  tha t  her  
kidneys were poisoned and  tliat a n  i~iirnediatc operatioil n n s  advisable 
f o r  tlie purpose of tleliveriiig the  child. , i f tcr  some discussiol~ between 
plaintiff and defendant a s  to whether t h e  operation sliould be performed 
i n  a hospital or a t  plaintiff's home, upon defendant 's advice tha t  the 
operation -\\as siriiple, and  tha t  he  could perforill i t ,  nit11 the assistallre 
of another  physicia~l ,  a t  plai i~t i f f ' s  home, i t  \ \ a s  decidcd that  the opera- 
tioil sliould be perforined tlio next d a y  a t  plai i~t i f f ' s  home. 

*It about 9 o'clock on t l ~ c  n ~ o r r l i ~ l g  of 30 May, 1928, dcfcndant n c n t  to  
t h r  home of plaintiff. cpor~  beirig advised t h a t  h i s  pat ient  had  talreri 
salts tlie night  before, as  he  h a d  prescribed, t h a t  she had  taken nothillg 
esccpt a cup  of coffee and  a glass of milk f o r  breakfast,  and that  she 
n a s  feeling all  right,  defendant, accompanied by  plaintiff,  vent to 
Reitlsville to make  arrangements  to  secure the assistance of another 
physician. 
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Defendant and the assistant ~ h ~ s i c i a n  went to plaintiff's home, arriv- 
ing there a t  about twenty minutes to eleven o'clock. S f t e r  the assistant 
physician had examined the patient in tlie presence of the defendant, to 
ascertain the condition of her heart, they began the operation a t  fifteen 
millutes to eleven. During the operation, chloroform was administered 
to the patient. When the operation was concluded a t  1 2  o'clock, she was 
"asleep," from the effects of the chloroform. The assistant physician 
rcmnined at the home of tlie plaintiff for about five minutes after the 
operation was concluded, and then left. The  defendant remained for  
thirty or thirty-five minutes. During this time, he was in the room with 
tlie patient, and frequently examined her pulse, and observed her condi- 
tion. Before leaving, defendant told the plaintiff that  his  wife was 
getting along all right, that  he  had other patients wliorn he must visit, 
and that he would meet plaintiff in his office a t  one o'clcck, to give him 
medicine for his wife. Plaintiff left his  home about ten minutes to one 
o'clock and weiit in his automobile to the office of defendant-a distance 
of about three miles. Defendant met the plaintiff a t  his office, and gave 
him medicine for his wife. While plaintiff x a s  away from his home, his 
wife died, suddenly. Only her mother and members of the family mere 
present when she died. S o n e  of thcm was a competent nurse. There was 
evidence teiidillg to show that  just before her death, she had a severe 
hemorrhage. She did not fully recover from the effects of the chloroform 
or of tlie shock incident to the operation, prior to her death. 

I n  his complaint, plaintiff alleged that  defendant was negligent, first, 
in that lie failed, by the exercise of due care, to properly prepare his 
paticnt, plaintiff's intestate, for the. operation, and second, in that  after 
the operation, and before his patient had recovered from the effects of 
the amsthet ic  administered to her during the operation, and from the 
shock incident thereto, he left her without making prcvision for the 
presence of another physician or of a competent nurse; and that  such 
negligence was the direct and proximate cause of the death of plaintiff's 
intestate. On these allegations, plaintiff demanded judgment that  he  
recover of defendant the sum of $50,000, as damages. 

At the close of the eridence for the plaintiff, on motiou of defendant, 
tllc action was disniissed as  of nonsuit. 

From the judgment dismissing the action, plaintiff appealed to the 
Supreme Court. 

Dillard S. Gardner and P. T .  Stiers for p la in f i f .  
King, Sapp d Ring and Glidez~'el1, Dunn d G u y n  for defendanf. 

C o s x o ~ ,  J. Applying the well settled rule uniformly enforced in this 
jurisdiction with respect to the consideration of the evidenc3e on a motion 
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for  judgment as of nonsuit, made as provided by C. S., 567 (Goss v. 
~ 7 i l l i a m s ,  196 N .  C., 213, 145 S. E., 169, S a s h  v. hoyster, 189 N. C., 
408, 127 S. E., 356, Oil Co. v. Hunt ,  187 N. C., 157, 121 S. E., 184, 
C'hr~stman v. Hdliard,  167 N. C., 4, 82 S. E., 949), to the evidence iri 
the instant case, we are of the opinion that  there was no error in the 
judgment dismissing this action a t  the close of the evidence for the 
plaintiff. Considering the evidence in the light most favorable to the 
plaintiff, and giving him the benefit of every reasonable intendment, and 
of every reasonable inference which can be drawn therefrom, as we are 
required to do by the rule, we concur in the opinion of the trial court 
that there was no evidence from which the jury could have found that 
plaintiff is entitled to recover of the defendant in this action. The judg- 
ment must therefore be affirmed. 

Conceding, but not deciding, that  there was evidence tending to show 
that  defeildunt was negligent as alleged in the complaint, in that  lie 
failed to exercise due care to make an  adequate examinatiori of his 
paticnt before the operation; or in that  he left his patient, even tempo- 
rarily, after the operation and before she had recovered from the e f f~c t s  
of the anmthetic and from the shock incident to the operation, without 
exercising due care to provide a competent nurse for her, we fail to 
find, after a most careful consideration of all the evidence, iiiduced by 
sympathy for the plaintiff in the loss which has befallen Iiiin by the 
untirnely death of his yourig wife, any evidence legally sufficient to show 
a causal relation betneen the acts of the defendaut, either of commissioli 
or of omission, and the death of plaintiff's intestate. The evidence tend- 
ing to sliow that his patient died within an hour after the operation, 
~vhich lie had performed on her, and before she had recov~red from the 
effects of the anlestlietic atlrninistered to her untler his direction, or 
froin the shock i~icident to the operation, docs not show tliat her death 
n a s  caused by any breach of duty which he owed her, as her pliysicia~i. 
The  burden was on the plaintiff to sliow by evidence, not only that  cle- 
fcntlant was negligent as alleged in his complaint, but also tliat hi, 
i~cgliger~ce was the direct a ~ i d  prosinlate cause of her death. -1ccepting 
the testirnouy of all the xitnesses as true, and conceding that the weight 
of the evitlence is a matter for the jury and not for the court, this 
e\ idellee n as not of such character as reasonably to  warrant tlic infcr- 
rnce of all the facts uliicli plaintiff had alleged in his complaint as 
constituting his cause of action against the defendant. Vnder the Inn 
as declared by this Court, it  is not sufficient that  the eiidence raiw. 
merely a surmise or conjecture that  the facts may be as plaintiff has 
alleged in his complaint. Unless the evidence tends reasonably to sliou. 
all the facts to be as plaintiff has alleged in his complaint, as essential 
to his right to recover in  the action, it should not be submitted to the 
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jury. I n  that  case, t he  action should be dismissed, on a motion made in 
accordance with the provisions of C. S., 567. I n  Byrd v. Express Co., 
139 N. C., 273, 51 S. E., 851, i t  is said: "The fact that  the defendant 
has been guilty of negligence, followed by an injury, does not make him 
liable for that  injury, which is sought to be referred tc the negligence, 
unless the connection of cause and effect is established, and the negligent 
act of the defendant must not only be the cause, but the proximate 
cause of the injury. The burden was therefore upon the plaintiff to 
show that defendant's alleged negligence proximately caused his in- 
testate's death, and the proof should have been of such character as  
reasonably to warrant  the inference required to be estadished, and not 
merely sufficient to  raise a surmise or conjecture as lo  the existence 
of the essential fact." See Pangle v. Appalachian Hall, 190 N .  C., 833, 
131 S .  E., 42. The  principle is approved in X. v. Sig~rton, 190 N. C., 
684, 130 S. E., 854, where it is said that  the foregoing is a correct state- 
ment of the law in  this jurisdiction. 

We do not decide the question discussed in the bri t~fs filed in this 
Court, as to whether in the absence of testimony of clxpert witnesses 
tending to show that  defendant, a physician and surgeon, failed to  
exercise the care ordinarily required of men of his  profession, with re- 
spect to patients, under circumstances similar to those in the instant case, 
plaintiff was not entitled to recover in this action, for that  there mas 
no evidence from which the jury could find that  he was negligent. This  
question does not necessarily arise on this appeal, and coes not seem to 
hare  been presented heretofore to this Court. The decisions of other 
courts are not uniform. We do not deem it wise to discuss or to decide 
tlie question until it  shall be necessary for us to do so. We have had 
occasion recently in S a s h  v. Roysfer, 189 S. C., 408, 127 S. E., 356, 
to review the decisions of this Court, and of other courts, in cases in- 
volving the duties which the law imposes upon physicians and surgeons 
with respect to their patients. I t  would seen1 that  while there may be 
caws in which the plaintiff is not required to offer as evidence to sustain 
his allegation that  defendant has been negligent because of his failure 
to perform one or more of these duties, the testimony of experts tending 
to shorn such breach, there may be other cases in which the failure to  
offer such evidence must result in a judgment dismissing the action. 
I n  tlie opinion of l 'af f ,  Civcuit Judge, in Ezcing v. Gooci'e, 7 8  Fed., 442, 
which is generally regarded as a leading caw on this question, i t  is said:  

"In many cases, expert evidence, though all tending one way, is  not 
conclusire upon the court and jury, but the latter, as men of affairs, 
may draw their own inferences from the facts, and accept or  reject the  
statements of experts; but such cases are  where the subject of discussion 
is on the border line between the domain of general and expert know- 
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ledge, as, for instance, where the value of land is involved, or  where the 
value of professional services is  in dispute. There the mode of reaching 
conclusions from the facts when stated is  not so different from the 
inferences of common knowledge that  expert testimony can be anything 
more than a mere guide. Bu t  when a case concerns the highly specialized 
a r t  of treating an  eye for cataract, or for the mysterious and dread 
disease of glaucoma, with respect to which a layman can have no knowl- 
edge at all, the court and jury must be dependent on expert evidence. 
There can be no other guide, and, where want of skill or attention is not 
thus shown by expert eridence applied to the facts, there is no evidence 
of it proper to be submitted to the jury." 

I n  the instant case, the judgment disrnissing the action as upon non- 
suit, is affirmed for the reason that  there was no evidence from which the 
jury could have found that  the negligence of defendant as alleged in 
the complaint, was the direct and proximate cause of the death of plain- 
tiff's intestate. I t  does not appear that  if defendant, another physician 
or a competent nurse had been with her, she would not have died, nor 
does it appear that  her death was the result of her condition prior 
to the operation which could have been discovered by any examination 
which it was the duty of the defendant to make. A physician and surgeon 
is not an insurer of the life of his patient; eren where he has failed to 
exercise due care in the treatment of his patient, or in the performance 
of an operation, lie cannot be held liable for the death of his patient, 
ill the absmce of eridence legally sufficient to show that his negligence 
was the cause of the death. 

Affirmed. 

C ~ a x ~ i s o x ,  J., concurring in result. 

J. THOMPSON WAR142 A N D  J. G. WARE v. T. R. KKIGHT 

(Filed 2 July, 1930.) 

1. Ejectment A a-Plaintiff may show title by adverse possession in action 
in ejwtment. 

In an action in ejectment the plaintiff ma7 undertake to e5tablis11 his 
title by sufficient adverse possession under known and visible lines ant1 
boundaries. 

2. Ejectment D &In this case held: issue of fact as to line called for 
in deed was raised and submitted to jury under correct instructions. 

Where both parties in an action in ejectment claim title by adverse 
possession, the plaintiff claiming presumptive possession to the outside 



252 I N  T H E  S U P R E M E  C O U R T .  [ I 9 9  

boundaries of his deed, with conflicting evidence a s  to  the boundaries 
called for in the deed: Held ,  an issue of fact is raised for the determina- 
tion of the jury, and where a court survey, made and used without ob- 
jection of either party, is introduced in evidence, a refe1,ence to the map 
a s  the "court map" by the trial court in his charge to 1he jury will not 
be held for reversible error, i t  appearing that an intelligent jury must 
have understood the correct instructions in regard there1:o. 

3. Adverse Possession A b-Constructive possession undler deed having 
known boundaries extends to outer  boundaries of t h e  deed. 

Where one enters and occupies a tract of land under a deed having 
known and visible lines and boundaries, the l a v  will crdinarily extend 
the force and effect of such possession to the outer boundaries of the 
deed, and where there is conflictiug evidence as  to the lines called for in 
the deed, the question of the amount of land occupied nuder presumptive 
possession under the deed is to be determined by the verdict of the jury 
as  to the lines called for therein. 

ADAMS, J., dissenting. 

CIVIL ACTIOK, before XacRae,  Special Judge, a t  October Special 
Term,  1929, of ROCI~YGHBM.  

T h i s  was a n  action of ejectment. T h e  plaintiffs introduced a deed 
f r o m  Carrom, United S ta tes  Marshal ,  to  Stephen A. I)ouglass, dated 
20 August,  1872, and  recorded i n  May,  1874;  also a 'deed f rom said 
Douglass to plaintiff J. Thompson Ware ,  dated 28 November, 1874, 
and  recorded on 26 May,  1875. There  mas te~ t imon;~ .  i n  behalf of 
plaintiffs tha t  they went i n  possession of the property i o  1872 under  a 
contract with said Carrow, and  have lived upon  said land since the  
purchase. T h e  defendant claimed t i t le  under  certain deeds made  by 
Roberts  and  recorded i n  1881, and  deed f r o m  V a u g h a n ,  commissioner, 
recorded i n  1890. 

T h e  evidence f u r t h e r  discloses t h a t  t h e  defendant bui l t  a small house 
upoil the  land claimed by t h e  plaintiffs. There  was also testimony by 
the m a n  who built  the  house t h a t  i t  Jvas constructed about  1906. There  
was testimony to t h e  effect t h a t  t h e  house might  have  bl2en built  a few 
years  earlier t h a n  tha t  date. T h e  contract price fo r  t h e  house was $15.00 
and one-third of the  contract pr ice was paid by fire gallons of liquor a t  
one dollar per  gallon. T h e  plaintiff built  a shop on t h e  land  near  t h e  
place where t h e  tenant  house was  af terwards constructed. 

There  was much evidence wi th  respect to  adverse pos3ession by  both 
parties. 

T h e  issues mere as  follows: 
1. "Is  the plaintiff the  owner of a n d  entitled to  the  possession of t h e  

land shown on t h e  court m a p  between the  red l ine a n d  t h e  solid whi te  
lines on the east and  south?" 

2. "What  amount  of damages, if any, i s  the plaintiff,  J. Thompson 
Warc,  entitled to recover f o r  the  wrongful  detention of said land?" 
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3. "Is the plaintiff's action barred by the statute of limitations?" 
The jury answered the first issue "Yes," and the second issue, 

''$190.00." 
From judgment upon the verdict the deferidant appealed. 

S h a r p  & S h a r p  for p la in t i f l .  
B r o w n  & T r o t t e r  a n d  G l i d e ~ ~ e l l ,  D u n n  iE G w y n  for d e f e n d a n t .  

BROGDEX, J. The plaintiff undertook to prove title by slio~ving pos- 
session under known and visible lines and houndarics for twenty-o~le 
years before the action was brought. Such method of p r o ~ i n g  title in 
ejectmerit suits has been a p p r o v ~ d  slid c~stahlislietl. ,lIol)lry i s .  Gri f in ,  
104 S. C., 112, 10 S. E:., 142; J Ioore  c. x i l l e ~ ,  179 S. C'.. 306, 102 
S. E., 627. 

The defendant contended that the plaintiff had nevcr bwn in nctnnl 
possession of the small area of land in dispute; but, the plaintiff having 
gone into possession under a proper deed of conveyance older than that 
hcld by tlie defendant, relied upon the principle of constructire posses- 
sion. The  pertirient principle of law was thus stated in I l a g e s  1.. 

L u m b e r  C'o., 180 S. C., 252, 104 S. E., 527: "That when one entered 
and occupied a tract of land, asserting ownership under deeds having 
known and visible lines and boundaries, the law would ortlinnrily extend 
the force and effect of his possession to the outer boundnricq of his claim 
as set forth in his deeds, autl on the facts ill exideucc, if acccpted by 
the jury, the determination of the rights of the partics would d ~ p e n d  
largely on ~ h e t l i e r  the boundaries of plaintiff's decds by correct location 
covered the land in dispute. This  ruling of the court is in accord xvith 
our decisions on the subject. and under it tlie jury, accepting plaintiff'.. 
version of the controversy, have rentlcred n verdict in her favor, and n e  
find no valid reason for disturbing the results of tlie trial." Ra~j 2%. 

Anrlers,  164 S.  C.,  311, 80 S. E., 403. 
The plaintiff contended that  the line in dispute called for a Spanish 

oak, and the defendant contended that  the proper call was a pine. -1 
court surrey had been ordered and a map was made in pursuance of 
such order, which was used by both parties a t  the trial. The  contentions 
of the parties as to the disputed call mere submitted to the jurv. 

Certain exceptions were taken to the charge of the court referring to 
what was designated as the court map. However, the record discloses 
that  the map was used by both parties and the contentions were thor- 
oughly arrayed in detail, and a jury of intelligent men could not have 
failed to understand that  the location of the disputed corner depended 
upon whether such corner was a Spanish oak as contended by tlie plain- 
tiff, or a pine as contended by the defendant. 
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There was ample evidence of adverse possession of the locus in  quo by 
both parties. Hence, in the main, the cause was resolved ::nto an  issue of 
fact. This issue of fact was found in favor of the plaintiff, and we 
perceive in the record no error of law warranting anothe:? trial. 

Xo  error. 

A ~ a a r s ,  J., dissenting: This  is an  action for the recovery of land, 
superseding the former action of ejectment, but retaining certain of i ts  
features. 

"In ejectment the plaintiff must recover on the strength of his own 
title and not on that  of the weakness of his  adversary; i t  must be good 
against the world or good against the defendant by estoppel. I t  can 
make 110 difference whether the defendant has the title or not, the sole 
inquiry being whether the plaintiff, upon whom rests the burden, has it. 
I f  he fails to show that  he  has the title and right of possession, i t  does 
not concern him what right or title the defendant has, if any, or whether 
he has any a t  all." Pope c. Pope, 176 N. C., 283. T h ~ s  statement of 
the law has received frequent approval of the Court. Duncan v. Duncan, 
2.5 K. C., 316; Clark v .  Diggs, 28 N. C., 139; Xobley v.  Grifin, 104 
N. C., 112; Rumbough v. Sackeft, 141 N. C., 495; Singlefon v. Roebuclc, 
178 N. C., 201; Moore v. Miller, 179 X. C., 396. 

The various methods by which a plaintiff may establidl his  title are 
specifically set forth in Precaff z?. Hawelson, 132 N. C., 250, and 
Mobley 2). Grifin, supra. 

As pointed out in the opinion of the Court, "the plaintiff undertook 
to prove title by showing possession under known and visible lines and 
boundaries for twenty-one years before the action was brought." The 
action was brought on 9 xorember, 1914; title to  the land, therefore, 
was not conclusively deemed to be out of the State, s s  prouided i n  
C. S., 426, because this section has no application to actions brought 
prior to 1 May, 1917. 

The State will not sue any person for, or in respect of, any real prop- 
erty, or the issue or profits thereof, by reason of the right or title of the 
State to the same . . . when the person in  possession thereof, or 
those under whom he claims, has been in possession under colorable 
title for  twenty-one years, this possession having been a3certained and 
identified under known and risible lines and boundaries. C. S., 425. 

Title not having been granted by the State the plaintLff could make 
out his case by showing open, notorious, continuous adverse and un- 
equivocal possession of the land in  controversy, under c d o r  of title i n  
himself and those under whom he claims, for twenty-one years before 
the action was brought (Moore v, ilfiller, sup.ra), or by skowing adverse 
possession for thir ty years without color. Mobley v. Grilfin, supra. I n  
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either event i t  wouId be necessary for him to show the rcquiiitc posses- 
sion. H i s  paper title without possession is  unquestionably i~lsufficielit. 

With  these facts i n  mind, turn to the followi~lg instruction, nhich 
x e r e  given to the jury and excepted to by the appellant: "Als to t112 
first issue: 'Is the plaintiff the owncr of and cntitlid to the posseision 
of the land shown on the court map hetncen tlie red lines anti the solid 
~ i h i t e  line on tlie east and bouth?) I f  you find from the PI ide~icc ant1 by 
its greater weight that the eastern line of the l a i d  described in thc conl- 
plaint, as shown on the court survey, extends from the northeast cor l~cr  
of the map as shown by the surrey to t h , ~  point on the conrt map il~ill- 
cated as the southeast corner, and if you f i ~ ~ t l  that the southt.rll line of 
the land in corltrovtrsy r u m  as  sho\vn on the court map, then you \r 111 
ansxer the first issue Yes. I s  thc plaintiff the owner of and entitled to 
the possession of tlie land shonn on the court map betwrcli the r td  line 
and the solid white line on the eastern side 1 I f  you find bv t 11~  grc atcJr 
neight  of the evidence, if the plaintiff has satisfied you by tlie greater 
weight of the evidence that the n l i i t ~  lint, as ahonn or1 the map ic thc' 
t rue a r d  correct line of the land according to the descri l~tioi~ co~i ta~net l  
in the complaint, you nil1 answer that  issue Yes, alid if the plairltifi has 
failed to so satisfy you, nothing elw appenring, you will rnlq\\er that  
issue No." 

These instructi i~m are  inaccurate arid defectiw. I n  substance thcy 
direct the jury to find that  the plaintiff is the onlier of the contro\crted 
land if certain lines are located as the nlaintiff col~tencl\. 13ut the mcrc 
locatiou of boundaries does not cntitle the plaintiff to recover land. 
Here  the plaintiff claims under three d e d s ,  the last from his father. 
His  title, as stated, is d e p e r ~ d e ~ ~ t  upon ~uf i c i en t  possessio~l with or 
ni thout color; hut the instructiollr utterly tlisreglrd. and igl~ore th:. 
questiori of posaession. El en nlirre one clainls to occul, laud and to 
assert title under conr cyallces  ha^ iug visihlc lines arid h o u d u i ~ ~ s ,  rely- 
ing upon the theory that  the law eesteuds his occupation to the outer 
lines of his deeds, it is necessary to prove actual possession of some part  
of the land. But  tlie principle by which possession is estended to the 
outer bouudaries of a conveyance does riot apply where there is a lappage 
and adverse occupation of the land contained in the lappage. -11 i ~ ~ f z  v. 
Russ, 161 N. C., 538. 

The instructions not only deprived the defendant of his legal right to 
insist upon this defense, but they enabled the jury to award the land to 
the plaintiff without proof of title in compliance with any of the recog- 
nized requirements. I think there are other errors in the record, to 
which i t  is not necessary more particularly to advert. 

Because of these errors the appellant, in my opinion, is entitled to a 
llew trial. 
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IN RE ESTATE O F  ARTHUR PRCDES. 

(Filed 2 July, 1930.) 

Insurance N a-Upon death of beneficiary of War Risk insurance proceeds 
are to be distributed according to canons of descent ,as of death of 
insured. 

Under the amendment to the 77'ar Risk Insurance Act, which is retro- 
active as well as prospective in effect, upon the death of the beneficiary 
named in the policy the proceeds are to be distributed according to the 
canons of descent as of the death of the insured, and where the insured 
soldier dies leaving him surviving his mother, the be~~eficiary in the 
policy, and a brother and sister, upon the death of tlle mol her the brother 
aud sister are entitled to the monthly payments under the policy as 
statutory beneficiaries, and upon the death of the sister her children are 
entitled to the cash value of the payments clue her as her heirs a t  law to 
the esclusion of the brother of the insured, who is entitled only to the 
monthly payments due him under tlle policy. 

CIVIL ACTIOX, before Sinclair, J., 23 October, 1929. From GATES. 
The agreed facts are substantially as follows: 
Arthur Pruden,  a soldier in the American Army, cont.*acted for and 

received from the Bureau of W a r  Risk Insurance a certificate or policy 
i n  the sum of $5,000. The  mother of said soldier, to wit, Mary Eliza- 
beth Brothers, was named as sole beneficiary therein. Arthur Pruden, 
the soldier, died intestate and unmarried on 26 January ,  1920. At the 
time of his death he left surviving his mother, aforesaid, a sister, Ada 
Pruden Harrell,  and a brother, Richard l'ruden. The  mother, as 
beneficiary named in the policy, received pajrments from the Treasury 
Department upon said policy until her death on 26 December, 1920. At  
the time of her death she left two children, to wit, Richard Pruden and 
Ada Pruden Harrell,  who r e r e  the brother and sister of the deceased 
soldirr. Thereafter, the Burrau  of W a r  Rihk Insurance awarded the 
insurance equally to Richard Pruden and Ada Pruden Harrell,  paying 
to each of said persons the sum of $14.37 per month. Rirhard Pruden. 
brother of the deceased, is  still living and receiving the award of 
$14.37 per month. Ada Harrcll,  sister of the deceased, received her 
award of $14.37 per month until her death O I L  19 March, 1926. ,it the 
time of her death Ada Harrel l  left a husband, George H a r r d ,  and two 
children, to wit, Carmen Harrell,  9 years of age, and Mary Harrell,  
,5 years of age. O n  1 January ,  19.2'7, F. L. Kixon was duly appointed 
administrator of the estate of Arthur Pruden,  deceased, and the Bureau 
of War  Risk Insurance has paid to said administrator the sum of $1,901, 
which represents the principal of the unpaid installments heretofore 
awarded Ada Harrell.  
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Cpon these facts Richard Pruden,  brother of the soldier, claims one- 
half of said sum as next of kin of the deceascd soldier. The minor 
children of .Ida I larrel l  claim said sum through their n~other ,  Ada 
Harrell.  The father of said minors, to wit, George Harrell,  makes no 
claim so f a r  as this record discloses. 

Upon the foregoing facts i t  was adjudged by tlle clerk of the court 
"that the administrator of Arthur Pruden do pay to the personal repre- 
sentatives of Ada Harrel l  or  to her heirs a t  law, the lump sun1 payment 
of the residue of her $1-2.37 per month, to 26 January ,  1910, liad she 
lived to that  time, now in his hands, after first deducting tlle cost and a 
reasonable attorney's fee." 

From the foregoing judgment Richard Pruden appealed to the judge 
of the Superior Court, who affirmed the judgment of tllr clerk, and 
thereupon the said Richard Pruden appealed to this Court. 

J o h n  nil1 P a y l o r  for plaint i f f .  
J .  31. Glenn for de fendan t .  

I ~ R ~ G L ~ x ,  J. Tlic paramount question of lam is  this : Did S d a  I Iar -  
rrll have a vested right in the proceeds of tlie insurance pnid to tlic ad- 
n h i s t r a t o r  of Arthur Pruden by the Uiiitetl States Teternns' Bureau?  

T h r  overwhelming weight of authority, as we interpret the dccisions, 
is to the effect that  war risk insurance constitutes a part  of the corprcu 
of the estate of the insured. P e t i f i o n  of Robh ins .  1-20 Atlantic, 366; 
TTri17iams v. Rason, 114 Southern, 338; I n  r e  D P C L ~ ' S  E ~ f a f e ,  225 S. Ir. 
S., 543; I n  r e  Ogilvie's Es ta te ,  139 Atlantic, 826; X c D a n i c ~ l  7). S l o a n ,  
I1 S .  TIT. (2d Scrips), 894; I'alnzer 7). J l i t chr l l ,  158 N. E., 187, 65 
,I. L. R., 596. The author of an csteusive note in 53 A. L. R., 596. 
snys:  "Tlie qucstion has arisen in a number of cases as to mhctlier 
tliosc entitled to 'tlic citattl of tlic illsuretl' under the nme~ltlrncnt 
should be determined as of the date of the death of t l ~ c  insured, nr as 
of the date of the death of the beneficiary. With  the exception of but 
one jurisdiction, as noted hereafter, tho courts passing upon the ques- 
tion have uniformly held that the date of thc. death of the iusured i3 the 
time by which such questions should he determined, and not the date of 
the death of the beneficiary." 

The  identical question was considered by this Court in the case of 
T r u s t  Co. c.  Rrinh-ley, 196 S. C., 40, 144 S.  E., 530, i n  which case we 
adopted the prevailing rule. 

Who, then, under our statute, were the distributees of the soldier at 
the date of his death, to wit, on 26 January,  19202 Our  statute of dis- 
tribution is C. S., 137. Subsection 5 of said statute is as follows: "If 
there is  neither widow nor children, nor any legal representative of the 
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children, the estate shall be distributed equally to every of kin of thc 
intestate, who are in  equal degree, and those who legally represent 
them." The pertinent part  of subsection 6 is  as follows: "If, in the 
lifetime of its father and mother, a child dies intestate, ~c i thout  leaving 
husband, wife or child, or the issue of a child, the estate shall be equally 
divided between the father and mother. I f  one of the parents is dead a t  
the time of the death of the child, the surviving parent shall be entitled 
to the whole of the estate," etc. Under our statute the mother of 
Richard Pruden,  a t  the time of his death, was his sole distributee. I n  
llre71s v. TT'ells, I58 K. C., 330, 74 S.  E., 114, this Court said:  "The 
nest of kin of the intestate is  his mother. H i s  brother and sisters are 
one degree fur ther  removed. I t  follows, therefore, that  the mother is 
entitled to half of the personalty." Therefore, under our statute, and 
under the facts appearing in the record, the mother of the soldier was 
his sole distributee and entitled to  his personal property. Tlie mother 
died intestate, leaving two children, to wit, Richard Pruden,  brother of 
the deceased soldier, and Ada Harrell,  sister of said deceased. Hence 
the children of the mother were entitled, under our statute. to receive 
her personal property. 

The Bureau of W a r  Risk Insurance, upon the death of the mother, 
awarded the insurance in  equal proportions, to wit, $14.37 per month, 
to the brother, Richard Pruden,  and the sister, Ada Harlcl l ,  under and 
by virtue of the law then in  effect, which provided in wbstance that  
upon the death of a beneficiary before receiving all the ir~stnllments the 
insurance would be paid to the person or persons within the permitted 
class of beneficiaries as would under the laws of the State of the resi- 
dence of the insured be entitled to his personal property in case of in- 
testacy. Hence, Richard Pruden and Ada Harrel l  were statutory beiie- 
ficiaries by virtue of the fact that  they were within the permitted class 
and would have taken the personal property of the insured under the 
law of North Carolina if such insured had (lied intestate. Thereafter 
the statute was amended by Congress providing that  upon the death of 
the beneficiary before receiving all of the 240 installments "there should 
be paid to the estate of the insured the present value of the monthly 
installments thereafter payable, said value to be computed as of the date 
of last payment made under any existing award:  Providd, that  all 
awards of yearly renewable term insurance which were in course of 
payment on 4 March, 1925, shall continue until the death of the person 
receiving such payments, or until he forfeits same under the provisions 
of this chapter. . . . This  section shall be deemed to be in effect as 
of 6 October, 1917." U. S. C. A,, Title 38, section 514. 

I t  is contended by the brother, appellant herein, that, under the exist- 
ing law, he will still r e c e i ~ e  his award of $14.37 per month, and that  in 
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addition thereto he is entitled to  receive one-half of the proceeds of the 
award heretofore made to  his  sister, Ada Harrell.  This position cannot 
be maintained. 

The  mother of the deceased soldier was entitled to  his  personal prop- 
erty a t  his death, not as beneficiary in  the policy, but as  distributee 
under the law of Korth Carolina. Ada Harrell,  upon the death of her 
mother, became entitled to one-half of her mother's property not as a 
statutory beneficiary, but under the intestate l avs  of this State. I t  has 
been generally held by the courts that beneficiaries, after the death of 
the insured, have no vested interest therein, and all amendments to the 
statute regulating mar risk insurance and declared to be retroactive, 
have been upheld. White 21. U .  S., 270 U. S., 175, 70 L. Ed., 530. While 
the Federal statute provides that  upon the death of any beneficiary the 
proceeds of tlle insurance shall revert to "the estate of the insured," 
such reverter is intended to refer to the distribution of the estate accord- 
ing to the law of the State of residence of the deceased soldier, and 
hence such funds are paid to  the estate of the insured from time to time 
merely for the purpose of distribution according to law. Trus t  Co. v. 
Brinklejj, 196 K. C., 40, 144 S. E., 530; Condon 2;. Nullon,  30 Fed. 
(2d Series), 995;  Williams v.  Eason, supra; Bank  u. NcSeaZ,  145 S .  E., 
549; In  re Jacob's Estate, 136 dtlantic,  536; I n  re Singer's Estate, 213 
S. W., 479; Battaglia v. Ba,tfaglia, 290 S. E., 296. 

We are  therefore of the opinion, and so hold that  the judgment of the 
trial court awarding the proceeds to the personal representative of Ada 
Harrel l  is correct and the same is  

Affirmed. 

CHARLES T. ZIAlllERMAN v. BOARD O F  EDUCATION O F  
BUT\'COafBE COUNTY ET AL. 

(Filed 20 August, 1030.) 

Schools and School Districts E r-Operation of ,junior college in city 
of Asheville is within d iscr~t ion  of board of education. 

Where the board of commissioners of a city, constituting a special 
charter school district, under statutory authority have established and 
maintained, as a part of the public school system of the city, a junior 
college, the operating expenses of the college being paid from a special 
tax validly levied and collected in the city, and tlle general school fund 
of the district, derived from money apportioned from the general school 
fund of the county and from the special tax, is sufficient to pay the es- 
penses of operating the elementary and high schools of the city for the 
constitutional term, and also for the operation of the junior college, and 
later the special charter school district is changed by statute to a local 
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tax school district, the statute providing that the standerd of education 
in the city be maintained and that the special t a s  remain in force and 
that the control of the schools of the city be vested in the board of educa- 
tion of the county with the same powers and duties as were conferred 
upon the board of commissioneri: of the city: Held, the board of com- 
missioners of the city had the power, in the exercise of their discretion, 
to operate and maintain the junior college, and the bonrd of education of 
tlie county, as its successor, has the power to operate the snid junior 
college, certainly so long as no additional tax is rrquirrd therefor, and 
the granting of an order restraining the board from operating the college 
in its discretion is error. 

A h ~ a ~  by defendants from Johnson, Spec ia l  Judge, a t  ilpril Term, 
1030, of B u x c o ~ r n ~ .  Reversed. 

This is a controversy without action (C. S., 626), i n v o l i k g  the oppos- 
ing contentions of the parties hereto, with respect to the power of tlie 
defendants to continue the operation of a junior college as a part  of the 
public school system of the city of Asheville. 

The  plaintiff. a resident and taxpayer of the city of ?,shrrillc, upon 
the facts agreed, contends that  the defcndants have no p o w r  to main- 
tain or to continue to operate the junior college heretofore established 
and operated as a par t  of tlie public school system of thc city of ,Ishe- 
ville, and to pay the espelise of such operation out of tht, public school 
fund of said citv. IJpon the facts agreed, plaintiff prays judgrnc7nt thnt 
defendants be enjoined from continuing the operation I$ said junior 
college as a part  of the public school system of said city, as defc~idants 
have declared it is  their purpose to do. 

The defendants, the board of education of 13uncomb~~ County, and the 
school committee or school board of the city of , lshe~il le,  upon the facts 
agreed, contend that  they hare  the power, in the esercise of the discre- 
tion vested in them by statute, to maintain and to continue to operate 
said junior college and to pay the tlspense of such operation out of the 
school fund available for the operation of the public school s y s t ~ m  of 
the city of Asheville. r p o n  the facts agreed, defendants pray judgment 
that  plaintiff is  not entitled to a judgment enjoining them from main- 
taining and continuing to operate said junior college. 

Upon consideration of the facts agreed, the court was of the opinion 
that  the junior college heretofore established and 0peratl.d in the city 
of Asheville, as a past  of the public school system of said city, is not a 
par t  of the public school system of the State of Yorth Carolina, within 
the meaning of the Constitution of this State, and of the general school 
law enacted by the General Assembly, and that, therefore, the defend- 
ants are without power to maintain and operate said junior college, and 
to pay the expense of such maintenance and operation out of the public 
school fund available for the support of the public school system of the 
city of Asheville. 
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I n  accordance with this opinion, i t  was ordered and adjudged that  
defendants be and they were enjoined perpetually from maintaining and 
operating said junior college, and from paying the expense of such 
maintenance and operation out of the public school fund of the city of 
Asheville, as a local tax school district. 

From tho judgment rendered defendants appealed to the Supreme 
Court, assigning error on their exception to the judgment. 

Andemon & Howell for plainii f .  
George Pennell and Chas. 1Y. Nalone for defendants. 

CONKOR, J. Pr ior  to 30 April,  1929, the territory embraced within the 
corporate limits of the city of Asheville was a special charter school 
districk, by virtue of the provisions of chapter 16, Private Laws of 
North Carolina, 1923, which is entitled "An act to amend, revise and 
corisolidate the statutes that  constitute the charter of the city of .\she- 
ville." The  board of commissioners of said city was expressly charged 
by said statutory provisions with the duty of maintai~iing ill the city 
of Asheville an  "adequate and sufficient system of public schools," arid 
for that  purpose was authorized and empowered to construct and rnain- 
tain in  said city proper school buildings wliich sliould be undw its 
control and subject to its disposition. Tho said board of commissioriers 
was also authorized and directed to apply the public school fund of the 
city of Asheville, exclusively, to the support of the public schools of 
said city. This  public school fund mas derived, i n  part ,  from money 
apportio~lcd to said special charter school district from thc general school 
fund of Buncombe County, and, i n  part, from money raised by a spccial 
tax duly authorized a11c1 le\icd and ~ollfctcd in h a i d  district. 

Pr ior  to 30 April,  1920, the board of commissiorlers of the city of 
Asheville, in the ex~rc ise  of the power conferred by statute upon said 
board, with respect to the public schools of said city, established and 
maintained as a par t  of the public school system of said city a junior 
college, paying the expense of said junior college out of the public school 
fund of said city. The  said junior college has been given an official 
rat ing by the Department of Public Instruction of the State of North 
Carolina as a standard junior college, in accordance with the require- 
ments of the Southern Association of Colleges and Secondary Schools. 
Tuition in  said college was free to all students who were residents of 
the city of Asheville. Applicants for admission to said collrge were 
required to show by certificate or  by examination that they had com- 
pleted the course of instruction prescribed by lam for a standard high 
school. There were no requirernrnts as to age for admission to said 
junior college. 
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The cost of operating said junior college for a full term of nine months 
in  each school year has been approximately $30,000. This sum has 
been paid out of funds derived from the special tax levied and collected 
in the city of Asheville. I n  addition to maintaining and operating said 
Junior college, the said board of commissioners maintained and oper- 
ated in  the city of Asheville as parts of the public school system of said 
city, both elementary and high schools, in accordance with the require- 
ments of the general school law of this State. These schools were main- 
tained and operated for a full term of nine months in  each school year, 
and in  all respects complied with the prorisions of the general school 
law of the State, with respect to elementary and high schsol instruction. 

On and prior to 30 April, 1929, the board of commissiorlers of the city 
of Asheville, which was then a special charter school district, main- 
tained and operated in said district, a public school system consisting of 
(1) kindergarten schools (see Posey v. Board of Education, post, 306) ; 
(2 )  elementary schools, composed of seven grades; (3 )  high schools, 
composed of four grades; and (4)  the junior college. The school fund 
of said special charter school district, derived from money apportioned 
to said district from the general school fund of Buncombe County, and 
from money derived from special taxes levied and collected in said 
district, was sufficient to pay the expense of maintaining the said public 
school system, for  a term of nine months in each school y3ar. This mas 
the public school system which the board of commissionws of the city 
of Asheville, in the exercise of power conferred upon said board, estab- 
lished and maintained in  said city, as, i n  its best judgrient, adequate 
and sufficient for the city of Asheville. Pr ior  to this cortroversy with- 
out action, no question seems to have been raised by any citizen of this 
State or by any resident or taxpayer of said city with respect to said 
school system, or  with respect to i ts  maintenance and operation by said 
board. 

As a result of a n  election held on 30 April, 1929, pursuant to the pro- 
visions of chapter 205, Private Laws of North Carolina, 1929, the Ashe- 
ville Special Charter School District became, for certain purpos-s, the 
Asheville Local Tax  School District. This change in name was made, 
as appears from the statute, solely for the purpose of taking the control 
and management of the schools of the district from the board of com- 
missioners of the city of Asheville and vesting such control and manage- 
ment in the defendants. I t  was expressly provided by the statute au- 
thorizing the change, that after such change was made, "the public school 
system of the Asheville Local Tax  District shall be under the super- 
vision and control of the superintendent and the board c~f school com- 
mitteemen herein appointed,-it being intended by this section to direct 
that  the present standard of education in the public schools of the city 
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of ,4sheville shall be maintained." I t  was also provided in said statute 
that thr  special taxes "heretofore roted in the city of h s h e ~ i l l e  for the 
maintenance and operation of the public schools of the city shall remain 
in full force and effect." 

I t  appears from the statement of facts agreed upon which the question 
inr.olved in this rontrorrrsy without action was submitted to the ('ourt, 
that  the predecessors of the defendants, i n  the exercise of their best judg- 
ment, established as a part  of a n  adequate and sufficient system of public 
schools for the city of Asherille, the junior college. That  they had the 
power to establish and maintain said college, i n  the exercise of this dis- 
cretion, i t  seems to us cannot be questioned. The public school fund 
available for the support of the public school system of the city of Ashe- 
rille was sufficient not only to support the elementary and high schools, 
which composed a part  of said system, but was sufficient also to support 
the kindergarten schools, which the said board was required by statute to 
establish and maintain. Posey v. Board  of Education, s1~p1.a. Said 
fund was also sufficient to support the junior college. K O  additional tax 
was required to proride funds for the support of said public school 
system, or any part of it. I t  is true the establishment and maintrnance 
of the junior college was not mandatory, as was the case with the kinder- 
garten schools, by special statute, chapter 16, Private Lams of North 
Carolina, 1923, and as was the case with the elementary and high schools, 
under the general school law of the State. C. S., 5386. The board of 
comn~issioners of the city of Asherille had the power, however, in the 
exercise of their discretion to establish, maintain and operate the junior 
college, as a part  of an  adequate and sufficient system of public schools 
for  the city of Asheville, which was at  that time a special charter school 
district and not subject to the limitations in the general school law of 
the State, with respect to schools maintained and operated in accordance 
with its provisions. 

By  rir tue of the provision of chapter 205, Private Laws of North 
Carolina, 1929, the election provided for therein having resulted favor- 
ably to the extension of the corporate limits of the city of bsheville, the 
defendants, as the successors of the board of commissioners of the city 
of Asheville, have the same powers and are under the same legal duties 
as said board with respect to the public schools of the city of Bsheville. 
We are of opinion that the defendants have the power in  the exercise of 
their discretion to continue to operate the junior college heretofore 
established and maintained by their predecessor, the board of commis- 
sioners of the city of Asheville, certainly so long as they can do so 
without the levy of a n  additional tax for that specific purpose. I f  de- 
fendants shalI, a t  any time hereafter, find that  they cannot operate the 
said junior college, without impairing the efficiency of the elementary 
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a n d  high schools, and  of the  kindergarten schools, now forming  i n  p a r t  
the  public school system of the ci ty  of Xsheville, they have the power, i n  
the exercise of their  discretion, to  close the said junior  college, and cease 
i t s  operations. W e  find n o  s tatute  making  the operation of said junior 
college mandatory.  I t s  continued maintenance and  operation is within 
the  discretion of the defendants. T h e  exercise of such discretion by de- 
fendants  is  not  subject to  judicial review. 8chool Committee v. Board 
of Education, 186  N. C., 643, 120  S. E., 208. 

In accordance with this  opinion, the  judgment, enjoining the defend- 
an t s  f r o m  continuing t h e  operation of the  junior  college, s 

Reversed. 

D. 0. McLEJIORE v. ATLASTIC  COAST LINE RAILROAD COMPSXT.  

(Filed 20 August, 1930.) 

1. Carriers B a-Agreement to furnish shipping facilities for crop to 
be planted is too indefinite to be enforceable as contract. 

An agreement by a transportation company to furnish sufficient ship- 
ping facilities a t  a certain place for tlic shipment of a crop of ~ w t e r -  
melons to be raised by the shipper, the agreement being ~ n a d e  before the 
crop was planted and in contemplation of favorable weathw conditions, is 
too indefinite and uncertain to he a ralid ant1 enforceable contract, and 
the alleged contract, tending to create a special advantage to n particular 
shipper, would also be invalid for that reason. 

2. Sam-Failure of shipper to give the written request, for service in 
accordance with the rule constituting part of tariff will bar recovery. 

Where the shipper of a crop of watermelons in inter3tate commerce 
brings action against the carrier for failure to provide sufficient and 
accessible cars and rcasonnbly adequate loading facilities for transport- 
ing part of the crop to the market, resulting in the loss thereof: Held,  
the carrier having filed i ts  tariff on goodf to be transported with the 
Interstate Commerce Commission, the failurc? of the shipper to give the 
written request, required by the rule constituting a part of the tariff, as  
to the type and character of the senice desired. will prevent his recovery 
in the action, and although reasonable ;~ccessibility of cars fn~.mishetl is 
contemplated in the term "tranqportntion." as defined by w t S  Federal 
Transportation Act, the machinery of the act is put into o,eration 1 5  the 
giving of the written request for such service required by the rule. 

CIVIL ACTIOX, before Sindair, J., a t  October Term,  1929, of CLM- 
BERLAND. 

T h e  plaintiff alleged and offered evidence tending to show t h a t  he was 
a f a r m e r  living near  Wade,  N o r t h  Carolina, and  d u r i n g  t h e  season of 
1928 planted about  twenty acres i n  watermelons; t h a t  said watermelons 
were handled by h i s  agent, David  McNei l l ;  tha t  on 19 Apri l ,  1028, said 
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XcNeill,  acting for and ill behalf of plaintiff and as his  agelit, wrote a 
letter to G. 13. McClellan, division superintelldent of the defendant at 
Rocky Mount, North Carolina. The letter is as follows: "Under favor- 
able weather conditions for growing crops this season, I rxpcct to handle 
from Wade anywhere from three to four hundred carloads of nater-  
melons. And a t  present time v-e h a ~ e  only enough siding to load about 
tnelve cars a t  a time. I n  thc nlsh of the season, 1 cmnot  see nhere less 
than forty to sixty cars >?ill be loaded liere daily and ready for niove- 
ment the second day. Last season 1 had carload after carload piled upon 
the ground for the sun to bake, which hur t  the sale considwably, and 
had no room for cars to put them in. This year I am kiudly asking you 
to investigate and make propcr arrangements for the> liandlir~g of tliese 
melons. The  matter has already been takrn u p  with your ageut, Mr. 
Starling, and he advises that  some action will be taken irnmediately. 
But  thc question I want to impress upon your rnir~d is the nccehsity of 
plenty room for the placing of cars. Your coiiperation in this matter 
will be highly appreciated, and in  return for your kindness T will be 
glad a t  any time to send you, or  any of your force, a t  your request or 
theirs, a nice, sweet, juicy watermelon grolin on the rich loarriy soil of 
the Old North State, and agreeable to the most delicate stomach. Thank- 
ing you in advance, I am, yours respect." 

The superintendent replied on 25 Llpri l  as follons: "Acknowlrdging 
your favor of 20 ApriT having reference to the prospectire moreinent of 
watermelons from K. C., this season. I d l  hare  this matter 
l o o k d  into and necessary arrangements will be made to take care of your 
needs." Plaintiff further offered evidence tending to show that he had 
for shipment to J. Ear l  Roberts, a wholesale fruit  and vegetable mer- 
chant doing business in the city of Philadelphia, Pa. ,  eight or nine car- 
loads of watermelons, and of this quantity lie was able to ship only five 
cars, and that he was unable to ship three cars of said melons xvliich 
resulted in a total loss thereof, amounting to  $473. 

The original complaint alleged that  "not enough space was proridcd 
on its sidetrack and pass track an which to p l a c ~  c.mpty cars enough 
accessible for loading in which to load and ship said melons, nor \\-ere the 
facilities provided such as defendant had expressly prolnisrd plaintiff to 
provide." The plaintiff amended tlir complaint, alleging "that there 
wrre a t  all times during said sliipping season sufficient empty cars on the 
defendant's pass track at Wade, N. C., in which to load all watermelons 
raised by the plaintiff and tendered by him to the defendant for trans- 
portation at its regular station in Wade, N. C., as aforestatrd, but said 
empty cars were placed on defendant's pass track below tlic point to 
where the aforementioncd borrow pit  or ditch had been filled in. making 
them utterly inaccessible for loading." 
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Plaintiff's agent testified: "There was at  no time any shortage of cars 
to be loaded. My only claim is that there was no place to put them on. 
. . . I never at any time requested Mr. Starling, the agent, in mrit- 
ing, to place cars for me at any particular time. I never gave him writ- 
ten orders for any cars at any time." 

The three cars of melons for which plaintiff institutes this action were 
piled in the field and were never transported to the defendant's tracks at  
Wade, N. C., nor were they otherwise tendered for shipment. The plain- 
tiff testified: "The reason I did not take any over there Wednesday and 
Thursday is because I wanted to be sure there was something I could put 
them in. . . . The reason I failed to ship them I could not get cars 
to ship them in. . . . I did not at  any time ask Mr. Starling, the 
agent at  Wade, to place any cars for me, and I made no request of the 
agent either orally or in writing to place any cars for me." 

At the conclusion of the evidence the plaintiff admitted in open court 
that he "did not tender any loaded cars to defendant which were re- 
fused." 

The defendant offered evidence tending to show that the facilities at 
Wade, N. C., which is a small station on defendant's line, were wholly 
adequate to meet the needs of all shippers, and that at all times a suffi- 
cient number of cars were available and accessible to plaintiff and 
others. 

The following issues were submitted to the jury: 
1. "Did the defendant, Atlantic Coast Line Railroad C'ompany, con- 

tract and agree with the plaintiff, D. 0. McLemore, to furnish to him 
sufficient sidetrack and shipping facilities for loading his a.atermelons at 
Wade, N. C., during the shipping season of 19281" 

2. "Did the defendant negligently fail to provide means and facili- 
ties a t  its station in Wade, 3. C., reasonably necessary for receiving and 
transporting all watermelons offered it for shipment by plaintiff and 
others during the season of 1928, as alleged in the complaint 2" 

3. "Did the plaintiff, during said season, offer to the defendant for 
shipment to J. Earle Roberts watermelons sufficient to load three cars, as 
alleged, and if so, did the defendant negligently fail to prcvide shipping 
facilities reasonably necessary for the loading and transportation of said 
watermelons, as alleged 1" 

4. "Did the plaintiff, D. 0. McLemore, at any time dur lng the water- 
melon shipping season of 1928, fils with the agent of the Atlantic Coast 
Line Railroad Company at Wade, N. C., written request for the placing 
of freight cars to be used by him in shipping watermelons?" 

5. "What damages, if any, is the plaintiff, D. 0 .  McLernore, entitled 
to recover of the defendant, Atlantic Coast Line Railroad Company, 
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proximately resulting from the alleged failure to receive and transport 
the carload shipments of watermelons tendered to the defendant for 
shipment, if any 2" 

The jury answered the first issue "yes," the second issue "yes," the 
third issue "yes," the fourth issue "no," and the fifth issue "$300." 

From judgment upon the verdict the defendant appealed. 

S. C. iMcPhai1 and ATimolcks & _Vimocks for plaintif. 
W.  ,4. Tozmes and Rose & Lyon f o ~  defenda,nt. 

BROGDEN, J. What duty does a common carrier owe under the Federal 
Transportation Act to a shipper with reference to cars and loading 
facilities ? 

The watermelons which the plaintiff shipped were transported from 
Wade, North Carolina, to Philadelphia, Pa .  Such shipment constituted 
interstate commerce. The melons which plaintiff proposed to ship were 
also intended to be transported to the same point. The Federal Trans- 
portation Act, paragraph 1, subsection 2, U. S. C. *4., Y g e  52, imposes 
upon every common carrier "engaged in the transportation . . . of 
property to provide and furnish such transportation upon reasonable 
request therefor." The words "transportation7, as used in the act in- 
cludes not only cars and other vehicles, but "all instrurrlentalities and 
facilities of shipment or  carriage . . . and all services in connec- 
tion with the receipt, delivery, elevation, and handling of property 
transported." 

The record discloses that the defendant had filed with the Interstate 
Commerce Commission certain tariffs applicable to shipments in inter- 
state commerce moving on the lines of defendant in Ju ly  and August, 
1928. Rule Ko. 35-D was offered in evidence and is as follows: "Orders 
for cars desired for loading must be filed, with reasonable advance 
notice, by shippers with the originating carrier's agent and must be 
given in  writing (or if given orally or by telephone must be confirmed 
in writing) and must specify the type of car (refrigerator, ventilator, 
box, ptc.), and character of carrier's service desired. (See Rules Nos. 
80-H and 87-B.)" Rule 27, section 1, was also offered in evidence and 
provides that "owners are required to load into or on cars freight for 
forwarding by rail carriers, and to unload from cars freight received 
by rail carriers, carried a t  carload ratings." 

The rule requiring notice in writing is a part  of the tariff and cannot 
be waived. James C. Davis 11. Geo. D. Henderson, 266 U .  S., 92, 69 
L. Ed., 182; Falmouth Coiip. Marketing Assn. v. Penn R. R. Co., 212 
3. W., 84. 

The plaintiff bases his cause of action upon three theories : First, that 
the letter of 20 April, 1928, to Superintendent McClellan and the reply 
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thereto constituted a valid contract for increasing shipping facilities at  
Wade, N. C. Second, that sufficient cars were not available for moving 
the property of plaintiff. Third,  conceding that  a sufficient number of 
cars were furnished, the cars so furnished were inaccessib e by reason of 
soft, miry and defective approaches thereto. 

The first theory is untenable. The  letter of 20 April, 1928, contem- 
plated "favorable weather conditions for growing crops this season," 
and was written before the crop was planted. The  experience of man- 
kind through centuries of fair  weather and foul has amply demonstrated 
that the hope of the planting is not always the fact of the harvesting. 
Hence the letter and reply thereto do not measure up  to the dignity of a 
valid and enforceable contract. Moreowr any contract, tending to create 
a special advantage for a particular shipper, when not within the pub- 
lished tariff, is invalid. D a v h  v. Cor.rtwel1, 264 U. s., 563, 68 L. Ed., 
848; Chicago Le. i l l ton, R. R. Co. v. Kirby, 225 U. S., 155, 56 L. Ed., 
1033. 

Neither can the plaintiff recover upon the second theory for the reason 
that  no request in writing was duly filed as required by Rule 35-D. 
Davis  v .  Henderson,  supra. 

Nor can the plaintiff recover upon the third theory. Irndoubtedly i t  
i s  the duty of the carrier to furnish reasonable transportation facilities, 
and this must include reasonable facilities for loading cars for shipment. 
The  furnishing of cars at  an  inaccessible place or at  a place where a 
shipper could not reasonably hare  access to them would not comply 
either with reason or the requirements of the law. Certainly, reasonable 
accessibility to cars furnished, is contemplated within t h ~  term "trans- 
portation" as defined by the Federal Transportation Bct. However, the 
machinery of the transportation act is put illto operation by the "rea- 
sonable requests therefor." Manifestly the carrier is entitled to know 
the specific demands of the shipper and the time when the need for 
equipment arises i n  order that  a reasonable opportunity be afforded to 
promptly supply the need without crippling the service or creating 
special advantages or discriminations. Beyond the letter of 20 April, 
1028, there is no  notice whatever to the defendant as to the needs of 
plaintiff or others, and no indication whatever to defendant as to the 
type and extent of service required at  Wade, North Carolina; nor is 
there any notice in writing that  the cars furnish.ed were inaccessible by 
reason of defective approaches thereto. 

We therefore hold upon the record as presented that the motion for 
nonsuit should have been allowed. 

Reversed. 
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JOLLEY 2). INS~RAPTCE Co. 

MRS. ADDIE JOLLET v. JEFFERSON STANDARD LIFE 
INSURANCE COMPANY. 

(Filed 20 August, 1930.) 

1. Insurance E b W 1 i e r e  meaning of policy of insurance is ambiguous 
contract should be construed against insurer. 

Where the meaning of the language of a policy of insurance is ambig- 
uous all doubt should be coilstrued against the insurer, but nhere the 
terms of the policy are  free from uncertainty there is 110 necessity for 
construction, and it is the ~ l ~ i t y  of the courts to enforce such contracts as  
they are  written u ~ ~ l e s s  fraud, public policy, or maintninnble equities 
should intervene. 

2. Same-Incontestablc clause does not prevent insurer from showing 
that risk causing death mas not covered by policy. 

Where the dnuble indemnity clause of a policy of life insurance ex- 
pressly :tnd clearly excludes from the operation of the clnuw tleath ie- 
suiting from bodily injury inflicted by p third person, thr incontestalrle 
clause of the policy does not operate to increase the risks c o ~  ered therein, 
and the beneficiary of such policy cannot maintain that the incnntcstnbl~ 
c>lausc withdrani  from the insurer the right to contest the payment of 
the double indemnity, the effect of the incontestable cl.~use bc~i~ip  to pre- 
clude thr  insnrer from que~tioning the validity of the contract a t  its 
i~~cept ion,  and to  prevent it from maintaining that the policy t11rre:lfter 
I)ccan~e ii~xalid hy reason of n condition broken. 

CIVIL ACTION, before D r c i n ,  J., a t  Septeniber Term,  1929, of MARTIX. 
011 15 ,lpril ,  1919, the  d r f c ~ i d a n t  issued to Joseph  H e n r y  Jol ley a 

policy of life insurance. Thereafter  on 26 May,  1929, plaintiff's intes- 
tate, "while s i t t ing i n  t h e  hal l  of his  honic and  through no fau l t  of his  
own, a ~ ~ d  being sane and  sober, and  being engaged i n  no fight, affray or 
other  unlawful  enterprise, mas intentionally shot f r o m  ambush by some 
person, allcged to have bcen one F r a n k  Cox." Tl irre  has  been no tlcfnult 
i n  the payment  of a n y  prenliuni mid no waiver of a n y  prenl ium on 
account of disability and  the insured had  never crigaged i n  mil i tary or  
naval  service o r  a n y  allied branch thcreof. T h e  said policy of insurance 
obligated to  pay $2,500 t o  t h ~  insured's estate upon  due proof of dcatli. 

T h e  policy also co~itained t h r  fol loniag double indcnmitp clnuse: 
T h e  company will p a y  the beneficiary i n  fu l l  settlement of a l l  claims 
l ~ e r e u n d e r  double the  face amount  of this  policy, if dur ing  the  p r ~ m i u m -  
paying period, and  before defaul t  i n  the  payment  of a n y  premium, and  
before w a i w r  of a n y  premium on  account of disability, and  before a n y  
non-forfeiture proris ion i s  i n  effect, the  death of the insured results f r o m  
bodily i n j u r y  within ninety days af ter  the  occurrence of such in jury ,  
provided dea th  results directly and independently of a l l  other  causes, 
f r o m  bodily irijuries effected solely through external,  violent and  acci- 



270 I N  THE SUPREME COURT. [I99 

dental means while the insured is  sane and sober; except these provisions 
do not apply if the insured shall engage in military or naval service, or 
any allied branch thereof, in time of war, or in case death results from 
bodily injuries inflicted by another person or by the insured himself, or 
in case of self-destruction." Under the head of "General Provisions" 
occurs the following incontestable clause : "After one year from date this 
policy shall be incontestable for any cause except for nonpayment of 
premiums and violation of the provisions relating to military or naval 
service or any allied branch thereof in  time of war, when the Double 
Indemnity and Total and Permanent Disability proviiiions shall not - - 
apply." 

The defendant paid the plaintiff, administratrix of the insured, the 
full face amount of said policy, to wit, $2,500, but declined to  pay the 
sum of $2,500 claimed by plaintiff under the double indemnity clause. 

The  tr ial  judge, being of the opinion that  the plaintiff was not en- 
titled to recover "any sum whatsoever on account of the double in- 
demnity provisions of the policy," nonsuited the caw, from which 
judgment plaintiff appealed. 

Jos. W .  Bailey f o r  plaintif. 
Brooks, Parker, Smith B Wharton fo.r defendant. 

BROGDEK, J. Does the incontestable clause in the policy preclude the 
insurance company from asserting that  the risk producing the death 
was not covered by the terms thereof 17 

Stated baldly, the proposition of law is this:  Does t h ~  incontestable 
clause modify, extend o r  enlarge the coverage clause? 

An examination of the provisions of the policy involved in  this litiga- 
tion discloses that  the double indemnity claust) by express terms does not 
corer accidental injuries resulting in death occasioned and brought 
about by ( a )  participation in military or nara l  service or any allied 
branch thereof in time of war ;  (b )  bodily injury inflicted by another 
person upon the insured; (c)  bodily in jury  inflicted by the insured him- 
self; (d )  self-destruction a t  any time whether during the first policy 
year or afterwards. 

It is  clear therefore that  accidental death resulting from bodily injury 
inflicted by a third party is not n risk covered by the policy or assumed 
by the insurance company. The plaintiff, however, insists that  the 
incontestable clause of the policy withdraws from the company any and 
all right to contest the payment of double indemnity uriless i t  should 
appear that  death resulted from participation in  military or naval 
service or any allied branch thereof in time of war. Thus the effect of 
plaintiff's contention is that, while in jury  inflicted by a third person 
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resulting in death is withdrawn in the double indemnity clause, such 
risk is ~vr i t ten  back into the policy by virtue of the application of the 
incontestable clause. 

I t  is thoroughly established that  if there should be doubt as to the 
true meaning of the language used in an  insurance policy, such policy 
should be coilstrued against the company, and all such doubts resolved 
against the insurer. Crowell 1 1 .  Ins.  Co., 169 N .  C.,  3.5, 85 S. E.,  37; 
.Allgood v. Insurance Co., 186 N .  C., 415, 119 S. E., 561. Furthermore, 
"11-lien a policy of insurance contains contradictory provisions, or has 
been so framed as to leaae room for construction, rendering i t  doubtful 
\vhethcr the parties intended the exact truth of the applicant's state- 
mentq to be a condition precedent to any binding contract, the court 
should lean against that construction which imposes upon the assured 
the obligation of a warranty. The company cannot justly complain of 
such a rule. I t s  attorneys, officers or agents prepared the policy for the 
purpose, we shall assume, both of protecting the company against fraud, 
and of securing the just rights of tlie assured under a valid contract of 
insurance. I t  is i ts  language which the Court is invited to interpret, 
and it is both reasonabl~  and just that its own words should be construed 
most strongly against itself." First Sa t ional  Bank  of Kansas City v. 
Hal t f o d  F i w  Ins.  Co., 95 U. S., 673, 24 Law Ed., 563; Underwood v. 
71~s .  Co., 177 N. C., 327, 98 S. E., 532; Poole v. Ins. Co., 188 K. C., 468, 
1% S. E., 8. Notwithstanding, when the terms of the policy are free 
from uncertainty or ambiguity, there is no necessity for construction, 
aiid it is the plain duty of the Court to enforce such contractr as they 
are written unless fraud, considerations of public policy or maintainable 
equities should intervene. Penn 7). Ins. Po., 158 N. C., 29, 73 S. E., 
99;  Cant v. Ins.  Co.,  197 K. C., 122, 147 S. E.,  740. 

The  interpretation of incontestable clauses in insurance policies and 
the effect of such clauses upon other portions of tlie contract has pro- 
duced sharp and wide dirergence of judicial opinion. 

Tlie question was considered by this Court in Trust Co. v. Ins. Co., 
173 S. C., 538, 92 S. E. ,  706. Tlic Court citing autlioritics, declared: 
"The modern rule is that  a life insurance policy containing a provision 
that  it shall be incontestable after a specified time cannot be contested 
by the illsurer on any ground not excepted in that provision." But  what 
does the expression "contesting the policy" mean, or  what is  ess~nt ia l  to 
constitute a contest of the policy? The identical question was consid- 
ered in Scarb0roz6~h u. Ins. Co., 171 K. C., 353, 88 S. E., 482. I t  is 
there written : "By the use of the term "incontestable" the parties must 
necessarily mean that  the provisions of the policy will not be contested, 
and not that  the insurance company agrees to  waive the right to  defend 
itself against a risk which it never contracted to assume." Quoting 
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from Collins v. Metropolitan Life Ins.  Co.. 27 P a .  Super. Ct., 345, the 
Court continued: "By i ts  terms i t  is not the claim presented by the 
insured, irrespective of the cause of death, which is  made incontestable; 
i t  is merely the validity of the policy as an obligation binding upon the 
company." The Scarborough rase has been widely quclted by various 
courts in the country, notably Ilearin 11. Standard Life Ins.  Co., 8 Fed. 
2d, 202; Myers v. Liberty Life Ins.  Co., 257 Pac., 933; Fore 2;. N. I-. 
Life Ins. Co., 22 S.  W., 2d, 401; Metropolitan Life Insz~~ance  Co. 1 1 .  

Conruay, 169 N. E., 642; I.lrright v.  Philadelphia Life I I S .  Co., 23 Fed. 
2d., 514. The  Scarborouglz case holds in  effect that  the incontestable 
clause has no application to a risk not assumed in the policy. This  inter- 
pretation is  amply supported by abundant authority. Thus in Wright 
1.. Philadelphia Life Ins. Co., 25 Fed., 2 4  514, the Cou4t wrote: "The 
insurance company in this case is  not denying in any w3y the validity 
of the contract, and therefore is not contesting the polil-y. Indeed, i t  
stands upon the contract, affirms i ts  validity, and says that, by the terms 
of the contract itself, the risk was not assumed." A clcar and precise 
exposition of tho legal proposition is written by Cardozo, (7. J., in Nefro -  
polifan Life Ins. Co. v. Conz~ay,  supra. The principlv was thus ex- 
pressed: "The provision that  a policy shall be incontestal~le aftcr i t  has 
been in force during the lifetime of the insured for a period of two 
pears is not a mandate as to coverage, a definition of the hazards to be 
borne by the insurer. I t  means only this, that ~i,itliin the limits of the 
coverage the policy shall stand, unaffected by any defcl se that  it was 
invalid in its inception, or  thereafter became invalid tmy reason of a 
condition broken. . . . Where there has been no assumption of risk 
thrre can be no liability." 

That  is to say, the application of the incontestable clause precludes 
an  insurance company from questioning the validity of fhe contract in 
its inception, or that  i t  thereafter became inralid by reason of a broken 
condition. Hence an  ordinary incontestable clause cannclt be used as a 
means of rewriting into the contract risks and hazards which the policy 
itself positirely excluded. Tl'oodbury 1 % .  37. IT. Life Ills. (yo., 221 N .  Y .  
S., 337; Xandrrs v. Jefferson Standard Life Ins. Co., 10 Fed., 2d, 143; 
flcalps 11. ,Teffei-son Sfandard,  295 S.  TV., 58. A line up  of the courts upon 
the question will appear in the annotation contained in 33 ,I. L. R., 549. 

The plaintiff relies upon Simpson v. Ins. Co., 113 S. C. 393, 20 S. E., 
5 1 7 ;  X a ~ e c X  21. Xutual  Reserve, 64 K. W., 68;  1-o~ fhwes fe~w,  ~Vz~ f z sa l  
I i f c  Ins.  Po. v. Johnson, 254 U .  S., 96. 63 Law Ed., 155. The  ,llarecl; 
case was referred to  and distinguished in Xycrs  2;. Liberty Ins. Co., 
s ~ ~ p a .  The  Johnson case was referred to aid distinguished in  Xefro -  
politan Life Ins. Co. I:. Contray, s z ~ p a .  The Simpson case contains 
implications which support the position taken by the plaintiff, but these 
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implications a r e  squarely met i n  the  Scarborough case, supra. More- 
over, t h e  incontestable clause i n  the  Simpson case was broad and  com- 
prehensive a n d  extended f a r  beyond the  boundary of t h e  clause under  
consideration i n  t h e  case a t  bar .  T h e  language was :  "Said policy shall 
f r o m  this  date  be incontestable, and  when the  policy becomes a claim the  
amount  of insurance shall be  pa id  immediately upon  approval  of proof 
of death." T h e  plain meaning of th i s  language is  t h a t  when the policy 
becomes a claim, the  total  amount  of insurance specified therein shall 
be paid, a n d  a n  examinat ion of the  opinion discloses t h a t  the decision 
was based upon  t h e  words "claim" and  "amount of insurance." Hence  
we do not consider the  Simpson case a controlling au thor i ty  upon  the  
precise question presented by th i s  appeal.  

Bffirmed. 

G E O R G E  H. W A R D  v. T O W N  O F  TVAYNESVILLE. 

(Filed 20 August, 1930.) 

1. Eminent. Domain C -Measure of damages recoverable by owner for 
land taken in condemnation proceedings. 

The measure of damaqes to be awarded the owner of lands for the 
taking of a part thereof by a town for widening a street is the difference 
in the fair market value of his land, before and after taking, less the 
value of special benefits to him. 

2. Same--Questions asked witnesses in proceedings to assess compensa- 
tion held competent. 

Where in proceedings against a tonn  for compensation for lands taken 
by i t  in nidening its streets, witnesqes for the town hare testified as  to 
the value of the plaintiff's lands before and after the taking of a part 
thereof, but have not testified that plaintiff' received any special benefits, 
i t  is proper for the plaintiff on cross-examination to ask them if they 
mould give, after the taliinq, the amount of the plaintiE's proportionate 
part of the improvement assessments, both as impeaching their testimony 
and as  ascertaining if  the^ had considered the improvements to the street 
in forming an opinion as to the value of the land after the taking, and 
held f u r t h f f ,  error, if any. in the admiscion of the evidence wac not preju- 
dicial in view of the fact that the court espreshly charged the jury that 
the street assessments could not be taken into consideration as  an element 
of damages 

3. Trial B f-Where evidence is admissible for restricted purpose object- 
ing party shonld ~equest instruction t h a t  it be so considered by jury. 

Where evidence is properly admitted hy the trial court for a restricted 
purpose, the objecting party chould, a t  tllr time it is admitted, ask the 
court to instruct the jury that it  be cvnsidercd only for the purpoqes for 
which i t  is competent, and a general exception will not be sustained. 
Rules of Practice in the Supreme Court No. 21. 
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APPEAL by defendant from Harwood,  Special Judge,  a t  October 
Special Term, 1929, of HAYWOOD. N O  error. 

This is  a proceeding for the recovery of damages sustained by plain- 
tiff, resulting from the taking and appropriation by defendant, a munici- 
pal  corporation of this State, of a par t  of plaintiff's land, situate within 
the corporate limits of defendant, for  the purpose of widening, con- 
structing and improving certain streets of said corporatim. 

Defendant denied liability, and i n  i ts  answer to the petition filed by 
plaintiff, alleged that  plaintiff had received special benefits in excess of 
any damages he may have sustained, by reason of the widening, con- 
struction and improvement of said streets. 

From an  assessment of his damages, made by appraisers appointed 
by the board of aldermen of defendant corporation, in accordance with 
his petition, plaintiff appealed to  the Superior Court of Haywood 
County. A t  October Special Term, 1929, of said court, x h e n  this appeal 
mas called for trial, it  was agreed by and between plaintiff and defendant 
that  the proceeding and the appeal were regular i n  all respects and that 
the only issue to be submitted to the jury was as follows: 

"What damages, if any, is the plaintiff entitled to recover of the de- 
fendant, the town of Waynesville, on account of the taking and appro- 
priation of a par t  of plaintiff's land?" 

After the introduction of evidence by both plaintiff and defendant, 
and after the charge of the court, the jury answered the ssue: "$2,6>0." 

From judgment in  accordance with the wrdic t  that  plaintiff recover 
of the defendant the sum of $2,650, and the costs of the proceeding, the 
defendant appealed to the Supreme Court. 

Alley & Alley and J o h n  Queen  f o r  plaintiff. 
J .  E. Johnson  and H a n n a h  & H a n n a h  for defendant .  

CONNOR, J. The  defendant, the town of Waynesville, is  a municipal 
corporation, organized and existing under and by virtue of the lams of 
this State. Plaintiff was in  1926, and is  now, the owner. of a parcel of 
land situate within the corporate limits of the defendant, and bounded 
by Eas t  Main and Hazel streets. I n  1926 the defendant, pursuant to 
resolutions of its board of aldermen, took and appropriated a part of 
plaintiff's land for the purpose of widening, constructing and improving 
said streets. Plaintiff's land contained about two and one-third acres, 
and was valuable chiefly for division into lots for residential purposes. 
The par t  of said land taken and appropriated by defendant contains 
about 44/100 of an  acre, and consists of a strip of land extending on 
Eas t  &in Street about 347 feet, and on Hazel Street about 291 feet. 

Evidence offered by plaintiff tended to show that  prior. to said taking 
and appropriation, plaintiff's land was worth about $<j,000 and that 
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after said taking and appropriation i t  was worth not to exceed $1,500; 
that the value of said land for division into lots for  residential purposes 
was greatly diminished as the result of the taking and appropriation of 
part of the same by defendant. Defendant, on i ts  cross-examination of 
plaintiff's witnesses, who had testified as to the value of said land, both 
before and after the taking of a part of the same by the defendant, 
elicited evidence tending to show that  said streets had been paved and 
greatly improved by defendant. This evidence was in support of de- 
fendant's contention that  plaintiff had received benefits, both special 
and general, by reason of the widening, construction and improvement 
of said streets. 

Witnesses offered by defendant testified that plaintiff's land before the 
taking and appropriation by defendant of par t  of same, was worth not 
to exceed $3,000, and that after said taking and appropriation, by reason 
of the improvement of said streets, i t  mas worth at  least $1,000 more 
than before said taking and appropriation. None of these witnesses 
testified, however, that plaintiff had received any special benefits by 
reason of the improvement of said streets. On cross-examination of 
these witnesses by the plaintiff, each mas asked if he would give for said 
land, after the improvement of the streets, the amount assessed against 
i t  by the defendant, as plaintiff's proportional par t  of the cost of the 
improvements. There was evidence tending to show that  the amount of 
the assessment was $3,592. Each witness answered, "No." I n  apt  
time, defendant objected to these questions, and excepted to the refusal 
of the court to sustain said objections. Defendant also moved that the 
answers to these questions be stricken from the record, and in apt  time 
excepted to the refusal of the court to allow said motions. By  assign- 
ments of error based upon these exceptions, defendant on its appeal to 
this Court, presents i ts  contention that  there was error both in the 
refusal of the court to sustain its objections to the questions addressed 
to the witnesses, and in  its refusal to allow its  motions that  the answers 
of the witnesses to the question be stricken from the record. These 
assignments of error cannot be sustained. The questions were proper, 
both for  the purpose of impeaching the witness, and for the purpose of 
ascertaining whether the witness had taken into consideration the im- 
provements to the street in forming his opinion as to the value of the 
land after the taking and appropriation of a par t  of the same by de- 
fendant. Defendant did not request the court, a t  the time the evident; 
was admitted on cross-examination, or a t  any other time during the 
trial, to instruct the jury that  the evidence was admitted for restricted 
purposes. Defendant contented itself with a general objection to the 
evidence. I t s  admission, therefore, cannot be assigned as error on de-b 
fendant's appeal to this Court. I f  evidence is competent for restricted, 



276 I N  T H E  S U P R E M E  COURT. [I99 

but not for general purposes, in the absence of a request by appellant, at  
the time of its admission, that  the court instruct the jury as to the PUT- 

pose for which i t  was competent, its admission is not a ground of excep- 
tion. Rule 21, Rules of the Supreme Court of North Carolina, 19% 
X. C., 850; Boberson v .  Stokes, 181 N. C., 5!3, 106 S. E., 151. However, 
upon the record in  the instant case, even if it be conceded that  there was 
error in  the refusal of the court to sustain defendant's objection to  the 
cluestions. and in  its refusal to allow defendant's motion that th.e answers 
to the questions be stricken from the record, we do not think the error 
in  either respect was so prejudicial to defendant, as to entitle defendant 
to a new trial. The court expressly charged the jury that the street 
assessments made against plaintiff's land could not be taken intoecon- 
sideration as an element of damages. 

I n  its charge, the court instructed the jury that  "rhe measure of 
damages is the difference in the fa i r  market value bcsfore and after 

u 

taking, less the special benefits, if any. Any increase in value to thc 
land enjoyed by others affected by the improvements iu not a special 
benefit." This instruction is in  accord with authoritative decisions of 
this Court. Ayden z'. Lancaster, 197 N. C., 556, 150 S. E., 40; Lanier 1 ) .  

Greenville, 174 N.  C., 311, 93 S. E., 850; C'ampb~ll  7;. Commissioners, 
173 N. C., 500, 92 S. E., 323; Elks v. Commissioners, 1179 K. C., 241, 
102 S. E., 414; Bost v. Cabarrus, 152 N .  C., 531, 67 S. E., 1066; R. R. 
v.  Plaft Land, 133 N. C., 266, 45 S. E., 589. 

We find no error in the instructions to which defendant excepted and 
which i t  assigns as error. These instructions are founded upon the 
correct rule contained in the foregoing instruction, and are but varia- 
tions of this rule, presenting the contentions of the parties as to the 
facts shown by the evidence. As me find no error, the judgment must be 
affirmed. 

No error. 

R I L E Y  O R R  v. WAYNE UEACHBOAIID.  

(Filed 20 August, 1930.) 

Insane Persons I M o u r t  is without authority to appoint guardian ad 
litem for person after he has been awed of insanity. 

Where a party to an action has become insane and placed in a State 
institution therefor, and is thereafter released therefrom as sane, C. S., 
6214, the court is without authority, after his regaining his sanity, to 
appoint a guardian ad litem for him, C. S., 451, and notice to the guardian 
so appointed as to the taking of depositions of witnesses joes not comply 
with the required statutory notice, C: S., 1810, and upon objection, the 
depositions so taken should be excluded. 
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CIVIL ACTIOX, before ; l f oo~-e ,  J . ,  at  January  Term, 1930, of G a a ~ a h r .  
The plaintiff instituted an action against the defendant alleging that 

the deferidant had collected from him the sum of $400 to  be paid to an 
auditor who was employed by the defendant to audit the plaintiff's 
accounts as sheriff and tax collector of Graham County. The defendant 
filed answer denying that  he v a s  indebted to the plaintiff, and a l l eg~d  
that the money paid him by plaintiff was iu settlement of professional 
services. After the defendant's answer had been filed he was adjudged 
insane and committed to  the State Hospital a t  Raleigh. Thc  wife of 
defendant, N a r y  Beachboard, was duly appointed guardian of tlie de- 
fendant. An  order was thereafter duly issued requiring Mary Ueach- 
board, guardian, to appear and defend the action, but this order was 
returned with a notation to the effect that  N a r y  Beachboard lvas not 
to be found in Buncombe County or North C'arolina, and was said to bc 
in Kern York City. At a subsequent term on 4 June,  1929, the plaintiff 
filed an affidavit in the cause to the effect that  Mary Bcacliboard, 
guardian of tlie defendant, was i11 New York City and heyond the juris- 
diction of the Superior Court of Buncombe County, and that tlicrc was 
no Tray to serve notice on said guardian to appear in court. Whc~reupon, 
the affiant asked the court to appoint a guardian ad litem for the de- 
fendant. Thereupon Judge McElroy appointed T .  ST. Jenlrinb g u a ~ d i a n  
ad l i t e m  for said tiefendant. At the tr ial  the plaintiff offercd in (,ridenre 
the deposition of Fred -1. Hull .  Counsel reprcwnting tlic defcndant 
objected to the deposition upon the grountl that no notice had bcen gircli 
defendant of the time and place for taking said deposition. T l ~ c  mi- 
dence tended to show that  the only notice giren of taking wid dcpoqition 
was that  given to T. 31. Jenkins, guardian a d  Tifem, n h o  x n s  preecnt at 
the taking of the deposition. I t  further appears that  there '(was read 
into the record" a certificate of Dr .  Albert AIiitlerso~i, snpcrintendmt of 
Dix Hi l l  State Hospital, Raleigh, S. C., dated 11 Slay, 1828, as follons: 
"This is  to certify that Wayne Beachboard, an iris an^ pcrson, n as sent to 
this hospital from Buncombe County, and that, in my opinioli, lie l l a ~ i n g  
become of sane mind, has been discharged as cured, iu accordance with 
the provisions of section 6214, Consolidated Statutes of 1919." Heuce 
a t  the time the guardian ad lifem was appointed for the d(~fendant and 
at the time the deposition n a s  taken the defrridal~t had bceu discharged 
from the hospital for  the insane in accordance with the prorisioiis of 
C. S., 6214. 

There was judgment for  the plaintiff arid the defendarit appealed. 

R. L. Phillips for plaintiff. 
Calvin R. Edncy,  8. J .  P e g r a m  and James E .  Rector for  d ~ j e n d a n f .  
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BROGDEN, J. Can a guardian ad litem be appointed for a sane person, 
and is the act of such guardian ad litem in conducting; litigation for 
such person binding ? 

The plaintiff instituted an action against the defendant alleging a 
misappropriation of money. T h e  defendant filed an  answer denying 
the allegations of the complaint. Thereafter the defendant mas adjudged 
insane and confined ill the  State Hospital at Raleigh. H i s  v i f e  was 
duly appointed his general guardian. On  11 May, 1929, the  defendant 
mas discharged from the hospital i n  accordance with C. S., 6214, upon 
the ground that  he was then of sane mind. Subsequently, in June ,  1929, 
without notice to  the defendant or his general guardian, and without 
having the general guardian removed as provided in  C S., 2158, the 
court proceeded to appoint a guardian ad lifem to defend the action for 
and in behalf of defendant. The  guardian ad litem so appointed under- 
took to accept service of notice of the taking of deposition and appeared 
a t  the taking of said deposition, said deposition being taken a t  the 
instance of plaintiff. C. S., 451, emporers  the court to appoint a 
guardian ad litem for infants, idiots, lunatics, or persons non compos  
mentis: Therefore, a t  the time the guardian ad litem was appointed 
the defendant did not fall within the classification provided in the 
statute, and there mas no authority or warrant  of law for such appoint- 
ment. C. s., 1810, requires notice to take deposition to bo %erred upon 
the adverse party or his  attorney" by the party a t  whose instance such 
deposition is  taken. The case a t  bar discloses that  no such notice was 
given and the deposition objected to  in apt time should h a r e  been 
excluded from consideration by the jury. 
-4 motion to dismiss the appeal was lodged by the plaintiff, but i t  

appears that certain stipulations of counsel attached to  the record pre- 
clude the granting of such motion. 

New trial. 

STATE r. F R E D  E R W I S  BEBL, W. M. JIcGINSIS,  LOUIS McLACGHLIN, 
GEORGE CARTER, JOSEPH HARRISON, K. II. HE?iDRICKS ASD 

CLARENCE MILLER. 

(Filed 20 August, 1930.) 

1. Homicide B b I n  this case held: evidence of defendant's guilt of 
murder resulting from an unlawful conspiracy held sufficient. 

Where upon a trial for murder there is evidence tendin,: to show that 
the defendants, leaders of a strike, had cons1)ired and unllwfnllg agreed 
among themselves to resist officers of the law to the deat? and shoot to 
kill in case their plans were interrupted, and that they bad made threats 
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against  the  officers and had gatliered ammunition and guns a t  their  u~lioll 
headquarters and had placed armed guards about the place, aucl that  
when oflicers arrested one of the  guards and n e r e  taking him from the 
grounds of tlie union headquarters to the l ~ a t r o l  wagon a number of shots 
were firccl. wounding the uuion guard who had been arrested and each 
of the  officers, one of them fatally, ant1 tha! none of the s t r~ l t e r s  were 
moui~ded except the one arrested, and that  emljty shells were funud in the 
union headquarters,  with furtl lcr evidence that  the defendants had taken 
active p a r t  i n  forming the conspiracy and had participated in  the  actual 
s l i oo t i~~g ,  with other evidence of defendants' guilt : Held, the  evidence mas 
sufficient to Ire submitted to  the  jury, and defendants' motion :IS of non- 
sui t  was  properly refused. 

2. Criminal Law I j-Upon motion as of nonsuit the evidence is to be 
taken in the light most favorable to the State. 

Upon motion a? of nonsuit i n  a cr imi l~al  ~~rosecu t ion  the  evidence i \  to 
be colisidercd in the  light most favorable to the State,  antl if there bf, 
any e\itlence tending t o  prove the  fac t  of guilt or nliich r t ~ a s o n : l l ~ l ~  con- 
duces to  i t s  conclusiori a s  a fairly logical and legitimate deductio~i,  and 
not mcrely such a s  raises a suspiciol~ vr coujecture of guilt, i t  i5 for thc  
jury to say whether they a re  c o ~ ~ r i n c e d  beyond a reasonable doubt of the 
fac t  of guilt. 

3. Criminal Law G g-Flight of one of conspirators immediately after 
murder held competent circumstance to be considered by jury. 

Where ill a conspiracy of strikers to resist officers of the law to the  
death and shoot to kill if their  plans were interfered with,  resulting ill 
the  death of a n  officer, tlie fac t  t ha t  one of the strike lexders immetliatcly 
departed from the community af ter  the murder is  a coinyetent circurn- 
stance to be considered by the jury with other evidence ill tlic case. 

4. Criminal Law G -Failure of defendant to testify in his own behalf 
raises no presumption against him. 

The failure of a defendant to trqtify in  his own behalf does not raise 
ally presumption against  him, and i? not a groper subject of con~ment  by 
the  solicitor i n  his argument to the jury, though hi.: fililurc. to testify 
necessarily leaves the jury to infer the facts without the benelit of :IIIS 

s tatement from him. 

5. Criminal Law G k-Acts and declaration of a conspirator are admis- 
sible in evidence against co-conspirators. 

Where the Sta te  makes out a prima facie cn\c of conspirac.y to commit 
a n  unlawful act ,  the  acts ant1 dccliirations of each one of the  alleged 
conspirators done or uttered in  fur thrrance  of the common design, a re  
admissible in  evidence aga i i~s t  them all. 

6. Criminal Law C a--Persons prcwnt and aiding and abetting in com- 
mission of crime are guilty as principals. 

Where a number of persons aid and abet each other in the co~nmissioii 
of a crime, all  being  resent, all  a r e  principals antl equally guilty. 

7. Indictment C a-Bill of particulars is not subject to demurrer. 
A bill of particulars filed by ordcr of court in a criminal action is not 

regarded a s  a pa r t  of the  indictment, and with the court's permissioli may 
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be amended a t  any time, and is  not subject to demurrer,  the  office of such 
bill being to  advise tlie court and the  accused of specific occurrences for  
investigation. C. S., 4613. 

8. Indictment C b--Motion to quash for duplicity made after pleading is 
addressed to discretion of court. 

A motion to quash for d u p l i c i t ~  and indefiniteness mnde af ter  pleas of 
not guilty is  addressed to the sound discretion of the trial  judge and  is not 
allowable a s  a mat ter  of right. 

9. Criminal Law ,J b--Court may order mistrial of necessity where one 
of jurors becomes insane during course of trial. 

The trial  judge has  the power to order a mistrial in criminal cases as 
:I matter  of necessity where one of the  jurors becomes insane dur ing the  
course of the  trial ,  but in capital cases he  must find the facts for review, 
: ~ n d  where the  court bas  ordered a mistrial  upon a proper finding of fact ,  
the court has  the  power, upon learning that  one of the  defendants hnd 
voluntarily absented himself from the court  room a t  the  time the  mistrial 
was  ordered, to s t r ike  out the  order of recess and repeat t he  proceedings 
in  the  presence of a l l  the defendants. 

Criminal Law F -Plea of former jeopardy will not be sustained 
where mistrial mas properly ordered. 

Where in  a criminal prosecution a mistrial is  properly ordered, de- 
fendants '  subsequent plea of former jeopardy cannot be s.ustained. 

Homicidc G c-In this case held: dying declarations of deceased were 
competent. 

neclarations made by the  deceased while sane, in cirticrtlo ?nortin or 
in extwmis ,  in apprehension of apgroaclling death,  concer ling the killing 
or  matters going to make up a par t  of the ,es g c s t ~ ,  a r e  competent er i -  
dence upon the t r ia l  of the defendants for  a conspiracy resulting in  mur- 
der. and such declarations a r e  not mnde incompetent a s  espressions of 
opinion from tlie fac t  that  t he  defenclants were not specifically mentioned, 
\rlien i t  appears with certainty that  they were the ones referred t o ;  a s  in 
this mse,  "I do not know why th ry  $hot me in  the  back and killed me. 
I didn't do  anything." 

Criminal Lam G -In this case held: questions rtsked defendant on 
cross-esamination were competent. 

TYhere the  evidence under a n  indictment for conspiracy by strikers to 
rcqist officers of the law to the death if their  ylans were interfered with,  
resulting in the killing of one of the offic~rs,  it is  competent for the State 
in cross-esamininp one of the defenclants, n reprewiltatire of the union 
conducting the  strike, a s  to  his circulating locally a Communist paper 
containing several communications adversely criticizing the police officers, 
the  defendant having preriously testified without objection to  a letter 
writ ten by him and published in the  said paper. 

Criminal Law L c I n  this case held: questions asked wilncss on cross- 
examination did not prejudice defendants. 

Where a witness had not been challenqed upon her  coir dire t o  test 
hcr competency to  testify a s  a witness, aud has  been sworn to speak the 
t ru th  a s  rtquired by C. 8., 3189, 3100. 3191, questions adied her nllon 
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cross-esami~iation by the  solicitor a s  t o  her  religious beliefs for  the  pur- 
pose of i~npeacl i i r~g he r  credibility, if error.  will not be held ~ r ~ j i l t l i c i n l  
or harmful  when the  answers of t he  wi tnrw,  t:ilien in co~inection with 
her  previous testimony, do riot show tha t  she  intended to  express a dis- 
qualifying disbelief, i t  :~ppearing t h a t  no appreciable ha rm has  come to  
the  defendants, if ha rm a t  all, and the  verdict and  juclgmeilt will not Ire 
disturbed u l ~ o n  def t~nt la~i ts '  exceptions to the  questions. T h r  1.11nnge in 
tlie Constitution on the  subject observed and discussed by STACY, C .  J.. 
hut effect not determined. 

SameAl leged  error upon the trial must be prejudicial to defendant 
in order to entitle hinl to a new trial. 

I n  order fo r  a n  award  of a new trial  on allpeal for  alleged e r ronem< 
adniissio~i of evidence upon the  tr ial ,  tlie npprllant must s l ~ o w  error  
~ ) o s i t i \ e  and tangible thtrt has  affected his r ights substaritially and not 
merely theoretically, r .  g ,  t ha t  a clifferrnt result  would have likely 
ensued. 

Criminal Lam 1, d-Exception to exclusion of testimony of witness 
in this case held not presented for review upon the record. 

An exception to t h e  esclusioii of testimony of a witness offered ns a 
sustaining wituess to a cLharacter n i tness  is  not properly presented for 
review on appeal when i t  is  not made to  appear of record tha t  the  witness 
would have qualified and  given the  evidence suggested. 

Criminal Law G j-Instruction as to scrutiny which should be given 
defendants' testimony held not erroneous. 

\\'liere the  defendants in a crirui~ial  proqecution testify in their  own 
I)rlinlf. a n  inctruction t h a t  their  testimony shonltl be scrutinizetl n i t h  
ca lc  to awer t a in  to n h a t  extent,  if any. it waq warped or binsetl by their  
interest. and tha t  clionltl t he  jury then believe them their  tectimony 
chould be given the same crrctit as if they mere disintercstcd. is  f ree  
from error.  

Error in trial for lesser degrees of crime is immaterial \vllcre sentence 
for grater  degree is longer and sentences are to run concurrently. 

Where ~ntl ict inents chnrging conspiracy to  commit a homivltle le iu l t ing  
in murder and lesser degrees of t h e  crime have b e m  c o ~ i ~ n l i d i ~ t ~ d  1 ~ 1 t h -  
out  objection of the defer~dants ,  n l ~ o n  the  motion uf tlefcntl:rnt\ in n r r ~ s t  
nf judgment on the  ground tha t  they were riot required t o  1)leatl to  the 
bill chargillg the  r a i i ou \  lesier degrees of the  offense, it ma3 Iw said 
t ha t  the  plea of not guilt> to  t he  bill c11:lrging the  grcateqt o R e n v  n111)lietl 
to any and a11 offenses cnbseq l~en t l  atltlecl thereto, nit l lont ol~jection, 
relating to tlie same trnn<:iction, hut t he  corl\iction of t h r  d t ~ f m t l a ~ i t s  of 
t he  greatest  tleqree of the  crime is not challenged l)y the motion in nrrest ,  
and the  sentence for t he  greatest  degree being longer t han  tlir combinetl 
sentences tor  the  lesser degree\, and  the sentences ruIinlng c~oncnrrriitly. 
e r ror  committrd with reqpect t o  t he  leqwr degrees would not :\ffrct the  
verdict and  judgment on conl ic t io~i  of the  g r e a t e ~ t  d e g ~ e c  

Criminal Law J b--Jhtion for new trial for imlwopa argument of 
solicitor is addressed to discretion of court. 

A motion to  se t  aside tlie verdict and for n new t r ia l  on the ground of 
alleged prejudicial appcals by the  solicitor in his argument to the jury 
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is addressed to the sound discretion of the trial court which will not be 
reviewed on appeal unless the impropriety of counsel be gross and calcu- 
lated to prejudice the jury, and where the record disc1os:es that the court 
promptly stopped the solicitor on objection of defend:tnts, and a t  one 
time of its own motion directed the solicitor to stay within the record, 
and there is nothing in the record to show the character of the argument 
or that the judge failed to do his full duty, the refusal of the motion by 
the court will not be held for error. 

APPEAL by defendants from Barnhill, J., at  September Special Term, 
1929, of MECKLENBURG. 

Criminal prosecution tried upon indictments charging the defend- 
ants, pursuant to an  unlawful conspiracy or confederation, with (1 )  
the murder of 0. F .  dderhol t ;  ( 2 )  felonious secret assiiult upon T. A. 
Gilbert; ( 3 )  felonious secret assault upon A. J. Roach, and (4)  felonious 
secret assault upon C. M. Ferguson. 

The case g r o w  out of a strike begun 1 April, 1929, and conducted by 
the local branch of the National Textile Workers U n i m  a t  the Man- 
rille-Jenkes Con~pany's  Loray Mill in Gastonia, North Carolina. Head- 
quarters of the union were first established on West Fi.anklin Avenue, 
and a few doors away the Workers International Relit>f, an organiza- 
tion designed to care for strikers and their families, had its head- 
quarters. These union and relief headquarters were demolished on the 
night of 18  April by persons unknown, or a t  least not 3isclosed by the 
record. Members of the union then proceeded to consiruct new head- 
quarters on North Loray Street on a lot leased for the purpose by the 
National Textile Workers Union. Here  they erected a hall and a num- 
ber of tents for  storing supplies and housing strikers and their families. 

Fearing a repetition of what had happened to  their headquarters on 
Franklin Avenue, and not being willing to trust to the ~ ro tec t ion  of the 
"one-sided Manville-Jenkes law," as  was stated in  a letter to Governor 
Gardner by a member of the strike committee, under date of 16 X a y  
(written with the approval of the defendant Beal), the strikers and 
members of the union supplied themselves with firearms, shotguns, 
pistols, etc., established a voluntary system of patrol, and, in this may, 
"determined to defend the new union headquarters a t  all costs." Holes 
were cut in the front wall of the building through whic'i guns could be 
fired without disclosing the identity of the gunners to any one on the 
outside. 

Meetings were held in the front  yard of the premises from time t o  
time, in fact nearly every erening, a t  which the progress of the strike 
and the condition of the workers were discussed by different speakers, 
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and after the close of the meetings five or six guards, armed with shot- 
guns, usually remained to patrol the property. 

The  evidence tends to show that, a t  one of the meetings, probably 
during the latter par t  of May, the defendant Beal, i n  an address to the 
workers, advised them that  they were going to "pull a strike" a t  the 
Loray Mill ;  that  he had sent a delegation to Washington to straighten 
the matter out with the government; that  the bosses, thugs from the 
mill, and officers of the town were trying to tear up  their union and 
break u p  their meetings, but "they were a fighting union-not dreading 
the police a t  all-let them come when they wishn-that he had in- 
structed the guards to be constantly on the alert and to protect erery- 
thing against all comers, police, mill thugs or bosses; and that  the only 
way to win the strike was to shut down the Loray Mill. 

On the night of 7 June,  1929, an encounter took place between police 
officers of the city of Gastonia and those in charge of the union premises, 
which resulted in the killing of 0. I?. Aderholt, chief of policc, the 
mounding of officers Gilbert and Ferguson, and A. J. Roach who came 
with the police, and Joseph Harrison, one of the strikers. 

Of the seven defendants tried and convicted, three came to Gastonia 
in  connection with the strike, Fred Erwin Beal (age 33) of Lawrciice, 
Mass., as  Southern organizer for the National Textile TTorker~ Cnion;  
Clarence Miller, of Kew York, as organizer of the Youth's Section of the 
union, with his wife (age 20),  who orgailized the Children's Section, 
and George Carter (age 23), of Nispah, N.  J., who read about the 
strike and came because he was interested in strikes. The  reinailling 
four, W. M. McGinnis, Louis McLaughlin, Joseph Harrison and K. P. 
Hendricks (age 24), are residents of Gastonia. 

True  bills were returned by the grand jury of Gaston County against 
the defendants and nine others, and, a t  the instance of tho?? indicted, 
the cases were removed to Mecklenburg County for trial. 

d ~ q u s t  Special Term, Mecklenburg Superior Court, Barnhill, J . ,  
Presiding. 

At the request of counsel for the defendants and under instruction 
from the court, a bill of particulars was filed by the solicitor, to which 
the defendants demurred. This was overruled, but on sugg~stion from 
the court, the solicitor filed an  additional bill of particulars, detailing 
facts tending to show a conspiracy on the par t  of the defendants to 
resist the officers and to prevent their entry on the union grounds upon 
which the State expected to rely for a conviction on the charge of 
murder. The  defendants again demurred on the ground of duplicity ill 
the bill and indefiniteness in  the charge; overruled; exception. 
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All sixteen of the original defendants were then put  on tr ial  (pre- 
sumably for the capital offense) under the indictment charging them 
with the murder of 0. F. Aderholt. During the progress of this trial, 
and after a number of witnesses had been examined, one of the jurors 
suffered an  acute attack of emotional insanity and bechame wholly in- 
capacitated for  further jury service; whereupon on Monday, 9 Sep- 
tember, 1929, about the hour of 10 am. ,  the court, as a matter of neces- 
sity, withdrew a juror and ordered a mistrial, remanded the defendants 
to the custody of the sheriff, continued the cause, and took a recess until 
2 :30 p.m. The defendants thereupon moved for their discharge; over- 
ruled ; exception. 

After entering the above order and before leaving the bench, but after  
the jury had been discharged, the court discovered thai one of the de- 
fendants was not present in court when the order of mistrial was 
entered, whereupon the absent defendant was sent for and after learning 
that he was ill and had left the court room at  his own request, in the 
custody of the sheriff, the court a t  11 a.m. directed the clerk to strike 
out the entry, "recessed until 2 :30," and in  the presence of all the 
defendants, the entire proceedings of the day were repeated, except the 
defendants declined to renew their motions. Objection to this pro- 
cedure; overruled; exception. 

September Special Term, Necklenburg Superior Cowrl, Barnhill, J . ,  
Prtlsiding. 

T h e  defendants were again placed on trial a t  a special term of court 
which convened 30 September, 1929. Immediately after the opening 
of court the defendants, and each of them, moved for  their discharge 
upon the ground that  they had once been put in jeopardy and ought not 
to be tried again on the same indictment; overruled; exception. 

Ahnouncement having been made in open court that  the State would 
not ask for a first degree verdict on the murder charge, hut for  a verdict 
of second degree only, or manslaughter, as the evidence might disclost, 
the solicitor moved that  the four bills of indictment be consolidated 
and tried as different counts in a single indictment, which motion was 
allowed (without objection so f a r  as appears from the record proper) ; 
whereupon a no!. pros. with leave mas taken as to all the defendants, save 
the seven above mentioned who were ruled to  tr ial  over their renewed 
objections. 

On  the evening of 7 June, 1929, a largely attended meeting was held 
on the union grounds. The  gathering was addressed by Pau l  Shepherd, 
Vera Bush and the defendant Beal, each in turn  speaking from a plat- 
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form in front  of the building provided for the purpose. A \ l t h o ~ g h  the 
strike had been in  progress for a month or more, seven or eight hun- 
dred employees were still working in the Loray Mill, and it n a s  the 
intention of the strikers to form a picket line arid march to the mill that 
evening. P lans  for the march were discussed by the speakers, and some 
of their remarks were quite extreme. A disturbance occurred nhile 
Vera Bush or Fred Beal mas speaking, occasioned by someone throwing 
eggs or missiles a t  the speaker, followed by an effort on the part of qonw 
of the strikers to rjcct the intruder from the premises, during which a 
shot was fired by some unidentified person and several blows were struck. 
This created quite a bit of excitement and looked a t  first as if a riot 
might ensue, though no great harm resulted from it. 

After the speaking, the picket line was formed and started tonartls 
thc mill, but this was stopped and turned back by the police at thc rail- 
road crossing near Franklin Avenue-peaceably and by simple requests 
according to the testimony of the police; forcibly and by brutal assault, 
according to the evidence of the picketers. As the picket line, which 
never reached the mill, was returning bctwccn 9 :00 and 9 3 0  p 111.. Xrs .  
Walter Grigg telephoned police headquarters and said:  "If we cver need 
your protection, we need it now on North Lorap S t r e ~ t . "  I n  consc- 
quence of this call, four policemen, Chief Xderholt, Gilbcrt, Ferpuson. 
Adam Hord,  and with them A. J. Roach, got into a city car, a Ford 
sedan, and drore to the union headquarters. 

The attitude of the crowd towards the officers as they arrivctl, 111- 
cluding those in charge of the union premises, was other than s p i p a -  
thetic, if not actually threatening. ,I number of guards with shotguns 
were patrolling t h ~  grounds-some stationed within the building ::lid 
others on the lot outside. ,Is the officers came up and started upon the 
premises, some girls from across the street were hcr,rtl to cry out and 
say, "Do your duty, guards ! Do your duty!" 

There i s  eridence tending to show &hat Aderholt and Gilbert, followed 
by Roach, were the first to enter upon the union lot. They approached 
one of the guards-either Harrison or Carter-who was asked by Xder- 
holt :  "What is the trouble here?" and received the reply:  "It is none 
of your damn business." The guard then drew his gull upon Gilbert, 
who grabbed the gun and succeeded in  taking it from him;  whereupon 
the chief remonstrated with the guard, saying: "You ought not to draw a 
gun on an  officer for nothing," and told Gilbert to put  him under arrest 
for  an  assault in drawing his gun, which Gilbert did. 

The  evidence of George Carter  is  to the effect that he was the guard 
in  question and that, as the officers approached, he walked over to meet 
them and asked Gilbert, who was in  the lead, if he had a warrant, to 
which Gilbert answered: "I don't need any G- d- warrant." The 
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witness further testified that Gilbert then flashed a pistol in his face 
and grabbed his gun, taking hold of the barrel with his left hand. The 
State contends that Joseph Harrison was the guard first approached. 

But passing for the moment this particular disputc~, the evidence 
further tends to show that, leaving Gilbert and the guard (Harrison or 
Carter) where they had met near the front of the yard, Aderholt and 
Roach ~roceeded in the direction of the union hall, the former going to 
the back and the latter to the front of the building. Roach testified that 
he met a guard near the door, asked him what the trouble was, and 
received the reply, "None of your damn business.'' He  told the guard 
to put up his gun, when some woman at the front hollered out, "You 
will find out whether they will shoot or not." On reaching the front 
door and looking inside, Roach said he saw four men, orle of whom he 
recognized as the defendant Beal, with shotguns leveled towards him. 
Just at  this time Chief Aderholt came from around th.- building and 
instructed Roach not to go inside. Aderholt and Roach t3en turned and 
rejoined Gilbert who was still in the front yard with the guard whom 
he had in  custody. 

As the three officers started away with the guard whom Gilbert had 
under arrest, there were shouts from outside as well as inside the build- 
ing of, "Turn him loose!" and "Shoot them! shoot, shoot!" followed 
immediately by a shot which came from the direction of the building, 
then two more shots were heard, then a volley of 15 or 213. 

When the smoke cleared away, it was discovered that Aderholt. Gil- 
bert and Roach had been shot down, the first mortally, and the last two 
seriously, wounded. Joseph Harrison (who, according to the State's 
evidence, was in the custody of Gilbert at  the time) was also wounded, 
as well as Ferguson, who remained near the automobile from the time 
the officers arrived on the scene. 

I t  was the theory of the defendants that the injured officers were 
victims of their own guns, and .to this end quite a bit of evidence was 
offered tending to show ill will or displeasure on the part of some to- 
wards the strikers, coupled with alleged threats to destroy the union 
headquarters and to break u p  the meetings held there; also, that Gilbert 
and Roach had been drinking on the afternoon and evening of 7 June 
(but this was strenuously denied, if not satisfactorily rebutted) ; and 
further that at  the time the picket line was dispersed, Gilbert is alleged 
to have said to a fellow officer: "Let's go down there and kill the whole 
damn bunch of s- o-- b-s. We had as well do it now as later.'' 

On the other hand, the State alleged and offered evidence tending to 
show that the strikers had conspired to enter the Loray Mill on the 
evening in question and to remove therefrom, forcibly or otherwise, the 
employees engaged in  their work; and had purposed to resist to the 
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death the officers of the law, should they interfere with their plans or 
come upon the union grounds. The  view of the prosecution prevailed 
with the jury. Tha t  of the defense was rejected. 

What  part ,  then, if any, did each of the defendants take in this un- 
fortunate tragedy, as disclosed by the State's case? For  present pur- 
poses, the inculpatory evidence only need be stated, as the defendants 
have challenged its sufficiency by separate demurrers or motions to 
nonsuit under C. S., 4643. The exculpatory evidence, offered by the de- 
fendants, was not accepted by the jury. Indeed, the cross-examination 
of the defendants' witness, Pau l  Shepherd, gives strong corroborating 
support to much of the State's case. 

The  evidence tends to show that  the defendant Beal had participated 
in a number of strikes, in the New England States, before coming to 
Charlotte in December, 1928, as Southern organizer and representative 
of the Sa t iona l  Textile Workers Union-an organization which he 
helped to form of various unions during the ~ r e v i o u s  September-that 
he went to Gastonia and orgariizcd a local branch of the union i n  
March, 1929; and that  on 1 April  following, a strike was called a t  the 
Loray Mill. I n  addition to the advice which he is  alleged to have given 
in a speech during the latter par t  of May, heretofore mentioned, his 
address a t  the union headquarters on the evening of 7 J u n e  (delivered 
apparently after the disturbance occasioned by the egg-throwing) brings 
him closer to the tragedy, as witness the following extracts, detailed by 
a number of witnesses : 

"We are going to have the biggest strike we have ever had. . . 
Go, fellow-workers, go . . . Go to the mill and drag them out." 
(R., pp. 63 and 71.) "Form a picket line, go to the mill and go inside 
the mill, and if anybody bothers them shoot, and shoot to kill." (R., 
p. 124.) "Mill thugs and policemen, dir ty devils, get them down and 
beat hell out of them. Shoot and shoot to kill." (R., p. 95.) "The 
mill thugs and stool pigeons have come down here to raise trouble, and 
we are  not going to have it. I want the guards to arrest any one that 
they catch doing anything around here that  they ought not to, and bring 
them to  me, and what I will do won't be good for them." (R., p. 42.) 

0. L. Glymph testified: "Beal said the time had come to form a picket 
line and go to  the mill and drag them out. Tha t  they would never win 
the strike unless they shut the mill down. Said, if they had to fight 
they could fight, and if i t  took bloodshed they could shed i t ;  that they 
had done that  before." 

Otto Mason testified: "McGinnis fired the first shot. H e  was about 
six feet from the south corner of the union building, facing the street 
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in front. To the best of my knowledge Beal is the man who hollered, 
'Shoot him!' " (R., p. 50.) 

J. Robert Holly testified: "I heard Beal, in several speeches, refer to 
the police. He  called them 'tin-star deputies.' H e  said they didn't haye 
any right to shoot and wouldn't shoot, and begged them to go ahead and 
form a picket line. . . . They kept the guns and ammunition in 
the inner office of the union hall. I don't know exactly how many guns 
they had there, but approximately seven or eight shotgul~s and I think, 
one pistol." 

A. J. Roach testified that as he approached the front door of the 
union hall he recognized the defendant Beal as one of the men with a 
shotgun leveled at  him. 

Beal himself testified that he was inside the inner office of the union 
building when the shooting occurred; that he took Joe Harrison to the 
hospital-went from there to his rooming house-caught a taxi in the 
center of town and drove to Charlotte-spent the night in Charlotte and 
left next morning for Spartanburg, S. C., going by way of Pinerille and 
Rock Hill, rather than drive through Gastonia-was arl-ested in Spar- 
tanburg and brought back to North Carolina. 

I t  is in evidence that about three weeks prior to the sI,ooting, the de- 
fendant McGinnis told Will Grady that he was one of the union guards, 
and is quoted as saying: "We have got plenty of guns and ammunition 
and men that knows how to use them, and the first dainn officer that 
comes up there, that ain't got no business there, chances are he will be 
carried out." 

On the night of the tragedy RlcGinnis was seen standing at the corner 
of the building with a shotgun pointed in the direction of the officers, 
and when they attempted to arrest Harrison, he hollerc~d, "Turn him 
loose, turn him loose," jumped up off the ground two or three times and 
fired his gun in  the direction of the officers. (R., p. 43.) This was the 
first shot fired. (R., p. 50.) I t  hit officer Gilbert. (R., p. 106.) 

Lams MCLAUGHLIN. 

The first two shots came from the front of the building where McGin- 
nis and McLaughlin were standing. The defendant McLaughlin told 
the sheriff of Cleveland County that he fired the second shot. Just fired 
in the bunch of officers. (R., p. 39.) 

After the shooting, the defendant Carter went into one of the tents, 
just back of the union hall, and got under a cot, taking his gun with 
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him, which he continued to try to use. Bs they pulled him out from 
under the cot, one of the officers remarked: "You shot the chief and you 
are fixing to shoot some of us," to which he replied: "The only reason 
I did not shoot you, I could not get my gun in position, or I would 
have done it." (R., p. 129.) H e  denied having shot the chief, but said : 
"I stopped him. I was the third man that shot. That is what I get 
$40 a meek for." 

The State's evidence tends to show that the defendant Harrison was 
the guard who drew his gun on Gilbert as the officers came upon the 
union premises; and that he was present, armed with a shotgun, in 
furtherance of the unlawful conspiracy among the defendants. He  
heard the defendant Beal advise the strikers that they were a fighting 
union-not afraid of the police-had guards of their own who would 
take care of their property, etc. H e  was shot and found lying with the 
officers on the ground, close to Roach, after the encounter. 

I t  is in evidence that when the officers came up, the defendant Hen- 
dricks was rather conspicuous, got up on an ice box and crowed like a 
rooster. (R., pp. 70 and 72.) After the shooting, he ran into a neigh- 
boring house and wanted to hide. There he is reported as saying: "We 
killed Chief AderhoIt and Tom Gilbert, and I think Roach and one of 
our men is dying." H e  was described as being "scared to death-white 
as he could be." Speaking' of his gun, he is alleged to have said : "I shot 
the damn thing out and throwed i t  to Vance Tramble and run." Hen- 
dricks was one of the guards stationed to protect the union headquarters 
and was present at one of the incendiary or inflammatory speeches made 
by the defendant Beal. (R., p. 75.) 

The defendant Miller was guard manager of the tent colony. (R., 
p. 91.) Deputy Sheriff W. P. Upton arrived at the union hall within a 
few minutes after the shooting, saw Miller and asked him what the 
trouble was. He  said, "If you will come inside I will try to explain it 
to you." Inside, the officer found five shotguns set at  intervals of 6. 
8 or 10 feet along the south side of the building, together with a lot of 
shells and cartridges. The shells were loaded with No. 4 shot, the size 
that hit the officers. When Miller was arrested, the officer asked him 
tvho did the shooting. He replied: "You know we have had the union 
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headquarters torn down by thugs and we are going to pn tec t  this one." 
H e  further said the officers came down there and he ordered them off 
the premises. 

After laying the proper predicate therefor, several witnesses were 
permitted, over objections duly entered, to give in evidence dying decla- 
rations of the deceased to the  effect: "I don't see why they shot me." 
. . . "I don't know why any one wanted to shoot me.'' . . . "I 
don't know why they shot me in  the back. I never did them any harm." 
. . . "I don't know why they shot me in the back and killed me. I 
didn't do anything." Motions to strike; overruled; exceptions. 

On cross-examination, and over objections duly entered, the defendant 
Beal was asked if he did not distribute to the strikers through the 
union headquarters, before and during the strike, a Coinmunist news- 
paper, published in New York, known as The  Daily Worker, which 
contained several communications critical of the mill owners and police 
officers of the city of Gastonia, to which he replied: T h e y  were not 
distributed under my supervision. I just asked for them. I requested 
them to be sent there and then let anybody take them who wanted them. 
This was some time during the strike." (R., p. 234.) The witness had 
already testified, without objection, to a letter signed by him and pub- 
lished in said paper under date of 28 May, 1929. 

On cross-examination and over objections duly entered, Mrs. Edith 
Saunders Miller, wife of the defendant, Clarence Miller, was required 
to read from a publication, the substance of which she admitted teaching 
the strikers' children, as follows : 

1. "Wherever workers go on strike on what. side do you find the Gov- 
ernment? The answer came in the Southern strikes with very great 
speed. Immediately the State troopers were ordered out on strike duty. 
Immediately the National Guard were ordered out to shoot down and to 
bayonet men, women and children on the picket line. I t  is clear where 
the government stands. The government stands with the bosses against 
the strikers. The government stands for slavery for the workers, misery 
and starvation for the workers' children. The government stands for 
child labor. The government is the tool of the bossc?s against the 
workers.') 

2. '(Strikers' children! W e  call upon you to join thj? 'Young Pio- 
neers,' an  organization of workers' children all over the country. The 
Young Pioneers is that  organization of the workers' children which 
fights for better conditions of the workers' children all the time; which 
fights against child labor; which fights against bosses' government; 
which fights for a workers' and farmers' government just like they have 
in  Soviet Russia." 
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Again, for purposes of impeachment only, certain questions were pro- 
pounded to this witness and answered, over objections duly entered, as 
follows : 

"Q. Have you not taught in Gastonia that there is no God? 
(No answer.) 
"Q. Mrs. MiIler, I ask you this question: (Do you believe in the exist- 

ence of a Supreme Being who controls the destiny of men, who rewards 
their virtues or punishes their transgressions here or hereafter?' 

"A. No. I believe that man controls his own destiny. 
"Q. Therefore, taking an oath and appealing to this Supreme Being 

would have no effect on you? 
"A. I say any oath I take to tell the truth has a binding effect on me. 
"Q. When you take i t  on the Bible and appeal to God, would that 

have any effect on you? 
"A. Yes, it is an oath. Any oath will have an effect on me. 
('Q. You might take it on an almanac just as you woul! on a Bible 

and it would have the same effect on you, wouldn't i t ?  
"A. Yes-I'd tell the truth." 
Just prior to the foregoing part of the cross-examination, to which 

exceptions were duly taken and entered, the witness testified, without 
objection, as follows : 

"I testified in the habeas corpus hearing and took an oath to tell the 
truth. P u t  my hand on the Bible for the purpose of testifying in this 
case. I have taken the oath. P u t  my hands on the Bible, swore to tell 
the truth, the whole truth, and nothing but the truth, so help me, God." 

The defendants proposed to show by Plummer Stewart, a practicing 
attorney of the city of Charlotte, "that he knew the defendants' witness, 
S. W. McKnight, knew his reputation and it was good." Objection; 
sustained; exception. 

The substance of the following excerpt from the court's charge to the 
jury forms the basis of several exceptive assignments of error:  

"Certain of the defendants, to wit, Beal, Carter and Hendricks, went 
on the stand and testified in their own behalf and so the court instructs 
you that when you come to consider the evidence of these three defend- 
ants, the law requires that you shall remember their relation to the case 
as defendants, the interest which they have in the result of your verdict, 
and to scrutinize their testimony with care to the end that you may 
determine to what extent, if any, their testimony has been biased by 
their interest, . . . and having so considered it, you will give to 
their testimony such weight as you consider i t  is entitled to and if you 
believe them you should give their testimony the same weight as you 
would give the testimony of any other credible witness." 
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There was a motion in arrest of judgment upon the second, third and 
fourth counts, on the alleged ground that the defendants were not re- 
quired to plead to the bills containing thme charges; o~erruled;  ex- 
ception. 

The defendants lodged a motion that the court set aside the verdict in 
its discretion for alleged prejudicial appeals of the solicitor in his clos- 
ing argument to the jury; overruled; exception. 

Verdicts: Guilty of murder in the second degree as to each of the 
defendants on the first count; guilty as charged as to each of the defend- 
ants on the second and third counts; and guilty of an assault with a 
deadly weapon as to each of the defendants on the fourth count. 

Judgments: As to the defendants Beal, Carter, Harrison and Miller, 
and each of them, imprisonment in the State's prison for a term of not 
less than 17 nor more than 20 years on the charge of murder or the 
first count; 10 years on the second count-the two sentences to run con- 
currently-and prayer for judgment continued on the third and fourth 
counts. As to the defendants, McGinnis and McLaughlin, and each of 
them, imprisonment in the State's prison for a term oE not less than 
12 nor more than 15 years on the charge of murder or the first count; 
not less than 5 nor more than 7 years on the second count-the two sen- 
tences to run concurrently-and prayer for judgment continued on third 
and fourth counts. As to the defendant Hendricks, imprisonment in 
the State's prison for a term of not less than 5 nor more than 7 years 
on the charge of murder or the first count; 5 years on the second count- 
the two sentences to run concurrently-and prayer for judgment con- 
tinued on the third and fourth counts. 

The defendants appeal, assigning errors. 

Attorney-General Brummitt, Assistant Attorney-Genwal Nash and 
A.  G. Mangum for the State. 

I .  E. F e r g w m ,  Thomas W .  Hardwick and J .  P. Flowers for de- 
f endants. 

STACY, C. J., after stating the case: The one overshadowing circum- 
stance, appearing on the record, which gives decided color and tone to 
the State's case, is that, when the shooting was over and the smoke of 
the guns had cleared away, it was discovered that three of the officers, 
and Roach who came with them, had been shot, one slightly hurt, two 
seriously injured, and the chief of police mortally wounded; while the 
defendants, with the exception of Joseph Harrison, were unharmed. 

The case in brief, from the State's viewpoint, is simply this: Ader- 
holt, Gilbert and Roach were shot down, being hit in the back, at least 
Aderholt was, while going with the guard under arrest from the front 
yard of the union premises to the city car. Ferguson, wh'3 was standing 
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a short distance i n  front of them and near the automobile, was also shot. 
The fact that  the defendant Harrison was shot down a t  the same time 
and found lying with the officers would seem to indicate that he, and 
not George Carter who sustained no injuries, was the guard with the 
officers i n  the line of fire; leastwise the evidence clearly permits the 
inference, if i t  does not compel the conclusion. 

Under these circumstances, the prosecution evidently contended with 
convincing logic that  to accept the suggestion of the defendants that the 
injured officers were the victims of their own guns would be to reject all 
the natural evidence in  the case and to substitute theory for fact. At 
any rate, the inculpatory circumstances, appearing on the record, are 
quite sufficient to carry the case to the jury as against each and all of 
the defendants. S. v. Allen, 197 S. C., 684, 150 S. E., 337. 

The practice is now so firmly established as to admit of no questioning 
that, on a motion to nonsuit, the evidence is to be considered in its most 
favorable light for the prosecution. S .  v. Rountre~,  181 S. C., 535, 106 
S. E.,  669. And further, the general rule is, that, if there be any evi- 
dence tending to prove the fact in issue, or which reasonably conduces to 
its conclusion as a fairly logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture in regard to it,  the case 
should be submitted to the jury;  othern-ise not, for  short of this, the 
judge should direct a nonsuit or an acquittal in a criminal prosecution. 
8. 1 % .  T'lnson, 63 N. C., 333. But if the evidence warrant a reasonable 
inference of the fact i n  issue, it is for the jury to say whether they are 
convinced beyond a reasonable doubt of such fact, the fact of guilt. 
S. v .  JlcLeod, 198 N. C., 649; S. v. Black~uelder, 182 N. C., 899, 109 
S. E., 644. 

Indeed, as to the defendant B e d ,  his immediate departure from the 
community was a circumstance worthy of consideration by the jury, 
especially in view of the fact that he was regarded as the guiding genius 
of the strike, and, as the State contends, had couriseled violence. S. ti. 
Null,  196 N. C., 351, 145 S. E., 677; S. v. Lawrence, 196 N. C., 562, 
146 S. E., 395; S .  2;. S f e w a ~ t ,  189 K. C., 340, at  p. 347, 127 S. E., 260; 
S. v. Xalonee, 154 N .  C., 200, 69 S. E., 786. i4nd while the absence of 
the defendant Harrison from the witness stand, as a matter of law, 
created no presumption against him, and was not a proper subject for 
comment by counsel in  arguing the case before the jury, nevertheless his 
failure to testify, of necessity, left the jury to infer the facts without 
the benefit of any statement from him. S. v. Tucker, 190 K. C., 708, 
130 S. E., 720; 8. v. Bynum, 175 N.  C.,  777, 95 S. E., 101. 

That the defendants had conspired and hnlawfully agreed anlong 
themselves to resist the officers to the death, and to shoot and shoot to 
kill, in case their plans were interrupted or their purposes frustrated, 
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as alleged and contended by the State, is a permissible inference from 
all the facts in  the case. The  evidence tends to show thai, instructions to 
this effect were given by Beal and executed by the defendants. S. v. 
Wrenn, 198 N. C., 260, 151 S. E., 261. 

Thus the State made out a prima facie case of conspiracy against the 
defendants, rendering the acts and declarations of each, done or uttered 
in furtherance of the common design, admissible in eridence against 
all, and the demurrers to the evidence were properly overruled. S. v. 
Ritfer, anfe, 116, S. c., 197 N. C., 113, 147 S. E. ,  733. "Every one 
who enters into a common purpose or design is equally deemed in law 
a party to every act which had before been done by ths others, and a 
party to every act which may afterwards be done by any of the others, 
i n  furtherance of such common design." S. v. Jackson, 82 N .  C., 565. 

Moreover, i t  is a settled principle of law, apparent l*~ applicable to 
the facts of the instant case, that where a number of persons aid and 
abet each other in  the commission of a crime, all being present, all are 
principals and equally guilty. S. v. I1a1-t, 186 N. C., ii82, 120 S. E., 
345; S. v. Jarretl, 141 N .  C., 722, 53 S. E., 127. 

With respect to the demurrer interposed by the defendants to the bill 
of particulars filed by the solicitor, it is perhaps sufficient to say that, 
i n  this jurisdiction, a bill of particulars is not regarded as a part of the 
indictment. I t  may be amended at  any time, with pelmission of the 
court, on such terms or under such conditions as are just, and is not 
subject to demurrer. 8. v. Wadford, 191  K. C., 336, 339 S. E., 608. 
The office of a bill of particulars is to advise the court, and more par- 
ticularly the accused, of the specific occurrences intended to be investi- 
gated on the trial, and to regulate the course of the evidence by limit- 
ing i t  to the matters and things stated therein. C. s., 4613; ilfcIlona7d 
v. People, 126 Ill., 150; 31 C. J., 752. 

The demurrer to the bill on the grounds of duplicity and indefinite- 
ness, was likewise properly overruled. S. v .  Knotts, 168 R. C., 173, 83 
S. E., 972. C. S., 4623, provides against quashal for infwmality if the 
charge be plain, intelligible and explicit, and sufficient matter appear in  
the bill to enable the court to proceed to judgment. S ,  v. Haney,  19 
N. C., 390. Besides, duplicity is ground only for a motion to quash, 
made in apt  time, and is cured by verdict. S. v. Burnc~ff,  142 X. C., 
577, 55 S. E., 72. By  apt time, in this connection, is meant before plea, 
for after plea of not guilty i s  entered, a motion to quash is allowable 
only in the discretion of the court. S. v. Burnett, supra. 

Nor were the defendants entitled to their discharge because of the 
order of mistrial, entered at  the August Term as a matler of physical 
necessity, i. e., the insanity of one of the jurors. S. v. Tyson, 138 N. C., 
627, 50 S. E., 456. I t  is now the approved practice that in cases of ne- 
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cessity, which are of two kinds, "physical necessity and the necessity of 
doing justice," a mistrial may be ordered in capital as well as other 
cases. S. v. Bell, 81 N .  C., 591; S. v. Wiseman, 68 N. C., 203. 

Even under the decisions in  S. v. Garrigues, 2 K. C., 241, I n  r e  Spier, 
12 N .  C., 491, and S. v. Ephraim, 19 N .  C., 162, where the authority of 
the court to order a mistrial i n  capital cases, without the consent of the 
accused, was restricted to "urgent and overruling necessity," and denied 
as a discretionary right, the present order could readily be upheld. But 
the strictness of these earlier decisions has been greatly relaxed in a 
number of the more recent cases. 8. v. Cain, 175 N. C., 825, 95 S. E., 
930; S. v. Upton, 170 N .  C., 769, 87 S. E., 328; S. v. Dry, 142 N. C., 
813, 67 S. E., 1000; S. v. Prince, 63 3. C., 529; 8 R. C. L., 153. 

The law on the subject i s  stated in 8. v. Tyson, supra, as follows: 
" I t  is well settled, and admits of no controversy, that  in all cases, capital 
included, the court may discharge a jury and order a mistrial when i t  is 
necessary to attain the ends of justice. I t  is a matter resting in the 
sound discretion of the trial judge; but in  capital cases he is required to 
find the facts fully and place them upon record, so that upon a plea of 
former jeopardy as in this case, the action of the court may be reviewed." 

And in 8. v. Cain, supca, the following was quoted from 8 R. C. L., 
153, with approval: "Under the strict practice which anciently pre- 
vailed, in England at least, the discharge of the jury in a crimiilal case 
for any cause after the proceeding had advanced to such a stage that 
jeopardy had attached, but before a verdict of acquittal or conriction, 
was held to sustain a plea of former jeopardy, and therefore to operate 
practically as a discharge of the prisoner. I n  deference, however, to 
the necessities of justice, this strict rule has been greatly relaxed and the 
general modern rule is that the court may discharge a jury nithout 
working an  acquittal of the defendant in any case where the ends of 
justice, under the circumstances, ~ ~ o u l d  otherwise be defeated." 

The fact that one of the defendants, of his own volition, had tem- 
porarily absented himself from the court room when the order of mis- 
tr ial  was first entered, did not deprive the court of the power, on learn- 
ing of the situation, to strike out the order of recess and repeat the 
proceedings in  the presence of all the defendants, if such were necessary, 
which may be doubted, the dictum in S. v. Alman, 64 N .  C., 364, to the 
contrary notwithstanding. T o  hold otherwise on the facts of the 
present record would be to "strain a t  a gnat, and swallow a camel."- 
Matt. 23 :24. "The judge is not a mere moderator, and i t  mould detract 
very much from the efficiency and economy of the administration of 
justice if he  were hampered with arbitrary rules as to matters which 
have always been committed to his sound discretion." S. v. Southerland, 
178 N.  C., 676, 100 S. E., 187. 
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The order of mistrial in the instant case was fully justified, indeed 
rendered necessary, by the facts found by the court, fully set forth in 
the record, and the motion of the defendants for their discharge upon 
this ground was properly denied. S. v. Dry,  supra. 

I t  follows, therefore, as a necessary corollary, that, if the order of 
mistrial were properly entered, and we think it was, the defendants' 
subsequent plea of former jeopardy cannot be sustained. S, v. l'yson, 
supra; S. v. Scruggs, 115 N. C., 805, 20 S. E., 720; S. v. Carland, 90 
N. C., 668; S. v. Washington, 90 N. C., 664. I n  capital cases as well as 
others, where, for sufficient cause found and set forth in the record, thc 
judge discharges the jury before ~ e r d i c t ,  it is proper to hold the pris- 
oner for another trial. S. v. Jefferson, 66 N. C., 309. 

I n  passing, i t  may be added that if the defendants wwe not on trial 
for murder in the first degree at  the August Term, which does not 
affirmatively appear from the record (our only source of judicial knowl- 
edge, Southerland v. Crump, ante, 111)) the discharge of the jury 
was a matter resting in the sound discretion of the court. S. v. Guthrie, 
145 N. C., 492, 59 S. E., 652. And i t  is further suggested, that, assum- 
ing the proceeding at  the August Term was for the capital offense, the 
defendants have not again been put on trial for their lives. But we 
have considered these exceptions as debated on brief. 

The defendants stressfully contend that the dying declarations of the 
deceased, 0. F. Aderholt, as detailed by a number of witnesses, should 
have been excluded, because, i t  is said, they contain expressions of 
opinioi~, rather than statements of fact, and do not purport to identify 
the defendants as the persons who did the shooting. T h ?  State, on the 
other hand, says that to sustain these exceptions would be to sacrifice 
the principle under which dying declarations are received in evidence 
to a mere form of words. 

I t  will be readily conceded that dying declarations which state only 
opinions or conclusions of the declarant are not admissit~le in evidence. 
8. v. Williams, 67 N. C., 12;  S. v. Jefferson, 125 N. C., 712, 34 S. E., 
648; Underhills Crim. Ev. (3d),  244. 

Proper foundation or predicate was laid for the introduction of the 
dying declarations in  question, and the ruling of the court in admitting 
them is fully sustained by what was said in S. v. Frankr'in, 192 N. C., 
723, 135 S. E., 859; S. v. a a l l ,  183 S. C., 806, 112 S. E., 431; S. v. 
William, 168 N. C., 191, 83 S. E., 714; S. v. Bohanon, 142 N. C., 695, 
55 S. E., 797, and 8. v. Mace, 118 N. C., 1244, 24 S. E., 798. 

The general rule is, that, i n  prosecutions for homicide, declarations 
of the deceased, made while sane, when in extremis or i n  articulo mortis, 
and under the solemn conviction of approaching dissolution, concerning 
the killing or facts and circumstances ~vhich go to make up  the res 
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gestce of the act, are admissible in  evidence, p r o d e d  the deceased, if 
living and offered as a witness in the case, would be competent to  testify 
to  the matters contained in  the declarations. S. v. Shelton, 47 N. C., 
360; S. v. Williams, 67 N. C., 1 2 ;  S .  c. Jlills, 91 N. C., 594; 8. v .  
Behrman, 114 N .  C.,  797, 19 S. E. ,  220; S. v. Jefferson, supra; 8. c. 
Laughter, 159 N .  C., 488, 74 S. E., 913; Tafham v. i41fg. Co., 180 N. C., 
627, 105 S. E., 423; TVilliams z9. R. R., 182 3. C., 267, 108 S. E., 915; 
Dellinger 2;. Building C'o., 187 N. C., 845, 123 S .  E., 78;  Lockhart on 
Evidence, 148; 21 Cyc., 974; 1 R. C. L., 527. 

We have a number of decisions to the effect that  dying declarations 
are admissible in  cases of homicide whrn they relate to the act of 
killing, o r  to  the circumstance so immediately attendant thereon as to 
constitute a par t  of the res gestle, and appear to  have been made by the 
victim in  the present anticipation of death, which ensues. S. v. 
Laughter, supra. I t  is  not always necessary that thc deceased should 
express a belief in his impending demise; it is  sufficient if the circum- 
stances and surroundings in which he is  placed indicate that  he is  fully 
under the influence of the solemnity of such a belief, and so near the 
point of death as to "lose the use of all deceit7'-in Shakespeare's phrase. 
S. 7'. Hu,qle~j, 158 X. C., 608, 7 3  S. E.,  995. I n  S. L) .  I'iTghman, 33 
N. C., 513, the Court said:  "It is not necessary that  the person should 
be in  articulo mortis ( the  very act of dying) ; it  is sufficient if he be 
under the apprehension of impending dissolution, when all motive for 
concealment or falsehood is  presumed to be absent, and the party is in a 
position as solemn as if an  oath had been administered." 

It is the uniform holding, here and elsewhere, that  dying declarations, 
otherwise admissible, are not rendered incompetent by reason of the fact 
that  they contain statements tending to show provocation, or the want 
of it, on the par t  of the accused, when such utterances relate immedi- 
ately to  the act of killing, for  then they are regarded as "short-hand 
statements of fact." Xarshall v. Telephone Po., 181 N.  C., 292, 106 S. E., 
818; S. V. Mace, supra; 8. v. Crean, 43 Mont., 47, -Inn. Cas., 1912C, 
424, and note. Touching this point, the following from Chamberlayne 
on Evidence was quoted with approval in 8. v. Williams, 168 N. C., 
191, 83 S. E., 714: 

('A sufficient administrative necessity for accepting an inference or 
conclusion in  a dying declaration is  furnished where a large number. of 
minute ph~nomena,  often so intangible and interblending as to forbid 
effective individual statement, are given by tho declarant in the form of 
a 'collective fact,' often the only way in  which a speaker can n-ell express 
himself. Thus, a declarant may properly state tliat a given shooting 
was an  'accident' or  tliat he had been 'butchered' by the malpractice of a 
doctor, and so forth. E r e n  ~vhere  a considerable element of voluntary 
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or intentional reasoning is present, the declaration may simply amount 
to the statement of a fact in a vigorous and striking way, summarizing a.  
number of facts in a single vivid expression, e. g., 'He shot me down like 
a dog.' " 

Nor was i t  error in  the instant case for the trial court to overrule the 
defendants' objections to the dying declarations of the deceased on the 
alleged ground that they did not purport to identify the defendants as 
the persons who did the killing. The  statements of the deceased, in  
detailing the facts attending the infliction of his fatal  wounds, were 
evidently intended to relate to those who were present with guns, shoot- 
ing, and the conclusion is permissible that his referenced were to the 
defendants or  to those on trial. S. v. Arnold, 35 N. C., 154. But  even 
if this were doubtful, such doubt on the  facts of the   resent record 
would only affect the weight, and not the competency, of the declara- 
tions. S. v. Watkins, 159 N. C., 480, 75 S. E., 22. 

The cross-examination of the defendant Beal with resptct to the dis- 
tribution among the strikers of a Communist newspaper, known as The 
Daily TT70rker, was competent as tending to show the purposes and 
objects which the members of the union had in mind, anc the methods 
by which they proposed to accomplish those objects. I t  is a permissible 
inference that, as these publications containing criticisms of the police 
officers of the city of Gastonia, were distributed through the union 
headquarters, the members of the organization thereby intended to make 
such criticisms their criticisms, and any suggestions contclined therein, 
their suggestions and advice. Spies v. People, 122 Ill., 1, 3 Am. St. 
Rep., 322, a t  p. 444; S. c., 123 U. S., 131. 

Furthermore, i t  is a n  unquestioned truism that the crosf-examination 
of a witness may be pursued by counsel as a matter of right so long as 
i t  relates to facts in  issue or relevant facts which were the subject of his 
examination-in-chief. Milling Co. 21. Elighu~ay Corn., 190 N. C., 692, 
130 S. E., 724. When, however, it is sought to go beyond the scope of 
the examination-in-chief, for purposes of determining the interest or 
bias of the witness and to impeach his credibility, the method and dura- 
tion of the cross-examination for these purposes rest largely in the 
discretion of the trial court. S. v. Patterson, 24 N. C., 346; Wigmore 
on Evidence (2d ed.), see. 944 et ~seq.;  28 R. C. L., 445. I n  8. v. 
Davidson, 67 N. C., 119, i t  was said that the tendenc;~ of modern 
decisions is to allow almost any question to be put to a witness, and to 
require him to  answer it, unless i t  should subject him to a criminal 
prosecution. This was approved in S. v. Lawhorn, 88 N. C., 634, and 
S. v. Robertson, 166 N. C., 356, 81 S. E., 689. But  in  S. 21. Winder, 
183 N. C., 776, 111 S. E., 530, i t  was suggested that  the rule, thus 
broadly stated, was subject to some exceptions, and called attention to 
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the opinion in  S. v. Holly, 155 N. C., 485, $1 S. E., 450, and what was 
said therein as to  colIatera1 testimony on the question of character. 

The  strike, i t  should be remembered, was being conducted by the 
National Textile Workers Union, of which the defendant Beal was an 
officer and representative. The  evidence tends to show that  he was in 
reality the leader of the strikers and their chief counsellor. Hence, i t  
was competent to cross-examine hini as to the par t  he took in the dis- 
tribution of the publications in  question. Spies v. People, supra. 

What has been said with respect to the cross-examination of the de- 
fendant Beal, concerning the distribution of copies of The Daily Worker, 
applies equally to the cross-examination of Nrs.  Edi th  Saunders Miller, 
wife of Clarence Miller, relative to the substance of what she taught the 
strikers' children. Mrs. Miller was organizer of the children's section 
of the union and had been asked by the national office, i n  fact by the 
president of the union, to come to  Gastonia and help organize the 
workers i n  the textile industry, which she was then engaged in doing. 
Note to Spies v. People, 3 Am. St. Rep., 473. 

I t  is  charged that  the defendants had conspired and unlawfully agreed 
among themselves to resist the officers of the lam, representatives of the 
government, and i t  was, therefore, competent to ascertain what part, if 
any, they took in exciting resistance to the officers and discontent with 
the government. Xing c. Hunt ,  3 Barn. & Ald., 566. The questions 
propounded in  this respect were not improper. Commowealfh z.. 
Sacco, 255 Mass., 369, a t  p. 439. 

We now come to the exceptions upon which the defendants place 
great reliance for a reversal of the judgments, to wit, those taken during 
the cross-examination of Mrs. Miller with respect to her religious views. 

The question sought to be presented by these exceptions is whether 
the witness, whose competency as such is not assailed, and who is  not a 
party, can be interrogated, on cross-examination, as to her religious 
belief or  unbelief, for the purpose of discovering her credibility. 

The right so to interrogate a witness has been affirmed in some juris- 
dictions and denied in others, depending upon the constitutioiial and 
statutory provisions in  the respective states a t  the time. S. v. Wash- 
ington, 49 La. Ann. Gas., 1602; 42 L. R .  A., 553, and note; Clinfon v.  
State, 53 Ela., 98, 12 Ann. Cas., 151, and note; 40 Cyc., 2613. 

I t  was provided by section 19 of the Declarption of Rights, Constitu- 
tion of North Carolina of 1776, "That all men have a natural arid 
unalienable right to  worship Almighty God according to the dictates of 
their own conscience." This was amended with the adoption of the 
Constitution of 1865, so as to read as follows: "See. 26. Religious 
liberty. All men have a natural  and unalienable right to worship 
Almighty God according to the dictates of their own consciences, and 
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no human authority should, in any case whatever, control or interfere 
with the rights of conscience." 

We are not now called upon to say, nor do we decide, what effect, if 
any, this change in the organic law had upon the then existing dis- 
qualification of witnesses, or upon the right of the Legislature there- 
after to render persons incompetent to testify as witnesses, on account 
of their opinions on matters of religious belief. Nor do we find any 
case, heretofore decided, dealing with the effect of this change. S. v. 
Pit t ,  166 N.  C., 268, 80 S. E., 1060; Lanier v. Bryan,  184 N .  C., 235, 
114 S. E., 6. 

The point stressed on the argument and debated on brief is not what 
questions may be put to a person on his voir d i ra  to test his competency 
to be sworn as a witness, but whether a witness, whose competency is not 
challenged and who is not a party, may be interrogated, 01 cross-exami- 
nation, concerning his opinions on matters of religious belief, for the 
purpose of affecting his credibility. 

Under sections 3189, 3190 and 3191 of the Consolidated Statutes 
witnesses are required to be sworn or affirmed to speak ths truth before 
they are allowed to testify, but we have no statute dealing with the 
exact question under review. See valuable article by Hon. J. Crawford 
Biggs in North Carolina Law Review, December, 1929, entitled, "Re- 
ligious Belief as Qualification of a Witness." And furtht?r, as bearing 
on the policy of the State, it may be observed that "all perEons who shall 
deny the being of Almighty God" are disqualified for office under 
Article TI, sec. 8, of the Constitution. Ours is a religious people. This 
is historically true. American life everywhere, as expressed by its laws, 
its business, its customs, its society, gives abundant recognition and 
proof of the fact. Church of the Holy Trinity v. United States, 143 
U. S., 457. 

Competency and credibility are two different things. A person may 
be a competent witness and yet not a credible one. The 1a.v declares his 
competency, but it cannot make him credible. "The crttdibility of a 
witness is a matter peculiarly for the jury, and depends not only upon 
his desire to tell the truth, but also, and sometimes even to a greater 
extent, upon his insensible bias, his intelligence, his means of knowl- 
edge and powers of observation." Cogdell v. R. R., 129 N. C., 398, 40 
S. E., 202. 

Cross-examination is one of the principal tests which the law has 
devised for the discovery of truth. By means of it, the situation of the 
witness with respect to the parties, and to the subject of litigation, his 
interest, his motives, his inclination and prejudices, his means of ob- 
taining a correct and certain knowledge of the facts to which he bears 
witness, the manner in which he has used those means, his powers of dis- 
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cernment, memory, etc., may all be fully investigated in the presence of 
the jury, to the end tha t  an  opportunity may be afforded for obse r~ ing  
his demeanor and determining the weight and value which his testimony 
merits. Jlilling Co. c. 11 ighway Commission, supil.a. Ordinarily, 
therefore, a witness may be asked any  questions on cross-examination 
which tend to test his  accuracy, to sho~v his interest or bias, or to 
impeach his credibility. Gr. Ev. (16th ed.), sec. 446. 

This much is conceded, but i t  is contended that  a personal scrutiny 
into one's fa i th  and conscience, or  defect of religious sentiment and 
belief according to the prevailing opinion of the community a t  the time, 
has no proper bearing on the question as to whether he condemns false- 
hood or holds truth as a virtue, and is  therefore contrary to the spirit of 
American institutions. Brink v. StratLon, 176 N. P., 150, 63 L. R. -I., 
182; Bush v. Conznzonwealth, 80 Xy., 244; Free v. Buckingham, 59 
3. H., 219; Perry 2). Commonwealth, 3 Gratt. (Va. ) ,  632. 

The following statement appears i n  30 A. & E. Enc. of Law, 1096: 
"Laws p r o ~ i d i n g  that no person shall be incompetent to testify on 
account of religious belief, that no control of or interference with 
rights of conscience shall be permitted, or the like, h a ~ e  been held not 
only to make persons competent to testify without regard to religious 
belief or unbelief, but also to prevent any inquiry into that  belief for the 
purpose of affecting credibility." People v. Copssy, 71 Cal., 548; 
,Stads u. Schlensky, 128 Ill.  App., 1 ;  Dickinson I ! .  Beal, 10 Kan. App., 
233; People v. Jenness, 5 Uich., 305;  Tl'hite 1). Com., 96 Icy., 180; 
Louisville, elc., R. Co. v. Xayes, 26 Icy., 187. 

nut is it an in t~ r f r r cnce  \tit11 the rights of conscience, or an effort to 
control such rights (prohibited by our Constitution), to interrogate a 
witness about his opinions on matters of religious belief? I t  is not pro- 
posed to change his opinions o r  to disturb them in any way. I t  is only 
sought to discover what opinions he entertains-those of his own choos- 
ing-so as to enable tlie jury, as far  as such indications xi11 allow, to 
know what manner of thoughts he is thinking a t  tlie tinic he testifies. 
I t  has been said that a man is  a h a t  he thinks, "For as he thinketh in 
h is  heart, so is he." Prov. 23 :7. 

I t  has been held, in a number of States, where persons are  escluded 
as  witnesses for defect of religious sentiment and belief, that  if the 
ordinary oath is administered to a witness, without his  making any 
objection to its form, he may be asked, on cross-examination, whether 
he thinks the oath binding on his conscience. I Gr.  Ev., sec. 371. See, 
also, Stanbro v. Hopkim, 28 Barb. (N. Y.), 265. 

And in  Carz'e~ v. U.  S., 164 U. S., 694, speaking of dying declara- 
tions and their impeachment, the Court said:  "They may be contra- 
dicted in  the same manner as other testimony, and may be discredited 
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by proof tha t  the character of the deceased was bad, or that  he did not 
believe in  a fu ture  state of rewards or punishments," citing a number 
of cases as authority for the position. T o  like effect is  the decision in 
Cambrell v. State, 92  Miss., 728, 31 , lm. St. Rep., 549, 1 7  L. R. A. 
(N. S.) ,  291. 

I t  i s  not an interference ~ ' i t h  the constitutional rights and liberties 
of a witness to require him to disclose, on cross-examination, his present 
situation, employment and associates; as for example, in x h a t  locality 
he resides, what occupation he pursues, and whether or not he is inti- 
mately acquai~ited and conversant with certain persons; for, liowerer 
these may disparage him in the eyes of the jury, they are of his own 
selection, and constitute proper matters of inquiry;  subject, of course, 
to the rule against self-incrimination. Gr.  Ev., see. 456; S. 2,. Simpson, 
9 N.  C., 580; Note, 75 Am. St. Rep., 318; 28 R .  C. L., 493. 

On the other hand, it may be queried that, if one's religious belief or 
unbelief is not to affect his competency as  a witness, but may be inquired 
of to affect his credibility, have not his rights of collscience, f o r  all 
practical purposes, been affirmed and denied in the same l m n t h ?  What  
boots it, ask the advocates of this view, whether he  be refused the right 
to testify altogether, or being permitted to testify, have his testimony 
discredited and rejected by the jury, if, in the end, the j  both amount 
to the same th ing?  I n  this connection, i t  is contended that  there is no 
essential difference between a refusal to hear and a rejection after hear- 
ing. Brink 2;. Stratton, supra; Bush t,. Corr~monwealflz, supra; Perry 
v. Commonwealth, supra. B y  statute in  Indiana, and pe-haps in other 
States, i t  is  provided that  want of religious fai th shall not affect the 
competency of a witness, but shall go only to his credibility. Snyder 
v. Scutions, 5 Blackf., 295. 

There are those who feel more deeply over religious matters than 
they do about secular things. I t  would be almost unbeliev~ble, if history 
did not record the tragic fact, that  men ha re  gone to war and cut each 
other's throats because they could not agree as to what wai; to  become of 
them after their throats were cut. Many sins have been committed in 
the name of religion. Alas! the spirit of proscription is never kind. 
I t  is the unhappy quality of religious disputes that  they are always 
bitter. F o r  some reason, too deep to fathom, men contend more furi- 
ously over the road to h e a ~ e n ,  which they cannot see, than over their 
visible walks on ear th ;  and i t  is with these visible walks cn earth alone 
that  me are  concerned in the t r ia l  of causes. I n  recogniticn of this fact 
and because "our civil rights have no  drpcwdcnce 011 our r ~ l i ~ i o u u  
opinions," as proclaimed by Thomas Jefferson and embodied in the 
Virginia statute of religious freedom, it was provided in the S o r t h  
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Carolina Constitution of 1868, that  "no human authority should, i n  any 
case whatever, control or interfere with the rights of conscience." 

Cogent reasons may be advanced on both sides of the question, and 
were advanced on the argument in this case. Bu t  we do not think the 
record calls for an  interpretation of the constitutional provision, above 
set out, or for a definite ruling on the question debated. The  answers of 
the witness, taken in  connection with her previous testimony, do not 
show that  she intended to express disbelief i n  a Supreme Being, or to 
deny all religious sense of accountability, such as  would have disquali- 
fied her as a witness at the common law, or under the Declaration of 
Rights of 1776. Shaw v. Xoore, 49 N .  C., 25; Note, 12 Ann. Cas., 155. 
Buh w e n  if error were committed .in not sustaining objections to the 
qwstions propoundul, nhich  is not conceded, it would seem that, in the 
light of the answers elicited, no appreciable harm has come to the de- 
fendants, if harm a t  all, and tha t  the verdicts and judgments ought not 
to be disturbed on account of these exceptions. 

Mere error in the tr ial  of a cause is not sufficient grouud for a re- 
versal of the judgment. T o  accomplish this result, i t  should be made 
to appear that  the ruling was material and prejudicial to appellant's 
rights. S. v. Hcac-ener, 168 N. C., 156, 83 S. E., 732; 8. v. Smith,  164 
N. C., 475, 79 S. E., 979; Cotton Xi11 v. Hosiery ~ V i l l s ,  181 N .  C., 33, 
106 S.  E. ,  24. The  foundation for the application of a new tr ial  is thr  
allegation of injustice arising from error, but for  nhich  a different 
result would likely have ensued, and the motion is  for relief upon this 
ground. Unless, therefore, some wrong has been suffered, there is 
nothing to relieve against. The  in jury  must be positive and tangible, 
and not merely theoretical. I n  re Ross, 182 K. C., 477, 109 S.  E., 365; 
Brez1.e~ ?>. Ring and Valk, 177 11'. C., 476, 99 S. E., 358. 

The exception with respect to what the defendants proposed to show 
by Plummer Stewart, offered as a sustaining character witness to a 
character witness, is not properly presented. I t  is not stated that  the 
witness, if allowed to testify, would have qualified and given evidence as 
suggested. S .  v. Steen, 183 N. C., 768, 117 S. E., 793. The  exception 
is not sustained. 

The instruction of the court that  the testimony of the defendants who 
went upon the stand and testified in their own behalf, should be scrutin- 
ized with care to ascertain to what extent, if any, their testimony was 
warped o r  biased by their interest, adding, however, that  i f ,  after such 
scrutiny, they believe the defendants, they should give the same credit 
to their testimony as if they were disinterested, is supported by what 
was said in  S. v. Ray, 195 N. C., 619, 143 S. E., 143; S. v. Green, 187 
N. C., 466, 122 S. E., 178; 8. v. Lance, 166 N. C., 411, 81 S. E., 1092; 
S. v. Fogleman, 164 N. C., 458, 79 S. E., 879; S. v. Graham, 133 N. C., 
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645, 43 S. E., 514; S. v. Lee, 121 N .  C., 544, 28 S. E., 552; S. v. Byers, 
100 N. C., 512, 6 S. E. ,  420. T h e  exceptions to this instruction are not 
well founded. 

The motion in  arrest of the judgments on the second, third and fourth 
counts, for  that, it  is alleged, the defendants were not required to plead . 
to the bills containing these charges, was properly ovcwuled. 8. v.  
Xitchem, 188 N. C., 608, 125 S. E., 190; Kotc., 13  L. R .  &I. (X. S.) ,  811. 

I n  the first place, no objection seems to have been entered by the de- 
fendants to the motion of the solicitor that  the four bills be consolidated 
and tried as different counts in a single indictment. S. r .  Lewis, 185 
K .  C., 640, 116 S. E., 259. The  defendants had already entered a plea 
of not guilty to the principal bill charging murder, and it may well be 
said that  this plea applied to any and all counts, subsequently added 
thereto without objection, which related to  the same transaction. S. c. 
Jlalpms,  189 N. C., 349, 127 S. E. ,  24$; S. v.  ,VcScill, 93 N. C., 552. 
But  if i t  were otherwise, and the principle announced in 8'. zl. Cunning- 
ham, 94 N. C., 824, that  a n  issue raised by plea is  essential to a valid 
verdict, should be held to be applicable, still this could avail the defend- 
ants but little on the present record, because they mere specifically con- 
~ i c t e d  on the first count, which is not challenged by -he motion in 
arrest. S.  v. Toole, 106 N .  C., '736, 11 S. E., 168. 

Furthermore, the sentences on all the counts, as to each and all of the 
defendants, a re  made to run  concurrently, and, in each instance, the 
judgment on the first count is  longer than t h ~  sum of the judgments on 
the other counts. So, even if error were committed with respect to these 
lesser counts, it would not affect the verdict and judgment on the first 
count. AS'. v. Coleman, 178 11'. C., 757, 101 S. E., 261; S. * * .  Jawett ,  189 
x. C., 516, 127 S .  E., 590. 

The  motion to set aside the verdicts and for a new tr ial  on the ground 
of alleged prejudicial appeals by the solicitor in his closing argument to 
the jury is, i n  its very terms, addressed to the discretion of the court, and 
there is  nothing on the record to show any abuse of discretion or that  
the solicitor exceeded the limits of fa i r  debate. S. v. Phifer, 197 AT. C., 
729, 150 S. E., 353; 6. v. Green, ibid., 624, 150 S. E. ,  18;  S. v. Tucker, 
190 N. C., '708, 130 S. E., 720. 

The general rule is, that  what constitutes legitimate argument in a 
given case is  to be left largely to tht. sound discretion of tqe trial court, 
which will not be reviewed on appeal unless the impropri2ty of counsel 
be gross and well calculated to prejudice the jury. Lamborn v.  HoUings- 
worfh,  195 N. C., 350, 142 S. E., 1 9 ;  Jenkins v.  O r e  Co., 65 X. C., 563. 

Speaking to the subject in S. v. Tyson, 133 Pu'. C., 692, 45 S. E . ,  
838, Walker, J . ,  delivering the opinion of the Court, said:  "We con- 
clude, therefore, that  the conduct of a tr ial  i n  the court below, including 
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the argument of counsel, must be left largely to the control and directiou 
of the presiding judge, who, to be sure, should be careful to see that  
nothing is said or done which would be calculated unduly to prejudice 
any party in the prosecution or defense of his case, and when counsel 
grossly abuse their privilege at  any time in  the course of the trial the 
presiding judge should interfere at  once, when objection is made a t  the 
time, and correct the abuse. I f  no  objection is made, while i t  is still 
proper for the judge to interfere in  order to preserve the due and orderly 
administration of justice and to prevent prejudice and to secure a fair  
and impartial trial of the facts, i t  is not his duty to do so in  the sense 
that  his failure to act at  the time or to caution the jury in  his charge 
will entitle the party who alleges that he has been injured to a new trial. 
Before that result can follow the judge's inaction, objection must be 
entered at  least before verdict." 

This was further amplified in  5'. v. Davenport, 156 K. C., 596, 72 
S. E., 7, as follows: " In  the passage taken from S. v. Tysor~, we did not 
intend to decide that a failure of the judge to act immediately would be 
ground for a reversal, unless the abuse of privilege is so great as to call 
for immediate action, but merely that i t  must be left to the sound dis- 
cretion of the court as to when is the proper time to interfere; but he 
must correct the abuse at  some time, if requested to do so; and i t  is 
better that  he do so even without a request, for he is not a mere modera- 
tor, the chairman of a meeting, but the judge appointed by the law to 
so control the trial and direct the course of justice that  no harm can 
come to either party, sare in  the judgment of the law, founded upon the 
facts, and not in tlie least upon passion or prejudice. Counsel should be 
properly curbed, if necessary, to accomplish this result, the end and 
purpose of all law being to do justice. Every defendant 'should be 
made to feel that the prosecuting officer is not his enemy,' but that he is 
being treated fairly and justly. S. v. Smith,  125 N. C., 618." 

I n  tlie instant case, it appears that the court promptly stopped the 
solicitor on objection being made to his argument by counsel for the 
defendants, and at  one time the court of its o x n  motion directed the 
solicitor to stay within the record, but there is nothi,ng to show the 
character of the argument or that  the judge failed to do his full duty 
in this respect. 

There are numerous other exceptions in the case, all of which have 
been examined with care. Even if there be technical error in some of 
the rulings, this alone would not work a new trial. We  are convinced, 
from a searching scrutiny of all that transpired on the hearing, to which 
exceptions have been taken, that substantial justice has been done, and 
that no reversible error has been made to appear. The verdicts and 
judgments, therefore, will be upheld. 

No  error. 
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ROBERT E. POSEY ET AL. V. BOARD O F  EDUCATION Ol? BUNCOMBE 
COUNTY ET AL. 

(Filed 20 August, 1930.) 

Schools a n d  School Districts E b l e g i s l a t u r e  h a s  consltitutiond power 
t o  require a city to operate  kindergarten schools. 

Where schools have been established and maintained in a district in 
accordance with the minimum requirements of the Constitution, and 
where the fund available for the support of the schools, derived in part 
from local t a m s  validly levied in the district, is sufficielt for the main- 
tenance of said schools and also for the maintenance of' a kindergarten 
school established in the district, the Legislature has the power to require 
the school board or committee of the district to maintain such kinder- 
garten school as  a part of the public school system of the district, Article 
IS, section 2 ,  but if a n  additional tax is necessary for the maintenance 
of kindergarten schools they may be maint:iined only with the approval 
of the qualified voters of the district. C. S., 5443. 

Same--Statute providing for  operation of kindergarten school i n  Ashe- 
ville is mandatory on school committee. 

Where the General Assembly has passed a statute authorizing the school 
committee of a city to take under control and maintain a kindergarten 
school previously operated by a private corporation and to receive a3 a 
gift the property of such corporation, and thereafter the corporation has 
conveyed to the city in fee its property both real and pwsonal, and the 
kindergarten school has been maintained out of the publi~: school fund of 
the city without the levy of any special tax for that purpose, and there- 
after a special tax is levied for the public school fund under a valid 
election, and the city is later made a local t a s  district by statute pro- 
viding that the special tax remain in force and that  the "present standard 
of education be maintained": Held, the statute imposes a mandatory 
duty on the school board or committee of the local tax district to main- 
tain such kindergarten school, it not appearing of record on appeal that 
the school funds were insufficient for the support of the kindergarten 
school or that  a special tax would be necessary therefor. 

Same-School board does n o t  have discretionary power t o  discontinue 
kindergarten school made  mandatory by statute. 

Where the school board or committee of a city constitu ing a local tax 
district is required by mandate of statute to operate a Bindergartell 
school as  a part of its system of public schools, its discrc~tionary powers 
estend only to the manner in which the school shall be operated and not 
to whether it should be operated or not, and injunction nil1 lie restrain- 
ing i t  from carrying out its resolution to discontinue the operation of 
such kindergarten school. 

APPEAL by plaintiffs f r o m  Johnson, Special Judge, at Apr i l  Term,  
1930, of BUNCOMBE. Reversed. 

T h i s  is  a controversy without  action (C. S., 626) involving t h e  oppos- 
i n g  contentions of t h e  part ies  hereto, upon  a statement of facts  agreed, 
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with respect to the power of the defendants to discontinue the kinder- 
garten schools heretofore maintained and operated as a part of the pub- 
lic school system of the city of Asheville. 

The plaintiffs, residents and taxpayers of the city of Asheville, 
contend that it is the duty of the defendants to maintain the kinder- 
garten schools heretofore established and maintained, under express 
statutory authority, as a part of the public school system of the city 
of Asheville, and to pay the cost of such maintenance out of funds 
collected from the taxpayers of said city, by reason of a special tax 
levied and collected under statutory authority, pursuant to a special 
election heretofore held in  the city of Asheville, and that the defendants 
are without power to discontinue said kindergarten schools, as part of 
the public school system of the city of Asheville, as defendants have 
declared it is their purpose to do. Upon the facts agreed, plaintiffs 
pray judgment that defendants be enjoined from discontinuing said 
kindergarten schools, at  the expiration of the current school year. 

The defendants, the board of education of Buncombe County, and the 
school committee, or school board of the city of Asheville, contend that 
they are under no legal duty to maintain said kindergarten schools, for 
that said schools are not a part of the public school system of the city 
of Asheville; that if they have the power to maintain said kindergarten 
schools, and to pay the cost of such maintenance out of the public 
school fund available for the maintenance and operation of the public 
school system of the city of Asheville, whether or not they shall exer- 
cise this power, is within their discretion, and that, in the exercise 
of such discretion, having ordered that said kindergarten schools be 
discontinued, after the expiration of the current school year, their 
action is not subject to judicial review, at  least in the absence of any 
contention on the part of plaintiffs, that such action on their part was 
arbitrary or unreasonable. Upon the facts agreed, defendants pray judg- 
ment that the plaintiffs are not entitled to the judgment prayed for by 
them, and that the controversy without action be dismissed. 

Upon the facts agreed, the court was of opinion that the kindergarten 
schools heretofore maintained in  the city of Asheville, are not a part of 
the public school system of this State within the meaning of the Consti- 
tution of the State or of the general school law, and that the defendants 
have no power under the law to continue to maintain said kindergarten 
schools in the city of Asheville; that if the said kindergarten schools 
are a part of the public school system of the city Asheville, and the 
defendants have the power under the law to maintain said schools, 
such power is discretionary; and that the action of the defendants in 
ordering the discontinuance of said kindergarten schools, at  the expira- 
tion of the current school year, was the result of the exercise by defend- 
ants of their discretion. 
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I n  accordance with the opinion of the court upon the facts agreed, 
it was ordered, adjudged and decreed that the plaintiffs are not entitled 
to the relief sought by them, and that the controversy without action 
be dismissed, at  the cost of the plaintiffs. 

From this judgment, plaintiffs appealed to the Supreme Court, as- 
signing error upon their exception to the judgment. 

J .  G. Merrimon and John  H.  Cathey for plaintiffs. 
George Pennell and Chas. AT. Malone for defendants. 

CONNOR, J. Prior to the year 1907, the Asheville Free Kindergarten 
Association, a corporation organized and existing under the laws of this 
State, maintained and operated in the city of Asheville, certain free 
kindergarten schools for the benefit of the children of the taxpayers 
of said city, between the ages of three and six years. The said Kinder- 
garten Association had acquired by gifts, subscriptions, purchase and 
otherwise, valuable property, both real and personal, mhich it owned 
and used for the purpose of maintaining and operating said kinder- 
garten schools. 

The General Assembly of Korth Carolina, at its session held in 1907, 
enacted chapter 175, Private Laws of North Carolina, 1907, which is 
entitled "An act to authorize the school committee of the city of Ashe- 
ville to take under control the free kindergarten schoc'ls of the city 
of Asheville." By this statute the school committee of the city of 
Asheville mas authorized to take under its control and to include in the 
school population of said city, all children residing thersin of not less 
than three years of age, for the purpose of having said children taught 
in kindergarten schools, "A system of which shall be maintained in said 
city by said school committee.', The said school committee was further 
authorized to receive from the Asheville Free Kindergartm Association, 
as a gift, all the property, both real and personal, then owned by said 
association, and used by it in the operation of kindergarten schools 
in the city of Asheville. I t  mas expressly provided by said statute that 
said school committee should maintain, support, carry on zind conduct in 
said city of Asheville such free kindergarten schools as should be neces- 
sary for the accommodation of such pupils as should properly be 
taught in schools of that character. 

Subsequent to the enactment of said statute, the Asheville Free Kin- 
dergarten Association conveyed all its property, both real and personal, 
to the city of Asheville, in fee simple. The city of Ashesille has, since 
said conveyance, sold and conveyed said property, and is not now the 
owner of same. However, pursuant to the provisions of chapter 175, 
Private Laws of North Carolina, 1907, kindergarten schools have been 
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continuously maintained and operated in the city of Asheville, as a part 
of the public school system of said city. Children of residents of said 
city, between the ages of three and six years, hare been admitted to and 
taught in said schools, without charge for tuition. The cost of main- 
taining and operating said schools has been paid out of the public 
school fund of the city of Asheville, without the levy of any special 
tax for that specific purpose. 

At a special election held in the city of Asheville on 6 April, 1921, 
the was submitted to the voters of said city as to whether an 
additional tax of 10 cents on the $100.00 valuation of property in 
said city should be levied and collected for the purpose of increasing 
the salaries of the teachers i n  the public schools of said city, and of 
paying the expense of the operation bf said schools. At the date of this 
'election, kindergarten schools were maintained and operated by the 
school authorities of the city of Asheville, as a part of the public school 
system of said city. At said election, the levy and collection of the 
additional tax was authorized by a large majority of the voters of said 
city. 

The General Assembly of North Carolina, at its session held in 1923, 
enacted chapter 16, Private Laws of North Carolina, 1923, which is 
entitled "An act to amend, revise, and consolidate the statutes that 
constitute the charter of the city of Asheville." The corporate limits 
and boundaries of said city, as a municipal corporation, are defined in 
section 3 of said act. I t  is provided in section 4 that "the corporate 
powers of the city of Asheville shall be exercised as hereinafter provided 
by the board of commissioners and such other officers and agents as are 
hereinafter provided for, subject to such limitations as may be here- 
inafter imposed." 

Included within said statute are sections relating to the public schools 
of the city of Asheville. Sections 125 to 139, inclusive. The effect of 
these sections is to constitute the city of Asheville a public school 
district for both white and colored children in the county of Buncombe. 
The board of commissioners of said city are charged with the duty of 
maintaining an adequate and sufficient system of public schools in said 
city, and to that end ample powers are conferred upon said board. 
With reference to kindergarten schools, the statute has the following 
sections : 

"Section 130. Kindergarten Schools. The board of commissioners 
of the city of Asheville be and they are hereby authorized to take under 
their control, and make a part of the public schools of Asheville, all pupils 
of a minimum age of not less than three years, for the purpose of having 
them taught in kindergarten schools, a system of which shall be main- 
tained in said city by said board, and to receive from the Asheville 
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Free Kindergarten Association, as a gift along with the taking over of 
the said kindergarten pupils, all lands, houses, schoolroom equipment, 
and other school property now owned and controlled by said Asheville 
Free Kindergarten Association, all of said property to be held in fee 
simple by said city as a part of the public school property of said city 
of Asheville." 

"Section 130a. Conduct Kindergarten Schools. The board of com- 
missioners shall maintain, support, carry on and conduct in said city, 
such free kindergarten schools as may, at  all times, be necessary for the 
accommodation of such pupils as should properly be t a u g ~ t  and trained 
in schools of this character. That said kindergarten pupils so taken 
under control shall become, and constitute a part of the public school 
population of the city of Asheville, and as such shall be entitled to 
all the rights, benefits, privileges and advantages of the public schools 
of said city, so far  as their age and advancement will p3rmit them to 
receive the same. The minimum age of three years herein allowed for 
the admission of said pupils, shall not apply to the general school 
population of the city, but only to the pupils composing the present 
kindergarten schools of the city of Asheville or to like whools or de- 
partments in schools of the city of Asheville, or like schools or depart- 
ments in other schools which may hereafter be authorized by the said 
board." 

The General Assembly of North Carolina, at its session held in 1929, 
enacted chapter 205, Private Laws of North Carolina, 1929, which is 
entitled "An act to extend the corporate limits of the city of Asheville." 
I t  is provided therein that this statute shall not become effective, unless 
the voters of the city of Asheville and of the territory to be annexed 
to said city by the proposed extension of said corporate limits, at a 
special election to be held as provided therein, shall approve such ex- 
tension. At the election held pursuant to the provisions of said statute, 
the extension of the corporate limits of the city of Asheville was ap- 
proved, and the statute thereby according to its terms became effective 
for all purposes. Section 10 of said statute provides that upon the 
approval by the voters of the extension of the corporate limits of the 
city of Asheville, it shall be the duty of said city, after said election 
and before 30 June, 1929, to "surrender the control of the present city 
of Asheville special charter school district to the board of education of 
Buncombe County, and that thereupon said special charter school dis- 
trict shall become a local tax district," and shall be governel as provided 
in said statute. Provision is made in the statute for a board of school 
committeemen of seven members, who are authorized to employ a super- 
intendent and teachers for the public schools in said local tax district. 
I t  is expressly provided that "the public school system of the Asheville 
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local tax district shall be under the supervision and control of the 
superintendent and the board of school committeemen herein appointed, 
i t  being intended by this section to direct that  the present standard 
of education in tlie public schools of the city of Asheville shall be 
maintained." 

I t  is  further provided in said statute that  "the present special scliool 
tax  heretofore voted in the city of Asheville for the maintenance and 
operation of the public schools of the city and for the payment of prin- 
cipal and interest of school bonds heretofore voted, shall remain in full 
force and effect, but if the corporate limits of the city shall be extended 
as  provided herein, the said special taxes shall be levied by the board 
of comn~issioners of Buncombe County in the same manner as special 
taxes are levied for other local tax districts under the present laws 
applicable to the same." 

At a meeting of the defendant, the board of school committeemen of 
the city of Asheville, held on 14 March, 1930, by a resolution adopted 
by said board, i t  was ordered, upon the recommendatioil of the superin- 
tendent of the city schools, that  the kindergarten schools, heretofore 
included as  a part  of the public school system of the city of Asherille, 
be discontinued a t  the expiration of the current school year. The dis- 
continuance of said kindergarten schools Tras ordered for the purpose, 
as  recited in said resolution, of saving the sum of $24,000. I t  does 
not appear in the statement of facts agreed whether or riot the school 
fund available for the support of the public schools of the city of 
Asheville, for the ensuing year, will be, for any cause, decreased, nor 
does i t  appear whether or not the said fund derived in part from a 
special tax, levied pursuant to  a special election heretofore held in the 
city of Asheville, will be insufficient to pay the expenses of maiutaining 
the said public schools, including the kindergarten schools. 

I f  it  be conceded that  the present board of school eommittecn~eri of 
the city of Asheville has the power to maintain and operate kinder- 
garten schools, as part of the public school system of said city, in nhich 
children of residents of the city of Ashe~i l le ,  between the ages of tllrce 
and six years, shall be taught and trained ill accordance with the 
principles of education on which said schools are founded, n e  are of the 
opinion that  i t  was error to hold that  said board has discreti011 as to 
~vhether or  not i t  shall exercise such power. The  prorisions of the 
statutes relative to the maintenance and operation of kiridergarteri 
schools i n  the city of Asheville, are by their terms mandatory. The 
predecessors of said board were required by such statutory provisions 
to maintain and operate such schools as a part  of the public school 
system of the city of Asheville. These statutory provisions have not been 
repealed or modified by subsequent statutes now in  force. They have 
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been reenacted, and are now binding on the school authorities of the 
city of Asheville. I t  is expressly provided in the statute (chapter 205, 
Private Laws of North Carolina, 1929) from which the defendants herein 
derive their powers with respect to the public schools of the city of 
Asheville, that '(the present standard of education in  the public schools 
of Asheville shall be maintained." At the date of the enactment of this 
statute, the kindergarten schools were a part of the public school system 
of the city of ,4sheville, and their maintenance is required to maintain 
the standard of education then provided by the State and the city of 
Alsheville for the children of said city. The present b x r d  of school 
committeenlen of the city of Asheville has discretion as to the manner 
i11 which the power conferred upon i t  with respect to said schools shall 
be exercised, but it does not follow from this well-settled principle that 
it has discretion as to whether or not it shall exercise thl? power at all. 
Power is conferred upon said board in order that it may perform its 
duty, under the law, both to the State and to the city of Asheville. 

I n  A-ewton v. Highway Commission, 192 N.  C., 54, 133 S. E., 522, 
it is said by Brogden, J., writing for the Court: "When a statute speaks 
plainly and in no uncertain or ambiguous terms, the voice of discretion 
cannot be heard; otherwise, administrative boards, under the guise of 
discretion, could set at naught the legislative mill and clothe themselves 
with the attributes of sovereignty." 

I n  Cameron v. Highway Commission, 188 N .  C., 84, 123 S. E., 465, 
it is said by Adams, J., writing for the Court: "We do not controvert 
the proposition that the defendants are clothed with certain discretion- 
ary powers; but as we interpret the act, these powers do not include the 
changing, altering, or discontinuing all roads in the exei~ise of a dis- 
cretion, which can be reviewed only in  case of oppression, or bad faith. 
We think the changing, the alteration, or the discontinuance by the 
defendants of the roads defined in the proviso of section :' is subject to 
judicial review, without regard to the question of an abuse of discretion. 
The terms of the proviso are positive and mandatory, and not uncertain 
or discretionary." 

Where power is conferred by statute upon an administrative board, 
with respect to matters committed to said board, and the exercise of 
such power is made mandatory, such board, although it may have dis- 
cretion as to the manner in  which the power shall be exexised, has no 
discretion as to whether it shall in good faith and i n  accordance with 
the legislative will, exercise the power. I n  the instant case, if the de- 
fendants have the power to maintain and operate kinderparten schools 
as part of the public school system of the city of Asheville, it is manifest, 
we think, that it is their duty to exercise the power, in good faith, and 
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i n  accordance with the legislative will, clearly and plainly expressed 
i n  the statutes applicable to said schools. 

The  General Assembly of this State has by express statutory pro- 
visions conferred upon the board of school comniitteemen of the city of 
Asheville power to maintain and operate kindergarten schools, as a part  
of the public school system of said city, in which children between the 
ages of 3 and 6 shall be admitted as pupils. The  question, therefore, 
presented for decision is  these statutory provisions are valid, 
as  being within the power of the General ,Issembly. 

The General Assembly has the power which, we think, cannot be 
questioned, to prescribe by statute the subjects to be taught and the 
methods of instruction to be followed in the public schools of the State, 
whether such public schools be included within the uniform system re- 
quired to be maintained by the Constitution, or whether they be public 
schools established for certain districts formed under the general school 
law of the State, or under special statutes. I t  also has the power to 
authorize and empower the school boards, or committees in charge of 
public schools to exercise this power. When thus authorized, a school 
board or committee may require that  pupils in said schools shall be 
taught such subjects, or instructed in accordance with such methods, as 
distinguish kindergarten schools from other schools. This  is undoubtedly 
t rue  as to pupils between the ages of 6 and 21 years. Const., of IS. C., 
Art. 19, see. 2. Whether or not the General Assembly may by statute 
require a school board or committee to provide for the education of 
children in its district, under the age of 6 years, is  an  intereeting ques- 
tion ah ich  has not heretofore been presented to  this Court. 

W e  are  of the opinion, however, and so hold, that  where schools have 
been established in a district and are maintained in accordance with the 
minimum requirements of the Constitution, and where provision has 
been made for the education of all children residing in the district, 
between the ages of 6 and 21, as  required by the Constitution, and where 
the school fund available for the support of such schools, derived in 
part from local taxes lawfully levied and collected in the district, is 
sufficient for the maintenance of said schools, and also for the main- 
tenance of kindergarten schools, in which children of the district, under 
the age of 6 years may be admitted as pupils, the General Assembly has 
power to require the school board or school committee of said district 
to  provide and maintain such kindergarten schools, as a part  of the 
public school system of the district. I f ,  however, an additional tax is 
required to maintain such kindergarten schools, then they can be estab- 
lished and maintained onIy with the approval of the qualified voters of 
the district, to be determined by an  election held pursuant to statutory 
authority. C. S., 5443. 
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I n  the  instant  case, i t  does not appear  t h a t  t h e  schoo:. f u n d  avai lable  
fo r  t h e  support  of t h e  publ ic  schools of t h e  ci ty  of Asheville, derived 
i n  p a r t  f r o m  a special ' tax, levied a n d  collected a s  authorized by  the 
qualified voters of said city, will not be sufficient to  main ta in  said 
schools in accordance with t h e  requirements of the  Constitution a n d  
also t o  main ta in  t h e  kindergarten schools as  p a r t  of t h e  public school 
system of said city. W e  are, therefore, of opinion t h a t  there  mas e r ror  
i n  t h e  judgment approving, i n  effect, t h e  order  of the  school board of 
the  ci ty  of Asheville t h a t  t h e  kindergarten schools be discontinued, a t  
the  expirat ion of t h e  current  school year. Plaint i f fs  a r e  entitled upon t h e  
facts  agreed t o  judgment a s  prayed for ,  enjoining t h e  defendants  frorn 
discontinuing the  kindergarten schools, which a r e  now by  express s tatu-  
tory authori ty ,  a p a r t  of the  public school system of t h e  ci ty  of Asheville. 
I n  accordance wi th  th i s  opinion the  judgment i s  

Reversed. 

BESSIE PENLAND AXD HER HUSBAND, J. I,. PENLAND. r. FRENCH 
BROAD HOSPITAL, INC. 

(Filed 20 August, 1930.) 

1. Trial D a-Where niotion t o  nonsuit is no t  made a.t close of plaintiff's 
evidence denial of motion at close of all evidence is not appealable. 

The allowance of a motion as  of nonsuit is based upon purely statutory 
grounds, and the requirements of the statute, C. S., 567, must be strictly 
followed, and where the defendant fails to  move for judgment as  of non- 
suit a t  the close of the plaintiff's evidence, his exception to the refusal of 
his motion therefor a t  the close of all the evidence is not sufficient to 
present on appeal the question of whether upon all the evidence the 
plaintiff is entitled to recover. 

2. Hospitals C a-Where surgeon is selected by patient or his agent,  hos- 
pital is not  liable fo r  his alleged negligence. 

Where the surgeon to perform an operation a t  a private hospital i s  
selected by the plaintiff or by her personal physician with her or her 
husband's approval, the hospital in which the operation is to be per- 
formed agreeing to provide only the facilities for the operation, the hos- 
pital is not liable for the alleged negligence of the surgeon in the per- 
formance of the operation, and where in a n  action against the hospital 
the evidence fails to show that  the surgeon was employed by the hospital 
or that the hospital selected or recommended the surgeon, a request for 
directed verdict that the plaintiff could not recover should be granted, 
and the fact that  the surgeon was on the staff of the hospital or that he 
was a stockholder and omcer of the hospital corporation does not vary 
the result. 
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APPEAL by defendant from Elarcling, J., a t  January  Special Term, 
1930, of YAKCEY. New trial. 

Two actions, one by the plaintiff, Bessie Penland, and the other by 
her husband, the plaintiff, J. L. Penland, against the defendant, French 
Broad Hospital, Inc., a corporation organized under the laws of this 
State, pending in the Superior Court of Yancey County, were by consent 
consolidated for trial, and tried together a t  J anua ry  Special Term, 1930, 
of said court. 

The actions were begun by the plaintiffs therein to recover damages 
sustained by them, respectively, resulting from a surgical operation per- 
formed on the plaintiff, Bessie Penland, by which her appendix was 
removed. The  said operation was performed in the hospital o*ned and 
maintairxd by the defendant corporation, in the city of Asheville, N. C. 

I n  tho complaint in the action begun by the plaintiff, Bessie Penland, 
she alleges : 

"3. That  prior to the late summer or early fall of 1927, the plaintiff, 
x h o  was then 23 years of age, and the mother of three healthy children, 
was in most excellent health and physical condition, until along about 
such time she became stricken with appendicitis, and after conferences 
with her husband, and her local physician, she was removed to the hos- 
pital of the defendant, in the city of Asheville, Ndrth Carolina, for an 
operation to remove the appendix, and for the treatment involved in 
such remora1 operation. 

"4. That  she was so removed to the hospital of said defendant and 
arrangements made with the proper officials and authorities in control 
thereof for the purpose of obtaining said operation and treatment, and 
placed entirely in the custody of the officials of said corporation who 
agreed to take the responsibility therefor, and to perform an oprration 
for such purpose and to properly treat the plaintiff in relation thereto. 

" 5 .  That  the plaintiff submitted herself to the custody and attentior, 
of said corporation, through its physicians and officials, and was operated 
upon by a physician or surgeon, or by physicians and surgeons furnished 
by the said corporation for such purpose, and after said operation and 
treatment, for a term of three weeks, she remained in said hospital under 
the direction and sole care of its physicians and surgeons, officers and 
attendants. 

"9. That  i n  the performance of the operation for appendicitis, the 
defendant, with gross and almost criminal negligence, as the plaintiff is 
informed and believes, neglected to remove packing which had been 
placed by the operatives of the defendant in the wounds created by 
them, and continued to allow the same to remain, notwithstanding the 
plaintiff's repeated returns to its hospital for treatment, and said pack- 
ing continued to remain for a period covering seven months after its 
placing therein." 
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I n  the complaint filed in the action begun by the plaintiff, J. L. Pen- 
land, he alleges : 

"3. That in the year 1927, the plaintiff, being temporarily engaged 
in labor near Asheville, North Carolina, found that his wife, who was a t  
her home in Yancey County, was ill with appendiciti,g and upon the 
advice of a physician, brought his wife, Bessie Penland, to the hospital 
of the defendant, in Asheville, North Carolina, for ail operation for 
appendicitis. 

"4. That the plaintiff placed his said wife in the hospital of the 
defendant, under its complete care and direction, and irusted the said 
defendant to provide skilled operatives to remove the ttppendix of his 
wife, which operation the plaintiff is advised, was comparatively simple, 
when properly performed, and that an early recovery 3hould follow- 
and there should be no serious danger, harm or suffering. 

"5 .  That the defendant undertook said operation and reported the 
same as having been completely performed, and without complications 
or injury to his wife, and discharged his said wife from said hospital 
after three weeks. 

"6. That the defendant, with gross negligence and carelessness, un- 
naturally mutilated the wife of the plaintiff, cutting or allowing the 
instrument to penetrate and injure some of the most important or vital 
organs of his said wife, and with gross negligence end carelessness 
allowed packing to remain in her wounds, so that for a period of seven 
months the packing was not found, and was allowed to remain in her, 
causing repeated openings, wounds, unnatural means of bringing about 
evacuation, and action of the kidneys and bowels, and causing permanent 
injury and complete destruction of her health." 

Both plaintiffs allege that as the result of the negligence of the de- 
fendant, as alleged in their respective complaints, each sustained damages 
in a large sum, for which each demands judgment against the defendant. 

The defendant in its answer to the complaint in each of said actions, 
denied all the material allegations therein, and prayed judgment that the 
plaintiff take nothing by said action, and that it recover its costs. 

The issues submitted to the jury at the trial were answered as follows: 
"1. Was the plaintiff, Bessie Penland, injured and damaged by the 

negligence of the French Broad Hospital, Inc., as alleged in the com- 
plaint? Answer : Yes. 

2. Was the plaintiff, J. L. Penland, injured and damaged by the 
negligence of the French Broad Hospital, Inc., as alleged in the com- 
plaint ? Answer : Yes. 

3. What damages, if any, is the plaintiff, Bessie Penland, entitled to 
recover of the defendant, the French Broad Hospital, Inc.? Answer: 
$10,000. 
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4. What  damages, if any, i s  the plaintiff, J. L. Penland, entitled t o  
recover of the defendant, the French Broad Hospital, I1lc.2 Answer: 
$70.00." 

From judgments on the verdict, that  plaintiff, Bessie Penland, recover 
of the defendant the sum of $10,000, and that the plaintiff, J. L. Pen- 
land, recover of the defendant, the sum of $70.00, the defendant ap- 
pealed to the Supreme Court. 

G. D. Bailey and Pless Le. Pless  for plaintif fs.  
Thomas 8. Rollins and ElTarkins d? Van Winkle for defendant .  

CONNOR, J. The  case on appeal settled by the judge, upon disagree- 
ment of counsel, and certified to this Court on defendant's appeal, C. S., 
644, does not show that  a t  the closo of the evidence for the plaintiffs, 
defendant moved for judgment dismissing the action as of nonsuit, C. S., 
567. When plaintiffs rested their case, defendant introduced evidence, 
and at the close of this evidence, plaintiffs introduced evidence in re- 
buttal. At the close of all the evidence, as shown by the case on appeal, 
defendant moved for judgment dismissing the action as of nonsuit "upon 
the ground that  in no view of the evidence, if believed, are the plaintiffs, 
or either of them entitled to recover in this action." This  motion was 
denied and defendant excepted. The  assignment of error b a s d  on this 
exception cannot be considered by this Court. I t  is  expressly provided 
by the statute, C. S., 567, that when the plaintiff has introduced his  
evidence, and rested his case, the defendant may move to dismiss the 
action or for judgment as in case of nonsuit. I t  is  o d y  when this 
motion has been overruled, and defendant has excepted, and thereafter 
introduced evidence, that he may, at the close of all the evitlmce, again 
move to dismiss the action. I f  this motion is  denied, and defendant 
excepts, he has the benefit of this exception on his  appeal to this Court. 
I n  the absence of a motion to dismiss at the close of the evidence for 
the plaintiff, and an  exception to the denial of such motion, an  exception 
to the denial of a motion by the defendant, who has thereafter intro- 
duced evidence, a t  the close of all the evidence, is  not sufficient to present 
to this Court, on defendant's appeal, the  question as to whether upon all 
the evidence, the plaintiff is  entitled to recover. The  power of the 
Superior Court to grant  an inroluntary nonsuit is altogether statutory. 
Riley v. Stone, 169 h'. C., 421, 86 S. E., 348. T h e  provisions of the 
statute must be complied with, strictly, in order that  defendant may 
have the benefit of its provisions. Upon this principle i t  has been 
uniformly held by this Court, since the  enactment of the statute by the 
General Assembly in 1897, that  an  exception to the denial of a motion 
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by defendant to dismiss the action, made at  the close of the evidence for 
the plaintiff, is waived when the defendant thereafter introduces evi- 
dence. lVas1z v. Royster, 189 N. C., 408, 127 S. E., 316; C?illand v. Stone 
Co., 189 N. C., 783, 128 S. E., 158; Wooley v. Bruton, 184 K. C., 438, 
114 S. E., 628; Bordeaux v. R. R., 150 N .  C., 528, 64 8. E., 439. The  
defendant's failure to renew the  motion to dismiss, at  the close of all the 
evidence, deprives him of the right to present to this Court, on his 
appeal, his contention that there was error in the denial of his motion 
a t  the close of the evidence for the plaintiff, or at  the dose of all the 
evidence. So, where defendant has not moved a t  the cloge of plaintiff's 
evidence to dismiss the action, he  cannot by such motion at  the close of 
all the evidence, avail himself of the provisions of the statute. 

The defendant in this action, however, a t  the close of all the evidence, 
and in  apt  time, C. S., 565, requested the court, i n  writing, to instruct 
the jury as follows: 

"1. That  in no view of the evidence are the plaintiffs, or either of 
theni, entitled to recover, and therefore, the jury is instructed to answer 
the first issue 'No,' and that they need not answer the other issues. 

"2. That  the burden of all the issues is on the plaintiffs, and the court 
charges that there is no evidence that  the defendant hospital performed 
the  operation on the plaintiff, Bessie Penland, or that  the hospital 
selected the surgeon or surgeons who operated on her, and therefore, the 
jury will answer the first issue, 'No.' " 

To the refusal of the court to give these instructions, the defendant 
excepted, and on its appeal to this Court assigns such refusal as error, 
for which i t  is entitled to a new trial. 

By its assignments of error based on i ts  exceptions to the refusal of 
the court to give these instructions, the defendant presents to this Court 
its contention that, conceding there was evidence from which the jury 
could find that the surgeon or surgeons who performed the operation 
on the plaintiff, Bessie Penland, by which her appendix was removed, 
were negligent as alleged in  the complaints, there was no evidence tend- 
ing to show, or from which an  inference could reasonably be drawn, 
that said surgeon or surgeons performed the operation a3 agent or em- 
ployee, or as agents or employees of the defendant corpora;ion, as alleged 
in  the complaints. 

All the evidence tended to show that  prior to the performance of the 
operation, the plaintiffs, Bessie Penland and her husband, J. L. Penland, 
mere advised by her physician that  she was suffering with appendicitis, 
and that an operation for the removal of h w  appendix was necessary 
to give her relief; that  acting upon the advice of her said physician, 
plaintiff agreed that the said Bessie Penland should be taken to the 
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hospital of defendant for said operation; that  the operation was per- 
formed in  said hospital by a surgeon selected and employed for that  
purpose, with the consent of plaintiffs, by the physician, who was at- 
tending the plaintiff, Bessie Penland. There was no evidence tending to 
show that  said surgeon was employed or paid by the defendant corpora- 
tion for said operation, or that  defendant selected or recommended said 
surgeon as possessing the skill or  professional qualifications required for 
the performance of the operation. The  fact that  the said surgeon was 
on the "staff" of the hospital, or that  he was a stockholder and officer of 
the defendant corporation, did not show or tend to show that  he was 
the agent of or was employed by the defendant. Any ~ h y s i c i a n  or 
surgeon practicing his profession in  the city of Asheville, was qualified 
to become a member of the "staff" of said hospital, and to perform 
operations or treat his  patients in said hospital. All the evidence tended 
to show that  the defendant undertook only to provide facilities for the 
performance of the operation, and for the treatment of plaintiff, Bessie 
Penland, mhile she was recovering from the operation. There was no 
evidence tending to show that  the defendant undertook to furnish or did 
furnish a physician or surgeon to perform the operation, or to care 
for the plaintiff while she was recovering from its effect. During the 
operation, and a t  all times subsequent thereto, she was under the care 
and treatment of physicians and surgeons chosen and employed by her 
husband, or at his request and with his consent, by her physician. Con- 
ceding that there was evidence from which the jury might infer that the 
surgeon who performed the operation negligently permitted gauze or 
packing to remain in  the wound made by him in  the performance of 
the operation (NcCormick v. Jones, 152 Wash., 508, 278 Pac., 181, 
65 A. L. R., 1019) we find no evidence from which the jury could find 
tha t  defendant was liable for such negligence. 

I n  Pangle v. Appalachian Hall, 190 N .  C., 833, 131 S. E., 42, i t  is  
said by this Court that "there can be no question about the liability of a 
privately owned or corporate hospital, conducted for individual gain, and 
not for  charitable purposes, for  damages to  its patients resulting from 
negligence attributable to the agents of such hospital. Young v. Gruner, 
173 N.  C., 622, 92 S. E., 618; Green v. Biggs, 167 N. C., 417, 83 S. E., 
553." This principle, however, i s  not determinative of the right of 
plaintiffs to  recover on this action. 

I n  Johnson, v. Hospital, 196 N.  C., 610, 146 S. E., 573, i t  is said:  
" In  the  case a t  bar the action for damages is  brought solely against the 
corporate defendant, and not against the surgeon who, i t  is alleged, 
negligently injured the plaintiff. I t  is  a well recognized rule of law that  
corporations are  liable for the negligent, wilful or malicious torts of 
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their servants or agents, when acting within the course and scope of their 
employment. Ange v. Woodmen, 173 N. C., 33, 91 S. E., 586; Cotton v. 
Fisheries Co., 177 N. C., 56, 97 S. E., 712; Clark v. B lwd,  181 N. C., 
110, 106 S. E., 491; Sawyer v. Gilmers, 189 N. C., 7, 3 26 S. E., 183; 
Kelly v. Shoe Co., 190 N. C., 406, 130 S. E., 32. The ultimate inquiry 
then, is whether or not Dr. Sloan, in treating the plaintiff, was acting 
as the servant or agent of the hospital corporation and within the course 
and scope of his employment. Clearly the corporation would not be 
liable for the negligent acts of its officers, merely beclluse they were 
officers." 

The facts in the instant case, as shown by all the evidence, are almost 
identical with those in Johnson v. Hospital, supra, and in accordance 
with our decision in that case, defendant's assignments of error based 
upon its exceptions to the refusal of the court to give the instructions 
prayed for, are sustained. 

The owner of a hospital, whether an indi-vidual, firm or corporation, 
is not liable for damages resulting from a surgical operation, or from 
treatment, medical or otherwise, in said hospital, where the surgeon who 
performed the operation or the physician who treated the patient, was 
employed by the patient or by some one other than such owner, and the 
damages resulted from the negligence of such surgeon or physician. The 
owner of the hospital, when the hospital is conducted for  is, their or its 
gain, and not for charitable purposes, is liable for such damages when 
they result from injuries caused by the negligence of such owner, or by 
the negligence of his, their or its agents, servants or exmployees acting 
within the scope of their employment. When the owner of the hospital 
undertakes only to furnish the facilities for the operation, or for the 
treatment of the patient, and the patient selects and employs the surgeon 
who operates on or the physician who treats the patient, such owner, 
although he, they or i t  charges for the use of the facilities furnished, 
is not liable for damages resulting solely from the negligence of the 
surgeon or physician. 

"A private hospital is not responsible for any default on the part of 
an operating surgeon who practices his profession as an independent 
agent. Where a patient employs a surgeon not in the employ of the 
hospital, the hospital is not liable for his negligence, although the 
surgeon is an officer and stockholder of the hospital corporation." 30 
C. J., 467. I n  support of the text, the author of the article entitled 
"Hospitals," cites Barfield v. South Highlands Infirmary, 191 Ala., 553, 
68 So., 30, Anno. Cas., 1916'2, 1091, in which it was held that where the 
medical and surgical treatment of a patient in an inf imary and an 
operation were prescribed and performed by a surgeon under an in- 
dependent employment by the patient, the infirmary corporation was not 
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l iable f o r  his negligence, unskillfulness o r  other wrong, though h e  \\,as 
a shareholder a n d  officer of the corporation. 

I t  is  unnecessary to  discuss o r  to  decide other  assignments of e r ror  on 
th i s  appeal  based upon exceptions to  t h e  admission of evidence offered 
by the  plaintiffs. F o r  e r ror  i n  the  refusal  to  give t h e  instructions prayed 
f o r  by dcfcndant, the  judgments a r e  reversed. 

N e w  trial.  

STATE v. HUZT JACKSON, A L I . ~  J Ih IXY CADOGER, ALIAS JIMhfT 
CADOZIER. 

(Filed 20 August, 1030.) 

1. Rape C b-Evidence of defendant's identity as person who committed 
crime held sufficient to be submittcd to the jury. 

In  a prosecution for rape where the prosecutrix positively identifics the 
defendant a s  the one who mas guilty of the offense, there being ample 
evidence of the commissioll of the crime, and the defendant introduces 
contradictory evidence tending to prove an alibi, and the testimony of 
each is  corroborated by other evidenw, the credibility of the evidence is 
es~entially for the jury, and under a trial free trom error their verdict of 
guilty will be sustained on appeal. 

2. Criminal Law L g-Failure of court to charge that evidence intro- 
duced for restricted purpose be so considered by jury not error in 
absence of request. 

Where evidence is introduced only for the purpose of corroboration. 
and a t  the time of its introduction the court instructs the jury that it  
naq to he considered only for that purpose and not as  snbatant i~e evi- 
dence, his failure to likewise so instruct them in his charge is not rever- 
sible error in the absence of a requrst for an instruction to that effect. 
Rules of Practice in the Supreme C o ~ ~ r t  Xo. 21. 

3. Criminal Law I 1-In this case held: failure to instruct jury that 
defendant might be convicted of lesser degree of crime not error. 

Where all the e~iclence tends to show that the crime of rape was com- 
mitted as  alleged in the bill of indictment, and the defendant relies qolcly 
upon an alibi, and does not contend that he might be found guilty of a 
leskjer degree of the crime, ant1 introduces no evidence to that effect, and 
m ; ~ k e s  no request that the court instruct the jury thereon, the failure of 
the court to so i n s t ~ u c t  the jury will not be held for error, C. 8 ,  4639, 
46-40, not applying. 

4. Criminal Law I g-In this case held: court did not express opinion 
as to weight and edibility of evidence. 

The use of the words "the evidence tends to show" by the trial court in 
his charge to the jury, applied both to the evidence for the State and 
for the defendant, is not a n  expression by him upon the ~veight and 
credibility of the evidence forbidden by C. S., 5M. 
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5. Criminal Law J d-Motion for new trial in criminal case for newly 
discovered evidence is addressed to discretion of court. 

Defendant's motion for a new trial in a criminal prosecution on the 
ground of newly discovered evidence is addressed to the sound discretion 
of the trial court and the refusal of the motion is not reviewable on 
appeal. 

6. Rape C a-Indictment in this case held sufficient, and motion in arrest 
was properly denied. 

The refusal by the court of the defendant's mution in arrest of judg- 
ment oil the ground that the indictment was fatally defective, made after 
verdict of guilty of the crime of rape, will not be held for error on 
appeal where the alleged defects a re  the failure of the indictment to 
tlescrik the prosecutrix as  a "female" and to allege tlin': the crime was 
c o m m i t t ~ l  "by force," the intlictmerit alleging that the tlefcl~dant "with 
force and arms . . . in and upon C. . . . violently and feloniously 
did malie an assault, and . . . violently and against her will," etc. 

7. Criminal Law K M u d g m e n t  in capital case must be written and 
signed by trial judge. 

The entry of judgment of the court on the verdict of guilty of a 
(%pita1 felony by the clerk of the court on ils minutes and signed by the 
judge is not a sufficient compliance with the provisions of C. S.. 4659, its 
mandatory provisions requiring the judgment to be written 2nd signed 
lby the judge, and where it  appears of record that he has failed so to do 
the case will be remanded. 

BROGDEK, J., concurring; CLARRSOS, J., concurring in concurring opinion. 

A ~ P E A L  by defendant f r o m  Stack, J . ,  a t  September 'I1erm, 1929, of 
ROWAN. 

N o  er ror  i n  the  t r i a l ;  remanded for  judgment on t h e  verdict i n  accord- 
ance wi th  t h e  provisions of C. s., 4659. 

T h i s  is a c r imina l  action i n  which t h e  defendant  was  t r ied on h i s  
plea of not gu i l ty  to  a n  indictment  returned by  the  grand  jurors  f o r  
the  State ,  a t  September Term,  1929, of t h e  Superior  Cour t  of Rowall 
County, charging t h a t  defendant "on 27 J u l y ,  A. D. 19'29, wi th  force 
and  arms,  i n  the  county aforesaid, i n  a n d  upon  Mrs.  W. H. Canup,  i n  
the  peace of God a n d  the  State ,  then a n d  there being, violently and 
feloniously, did m a k e  a n  assault,  and  her  tho sa id  Mrs. 'W. R. Canup ,  
then and  there violently and  against  her  will, fe lonioudy did ravish 
and  carnal ly know, against t h e  f o r m  of t h e  s tatute  i n  such case made 
and  provided, and  against the  peace a n d  digni ty of t h e  State." 

T h e r e  is  a count  in the  indictment also charging t h a t  defendant ,  on 
said day, and  i n  said county, "in and  upon  t h e  said Mrs.  W. H. Canup,  
a female i n  t h e  peace of God a n d  the  State ,  then and  there being, un-  
lawfully, ~ i o l e n t l y  a n d  feloniously did make  a n  assault .,vith intent  t o  
commit r a p e  upon the body of her, t h e  said Mrs.  W. H .  Canup ,  and  
with intent  her ,  t h e  said Mrs .  W. H. Canup,  violently by  force and  
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against her will, then and there, feloniously to ravish and carnally know, 
against the form of the statute in  such case made and provided, and 
against the peace and dignity of the State." 

There was a verdict that  defendant is guilty of rape. 
F rom judgment that  defendant suffer death by means of electrocution, 

as provided by statute, C. S., 4657, defendant appealed to the Supreme 
Court, assigning errors i n  the trial, and also error in the judgment. 

Attorney-General Grummitt  and Assistant Attorney-General Xash 
for the State. 

T .  L. Rirkpatrick and B. G. Watkins for defendant. 

Con-NOR, J. There was evidence a t  the trial of this action, offered by 
the State and submitted to the jury by the court, without objection by 
the defendant, sufficient in ~ t s  probative force to sustain the rerdict tha t  
defendant is  guilty of rape, as charged in the indictment. This evidence 
was sufficient to shom not only that  the crime of rape n a s  committed as 
alleged in  the indictment, but also that  the defendant is the rnnn who 
committed the crime, as is also alleged therein. 

The  evidence offered by the defendant, and also submitted to the jury 
by the court, tending to show that  defendant is not the man who com- 
mitted the crime of rape, which all the evidence tended to show was 
committed as alleged in the indictment, was sufficient in its probatire 
force to sustain the contention of the defendant that  he  is not guilty. 
This  evidence tended to contradict the  testimony of the prosecutrix, 
identifying the defendant as the man who committed the crime and also 
tended to shom that  defendant, a t  the time the crime mas committed, was 
not present, but was elsewhere. There was evidence tending to corrobo- 
rate both the prosecutrix as a witness for the State, and the defendant, 
as a witness in his own behalf. 

The  credibility of the conflicting testimony as to the identity of the 
defendant as the man who committed the crime, was essentially a matter 
for the jury. I n  her testimony a t  the trial, the prosecutrix positively and 
without equivocation identified the defendant as her assailant. On the 
other hand, the defendant testified that  a t  the time the State contended 
the crime was committed, he was a t  a place some five or six miles from 
the scene of the crime. I f  the jury  found the facts to be as the evidence 
for the Sta te  tended to shom, and so found beyond a reasonable doubt, 
as their verdict shows they did, the only verdict which they could have 
returned, was that  defendant is guilty of rape. I f ,  however, the jury had 
accepted the testimony of the defendant as true, or if the jury, upon 
consideration of all the evidence, had had a reasonable doubt as to the 
identity of defendant as the man who committed the crime, they should, 
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and under the charge of the court, they would have returned a verdict 
of not guilty. I n  its charge to the jury, the court full5 and correctly 
instructed them i n  accordance with these principles. 

Defendant's objections to certain evidence offered by the State for the 
purpose of corroborating the prosecutrix, as a witness for the State, were 
properly overruled. At the time this evidence was admitted, the court 
instructed the jury .that the evidence was not substantive evidence, 
but was offered only for the purpose of corroborating the testimony of 
the prosecutrix, and. should be considered by the jury onley for that pur- 
pose. I n  the absence of a prayer that  the court instruct i,he jury, in its 
charge, that this evidence was only for the purpose of corroborating the 
prosecutrix, and should not be considered by the jury as substantive 
evidence tending to prove the facts involved in the issue to be as con- 
tended by the State, there was no error in  the failure of the court to so 
instruct the jury in  its charge. The  rule to the contrary in accordance 
with which a new trial was ordered in S. v. Parker, 134 N. C., 209, 46 
S. E., 511, has been superseded by Rule 21j Rules of Practice in the 
Supreme Court of Kor th  Carolina, 192 N. C., a t  page 549. The rule 
now is that "when testimony is admitted, not as substantive evidence, 
but i n  corroboration or contradiction, and that fact is stated by the 
court when it i s  admitted, i t  will not be ground for exception that the 
judge failed i n  his charge to again instruit  the jury specially upon the 
nature of such evidence, unless his attention is called to the matter by a 
prayer for instruction; nor will i t  be ground for excopti011 that evidence 
competent for some purposes but not for all, is admitted generally, un- 
less the appellant asks, at the time of admission that  its purpose shall be 
restricted." 

At the tr ial  of this action, there was no request by the defendant that 
the court instruct the jury that under the indictment u?on which de- 
fendant was on trial, if the jury should fai l  to find that  defendant is 
guilty of rape, as charged in the indictment, or that  he is guilty of an 
assault with intent to commit rape, as is also charged therein, they 
could, in accordance with the provisions of C. S., 4639 a r d  C. S., 4640, 
return a verdict that defendait is guilty. of a n  assault with a deadly 
weapon, or of a n  assault upon a female, or of a simple assault. I t  is 
apparent from the record that no contention to this effect was made by 
the defendant or in his behalf a t  the trial, for the reason that  all the 
evidence, if believed by the jury, showed that  the crime of rape was 
committed as alleged in  the indictment. No  contention to the contrary 
was made by the defendant, on his cross-examination of the prosecutrix, 
or of the witnesses for the State. H e  offered no evidence in support of 

A A 

such contention. For  his defense, defendant relied solely .upon an alibi. 
8. v. Williams, 185 N. C., 685, 116 S. E., 736, where i t  war3 held that the 
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refusal of the tr ial  judge to give the  instruction requested by the de- 
fendant i n  tha t  case, does not sustain the contention of the defendant 
i n  the instant case, that  there was error i n  the failure of the court to so 
instruct the jury. Where all the evidence a t  a tr ial  upon an indictment 
for rape shows tha t  the crime mas committed, as  alleged in the indict- 
ment, and the defendant makes no contention to the contrary, but for 
his  defense relies solely upon an  alibi, the principle upon which a new 
tr ial  was ordered in S. v. William, supra, does not apply. C. S., 4639 
and C. S., 4640, are applicable only where there is evidence tending to 
show that  defendant is guilty of a crime of lesser degree than that  
charged in the indictment. See 8. v. Hardee, 192 N. C., 533, 133 S.  E., 
345, S. v. Bolt ,  192 N. C., 490, 135 S. E., 324, S. v. Allen, 186 N. C., 
302, 119 S. E., 504. 

The contention of the defendant that  by the use of the words "tends 
to show," in  referring to the evidence offered by the State, i n  his charge 
to the jury, the trial judge violated the provisions of C. S., 564, cannot 
be sustained. T h e  judge used the identical words in  referring to  the 
evidence offered by the defendant. B e  did not thereby give an opinion 
either as to the credibility or as to the probative force of the conflicting 
evidence, which he was stating to the jury as he was required to do by 
the statute. I n  his  charge to the jury in Lewis v. R. R., 132 N. C., 
382, 43 S. E., 919, the judge, referring to the substance of the testimony 
of certain ~ritnesses, used the expressions, "the evidence tends to show," 
and "evidence tending to show." On defendant's appeal to this Court, i t  
was contended that  this was error. The  contention was not sustained. 
I n  the opinion in  that  case, i t  is  said:  "We see no valid objection to 
the expressions complained of. They do not iniply an opinion 011 the 
part of the judge that any fact  was fully or sufficiently proved." 

After full and careful consideration of his assignme~its of error relied 
upon by defendant on his appeal to this Court, and based upon his ex- 
ceptions to the rulings of the court upon his objections to evidence 
offered by the State, and upon his exceptions to instructions of the court 
to the jury, in the charge, we fail to find any error for which defendant 
is  entitled to a new trial. The  verdict is supported by evidence offered 
by the State, a i d  submitted by the court to the jury under a charge 
which is  free from error. I t  is  true, as earnestly contended by his coun- 
sel, tha t  the evidence offered by defendant i n  support of his defense 
based upon an alibi, is  of such character, as to justify their efforts i n  
h is  behalf, both a t  the tr ial  and on the appeal to this Court. W e  find 
nothing, however, in the record certified to this Court, on defendant's 
appeal, to sustain the contention of defendant's learned and diligent 
counsel that  he has not had a fa i r  t r ial  in accordance with the laws of 
this State. We cannot, therefore, in the exercise of our jurisdiction 
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as an  Appellate Court, hold that  defendant is entitled to a new tr ial  for  
crrors committed by the tr ial  judge during the tr ial  which has resulted 
in  the ~ e r d i c t  that  defendant is guilty of rape. W e  fiud no error i n  the 
trial, and, therefore, we cannot order that  the verdict be set aside. 

After the verdict was returned, and before judgment was rendered, 
the defendant moved in  the court below for :t new trial, vontending that  
after the verdict was returned he had, by the aid of his  counsel, dis- 
covered evidence, which supported his contention that  he  was not a t  the 
home of the prosecutrix, when the crime was committed, and which 
coi~tradicted the testimony of a witness for the State, which was offered 
a t  the trial as tending to show that  he was the man who committed the 
crime. Defendant's counsel i n  support of their motion oTered affidavits 
of persons whose testimony was relied upon as the newly discovered 
ovidence. The  judge in  his discretion denied defendant's motion, and 
defendant excepted. The  assignment of error based on thie exception can- 
not be sustained. A motion made before the trial judge in  the Superior 
Court, after the tr ial  of the issue in a criminal action, resulting in a 
verdict of guilty, for  a new tr ial  on the ground of "newly discovered 
evidence," is addressed to the discretion of the tr ial  judge, and his action 
upon the motion will not be reviewed on defendant's appeal to this Court, 
except i n  a case showing gross abuse of the discretion vested in  him. 
Upon consideration of the affidavits appearing in the record, showing the 
nature of the evidence which defendant's counsel discoxered after the 
verdict was returned, we cannot hold that  the learned judge abused his  
discretion when he refused to  allow defendant's motio~i. Upon authori- 
tative decisions of this Court, we must decline to revien the action of 
the judge, refusing to grant  a new tr ial  on the ground of newly dis- 
covered evidence. The  judge made no findings of fact upon which he 
ruled adversely to defendant, but conceding that  the fact3 are as stated 
in the affidavits, we cannot hold that  there was error in the refusal of 
the judge to allow the motion. I n  9. v. Trull, 169 N. C., 363, 85 S. E., 
133, i t  is said:  "The refusal of t he  court to grant  a new tr ial  for  ilewly 
discovered testimony rested in his discretion, and is not reviewable. 
8. 2%. Jirnmemon, 118 N. C., 1173, 24 S. E., 494, S. v. DeGraH, 113 
x. C., 690, 18 S. E., 507, 8. 7). X o ~ r i s ,  109 N. C., 821, 13 S. E., 877. 
The findings of fact by the court are not reviewable. 3. 11 .  DeGraff', 
supa,  8. v. X o ~ g a n ,  120 N. C., 563, 26 S. E. ,  634, S. v. Lance, 109 
N.  C., 789, 14  S. E., 110; S. v. Dunn, 95 N. C., 697." See, also, S.  v. 
Ha~tsfield, 188 N .  C., 357, 124 S. E., 629, where it is said:  " I t  is the 
settled rule of practice with us, established by a long and uniform line 
of decisions, tha t  new trials mill not be awarded by this Court i n  
criminal prosecutions for newly discovered evidence. .S v. TVilliams, 
185 X. C.) 643, I). 664, 116 S. E., 570, S. v. Jenkins, 182 N. C., 818, 
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108 S. E., 767, 8. v. Lilliston, 141 N. C., 857, 54 S. E., 427, and cases 
there cited. Such motions may be entertained in  the Superior Court, 
a t  least during the term a t  which the case was tried, and allowed or not, 
in the discretion of the presiding judge, and ordinarily, the action of 
the tr ial  court and his findings of fact on such motion are not subjwt to 
review on appeal." 

Defendant's motion in arrest of judgment made in the Superior Court, 
after tlie return of the verdict, for that  the indictment was fatally de- 
fective was denied. I n  this there % a s  no error. The  defects alleged are 
the failure to describe the prosecutrix as  a "fernale" and to allege that  
the crime was committed ('by force." The contention made on behalf of 
the defendant i n  this case is  identical with that  made in  S. v. Laxton, 
$8 N. C., 5 6 4 ,  The  decision in  that  ease is a n  authority supporting the 
refusal of the court in tlie instant case to allow the motion in arrest 
of judgment. The  decision in S. v. Xarsh,  132 X. C., 1000, 43 S. E., 
828, cited arid relied upon by defendant i s  not applicable. This is 
readily apparent upon a comparison of the indictn~ent in that  case 
with the indictmcnt in the instant ease. 

I t  appears from the record on this appeal that  the judgment of the 
court was entered on the minutes by the  clerk, and that  the minutes 
were thereafter signed by the judge. The  judgment is  as folloivs: "I t  
is  ordered by the court that  the defendant be conveyed by the sherifi 
of this county to tlie State Prison a t  Raleigh, and there delivered to 
the warden of tlie State Prison and the warden is ordered to cause 
sufficient electricity to pass into the body of said defendant to cause his 
death, and this shall take place hetween the hours of 10 a.m. and 2 p.ni., 
on 30 October, 1929." I t  does not appear that  the judgment of the 
court 011 the verdict of the jury was in writing, or that  said judgment 
was filed in  the papers in the case against the defendant, to the end that 
a certified copy thereof might be transmitted by the clerk to the warden 
of the Stato Penitentiary a t  Raleigh, North Carolina, as  his authority 
to execute the judgment. The  requirclnents of tlie statute (C. S., 4659) 
are n l a ~ d a t o r y  and n c  cannot hold that  the statutory provisions have 
been complied with in this case. We, therefore, order that  this action 
be reniailded to the Superior Court of Rowan County that  a judgment 
may be rendered by said court in compliance with the statute. The  
requiroments of the statutes by r i r t ue  of which this defendant must 
suffer death by means of electrocution, as  the punishment prescribed 
by law for the crime committed by him, as found by the jury, must 
be strictly observed. 

W e  think i t  but just to the defendant to say that  there was no evi- 
dence a t  the tr ial  of this action tending to show that  the defendant had 
a t  any time represented that  his name was "Jimmy Cadoger" or "Jimmy 
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Cadozier." When he was arrested, he informed the officers, to whom he 
was a stranger, that  his  name was "Huzy Jackson." H e  twtified, without 
contradiction, that  he had never been called either "Jimmy Cadoger" 
or "Jimmy Cadozier." A witness for the State, whose testimony was 
sharply contradicted by the defendant, and who testified that he saw 
the defendant near the home of the prosecutrix a short time before 
the crime was committed, had informed thtl officers ths t  the name of 
the defendant was "Jimmy Cadoger" or "Jimmy Cadozier." There was 
evidence tending to show that  this witness knew a man, who lived in 
South Carolina, whose name was "Jimmy Cadoger" o-  "Jimmy Ca- 
dozier." Defendant contended that  this was the man, and not the de- 
fendant, whom the witness saw near the home of the prosecutrix, a 
short time before the commission of the crime. The jury, lowever, failed 
to sustain this contention. 

W e  find no error in the trial, but in accordance with this opinion, and 
for the purpose stated therein, the action is 

Remanded. 

BROGDEN, J., c o ~ ~ c u r r i n g  : I t  i s  suggested in the brief of the defendant 
that he could have procured other evidence in support of his motion 
for a new tr ial  upon newly discovered evidence, but was prevented from 
so doing by lack of time. T h e  opinion of this Court remands the 
(I  action" for judgment. Hence there is no final judgment and i t  may be 

that the rights of the defendant to renew liis nlotion in the t r ia l  court, 
before judgment, are not precluded or destroyed. ,411en v. Gooding, 
174 E. C., 271. 

CLARI~SON, J., concurs herein. 

JTES E'OW1,ICR. 

(Filed 20 August, 1030.) 

1. Riot A a-Elements of offense of riot. 
The offense of riot is composed of the threc elements of ul~lnwful as- 

sembly, intent to mutually nssist against lnwfnl authority, : ~ n d  acts of 
violence : nnd IZclcl, the evidence ill this case 13lainly ant\ unequiroeally 
discloses the essential ingredients of the offense. 

3. Riot C &Evidence of defendants' guilt of siding and abetting in riot 
held sufficient to be submitted to the jury. 

Evidence in a prosecution for riot tending t o  show that one of the 
defendants was n leader of strikers of a mill. and that he incited and 
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brought several automobile loads of strikers to the scene of the riot who 
were armed with sticks :rnd joined the crowd ancl participated ill the 
disturbance, and that  the other defendants incited the memhers of the 
crowd and actively participated in the ensuing fight. with evidence to the 
contrary that the tumult resulted from acts of violence by the officers, 
and that the c1efencl:mts were acting as pencemnltcrs tl~erciri : H e l d ,  the 
evidence creates an issue of fact aq to the clefendants' guilt as niders and 
abettors in the offence which n n r  properly subniitted to the jury for its 
determination. 

3. Sam-Evidence of inflammatory speech of one of defendants held com- 
petent in connection with evidence of his participation in the riot. 

E\idence of the declarnticin of one of the deientlants on trial for the 
offense of riot, made some ~veekq before the disturhnnce, of nil inflnmma- 
tory and threatel~ing nature, is held eornpetent agai11.t hiiu ill c~nneetion 
wit11 evidence of his participation in the disturbance. 

4. Criminal Law C +Party inciting, encouraging, or assisting the actual 
perpetration of a crime is guilty as aider and abettor. 

Xere presence, even wit11 the intention of assisting in the eomrnibsion 
of a crime, does not render a party an :~ider or abettor therein mlless the 
intention to nsaiit i\ comn~unicatecl to the ~ ~ e r ~ e t r n t o r ,  hut if a party, 
being present, does soruethin:: that will incite, encourage, or :rssibt the 
actual cornriil~s~or~ of a crime he is guilty a s  an aidel and abettor. 

CRIJ~INAL ACTIOK, before Cowper,  Special Judge ,  a t  X o w m b e r  Term, 
1929, of MCDOWELL. 

T h c  defendal~tq,  Hoffnlan, Fowler, Hogan,  Russell, L e n i s  and  H a l l  
were indictcd upon a bill containing f o u r  counts. T h e  fir.;t count 
charged engaging i n  a r io t ;  t h e  sccond count charged resisting the  
sheriff of NcDowell County  i n  the  performance of his  dut ies;  the  th i rd  
count charged resisting tlie deputy sheriff of AlcDowell County n h i l c  
i n  the  discharge of h i s  duties, and  the four th  count charged resisting 
t h e  constable of hIar ion Ton nsliip, N c D o ~ ~ e l l  County, n hile i n  tlie per- 
formance of his  duties. 

T h e  j u r y  convicted IIoffman, Hogan,  F o ~ ~ l e r  and  Lcnis .  By the 
judgment entered, Hogan.  Fowlcr  and  Lewis wcrc ordercd t o  Ire con- 
fined i n  t h e  ronirnoIi ja i l  of McDonell  County f o r  n period of six 
montlls a n d  assigned t o  n o r k  011 t h e  public road\ .  Hoffman wns sen- 
te~iced to ja i l  f o r  a. period of th i r ty  days atx i  f i n d  tllc sum of $1,000 
and  costs. 

T h e  verdict as  s l ionn by  tlie record i s  as  follows: "The ju ry  rcturned 
a verdict of gui l ty  as  to  all  f o u r  of tlie defendants on the count in the  
bill charging them with r iot ing arid not gui l ty  as  to al l  other counts i n  
t h e  bill. T h e  ju ry  recommends the  mercy of t h e  court." 

T h e  names of tlie four  defendants convicted d o  not appear  i n  the 
verdict a t  all. T h e  jutlgment is  pronounced against Hogan,  Fowler, 
Lewis and  Hoffmau.  I-Ierice we assume t h a t  the  other two defendants 
were acquitted. 
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The evidence tended to show that there was a strike in progress among 
the workmen of the Clinchfield Mill and other mills in .Marion, North 
Carolina. On 30 August, 1929, a man named Ruppe came from Caro- 
leen, Rutherford County, to work inJhe  mill. H e  brought his furni- 
ture with him and a t  the instance of officials of the niill placed his 
furniture in  a house belonging to the Clinchfield Mill. This house is 
situated near Highway No. 10, which is cornmonly referred to as the 
main street of North Carolina, running from the ocean to the moun- 
tains. T h e  mill road branches off from Xo. 10, and the Louse in which 
Ruppe moved his furniture was about 300 yards from said highway. 
Ruppe left his furniture in the house and the house was closed. H e  
then returned to his home in  Rutherford County. That afternoon about 
three o'clock i t  was discovered by the officials of the mill that the house 
had been broken into and the furniture dumped out on Highway No. 10 
a t  a point a t  or near the mouth of the mill road. " I t  wis  just 011 the 
edge of the concrete and against the bank." Officials of the mill called 
the sheriff of McDowell County to put the furniture back in the house. 
Sheriff Adkins took with him his deputies, Hendley, Tate, Gowan and 
Halliburton, and also Robbins, the constable of Xar ion Township. 
Arriving upon the scene and at  the place where the furniture mas lying 
i n  the road, the sheriff and his deputies found 7 5  or 100 pf>ople standing 
011 I-Iighway No. 10 at  the mouth of the mill road, blocking the same. 
As soon as the sheriff and his deputies appeared the crowd surged about 
them. The defendants, Fowler and Lewis, were in this surging crowd 
and surged with them. Fowler had an open knife in his hand and 
Lewis mas armed with a stick 21i2 by 3 feet long. Eighty per cent of 
the people in  the crowd who were blocking thc road had s icks. 

The sheriff secured a wagon and a driver from the niill, loaded the 
furniture on it and attempted to carry it back to the house from which 
it had been taken. When the furniture had been loaded Fowler ap- 
proached the sheriff and said, "What in  the hrll are you going to try to 
do At that time Fowler had a n  open knife in  hi3 hand. The 
sheriff grabbed a t  Fowler's hand and he jerked the knife back and put i t  
in his pocket. Thereupon the sheriff arrested Fowler an3 placed him 
in  a car in charge of deputies Hendley and Gowan and told them to 
drive through the crovd. Fowler kept pulling back, "saying lie hadn't 
done anything." I n  the meantimp the crowd had increased to about 200, 
blocking the entire road and "hollering and cursing," and mying "They 
are not going to get through this crowd." The road leading into the 
village was blocked. When the sheriff's car in  which Fowler had been 
placed began to move through the crowd the sheriff malE.ed behind i t  
and ordered the wagon loaded with furniture to follow him, Thereupon 
the crowd closed together and when the team started they proceeded "to 
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beat the mules and throw rocks a t  the driver. They hit the mules with 
sticks, threw rocks a t  the driver and cursed. . . . They were hol- 
lering, 'Damn scabs are not coming in. We are not going to let them 
come in  and everybody hold your ground.' They shouted to the sheriff 
that  he had no danm business down there and that  he had better get thc 
hell away from there; they were not going to let that  stuff gci in." The 
sheriff kept telling then1 they had better stand back and let the team 
through, as they had no right to block the highway. At this time the 
defendant Hogan appeared upon the scene and began conferring with 
the cro~vd going "frorn group to group." After Hogan was there talking 
to tllc crowd they contir iu~d to keep the road blocked, liollerir~g. At this 
time the crond had increased to about 300. TIThen thc sheriff's car, 
carrying the defendant Fowler to  jail, was passing through the crowd 
they bent on the car sewrnl times. A niilkman nanied Houlr cxmc along 
tlie road to d e l i ~ e r  milk to his custonlerq. H e  saw the sl~triff and his 
deputies near the nio~lth of the road. H e  was stoppctl hy two mcil 
a r m e ~ l  with sticks. Whcn lip attempted to pass through thc crond "they 
hcgan beating on my truck." The dcfci~dnnt Hogan wnc, present a t  that  
time aud the c r o ~ r d  around him had sticks. The crond n a s  yelling and 
hollering and cursed the m i l k n ~ a ~ i .  or as he testified : "Calletl me all kiuds 

L, 

of stuff, scabs and e~er-thii ig of that kirid; I couldn't say, n x  ~o much 
l~ollcring arid yelling, couldn't tell v h a t  they were all saying." 

Swing that he and l ~ i s  deputies Irere o~e rpone red  ant1 that tlie roatl 
n a s  thorougldy blocked by the surging crowd and that i t  nould be ini- 
possible to move the furniture, the sheriff called for troops the11 sta- 
tioned i r ~  Xarion.  Before the arrival of the troops the dcfentlnnt Roff- 
marl appeared upon the scene. The  qlieriff testified: ('1 saw Mr. Hoff- 
man's car d r i ~ e  u p  to the switch down there two or tllrce times, I tliirik 
three times, and bring a load of folks and get out of his car and corn? 
and join the crowd. I couldn't say how many people lie brought in his 
cnr, three, four or f i le  times. It is a Buick roupe. Those people had 
sticks, lots of them; ~ T ~ P I I  tliey got out of his car tliey nould go do1vn in 
the crow1 v i t h  thcir s t i~ lm.  I t  uns  :i regular turmoil. T h c ~  \rere 
hollering, e~e rybody  was hollering am1 cursing, ant1 ever olict' ;nld a 
~vhi le  a rook nould ziz by you." Jus t  as the troops came in sight tllc 
defendant Hogan came into t l ~ e  crowd and tlie crond began yclling. 
Hogan said something to the crond and part  of the crowd in front began 
to put their sticks on their shoulders and bcgnr~ to  march u p  and dowii 
i n  front of tlie crovd and holler, ('Bring on the troops, to hell with 
the troops." Captain Lyda was commanding officer of the troops. When 
he arrived a t  the sceue with his soldiers he "told the crowd to move back 
repeatedly." I n  response to that  "they whooped, jeered and called us 
scab l o ~ e r s  and paid gunmen," said, "Here comes tlie boy scouts, wooden 
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soldiers." The troops undertook to push the crowd back so that  the 
mules and wagons could move forward. Some of the men walking with 
the wagon were kicked and the mules were struck with sticks. A t  that  
time Hogan came up  and said to Captain Lyda, "We will take charge 
of the situation." The captain ordered him to stand back. Hogan 
replied "that he had grown to the ground, and if we wanted him to 
move back we would have to saw him off." The captain said, "I finally 
drew my gun and put i t  into Hogan's stomach and told him to move 
back. Until that  time I had not been able to move him." The  sheriff 
was hit  with a stick and deputy Robbins was hit  on the head by a 
brick. 

The foregoing is a brief summary of the evidence offwed in  behalf 
of the State. The defendants offered the testimony of more than twenty- 
five witnesses contradicting the evidence of the State and tending in  
every way to exculpate the defendants. 

From the judgments pronounced the defendants appealed. 

Attorney-General Brummtift and Assistant Attorney-General Nash for 
the State. 

A. Hall John9tom and Thomas A. Jones for defendants 

BROGDEN, J. A voluminous record and a mass of conflicting testimony 
present two questions of law : 

1. Was there sufficient evidence of a riot as defined by aw to be sub- 
mitted to the ju ry?  

2. I f  so, was there sufficient evidence to be submitted to the jury that 
the appealing defendants aided and abetted therein? 

The offense of riot has been considered by this Court i n  three cases, 
to wit:  S. v. Stalcup, 23 N. C., 3 0 ;  Sp~ui l l  v. Life Ins. Co., 46 N. C., 
126; S. v. Hughes, 72 N .  C., 25. I n  the Stalcup case a riot was defined 
"to be a tumultuous disturbance of the peace, by three persons or more, 
assembling together of their own authority, with a n  intent mutually to 
assist one another against dl who shall oppose them, and afterwards 
putting the design into execution, in a terrific and violent manner, 
whether the object in question be lawful or otherwise. An indictment 
for a riot, always avers that the defendants unlawfully assembled. And 
this averment must (we think) be proved on the trial, as well as the 
subsequent riotous acts of the defendants, before they can be convicted 
of a riot." I n  other words, the offense is composed of three necessary 
and constituent elements, to wi t :  ( a )  unlawful assembly; (b) intent to 
mutually assist against lawful authority ; (c) acts of violence. 

A perusal of the evidence discloses plainly and uneq~ivocably the 
essential ingredients of riot, and hence this phase of the case will not 
be debated. 
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The  second question of law involves aiding and abetting. Mere pres- 
ence, even with the intention of assisting in the commission of a crime, 
cannot be said to have incited, encouraged, or  aided the perpetrator 
thereof, unless the intention to assist was in  some way communicated to 
him; but if one does something that will incite, encourage, or assist the 
actual perpetration of a crime, this is sufficient to constitute aiding and 
abetting. S. v. Bart, 186 N. C., 582, 120 S.  E., 345; S. v. Dail, 191 
N. C., 234, 131 S. E., 574; S. v. Tyndall, 192 N. C., 559, 135 S.  E., 451; 
9. v. Baldwin, 193 N. C., 566, 137 S. E., 590. 

I n  order to apply the well settled principles of law i t  is necessary to 
recur briefly to the facts with reference to the participation of each of 
the appealing defendants in  the riot. 

Alfred Hoffman: This defendant was a recognized mouthpiece of the 
employees of the mill. H e  made several speeches to the workmen, and 
apparently they were depending upon his couns.el and advice. The 
evidence for the State tended to show that  a t  a meeting about three weeks 
before the date of the riot this defendant, in a public utterance, had 
said, "Don't let any one move into the Clinchfield mill village. Watch 
Rutherford County and South Carolina cars especially." Thcre was 
further testimony from the State to the effect that at  the same meeting 
over which the defendant Hoffman was presiding, he said:  "If anybody 
gives out anything, they mill take a long ride and won't come back." 
Hoffman testified as a witness in his own behalf that one Herling, a 
newspaper reporter was making some sort of a speech and that he 
(Hoffman) sent for the defendant Hogan, "and I told him to go down 
there and make that  damn fellow keep his mouth shut, or something to 
that effect; I don't know just exactly what I said, but my effort was to 
get him quiet; he was speaking when I got there." 

This testimony from the defendant tends to corroborate other evidence 
offered by the State to the effect that Hoffman was regarded as a leader 
by the workmen. 

The sheriff testified that during the riot Hoffman made two or three 
trips with his car, stopping at  a point near the scene of the disturbance, 
each time bringing a load of people armed with sticks. "When they 
got out of his car they would go down in  the crowd with their sticks." 

Another witness for the State testified: "Those folks Hoffman brought - 
there, when they got out of his car, they walked into the crowd and took 
hand or part  i n  the crowd, hollering, yelling, and cursing like the rest 
were doing at  that  time. . . . There was not a thing between Hoff- 
man and the crowd to keep him from seeing what was going on there. 
. . . I would say, practically all of them in the crowd I saw Hoffman 
bring u p  there had sticks." 
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Hogan:  The State offered evidence that Hogan went down to the 
Marion Mill and requested a man named Bryson who was on the picket 
line "to get the gang of fighters and go to Clinchfield." Hogan was 
present in the crowd that blocked Highway S o .  10. He went from 
group to group talking to various persons at  the time the tumult was in 
progress. When the troops arrived he declined to move so that the 
troops could pass until the captain of the military company drew his 
pistol. Hogan and Hoffman were closely associated in  leadership of the 
workmen. Hoffman lived at  Hogan's house and Hogan "was in charge 
of the relief and supervised the giving of requisition slips to the strik- 
ers." Hoffman testified: "I hare  made quite a few speeches around 
here as an officer of the organization. I depended on Hogan." 

Lewis : The sheriff testified : ('Del Lewis mas right in the c r o d  help- 
ing to block the highway, kept us from getting back in  {he  house with 
this stuff through the street. . , . H e  made all the razket he could." 

Deputy Shcriff Hendley testified that Lewis beat upon the truck of the 
milkman who mas trying to pass through the crowd. Lev& also "barked" 
a t  the officers. The sheriff said : "Lewis is a big barker." 

Fowler: This defendant had an  open knife in his liand and v,au 
arrested by the sheriff. 

The foregoing excerpts from the evidence offered by the State war- 
ranted the trial judge in  submitting the cause to the jury The defend- 
ants, each for himself, denied any and all participation in the riot and 
offered testimony of many witnesses tending to show that  they were 
present as peacemakers a-nd not as stirrers-up of strife: and further- 
more, that the whole tumult resulted from acts of violence committed by 
the officers upon who were i n  the crowd, and that  this conduct 
creatcd the tumultuous scene disclosed by the evidence. However, the 
eridcnce in its totality produc~s  a clear-cut issue of fact :tnd under our 
system of law issues of fact must be determined by a jury. 

Exception mas taken to the introduction of the declaration of Hoff- 
man a t  a meetiiig some three weeks before 30 -lugust, 1928, to the 
effect that  cars coming from Rutherford should be watched, and that if 
anybody told anything "they would take a long ride." H3ffman deniccl 
the making of any such declaration. There is no suggention that  the 
other defendants approved the declaration. This evidence ~vould cer- 
tainly be competent against Hoffman in  connection with his conduct at  
the time of the riot in bringing various parties of men to the scene, most 
of whom were armed with sticks. 

No  error. 
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31. E. GRUKER ET AL. v. E. W. E\VBAKRS, TRUSTEE, ET AI.. 

(Filed 20 August, 1930.) 

1. Judgments F c-Defendant may not move for judgment on count,er- 
claim, after final jud-ment, pending motion for judgment on in- 
junction bond. 

Where the plaintiff brings suit  t o  enjoin tlie defendant from foreclos- 
ing upon a mortgage or  deed of trust ,  and the defendant sets up a s  a 
counterclaim the notes secured by the mortgage, and the temporary order 
is  continued to the  final hearing upon the  plaintiff's filing bond, and upon 
the t r ia l  of the action the dcfe11d:lnt's motion a s  of nonsuit is  allowed 
and the  judgtnent affirmed on appeal, defendant's motion for judgment 
on the counterclaim, made for the  first time af ter  the final judgment, and 
while tlie action was  pending only fo r  t he  purpose of ascertaining the 
damages which tlie defendant had sustained by reason of tlie issuance of 
the restraining orders. is  proptrly refused, the  defendant by moving for 
judgment a s  of nonsuit and by fail ing a t  t ha t  t ime to more  for judgment 
on his counterclaim having waived his right, i f  any, to such judgment, 
his motion a s  of nonsuit operating in effect a s  a voluntary nonsuit on tlie 
counterclaim. 

2. Injunctions H &Recovery may not be had on injunction bond for items 
of damage not set out in bill of particulars. 

Where a q  injunction restraining tlie defendant from selling certain 
land under foreclosure proceedings has  heen continued to  the final hear- 
ing upon the  plaintiff's filing bond, and a t  the hearing the  action is dis- 
missed, u l~on  the  defendant's motion for  judgment for damages sustained 
by reason of the issuai~ce of the  restraining orders, tlie defendant having 
filed a bill of particulars by order of court sett ing out the  items of dam- 
ages claimed b~ him : Held, the defendant i s  confined to the i tems set out 
i n  his bill of particulars and may not recover a s  a p a r t  of his damages the  
rentnl value of the lands when he  has  failed to include such rental  value 
in  his bill of particulars a s  an  item of damage claimed by him. 

3. Injunctions H a-Measure of damages recoverable against injunction 
bond. 

Where a temporary order restraining the  defendant from selling cer- 
tain land under foreclosure proceedings has  been continued to the final 
hearing upon the plaintiff filing bond a s  required by C .  S., 854, and the 
injunction is  finally dissolve(1, the  measure of damages recoverable on 
the injunction bond is  the 1oss.sustained by tlie dcfe~idant  by reason of 
the  issuance of the restraining orders not exceeding the  penal gum of the 
bond, which is ordinarily the  depreciation, if any, in  the  value of the 
property from the date  of the issuance of the injunction to tlie date  of 
i t s  dissolution, but if the value of the property a t  the  date  of the issu- 
ance of the injunction is insufficient to pay the  amount of the  debt secured 
by the mortgage, and there has  been no depreciation in the  value of the  
property, the  measure of damages is  the amount of interest  on the  debt 
accrued during the t ime the injunction is  i n  force and not paid from the  
proceeds of the sale or  otherwise. C. S., €54. 
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APPEAL by both plaintiffs and defendants from Xchenck, J., 7 Decem- 
ber, 1929. From HEXDERSON. Reversed and remanded. 

This action was begun on 29 February, 1928. On tho allegations of 
the complaint, plaintiffs prayed judgment that defendants be enjoined 
from selling the land described therein under the power of sale con- 
tained in a deed of trust executed by the plaintiff, 11. E. Gruher, to the 
defendant, E. W. Embanks, trustee. This deed of trust mas executed 
by the plaintiff to secure the payment of certain notes now held by the 
defendant, Lucille L. Seigling, executrix of R. C. Seigling, deceased. 
The consideration for said notes was the balance of the purchase price 
for said land, which mas sold and conveyed by R. C. fseigling to the 
plaintiff, M. E. Gruber. Plaintiffs also prayed for judgment that the 
transaction resulting in the said conveyance be rescinded; that  they 
recover of the defendant, Lucille L. Seigling, executrix, th:: amounts paid 
on the purchase price for  said land and that the said notes be canceled 
and delivered to the plaintiffs. 

Orders restraining the sale of the said land, issued on motion of the 
plaintiffs, were continued to the final hearing. Bonds mere executed by 
the plaintiffs and their sureties, and filed as required bay the judge in 
accordance with the provisions of C. S., 854. 

Defendants in their answer denied the material allegations of the 
complaint. I n  further defense of plaintiffs' action, defendants alleged 
certain facts upon which they contended that plaintiff!; a re  estopped 
from maintaining this action. They prayed judgment that the restrain- 
ing orders issued in the action be dissolved; that they recover of the 
plaintiffs the sum of $100,000, the amount of the notes dzxribed in the 
complaint, with accrued interest, and that  they have such other and 
further relief as the court should find that they are entitled to. 

The action was tried at  Kovember Term, 1928, of the thperior Court 
of Henderson County. A t  the close of the evidence foi plaintiffs, on 
motion of defendants, the action was dismissed by judgment as of non- 
suit. C. S., 667. Defendants did not move at  the tr ial  for judgment 
on the notes, or for any other affirmative relief. Plaintiffs' appeal from 
the judgment was heard at  the Spring Term, 1929, of the Supreme 
Court. The judgment was affirmed, 197 N. C., 280, 148 8. E., 246. 

After the judgment of the S u ~ r e m e  Court had been certified to the 
superior Court of Henderson County and after notice to plaintiffs, 
defendarits moved for judgment (1 )  that they recover of the plaintiffs 
the sum of $100,000, the amount of the notes described in  the com- 
plaint, with accrued interest, less the sum of $50,000, realized from the 
sale of the land described in the deed of trust, under the power of sale 
contained therein, which had been applied as a credit on said notes; 
and (2) that  they recover of the plaintiffs and the sureties on the injunc- 
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tion bonds filed in the action, the damages which they had sustained by 
reason of the issuance of the restraining orders, which had been dis- 
solved by the final judgment in the action. 

Upon the hearing of these motions, the motion for judgment on the 
notes was denied. Defendants excepted to the denial by the court of 
their motion, and on their appeal to the Supreme Court assign such - - 

denial as error. 
Prior to the hearing of the motion for judgment for the damages re- 

sulting from the issuance of the restraining orders, plaintiffs moved 
that defendants be required to file a bill of particulars, setting forth in 
detail each and all of the items of damages claimed by defendants. This 
motion was allowed, and in obedience to the order of the court, defend- 
ants filed a bill of particulars in which they set out in detail the several 
items of damages claimed by them. None of these items was for the 
rental value of the la11d from the date of the issuance of the first re- 
straining order to the date of the final judgment. 

At the hearing of defendants' motion, the court found that the reason- 
able rental value of the land described in the complaint, during the 
time defendants were restrained and enjoined from selling the same 
under the power of sale in the deed of trust, was $2,000; and that de- 
fendants had expended the sum of $36.90 in readvertising thc land for 
sale, after the final judgment by which the restraining orders were dis- 
solved. The court was of opinion, and so held, that defendants were 
not entitled to recover as damages other items set out in the bill of par- 
ticulars. These items were the interest on the notes which accrued while 
defendants were enjoined from selling the land, and the amount paid 
out by defendants on account of witnesses who had attended the trial. 
and who were nonresidents of this State. 

From judgment that defendants recover of the plaintiffs and their 
sureties the sum of $2,036.90, as damages resulting from the issuance 
of the restraining orders, both plaintiffs and their sureties, and defend- 
ants appealed to the Supreme Court. 

drledge & Taylcr for praintiffs and their sureties. 
Buist & Bu.isf and Ewbank, Whitmire d? Weeks for defendants. 

CONXOR, J. There was no error in the denial of defendants' motion 
for judgment on the notes described in the complaint. This motion was 
made for the first time after the action had been dismissed by final judg- 
ment, and after said judgment had been affirmed on plaintiff's appeal, by 
this Court. The action was not pending, at the time the motion was 
made in the Superior Court of Henderson County, except for the purpose 
of ascertaining the damages which defendants had sustained by reason of 
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the issuance of the restraining orders, and the continuance of said 
orders to the final hearing. C. S., 855; Well Co. v. Ice Co., 125 N. C., 
80, 34 S. E., 198. Even if i t  be conceded that  the all12gations in the 
further defense of defendants' answer, a re  sufficient to constitute a 
counterclaim, upon which defendants would have been eltitled to judg- 
ment a t  the  trial of the action, when defendants, at  the close of the 
evidence for  the plaintiffs, moved for judgment dismissing the action as 
of nonsuit, C. S., 567, and failed at  that time to move for judgment on 
the notes, or for  other affirmative relief, they waived their right, if 
any, to such judgment, and in effect submitted to a volunl ary  nonsuit on 
their counterclaim. I t  was too late, after the action had been dismissed 
on their motion, to move a t  a subsequent term of the couri, for judgment 
on their alleged counterclaim, or cross-action. After the judgment 
dissolving the restraining orders and dismissing the action had been ren- 
dered, defendants sold the land under the power of sale in the deed of 
trust. This was a recognition by defendants that  the action was no 
longer pending for the purpose of affording relief to either plaintiffs or 
defendants upon any cause of action alleged either in th. complaint or 
in  the answer. 

There is error in the judgment that defendants recover of plaintiffs 
and the sureties on their injunction bonds the rental value of the land 
described in  the complaint, for the period during which dl2fendants were 
enjoined and restrained from selling said land under the power of sale 
in  the deed of trust. Defendants did not include such rental value as an 
item of the damages claimed by them, in their bill of particulars. I t  
mas error, therefore, for the court to hear and consider evidence offered 
by defendants over the objections of plaintiffs, as to such rental value. 
The court, in its discretion (Townsend  v. Williams, 117 N. C., 330, 23 
S. E., 461) had allowed plaintiffs' motion that defendants be required 
to file a bill of particulars. C. S., 534. When in obedieme to the order 
of the court, defendants had filed their bill of particulars, they should 
have been confined, at  the hearing, to the items of damage r,et out therein. 
I t  has been so held by this Court with respect to evidence offered by the 
State at  the tr ial  of a criminal action, where upon motion of the de- 
fendant and i n  obedience to the order of the court, the sclicitor for the 
State had filed a bill of particulars, prior to the trial. f:. v. W a d f o r d ,  
194 N.  C., 336, 139 S. E., 608. The rationale of this holding is applica- 
ble to evidence offered a t  the trial of a civil action, where on motion of 
one of the parties, the other party has filed a bill of particulars, in 
obedience to an  order of the court. W i g g i n s  v. Guthrie, 101 N. C., 661, 
7 8. E., 761. 

There was no error in the holding of the court that deferldants are not 
entitled to recover, as damages resulting from the issu:tnce and con- 
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tinuance of the injunction bonds, the item of interest, o r  the amount 
expended by defendants i n  procuring the attendance a t  the trial of non- 
resident witnesses. Neither of these items as set out i n  the bill of par- 
ticulars can be included in  the damages sustained by defendants by 
reason of the restraining orders or  injunctions. C. S., 854. 

Whereas, i n  the instant caw, a creditor whose debt is secured by a 
mortgage o r  deed of trust, was restrained and enjoined, by orders issued 
in  a n  action pending in  the Superior Court, from exercising the power 
of sale contained in  the mortgage or deed of trust, and the debtor was 
required in accordance with the provisions of the statute, C. S., 854, to 
file a n  undertaking or bond, to the effect that  the debtor and his sure- 
ties, would pay to the creditor such damages, not exceeding the penal 
sum of the undertaking or bond, as the creditor should sustain by reasou 
of the iajunction, if the injunction was finally dissolved by the court, the 
measure of the damages which are recoverable by the creditor upon the 
dissolution of the injunction, is  ordinarily the depreciation, if any, in 
the value of the property conveyed by the mortgage or deed of trust, as 
security for the debt, from the date of the issuance of the injunction to 
the date of its dissolution. The only interest which the creditor has in 
the property is  its preservation as security for his debt, undiminished in 
value. I t  is this interest only which t$e debtor, who procures an  order 
restraining the creditor from enforcing his security by the sale of the 
property, is required to protect by a bond or undertaking. I f ,  notwith- 
standing the injunction, the creditor collects his debt, interest and 
costs, by the sale of the property, after  the dissolution of the injunction 
or otherwise, he sustains no damages by reason of the injunction. I f  
the property depreciates in value during the time the injunction is in 
force, arid the creditor for that  reason fails to collect his  debt, interest 
and costs, the amount of such depreciation is ordinarily the measure of 
his damages. 

I f  the value of the property a t  the date of the issuance of the injunc- 
tion was not sufficient to pay the debt and interest, then accrued, the 
interest on the debt which has accrued while the injunction was in force, 
may be a proper item of damages for which the bond is liable. The 
creditor is entitled to the same security a t  the date of the dissolution of 
the injunction that  he had a t  the date of i ts  issuance-no more, and no 
less. I f  by reason of the issuance of the injunction he  has lost the 
interest which has thereafter accrued, this loss may justly be included 
in  the damages, recoverable on the bond. 

The  author of the article entitled 'LI~~junctions," 32 Corpus Juris ,  a t  
page 470, says that  "it has been held that the loss i n  value of the prop- 
erty during the time the injunction was in operation, not exceeding the 
penalty of the bond, and the interest thereon from the time of the 
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institution of the suit, is the proper measure of damages. ' Where there 
has been no depreciation in  the value of the property, but such value 
both at  the date of the issuance of the injunction and at  the date of its 
dissolution, was insufficient to pay the debt and interest accrued at  the 
date of the issuance of the injunction, the creditor has manifestly sus- 
tained damage in the loss of interest which accrued after the injunction 
was issued and while i t  was in force. Hence in the instant case, if it 
shall be found that the property was sufficient in value at  the date of the 
issuance of the restraining orders to pay the notes secured by the deed of 
trust, and all interest thereon to the date of the final judgment, but was 
not sufficient, because of depreciation in value to pay aaid notes and 
interest, a t  the date of the final judgment, the amount of such deprecia- 
tion is the measure of damages recoverable on the bonds, subject, of 
course, to the limitation of liability by reason of the penal sums of said 
bonds. I f  the property was not sufficient, at the date of the issuance of 
the restraining orders, to pay said notes and interest, and there has been 
no depreciation in  the value of the property, then, the measure of dam- 
ages is the amount of interest accrued during the time ihe restraining 
orders were in force, and not paid from the proceeds of the sale of the 
property or otherwise. 

The full measure of damages recoverable on the bond dated 19 June, 
1928, is not presented on this record. This bond was filed by the plain- 
tiffs, in obedience to the order of the court, as a condition precedent to 
the continuance of the temporary restraining order to the final hearing. 
The penal sum of the bond is $7,500. I t  is conditioned for the payment 
by plaintiffs to defendants of such sum and interest thereon as may be 
finally adjudged to be due to defendants by plaintiffs on the notes de- 
scribed in the complaint. The bond was required as "additional secu- 
rity" for the debt. I t  is therefore distinguishable from the statutory 
bonds required by C. S., 854. 

The judgment is reversed, and the action is remanded to the Superior 
Court of Henderson County for a further hearing of defendants' motion 
for judgment on the bonds filed by plaintiffs in this action. The court, 
in  the exercise of its discretion, and after due notice to plaintiffs, may 
permit the defendants to amend their bill of particulars, so as to include 
therein claims for damages to be ascertained in accordance with this 
opinion. 

Reversed and remanded. 
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T. M. MARSH, EXECUTOR OF ESKER C A ~ ~ R ,  V. DURHAM LIFE 
INSURANCE CONPAIVP. 

(Filed 20 August, 1930.) 

-Insurance K a-Knowledge of agent of physical condition of applicant is 
imputed to insurer. 

Knowledge of the agent writing a policy of life insurance of the physi- 
cal condition of the applicant is imputed to the insurer and the insurer 
may not avoid the policy upon the ground of false representations in 
regard thereto. 

CIVIL ACTIOK, before Sinlc, Speci.al Judge, a t  J anua ry  Special Term, 
1930, of SURRY. 

The  plaintiff instituted an  action for the recovery of $770, which he 
alleged was due to the estate of his intestate by virtue of a policy of life 
insurance issued by the defendant. 

The  following issues were submitted to the jury:  
1. "Did the insured falsely and fraudulently represent that  he was in 

good health and had not been afflicted as alleged in  the answer ?" 
2. "Did the defendant, with knowledge of insured's condition and 

such affliction issue and deliver the policy sued on?" 
3. "What amount, if any, is defendant indebted to plaintiff?" 
The  jury answered the first issue "No," the second issue '(Yes," and 

the third issue "$770, with interest." 
The  defendant offered evidence that  plaintiff's intestate had under- 

gone an  operation in which one of his  kidneys had been removed sereral 
years prior to  the application for the policy of insurance sued on. The 
application stated that  plaintiff's intestate had never been attended by 
a physician. The  plaintiff, howerer, offered testimony to the effect that  
the agent of defendant who took the application, knew of the physical 
condition of plaintiff's intestate a t  the time the application v a s  signed. 
The agent testified that  he talked with the superintendent about writing 
the policy because he had heard that  the health of the insurcd was not 
good and that  the superintelldent had instructed him to write the policy 
if he knew of no physicaI defects. 

F rom judgment for plaintiff defendant appealed. 

Folger CE FoZger for plaintiff 
E. C. Bivem for defendant. 

PEE CURIAM. The knowledge of an  insurance agent, who procures an 
application for insurance, that  a t  the time the applicant is in ill health, 
is imputed to the company, and such knowledge will prerent the com- 
pany from avoiding the contract on the ground of false warranty. 
Shwt v. Imurance Co., 194 N. C., 649, 140 S. E., 302; Insurance Co. v. 
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Grady, 185 N. C., 348, 117 S. E., 289. Therefore, evidence as to the 
knowledge of the agent writing the application, as to the physical condi- 
tion of applicant was competerlt. The  pertinent principle of law was 
thus declared in  Follctfe c. Aceidenf rlsso. ,  107 3. C., 240, 12  S. E., 
370: "Actual knowledge of the plaintiff's defective hearing on the par t  
of the agent was constructive notice of i t  to his principal, ~ n d ,  hence, th6 
latter is deemed to have waived the obiection that  the deafness of the 
former mas a bodily infirmity, notwitlistandii~g the fact that  i t  was pro- 
vided in the policy that tlie agents of tlic company sl~ould have no 
power to waive its conditio~is." 

Rence the answer of the jury to the second issue entitl(>s the plaintiff 
to recover. 

N o  error. 

J. L. IIIJIRIE v. I{. B. LISEBERGER. 

(Filed 20 August, 1030.) 

Attorney and Client D a-.4ttorney fully discharging all1 duties he is 
emplogcd to perform is entitled to recover fee therefor. 

IT'here n n  attoniry is emllloyecl to institute an action, and tlie action 
has been iliatituted arid succe%fullg prosecuted, a d  the attorney hns fully 
discharged all duties Iir n-as einployed to perform, he is entitled to 
recoyer his fee therefor. 

CIVIL ACTIOX, before I Iard ing ,  J . ,  at  Decenlber Civil Term, 1929,  of 
GASTON. 

pel: CI m u r .  I t  is admitted that the plaintiff, ail a t t ~ r n e y  a t  law, 
:\-as employed by the defeildant to institute ~111 action for damages to 
property caused by the diversion mid contamination of water. I t  is 
furtlirr ad~nittecl that  tlic action wns brought and tlie trial judo,> finds 

O". 

as a fact that the drfentlant agreed to pay plaintiff for  h is  services a 
suln of money equal to one-third of the recovery. I t  is further found 
HS n fact that the defendant rccovercd $6,000. 

Tlic said judgnicrit was apparently entered by consent. 
Tlic defrnda~i t  resists payment upon tlie ground that he has not 

collected tlie judgment, brcause lie T\ as required to sign an eascine~it, 
and his wife will not join in  such conveyance. 

Gpou tlie record, as presented, the plaiiltiff has fully discharged all 
duties that  he was employed to perform and is  therefore entitled to 
recover. 

Affirmed. 
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J. P. C R I S P  v. K I T C H I N  LUAIBElI COMPANY. 

(Filed 20 August, 1030.) 

Master and Servant C +Where failure to furnish tool is not shown to 
be cause of injury and injury could not be foreseen, ~uaster is not 
liable. 

An employer is not liable in damages to his employee for unanticipated 
accidents or for failure to furnish an ilnplement when it is purely specu- 
lative as to whether the injury would have occurred had it been fur- 
nished. 

CIVIL A C T I ~ K ,  before Xoore ,  J., a t  J anua ry  Term, 1930, of GRAHAX. 
At  the conclusion of plaintiff's evidence there mas judgment of non- 

suit. 

171 o~aphew cC. Jf o ~ p h e z u  and ;lf oody d X o o d y  for plaintiff. 
R. L. Phillips for defendant. 

PER CURIAN. I n  substance the case is this:  The  plaintiff and other 
workmen were engaged in  removing trees, logs, stumps and rocks from 
the right of way of a proposed lumber road. The foreman dircctccl the 
 lai in tiff to assist i n  rolling a large chestnut log down the hill. There 
was a limb under the log, which, according to tlie evitlencc, p~ojcc ted  
about two feet beyond the log. When tlie log lsegau to roll the llrilb was 
thereby released and flew u p  arid hit plaintiff on the hip, inflicti~ig 
injury. There was nothing to indicate t o  the foreman that  tllc lirnb x:ls 
likely to cause injury. 

The  evidence l e a ~ e s  upon us the inll~ression that  the injury nas  the 
result of a mishap which sometimes creeps into the day's no rk  without 
fault or negligence on the part  of anybody. For  such, t h ~  law carpates 
no liability. 

The  plaintiff insists that  a "pearey" x a s  a tool approved and in 
general use for moving logs, and that if such ail instrunwnt hat1 been 
furnished he would not h a r e  brrn injured, but a "peavey" would not 
have prevented the limb from flying up upon being rcleased from the 
log. This contention, therefore, is  sheer speculation, based upon the 
theory that  the plaintiff would have been a t  the end of the "peavey" 
handle and out of reach of the flying limb. He might l iarr  been so 
situated a t  the time or might not, depending upon tlie progress of the  
work. 

Reviewing the entire record, we are of the opinion that  the judgnjent 
of nonsuit mas properly entered. 

Affirmed. 
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MARY E. LONG ET AL. V. CITY OF RANDLEMAN. 

(Filed 20 August, 1930.) 

Highways A d-Statutory remedy against Highway Commission for taking 
of lands is  exclusive. 

The remedy afforded by statute to the owner of lands for damages for 
the taking of his property for State highways is exclusive, and a motion 
as of nonsuit in an action therefor against a city which had agreed to 
save the Highway Commission harmless on claims for compensation 
within the city limits is properly allowed. C. S., 3846(bb), 3846(ff). 

CIVIL ACTION for damage to property, before XacRae ,  ,Special Judge, 
a t  October Special Term, 1929, of RAKDOLPH. 

There was a judgment of nonsuit, from which plaintiff appealed. 

i2Ioser d Burns and A. C. Dauis for plaintiff. 
Rr i f fa in ,  d Bri t ta in  and H .  ill. Robins f o r  defendant. 

PER CURIAM. The State Highway Commission constructed Highway 
No. 70 through the city of Randleman. I n  so doing the road was built 
across certain land of plaintiff within the corporate limits of said city. 

The law imposes upon the Highway Commission the d l t y  to  lay out 
and build State highways, and in order to enable i t  to properly perform 
its function i t  is authorized to condemn land. C. S., 3846(bb). The  
defendant entered into an  agreement with the Highway C'ommission in 
accordance with C. S., 3846(ff)  to "save the State I-Iighwa,y Commission 
harmless from any claim for damages arising from the construction of 
said work through the said city, and including claims for right of way. 
change of grade line, and interference With public service structures." 
The State Highway Commission was not a party to the  action. 

Ample remedy is afforded to owners of land whose property has been 
taken for highway purposes and this remedy provided by statute is 
exclusive. L a f h a m  G. State fIighwa?y Commission, 191 N.  C., 141, 131 
S. E., 355; X c X i n n e y  v. Highway Commission, 192 N.  C., 670, 135 
S. E., 7 7 2 ;  Grcenville v. Highway C'ommission, 196 N .  C., 226, 145 
S. E., 31. I n  the JIcXinney  cnse, supra, this Court poil t ing out the 
remedy, said:  "This remedy is  equally available to the owner of land 
and the Sta te  Highway Commission." 

Affirmed. 
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JOI1N U. SUTHI~:RLASI, r .  R. C .  J l c L E l S  a s u  J. 0. PATSOT'S. 

(Filed 10 September, 1030.) 

1.  Judgments K b--Judgmmt by default may be set aside by defendant 
without fault who has employed counsel of another county to appear 
therein. 

An attorney who has  obiailled a license to practice law from the  
Suprcxu~c Court  has  a r ight tc; pravtice in t he  courts of al l  the  counties uf 
the State,  and where n client has eml~loyed a licensed, reputable attoriicy 
of xootl stuncling, residing in one eou~ i ty  to defend him in :11i xction 11('11(1- 
ing in  ialiotlicr collnty, aud lins put him in possession of the facts cl~ristitut- 
itlg the  tlefe~isc~. anti the attorney 11:ls pre~larcd  and prol~er ly  filed :111 

;Inswer:  Hc'ld, npon :I jut lpu~ent bring obtained for the  ncsgligellt fzlilure 
of the  :ittoriiry t o  al,pe;lr :md tlcfer~d thc cause when c.allctl for  tr ial ,  t he  
tlefe11tl:int m:iy have tlie judgment set   side fo r  surprise ant1 t?scusal)lt. 
ncylect 11po11 his niotion aptly inntle, t he  negligence of thc. : ~ t t o r ~ i e y  llot 
lwi l~g imputtxl to tlie rlient, and the  la t te r  being \r i thont fnnll .  

2. Same-Where answer stating meritorious defense has been filed, find- 
ing to that effcct i s  not necebsary to set aside ,juclgmc*nt for sur- 
prise, etc. 

\\'here :I judgment h:rs been obtained nga i i~s t  a defentlant for  failure to  
appear and  defend an action when i t  was  called for  tr ial ,  ;I fi~ldiilg ox :I 
meritorious defense is  not nccessnry in or(1t.r t o  s r t  aside tllv jucl.rrrli.nt 
fo r  s u r p r i x  ailti excusnble neglect when tlie defenrlalit has  tiletl :ti1 :uls\rcr 
ill the  caust3 alleging fac ts  which, if belier-ed, would constitute a meri- 
torious dtxfe~lst,, i t  ul~yenring to tlie :~ppel l ;~ te  cuurt tha t  tllv :~ l l rga t io l~s  
of tlie a n s ~ r e r  were snfficient. 

Wacy,  C.  J., dissenting; ADAMS. J., concurs in dissent. 
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-IFPEAL by the defeiidant, R. C. McLean, from Clement ,  J., at  Ju ly  
Term, 1928, of ASHE. 

The plaintiff institutcd an action in  Ashe County against the de- 
fendants. The  appealing defendant, R. C. McLean, was a t  the time of 
the commencement of the action a citizen of Gaston County. The sum- 
mons was issued out of the Superior Court of Ashe County on 17 June,  
1927, and a verified complaint was duly filed on said date. The sum- 
mons ~ v a s  served 011 both defendants on 20 June,  1927. When the 
summons and complaint were served the appealing defendant employed 
Mangum 6: Denny, a firm of reputable lawyers living in  Gaston County. 
H e  disclosed to his attorneys all the facts constituting his defense, and 
they prepared an answer, which was duly filed in the Superior Court 
of Ashe Coulity oil 1 July,  1927. Tlie cause came on for tr ial  a t  the 
Ju ly  Term, 1028, h'either of the defendants appeared in person or by 
attorneys, and upon the verdict of the jury judgment was entered against 
tlie defendant for the sum of $885.75, with interest and costs. On 
d l  Kovernber, 1928, the defendant BIcLean, after due notice, made a 
motion before the clerk to set aside said judgment on the ground of 
mistake, inadvertelice, surprise and excusable neglect as p r o v i d ~ d  by 
C. S., 600. Tlie clerk overruled tlle motion of the defendant and he 
appealed to the judge of the Superior Court. The  judge found three 
facts, to wi t :  (1)  That  tlle appealing defendant NcLean employed the 
firm of Mangum b: Denny, attorneys a t  law, to repres~ent him ill the 
trial of the cause; (b)  that  the defendant did not eriploy any local 
counsel in regular attendance upon the Superior Court cf Ashe County;  
(c)  that  the firm of Mangum 6: Denny did not regularly attend the 
Superior Court of Ashe County. 

Upon the foregoing facts the judge refused to sct aside the judgment, 
and the defendalit McLean appealed. 

1'. C.  Bowie for plaintift. 
11'. EI. Sanders and IT.'. R. Bauyuess for d r f e n d a n f ,  R C. McLean. 

UROGDEN, J. The case presents a single proposition of law, to wit :  
What duty does the law impose upon a defendant i n  a civil action with 
reference to tlie preparation and tr ial  of his cause? 

There are a host of decisions in this State upon the subject, and many 
of them are totally irreconcilable. However, it  is fairly clear that two 
imperative duties are  imposed upon a defendant in a civil action: First ,  
lie must give to the litigation such attention "as a inan cf ordinary pru- 
dence usually besto~w upon his i n~por t an t  business." This principle is 
announced in many cases, of which the following ere illustrative: 
Kerchner 1.. Baker,  82 S. C., 160; Pepper 1 , .  Clegg, 135' K. C., 312, 43 
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S. E., 906; J e r n i q a n  1;. J c r n i q a n ,  170 N. C.. 837, 102 S. E., 310: LUWL- 
her Co. v. C h a i r  Co., 190 K. C., 437, 130 S. E., 12. S~cond ,  thc tlrf,>l~d- 
ant must employ counsel. 

I n  M a n n i n g  v. R. R., 122 S. C., 824, 2S S. E., 063, this Court said:  
"Litigation must ordinarily be conducted by means of counsel; autl. 
helice. if thcre is lieelect of counsc.1. the client v i l l  be held twu+tblc for - 
relying upon the diligence of his counsel,  pro^-ided lie is in no drlfault 
himscllf. . . . IIc must, liovxlcr, not only pay proper a t t e ~ i t i o ~ ~  to 
the cause himsclf, but lie muit  employ coun~e l  nlio ordina1-11y p r ~ c t i w s  
in the court wherc the casc is peiitling, or nl io are a t  least entitled to 
practice in  said court and e n g a p  to go tllithcr." Another portion of 
th(> same opinion t leclar~s : "Dcsides, eycn if tlie grrlcral coullscl of the 
tlefendant, to whom the summons was sent, had hem counscl regularly 
authorized and empowered to practicc in tlic courts of this State, it  
docs not appear that  he was in the habit of attt~riding regularly the 
courts of Bertie County, or especially agreed to attend tlir term of said 
court in tliii matter, aud in thc ahs twx of such proof the tlefentln~it has 
not shonn that it has pnid propcr attention to the caw, and that its 
ucglect was cwxsablc, a l ~ d  this burdell was or1 the defendant." 

-ipparently this case was tllc first to intimate that  home geography 
had anything to do wit11 the effi4cncy or diligence of coul~scl ill repre- 
senting clients. Noreover, the - l fan?zing case involred the eniploynlellt 
of an at toniry n h o  was a no~iresidcnt of Kortll ( 'aroli~ia,  and tliorrforc. 
had no right to practice in our courts, and vlio did 11ot habitually 
practice therein. 

Again in B a n k  1 ' .  l ' a l n ~ c r ,  133 N. C., 501, 69 S. E., ,507, this Court 
said: "I t  has been held by t l ~ i d o u r t  that a party litigant 'I\ 110 s~c3lrs to 
be excuscd for Inches, on tho groulid of escusablc neglect, must she\\ 
that the counsel employed is one x h o  regularly practices in tlie court 
nllere the litigation is pendiilg, or a t  least one v h o  is  entitled to practice 
thcrein and n R S  especially cwgaged to go thither and attc nd to the ca~e . '  " 
Citing ,lfanni,lg v. R. R. The Palmer rape also inrolred the employ- 
ment of a nonres ide~~t  attorney. 

U p  to this point the duty imposed upon a clefelidant n a s  to employ 
an attorney who either practiced rrgularly in the county nhcrc the liti- 
gatiou n a s  pending or who was entitled to practice therein and nai 
especially engaged to  go thither, but this rule is tremendously e~pi111d d 
in  later cases. Thus, in J ~ r n i q a n  71. J c r n i g a n ,  179 N. ('., 237, 102 
S. E., 310, the Court says: ' ( I t  further apprars that  he cmplo>cd nttor- 
~ i q s  not residing in  lIarllctt County, ~vhere the case n a s  pciidinp. and 
not practicing in  its courts. Tho learned judge could couJid(>r this fact 
up011 the question of n~gligence." I n  the Jernigc in  cilsr, suit was 
brought in Harnett ,  and tlie defendant employed able and reputable 
counsel a t  Smithfield in Johnston County, only a few miles anay.  
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Again in Ca,hoon v. Brinkley, 176 N. C., 5, 96 S. E., 650, this Court 
said : "Where the defendant employs a counsel nonresident in this State, 
or even counsel in this State who does not reside in the county of trial, 
or who does not habitually attend that court, the judgment, for want of 
an answer, will not be set aside, for such neglect is iner:cusable." 

I t  is apparent, therefore, that the home geography rule was not at 
first contemplated; but, according to these decisions, it is the duty of a 
defendant, even though he employs reputable and effi1:ient counsel in 
one county, to also employ local counsel residing in the county where the 
cause is to be tried. Under this rule, if a defendant relies upon the 
home-grown product, he is safe from the penalty of negligence; but if 
he relies upon a reputable attorney, duly authorized to practice in all 
the courts of North Carolina, but who does not happen i o be affected by 
the local geography of the trial, he must suffer the consequence of his 
negligent act. 

The rule requiring a litigant to employ local counsel was apparently 
built upon the idea that the counties of the State were foreign juris- 
dictions with respect to each other, and harks back to a time when 
transportation facilities and inter-communication in the State were 
crude and ineffective, thus rendering it practically impossible for a 
lawyer to attend to business beyond the range of his immediate vicinity. 
This conception was expressed in Cogdell v. Burfield, 9 N.  C., 332, de- 
cided in 1823. I n  that case the defendant employed a lawyer in Duplin 
to appear and defend a case in Sampson. The attorney failed to dis- 
charge his duty. The Court declared that the defendant was entitled to 
no relief because he "incurred the risk of counsel's attendance, who did 
not practice in the court, while he was told of others that would be in 
attendance." This, of course, is a quaint doctrine as i: seems, the de- 
fendant was penalized for failure to take the advice of volunteers who 
undertook to recommend good lawyers that could endure the hardship 
of the journey of a few miles from Duplin to Sampson. Severtheless, 
it is quite apparent that the ideas of professional diligerlce and contacts 
with the court, obtaining over one hundred years ago, are still invoked 
to measure the professional responsibility of attorneys in this modern 
day of changed conditions and changed professional obligations. 

The true rule was first expressed in Grid v. Vernon, 65 N .  C., 76. 
This Co.urt declared: "In this case the party retained an attorney to 
enter a plea for him; that an attorney should fail to perform an engage- 
ment to do such an act as that, we think may fairly be considered a 
surprise on the client; and that the omission of the client to examine 
the records in order to ascertain that it had been done, was an excusable 
neglect." 

Again, in Taylor v. Pope, 106 N. C., 267, 11 S. E., 257, the defendant 
attended court, but was assured by this attorney that "he would attend 
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to the case." Relying upon such assurance, he ltlft the court and judp- 
ment mas taken against him. This Court held that  the judgmcnt should 
have been vacated. 

I n  Seawell v. Lumber Co., l i 2  IT. C., 320, 90 S. E.. 241, the defend- 
ant  employed counsel i n  Duplin to take charge of a suit instituted ill 
Robeson County. The  attorney so employed failrd to secure counsel ill 
Robeson County and judgment v a s  entered. Upon motion duly macle to 
set the judgment aside upon the ground of rxcusable neglect, this Court 
said : "The distinction between thc negligrnce of counsel, while crigaged 
in  the performance of a professional duty, and the riegligence of thc 
party, is clearly marked, and the uuifornl rule with us is that the 
negligence of the first nil1 not be attributed to the client if hex, liinl- 
self, is i n  no faul t ;  and this is true nithout regard to thc. solvency or 
insolvency of counsel." Again, it  is said in the opinion "that the client 
who has employed a reputable attorncy who is cutitled to practic? ill the 
county where the actioii is pending, who is himself not in default, will 
be relieved." ,Ipplying the principles of law thus announced, the Court 
held that counsel elnploycd i n  Duplirl County was entitled to practicr ill 
the courts of Robcson County, and that for such reason thc c l iwt  was 
in no default, and m s  therefore entitled to ha re  the jutlgnlent sc3t aside. 

Again in  Grarrdy 1 , .  Products Po., 17.5 AT. C., 511, 95 S. E., 914, thc 
defendant employed counscl in Kew I Ianowr  to represent him in a 
cause instituted in l lecklel~burg County. LI copy of the calelidar was 
mailed to such counsel and thrown in tlir waste basket without being 
read. A judgment n a s  obtaiiietl agait~st  the defendant and Tvas set 
aside. The Court said : "If, howc~er ,  the negligence of counsel is e3tah- 
lisbed, this is not sufficirnt reason for de r ry i~~g  relief to the defendant, 
since i t  has been held in numerous cases that the ricgligerice of counsel ill 
the perfornlarlce of professional duties will not be attributed to the 
client." The  principle is re i tua ted  in Uel i lern~a~l  1 % .  X i l l s  (lo., 192 
N. C., 626, 135 S. E., 627, Just ice  ('onnor, ~ v r i t i l ~ g  for tllc Court, says: 
"Whether the neglect of the attorney to file the answer was upon the 
facts found, excusable, is not de terminat i~e  of defendant's right to relief 
upon its motion; defendant having retained an  attorney well known to 
i t ,  for his high character and excellent professional standing, had the 
right to assume that  he would advise it when and what action mas re- 
quired of i t  for making its defense. Upon the facts found, the con- 
clusion that  defendant's negligence was excusable, cannot be held to be 
error. The negligence of the attorney, upon the facts found, even if 
conceded, mill not be imputed to defendant, ~ h o  was free from blame." 

The  law, as set forth, in the foregoing quotations from our decisions, 
is supported by a host of cases in this jurisdiction, which surrouild the 
principles announced therein as a shining cloud of witnesses. English 
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1.. E~lgl ish ,  57 N. C., 497; El l ing fo t~  7.. 1T7icher, 87 1\'. C., 14 ;  Goer .c. 
Reams, 88 N. C., 197; Gu~af l ine!~ v. S n r a g ~ ,  101 X. C ,  103, 7 S. E., 
661; Taylor 7.. P o p ,  106 N. C., 267, 11 S. E., 257 ;  Gaylord 1.. Ilerry, 
169 N. C., 733, 86 S .  E., 633; Sclliplo ql. Insu~atlce GO., 111 X. C., 126. 
8'3 S. E., 764; Edl~wn7s u .  Ruf l r r ,  186 S. C., 200, 119 S .  E., 7. 

When the Supreme Court of ISortli Carolina issues a license to nil 
attorney, he is thereby entitled to practico in all the courts of this 
State. Furtlierniore, the r e r p  act of issuing the license is a solemn 
declaration of this tribunal that thc person so licensed is posstswl of 
that upright chnracter and degree of lcanling whicli m ~ r i t s  tlir confi- 
deuce of those who conlmit their business into his hands. Attorneys, 
by virtue of the fact that  they are officerq of the Cou-t, ought to be 
diligent; and if they fail to discharge the duties of employment, they 
ought to be held to strict accountnbility for negligence. Bu t  the client 
is not supposed to know the teclmical strps of a lansuit  ally more than 
the patient the technical treatment for discase. Thus, as a mattcr of 
necessity, the client must rely upon liis l~..nyer, and the patient lnust 
rely upon liis physician. Undoubtcdly, it  is the duty of tlie clicnt to 
furnish to his attorney all the facts with respect to his case, tlie names 
ilnd addressrs of his witnesses, and to hold himself in iwidincss at all 
tirnes to attend tlie court where his cause is pending, and to do such 
other things as may be necessary for the prompt and diligent dispntcl~ 
of business. 

I n  tlie case a t  bar, the clicnt employed reputable, skilled and compe- 
tent counsel. H e  confided the facts constituting his t lef~nse and there- - 
upon an  answer x a s  duly prepared and properly filed. H e  had no 
further notice unti l  the judgment was rendered and the door of the 
clourts closed against him. This  rccord does not disclose that  the client 
mas guilty of a n  negligence or inattention unless lie was required to 
employ two lawyers to perform the same duty;  that  is to say, a lawyer 
in Gaston and a lawyer in ,islic. This rule requiring a double agency 
for tlie performance of a siligle act, cannot be supported by logic or 
reason, and does not obtain anywliere else in our entire economic system. 

The r~oint  is made that  the tr ial  judge did not find tlini the defendant " 

had a incritorious defense. There are decisions ro thc. effect that  a 
failure to make such findi~ig is fatal. There arc decisiol~s to the con- 
trary. Fo r  insta~lce, in I:'tl,qlisl~ c. English, 57 S. C., 397. this Court 
said:  '(Nor can we give our assent to tlie propo~it ion that before setting 
aside the judgment, it  was tlie judge's duty to have ascertained as a fact, 
wliether there existed a ineritorioi~s defense to the action, since, that  
would necessitate a tr ial  by tlle court, of all tlie issues il volvcd, and be 
to anticipate the very purposcs of the motion. The  affidavit of tlie 
defe~idant sets forth facts which establish a prima facie defe~ise, and 
that is all the law requires." 
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Indeed i t  is the duty of the court to .tatp the facts conitituting thc. 
defense in order that  the Supreme Court may de te rn~ i i~e  the infrit of 
the question. Winborne v. Johnaon ,  9.3 N. C., 46; T7irX I .  Hakcr,  1 2 2  
K. C., 98, 29 S. E., 64 ;  G a y l o d  v.  R P T P ~ ,  169 K. C., 7 3 3 ,  86 S. E., 623. 

I n  the G a y l o ~ d  case ,  s u p r a ,  the court examilietl the afi(1avits filed a ~ t l  
found therefrom a nicritorious defenye, although the tr ial  juclgc~ found 
to the contrary and rt>nlandetl the cnie for "fuller finding\ of fact. \\it11 
leave to file additional affidavits, if thc lmrties are so ad~ised." 

I n  those cases in which no answer has bec.11 filed tlw naturta of tlic. 
defense must necessarily be presented by afidari t i .  111 iucli clclrit ~t 
woultl be ilcceswry for the tr ial  j u d g ~  to fiil(1 nlietlier or i ~ o t  there n a s  :r 
meritorious defense. Uut in cases ~ \ l ~ c ' r c  the pleadings 11a1 c I I P I ' I ~  file({ 
arl iuspection of the pleading itself nil1 dlscloqe to the re\ iening court 
nhctlier a meritorioui defelisc n a, allegrd. This perhaps tsl11:ril~r thf. 
irrecor~cailahle ruliilg of the court up011 thi, subjwt. 111 sul~port  of tlli. 
v icv  i t  is  prrhnps inorcJ than sig~lifirant that thc f o l l o w i l ~ ~  c a w  : Bore I (  

l 3 .  T l ~ c X c r ,  197 K. ('., 671, 150 S. E., 200; ,Sthool c. Pei~ic, .  163 S. C.. 
424, $9 S. E., 687; l f a r d ! c a r c  C'o. 11. B z l l r ~ n u r ~ n ,  130 K. C'., ill, 75 S. E., 
731; S U ~ O ~ L  1 ) .  J l ~ L a ~ ~ r i n ,  125 S. C.. 185. 34 S. E., 260; l ' a y l o r  I .  

G c n f r y ,  192 N. C., 503, 13.3 S. E., 327; a l l b r i - t s o r ~  P .  Tcrr ! j ,  IOS 3. ( I . .  

75, 1 2  S. E., 892; Ho(comb I > .  I fo/con12),  19.' S. C'., 504, 133 S. E., IS:.  
were all cases in which no answer had bepn filed; and ill these cases thc 
a b s x c r  of a finding of meritorious dcfeilzc has bcen featured. 

111 the case a t  bar an a n s w r  was filed in apt  time and is here before 
us. A11 tsaminatioil of the alisner discloseq that facts are alleged, nh ic l~ ,  
if belie~ed,  would constitute a mcrltorious defence. 

I t  is suggested that the trial courts 111wy cqxr ience  d~ffirulty 111 fol- 
loning the construction of the lav hereill dcclared, but tllc plain ansnel 
is that in order to follow the decisions now existit~g, it ~ o u l d  Cc news- 
sary to possess the double head of Janus,  illit1 such t r a~~sce l~d twt  qual~fi-  
cation ought not to be required of tr ial  judges. 

I t  appears that  the appealing defelidant duly employed wcll-lmonr~ 
a i d  reputable attorneys, disclosing all the facts necessary to his defr~ise, 
and that  an  answer n a s  duly prepared and filed in apt time, coritaining 
a meritorious defense. I t  further appears that  said attorneys accepted 
the employment by making an  appearance in due time, and that  they 
uere entitled to practice in  the Superior Court of Ashe County as a 
matter of right, and that  uo negligence is disclosed upon the part  of the 
appealing defendant. Therefore, we hold, and. so decree that  the cle- 
fendant is entitled to have the judgment complained of set aside. 

Reversed. 

STACY, C. J., dissenting: This  decision, among other things, renders 
the following cases of doxbtful authority, if it  does not overrule them : 
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Lumber Co. v. Chair  Co., 190 N. C., 437, 130 S. E. ,  1 2 ;  Jernigan v. 
Jernigan,  179 N. C., 237, 102 S. E., 310; Cahoon v. Brinkley, 176 
h'. C., 5, 96 S. E., 650; H a m  v. Person, 173 N. C., 72, 91  S. E. ,  605; 
Allen, v. iVcPherson, 168 N. C., 435, 84 S. E., 766; Pder-e v. E l l e ~ ,  167 
K. C., 672, 83 S. E., 7 5 8 ;  School v. P e i ~ c e ,  163 K. C., 424, 79 S. E., 
687; ;lIcLeod v. Gooch, 168 N. C., 122, 78 S. E., 4 ;  I I a rd~ca rc  C'o. v. 
Buhmann, 159 x. C., 511, 7 5  S. E., 731; Bank v .  Palmer, 153 S. C., 501, 
69 S. E . ,  507; Osbom u. Leach, 133 N. C., 428, 47 S. E., 811; Pepper v. 
Clegg, 132 N. C., 312, 43 S. E., 906; Yorton v. XcLaurin,  125 3. C., 
185, 34 S. E., 269; Xanlzing v. R. R., 122 N. C., 824, 28 S. E., 963; 
Pick v. BaX.cr, 122 3. C., 98, 29 S. E . ,  64; Roberts v. Almnn, 106 
S. C., 391, 11 S. E. ,  424; Bradford v. Coif ,  77 N. C., 72;  Sludpr v. 
Rollins, 76 N. C., 271; Ilraddcll v. Wood, 64 K. C., 624; 17ogde71 v. Har- 
field, 9 N. C., 332. 

The  ancient maxim, "vigilantibus et no% dormientibus suhvenit 7m," 
has frequently been applied in cases of this kind. Lumbw Co. v. Phai r  
Co., supra;  Jern igan v. Jernigan,  supra; Battle v.  -1Iercer, 187 X. C., 
437, 122 S. E., 4 ;  S. c., 188 S. C., 116, 123 S. E., 258. "It  early grew 
into one of the cardinal maxims of the law, that  it wdl  assist those 
who are diligent and not those who sleep on their rightj, and the law 
mill not take from him who has been thus diligent, what he has secured 
thercby, and turn  it over to him who has lost i t  by his inaction"- 
Walker, J . ,  i n  School v .  Peirce, supm.  

"It has been held repcateclly by this Court that persons of sound mind 
who are served with process must be active and diligent, and that  if 
they fai l  to give litigation the attention which a man of ordinary pru- 
dence usually gives to his important business, they can have no relicf 
under the statuten-Allen, J . ,  in Pierce v.  Eller, supra. 

"The least that  can be expected of a persoil having a suit in court is 
that he  shall give it that  amount of attmtion which a man of ordinary 
prudence usually gives to his important businessn-Rodman, J . ,  in 
S/ude.r v. RoTlins, supra. 

"When a man has a case in court the best thing he  can do is to attend 
to it."-Clarl~, C. J., in Pcppe~ .  t i .  Clegg, supra. 

The  decisions in  Lumber Co. o. Chair  Co., supra, and Xanning v. 
R. R., supra, do not approve of '(attending to legal proce,?dings a t  long 
range.'' 

Furthermore, there is no finding of a meritorious defense, and no 
request that  such a finding be madc. This  is  fatal  to  appellant's case. 
Rowie v. Tucker, 197 IT. C., 671, 150 S. E., 200; School v. Peirce, supla; 
JIcLeod v. Gooch, supra; Hardzcare Co. v. Buhmann, supra; S o r t o n  v. 
XcLaurin,  supra; Taylor v. Gentry, 192 X. C., 503, 133 S. E., 327; 
-1lbertson 1 ) .  Terry, 108 N. C., 75, 12 S. E., 892. "We do not consider 
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affidavits f o r  the  purpose of finding facts  ourselres i n  motions of this  
sort." Gardincr v .  Allay, 172 S. C., 192, 89 S. E., 953;  I I o k o m b  v. 
f foleomb,  192 N. C., 504, 135 S. E., 257. Indeed,  i n  the instant  case, 
there being no dispute as  to the facts  found,  and  no request to  find addi- 
tional facts, t h e  affidavits of the part ies  have no proper  place i n  the 
case on appeal.  Osborn c. Leach, supra. T h e  judge's findings on the 
present record a r e  conclusire and  irreriewahle. A l l e n  I ) .  AUcP1~~rson, 
w p r a ;  Crye  v. S f o l f z ,  193  X. C., 802, 135  S. E., 167. . h d  they a re  
binding on us. T u r n e r  v. Grain  Co., 190 N .  C., 331, 129 X. E., 765; 
Gacfer  v. Thomas, 188  X. C., 346, 1 2 4  S. E., 609. 

T h e  present case goes a bowshot fa r ther  t h a n  anyth ing  i n  the  books, 
a n d  the t r i a l  courts m a y  have some difficulty i n  fol lo~ving it .  T h e  plain- 
tiff did al l  t h a t  the  l a w  has  heretofore required of h i m  to obtain a valid 
judgment against the defendants. And  even upon  the next trial,  if the  
defendants should again fa i l  to appear ,  e i ther  i n  person or  by  attorney, 
the  plaintiff m a y  well inqu i re :  W h a t  shall I do to insure a d i d  pro- 
ceeding ? 

h a m ,  J., concurs i n  th i s  opiniorl 

GEORGI;: COLTIS ssu RILEY COLTIN r. TALLASSEI; POlYEIt 
COJIPANT. 

(Filed 10 September, 1030.) 

1. Highways C a-Power of cormnissioners to abandon county highway 
must be exercised strictly according to provisions of statute. 

\\'here the county commiisioners hare the statutory Dower to close ant1 
abandon a pnblic county highway, the method prescribed by statutc muit 
be complictl with, and in this case hcld: a resolution abandoning a road 
without giving notice and an opportunity to be heard was not a sufficient 
compliance with the statute. 

2. High~rays D a-Agreement of comn~issions to obstruction of road in 
this case mas ineffectivr, and obstruction was wrongful 

An agreement by the board of county comu~issioners having xuthority 
to close a pnblic road of a county that  n power company might obstruct 
the road by ponding water thereon i u  not effective whcn the al~mldonrne~lt 
of the road by the cornmis?ion?rs has not been done i n  accordance with 
the statutory provisions, a11t1 the subsequent obstruction of the road b j  
the power company is wrongful 

3. Easements 3 a-Evidenco of adverse use of certain land a s  a road 
creating an easement thereorer held sufficient. 

Evidence that the plaintiff h:ad used a road upon the privatc land of the  
defendant for ingress or egress to his own land for a sufficient period of 
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time, hi1tl worked upon it ,  mtl nsed it  colitinuondy, ol?erily and atlrersely. 
is I ~ c l d  snfticient ericlcnce of adverse user to be submitted to the jury 
IIDOII the is\ue :IS to whether he hat1 acquired :In p:lse~ueltt tliercwrt~r. 

4. Same-ddverse  use^ must be continuous and adverse to owncr in 
order to crmte an easemrnt thereovei~. 

111 order for the owners of la1111 along a routlwny to acquire 11rrscril)tive 
right of i n w w  ant1 egress t l iereo~er  the nse uiust be conti~inons a~l t l  
~ t d ~ e r s e  to tlic o w w r  of the road, anll for n sufficient length of tirue to 
confer the right, slid the fact that i n  gcii~!:. over the roatl ;lt so~uc  1)tlriotl 
I ~ r s  had to lie laid clown is for the jury to consider u l ~ o i ~  tile question of 
;ttlrersc. user. 

5. Highways D a-Party suffering special damage may recover for wrong- 
ful obstruction of road. 

IVllerc the l~lai~itift's' ouly nienns of iugrcas awl egrees to this 1:11id is 
tlestroyctl by the !vrongfnl obstruction of a highway lic lius sl~ffei.ctl 
special dnmiige dift'rring not only in t1ezrc.e. but ;ilso il l  lci~id from tli:~t 
suffered 1)s tlic coni~nunity nt large, and he is entitled to recover of the 
one ~ ~ r o ~ i x f n l l y  o I ~ s t r i ~ ( . t i ~ ~ g  the road his tlnmnws rcsnlti~ig t l i ( ~ r ~ f ~ ~ i ~ ~ l .  

A I ~ ~ ~ ~ ~ a r ,  by defendant  fro111 Schenck,  ,T., and a jury,  a t  Septeinber 
Term,  1920,  of G c a ~ ~ a ~ r .  K O  error .  

P la in t i f f s  b r ing  this action against  defeililant f o r  damages for  flood- 
ing  the roads which deprived them of ingress atid egrcss to tlicir l iomcs 
T h e  plaintiffs allege tha t  "The d e f ~ u d a n t ,  duriiig the year  1027. cwn- 
structed a large concrete d a m  across Clieoall I t i r e r  just below the riloutll 
of Snntcet lah Creek, i n  Graliani Countv, and about 0 miles below Rob- 
binsville, f o r  the  purpose of impounding t h e  waters  of said r iver  aud  i ts  
tributaries, crcat ing n reserve basin arid lake which c o ~ e r s  the  ent i re  
river basin of Cheoali River  a n d  Santcet lah Creek f o r  several miles. 
c o ~ e r i n g  and  flooding v i t h  water  a l l  of the public roads and  passways 
therein. . . . Tliat  pr ior  to, and  u p  un t i l  the deft,ndant wrong- 
 full^ constructccl i ts  d a m  and  flooded with water  t h e  s l i d  basin and  
areas of land,  plaintiffs' l and  and  premises v n s  easily a n d  a m p l y  acces- 
sible by means of a public road which connected wi th  tlie old Turnpilre 
o r  County Road  a t  S tu inp  F o r d ,  i ~ e n r  tlie mouth  of Sarlteetlall Creel; 
and led u p  said Saiitcctlall Creek to t h e  plaiiitiffs' honies; tha t  t l ~ c  
said public road h a s  been publicly nlaiiitainecl and  used hy tlie citizens 
i n  t h a t  nejgllborhood and  t h e  public a t  large for  a period of more  t h a n  
for ty  (40) years  and  accornnioclnted the comnlu~i i ty  and  neighborliootl 
of plniiitiffs' rcsitlence. T h a t  the said public road was tlic o d y  l l~enns  
a n d  way of access b y  wagon o r  other  rellicle and  the only road over 
which t ransportat ion and  llauling could be done to and  f r o m  plaintiffs' 
home. Tl iat  the  defendant, by tlie coi~struct ion of i ts  sa id  darn on tllc 
Cheoall River, i inpounding t h e  11-ater thereof and  creating a storage 
basin and  lake wllicli ex te~ lds  f r o m  the  d a m  u p  to within about a milc 
of Robbinsvillc a i d  u p  Santeetlall  Creek to some distanct> below plain- 
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tiffs' lionie, wrongfully and without concent of the citizens of the neigh- 
borhood or anv la~vful  right, floodrd the nforcsaid public road mliicli 
accommodated plaintiffs' home and land covering the said road and the 
entire basin of both sides of the creek through whirli the road passed. 
under marly fcet of water, thercbv ~ ~ r m ~ g f u l l p  and unlaufully hlock- 
ading, obstructing and destroying the snid public road and every means 
of acceqs, egress and ingress to plaintiffs' home and premises. lvaving 
the plaintiffs' said home and premises isolated and inaccessible to any 
of the other i~c~igliborhood and c.ommunit~'s mills. storcs, poitufficc rnail 
routes and the only n a y  since the dtfendant obs t ruc td  aud deitroycd 
the public road, for plaintiffs to or the incnibers of their families, their 
friends, guests, or public to get to or from their Bomc, is by traveling 
tlirough tlie forest without any road or right of passnay. . . . That  
by reabon of the u~ilawful a i ~ ( l  wwngful flooding ant] .nhnic~rpi~~g of thc 
said public road leading down Cheoah R i w r  and up Sauteetlali Creek 
to plaintiffs' premises, plaintiffs for n l m y  niolitlls have been compelled 
to remain in an  isolated condition and at a great loss of time and suffer- 
ing hare  been conipelled to travel acro5s a rough mouatailisiile and top 
nit11 nothing but a rough foot-path o w r  which to traxrl, in order to 
get provisions, medicine, or  their mail or any comniui~ication with other 
iicigllbors, to plaintiffs' great damagt. to the extent of $300. That  by 
reason of thc defendant's wrongful and u ~ ~ l a w f u l  hlockadiilg, obstruct- 
ing and flooding of said public road and t l ~ c  plaintiffs' only roatl~ray,  the 
plaintiffs' land and premises have been damaged in a largcx sum nhicli 
they estimate at $4,000." Demand for damages. 

The defendant is a corporntion engaged in tlie p r o d ~ r c t i o ~ ~  of 11ydro- 
electric power. As a defense i t  allcges: "That i t  c n t e r d  into a con- 
tract p i th  tlie road authoritirs of Graham County by the terms of 
nhicli i t  agreed to  build and corlstruct a road ah07 c tlw line of its pro- 
posed reserroir of thc width and grade therein ipecifird and that the 
said road authorities of Grahani County agreed upon the coristruction of 
a i d  road m t l  that  they nonld ab:mdon said roads vhich  were to be 
flooded bv tlie said reservoir: and that  this defendant t lmi  complied 
n i t h  said' contract, a i d  that th(1 said road authoritics did :~halidou-said 
roads, and that  there \?ere no public roads leading to or near plaintiffs' 
land, as alleged in tlie complaint, at the time of the flooding thereof bx 
this defendant. . . . It admits that it has floocircl certain property 
belonging to i t  i n  the Santeetlah reservoir, but s:~ys that  it has not 
entered upon or obstructed or hlockadcd or destroyed any public road, 
and  that i t  had in no rrap trcspassed on the propcrty or premises of 
theso plaintiffs." 

The plaintiffs replying say that  there has liel er been ally abandori- 
rilent or  discontiiiuallce of the road mentioned in  a legal manner by the 
proper authorities. 
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The evidence tended to show that  plaintiffs owned a f a rm in  Graham 
County, hT. C., where they and their families resided, near the San- 
teetlah Creek in Yellow Creek Township. T h e  evidence of plaintiff 
George Colvin was to  the effect: "I know where the Santeetlah Dam is 
located. I t  i s  about a mile and a quarter below the mouth of Santeetlah 
Creek on the Cheoah River. I t  is about a mile and a quarter from the 
mouth of Santeetlah Creek to the mouth of Watauga Br(mch and about 
a hnlf mile from the mouth of the branch u p  the branch to where I 
live. There were roads leading to the property beforc the dam was 
constructed and the water impounded. There was a wagon road from 
my liouse to the Santeetlah Road which was used I)y rnyself and 
others. . . . T h e  road u p  Santeetlah Creek was used by the pulolic 
and was a good road. . . . I have known it for som: twenty years. 
. . . The  gates were closed in the dam about the 7th of December. 
1927. The water impounded by the closing of the gate covered the 
road u p  Santeetlah Creek and u p  Watauga Branch to possibly 400 
yards of our line. The  entire road u p  Santeetlnh Creek ii; flooded. I do 
not now have any nlrnns of ingress or egress from my property escept 
by pathway, either walking or riding a horse. This pathway leads 
below the dam. I own a wagon and team, and before the dani was con- 
structed traveled by wagon from my house to Robbinsville. The  road 
u p  Santeetlah Creek was kept up  by a road overseer and hands." 

This evidence was corroborated by several witnesses. I t  was in evi- 
dence that  the road lending u p  Watauga (MTatoogah I Branch was 
opened up about 1887 or 1888, to more timber and a right of way ob- 
tailled for that  purpose and '(was used continuously by the people who 
l i ~ e d  on the branch and anybody clse who wanted to go u p  and d o w ~  
on it." I t  was in evidence that  the highway cominissioners of Yellow 
Creek Township never, in meeting assernbled, authorized the road ill 
controversy to be closed or discontinued. I t  is admitted by defendant 
that  prior to 1910 and up to 5 December, 1927, there was a public road 
known as the Santeetlah Road running u p  and down Saliteetlah River. 

The  issues submitted to the jury and their answers thereto were as 
follows : 

"1. Are the plaintiffs, George Colvin arid Riley Colvin, the owners of 
a n  interest i n  the lands described i n  the complaint? Answer: Yes. 

2. I f  so, what interest a re  said plaintiffs the owners o f ?  Answer: 
Entire. 

3. Did the defeiidants, the Tallassee Power Company, diminish the 
value of said lands by flooding the roads leading to and from said 
lands ? Answer : Yes. 

4. If so, was said diminution by the defendant, Tallassee Power Com- 
pany wrongful? Answer : Yes. 
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5 .  What  amount, if any, are the plaintiffs, George Colvin and Riley 
Colvin, entitled to recover of the defendant, Tallassee Power Company? 
Answer : $1,400." 

The other necessary evidence will be set forth in the opinion. 

Xorphew & Xorphew and T .  M.  Jenkins for plaintifs. 
R. L. S m i f h ,  S .  TV. Black, R. L. Phillips and Bryson d Bryson for 

def endanf. 

CLARKSOK, J. At the close of plaintiffs7 evidence and at  the close 
of all the evidence defendant made motions for judgment as in case of 
nonsuit. C. S., 567. The court below overruled the motions, and in 
this we can see no error. 

The questions involved: First, Was the obstruction and flooding by 
the defendant of the roads which gave plaintiffs ingress and egress to 
their land wrongful? We think so. 

I t  is admitted by defendant that prior to 1910, and up  to 5 December, 
1927, tliere was a public road, known as the Santeetlah Road, which led 
into the old State Turnpike Road at  Stump Ford, which traversed 
Graham County by Robbinsville. As to the road up  Watauga (Wa- 
toogah) Branch which plaintiffs used to travel from their home to tlie 
Santeetlah Road, thence to the Turnpike, tlie main public highway, 
plaintiffs claimed an easement by adverse user, which defendant dis- 
puted. These two roads were flooded by defendant up  to within 400 
yards of plaintiffs7 home and prevented plaintiffs ingress and egress 
over them to the main public highway. 

/4 legal question arises as to the closing of the Santeetlah Road. De- 
fendant claimed that they had a contract with the commissioners of 
Graham County and the road commissioners of certain townships 
whereby this public road that existed up  to this time, under certain 
conditions, would be abandoned and flooded. The agreement was made 
2 February, 1920. We need not discuss this agreement on the minutes 
of the board of county con~missioners of Graham County, as the record 
discloses that the road in controversy was in Yellow Creek Township. 

We find in Public-Local Laws, 1919, ch. 19i ,  part  sec. 5, the follow- 
ing: '(Said highway commission shall have the same supervision, powers 
and rights in respect to all public roads and bridges in  Yellow Creek 
Township as has heretofpe been rested in  the board of county com- 
missioners of Graham County," e t ~ .  

The record evidence discloses that there was no legal meeting of the 
highway commission of Yellow Creek Township to discontinue this 
road. O'lYeaZ v. Wake County, 196 N. C., 18-1. Of course it goes 
without saying that if there had been a legal meeting the discontinuance 
of the road had to be governed by the law in such cases. I n  the minutes 
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of thc board of commissioners of Graham County, held years after 
5 December, 1927, we find the following, which recoglized the p o w r  
in  the high\ray commission of Yellow Crrrk To~v~is l l ip  : "MT1iereas, 
since the passage of the above resolutions and orders ( 2  February, 1920) 
tlir liigli\\ny rommission of Yellow Creek Township has brml abol- 
ished and its authority ~ e s t e d  in the board of county rc~rnmissio~icrs of 
Graham County, ~vliicli takes the place of and lias all the authority licre- 
toforc conferrrd upon the highway commission of Yclloiv Creck Town- 
ship." On  5 December, 1987, the board of county commissioners of 
Graham County, after making certain recitals, pawxl the following: 
"Do hereby collertirely and severally condcnni and abandon and turn 
over to said company all their rights, title and interrst in and to all 
those parts  of the present public roads or any public ro,lds ~vhicli llavc 
hrml constrnctcd by them or any or u d c r  t h i r  nuthority or juristlictioli 
of them within the flooded arcas, and do hcwby nutliorizr tlie closi~ig 
of and the disuse of said roads and do hereby authorizt. and en~po~ver  
said company to flood same." 

The record discloses that  no petition was filed or I otice pivc~n or 
licaring had. On  2 January ,  1928, thc board of cornit7 commissioners 
of Graham County passed a resolution rescindiiig and a ~ ~ ~ i u l l i n g  the 
resolution of 5 December, 1087. The  resolution rcritilig: " I t  appears 
that no petition has been filed for closing or abandoning ,lily of tlie said 
public roads affected by said order, and that 110 notice of the same has 
been given, and that  no public hearing lias h e n  give11 for the purpose, 
ns this board has since been informed arid a(lviset1 is required by law." 
The board of county commissioners of Graham County that  p a s w l  it 
rescinded it, and thought it illegal, and we are of the same opiniou. 

I n  rcgard to the road u p  Watauga Branch, \ ~ h i c h  did not go through 
but by plaintiffs' land, and which mas used for ingress i~11c1 cgrcsq-we 
think the evidence sufficient to g o  to the jury as to atlrers- user. I t  was 
in  evidence that  this road was built and opened up aboui 1 8 8 i  or 1838 
to move timber and a right of way obtaimd a d  plainiiffs and those 
under whom they claim hare  used the road and it has bsen workcd by 
thoso who used it and been used by the public in general ever silicc. 
The right of way was giver1 to more timber off the land 11ow o w l ~ t l  by 
plaintiffs and others, and used for that purpose a d  continuously used 
ever since. "From that  time on the roiitl up  TVataugi~ Branch was 
used continuously by the people who lived cn that  branch and anybody 
else who wanted to  go up and down it." The  record di3closes that ill 
all the years since 1887 or 1888 no landowner through  hose land 
this road ran  made any objection to its use by plaintiffs or othcrs. 

On  this aspect the court below cllarged: "\?'e come 110~: to determine 
was there an adverse user for the requisite period, and ill this connec- 
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tion the court'charges you as a matter of law that  to establish adverse 
use there must be of the roadway sought to be shown as a private way, 
a clear, definite, positive and notorious use thereof. Such use must bfl 
continuous, adverse, hostile and exclusive during the entirc statutory 
period of twenty years, with an  intention on the part  of the user to 
claim a prixate may over the lands over which such roadway ran. A 
use by permission or license for such period would be i~lauficieiit to 
establish a private nay ,  and  ally othel* use other than an aciwrse use 
would likewise be insufficient, the use must be with the intent to hold 
to the esclusioii of others, and not by sufierance of others." 

MTe think the charge is in accordance wit11 the l a x  in  this juriadic- 
tion. 111 G r u b e ~  u. Eubank, 1 9 i  S. C., at p. 2 8 5 ,  i t  is said:  '(The legal 
esswtials for creating all easement by prescription are thus itated in 
9 R. C. L., 772  : 'To establish an  caseinent by prescription i t  must be, 
first, continued and uninterrupted use or enjoyment; srcond; identity 
of the thing enjoyed; third, a claim of right adverse to the olvncr of 
the soil, knonn to and acquiesced in by him.' Drciper 1.. C o t z ~ ~ e r ,  187 
N. C., 18, 1 2 1  S. E., 29; Durhai~z v. Il'right, 190 K. C., ,563, 130 
S. E., 161." 

The  fact that  in going over the road a t  some period bars hat1 to be 
laid down was for the jury to consider 011 advwse user. 

I n  Grant v. Potcer Co., 196 S. C., a t  p. 619, speaking to the subject: 
"It is well settled, of course, in this State, that the right to a private 
way o w r  and across the land of anotlicr may be acquired as against the 
owner of the land, by a continuous adverse use for tnenty year.;, and 
that a mere user for the required period is  not sufficient to confcr tlie 
right." 

Second. Can plaintiffs maintain an actiou against defendant for 
tlanlages resulting from the n ro~ lg fu l  obstruction of said roads? We 
think so. 

Tllc following principle is applicable in this action-13 R. C. L., 
"High~vays," p. 231, part  sec. 195:  " I t  is generally held that  one whose 
means of ingress to and egress from his property is completely cut off by 
an  obstructioi~ suffers a special injury, different from that  suffercd by 
the public a t  large, as, for example, where the obstructed way affords 
the only means of getting to market with tlie products of his adjoining 
farm. I t  is not material whether access is completely cut off from 
elery point, or w h e t 1 ~ -  the obstruction merely cuts off the means of 
reaching particular places with which i t  is necessary or advantageous for 
the plaintiff to communicate." 

This question was not directly presented in the Grant case, supru, 
but the opinion cites the principle above enunciated, as taken from 
19 C. J., a t  pages 631 and 632, as follows: ' (I t  is said that  an action for 
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damages against one who injures a public highway ma) be maintained 
by a private person, if he has sustained spwial damagcs, differing not 
merely in degree, but i n  kind from that  suffered by thc community at 
large, as where access to plaintiff's property is cut off. Many decisions 
are cited in support of the test. As the questiori is not presented on 
this appeal, we do not decide it.  I t  mould seem, lion.e.;er, that  plain- 
tiff sustained special damages in this casc, caused by defendant's flood- 
ing the road and cartways upon which he was dependent for access to 
his land." Grant case, supra, p. 619. 

I11 the vresent action  lai in tiffs and their families arcL marooned f a r  
u p  on the mountain side by defendant flooding the roads. The roads 
heretofore used for ingress and egres's for over forty years by plaintiffs 
and those under whom they claim. corered with water to withill -100 
yards of plaintiff's land, cutting off their ingress and egress to the 
main turnpike highway. The Santeetlah public road totally submerged 
with water and plaintiffs' private may also covered with water for some 
distance. The  court bclow gave a most minute and detailed charge 
covering the lam on every phase of the evidence. The  cclntentions were 
given fairly to both sides. 

We have examined the esceptions and assignments of error made by 
defendant, to  admission and rejection of evidence, to refusal to submit 
issues tendered by defendant and to tlle charge of the court, and can 
find no prejudicial or reversible error. 

ATo error. 

THE BANK O F  DALLAS. E:T AL. V. I\'. I!'. l\ICCANLESS. 

(Filed 10 September, 1930.) 

Assignments C -Party accepting assignment unconditianally is liable 
to assignee for all moneys in his  hands due assignor. 

Where the subcontractor for the construction of a highway assigns all 
payments that become due to him fiom the contractor to a b:~nk as 
security for loans, and the contractor unconditionally accl'pts the assign- 
ment: I f e l d ,  the contractor by his unconditional acceptance of the nssign- 
Inent is liable to the assignee bank to the estent of all moneys in  his 
hands due the subcontractor, to the estent of the subcontractor's debt to 
the bank, and upon the subcontractor's abandonment of t l e  work and its 
completion by the contractor a t  a loss the contractor may not deduct the 
amount espended by him to complete the contract, the ri:hts of the par- 
ties being determined by the written agreements, and equities between the 
parties having no application. Scceptances upon conditilm of the com- 
pletion of the work distinguished by BROGDEN, J. 
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CIVIL ACTION, before C'lemmf, ,T., at February Term, 1930, of 
GASTON. 

By consent the cause was r e f e r r d  to Honorable A. C. Jones. Tlie 
findings of fact made by the referee are to  the effect that  on 2.: Ju ly ,  
1922, the defendant entered into a contract with the State Highway 
Commission "to p r o ~ i d e  and furnish all materials, machinery, improve- 
ments and tools, and perform all work and labor required to construct 
and complete a certain highFay known as the State Highway Project 
K O .  630-B." Thereafter on 8 March, 1923, the defendant ('employed 
A. S. Mowrg to do and perform the work, furnish all tools, labor and 
materials for  laying the asphalt, or Topeka top surface for said project 
Xo. 630-B for the consideration of ninety-seven cents per squarr yard 
of finished top surface of asphalt accepted by the State Highway engi- 
neer, the payments for same to be rnadr monthly witllin t ~ o  days after 
the receipt of estimate of the State Highway Commissiori for the work 
done during the preceding calendar month; a deduction was to be made 
from each payment, by the defendant, of ten per cent of the price per 
square yard of asphalt, o r  Topeka top surfacr, to be retai~led by dcfend- 
ant  as  a retained percentage, and to be paid to the said 9. S. AIomry 
within thir ty days after the completion of the said work and its accept- 
ance by the said Commission." Mowry assigned the contract to h-lowry 
Construction Company, a corporation, "subject to the terms and contli- 
tions of the contract between the defendant and A. S. Nonry." 

On the day of June,  1923, the Mowry Construction Company de- 
livered to the plaintiff, Bank of Dallas, the following instrument in 
writ ing:  "Know all men by these presents, that  the hlowry Construction 
Company, a corporation organized under the laws of the State of North 
Carolina, in consideration of the sum of one dollar, and the considera- 
tion hereinafter mentioned, has assigned, transferred and set over, and 
by these presents does assign, transfer and set over unto the Bank of 
Dallas, North Carolina, all sums which may now be due, or which may 
hereafter become due from W. F. McCanless, of Charlotte, N. C., under 
a certain contract made between the said W. F. McCanless and the said 
Mowry Construction Company for the laying of asphalt concrete on a 
State highway project known as No. 630-B, comprising approximately 
67,000 yards of asphalt concrete, for  which the said W. F. McCanless 
has agreed to pay the said Mowry Construction Company the sum of 
9'7 cents per square yard. 

This  assignment is made as  security to indemnify the said Bank of 
Dallas for  any loan o r  advanEes which i t  may hereinafter make to the 
said Molvry Construction Company; and the said W. F. NcCanless is  
hereby authorized and directed to  pay over to  the said Bank of Dallas 
any and all sums which may hereinafter become due and owing from 
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him to the said Mowry Construction Company, and the said Bank of 
Dallas is liereby authorized to sign on behalf of the said Mowry Con- 
struction Company any receipts or acknowledgments for such payments. 

111 witness whereof, the said X o ~ v r y  Construction Company has 
caused these presents to be executed in its name by its president and 
attested by its secretary, and its corporate s e d  to be herrto affixed, all 
by order of its board of directors.') Mowry Construction Company. 
By A. S. Mowry, Pres." 

The defendant accepted said assigiilnent in the followiiig words: "I, 
W. I?. XcCanless, do hereby agree to pay over any and all sums which 
may becorne due the said Mowry Construction Company under contract 
for  paving known as Highway Project  No. 630-13, as directed by the 
said Mo~vry  Construction Company in the foregoing assignment." 
W. F. McCanless." 

Upon the foregoing facts the referee found that the d e f c d a n t  had in 
his hands, subject to the claim of plaintiff bank, the sum of $16,181.66, 
and that  the defendant was liable to plaintiff for  the a noulit of the 
note, to wit, $12,500. The defendant filed esccptions to the report of 
the referee and the matter mas duly heard by the trial judge, who par- 
tially sustained the exception of defendant to finding of fact S o .  18  
to the effect that  the suin of $16,181.66 was a security for the payment 
of $12,500 note held by the plaintiff, for that  said sum of $16,181.66 
rcceivcd by the defcntlant for work done by J l o ~ r r y  Constl.uction Com- 
pany "was subject to all costs and expenses incurred by ihe defendant 
in completing the project after the same hat1 been abanloned by the 
Construction Company as aforesaid." The  tr ial  judge further sustained 
the exception of defendant to finding of fact KO. 19 and modified said 
finding to read as follows: "Unpaid balanco due the 13ank of Dallas by 
the JIowry Construction Company, $12,500, but such amount is not an 
indebtcdness against the defendants, because there was no hing due the 
Mowry Construction Company after the con~pletion of the project by 
the dcfendant which was abandoned by the Mowry Construction Com- 
pany." The tr ial  judge further sustained the exception of defendant to 
conclusion of law No. 6 for  the reason that there was nothing due 
Mowry Construction Company after costs and expenses of completing 
the project mere satisfied and accounted for. 

Whereupon, i t  was ordered and adjudged "that the plaintiff Bank of 
Dallas recover nothing of defendant i n  this action." 

From the foregoing judgment the plai'ntiff appealed. 

R. G. Cherry, C. D. Holland and L. B. Hollowell for plaintiff. 
itla.ngum & Denny for defendant. 
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B R ~ G D E K ,  J. What  aro the rights of the parties upon an assignment 
of payments to become clue on a road contract, duly made by a sub- 
contractor to  a bank furnishing money for said project to such subcoll- 
tractor, when the assignment is unconditionally accepted by the con- 
tractor, and thereafter the subcontractor, after properly completirlg a 
major portion of the work, abandons the contract and the contractor 
proceeds to finish the work a t  a loss? 

Various aspects of assignments have been discussed in the books and 
by appellate courts, but the question of lam in this case irivolves the 
rights of the assignee of a defaulting subcontractor, against the con- 
tractor, who accepted the assignment and agreed to pay accordirig to the 
terms thereof. Hence, equities arising from the relationship of assignee, 
assignor arid acceptor play no part  for the reason that  the written instru- 
ments state the explicit engagements of the parties. Tl~clrefore, the 
correct interpretation of the written agreements determines the rights 
of the parties upon this particular record. 

It is disclosed that the subcontractor, assignor, executed and delir- 
ered notes to the plaintiff bank ill pursuance of the assignment a i d  
acceptance. The  wording of the acreptance signed by the defendant is 
unconditional. The  assignment directs the defendant "to pay over to 
the said Bank of Dallas any and all sums which may hereafter become 
due and owing from him to the said Nowry Construction Company," 
and the defendant expressly engages "to pay over any and all sums 
which may become due to said Mowry Construction Company under 
contract for paving known as Highway Project No. 630-B, as directed 
by the said Nowry Construction Company." 

An analogous situation arose in the case of Snow II. Commissioners, 
112 N.  C., 335, 1 7  S. E., 176. I n  disposing of tlie rights of tlie parties 
in that  case the Court sa id :  "The effect of the arrangement between 
these parties was as if Bremster had drawn a draft  on Ellington, 
Royster 6; Co. in  favor of Snow for tho shm men t iond  in the note, to 
be paid out of the contract price, and Ellington, Royster & Co. had 
accepted the draft." Like~vise in the case a t  bar the uncoriditional 
language of the assignment and acceptance works out a result imposing 
liability upon the defendant. 

The  various rights of assignees, assignors and acceptors in construc- 
tion contracts, where default occurred, are discussed in  the following 
cases: Salt Lake City u. O'conno?. et a[., 249 Pac., 810, 49 A. L. R., 
941; O'Connell v. Roof,  150 N. E., 160; Weber v. Wilson, 215 N.  W., 
674;  Fidelity and Deposit Co. v. Cify of Auburn, 272 Pac., 34; florton 
t i .  MacAtee & Sons, 16 S. W. (2d), 617; Twentieth Street Bank v. 
Summers, 110 S. E., 478; Jefferson County Savings Bank v. J .  C. Cav- 
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land, 77 Southern, 704; Finklestein v. Morse, 115 N .  E., 667; L?pip v. 
. + l ~ f u ~ a s  Sclzool District, 141 Pac., S35. 

Under these decisions, if the acceptance of the assignmmt was condi- 
tional, that  is to say, if the wording of the acceptance is to the effect that 
the payments are conditioned upon the completion of the work in  a 
proper and satisfactory manner, then in such case the rights of the 
assignee would be subject to the rights of the contractor who was com- 
pelled to complete the project. Upon the other hand, if the acceptance 
is unconditional and constitutes a promise to pay the assignee all funds 
coming into the hands of the contractor, then the assignee is entitled to 
recover in a n  amount, of course, not exceeding the funds in the hands 
of the contractor. 

A reasonable construction of the assignment and acceptiince leads un- 
erringly to  the conclusion reached by this Court in the Snow case, 
m p a .  See, also, Hall v. Jones, 151 N. C., 419, 66 S .  E., 350; Insurance 
Co. v. Board of Education, 194 N. C., 430, 140 S. E., 3 1 ,  T m t  Co. w. 
Constmction Co., 191 N. C., 664, 132 S. E., 804. 

Reversed. 

RICHARD FREDERICK LANE, A MIXOR, BY HIS KEST FRIEND AKD FATHER, 
RICHARD LANE, v. 31ALLIE J. PASCHALL, TRADING AS PASCHALL'S 
BAKERY, ASD R E U B E S  KELLY. 

(Filed 10 September, 1930.) 

1. Trial D *Motion of nonsuit must be renewed at close o f  all evidence 
in order to present question of sutflciency of evidence for review. 

I n  order for a defendant to have a case reviewed on appeal for insuffi- 
ciency of the plaintiff's evidence, his motion as of nonsuit must be renewed 
a t  the close of all the evidence, C. S., 567, or he should in apt time offer a 
special prayer for an instruction directing a verdict in hir: favor. C.  S., 
565. Semble, in this ease there was sufficient evidence to take the case to 
the jury. Sutton v. Melton, 183 N. C., 369. 

2. Trial B +Trial court has the power to withdraw incompetent ques- 
tion from evidence and instruct jury that it not be considered. 

Where on cross-examination of the defendant the counse. for the plain- 
tiff asks an incompetent, prejudicial question, the trial court has the 
power in his sound discretion to grant a new trial or to withdraw the 
question from the evidence and instruct the jury not to omsider it, and 
where he withdraws the question from the evidence and emphatically 
instructs the jury that the question not be considered, his refusal of de- 
fendant's motion for a new trial will not be held for error. 

APPEAL by defendants from Small, J., and a jury, a t  February Term, 
1930, of BEAUFORT. NO error. 
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This is an action for actionable negligence brought by plaintiff against 
the defendant. The evidence on the part  of plaintiff was to  the effect 
that  Richard Frederick Lane, a negro boy about 16  years of age, was 
employed in defendant Paschall's bakery, and his work consisted of 
sweeping tlie floor and cleaning a dough brake machine. On 9 2  Jlay,  
1928, he was injured, and testified as to the occurrence as follo~vs: "The 
machine sets in a frame with two rollers on top one another; the bottom 
roller was the one I had to clean. They are made out of steel. The 
machine n a s  operated with electricity. There was a motor on the floor 
beside tlie machine, and had a lerer on the side of the wall. I pulled 
the lerer when I ~ ~ c n t  to cut it off and put  i t  up  when I wanted to 
start it. Standing before tlie machine I could not reach the l e ~ e r .  I n  
May, 1928, they had me running dough through the machine. I got 
$10 a \\eek. When I was liurt the machilie was in operation. I was 
caleaning the bottom roller. The  bottom roller had to  be cleaned be- 
cause dough caked on it.  That  bottom roller has som? ridges. I t  n a s  
my regular job to clcan the machine. X r .  Kelly told me to do it. 
They told me to clean i t  when it was running. I cleaned it with a 
-(wiper. I had a regular scrape to cleaii it  with. Mr. Kelly told incJ 
horn to do it that way. 1 did not cleaii thc upper roller with a scraper. 
The  upper roller liad a guard to clean it nitli. They told I ~ I P  to stand 
in front of the machine and to run across that roller while i t  was run- 
 ling, and that  would knock tllc dough off. I was sixteen at the time I 
\\as liurt. I was cleaniiig the macliine and it was running, and when I 
got about the middle n a y  the first thing I knew my hand was right u p  
bet~vcen tllc roller. X y  liand n a s  between the roller. I hollered for 
Jlr. ICclly to come and stop the machine. When I pulled my  l~aild out 
the skill v a s  busted-hanging tlown. I c~ould see the bone. My hand 
\\as straight before that timc. I was carried to the hospital and was 
there about six weeks." 

The defendant Paschal1 testified in pa r t :  "I told him to clean it 
from undemeatll the bottom roller. I told him t x ~ o  ways that it could 
bo cleaned in perfect safety; that he could clean it from the top, pro- 
~ i d i n g  it Tvas riot runl~ing,  but if it  mas running i t  was perfectly safe 
to clean i t  from underneath. . . . There is ample room to get clo~x~n 
under the pan and clean the roller. The switch is located within one 
foot of the wall and to the left of the niachinc. You can reach the 
switch vlien standing to the side to clean the roller. That  is the scrape 
that  we used to clean the machine a t  that time. I t  is impossible for a 
man's hand to get caught when cleaning the roller from underneath. I 
showed the plaintiff how to clean the machine before he ever scraped it. 
During the twelve montlis before he was hurt ,  I stopped him a t  least a 
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dozen times from cleaning the machine above the lap or pan while it 
mas running. I got down on my  Irnees and showed him h c v  to do it." 

The issues submitted to the jury and their allswers tltrrcto, were as 
follows : 

"1. Was the plaintiff injured by the i i~gliprnce of thr  tlcferidant, as 
alleged in the complaint ? ,Insn.er : yes. 

2. Did the plaintiff, by his own negligencr., contribute to his injury, 
as alleged in  the answer ? h s w e r  : No. 

3. What damage, if any, is plaintiff entitled to recover by reason of 
tlie negligrnce of the defendant? rhswer  : $2,000." 

N a c L e a n  cP. Rodnzan and J .  Groz>er Lee for p7a in t i f .  
Brawlcy  tE G a n t t  f o ~  defcndanfs .  

CLARI~SOS, J. The  defendant, at the close of the plaintiff's evidence, 
nlade motion for judgment as in case of nonsuit. The mction was over- 
ruled and defendant excepted. Defendant did not renew his motion a t  
tho close of all tlie evidence, C. S., 567, nor did defendan-, under C. S., 
56.5, at  the close of all the evidence in apt  time requcs- the court in 
writing to instruct the jury that  i n  view of all the cvitlcnce tlie first 
issue should be answered "No," and the second issue "Yes." W e  think 
defendant is precluded from raising the question that tke evidence on 
the part  of the plaintiff mas not sufficient to be submitted to the jury. 
P c d a n d  v. Hospital ,  ante, 314. Of course, this does not militate 
against material exceptions and assignments of error as  to  adnlission or 
exclusion of evidence or errors in the charge of the court. The  record 
discloses "The judge, in his charge to  the jury, gave the contentions of 
both plaintiff and defendants, and charged the law arising upon s::me." 
Kotnithstanding tlie defendant 112s waived his right to raise the ques- 
tion. yet we think the evidence sufficient to be submitted to the jury. 
I iol t  v. X f g .  Po., 177 S. C., 170; I?oslcell v. I f o s i m y  X i l l s ,  191 N. C., 
549; ,lIaharf'r!j I , .  F u r n ~ i u r c  Liilrs, 196 N. C., 810; Illill:; 71. X f g .  Co., 
198 N. C., 145; Gibson v. Cot ton  Mills,  198 N. C., 267. 

I n  S u f t o n  2, .  L I I e l f o ~ ~ ,  183 K. C., at p. 372 ,  it is said:  " I t  is the duty 
of a master n h o  employs a servant in a place of dnnger to give hiin 
such warning and instruction as is reasonably required by his youth, 
inexperience, and want of capacity, and as \\ill enable him, with the 
exercise of ordinary care to perform the duties of his employment with 
reasonable safety to himself," citing numerous authorities. 

One may know the facts, yet not understand the d a n ~ e r  and risks 
that  threaten him. This  is especially so with those of immature years. 
Then again, to subject a youth to cleaning a n~achine  ungLarded, knock- 
ing dough off the lower roller while ill motion, a spact between the 
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rollers tliat caught the dough could catch a hand in  the clcnning, these 
are elements to be considered by the jury on the questiou of ncglige~ice 
and co~itributory negligence. 

There is no exception and assignment of error to the c*llargt, and it 
is not set out in the record, but it is admitted by tlic defendant :mil the 
law also presumes thut the court below instrui.tet1 the jury 011 t l ~ c  la\\ 
applicable to the facts. 

Defentlzuits esceptcd arid a s s i g ~ ~ e d  error to the folloninp crozs-esanll- 
nation of defendant Paschall: "Q. I aqk you if i t  isn't a fact that after 
tliis boy was hurt  in your employ pour inwr:ince conipany c a ~ ~ c e l t d  your 
insurar~ce on the gruund that you mere employing too yourig and too 
cheap labor at tliis ~ e r y  machine? By thc court :  Geiitlemen of the 
jury, do not co~~si t le r  that  cluestion at a11 as evidence of any k i d  whnt- 
ever. Defendant asks that  the jury be sent out a t  tliir time for a 
motion by dcferldant, and the jury is sent to tlleir room. Dc>fendant 
moved tlie court to n i thdraw a juror and declare a mistrial. By the 
court :  Gentlenic~i of the jury, a z  to tllc question just :r.ked 1 q  coulisel 
for tlie plaintiff, and the court told you, gc~lt len~en,  to qtcp iuto SOU' 

room, tlic court told you not to consider it as any evidence in any 71 ay, 
shape or form. J>isniis$ it from your mind and erase it froill your 
nlcrnory; tliat i~ y o ~  duty, and I .o instluct you." 

1) r~fmdant  contended that  i t  \\.as error i n  tlie court below not to allow 
hiq motion to nithdraw a juror and dcclarc a mistrial, citing l i l t  n I .  

u ,  m i  1 K. C., 9 Tn that cacc the court below suqtained de- 
fcudant's objection, hut the niotion for a nmv trial was not requested 
until :~f ter  T crdict. The Court said. at p. SO0 : "Without dwiding UPOII 

tliv I I I P ~ ~ ~ S  of tl1c.e opposil~g coiitention~, we tliirik the defe~idant's 
nlotioli for a new trial, after verdlct, upon tlie ground stated, mu-it be 
o\ erruled. The  court sustained the defe~icla~it's objection, ant1 this \i as 
all he \ \as asked to do at tlie time. There was no motion for a mistri:rl, or 
retzi~,cl tlc novo,  because of these alleged improper questions. Defendant 
elected to proceed nit11 the tr ial  and to take his chances v i t h  tlie jury 
as tllcu e~nl)aileltd. I~ l t l (~ed,  it :tppe:m that counwl for botll sides, dur- 
lng tlie argument, cautio~ied the jury to disregard tlie suggestion of 
liability insurance, as there n a s  no e\iclence in the case te~idirlg to show 
its existence. E ~ i d e n t l y  the defendant did not c 'onder it of sufficient 
irilportarice on the tr ial  to ask that  a juror l ~ e  n i thd raxn  and a mistrial 
entered." 

I n  the present case, the couri not only sustained defendauts' objection, 
but in the most emphatic lan&age told the jury, "Dismiss i t  from 
your mind and erase it from your memory; that  is your duty, and I so 
instruct you." W e  think it x7as in the sound discretion of the court 
below to either grant  a new tr ial  or charge the jury as n a s  done. Holt v. 
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Mfg .  Co., supra; Gilla,nd v. Stone Co., 189 N. C., 783; Fulcher v .  
Lumber Go., 101  N. C., 408; Smith v. Ritch, 196 N. C., :it p. 78. 

T h e  other  exceptions and  assignments of error  present n o  new or  
novel proposition of law, and  me t h i n k  there  is n o  mer i t  i n  them. I n  
l a w  WG find 

No error .  

ELIZABETH KEYS v. J. A.  TUTES ET AL 

(Filed 10 September, 1030.) 

1. Husband and  Wife D d-Where husband has abandoned wife she  may 
convey her  property without his consent under  C. S., 2,530. 

Tliere is no constitutional inhibition on the Legislature to declare by 
statute when and how a \vife may become a free trader, and notwith- 
standing the provisions of Article S, section 6, to the eftect tliat a mar- 
ried woman iiiay convey her separate realty with the wr tten consent of 
lier husband, the provisions of C. S., 2630, making her n free trader upon 
the abandonmerit of her husband and authorizing her to convey her real 
estate without his consent, is valid, and i11 such cases, C .  S., 2500, re- 
quiring the esecution of her deed by lier husband and her separate esami- 
nation taken, does not apply. 

2. Same--In this  case held: evidence that husband had  abandoned wife 
before her  execution of her  deed should have bee11 submitted t o  
jury. 

I n  order for a wife abandoned by lier 1iusl)and to becou~e ti free trader 
under C. S., 2530, it is not 1iecebs;iry tliat the wife he abandoned for thrb 
statutory time necessary to constitute grountls for divorce, and where, in 
an action by her to set aside her deed esecuted without the written con- 
sent of her husband, the defense is set up that a t  the t i n e  of its exrcu- 
tion she liad been abandoned by her husband, and pleadings in lirr action 
for divorce alleging abandonment a t  the time are introduced in evidence : 
l l c l d ,  the issue of abandonment should be submitted to the jury eren 
though abandonment was not an issue in the divorce procacedings, and the 
granting of a judgnient on the pleadings in her favor is eiror. 

3. Evidence L a-Where divorce is  granted for  adultery, allegations of 
abandonment will not  estop plaintiff f rom denying abandonment i n  
another  action. 

Where, in an action by a married woman to set aside her deed to her 
separate realty on the ground that the written consent of her husband 
was not obtained, the defense is set up tliat a t  the time slle esecuted the 
deed she had been abandoned by her husband, C. S., 2530, and pleadingb 
in her prior action for d i ~ o r c e ,  alleging abandonment, are  introduced in 
evidence: Held, the wife is not estopped by the pleadings in the divorce 
proceedings from denying that she had been abandoned when abandon- 
ment was not an issne therein, but the allegations may be taken as  some 
evidence of abandonment in the action to set aside her de?d 
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APPEAL by defendants from Cranmer, J., at  May  Term, 1930, of 
BEAUFORT. Er ro r  and remanded for new trial. 

Action to  have timber deed executed by plaintiff adjudged void, 
and ordered canceled, on the ground that  a t  the date of its execution, 
plaintiff was a married woman, and tha t  her husband did not join with 
her in the execution of said deed, or  assent thereto in writing, in accord- 
ance with the provisions of section 6 of Article X of the Constitution 
of Nor th  Carolina. 

Defendants i n  their answer admit  the allegations of the complaint 
with respect to the execution of said timber deed; they allege, however, 
that  a t  the date of its execution, her husband was not living with the 
plaintiff, having theretofore abandoned her. Defendants rely upon the 
provisions of C. S., 2530. 

I n  support of their allegation that  plaintiff's husband had abaridoned 
her prior to the date of the execution of said timber deed, defendants 
allege that  plaintiff executed said deed on 25 October, 1928; that 011 

26 October, 1928, plaintiff instituted in  the Superior Court of Beaufort 
County an  action for an  absolute divorce from her husband; that  this 
action was tried a t  December Term, 1928, of said court; and that  a t  
said term a judgment and decree was rendered in  said action, dissolving 
the bonds of matrimony theretofore existing between plaintiff and her 
husband. 

I n  the complaint i n  said action for divorce, plaintiff alleged that  
during the year 1926, because of his cruel treatment of her, plaintiff 
left the home of her husband, and has since resided in  the home of her 
mother. The  ground upon which she prayed for divorce was adultery 
committed by her husband during the year 1927. N o  facts are alleged 
in said complaint upon which she prayed for or  was entitled to an 
absolute divorce on ground of abandonment. C. S., 1659, sec. 4. The 
complaint was duly verified by the plaintiff, on 26 October, 1928, as 
required by the statute. C. S., 1661. 

The  court was of opinion that, upon the admissions in  the answer 
of the defendants, the timber deed executed by plaintiff is void, for  the 
reason that  her husband did not assent thereto i n  writing; that  the 
judgment and decree in  the action for divorce did not estop plaintiff 
from denying that  her husband had abandoned her prior to the date of 
the execution of said deed, and that  notwithstanding the record in said 
action for divorce, plaintiff i s  entitled to  judgment on the pleadings in 
this action. 

F rom judgment in accordance with the opinion of the court, defend- 
ants appealed to the Supreme Court. 

L. M.  Scott and H. C. Carter for plaintiff. 
Chas. L. Abemethy, Jr., a d  John V. Bonner for defendants. 
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CONNOR, J. The  Constitution of this State provides that  the real and 
personal property of a married woman "may be devised and bequeathed, 
and, with the written assent of her husband, conveycd by her, as if she 
was unmarried." Article X ,  section 6, Const. of N. C. 

I t  is  provided by statute in this State that no conveyance by a mar- 
ried woman of "any freehold estate i n  her real property shall be valid, 
unless the same be esecuted by her and her husband, 2nd proved and 
acknowledged by them, and her free consent thereto appear on her 
examination separate and apar t  from her husband, as is noiv or may be 
required by law in the probate of deeds of femes cover t  " C. S., 2309. 

However, it  is further provided by statute that every woman whose 
husband has abandoned her, shall be deemed a free t rade-  so f a r  as to be 
competent to contract arid be contracted with, and to b i id  lier separate 
property. "She may also convey her personal estate and her r m l  estate 
without the assent of her husband." C. S., 3530. 

The validity of C. S., 2530, notwithstanding the provisions of sec- 
tion 6 of Article X of the Constitution, has been sustained by the de- 
cisions of this Court, upon the ground, as stated by Fail cloth, C. J. ,  in 
IIall v. W a l X w ,  118 9. C., 377,  2 1  S. E., 6, that  "there is  no constitu- 
tional i~lliibition upon the power of the Legislature to decalare where and 
lion tlie wife may become a free trader. Article S, section 6, was not 
intended to disable, but to protect her." I n  I ~ a c h c l o r  z.. Sorris,  166 
S. C., 306, it is said : "The constitutionality of t h ~  statute authorizing a 
married woman to execute a ral id conveyance of real ploperty without 
the joinder of her husband, nhen she ha3 been abandoned by lier 
husband, has been sustained in sereral decisions of this Court. Hai l  u. 
TT'atkei~, 118 K. C., 377, 24 S. E., 6 ;  Urowr~ 1,. Brou.11, 1 2 1  N. C., 8, 27 
S. E., 998; Finger v. l l u n f e r ,  130 N .  C., 531, 41 S. E., 890." See, also, 
T7andiford 2.. I ' l umphrey ,  139 S. C., 63, 51 S. E., 893, \<here i t  is held 
that a wife, abandoned by her husband, may convey 11~1. lalid, without 
his written assent, ~iotmithstaliding that  a t  the date of the conveyance, 
sufficient time has not elapscd from the date of the abandonment for 
the commencement by her of an action for dirorce on the ground of 
such abandonment. I n  that  case i t  was insisted that  the power of the 
wife to contract in regard to her separate property as a free trader, is 
to be tested by her right to maintain an  action for divorce for like 
cause. I n  the opinion for the Court, it  is  said:  "This, n e  think, a safe 
test, but counsel further insist that  unti l  tlie time has elapsed entitling 
her to bring the action she should not be permitted to make contracts. 
This construction, we think, would, to  a very great extent, destroy the 
beneficent purpose of the statute." 

Counsel for appellee, in their brief filed in this Court, concede that i t  
was error for the court to adjudge, on the pleadings, t ~ a t  the timber 
deed is void, and that  for  this error defendants are entitled to  a new 
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trial, a t  which a n  issue, raised by the pleadings, with respect to the 
abandonment may be submitted to a jury. Defendants, however, con- 
tend that  there was error in  the refusal of the court to hold that plain- 
tiff is estopped by the record in  the action for divorce to deny that  her 
husband had abandoned her at  the date of the execution of the timber 
deed. This contention cannot be sustained. X o  issue was raised by the 
pleadings in the action for divorce with respect to the abandonment as 
alleged in  this action. Plaintiff did not allege in her complaint, as a 
ground for divorce that her husband had abandoned her. For  this 
reason, the cases cited and relied upon by defendants are  not applicable. 
The record in  the action for divorce, while not conclusive, is competent 
as evidence upon the issue inrolving the allegation in  the complaint in  
this action as to the abandonment. 

For  the error conceded by appellee, the judgment is reversed. The 
action is remanded to the Superior Court of Beaufort County for  a 
new trial. Defendants are  entitled to have the issue raised by their 
answer submitted to and determined by a jury. 

Error  and remanded. 

(Filed 10 September, 1930.) 

1. Appeal and Error J c-Findings of fact of referee supported by evi- 
dence and approved by trial court are conclusive on appeal. 

The findings of fact of a referee upon suEcient evidence, approved by 
the trial court are co~~clusire on appeal to the Supreme Court. 

2. Principal and Surety B b-Where county treasurer uses embezzled 
funds to pay county debt the one whose funds were embezzled may 
recover from county, and surety on treasurer's bond is liable. 

Where the treasurer of a county embezzles funds of a bank of which 
he is  cashier and uses them to corer his ernbeezlemeut of county funds  by 
paying a lawtul obligation of the county therewith, the bank may trace 
and recover its f~iiicls thus purloined, and the surety on the bond of the 
county trexsurer is liable for the deficit thus created in the county funds. 

APPEAL by dcfendarit, Maryland Casualty Company, from S~nall, J., 
at  hIarch Term, 1930, of CHOWAK. 

Civil action by the cornmissioners of Chowan County to recover of 
the Citizens Bank, Inc., administrator of the estate of Mr. H. Ward, 
deceased treasurer of Chowan County, and the Maryland Casualty 
Company, surety on his official bonds, the sum of $17,733.56, alleged 
shortage in the official accounts of the said deceased treasurer (reported 
on first appeal, 197 N. C., 410, 149 S. E., 380). 
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The Maryland Casualty Company contends that $10,265.00 of this 
amount is not properly chargeable against the official riccounts of the 
deceased treasurer, but represents a claim of the Citizens Bank, Inc., 
against the estate of W. H. Ward, deceased, who wa:i also assistant 
cashier of said bank at the time of his death, for moneys borrowed or 
misappropriated by him as its assistant cashier and used to discharge, 
in part, his obligations to the county. 

The Citizens, Bank, Inc., on motion of the Maryland Casualty Com- 
pany, was made a party defendant, and in  its answer hkes  issue with 
this position of the surety. 

A reference was ordered and the matter heard by I'. E. Winslow, 
Esq., who found the facts and reported the same, together with his 
con~lusions of law. to the court. 

As bearing on the crucial point at issue,, the referee fo.und the follow- 
ing facts: 

"22. The referee finds that W. 11. Ward unlawfully misappropriated 
money of the Citizens Bank on 9 September, 1927, to the amount of 
$10,265.00, applied the money to the payment of a legal obligation of 
the county of Chowan due 10 September, 1927, and concealed his 
embezzlement by falsely carrying the amount, plus some other trifling 
amou~its, in his cash items from day to day until his (death. 

"83. When the note due 10 September was paid as aforesaid Ward 
was then indebted to the county of Chowan in a sum exceeding the 
amount of said note for money which he had embezzled from the. 
county fund, but the county officers were completely ignorant of this 
fact." 

I t  was the conclusion of the referee, approved by the trial court, 
that the commissioners are entitled to recover of the acministrator of 
the estate of W. H. Ward, deceased, the sum of $17,645.10 with interest 
at the rate of 12 per cent per annum (C. S., 357) from 10 February, 
1928, as against the administrator, and from 19 May, 1!)28, as against 
the surety; and that the Maryland Casualty Company is not entitled 
to recover over against the Citizens Bank, Inc., in its corporate capacity, 
any part of this sum. 

Upon exceptions duly filed to the report of the referee by the Mary- 
land Casualty Company the same were overruled, while those filed by 
the com~nissioners were sustained, and from the judgment thus modify- 
ing and affirming the report, the Surety Company appeals, assigning 
errors. 

W .  D. Pruden for plaintiffs. 
Privott & Privott for defendant C i t i z em  Bank .  
Manning & Hanning  for defendant Maryland Casualty Co. 
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HONETCUTT a. I~ESILWORTII DEVELOPMENT Co. 

STACY, C. J. On  the findings of the referee, approved by the tr ial  
court, which a re  conclusive as they are not challenged for want of 
evidence to support them, we have discovered no exceptive assignment 
of error of sufficient merit to work a reversal of the judgment. 

The two circumstances which differentiate this case from those cited 
and relied upon by appellant are, first, the fact that  the $10,265.00 
in question was embezzled from the bank by the deceased treasurer, and, 
second, the finding that  said funds were used by the treasurer in his 
capacity as such to discharge county obligations. 

It is well settled that  where one's property has been purloined by 
actionable fraud or corin, the law permits him to follow i t  and to 
recover i t  from the wrongdoer, or from any one to whom it has been 
transferred otherwise than in good fai th and for a valuable considera- 
tion, so long as it can be identified or traced; and the principle applies 
to riioney and clioses in action as well as to specific property. Proc tor  v. 
E1ert!laer Co., 189 N. C., 243, 126 S. E., 605; ;lIfg. Co. v. Summers ,  
1-13 r\'. C.,  106, 55 S. E., 522; Edlcards v. Culberson, 111 3. C., 342, 
16 S .  E. ,  233. The  pursuit of equity in  this respect is stopped only when 
the means of ascertainment fail, or the rights of bona fide purchasers 
for raluc, without notice, intervene. X c S i t z c h  v. Il'rust Co.,  183 K. C., 
33. 110 S. E., 663. 

H a d  the referee found that  what Ward did with respect to the bank's 
funds amounted to a loan, a different question would ha re  beeu pre- 
sented. Li l c s  v. Rogers ,  113 S. C., 197, 18  S. E., 101; Banli 1). ,Coufh 
I ladley,  128 Mass., 503; l lank  v .  J7e/u Castle, 224 Pa. ,  2 h j ;  Pi t f sburgh  
1.. Bank, 79 Atl. (Pa . ) ,  406. 

Affirmed. 

Laborers' and Materialmen's Liens A a-Where contractor is not owner 
and has no contractual relationship with owner, laborers' lien does not 
attach. 

The right of laborers and lnaterialmen to n lien upon a building is 
exclusively statutory, and the statute does not give a right of lien upon 
a lot where the principal contractor is not the owner and does not have 
any contractual relationship with the owner, and where by mistake a 
building is erected on the lands of another who has not contracted there- 
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for or agreed thereto, the laborers and material furnisherg have no statu- 
tory right of lieu against l ~ i ~ n ,  and this result is not afte~:ted by the fact 
that the present owncr of the title to the l o c ~ t s  in quo acqu~red with kriowl- 
edge of the facts. 

CIVIL ACTIOX, before ilIacRae, Special Judge, at Fcbruary Term, 
1930, of B c I i c o ~ r n ~ .  

Tlle e ~ i d e n c e  tended to show that  the Kenilworth Development Com- 
pany o v m d  a certain lot of land in Kenilnorth, Bunc~ombe County. 
This land had been subdivided into various lots. The  de'endants, West 
and Hazelrigg, purcliased lot No. 13 of said subdivision, but inadvert- 
ently the purchasers thought they had purchased lot KO. 7, Block-N of 
said de~elopment.  Lot S o .  7 belonged to the defendart, Henilworth 
I>evelopmeiit Company, and was situated some five or six lots from 
lot S o .  13  purchased by West and Hazelrigg. Subseque~t ly  West and 
Hazclrigg undertook to build a house on lot Xo. 7 .  The plaintiffs 
furnished labor arid material for said house. Honeycutt furnished 
material amounting to $493.31. The Biltmore Builders' Supply Com- 
pany furnished material amounting to $939.22, and the amount furn- 
ished by Trumbo k Son was $237.64. Each of said materialme11 duly 
filed a lien on said lot No. 7. Tlie defendant Miller had also furnished 
material for said building. After tlie building was under construction 
the mistake was discovered and West and Hazelrigg a.3proached the 
Kenilworth Development Company and requested said company to 
execute and deliver to them a deed for lot No. 7 i n  exchange for lot 
KO.  13. The  evidence further tended to show that  011 or about 30 
August, 1928, I<enilworth Develop~nent Company executed a deed for 
lot S o .  7 to West and Hazelrigg. This deed was ntXver delivered 
because upoil examination of the record i t  v7as discloseci that  lot No. 
1 3  x i s  c o ~ e r e d  by a mortgage and thereupon Kenilnorth Develop~neiit 
Company refused to  proceed any further with the exchange. 

I t  further appears that  the Kenilworth Development Company exe- 
cuted and deliwred to the defendant Miller a deed for said lot KO. 
7 ,  but it does not appear when this was done. I t  does appear, however, 
that  a t  the time the conveyance mas madE to Miller that  the Kenilworth 
T)erelopment Company knew that  inaterial liens were c1,iimed against 
lot KO. 7 and that  Miller, the purchaser, knew the situation. Miller 
paid $1,200.00 for said lot No. 13. 

Tliere was also e ~ i d c n c e  to tlie effect that  Miller l i a ~  participated 
in a meeting with the materialmen and understood that  West and 
Hazclrigg were undertaking to procure a d e d  from the Dcvelopmmt 
Conlpany for lot No. 7 before he purchased the same. 

A l t  tlie conclusion of the evidence the tr ial  judge nonsui-ed the action 
as to Kenilworth Development Company and J. C. Miller, and directed 
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the jury to ansn-er the issues so that  the materialmen secured judgment 
for the anlou~it  of their rcspecti\e claims ngni~ist West and f i a~c l r igg .  
Tlie judgment further directed that  the liens filcd by the c.laiiu:\~lt\ 011 

lot No. 7 be canceled. 
Froin the foregoing judgmcnt plaintiffs appealed. 

B x o c u n ,  J. T h  particular point presented by this appeal is whether 
the plaintiffs are entitled to a lien upon lot S o .  7. 

The clefeildant, K~ni lwor t l i  Developlilent Company, o~vned lot 
7, but the recortl does not disclose any contract or agreement ~vliatevcr 
between said Dcwlopment Cornpany and TYest and Hazelrigg n h o  
uritlcrtook to build a liouse thereon. 111 0 t h ~ ~  nords, T c s t  mid H a ~ e l -  
rigg, tlirougli mistake, purchased builtling material and conlmenced 
tlie erection of a house oil a lot nhich  they did not o~vn,  and, therefore, 
thew misted no contractual relation betneen Kcs t  and H a ~ e l r i g g  and 
the tlcferltlant De~elopment  Compaiiy. The plaiiltiffs fnrni-lled inatcrial 
for said building to Tl'cst and Hazrlrigg, :rid tllcly vvri. al-o lg~iornlit 
of tllr inistake i11 the ownership of the lot. 

The  lien law of this State is C. S., chapter 49. The btatutc, g i x c ~  :l 

lien up011 "el cry building . . . together nit11 tllc n t c c s v q  lot 0x1 

u l ~ i c h  such huildilig is situated, etc." But neit l~er tlie statute nor the 
decisions construing it, permit a lien to he filed on a lot upon nllicll a 
third person has "squatted" or undertaken to erect a building nitliout 
title thereto arid nithout a contract or agreement cspress or implied 
~ v i t h  the onncr thereof. l l v c i r  c. P a g c ,  109 N. C., 320, 1:3 8. E., 773; 
Sichol5on r .  S i c h o l s ,  113 S. C., 200, 20 S. E., -394; TTTeaiheri  c. ('ox, 
159 S. C., 575, 76 S. E., 7 ;  Brick C'o. T .  Pulley,  168 S. C., 371, 
84 S. E., 513; R o s e  2,. l lav i s ,  183 N. C., 355 ,  124 S. E., 3 ' 6 ;  L ~ r w z b e r  
Co. z!. -Ifofor C'o., 193 S. C., 377, 135 S. E., 113. Thus in Fvun t l , !~  
Co. 2;. i t 2 ~ ~ 1 t ~ i n u m  C1o., 172 N. C., 704, this C ' o ~ r t  said:  ''Tl~c. lirw for 
labor tloiie and materials fnrnisllcd. is g i ~  c.11 by statute to c n f o l ~ c  tlic 
payment of a debt, and the gencrnl principle. untlerlyir~g the licii la11 3 

is that the relation of clrhtor and creditor m u ~ t  c ~ i ~ t  :nld that tllcre call 
be no lien xithout a debt." 

The  question of law is discussed in a note appearing in 3 Korth 
Carolina Law Review, p. 62 e t  seq. I n  that  article it is  stated that  the 
basis for establishing the relationship of creditor and debtor between 
the owner and materialman applies "where the  principal contractor 
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has (1) a contract with the owner to improve his  land, or (2 )  where 
the owner has consented to such improvements." 

I n  the case a t  bar the evidence does not disclose that  West and Hazel- 
rigg had any contract with the Kenil\i-orth Development Company for 
building said house or that  the Development Conlpany procured or con- 
sented to the erection of a dwelling upon lot KO. 7. T h e  lien law in  
this State is exclusirely statutory and no warrant of law appears justi- 
fying the enforcement of liens upon lot No. 7 upon the facts as now 
presented. 

We tlicrefore hold that the judgment of nonsuit was properly entered. 
Affirmed. 

STATE v. WRIGHT RTSUJI ASD \YILLIARI RANDALL. 

(Filed 10 September, 1930.) 

Criminal Law L -Appeal in capital cases will be dismis,sed for failure 
to prosecute according to Rules of Court, no errors appearing of 
record. 

Whether the Supreme Court acquires jurisdictiou of an appeal in 
f o m a  pauper.is from a conviction of a capital felony wlwn the affidavit 
for leave to appeal fails to state, as required by C. S , IG51, that the 'xp- 
plication is in good faith," qzcerc? arid wlirre tlle appeal has not been 
prosecuted as required by the Rules of Court the appeil will be dis- 
missed upon the motion of the Attorney-General after a n  examination of 
the record proper for errors appearing upon its face. 

NOTION by State to docket and dismiss appeal. 

Attorney-Ge~eral Brummitt and Assista,nt Attorney-General Xash f o ~  
tho State. 

STACY, C. J. At  the May Term, 1930, Wilson Superior Court, the 
defendants herein, Wright Bynum and William Randa 1, were tried 
upon an  indictment charging them ~ ~ i t h  the murder of one Callie Willi- 
ford, which resulted in a conviction and sentence of death as to both 
of tho defendants. F rom the verdict thus rendered and judgment en- 
tered thereon, the defendants gave notice of appeal to the Supreme 
Court, but this has not been perfected as required by the rules, in fact 
nothing has been done looking to this end. 

As the attempted appeal is  in fomna paupwis, and the affidavit for 
leave to appeal without giving security for  costs fails to state, as  re- 
quired by C. S., 4651, that  "the application is i n  good faith," it may be 
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doubted as  t o  whether we h a w  a n y  jurisdiction to hear  the matter .  
$9. v. B r u m f i e l d ,  198  3. C., 613. Serer theless ,  as  t h e  case is a capi tal  
one, we h a r e  examined t h c  papers  and  find no e r ror  on the f a v  of the  
record proper. 

T h e  motion of the  S t a t e  mus t  be allowed. 
Appeal  dismissed. 

STATE v. AAIIOS SIIARPE ASD BEIIRP RICHARDSOX 

(Filed 10 Septe~nbcr, 1930.) 

l f o ~ ~ o r ;  by S t a t e  to  docket and  tiismiss appeal.  

A f tortaey-General Bruminitf a n d  . Iss istanf d f l o r n e y - G ~ 7 1 c r a /  S a s h  f07 
f h e  State. 

P ~ R  CCRIAM. This  is a cornpai~ion case to S t a t e  1%. 1 : 7 / t l t c t ~  e f  al., 
an t e ,  376, and what  is  said i n  tha t  case applies equally to  thc. instant 
one, the  facts  being substaritially the  same. 

,Ippeal dismissed. 

STATIC \-. PETER HARItIS asu KIST) HAIIIIIS. 

(Filed 10 September, 1930.) 

Criminal Law 1, a-Where case is not docketed according to Rules of 
Court appeal will be dismissed. 

Where the appellant in a criminal action has failed to 11:~re llis case 
docketed in the time required by t l l ~  Rnles of Practice ill tht' Snprrmr 
Court, in order to  preserve his right to appeal it is required that he file 
a n  application for a certiorari, addressed to the sound tliscrc,tion of tlir, 
Supreme Court, and show a good and sufficic~nt rcason for gritntini. his 
motion therefor, and wlierc this has not been tlonr the :ry)l~wl will I):> 
dismissed upon motion of the State. 

APPEAL by defendants f r o m  S i n c l a i r ,  J., a t  J a n u a r y  T c l q  1930, of 
I':DGECOXBE. 

Cr imina l  prosecution tried upon a n  indictment cliarging the defend- 
an t s  wi th  the murder  of one T o m  Cooper. 

F r o m  a verdict of manslaughter and judgnlcnt entcred thrreon, the 
defendants appeal,  assigning errors. 

Motion by S t a t e  to  dismiss appeal.  
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.Lffovn~y-General Ur71r)~)niff and .-lssisfant . I f torney-Gme~al  Y a s h  for 
f l l c  S f a f e .  

R. 2'. Founfa in ,  T .  W. F i f f s  and George JI. Fountain for defendants. 

STACY, C. J. This action was tried a t  the Janua ry  Term, 1930, 
Edgccombe Superior Court, which commenced 20 Janua ry  and ended 
five days thereafter. The case oil appeal was docketed liere 20 August, 
1030. There n a s  110 application for a writ of c c ~ f i o ~ z r i  at  the next 
succeeding term of the Supreme Court colninencillg after the rendition 
of tlie judgment in the Superior Court, tlw term to which the appeal 
sliould Iiave been brought. S. v.  F a ~ m e r ,  188 K. C., 243, 124 S. E., 
,?62; P e n f u f  1'. Park., 19,: N. C., 600, 143 S. E., 139. 

The appeal, therefore, must be dismissed for failure to c o n l p l ~  with 
tlie rulcs. S. v. S7iref!j Co., 192 X. C., 52, 133 S. E. 172; Stone v.  
Ledbette7*, 191 S. C., '777, 133 S.  E. ,  162. 

It is tlwe that  appeals in civil cases from the First, Second, Third  and 
Fourth districts nliicli are tried between the first day of J anua ry  and 
tlie first Nonday in February, or between the first day of August and 
tlic fourth Xonday in August, a re  not required to be (locketed a t  the 
i~nmediately succeeding term of this Court, though the rule is otherwise 
in  criminal prosecutions, and even in civil cases if dockflted in time for 
hearing a t  said first term, the appeal will s t m d  regularly for argument. 
I'cn tzi,f .c. Park ,  sup7.a. 

Appeal dismissed. 

Judgments K +Finding of meritorious defense is necessary to order 
setting aside judgment for cscusable neglect, etc. 

In order to hare a judgment by default set aside o n  the ground of 
escnsablc neglcct and irregularity the movniit uust  sliow a meritorious 
tlefense, ant1 wlwrc sucl~ defense is not n~ade to  appear a n  order gr:uitill:: 
a motion therefor will be vacated oil apl~eal and the cans;e rcm:untletl 

A \ ~ ~ ~ > ~ ~ ~ ,  by plaintiff from G ~ a d ~ j ,  J., at  l l a y  Term, 1030, of WILSOX. 
Xotion to set aside judgment by default and inquiry for excusable 

iicglect and irregularity. Notion allowed, and plaintiff appeals. 

11'. 11. Lucas for p la in t i f .  
0.  P. DicX~inson and Finch,  Band d: Finch for defendant. 



N. C.] 

1. Master and Servant C b-Evidrnce of employer's negligcllt failure 
to pro'ide reasonably rafe placc to work held sufficicmt. 

2. Kegligencc A c-Doctrine of rcs ipsa loquitur warrants submission 
of rase to the jury, the burden of proof remaining on plaintiff. 

3. Trial B *The trial court has the power to withdraw inconipet~nt 
elidencc from the juq and instruct it not to consider it. 
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4. Evidence H &Expert may testify as  to results of injury disclosed by 
X-ray picture properly in evidence. 

Where a physician has  qualified a s  a n  expert  witness, his testimony a s  
t o  t11c recults of a n  injur!,. based ul)on the  disclosure of a n  X-ray  picture 
11ro1)erly taken by a competent peruon and  admitted in  121-idence, is  com- 
petent and not objectionable upon the  ground t h a t  h i s  opinion was  bnsed 
upon acsumed fncti: arising from niatters neither proven nor admitted.  

3. Same--Testimony of expert as to verity of X-ray picture held com- 
petent. 

Wlicre :I witness has qualified a s  a n  expert  with espc~.ience in reading 
and  interpreting 5 - m y  pic tnrw,  and  h a s  testified a s  to  the  extent of an  
in jury  based up011 a n  X-ray  picture properly introduced in evidence, his 
:tliswer to  :I q u c s t ~ o n  ;IS to the  reliability of a n  X-ray  picture t ha t  there 
n a s  no  way a n  X-ray  picture could ''fool" a physician merely :imo~uits t o  
a staterue111 t h a t  a n  X-ray picture, properly taken, accurately produces a 
pictnrc' ot h u ~ u m  bones, ant1 a n  exception to t he  answer  will riot be 
iuct:~ined on appeal. 

6. Trial E g-Instruction correct when taken as a whole will not be held 
for reversible error. 
d charge of t he  court  to  the  jury which i i  correct a s  to the  duty of a11 

c m ~ ~ l o y r r  to  furnish  a n  employee n reasonably safe  placv to work in  the 
cl\nciue of ortlinnry care,  will not be lieltl for  reversiole error,  if the  
error,  if any, is  in the a1)l)ellant's favor,  or for  t he  omission of tlie word 
":lpl)roved" in regard t o  :~ppliances "approved and in  g e w r a l  use," wheii 
from the  entire charge and  the  circumstances of the case i t  appears thxt 
the  appellant l ia i  11ot been prt'jutliced thereby, t he  c a w  f~:lving bee11 fully 
nnd correctly tletcrn~inetl upon tlie pri~lciple of res ipsa lop t i tur .  

7. Master and Servant C &Where injury mould not have occurred if 
machinery had been in proper condition doctrine of res ipsa loquitur 
applies. 

An employer is  reqnired in tlie exercise of ordinary care  to  furnish 111s 
e l n l ~ l o ~  r e  a reasonably safe l~ lnce  to work and tools and aopliances reason 
:~b ly  sdfc ant1 suitable for  the  work ant1 iuch a s  nre  lpproved and ill 
general use, ant1 to  keel? such tools and  appliances i n  such condition in 
the exercise of due  cliligencr, ant1 \ \here  a clisrngaged clutch becomec: 
engaged n i thou t  t he  i n t e r ~ e n t i o n  of human aqenry, which would not 
l i n p ~ c n  if the  machinery hat1 been in proper condition, t h e  tloctline ot 
1 x 8  rpsn loyzcz t f rr  applies. 

APPEAL by d e f e n d a n t  f r o m  Harding. J., a n d  a jury, at  S e p t e m b e r  

T e r m ,  1929 ,  of &-RICE. Ko e r ro r .  

T h i s  is a n  ac t ion  f o r  ac t ionab le  negl igence  b r o u g h t  by pla in t i f f  

a g a i n s t  the de fendan t s .  - 
T h e  issues s u b m i t t e d  t o  the jury a n d  t h e i r  a n s w e r s  there to ,  were  a s  

follolvs : 
"1. W a s  the pla in t i f f  i n j u r e d  by the negl igence  of the de fendan t ,  t h e  

I n t e r n a t i o n a l  S h o e  C o m p a n y ,  as a l l eged?  A n s w e r :  Yes. 
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2. Was  the plaintiff injured by the negligence of the defendant, Robey 
Small, as alleged ? Answer : Yes. 

3. Did the plaintiff, by his own negligelice, contribute to his i n j u r ~ .  
as alleged in the answer? Answer: K O .  

4. Wha t  damage, if any, is the plaintiff entitled to recover? Answer: 
$18,000." 

The necessary facts will be stated in the opinion. 

B. T .  Falls, S. J .  Ercin and 8. J. Erljin, Jr., for p la in t i f f .  
A. Hall J o h n s t o n  and  S e l f ,  Bagby d Patrick for defendants .  

CLARICSON, J. At  the close of plaintiff's evidence and at the close of 
all the evidence, the defendants made motions for judgment as in case 
of nonsuit. C. S., 567. The  court below overruled the motions, and in 
this we see no error. 

The plaintiff when injured n a s  an employee and working in the 
bleach-room of the tannery plant nf the drfendant, International Shoe 
Company. I t  n a s  admitted that  the defendant, Robry Small. was fore- 
man and superintendent of said department and the immcdiatc superiol~ 
of plaintiff, and it was the duty of plaintiff to prrfornl his work undcr 
the direction and in accordance with the proper orders of said forema11 
mid suprrintendent. The evidence on the part  of plaintiff tendrd to 
show that  plaintiff when injured was taking out hides, c r o p  or bellies 
as they were termed, from the drum or wleel. The machinery that 
turns the drum or wheel gets its source of power from the motor, which 
is transmitted by a belt from the motor to t112 power shaft: from the 
counter shaft i t  is  again transmitted by a belt to the clutch, and nhen 
you engage the clutch, that  starts the drum or wheel off, hut wlirn thr, 
clutch is disengagrd the drum or wheel is idle. The  power that turns 
this drum or wheel is brought to  it by m&ans of a shaft 2 7/16 inches; 
this shaft is  fitted in a sleeve that is around the shaft and is fastened to 
the pulley with which the belt runs from the counter shaft anti also on 
this sleeve is fastened one-half of the clutch that is driven by the 
pulley. When the clutch is  disengaged half of the clutch is rotating; 
the shaft is  not rotating, but the sleeve is rotating on the shaft, being 
pulled by the belt; the drum or wheel is  idle and the shaft is idle, but 
half of the du tch  which fastened around the sleeve is rotating. When 
the other half of the clutch which is fastened on the 2 7/16 inch shaft 
is engaged with the half which is running on this sleeve, i t  causes these 
two, the half that  is fastened to the shaft, when that  becomes engaged 
with the other half, causes the 2 7/16 inch shaft to rotate, which in 
turn  having a p in  on the end of it, causes the drum or wheel to turn. 
The  sleeve is running around the shaft all the time, while the motor is  
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running, and the drum or ~vlieel is standing idle. The  function of the 
drums or n.heels i11 the bleach-room were to oil the hides or leather; 
they are round like a drum, v i t h  flat ends; thcy are ahout ten fcet i n  
diameter and about s i s  feet wide. They are used to put oil, salt. iugar 
and other ingredients in to treat the hides. After the hides arc put in 
the clutch is shored in  and starts the wheel or drum rerolving. The  
whecl or drum runs for about twenty minutes and then the hides are 
taktn out. *lbout 7 5  hides arc placed in one of these nheels or drums 
a t  a time for treatment. TVhen taken out they are handed to a helper 
and hung up. There is a door on the side of the wheel or drum, about 
36 inches liigli and 42 inches wide, to put  tlie hides in a d  take them 
out, and this is shut when the wheel or drum is rerolving. The wheels 
or drums make about 21 rerolutions a minute. 

The plaintiff mas unloading the hides from the wheel or drum about 
four o'clock in the evening, on 26 Mag, 1928, when he was injured. At 
the time this wheel or drum mas stopped and the clutc? pulled out, a 
stick was placed on the floor undw the mliwl or drum to hold it sta- 
tionary. Plaintiff had taken all thc hides out of the wheel or drum 
except about fifteen. To get these out it was necessary 1 0  put his body 
from his hips u p  inside tlie wheel or drum to reach tlieni, and the wheel 
or drum started to revolve and the door hit liim and he was tlirown in 
the wheel or drum, and while it was rerolr ing was thrown out, and 
rendered unconscious and permanently injurc'd. 

The evidence was to the e'iTpt that  the clutch became engaged without 
any act on his part, or those working with him. That  there was some 
defect that  started tlie drum rerolving. That  the clutch 11ecame engaged 
and started u p  the machinery, by reason of the fact that the sleeve 
within whicli the shaft operating the machinery worked, became hot, 
and tight, and by reason of not being properly oiled, and that this was 
due to the closing u p  of tlie grease channels, which conreyed the oil or 
grease to the shaft within the sleeve, causing the sleerl. to turn with 
the shaft, and engage the clutch. There was evidence that this sleeve 
within which the shaft turned, became so tight that  it 111d to be cut in 
order to remove i t  from the shaft, and there was also evidence that  this 
sleeve had not been removed and inspected for n period of two years, and 
that  the inside of the sleeve and the shaft was gummed u p  with dried 
oil or other material, and that  the oil in the cup could not properly reach 
the inside of the sleeve, as the channels which should have conveyed it, 
were to  some extent closed up. On  the other hand, the defendants offered 
evidence tending to show that  the reason for the acci(lent, was that  
some hard substance had gotten into the oil cup, and from thence through 
the grease channels into the sleeve, and this without fault on its part, 
and that  this caused friction which rendered the sleeve tight, causing 
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i t  to turn with the shaft. and that this raused tllc clutch to 1wt-onrc en- 
gaged, and start  the machinery, the vil~eel or drum to r evo l~e ,  : n~d  thr, 
plaintiff to be injured. 

Among the duties of defendant Sniall n as to oil the macal~i~~erg bg 
means of the oil or grease cup. TT'ht u tllc clutcl~ is t l i sc i~gag~d tlicrc' is :I 

spaco of about an  inch between thc t n o  portions tllrrcof, nuti n l i m  t l iev 
tvio portions of the clutch are brougl~t  together, or e n g a g d  the czorn- 
municatecl power turns the shaft and the wheel o r  drum. 

Defendants contended that  plaintiff wt forth in the conlplaiiit tlmt 
the clutch was defective, wliich, if established as a fact, uould narrai i t  
the contention that  there n a s  failure to niakr proper i ~ ~ q x ~ t i o ~ l ,  or 
failure to nrake repairs after k n o n l c d p ~  or implied notice of such dr- 
fective condition; whereas, if thc actuirl cause of the "ruilning anay" 
of tllc wlicel or drum was not a dcfectire clutc.11. but tlie i)rr-clrce of 
some hard foreign sulostar~ce in the grease for ~ r l ~ i c h  defc~ltln~itq vcrc' llot 
accountable, such contention on the part of plaintiff was ill-founded. 
Fur ther  that tlirre Tvas no eridence that the cdlutc11 n a s  tlvfrcti~ e. 

Plaintiff sperifically alleges ill his conlplai~it that  the injuries of t11c 
plaintiff herein complained of were directly and proximately cauiietl by 
and due to the negligence and carel(~ssi~t.ss of tlw defentla~its in failing 
to inspect said oil wheel or d r u n ~  ant1 clutcll am1 tllc rlraclli~ic~y alld 
applial~ccs connected thcrenith and in falTrrrr t o  X c e p  suit7 oil l i  heel o r  
d r u m  a n d  clufch and machinery and appliance, i n  rwaoncibly  sufc ( O H -  

ditio,, a n d  reliair and in ordering the plaintiff, mlio n a, ignor:wt ot 
such defects, to unload said oil wlieel or drum \ \hru  the tlcf(wdar~ts nell  
kr~ew that such defects existed and  that said oil r r l 1 ~ 1  or drum in all 
probability would suddenly begin to revolve about said per~etrating shaft 
and "run away" and injure tlw plaiutiff, and ill failing to fnrliish n11tl 
provide for the plaintiff a rcasonablg safe place in which to ~ ~ o r l r  and 
reasonably safe tool? and machinery and a p p l i a ~ ~ c e ~  nit11 nhich to work. 

We think that, from the admitted facts, the principle of rrs ; p a  
l o p i f u r  applies. 

The  case of Ross 1 ) .  Cot ton  Mills, 140 S. C., 115 is siniilar to thc 
case a t  bar. I n  the Ross case the plaintiff had stopped the machine. 
He testified that  when it mas stationary, "I put my hand over feed roll 
into heater bars to get cotton out. Machine started by some means and 
tore off my  arm to my  elbow, knocked me numb or paralyzed." The 
Court in that case, at p. 119, said:  "To prevent any misconstruction of 
the circumstances under which or the manner in which this principle 
applies in the tr ial  of such cause we wish to restate what was said in 
Womble v. Grocery Co., 135 N. C., 474: 'The principle of r.cs ipsa 
loquifur i n  such cases carries the question of negligence to the jury, not 
relieving the plaintiff of the burden of proof, and not raising any pre- 
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sumption in his favor, but simply entitling the jury, in view of all the 
circumstances and conditions as shown by the plaintiff's evidence, to 
infer negligence and say whether upon all of the evidence the plaintiff 
has sustained his allegation.' I t  does not in any degree affect or modify 
the elementary principle that  the burden of the issue is on the plaintiff. 
Walker, J., in Stewart v. Carpet Co., 138 X. C., 60, cltlarly states the 
law in this respect: 'The doctrine does not dispense with the require- 
ment that the party who allegcs negligence must p rom the fact, but 
relates only to the mode of proving it. The fact of the accident fur-  
nishes merely some evidence to go to the jury which rsquires the de- 
fendant 'to go forward with his proof.' The rule of res ipsa loquitur 
does not relieve the plaintiff of the burden of showing negligence, nor 
does i t  raise any presumption in his favor.'" Stewart v. Carpet Co., 
supra; Cook v. M f g .  Co., 183 N.  C., 55; ilIcAllister v. Pryor, 187 N. C., 
837; Murphy v. P o w e ~  Co., 196 N. C., 484; Bryant v. Ccnstruction Co., 
197 K. C., 639. 

I n  the Bryant case, supra, a t  p. 643, we find : "In some of our decisions 
and expressions res ipsa loquitur, prima facie evidence, prima facie case, 
and presumption of negligence have been used as practically synony- 
mous. As thus used, each expression signifies nothing laore than evi- 
dence to be considered by the jury." See Sp-ings v. 0111, 197 N. C., 
240; Eolzuden v. Rress, 198 N.  C., 559. 

We do not think the learned counsel for defendants seriously dis- 
puted the above settled law, from the prayers for inst-uctions which 
they made and which were given by the court below. Among them were 
the following: "Although the facts and circumstances which plaintiff 
contends that he has established are, in the absence of explanation, suffi- 
cient and proper to be considered by you as some evidencz? of negligence 
on the part  of the defendants, yet, even in the absence of any explana- 
tion of such facts and circumstances, i t  would not necessarily be your 
duty to find that the defendants were guilty of negligence; but defend- 
ants ha re  offered evidence tending to explain the facts and circumstances 
relied on by the plaintiff, and tending to show that the plaintiff's in- 
juries were not proximately caused by any negligence of defendants; 
and the court instructs you, in this connection, that the law does not 
oast upon defendants the burden of disproving negligence by a prepon- 
derance of evidence, but the burden of proof on that issue ;still rests upon 
and remains with the plaintiff, and unless he  has satisfied you from all 
the evidence, and by its greater weight, that the injuries of which he 
complains were proximately caused by the negligence of the defendants, 
as alleged in the complaint, i t  will be your duty to answer the first and 
second issues No.'' 
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The defendants state that several questions are involved: 
(1) Does the withdrawal of incompetent or prejudicial testimony re- 

ceived in answer to an incompetent question duly objected to, and an 
instruction to the jury not to consider it, cure the wrong to the objecting 
party ?" 

The accident happened on Saturday. 
The question objected to and motion to strike out answer is as fol- 

lows: "Q. Do you know whether anything had been done to the wheel 
between Saturday and Monday, of your own knowledge? ,4. On Mon- 
day, it ran away at 12 o'clock." The record discloses that the question 
x7as withdrawn and answer ordered stricken from the record, and the 
jury instructed not to consider it. 

I t  has long been the settled law in this judisdiction that the court 
brlom has the power to withdraw incompetent eridence and instruct the 
jury not to consider it. Cooper v. R. R., 163 N. C., 150; 8. v. Stewart, 
189 N. C., at p. 345; S. v. Love, 189 X. C., at p. 773; S. v. Grifin, 190 
N. C., at  p. 135. 

The evidence was promptly stricken from the record, and the jury 
instructed not to consider it. The record in the present case discloses a 
yery different state of facts from the Ye1verto.n case. See In re lIrill of 
Y ~ l v e r t o n ,  198 N. C., at  p. 749. This exception and assignment of error 
cannot be sustained. 

(2) May counsel, in the examination of an expert witness offered by 
him, assume as facts, matters neither proved nor admitted? 

The question and answer, in part, are as follows: "Q. What effect 
would the fracture of one of the vertebrae there have upon his capacity 
to l i f t?  A. That bone is part of the vertebrae. I t  is just a general 
fracture. I said, in my opinion that there was a fracture of the fifth 
vertebrae besides the displacement to it. I think this injury mould 
almost completely incapacitate him to work." 

Dr. Kirksey testified, without objection: "This is the picture I had 
Miss Powell to make (examining). The picture showed a fracture of 
the tip of the transverse process of the third lumbar vertebrae on the 
left side, or in words the jury may understand, i t  shows a fracture of 
tho little bone extending out from the bottom of the back bone. (Ex- 
hibiting and explaining picture to jury.) Here is the bone that 
extends out from the spinal column, extends out about an inch or an 
inch and a half, and the fracture is about a half inch from the end. 
Then there is the fifth, or last, vertebrae, that is a displacement of that 
vertebrae forward in a slight rotation to~vards the right." We think the 
exception and assignment of error were not well taken. 

(3) Does the X-ray photograph or film import verity, or is its compe- 
tency as well as its probative value dependent upon the manner of its 
making and interpretation? 
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The question and answer are as follows: "Q. Speaking of a patient 
fooling you, Doctor, do you know of any way by which an  X-ray picture 
can fool a doctor? A. I do not, if you see it, there is no way to fool 
you." 

The plaintiff had theretofore shown by the testimony of his witness, 
Miss Clarissa Powell, that  the X-ray pictures of the spinal column 
were properly made on a standard machine at  the instance of Dr.  Kirk- 
sey, the plaintiff's witness, and at  the instance of Dr.  Phifer, the de- 
fendants' witness. Niss Powell had been engaged for nine years in  
making X-ray pictures for various hospitals and physicians, and in such 
r o r k  had used all kinds of X-ray machines. Dr.  Kirksey had had expe- 
rience i n  reading and interpreting X-ray pictures. The  testimony was 
competent and merely amounted to the statement of the medical witness 
that an  X-ray picture, properly taken, accurately produces a picture of 
human bones.. 

A witness who is an  expert need not necessarily be a technical spe- 
cialist. Pridgen v. Gibson, 194 N.  c., 289. 

I n  files v. PicLe t t  NiUs,  197 N. C., p. 772, we find the following: 
"The judge expressed his willingness to admit the photograph (X-ray) 
in  evidence provided expert testimony mas introduced satisfactorily ex- 
plaining the photograph to the jury, but held upon the evidence 
offered that  the witness had not qualified himself as sufliciently expert 
in questions of anatomy to testify in  reference to the proposed explana- 
tion." 

From the facts appearing in this case, we think the evidence compe- 
tent. The X-ray pictures are not like the man that  looks in a glass. 

"For if anv be a hearer of the word. and not a doer. :le is like unto 
a man beholding his natural face in a glass: 

For  he beholdeth himself, a ~ l d  goeth his way, and straightway for- 
getteth what manner of man he was." James 1: 23, 24. 

I n  Welch v. Coach Line, 198 N .  C.. p. 131, is the following: "It  is the , L u 

common practice to receive maps, diagrams, photographf, and pictures 
for the purpose of giving a representation of objects and places which 
generally cannot be-conveni&n<ly described by witnesses. Especially is 
this true of X-ray pictures which usually require an  explanation by 
parol." L u p t o n  v. E x p r e s s  CO., 169 K. C., 671. 

We  do not think this exception and assignment of e r r x  can be sus- 
tained. 

(4) Should a verdict be allowed to stand, rendered upon a charge con- 
taining statements as to contentions with respect to facts and instruc- 
tions as to matters of law-favorable to the prevailing pa;-ty-not based 
on evidence? 

The exception was to the following par t  of the charge: "Now, the 
court charges you, that if you shall find, by the greater weight of the 
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evidence, that the defendants in this case failed to exercise that care 
which an ordinarily prudent person, surrounded and situated as the 
defendants were on that occasion, would have exercised, in furnishing 
plaintiff a reasonably safe place in which to do his work, or failed to 
exercise reasonable care-the same sort which an ordinarily prudent per- 
son surrounded and situated as the defendants were mould have exer- 
cised-in furnishing a machine in general use by those engaged in that 
sort of business, or failed to exercise due care to keep it in a reasonably 
safe condition, and then if you should further find by the greater weight 
of the evidence that such failure was the proximate cause of the plain- 
tiff's injury, then you should answer the first and second issues, Yes. 
The court had just prior charged: "The defendants are not insurers. 
The law does not require that the defendants should guarantee that the 
plaintiff would not get hur t ;  the law did not require the defendants to 
guarantee the plaintiff that that machine would not turn, nor to guar- 
antee that the clutch would not become engaged. I t  was not an insurer 
that the thing mould not happen." 

We see nothing prejudicial in the use of the word "general" instead of 
"such as are approved and in  general use," in the charge. Lacey v. 
Hosiery Co., 184 N .  C., 19. 

As heretofore stated, we think the principle of res ipsa, loqui tur  applies 
and from all the facts and circumstances in  this case we see no error in 
the charge, especially when taken as a whole and in connection with de- 
fendants' prayers for instructions given by the court below, which cover 
the law applicable to the case as contended for by defendants. We must 
not forget that circumstantial as well as direct evidence applies to a 
c i d  as well as a criminal action. The charge can be based on both in 
the present case. This exception and assignment of error cannot be 
sustained. 

Xor can we see any error, considering the charge as a whole. The 
plaintiff was entitled to more than was given, as the principle of res 
ipsa loquitur applied, as before explained, on the facts in this case. 

I t  is well settled law that the employer is required to provide for his 
employees in the exercise of proper care a reasonably safe place to work 
and to supply them with machinery, implements and appliances reason- 
ably safe and suitable for the work in which they are engaged, and such 
as are approved and in general use in plants and places of like character, 
and an employer is also required to keep such machinery in such condi- 
tion as far as this can be done in  the exercise of proper care and dili- 
gence. Street  v. Coal Co., 196 N. C., 178; W e s t  v. .dfining CO., 198 N. C., 
150. When machinery suddenly starts up, as in  this case, by reason 
of the clutch which turns on the power becoming engaged and this, 
without the intervention of human agency, and such result does not 
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occur when the clutch and machinery is in proper condition, the rule 
yes ipsa loquitur applies. 

The numerous exceptions and assignments of error nst here consid- 
ered, made during the trial to the admission and exclusion of evidence, 
we have examined carefully and see no new or novel proposition of law 
presented. The evidence as to the extent of the injury was conflicting. 

Defendants, on cross-examination of Dr. J. J. Kirksey, elicited the 
following: "Q. And you know, as a fact, has i t  not beer your observa- 
tion, that men, much more seriously handicapped than this plaintiff 
appears to be, have been able to work and earn a living by manual exer- 
tion, not depending upon their wits or brains? A. I don't know of any- 
body with a broken back that is working. I don't happen to kr~ow of a 
case with this type of injury. I will say, that he can walk while he 
cannot do manual labor. There is a great deal of difference in being 
able to walk and in  doing manual labor. There might po;sibly, by some 
improvement in the future, but I don't see how there can be a complete 
recovery. H e  will never be as good as he was before the injury, although 
there might be'a slight im~rovement." - - 

There was other evidence bearing on the permanency of plaintiff's 
injury and his incapacity for work. Plaintiff earned $3.67 a day. He 
testified in par t :  "Before my injury, I was always stout and healthy 
and able to do anything that came my way. I hardly Ever lost a day 
from work. . . . Since my injury, I have not earned anything, 
only what they gave me at the tannery. I have not been able to work to 
earn anything. My general health and strength before ihe injury was 
good, but I have not had any since. When I go to bed at  night, my 
back hurts so that I cannot sleep, rest or anything else. The pain is 
mostly in the small of my back, in what the doctor calls the lumbar 
region. I cannot earn a living except through the mercy of the people. 
I have always earned a living by working before the injury. 1 have 
not been educated to do any kind of work except manual work." 

The briefs of the learned counsel for the parties go into every phase 
of the controversy. We cannot see any reversible or prejudicial error 
on the record. The court below not only fully charged tht: law as favor- 
able as defendants could expect, but gave all the prayers for instructions 
asked for by defendants and drawn by them to present the most favor- 
able view for defendants. 

The issues of fact were found by the jury in favor of plaintiff, and 
we can see no error in law. 

No error. 



N. C.] FALL TERM, 1930. 

(Fi led  10 September, 1930.) 

1. Master and Servant E a-Liability of railroad for injury to employee 
engaged in interstate commerce is  governed by Federal decisions. 

I n  all action in  our  Sta te  court  by a n  employee for  damages aqaini t  a 
railroad company fo r  a n  in jury  inflicted on him while ellgaged 111 inter- 
s t a t e  commerce, t he  defendant 's  liability i s  governed by the Federal  Em- 
plojers '  Liability Act and  the  principles of t he  common law a s  applied in 
the  Federal  courts. 

2. Master and Senant E +In order to recover under the Federal Em- 
ployers' Liability Act the plaintiff must esLablish negligence. 

111 a n  action by tln emllloyee t o  recorcr damages f rom a railroad com- 
p a ~ i y  under t he  ~ rov ih ions  of t he  Fedcr ,~l  Employers' L inb i l~ ty  Act h e  
must show such neglige~ice 011 t he  p a r t  of tlie railroad comgalij a s  would 
entitle h im to  go to the  jury under the common law, and t h a t  such negli- 
gence W:IS a proximate cause of t he  injury,  the burden of proof being 
upon him ab a matter  of substance and  uot of procedure. 

3. Same--Employer is under duty to furnish reasonably safe place to 
work and tools and appliances reasonably safe and suitable there- 
for. 

\Vliile a n  en~ploycr  is  not all insurer of the  safety of his employee, i t  is 
his duty  to provide him, i n  t he  exercise of due  care, a reasonably safe  
place t o  work and reasonably sa fe  and  suit:ible tools and nl~pliunces 
with wliicli to do  the  work, arid although the  e~nployer  i s  riot required to 
i ~ i s l ~ e c t  simple tools which do riot "import menace of injury," h e  i s  under 
duty,  in the  esercire of due  care, to inspect such tools wliere t he  em- 
1)luyee does not Ilavc tlie po\vcr of selection or the  op l~or tu~ l i t y  o f  ill- 
sl~ection.  

4. Same-Evidence of railroad's negligent failure to provide reasonably 
safe place to work and reasonably safe tools therefor held sulticient. 

TVhcre in a n  action by :in employee against  a railroad conlpaliy to 
rcco\-er daninges fo r  :I p e r s , ~ n , ~ l  illjury under the  Federal  Bml~loyers '  Lia- 
bility Act, there is  evidence te~iclirlg to  sliow t l ~ t  the  plai~itiSf e~n l~ loyee  
was  ordered by the tlefendnnt c>or~i l~:~l~y 's  f o r r m n ~ i  to  r q x ~ i r  a loco~notivc 
without placiiig the  lovomotive w e r  :I pit a s  was  usual  and custom:lry in 
such cases, arid t ha t  the employee was  fur~lisliecl a defective \vreilcli and 
bludC-setter with which to do the  work, ai~cl t l ~ t  thc  eru~~loyee  wns  iy- 
11or:tnt of t he  defect in tllc blntle-setter, and tha t  because of t he  cranipecl 
position in which he  n a s  forced to  worli he  could not see such defect, and 
tlint tlie wrench slippecl c a u s i ~ ~ y  the  injury in  s u i t :  IIcltl, the evitlence 
was  sufficient to  t ake  the  case t o  tlic jury upon the  question of tlic 
defendant 's  actionable negligence. 

5. Same-Where negligence of defendant is dominant and efficient cansc 
of injury he is liable in damages therefor. 

Although in order fo r  a n  employee to recover against  a railroad com- 
Daliy under the Federal  Employerc,' Liability Act, i t  ic, iiecessary tllnt the  
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plaintiff employee establish the defendant's negligence as the proximate 
cause of the injury, whether the act of the employee in placing a piece 
of iron pipe over the end of a defective wrench, furnishel by the defend- 
ant, in order to obtain greater leverage, was an intervening cause is held 
a question for the jury under the facts of this case mhcre the employee 
used slight force against the wrench and was forced to work in a cramped 
position on account of the defendant's failure to provide a pit ordinarily 
used for such repairs. 

6. Sam-An employee does not ordinarily assume the risk of the em- 
ployer's negligent act. 

An cmployfe assumes the ordinary risks of his emplsyment, but not 
such risks as are clue to the negligence of the employer until the em- 
ployee is aware of the negligent act and the risk arising therefrom, unless 
the negligence and the risk are so obvious that a person of ordinary pru- 
dence in his position n-ould have observed and appreciated them. 

STACY, C. J., dissents. 

APPEAL by defendant from Daniels, J., a t  J anua ry  Term, 1930, of 
WAKE. KO error. 

Tliis is an  action to recover damages for personal in jury  under the 
Federal Employers' Liability Act. I t  is admitted that  a t  the time of 
the in jury  the defendant was engaged in  and the plaintiff was em- 
ployed by the defendant i n  interstate commerce. The plaintiff is a 
machinist. On 15 October, 1926, he was ordered by the defendant's 
foreman to repair a locomotive engine which was on the defendant's 
repair track in  Durham. The right link saddle pin had been broken 
and the right tumbling shaft had been bent and twisted imderneath the 
engine. The  plaintiff was to  make the repairs by going under the 
engine, taking down the broken parts, and straightening; the tumbling 
shaft. H e  alleged and testified that he requested the defendant to put 
the eiigine over a pit provided for use when such repairs were to be 
made, so that  the defective parts  of the engine would be more accessible 
and the shaft a rm could be properly Ileatcd; that  the pit  is "always the 
place" for  such repairs; that  his request was refused; that  i t  was neces- 
sary to turn  the threaded screw in  a blade-setter by sn  eye-wrench 
intcnded to fit the hexagon head of the screm; that  the dtlfendant negli- 
gently furnished and required the plaintiff's helper to use an eye- 
wrench which was defective and a blade-setter, the screm in which was 
so morn that  the wrench would suddenly lose hold on the head of the 
screm; and that  while engaged in  the of his duties i n  mak- 
ing the repairs ( the wrench suddenly losing its hold on the screw of the 
blade-setter), the plaintiff was violently thrown against a pa r t  of the 
engine by which he was caused to  suffer serious personal injury. The 
plaintiff's specific charges of negligence are stated in the opinion. 

The  defendant filed an  answer and issues involving t3e defendant's 
negligence, the plaintiff's contributory negligence and lssumption of 
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risk, and damages were submitted to the jury, and all were answered by 
the jury in  favor of the plaintiff. Judgment was given for  the plain- 
tiff and the defendant excepted and appealed. There is no exception to 
the instructions given the jury. 

Clyde A. Dot~glass, Roht. AT. Simms, 0. F.  Johnson and D. F .  Ilalli- 
han f0.r plaindiff. 

Xurray Allen for defendant. 

A ~ a x s ,  J. When the in jury  occurred the defendant was engaged, and 
the plaintiff was employed by the defendant, i n  interstate commerce. 
This is  admitted. The  case must therefore be determined by the 
Federal Employers7 Liability Act and the principles of the common law 
as applied in  the courts of the United States. Toledo, S t .  Louis d2 
Western Railroad Co. v. Allen, 276 U.  S., 165, 72 Law Ed., 513. Before 
this act n as passed the Iiability of employers engaged in interstate com- 
merce for  injuriej  suffered by their employees while ellgaged in such 
eonlmerce was governed by the l a w  of the several states, because Con- 
gress, although empowered to regulate the subject, had not acted in 
reference to i t ;  but the act took poss~ssion of the field of liability in 
such cases and superseded all State Inns upon this subject. X O ~ I C ~ O U  v.  
S. I-., S. If. CE IT. R. Po., 223 U. S., 1, 56 Law Ed., 027; Chitogo, ctc., 
R. Co. 1;. 1T'rig?it, 230 U. S., A S ,  60 Law Ed., 431; X P W  Y o &  C. R. Co. 
71. TT'itzhcld, 244 G. S., 147, 61 Law Ed., 1045; Chicngo, X .  R. Sf. P. R. 
Co. 1 % .  C'ooqun, 271 U. S., 472, 70 Law Ed., 1041. 

A material part of the act applicable to the first isiue provides that  
"cwry common carrier by railroad while engaging in commerce Isetveen 
any of thc  sereral States . . . shall be liable in  damages to any 
1)w"~on suffering in jury  nliile he is employed by such carrier ill such 
co~nmcrce for surh injury . . . resultiug in nhole or in part  from 
the ricgligei~ce of any of the officers, agents or eniployees of such carrier, 
or by reahon of any defect or insufficiericv, due to its negligence, 111 its 
cars . . . appliances . . . or other equipment." 4.5 U. S. C. 
A, see. 51. 

Gndcr this section negligence is the basis of rccol ery alld is nu affirma- 
tive fact which the plaintiff must establish, the burtlci~ of proof beiug a 
matter of substance and not of procedure. -Yercs O~. i~a~r.s ,  clc ., 12. Co. v. 
Harris, 247 U .  S., 367, G2 Law Ed., 1167; ,llzssciui=i l'ac. R. C'o. v.  
Achy, 375 U. S., 426, 72 Lam Ed., 351; Ckesapcahe cC. O h i o  R. C'o. v .  
S f a p i ~ ~ t o w ,  279 U. S., 587, 73 L a v  Ed., 861. T h e  act creates no rights 
that  did not exist a t  common laxr, and the plaintiff must 4 1 0 ~  such ]leg- 
ligence as under the rommon law should be submitted to the jury. 
TT'oods c. Chicago, 11. (6 Q .  R. Co., 137 N. E., 806; S a m d c ~ s  c. R. R., 
1G7 Y. C., 375. 
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I n  substance the plaintiff's allegations art. that  the dl?fendant negli- 
gently failed (1) t o  provide for  the plaintiff a reasonably safe place i n  
which to work, ( 2 )  to furnish the plaintiff or  his helper a reasonably 
safc eye-wrench and blade-setter, ( 3 )  and to inspect t h e  implements; 
and, further, (4 )  that  the defendant ga re  the plaintiff :L positive com- 
mand to hasten his work, and (5 )  that  the helper neglig~eiltly used the 
tools, permitting the wrench to  lose its hold on the screw. 

The parties agree that  the judge reviewed and esplainc>d the evidence 
and correctly charged the law. The  two propositions on which the 
appellant chiefly relies are  these: (1 )  There is no  sufficient evidence 
of actionable negligence; (2 )  the plaintiff assumed the risk of injury. 
A new tr ial  is not requested, because the plaintiff wa; permitted to 
express an opinion that  if the tools had not been morn thl: wrcncli could 
not have slipped as a result of the force applied, but the rejection of the 
tcstimonp is urged on the ground of its asserted incompetmcy. I t  is 
argued that  the evidence requires a negative answer to the issue of negli- 
gence and an affirmative answer, as a matter of law, to the issue involv- 
ing the assumption of risk. 

The  fourth and fifth allegations of negligence may be disregarded for 
the reason that  the evidence does not establish a causal rcmlation between 
either of them and the in jury  sustained; but v e  do not concede, as the 
appellant insists, that  this conclusion applics with equal force to the 
first alleged ground of negligence. 

The  appellant contends that  i t  was not negligent, in any respect, but 
if i t  was, that  its negligence mas not the proximate cause of the injury. 

I n  furnishing tools for an employee, or  a place for his ~ ~ o r k ,  an em- 
ployer is bound to the exercise of clue care-the care wh ch the esigen- 
cics of the work reasonably demand. H e  is  not required to insure the 
safety of the appliances or to  furnish the latest and best; but he is undcr 
a duty to exercise reasonable care and prudence for  the safety of the 
cnlployee in  providing him with tools that  are reasonably safe and suit- 
able for the work to be done. I I o u g h  1.. T e s n s  R. P. R. Co., 100 U .  s . ,  
213, 25 Lam Ed., 612; Gardner v. dl ic l~ igan Central R. Co., 150 U. S., 
349, 37 Law Ed., 1107; U n i o n  Pac. R. Co. T .  O'Brien, 161 U. S., 451, 
40 Law Ed., 766; Seaboard Air  Line 22. Co. 2.. IIortoiz, Y33 U .  S., 492, 
58 Law Ed., 1062. While a purchaser of implenier~ts and machinery is 
ordinarily justified in assumiiig that  proper care was take I i n  the manu- 
facture he is  not for  that reason relieved i n  a11 cases of tlio duty of in- 
spection. A-ortkenz Pacific R. Co. v. IIerbei-t, 116 U .  S ,  642, 29 Law 
Ed., 755; Richmond cC. Dawi l l e  R. Co. v. lSl l iof t ,  149 U. S., 265, 37 
Law Ed., 728. The prirlciple is  stated in Thonzpson v  Oil Co., 177 
N .  C., 279, as follows: "It  is  the accepted principle in  this State that  
ml employer of labor, in the exercise of reasonable care, is  required to 
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furnish his employees a safe place to  work and provide them with im- 
plements, tools, and appliances suitable for the work in  which they are 
engaged. K i g e r  T .  ScaTps Co.,  162 N .  C.,  133; Xince!/ v. Coast Line, 
161 N. C., 467;  R e i d  v. B e e s  (E Co., 155 X. C., 231; H i c k s  V .  JIfg. Co., 
138 N .  C., 319. And i t  has been repeatedly held that  the position may 
bc recognized i n  the case of simple, ordinary tools, where the defect 'is 
of a kind importing menace of substantial injury, ha\  iilg due regard to 
the nature of the work and the manner of doilig it, and it is further 
shown that  the employer knew of such defect or should have found i t  
out under. the duty of inspection ordinarily incumbent up011 him in 
tools of that kind,' etc. K i n g  0. , l f l a ~ ~ f i e  Coast  L i n e ,  174 N. C., 39 ;  
R o g ~ r s o n  1 % .  H o n t z ,  e fc . ,  171  N.  C., 27;  Wright  r ) .  T h o m p s o n ,  171  
N .  C., 88;  R e i d  v. Bees ,  supra;  JIercer  c. R. R., 154 N .  C., 399." 

As  a rule an  employer is not required to inspect simple tools which 
do not "import menace of injury," because the clnploye4 har ing  oeca- 
sion to  use them, is in a position to discover their defects. Relaxation 
of the duty to inspect simple tools presupposes that  the employee by 
using them has bad a better opportunity to observe their dcfects and 
t l ~ n t  his k n o ~ ~ l e d g e  is equal or cuperior to that  of the employer. Jiereer  
c. R. B . ,  supra;  W ~ i g h t  v. T h o m p s o n ,  supra;  C l i n a ~ d  v .  E l ~ c t r i c  Co., 
103  N.  C., 736. Bu t  if the employee has no power of selection or op- 
portunity for  ir~spection the rule is riot relased and the employer is  
held to the usual requirements to exercise ordinary care to furnish tools 
that  a re  reasonably safe. I n  such case there is no equality of knowledge. 
S t o r k  2%. Cooperage Co., 127 Wis., 322;  Rol l ings  2;. Levering,  1 8  N. Y., 
234; C Z L ~ J ~ T ~ P  v. R. R., 11 Lea, 372; Chicago v. Bl iv ins ,  46 Kan., 370; 
S e w b o w  v. R. R., 60 Minn., 130;  R. B. v. A m o s ,  20 h d . ,  378. When 
a tool bccomes defective and the employer has actual or corlstructire 
notice of the defect a i d  the employee is ignorant of i t  the employer as 
a rule is liable for exposing the employee to a peril of which he had no 
knowledge. F o r t  S m i t h  B IF'. R. Co.  v. Holcombe ,  158 Pac., 633; 
Szc"ain v. Chicago,  R. I .  CE P. R. Co., 170 N. W., 296, affirmed on re- 
hearing, 174 N. W., 384. 

Tho Federal Act enibraces simple as well as complex tools. Gekas v. 
-17avigatior~ Co., 146 Pac., 970. 

I n  reference to his knowledge of the wrench and blade-setter the 
plaintiff testified as follows: "He (Mordecai, the foreman) and the 
helper furnished the tools. . . . I did not have anything to  do 
with the selection of the tools. N r .  Xordecai sent the helper to get the 
blade-setter, and Mordecai handed me the wrench; and the blade-setter 
and the wrench were handed me while I was under the engine. . . . 
Right after I was hur t  I examined the blade-setter and wrench. The 
condition of the blade-setter was that  i t  had been used so much unti l  the 



394 I N  THE SUPREME COURT. [I99 

head was smaller than  the original size. Tho blade-setter head was six- 
sided. The  only thing wrong with tha t  was i t  was too snlall for the 
wrench that  I was using. The  wrench was almost a complete circle and 
worn. I t  was intended to  be six-sided. . . . I did not have any 
knowledge of the fact that  the foreman had furnished me with a wrench 
that would slip on the blade-setter. I did not know th:tt he  had fur -  
nished me that  kind of a wrench. . . . I knew I would have to 
have a wrench and blade-setter. . . . I could not tell you how 
many times I had used that  wrench before. I t  worked well on new 
nuts. I t  mas part  of the machinist tools. W e  hardly ever used it. I t  
was par t  of my  equipment, open to my  use and inspection I could look 
a t  i t  every time I had an opportunity to  use it. I cannot exactly say 
that I did know the condition of the wrench, I had nexer paid atten- 
tion to it.  I t  worked all right on a full nut, but on an  old head or bolt 
i t  would not. I knew i t  would work on a new nut. I h a ~ e  seen wrench 
and blade-setter before, but had not used them together. :Had only used 
wrench on a full-sized nu t ;  it  would be used on other hexagon nuts 011 

engine. . . . The blade-setter was par t  of the tools. I never used i t  
before. . . . I t  was there as  a par t  of the machinist too's. . . . I was 
the only machinist therc. ,111 machinist tools were there for the use of 
all of us, not mine any more than anybody else's. . . . When the w e n c h  
and Made-setter were handed to me I put the blade-sctter on the tum- 
bling shaft arm. I was in a cramped position. I was kinder like this 
(illustrates), and fastened it on. The boiler is not high enough and I 
had to stoop. When I stooped about like I said the bhde-setter was 
lower than my  eyes. I could not say horn much lower. I t  was about 
one foot away. Wi th  nly eyes in :lbout one foot of the blade-setter I 
placed the wrench on it. ,It that  time the blade-setter altd the wrcwch 
were within one foot of my  eyes. The head of the screw T7ms inside m d  
not in view. The head of the blade-setter n-a;; out licre like that  (illus- 
trates with photograph held on one side). I x i s  nitliin one foot of tllc 
blade-setter and I took the wrench and put  i t  over the heac of the blade- 
setter." 

The  plaintiff knew the condition of the ~vrcncli; bu: the nrcnch 
m r k e d  satisfactorily on a "full or new nut." The blade-setter was de- 
fective; the head of the screw was w x n ;  it was too small for  the TI relicli. 
The  plaintiff had no k n o ~ l e d g e  of the defect; lie liad nwer  used the 
blade-setter or had any occasion to inspect it.  He had a ri';ht to assunie 
tha t  it mas in  good condition. When he set it  close to the r ~ g h t  tumbling 
shaft arm, "within one foot of his eyes," the head of tlic screw was not . . 
111 view. I r i s  inability to see i t  was due to his "cramped position"; lie 
could have seen it if the car had been over the pit. ( I n  th i ;  testimony is 
involved the alleged negligent failure to  provide a safe place for the 
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plaintiff's work.) H e  had never made similar repairs under such condi- 
tions. The foreman was there, partly supervising the work. The  plain- 
tiff said, "At the time I was hurt  I was doing the work like Mr. 
Mordecai had ordered me to do it." 

Whether the blade-setter is a simple tool in the sense in ~ ~ h i c h  the 
tcrnl is applied to hammers, chisels, spades, and axes, may he doubted; 
but if it is, we cannot hoId as a conclusion of law that there is no evi- 
dence of the defendant's negligence. There was no error in submitting 
the issue to the jury. 

Was the plaintiff's injury the proximate result of the defendant's neg- 
ligence, or of a super~ening,  independent instrumentality improvised by 
the plaintiff? I t  is a contention of the defendant that the alleged negli- 
gence cannot consistently be regarded as the proximate cause of the 
injury. On this point the plaintiff's testimony is pertinent : "I took the 
wrench and put i t  over the head of the blade-setter. I put  a piece of one 
and a quarter-inch pipe on the end of the wrench handle. I did not do 
that before I pulled. I pulled on the wrench and had the piece of pipe, 
and then I put a steel rod on the end of the pipe, 71-liich nlade about four 
feet leverage from the eye of the wrench out to the end, and tliis is nhen 
it Bare way. I pulled first with the wrench. Then I put a piece of 
pipe on i t  and pulled. Finally, I put on another piece in the pipe and 
pulled on that ;  that made the whole instrument about four feet long. 
I had my hand on the wrench to keep the pipe from slipping further on 
the wrench handle. My other hand was resting on something, I sup- 
pose. That  was when the wrench slipped. My hand was on the wrench 
to keep the pipe from slipping and i t  was not more than a guide, because 
I was in such a cramped position that there was not power or force. 
I n a s  not pulling on the wrench. I fell against the lincx and it hit me 
in  the navel. I was shoving the wrench up what I could. I sliould say 
I was possibly 12 or 18 inches from that link that I fell against." 

On his direct examination the plaintiff had said this:  "I had the 
blade-setter as close as could get i t  on the right tumbling shaft arm. 
That  was the proper position for  the blade-setter. After putting the 
wrench on, I put  a piece of pipe about 2 1  inches long and a little steel 
jimmy bar on the end of the pipe, and the helper was pulling at  the 
end of thc jimmy bar and I n a s  assisting him as much as I could to 
keep the pipe from slipping further and the wrench slipped and pitched 
me forward, and I hit  the link with my navel. I was in  a cramped poii- 
tion 311d the wrench in  my hand, and I hit the link in  a cater-cornered 
direction." 

I t  is argued that the plaintiff's injury was the result of his 01~11 con- 
duct in  using the tools in a manner not contemplated by the defenclant; 
but increasing the leverage of the ~ r e n c h  was an act nearly related to 
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its common use and not essentially beyond the reasonable contemplation 
of the parties. The appellee insists, as a matter of common knowledge, 
that workmen habitually lengthen the handles of tools in order to gain 
greater leverage. The plaintiff testified that owing to his, cramped posi- 
tion his pull of the wrench, both before and after the handle was length- 
ened, was without '(power or force." When the helper pulled, the plain- 
tiff merely held the pipe to keep i t  from slipping on the wench. 

There must be a proximate causal relation between th? negligent act 
and the injury suffered. I f  an instrumentality entirely independent of 
and unrelated to the defendant's negligence caused the injury the defend- 
ant is not liable. The proximate cause is the dominant, efficient cause, 
without which the injury would not have occurred. I t  is insisted that if 
the handle of the wrench had not been extended the injury would not 
have resulted, and that this is a necessary deduction from the plaintiff's 
testimony. I t  is not a necessary deduction, particularly  hen viewed 
in thc light of the plaintiff's position and the slight force he applied. 
Whether i t  was a reasonable deduction was a matter for the jury, and, 
under the agreement appearing of record, the question is presumed to 
have been considered by the jury and determined against the defendant's 
contention. 

The controlling principle is stated in  Atkinson T. & S .  R. Co. v. Cal- 
h m n ,  213 U. S., l, 53 Law Ed., 671, as follows: "The law, in its prac- 
tical administration, in cases of this kind regards only proximate or 
immediate, and not remote, causes, and, in ascertaining which is proxi- 
mate and which remote, refuses to indulge in  metaphysical niceties. 
Where, in the sequence of events between the original d~.fault and the 
final mischief an entirely independent and unrelated cause intervenes, 
and is of itself sufficient to stand as the cause of the mischief, the second 
cause is ordinarily regarded as the proximate cause and the other as the 
remote cause. Louisiana lllut. Ins. Co .  v. Tweed, 7 Wall, 44, 52, 19 
Lam Ed., 65, 67. This is emphatically true when the inte:rvening cause 
is the act of some person entirely unrelated to the original actor. Never- 
theless, a careless person is liable for all the natural and probable con- 
sequences of his misconduct. I f  the misconduct is of a chzracter which, 
according to the usual experience of mankind, is calculatibd to invite or 
induce the intervention of some subsequent cause, the intervening cause 
will not excuse him, and the subsequent mischief will be held to be the 
result of the original misconduct." 

The defendant cannot be relieved of responsibility on the ground 
referred to unless the evidence discloses the intervention of a new cause, 
independent of, and unrelated to the defendant's wrongful act. Texas & 
Pac. R. Co. v. Stewart, 228 U. S., 357, 57 Law Ed., 873; Sche,fer v. 
Washington. City, etc., R. Co., 105 U. S., 249, 26 Law Ed., 1070. "The 
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inquiry must always be whether there was any intermediate cause dis- 
connected from the primary fault, and self-operating, which produced 
the injury." XiZ~~wukee,  etc., R. Co. v. Kellott, 94 U. S., 469, 24 Law 
Ed., 256. An apt  illustration of an  independent and unrelated cause 
apppars in  Atchison, T. cP. 8. F. B. Cn. v. Pallzoun, supra. 

TITe conclude, i n  the light of the authorities, that  the use of the wrench 
was not disconnected from the primary fault of the defendant and was 
not an  independent cause of the plaintiff's injury. 

The  last exceptiop relates to  the assumption of risk. U. S.  C. ,I., 
see. 54. This  defense, as applicable to the present case, remains as  a t  
coninlon law. Jacobs v. S o .  By. Co., 241 U. S., 220, 60 Law Ed., 970. 
The  plaintiff assumed the ordinary risks of his  employment, but not 
such as mere due to the negligence of the deferldant until he became 
aware of the negligent act and the risk arising out of it, unless the 
negligence and the risk were alike so obvious that  a person of ordinary 
prudence ill his situation would have observed and appreciated them. 
R. R. v. H o r f m ,  supra; Eric .R. Co. v. Purucker, 244 U. S., 320, 6 1  
Law Ed., 1166. We cannot hold as an inference of law that, in the 
c i rcur~~sta~lces  disclosed by the evidence, tlie plaintiff had knon-ledge of 
any defect in the blade-setter or that  the danger and risk of injury \\ere 
so obvious that  lie should have appreciated them. We find 

hTo error. 

STACY, C. J., dissents. 

(Filed 10 September, 1930.) 

1. Master and Servant E a-Liability of railroad for injury to employee 
engaged in interstate commerce is governed by Federal decisions. 

In an action in our State court by an employee for clamages against a 
railroad compauy for nu injury inflicted on  him while eng:gcd in  inter- 
state commerce, the defendant's liability is governed by tlie Federal Em- 
ployers' Liability Act and the principles of the common law as applied 
by the Federal courts. 

2. Master and Servant E b--In order to recover under Federal Em- 
ployers' Liability Act the plaintiff must establish negligence. 

Under the provisions of the Federal Employers' Liability Act the plain- 
tiff employee must establish the neglige~lce of the defendant railroad 
company, and no recovery cmi be had merely by proof of injury sustained 
by the employee while engaged in interstate commerce. 
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3. Same--Contributory nrgligence'will not bar a recovery under the act 
where the defendant violates any statute enacted for employees' 
safety. 

r n d e r  tlie 1)ro~i.ions of t he  Fc~dcra l  Employers' Liability Act eontrihu- 
tory ~ ~ e c l i g e n c e  of all eniplojee will not b1~  co~is i~lered  when t h e  in jury  
i s  a result of the  violntioli by tlie clefcndnnt of any  s ta tu te  enacted for 
the  snfc t r  of such eml)loyee. 

4. Sam-An employee does not owlinarily assume the risk of the em- 
ployer's ncbgligent act or order. 

An euiploycc :~ssuinc.s tlie or(li1~21ry risks of h is ,  P I ~ ~ ~ O ~ I I ~ C I I ~ ,  but not 
such risks :IS a r c  tlutl t o  t he  negligence o f  t he  employer unti l  tlie c5ml)loyee 
is  amnre  of tho negligent a c t  nntl t he  risk arising therefrom, unlrss the 
~~~~~~~~~~~~ch ;and tlle risk a r c  so obvious tlint n person of o~d in t i ry  ])rndcncc 
wonlcl 11:lve ol)servcd and n])yrwintcel them mcl  qui t  the employmelit 
ratlier thnn incur them. 

5. Sam-Evidence of en~ployer's ncgligencc held sufficient to go to the 
Jury in this case. 

Wlierc, in a n  action by a n  emyloyee against  a railroad coml)any t o  
recorer damages fu r  n prrsc~n:ll in jury  untler tlie Federal Employers' Lia- 
bility Act, tlierc is  e r id rn rc~  t ' ~ ~ d i n g  to s11nw tha t  t he  p k~iritiff erul~loyee 
W:IS o rde rc~ l  11y tlie carrier 's  cl l to-  c![o, i n  helping to rcxn m e  a worn ra i l  
from the  track,  to strilic autl loosen tlic rail  :at one end, 2nd t h a t  t he  
  lai in tiff, after srrikiuq s w c r a l  b l o ~ r s  \\-it11 :I l l : ~ m n ~ c r  fnr~iishcil  I)? the  
d~fent l t ln t ,  step1)c'tl ovcr bcrwec~i the  rails  to see if all spi1;vs 11:ltl been 
re l l~orcd,  :slid t h a t  a t  tliis moment the forcman nntl anot ier n o r k ~ r  loos- 
ened the  rail  wi th  crowlrars,  musing i t  to hit  and  i11j~:re the  ]~ l :~ i~ l t i f f .  
xnrl t h a t  the  plaintift' was  not w:~rnc>tl, a s  was  the  custom. t ha t  thc  rail  
w:ls going to be ruovetl hy c.ro\\--l~:irs, is  7!t,ld, untler t he  prorisioiis of 
t l ~ c  Fedcrnl E~up loyc~~ , s '  Liiil)ility At.t. sufti~itant t o  be snbmitted to  t he  
jnry (111 t 1 1 ~  qwst i tm of n c , ~ I i g ~ ~ ~ w .  ?o~itribntory ~i t~gl ige l - (~c  an(1 assu11i11- 
tion of risks. 

6. Appeal and Error E a-An esception without an assignment of error 
thereon will not be considered on appeal. 

An escelrtion without er ror  :~ s s iq i cd  thereon will not lic consitlcrctl o ~ i  
:~ppeal  to  tlie Supreme Court .  Rnle  28, 1!E IT. ('.. 85U. GetttUlr., the testi- 
lrlor~y objected to  was properly admitted a s  a "shortl~all(l s t : ~ t r ~ i i ~ n t  of a 
collectire fact." 

7. Trial E g-Clnargc correct whm constrned as a whole r:ill not bc hclcl 
for reversible error. 

A cli:~rge of tlic tr ial  court  to the jnry will not Iic Iiclrl f o r  rc\erfi l , le 
cxrror n l ~ r n  construing the  charge a s  a whole i t  correctl,, gives thc law 
nl)glicable to t he  e\  idelice i n  tlie c a w .  

A ~ r ~ r ~ , ~ ~  by d ~ f e i ~ d n n t  f r o m  Hartling, J. ,  a n d  a jury, n t  F e b r u a r y  

T e r m ,  1030, of R~CDOWELL. _\To e r r o r .  

This is a n  ac t ion  f o r  ac t ionab le  ncgligerice b r o u g h t  by pla in t i f f  aga ins t  

de fendan t .  The d e f e n d a n t  den icd  negligence and a lso  s i l t  up the p l e a  

of a s s u m p t i o n  of r i s k  arid c o n t r i b u t o r y  negligence.  Tl e evidence  of 
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plaintiff was to the effect: That  he worked on the Asheville division of 
the defcndant company, near the 97th mile post, east of Xar ion  junc- 
tion. K h e n  he was injured on 25 May, 1925, he was a laborer, and 
with three others was working under J. F,. Signion, who was section 
foreman or boss, a i d  whose orders lie was in duty bound to obey. The 
place was on a curve arid the track the trains came on could be seen 
about 1.30 to 200 yards each way from the place they \\ere worki~ig. 
About t n e i ~ t y  trains passed over the track each day. A rail on the 
nortli side of the curve, the outside rai l  on the track, had bpconle de- 
f e e t i ~ e  or n o r n  and had to be removed and a sound rai l  put i n  its 
placc. The new rail, neighing about 900 pounds, n a s  brought b ~ -  the 
crew ant1 put ill the center of the track south of and two fert from the 
worn rail to be removed, and about seven inclles had to be cut off to fit 
and allow for expansion and contraction. This took about 30 or 1 0  
minutes. After this was done, two of the laborers were scut in opposite 
directiol~r with red flags to protect the norknlen from tlie coining of 
trains. To remove the \+or11 or defective rail, tlie laborers nit11 tlie C ~ O T T -  
bars pulled out the spikes on the inside of the ra i l ;  one of tlie laborers 
worked on the cast and plaintiff on the west, taking off the bolts and 
angle bars that fastened tlie worn r a d  to the adjoining rail+. V l m l  
this -:is accomplisl~ed, the forenian gaT e ordcrs that  one of the laborers 
go to the cast and plaintiff to tlie ~ x s t  and knock tlie rail in .  The rail 
n a s  tight, and uhually when knocked loose would recoil or rebound. 
JVlien plainti8 started to do this the foreman n a s  opposite from the 
ilirection he n as going. ' T l i c n  lie told me to go and kiloek that rai l  
loo,-c, he callctl nip and <aid, 'Walter, hurry np mid g ~ t  S O L I ~  bolts out 
and your angle bars off, and let's get this rail removed.' . . . I n  an 
cffort to knock it loobe at the elid, I struck it some thrcc or four times. 
I struck it nit11 n tcri-pound hammer. TVe usunlly use that sizt l lanmer  
for such work. I struck i t  as hard as I could. At the time 1 was knock- 
ing a t  tllc end of this rail n i t h  my hammer, I n a s  stanclilig with my 
back toward thr  forenian, Mr.  Sigmon. I really don't lmov whcre lie 
.rr-as thcn or TI hat 11e n a s  engaged in. . . . ,lfter I dcalt t h ~ s ~  blows 
to the end of the rail and it wouldn't more, I stepped over inside. I 
thouglit there nliglit he a sl~ilrc that probably vasn' t  pulled. Sometimes 
\vhere the timber Tras not so sound, the tie plate n a s  cut do1~11 and the 
rai l  waz ~vedged against the nood. Sonietiines you have to cut the 
wood. I f  there arp spikes, of course, they have to be remored before i t  
will InoT e. Jus t  after I made the step the rail hi t  me. Jus t  as I stepped 
over the rail I didn't see what the section forcman was doing as that  
rai l  struck me. At  the time the rai l  struck me, the best I could tell i t  
was rebounding. The rail struck my foot three times. I t  seemed like i t  
paralyzed me fur a moment so that I couldn't move, and when I did 
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more, I found that  my ankle mas over. The rai l  rel)onnded, moved 
backwards and forv ards, but I couldil't say how many tirncs. To the 
brst of my kno~vledgc, it struck me three times. The  r: il  coulcln't pos- 
sibly liave rebounded before it was made loose in tlie pcsitiorl in nhich  
I was working a t  the time. I t  was not releasrd by the bloxs 1vh;ch I 
dealt it a t  the end; i t  vnc: relcasrtl by some other means. . . . After 
I struck I saw X r .  Sigmon and Alr. Smafford standiilg m a r  the center 
of the rail with crowbars in thcir hnncls. They Iierc oil the outside of 
the rail. The  rail had niored from tliem. . . . T l l ~ ~ r c  Trns nobody 
else in  a position that  they could have m o d  thc rai l  cscchl~t Sigmon and 
this other hand nit l i  tlir cro~r-bars. . . . So n e  put this new rai l  
that  was going to take the place of tlic old orlr right iherc in a con- 
rcnient place on the track wllcre we wcre going to tnkc cut the old rail. 
This n as the main line of tlic Southern Railrond, stmdart l  gauge track, 
and to the hest of Illy knowledge, i t  is nbolit 56 i~~ches--four fert and 
eight inches, to be exact. This mas a very sharp curl?.  AS to your 
question, the greater the curve, the greater the danger from re rno~ ing  
rail5 after being confined for some h i e ,  tliat they will kick back; tliat 
depciltls on lion tight the track i.;. . . . I suppose John Sxvafford 
\vent to work at his end. I didn't see him. I couldn't do the vo rk  I 
was required to do there in a hurry  and natcli qomeboily else three feet 
away from me. P a r t  of the tinie my back was to liini and I was chang- 
ing positions tlierc. I don't k ~ ~ o w  that  I even glmiccd up nhi le  I Tvas 
taking tlie bolts out to see v h a t  anybody else \ins doing Why should 
I be interested in  hat they n w e  doing? I was trying 'o do the work 
I mas assigned to do, and I couldn't do that  and natch  ' \ha t  somebody 
was doing. I didn't see that  i t  was necessary. TT'hen I saw the rai l  
wouldn't move I looked to see what was tlic matter, and also to see 
what tho foreman would say. Whcn I looked up the rai l  struck me. 
. . . Q. I f  you had continued to stand where you n e w  ordered to 
s ta id ,  and should have stood in order to knock this rail loose, you 
n ouldn't have been injured ? Ansn er : I don't know. I had orders to  
knock i t  loose. I didn't knock i t  loose. I knev  tliat thi:, rai l  tliat was 
to be removed was a tight rail. I knew that a tight rai l  might rebound. 
And knowing that, I was trying to remove it, and I had orders to  remove 
i t ;  that  Swafford had orders to knock it loose at tlie east end, and 
without knowing what the other mcn were doing, I put mag foot in there 
between this rai l  and the other rai l  on the track. I lvas doing my 
ordinary duties. . . . I was not there knocking any longer than i t  
took to make three licks. When I turned around to  step between tlie 
track I was facing south. And looking south, I couldn't see the other 
hands and see what they were doing. I f  I had looked u~ I could l i a ~ c ~  
seen them. I never saw them until after the rail struck me. They mere 
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standing near the center of the rail with bars in their hands. . . . 
At the time N r .  Sigmon told me to go to the west end of the rail and 
knock i t  loose with my hammer, he did not have the crowbars under the 
rail. H e  was standing straight up. H e  didn't have his crowbars at  
the rail to my  knowledge. I was there where I could see him. Q. V h a t  
notice, if any, did you have that  the rail was going to be rcmoved by 
tho crow-bars until it was moved. *I. I didn't know that  it nns  going 
to be moved at  all until i t  struck me. (Cross-examination) : I said I 
didn't know the rail was going to be moved. I went there for the pur- 
pose of removing the rail. I didn'f  know t h e y  were going t o  throw fhe  
rail ove? on top  of me without warning me.  I saw the crow-bars laying 
around on the ground. Sigmon didn't have any crow-bars in  his hands. 
I knew that  in  removing rails that wero tight on a curve they used 
crow-bars, but they generally say something about i t  when they get 
ready to use them. That  is the only time I ever knowed he rnissed it.  
I depended o n  warning. I knew they always used crow-bars in remov- 
ing tight rails when they wouldn't come out by knocking with the 
Iiammer." 

I t  was in  evidence that  plaintiff worked off and on for defendant as 
a laborer for some twenty-seven years, and the last five and a half years 
regularly. 

John Swafford, one of the section crew, a witness for defendant, on 
cross-examination, was asked: "Do you think i t  is dangerous to shove 
a rai l  in with crow-bars without warning all the people within reach of 
i t  that i t  mould be dangerous? Answer: Well, i t  is dangerous all right." 

The evidence on the part of the defendant was to the effect that plain- 
tiff was ordered to go to the west and on the north side of the worn or 
defective rai l  and knock the rai l  loose, and if he had obeyed these in- 
structions he  would not have been injured. Tha t  he  knew at  the time 
this order was given him that  the foreman and another were using the 
crow-bars a t  the middle of the rail to prize the rail loose, and with this 
knowledge he stepped over between the rail being removed and the new 
rail, and was injured by his own negligence. Tha t  he knew from his 
experience the rail when released would recoil or  rebound; that he 
abandoned the place of safety on the north side of the rail where he 
was ordered by the foreman to stand and knock the worn or defective 
rail loose, and with knowledge of the peril and risk abandoned his place 
of safety and voluntarily stepped into a place of danger and mas injured, 
and assumed the risk. 

The issues submitted to the jury and their answers thereto, were as 
foIlows : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : Yes. 
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2 .  Did the plaintiff assume the risk as alleged in the answer? 
Answer : No. 

3. Did the plaintiff, by  his  own negligence, contribuie to his injury, 
as alleged in  the answer? -4nswer: Yes. 

4. Wha t  damage, if any, is the plaintiff entitled to  recover. Answer : 
$5,000." 

D. L. Russell, DilTard S. Gardnec and SV. T .  JIorgan for plaintiff. 
8. J .  E m i n  and S. J .  Erv in ,  Jr., for  defendant. 

C ' L A R I ~ O N ,  J. T h r  defendant, a t  the close of plaintiff's evidence, and 
a t  thc close of all the evidence, made motions for judgment as in case 
of n o ~ ~ s u i t .  C. S., 567. The  court below o ~ c r r u l e d  the motions, and in  
this we seo 110 error. The defendant also in apt  time, in writing, re- 
quested the court below to  instruct the jury to answer the first issue 
"So" and the second issue '(Yes." C. S., 6 6 5 .  Tha court below refused 
to give these instructions, and in  this we can see no error. 

I t  is  admitted that  vhen  the in jury  occurred defendant was enwi ed, 
and plaintiff x a s  employed by defendant, in interstate ?he 
action must be determined by the Federal Employers' Liability Act. 
C o l ~  c.  B. R., a n f c ,  389. 

"The decision of the Cnited States Suprrme Court upon the proper 
interpretation, construction, and effect of statutes regulating or affect- 
iug interstate and foreign commerce is  conclusive upon all other tri- 
bunals when the same matters are called in question. ,lilt1 the de- 
cisions of the Federal courts are to be follo-wcd by the State courts, in 
the co~~st ruet ion  of the act." Richey, Federal Employers7 Liability, 
(2  ed.), ch. 5 ,  p. 33, sec. 20. 

"Under section 1 of the act the employer is liable, other requisites 
being shonn,  for  ' injury or death resulting i n  whole or i n  par t  froni 
the negligence of any of the officers, agents, or  employees of such car- 
rier, or by reason of ally defect or insufficic~ncy, due to its negligence, 
in its cars, engines, appliances, machinery, track, roadbed, works, boats, 
nhnrves, or  other equipment.' The act does not give a :ause of action 
to the employee for injuries not occasioned by negligence, and no re- 
covery can be had under this act by simply showing the injury, and 
that  a t  the time the injured s e r ~ a n t  was mgaged in  nterstate com- 
merce." Richey, supra, p. 117-8; R. E.  v. Horfon, 233 U. S., 492, 
59 Law Ed., 1062, 162 S. C., 424. 

"By section 3 of the act it  is provided that 'no such employee who 
may be injured or killed shall be held to h a ~ e  been guilry of contribu- 
tory negligence in  any case where the violation of such cxnmon carrier 
of any statute enacted for the safety of employees contributed to the 
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injury or death of such employee.' I n  other words, as to cases of this 
character, the defense of contributory negligence is wholly abolished." 
Richey, supra, p. 150-1. 

"By section 4 of the act of 1908, i t  is provided tha t :  ' I n  any action 
brought against any common carrier under or  by virtue of any of the 
provisions of this act to recover damages for injuries to, or the death of, 
any of its employees, such employee shall not be held to h a w  assumed 
the risks of his employment in  any case where the violation by such 
common carrier of any statute enacted for the safety of eniployees con- 
tributed to the injury or death of such employee.' The defenses of 
assumed risk and contributory negligence have frequently been referred 
to and discussed by courts without making any discrimination between 
them. This is doubtless due to the fact that both hare  heretofore beer1 
treated in  lam as complete defenses in suits for personal injuries, and 
there v a s  no necessity for observing tho technical legal distinction. L i r ~ d  
while of little consequence  hen both led to the same result, it  becomes 
important in  actions founded upon the Federal act, which in ordinary 
cases recognized assumption of risk as a complete bar to the action, 
while contributory negligence merely mitigates the damages. Nor is it 
to be supposed that Congress in  enacting the statute was ignorant of the 
distinction, because i t  is only through a distinction between contributory 
negligence and assumption of risk being recognized, that  any, but a 
contradictory meaning would be expressed by sections 3 and 4." Richey, 
n. 167: R. R. zl. Hor ton .  sz1.nw.z. 

"The general rule of the Federal courts as to assunlption of risk is 
stated in  the case of Gila, Valley, efc., R. Co. v. IIall, 232 U. S., 04, as 
follows: 'An employee assumes the risk of dangers normally incident to 
the occupation i n  which he  voluntarily engages, so f a r  as these are  not 
attributable to the employer's negligence. But  the employee has a 
right to assume that  his employer has exercised proper care with re- 
spect to providing a safe place of work, and suitable and safe appliances 
for the work, arid is not to be treated as assuming the risk arising from 
a defect that is attributable to the employer's negligence, until tll'e 
employee becomes aware of such defect, b r  unless i t  is so plainly ob- 
servable that  he may be presumed to have knorvn of it. Moreover, in 
order to charge a n  employee with the assumption of a risk attributable 
to a defect due to the employer's negligence, i t  must appear not onlg 
that he knew (or i s  presumed to ha re  known) of the defect, but that he 
knew i t  endangered his safety; or else such danger must have been so 
obvious that  an  ordinarily prudent person, under the circun~stances, 
would have appreciated it.' .A servant on accepting employnlent assumes 
all the ordinary and usual risks and perils incident thereto. The 'ordi- 
nary' risks are those which are a part  of the natural  and ordinary 
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method of conducting the business and which are often recurring. The 
'usual' risks are those which are common, frequent, and customary. 
livery risk which is not caused by a negligent act or omission on the 
part of the employer is an ordinary risk." Richey, p. 16'7-8. 

I t  appears from the record, and there seems to be no dispute, that 
J. E. Sigmon was the foreman or boss and alter ego of defendant com- 
pany, whose orders and directions plaintiff was in duty bound to obey. 
Pattom v. R. R., 96 N. C., 455; Thompson 1:. Oil Co., 177 N.  C., 279; 
Davis v. Shipbuilding Co., 180 N .  C., 74; Robinson v. Ivey, 193 
N .  C., 805. 

From the law before stated, laid down by the Supreme Court of the 
United States, construing the Federal Employers' Liabil~ty Act, it will 
be noted that recovery is based on negligence as it exists at common law. 
Cole v. R. R., supra. 

The plaintiff's evidence was to the effect that he was performing his 
duty in knocking the worn or defective rail loose with a hammer, as he 
was instructed by defendant's alter ego to do. When striking it a few 
blows it did not come loose and he stepped over inside to see if a spike 
probably was not pulled, or sometimes the timber (crashes) was not 
sound, the tie plate was cut down and the rail would tlecome wedged 
against the wood and the wood would have to be cut. When he was 
ordered to do the work, Sigmon, the boss, and the other member of the 
crew did not have the crow-bars under the center of the worn or de- 
fective rail to prize it. H e  didn't know it was going to be moved by the 
crow-bars until he was struck. H e  was standing with his back to the 
foreman. H e  did not know that the rail was going to be thrown on him 
without warning-"I depended on warning." The tes1,imony of de- 
fendant's witness, Sigmon, was to the contrary. The jury has taken 
plaintiff's version of how he was injured and we are bound by their 
finding. The evidence was sufficient to be submitted to the jury on tho 
question of negligence, assumption of risk and contributc~ry negligence. 

"A servant does not assume the extraordinary and unusual risks of 
the employment, and he does not assume the risks whjch mould not 
have existed if the employer had fulfilled his contractual duties. But 
only those risks are assumed which the employment invcllves after the 
employer has done everything that he is bound to do for lhe purpose of 
securing the safety of his servants, that is, he does not assume the risk 
of injury from the negligence of the master." Richey, p. 179. 

Defendant cited the following cases in support of its motion to non- 
suit, and for a directed verdict: Tuttle v. R.  R., 122 U. S., 189; Aerkfetz 
v. Humphries, 145 U .  S., 418; Boldt v. R.  R., 245 U. S., 441; R .  R .  v. 
Nixon, 271 U. S., 218; R. R. v. Allm, 276 U. S., 169; R R. v. lioske, 
279 U. S., 11;  R. R. v. Davis, 279 U. S., 37-8. 
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From an examination of the cases we do not think they are applicable 
to the facts in this case. The  defendant in its brief, quoting the Davis 
case, says: "The principle enunciated in this case covers our case as 
with a garment," not from the finding of the jury taking plaintiff's tes- 
timony to be true. From the orders given by the foreman for one of 
the laborers to go to the east and plaintiff to the west and knock the 
rail in or loose, plaintiff in the performance of this ordinary duty ~ v i t h  
due care couId presume that no other method, and especially one fraught 
with danger to himself, would be resorted to, the use of crow-bars by 
the foreman and a helper, unless notice was given him. The stepping 
in  between the t ~ v o  rails to see why i t  did not release on knocking, a 
reason, being given, Tray not such assumption of risk that would as a 
matter of law bar a recovery. All of these were matters for the jury to 
determine. 

The question asked on cross-examination of defendant's witness : '(You 
think i t  is dangerous to shove a rail in with crow-bars without warning 
all of the people within reach of it, that  i t  would be dangerous? Answer : 
'Well, i t  is dangerous all right.' " Plaintiff excepted to this, but made 
no assignment of error. The  exception cannot be considered, Rule 28, 
Rules of Supreme Court, 192 ILT. C., 853, yet we think i t  competent. The 
witness was an  employee of defendant. ('This is somet im~s spoken of as 
the 'shorthand statement of a fact,' or as the statement of 'a composite 
or compound fact,' several circumstances combining to make another 
fact." Jfarshal l  d .  Telephone Co., 181 N .  C., at  294. Our Court has 
allowed testimony to the effect that a different arrangement ~+ou ld  have 
resulted in  there being 'a source of danger eliminated.' " H o m e  v. 
Pozc~r Co., 144 N. C., 375. That  "a double chain ~voulcl be safer than 
the single one." Briff v. R. R., 148 N. C., 41;  that a car used in manu- 
facturing iron mas "defectire," i l l l ey  v.  Pipe Co., 159 N .  C., 327; that 
a voltage of 110 was not "dangerous," Xonds v. Dunn, 163 A?. C., 110; 
that "I was walking just a s  careful as I could be." Renn v. R. R., 170 
N. C., a t  141. 

I n  JfcCord v. Ham'son-Wm'ght Co., 198 N.  C., at  p. 745, the follow- 
ing was held competent: "It  was supposed to lm cut off and dressed up, 
too, because it was dangerous." 

"When an inference is so usual, natural, or instinctive as to accord 
with general experience, its statement is received as substantially one 
of a fact-part of the common stock of knowledge." 22 C. J., p. 530; 
Street v. Coal Co., 196 N. C., a t  p. 183. 

The  court below charged: "Now, there is another risk that  a n  em- 
ployee may assume, even though the injury is brought about by the 
negligence of the defendant, and that  is where one is injured by the 
negligence of an  employer where the result of the negligent act, the 
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danger in  which he is ~vorking, is so open and obvious that h e  can see 
it, observe it, and know the danger, the probability of danger to him- 
self. even if it is the result of the negligence of the employer; nhen the 
employee sees the defect, sees the danger, faccs the probability of danger 
to himself, uilderstands it, observes it, and tlicn if he continues to work 
under those conditions the l a v  says he  assumes the r isk;  that is, the 
probability of injury to hirnself, even though the deferdarit might be 
negligmt. ( I f  the probability of danger is greater than that of safety, 
or if it is so open and apparent, and there is such probal~ility of injury 
that a man of ordinary prudence ~vould not work u11d1.r those condi- 
tions and ho contiriues to qvork under them. the law savs that he as: -umes 
the risk of the injury by continuing in the r o r k ,  even though it is 
brouglit about by the negligence of the employer. Tha t  is n h a t  the law 
means by assuniption of risk.)" 

Thr latter part, in parentheses, is excepted to and as:,igned as error 
by defendant. Taking the charge of the court below as, a whole, and 
tleferidant's prayers for instructions, among other phases, the following 
was given, viz.: '(111 the corlsidcrntion of the second issue, the court 
iilstructs you that, tlie plaintiff i n  becoming a member of tho defend- 
ant's section crew assumed, under tlie contract of employment, all the 
ordinary risks, hazards, and dangers of his employment and that, if he 
was injured iu consequence of one of these ordinary risk:, hazards, and 
dangers, that i t  mould be your duty to answer the second issue, Yes." 

Tl'c cannot hold from the authorities in the Federal Courts on the 
facts in this case, that  this assignmeut of error can be sustained. "The 
principal element of assumed risk is krionledge. Of usual and ordinary 
risks this i s  presumed, but many of the risks previously noted as not 
being assumed, as negligelice of the employer, and extraordinary risks, 
a rc  assumed when the employee with knowledge thereof continues his 
employment without objection. This knowledge must be shown, and 
that the plaintiff appreciated or was bound to appreciate the risk. . . . 
But  risks which are open and obvious or which in  the exercise of ordi- 
nary care a n  employee would have discovered, he is preslmed to know 
and assume. Bu t  by this i t  is not understood that  thl. employee is - " 

under a duty to anticipate or take any precautions to discover a danger 
the result of negligence on the part  of the employer or coemployees." 
Richey, sup-a,  p. 180-1-2-3. As to the rule in  this jurisdiction, see 
.J fu~~lden 5 .  Chai?. Co., 196  N. C., at  D. 124. , A 

The court below defined negligence, proximate cause, assumption of 
risk and contributory negligence, and applied the law applicable to the 
facts. The court below stated to the jury, "I am requested to give you 
some special instructions which I give you as instructions from the 
court." The court gave eight pages of instructions prepared by de- 
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fendant, setting forth the defendant's contentions, covering every phase 
on each issue, and the charge on each issue was to the effect that  the 
particular issue should be answered for defendant. The  court g a w  in 
substance in  the special instructions and in  the charge substantially 
everything prayed for by defendant except nonsuiting plaintiff, and the 
prayer on all the evidence plaintiff could not recover. From the prayers 
asked for by defendant and given by the court below, the court "mighty 
near" charged plaintiff out of court. We do not think the charge sub- 
ject to criticisnl under (Revisal, 535) C. s., 564. 

The exception and assignment of error i n  reference to  the charge as 
to "due care" cannot be sustained. This was premised on plaintiff's evi- 
dence. W e  think if the charge is taken as a whole, with defendant's 
prayers for instructions as given, and not disconnectedly, that in i t  
there is no reversible or prejudicial error. 

The  court below seemed to  have tried the case with "due care.'' I n  
law we find 

N o  error. 

EDWARD C. KNIGHT, JR., V. HURIPHREPS LEWARIi. 

(Filed 10 September, 1930.) 

1 .  Trial F a-Where issue presents all material phases of controversy to 
jury it is sufficient. 

TVhere an issue submitted to the jury is fairly determinative of the 
rights of the parties and presents all  material phases of the controversy 
for the determination of the jury it is suficient. 

2. Appeal and Error J g-Question of &ght to injunctive relief held 
immaterial on state of record in this case. 

Where an action has been correctl~ determined in favor of thc defend- 
ant on the theory of tr~spnss, the question of the plaintiff's right to 
injunctive relief is immaterial. 

APPEAL by plaintiff from Small, J., and a jury, a t  March Term, 1930, 
of CURRITUCX. ?TO frror.  

This is an  action brought by plaintiff against the defendant, who 
prays for injunctive relief. Plaintiff alleges ownership. ((That  de- 
fendant wrongfully and unla~vfully, and without the knowledge or 
c o ~ ~ s e n t  of plaintiff, has begun the erection of a wharf or storehouse in  
the waters of the Currituck Sound in  front of plaintiff's shore, about 
300 yards from said shore and between the said shore and the deep 
waters and middle of the said sound." 

The defendant answers and sets up  adverse possession and "denies 
that  the plaintiff has any right i n  the said water where the building is 
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erected or in the lands under the water, and has no rirrht to interfere 
with the defendant and no just cause of complaint against him. That  
the plaintiff is violating the  law and ester~ding what he calls a pier 
out from the shore line in the sound obstructing navigation, and this 
defendant further avers that the building whicli he ha: erected is not 
between any lands claimed by the plaintiff and the middle of Currituclr 
Sound. Tha t  the said building is between parallel lines extending to- 
vnrds  tho middle of tlie sound owned bv tho United States Government 
as a lighthouse and is in  about twenty-three yards of the lighthouse 
pier. Tha t  the plaiiitifi has no right in  any of the property in the 
possession of the defendant or used by him upon which to erect his 
said boathouse and all allegations to the contrary . . . are denied. 
For  further defense this defendant avers that the lands upon which his 
building is erected is in front of the lands belonging to the United 
States Government; that the defendant is a member of tht. Coast Guard;  
that he used for the Government this pier, and he arid others used 
these small houses i n  front of the Governmtmt property with the con- 
sent and approval of the Coast Guard authorities, and h n e  been using 
them for more than twenty-five years continuously, and that the plain- 
tiff has no right in the waters where the building is located, and the 
lands under the water." 

The issue submitted to the jury and their answer thereto, were as 
follows: "1. Has  the defendant trespassed on the land of plaintiff, as 
alleged in  the complaint? Answer : No." 

HcXuZZan & LeRoy and W .  D. Pruden f o ~  plaintiff. 
X .  B. Simpson and Ehringhazis 4 Hall  f o r  dcfendamf. 

PER CCRIAM. From a careful reading of the evidence we see no new 
or novel proposition of law involved in  this controversy. I t  was a 
question of fact for the jury to  decide and the evidence on the part  of 
defendant was sufficient to be submitted to the jury on the contentions 
made by him. 

The question as to plaintiff's right to injunctive relief presented by 
defendant is not material on the record. The case was tried on the 
theory of trespass. T h e  issue was framed by the court below, and me 
think sufficient to present the material phase of the controversy between 
the parties. The jury has decided the issue of fact in favor of defendant. 
I n  law we find 

No  error. 
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PEARLY THOAIPSON, AD~IINISTRATRIX OF QUEEN THOMPSON, v 
THE ATLANTIC COAST LIXE RAILROAD COMPAKT. 

(Filed 10 September, 1930.) 

Railroads D c-Cbntributory negligence of person walking on track held 
to bar recovery in action for wrongful death. 

A pedestrian voluntarily using the track of a railroad company as a 
walkway for his own convenience is required to look and listen for ap- 
proaching trains and to use due care for his own safety, and where in an 
action by an administratrix it appears that the deceased was in full rigor 
and in possession of his faculties, and that there was nothing in his condi- 
tion to prevent him from seeing and hearing the defendant's train and 
getting off the track, the deceased's own negligence will bar a recovery by 
his administratrix. 

APPEAL by plaintiff from Sincla,ir, J., at  June  Term, 1930, of EDGE- 
COMBE. Affirmed. 

Action to recover damages for the wrongful death of plaintiff's 
intestate. 

Plaintiff's intestate, about nineteen years of age, while walking on 
defendant's track, was struck and killed by one of its trains. There 
was no eye-witness of the occurrence. There was evidence tending to 
show that  plaintiff's intestate was struck by defendant's train about 400 
yards south of a public crossing, and that  no bell was rung or whistle 
blown when the train approached and passed over the crossing. From 
the crossing to the place where the body of the deceased was found, the 
track was straight and the view of the engineer unobstructed. There 
was no evidence tending to show that  plaintiff's intestate was down on 
the track, or that  there was anything in  his condition or situation which 
prevented him from getting off the track before the train struck him. 
H e  was a strong, able-bodied young man, on his way from his home to 
the factory at  which he was employed. He  had gone upon the railroad 
track voluntarily, instead of walking on the public road, which was 
parallel to the track. There was no evidence tending to show that he 
could not have seen and heard the train in ample time to hare  got off 
the track before the train struck him. 

At  the clme of the evidence for the plaintiff, on motion of the defend- 
ant, the action was dismissed by judgment as of nonsuit. From this 
judgment plaintiff appealed to the Supreme Court. 

H. D. Hardison and Henry C. Bourne for plaintiff. 
Gilliam & Bond a,nd Spill & Spruill for defendant. 
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PER CURIAII. We find no error in the judgment dismissing this action. 
The judgment is supported by the decision of this Court in  Davis v. 
R. R., 187 N. C., 147, 120 S. E., 827. I n  the opinion in that case i t  is 
said: "The decisions in this State have been very insistent upon the 
principle that a pedestrian voluntarily using a live railroad track as a 
walkway for his own convenience, is required at  all times to look and 
listen, and to take note of dangers that naturally threaten and which 
such action on his part would have disclosed, and if in breach of this 
duty and by reason of it, he fails to avoid a train moving along the 
track, and is run upon and killed or injured, his default will be imputed 
to him for contributory negligence and recovery is ordinarily barred." 
See cases cited. 

There was no evidence a t  the trial of this action tending to show a 
situation upon which an issue involving the principle of "last clear 
chance" should have been submitted to the jury. Redmom v. R. R., 195 
N. C., 764, 143 S. E., 829. Conceding that there wa3 some evidence 
tending to show negligence on the part of the defendant, all the evidence 
offered by the plaintiff showed that by his own negligence he contributed 
to the injuries which caused his death. Plaintiff is therefore barred of 
recovery in this action. Neal v. R. R., 126 N. C., 634, 36 S. E., 117, 
49 L. R. A., 684. The judgment is 

Affirmed. 

C. POOL WHITE V. VACA LAND ANI) LUMBER COJIPAXT. 

(Filed 10 September, 1930.) 

Process B d-Service of process 011 Secretary of State for foreign corpora- 
tion not doing business here is void. 

A summons served on the Secretary of State for a foreign corporation 
that at the time had no property in the State and was riot doing business 
herein is a nullity, and upon motion before the clerk of the county 
wherein judgment against such corporation had been obtained by default, 
the judgment is properly set aside. C. S., 1137. 

APPEAL by plaintiff from Small, J., a t  May Term, 1930, of PASQUO- 
TAKX. Affirmed. 

Motion, on special appearance, to have a judgment declared of no 
effect and to dismiss the action for want of jurisdictioo.. The facts are 
as follows : 
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1. Tha t  the original summons in  this action was issued on 30 May, 
1929, and was received by the sheriff of Wake County on 16 July, 1939, 
and attempted to have been served by said sheriff on 16 July,  1929, and 
that said receipt by said sheriff of VTake County and attempted service 
by said sheriff was more than 30 days after issuance of said summons 
out of Pasquotank County by the clerk; that  said summons was re- 
turned to Pasquotank County after 16 July, 1929, and that  said at- 
tempted service was not made within 10 days after its issuance; that 
said attempted service was done by delivering a copy of the suminons 
and complaint to J. A. Hartness, Secretary of State. 

2. The court further finds as a fact that the defendant, on 2 August, 
1929, after written notice to the plaintiff, according to lam, moved 
before N. E. Aydlett, clerk Superior Court of Pasquotank County, upon 
a special appearance, to dismiss the action, which dismissal the clerk 
granted. That, a t  said hearing, the plaintiff moved for an alias sum- 
mons and the clerk denied said motion; that, to said order and ruling 
of the clerk, the plaintiff i n  apt  time excepted and appealed. Notice of 
appeal was given in open court and further notice was waived. That, at  
October Term, 1929, the motion on appeal was heard before Judge 
Clayton Xoore, and Judge Moore ordered an  alias summons be issued 
by the clerk of the court of Pasquotank County. That  a summons 
issued out of Pasquotank C o u ~ t y  on 27 January,  1930, marked "Alias 
Summons." That  same was received on 31 January,  1930, and serred 
on 31 January,  1930, 011 J. A. Hartness, Secretary of State, by N. 3'. 
Turner, sheriff of Wake County. Tha t  there is nothing to indicate 
connection of the summons of 31 January,  1930, with the summons of 
30 May, 1929, other than the caption of the summons and the word 
"Alias" written above the word "Summons." 

3. The court further finds as a fact that  on 10 March, 1930, the clerk 
entered judgment by default against defendant in  favor of plaintiff i n  
the sum of $800, together with interest and the costs. 

4. That  on 10 April, 1930, defendant company gave notice of special 
appearance and motion to vacate the above judgment and to dismiss 
the action; service of such notice was accepted by attorney for the 
plaintiff. That  motion mas made on 21 April, 1930, and judgment 
entered by the clerk vacating the judgment, and dismissing the action. 

5.  The court finds as a fact, and this finding is made by agreement of 
all parties to this action, that  the property of the defendant, situate in 
Gates County, was conreyed by defendant on 18 June, 1929, and said 
deed was filed for registration on 21 June, 1929, a t  2 :30 o'clock p.m., 
and registered 21 June, 1929, in  the register of deeds office in Gates 
County, North Carolina, conveying the lands of the defendant to Rich- 
mond Cedar Works. 
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6. The court further finds as facts: Tha t  since the cc~nveyance of the 
aforesaid property ( to  wit, on 18 June,  1929), the defendant has owned 
no property in North Carolina, nor done any business ir  said State. 

7. I t  is agreed by both plaintiff and defendant, and the court finds i t  
as a fact, that the defendant is a foreign corporation. 

I t  was adjudged that at  the time of the attempted s e r ~ i e e  of summons 
on the Secretary of State, on 16 July,  1929, the defeidant owned no 
property and was not doing business in  North C a r o l i ~ a ;  that  service 
by the sheriff of Wake County of tlie paper marked in  ink over the 
printed word "Summons," on the Secretary of State was not a service 
of process on the defendant and did not give the court jurisdiction, the 
defendant owning no land and doing no business in  North Carolina; 
that the judgment of the clerk rendered 10 March, 1930, is a nullity; 
that i t  be canceled, and that the action be dismissed The plaintiff 
excepted and appealed. 

George J .  Spence for appellant. 
W o r t h  CG H o m e r  for appellee. 

PER CCRIAM. The essentials of jurisdiction are these: (1) The court 
must have cognizance of the class of cases to which tl e one to be ad- 
judged belongs; (2) the proper parties must be present; (3) the ~ o i n t  
decided must be, i n  substance and effect, within the issw. Thompson v.  
Humphrey, 179 N. C., 44, 55; McIntosh's Frac.  6: Pro., see. 6. 

I n  this case the second essential is lacking; the defendant was not in 
court. Every corporation having property or doing msiness in this 
State, whether incorporated under its laws or not, shall have an  officer 
or agent in this State upon whom process in all action:; or proceedingq 
against i t  can be served, and if it has no such agent process may be 
served by leaving a copy with the Secretary of State. C. S., 1137; 
Lunceford v. Association, 190 N. C., 314. 

The defendant is a foreign corporation. I t  neither owned property 
nor was doing business in  the State xhen the first or the second at- 
tempted service of process was made on the Secretary of State. This 
question was not before Judge Moore. He merely held that  the motion 
for an  alias summons was made within the time allowec by the lam. 

Judgment affirmed. 
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YANCEY K E L L E R  v. CALDTVEIL FURNITURE COMPANY. 

(Filed 17 S e p t e m k r ,  1930.) 

1. Negligence D 1-Evidence in this case held admissible as tending to 
show that plaintiff's injury affected his earning ability. 

I n  this action to recover damages fo r  a n  alleged negligent personal 
in jury  evidence is  held competent a s  tecding to show t h a t  t he  plaintiff's 
in jury  affected h is  ability to  perform physical labor a ~ l  t o  earl1 money 
uiider tlie author i ty  of Hurgis v. Pozccr Co., 176 K. C., 31, and  othvr like 
cases. Sheplicrd v. Lttn~her Co., 166 S. C., 130, cited and distinguished. 

2. Evidence D f-\Vitness may explain answer to question asked to im- 
peach lus credibility although explanation relates to defendant's lia- 
bility insurance. 

Where,  upon the  t r ia l  of a n  action to  recover damages for  a n  alleged 
negliqent personal injury,  t he  defendant's counsel has  asked the plaintiff 
on cross-examination, to  impeach his credibility a s  a witnew, "Why did 
jou  quit?" ( t he  employineiit of de f rndan t ) ,  which is  answered, "They r an  
me  off," i t  is  competent for  the  plaintiff t o  fur ther  testify by n a y  of e s -  
planation t h a t  h e  was  told t h a t  "the insurance company would iiot let  
him work," this being a n  exception t o  the  ru le  tha t  evidence t h a t  t he  
defendant carried liability insurance is  inadmissible. ant1 testi~noiiy in 
corroboration of such explanation given by another n i tnes s  is  also rorn- 
petent. 

3. Trial E -In this case held: exception to omission from charge of 
requested instructions should have been made before verdict. 

Where the  defendant has  privately requested the  court to give certain 
instructions, aiid th is  request is  overlooked by the  court  in his charge 
to the  jury, and the  defendnut fails  t o  call at tention to tlie i nad~e r t ence ,  
a n  exception talicn for  tlie first t ime af ter  verdict is  too late,  niid will not 
be considered on appeal. 

4. Evidence K c-?ionexpert witness may testify from his own obswv* 
tion that certain nmclunery was not approved and in general use. 

Where  the   lain in tiff ha s  been injured while worlring a t  the  defendant 's  
machine, and seeks to recorer damages therefor, i t  is  not rcqnirerl t h a t  n 
witness he a n  espcr t  in order to testify a s  t o  wliether the mnchine tha t  
injuretl t he  pluintiff was  approved and in general use, i t  being sufficient if 
the  witness testify f rom his o l ~ n  linowleclge and experience in such 
matters.  

3. Evidence G c-Testimony of declaration of deceased father of plaintiff 
as to date of plaintiff's birth held competent. 

Where there  is  a presumption t h a t  the  fa ther  of the  p1:lintiff is  (lend, 
testimony of his declarations a s  to  t h e  plaintiff's age, material  to t he  
controversy, made ante  l i f e m  nlotcint, is  competent, and \ \her? the evi- 
dence discloses t h a t  the  p1:rintiff's fa ther  disappeared soon a f t e r  t h e  
plaintiff's b i r th  and his  mother had mnrried again,  i t  is  sufficient to admit 
declarations of this character.  
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'6. Trial E +Charge of trial court held not to contain expression of 
opinion as to weight and credibility of evidence. 

A corrrct charge of the court up011 the evidence in a case will not be 
held for error as containing an expression of opinion prohibited 1)y C .  S., 
.Xi, when nothing of this character appears from a caref 11 perusal of the 
charge on appeal that could bias a mind of ordinary firmness and intelli- 
gence. 

7.  judgment.^ I< +Consent judgment entered into by next friend of 
minor may be impeached in action by minor after becoming of age. 

A judgment by consent, siglied and entered by the court upon the ngree- 
merit of the next friend bringing the action for a minor, where there is no 
legal determination by the ronrt of the matter in contro\c'rsy, no evidence 
introduced and no iisues submitted to a jury, may be impeached in an 
action brought by the minor after becoming of age in nhich it is 1)re- 
st>nted as a defense. 

APPEAL by defendant from H a ~ d i n g ,  J., at  J anua ry  Special Term, 
1930, of GALDWELL. KO error. 

-1ction for damages for personal injury.  At  the tin113 of his injury 
the plaintiff was a minor and an  employee of the defendant. H e  was 
engaged in  the work of tailing a planer, i. e., "taking away the timbers 
aftcr they went through the machine." The planer was run  by a belt 
and pulley. The  pulley was very near the floor and was not incased. 
Thcrc is evidence that  the floor was grrasy and uneven. Tlie plaintiff's 
liarratire of tlic in jury  is as follows: "When we got the truck rolled up  
to tlie machine I started around to my  place where I was to  be, arid 
just as I made the turn  to go around the floor I stepped on a block and 
my foot came out from under me  and tlie pulley caught me by the foot 
and slung me 10 or 12 feet." I t  became necessary tcl amputate his 
right foot. Other relevant facts are set out i n  the opinion. 

Issues as to the defendant's negligence, the plaintiff's contributory 
lieoli ence, thc statute of limitations, the bar of a judgnwnt in a former ? g 
action, and damages mere ansuered in favor of the plainti8.  Judgment 
for the plaintiff and appeal by the defendant. 

X a r k  S p i i - E S  and 11'. A .  Self for appellant. 
D.  L. Rzissell and TT'. C.  ATewlar~d for appellee. 

- l~a; \ rs ,  J. The first five exceptions are without substantial merit. 
The testimony to which they relate was admissible as tending to show 
that the plaintiff's in jury  affected his ability to  perform physical labor 
and to earn money. Wal lace  u. R. R., 104 N.  C., 442; Hansley I > .  R. R., 
135  K. C., 611; Rushing v. R. R. ,  149 N. C., 161; 1Iargi.s v. Pozcer Co., 
175 N .  C., 31. The  esceptions are not within the p r i ~  ciple stated in 
Shcpherd u.  ihrnber Co., 166 S. C., 130. 
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The  second assignment of error questions the competency of evidence 
and the propriety of remarks made by one of the plaintiff's attorneys 
in  his address to the jury. The  plaintiff was under cross-examination. 
H e  testified that  after he was hur t  he  worked for the defendant. The  
defendant's counsel then asked, "Why did you quit?" The plaintiff 
answered. "Thev ran me off: said the insurance ~ v t & l n ' t  allow them to 
work me." The defendant's motion to strike out the answer was denied. 
Exception 7. 

On  his direct examination Joe Whisnant, stepfather of the plaintiff, 
testified after objection by the defendant, that Mr. Beard, superintendent 
of the factory, told him that  the insurance company would not allow the 
defendant to keep the plaintiff in its service. Exception 10. 

I n  the concluding argument one of the counsel for the plaintiff used 
substantially this language : "The plaintiff told ( the defendant's attor- 
ney) that  the insurance company would no; let him work. T h a t  has 
the insurance company got to do with the case? Since when has it 
happened that  the &ura&e company can say who can and who cannot 
work for the Caldwell Furni ture  Company? I cannot see what they 
have to do with it." Tho defendant's counsel privately requested the 
judge to tell the jury in  his  charge "not to consider the insurance 
company." The  request was overlooked. Counsel for the defendant 
was present when the charge was given and did not escept, but entered 
an  exception a t  the time of settling the case on appeal. Exception 27-A. 

The  defendant argued tliat the evidence excepted to n a s  an indirect 
method of informing the jury that  the defendant had insurance which, 
in case of the plaintiff's recovery, would indemnify it against loss. This 
Court has been insistent i n  its disapproval of any attempt by the plain- 
tiff, in an  action for personal injl;rv or death, to  prove tliat the de- 
fendant had insurance protecting it from the consequences of its o n n  
negligence. I n  L!jifon v. A~fa?~u fac f z~r ing  Conzpa,~y, 1.3; S. C., 331, evi- 
dence that  the defendant i n  an  action for damages arising from personal . . 
mjury  n a s  ilisured in a casualty company was lield to bc incompetmt 
because i t  was elltirely foreign to tile issues raised by the pleaclings-a 
position maintained in  several subsequent decisions. E e a t h ~ r s f o n e  1 . .  

Clotton LllilTs, 159 S. C., 499;  Sturr v. Oil  Company, I65  3. C., 557; 
Luftrell 2 ) .  Hardin, 193 N. C., 265. I n  these cases the evidence was 
offered by the plaintiff. The annotation in 56 ,I. L. R., 1418, contains 
an rshau. ; t i~e  rel-iew of the cases on this subject. On  page 1436 it is  
said:  "The general rules and principles applicable to the question of 
the admissibility of evidence, in a negligence action, of the fact tliat the 
defendant therein carries liability or indmlnity insurance protecting 
him from the consequences of negligence, are settled beyond dispute, but 
like most other rules of eridence, they are subject to qualifications and 
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exceptions." The principle relating to the qualification of the rule is 
stated by Boke ,  J., in Bryant v. Furnifure Co., 186 N. C., 441, as fol- 
lows: "It has been held in this S ta te  that  i n  a tr ial  of this kind the fact 
that a defendant company charged with negligent in jury  held a policy 
of indemnity insurance against such a liability is ordinarily not com- 
petent, and when received as an independent c i rcumsta~ce  relevant to 
the issues, i t  may be held for prejudicial error. And if brought out i n  
the hearing of the jury by general questions asked in bad fa i th  and for 
the purpose of evasion, i t  may likewise be held for error. On  the con- 
trary, if an attorney has reason to believe tliat a juror, tendered or on 
the panel, has pecuniary or business connection naturally enlisting his 
interest in behalf of such a company, i t  is both the right and duty of 
the attorney in  the protection of his client's rights to  bring out the 
facts as the basis for  a proper challenge, or  if in the course of the tr ial  
it  reasonably appears that  a witness has such an  interesl, that  i t  would 
legally affect the value of his testimony, this mny be properly developed, 
and where such a fact is brought out merely as a n  incident, on cross- 
csamination or otherwiso, i t  will not always or necessarily constitute 
reversible error when i t  appears from a full  consideration of the perti- 
nent facts tliat no prejudicial effect has been wrought." 

Tho application of the modification is given in  Dav1i.s I ) .  Shipbuilding 
Po., 180 N. C., 74, i n  which it was held, upon tho defendant's denial of 
the plaintiff's employn~ent, that  the fact that  the defeidant held in- 
demnity insurance for in jury  to  its employees was cornpeient as tending 
to show that  the plaintiff mas ill its service. 

I n  the case a t  bar the evidence excepted to  (Exception 7 )  was evoked 
by the defendant. I f  a witness gives an  a n m e r  which is not responsive 
to a question, the proper course is n motion to strike out the answer or 
to instruct the jury to disregard it. U o d p ~  v. Wilson, 165 X. C., 323; 
(T-odf~ey v. Power Co., 190 N. C., 24, 31. This motion \$as made. Bu t  
the plaintiff's answer was a direct response to the drfendant's question, 
"Why did you quit?" I f  the anslver had been confined to the words, 
"They r an  me off," tho plaintiff's testimony would have h e n  subject to 
grave impeachment. I t  ~voultl have worked serious if l ~ o t  irreparable 
injustice to him to exclude the reason given hy the defendant for turn- 
ing him off. H e  was entitled to an  opportunity to countc.ract the dam- 
aging effect of the question which was manifestly intended to weaken 
his testimony, by reciting in  its entirety the reason gixen by the de- 
fendant. 

On the same principle the tenth exception must be oveiruled. I t  was 
said in  S. v. Betkea, 186 N. C., 22, that  when the credibility of a witness 
is impugned by cross-examination tending to impeach his veracity or his 
relation to the cause, i t  is permissible to corroborate his vredibility and 
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to restore confidence in  his veracity. Such corroborating evidence may 
include previous statements whether made pending the controversy or 
ante Zitem motam.  Dellinge?. v. Building Co., 187 N .  C., 845. The 
object of the cross-examination was to impair or discredit the plaintiff's 
version of the in jury;  and in  corroboration of what he had said it was 
legitimate to prove by Joe  Whisnant that  the defendant's superin- 
tendent told him the plaintiff had been discharged for the identical 
reason the defendant had given the plaintiff. The superintendent's 
statement may not have been competent as substantive evidence against 
the defendant, but i t  was competent in corroboration; if competent for  
any purpose there was no error in  refusing to exclude it. 

Exception 27-A is likewise untenable. The defendant's counsel ex- 
pressly declined to interrupt the concluding argument to the jury and 
relied upon his private understanding with the judge. H e  heard the 
charge, and not only failed to call attention to the court's inadvertence, 
but entered no exception until the case on appeal was settled. The ex- 
ception should have been taken before the verdict was returned. 8. v. 
T y s o n ,  133 5. C., 692; S .  v. Davenport,  156 N .  C., 596, 612. 

Alesignments 5 and 12 include exceptions 11, 12, 13, 18, 19, 20, 28, 
and rest uuon the assumution that Joe  Whisnant and John  Whisnant 
were permitted to say whether certain appliances were approved and in  
general use without qualifying as experts. The testimony of these wit- 
nesses did not involve a question of science or a eoriclusion to bo drawn 
from a hvnothetical statement of facts: i t  was elicited as a matter " L 

within their personal knowledge, experience, and observation. The ex- 
ception to the general rule that  witnesses cannot express an opinion is 
not confined to the evidence of experts testifying on subjects requiring 
special knowledge, skill or learning; i t  includes the evidence of common 
observers testifying to the results of their observation. B r i f t  v. R. R., 
1-18 I\'. C., 37; Marshall v. Telephowe Co., 181 N.  C., 292. 

Exceptions 14, 15, 16, 17. The age of the plaintiff being in contro- 
versy the court admitted ill evidence the declarations of the plaintiff's 
father on this point. H e  told John Whisnant in  1908 that  the plain- 
tiff was born 21 January,  1906. The plaintiff testified that  this was 
the date of his birth;  that his father disappeared when he was a boy, 
and that several years thereafter his mother married the second time. 
Thwo is a presumption that the plaintiff's father is dead and his decla- 
ration, made ante l i f c m  motan?., was competent on the fact i n  issue. 
Clements v. H u n t ,  46 N .  C., 400; _\'orris v. Edwards,  DO X. C., 383; 
Etcell v. L'well, 163 N .  C., 234; J e l s e ~  v. W h i t e ,  183 N.  C., 126; Beard 
v. Sovereign Lodge, 184 N.  C., 154. 

Assignnm~ts 13, 14, 15, 16, 17, 18  are based upon the contention that 
the presiding judge inadvertently disregarded the provisions of C. S., 
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564, and influenced the verdict by impressing the minds of the jurors 
with the idea that  the defendant was knowingly guilty of a crime when 
it employed the plaintiff; that  the plaintiff was immune from the charge 
of contributory negligence; and that  in reality the quantum of damages 
was the only issue to be determined. The legal principles contained in 
the instructions are not impeached; but it is insisted that  the jury 
must have understood the instructions as the intimation, if not thr  
expression, of an opinion which was hostile to the defe~id~int .  

The  court has endeavored to maintain the integrity 3f section 564 
by the strict observance of its provisions, holding that  the statute is 
mandatory and that  any expression of opinion by the tr ial  judge during 
the tr ial  may be excepted to after the verdict is returned. S. v. Ownby ,  
146 N. C., 677; S. v.  Rcgcrs, 173 N. C., 755; Greenc v. Newsome, 184 
N. C., 77;  S. v. Bryant,  189 K. C., 112; S. v. Sullivan, 193 N. C., 754. 

Our interpretation of the charge does not justify the appellant's con- 
clusion. We have discorered nothing in the instructions which should 
bias a mind of ordinary firmness and intelligence or i n  anywise detract 
from the quality described by counsel for the appcllant as "the fine sense 
of right characterizing the trial judgc." 

I n  Korember, 1919, a consent judgment mas signed in an action pend- 
ing in the Superior Court of Caldwell County entitled "Yancey 
Saunders ( the present plaintiff) by his next friend, Mary Whisnant, v. 
Caldwell Furni ture  Company." The con~plaint  was filed on behalf of 
the plaintiff for his injury and on behalf of his mother for the loss of 
his services. T h e  judgment was not basrd upon an actual investigation 
of the facts. S o  answer mas filed, no evidence was introduced, no issues 
mere submitted to the jury. The  judgment mas signed by the judge 
who tried tlic case now under consideration. I n  the present case he 
held that  as to the plaintiff, who was then a minor, the corsent judgment 
was void. The  defendant paid the judgnicnt by a check gircn to "Mary 
Whisnant, next friend of Yancey Keller." The  plaintif' testified that 
he had never received any par t  of the check. 

The question raised by the exception has been determined adversely 
to the defendant's contention. I n  Frrrell v. Broadway, 126 N. C. ,  258, 
the Court sa id :  "But it may be takcn to be the lam that, in a case where 
issues are joined between infants on one side and the a d v m e  party and 
n o  e ~ i d e n c e  is introduced, and not l~ ing is done or said on the tr ial  except 
that  an agreement is  entered illto by the next friend or counsel of thc 
infants, that  tlic verdict shall br rendered against the infant, the 
verdict and judgment mill not bind the infants. I n  such a case, the 
court would have no knowledge of the facts, and there:ore could not 
exercise any supervision over the interest of the infants. The  object in 
having a next friend appointed for infants is to  have their rights and 
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interests claimed and protected, and the next friend or their counsel will 
not be permitted to yield their rights to others by a consent verdict and 
judgment where the court has exercised no supervision over the arrange- 
ment." The case was reheard (127 N. C., 404) on a different ground, 
but as pointed out i n   recto^ v. Logging Co., 179 N. C., 59, the principle 
set out in the quotation above was in no wise modified or questioned. 
On the contrary i t  was approved in the case last cited, the Court, in an  
opinion delivered by Hoke, J., saying in effect that  the principle was 
against the validity of the compromise judgment, but deferring final 
decree because in  his replication the plaintiff had raised an  issue of 
fraud. The  Court has also approved the principle that  the compromise 
can be impeached upon the tr ial  of the action in which i t  is presented as 
a defense. Bunch v. Lumber Co., 174 N. C., 8. 

The  remaining exceptions, including the motion for nonsuit, call for  
no discussion. W e  find 

N o  error. 

IIllElUT RHYKE, GUARDIAN OF R. H. RHPSE, v .  JEFFERSON STAXDARD 
LIFE INSURAKCE COMPANY. 

(Filed 17 September, 1930.) 

Insurance J H a i l u r e  to give immediate notice of disability will not 
work forfeiture where insured is incapable of giving such notice. 

Where a clause in a policy of life insurance provides for a waiver o. 
premiums and the payment to the insured of a certain amount of money 
monthly in case of permanent and total disability upon due notice and 
proof of snch disability to be qiven the insurer before the time for the 
payment of the nest premium after the beginning of the disability, failure 
to give such notice within the time specified will not work a forfeiture if 
the insured is under such disability as to incapacitate him from giving 
such notice, and his failure is not attributable to any fault of his, Rh~ize  
v. Insuratzce Co., 196 N. C., 717, cited and applied as the law of the case. 

CIVIL ACTION, before Lyon, Emergency Judge, a t  Ju ly  Term, 1929, of 
BURKE. 

The facts necessary to an  understanding of the principles of law 
involved are set forth in the former appeal reported in 196 N. C., 717. 

The following issues were submitted to the jury:  
1. "Did R. H. Rhyne, on or about 1 February, 1927, become wholly 

and continuously disabled from bodily injuries or disease whereby he 
was and will be permanently, continuously and wholly prevented thereby 
from pursuing any occupation whatsoever for remuneration or profit? 
If so, when?" 
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2. "If so, did he file or cause to be filed with the defendant due proof 
of such disability after the payment of the first premium and before 
default in the payment of any subsequent premium on each of the poli- 
cies in  controversy 2" 

3. "If he did not file such proofs, was the said R.  H. Rhyne, on 
20 February, 1927, and for thir ty days thereafter, so insane as to be 
incapable of knowing that he had insurance policy number 267701 
issued by the defendant, tha t  he was required to pay a premium thereon 
on said date or withill thirty days thereafter, and that he was totally 
and permanently disabled, and that he was required b i  the terms of 
said policy to furnish the defendant due proof of such disability prior 
to default in the payment of any premium on said policy?" 

4. ('If he did not file such proofs was R. H. Rhyne, on 15  June, 1927, 
and for thir ty days thercafter so insane as to be incapable of knowing 
that he had insurance policy No. 288280, issued by the defendant, that 
he was required to pay a premium thereon on said date or within thirty 
days thereafter, and that he was totally and permanently disabled and 
that he mas required by the terms of said policy to furnish the defendant 
due proof of such disability prior to default i n  the payment of any 
premium on said policy ?" 

5. W h a t  sum, if any, is the plaintiff entitled to recover of the de- 
fendant upon the cause of action set forth in  the complai~lt?" 

The jury answered the first issue "Yes, 1 February, 19i17"; the second 
issue "No"; the third issue "Yes"; the fourth issue "Yes," and the 
fifth issue "$75.00 per month frorn 1 February, 1927, to 4 January,  
1928." 

From judgment upon the verdict the defendant appealxl. 

John 111. JIull and duery & Patton for plaintiff. 
Brooh..s, P a d w ,  Smith & TT'harton and Ervin & Eruin for defendanf. 

BKOGDEN, J. The former appeal in this case, reported in 196 N. C., 
a t  page 717, contained the following declaration: "There was evidence 
from which the jury could find that tllr assured became insane in 
January  or Frbraary,  1927, during the life of the policies in suit." The 
evidence for the plaintiff in the preseilt case is substantia ly the same as 
that introduced a t  the former tr ial  and referred to in  the former appeal. 
Hence, unless the Court shall overrule the former decisicm in this case, 
the principle of "Law of the case7' would apply to this appeal and thus 
determine the merits of the controversy. 

The question then, is, mas the former appeal correctly decided? 
I t  is conceded that  the decisions upon the proposition as to how far  

the insanity of the insured mill cscuse failure to furnish proof of dis- 
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ability, are not uniform and have been built upon divergent theories of 
liability, thus working out variable conclusions of law. One of the first 
cases dealing with the subject mas Fire Insurance Co. u. B o y k i n ,  79 
U. S.,  349, 20 Law Ed., 442. I n  that  case an insane man furnished 
proof of loss by affidavit to a fire insurance company to the effect "that 
he believed the building had been set on fire by an incendiary; that  he 
had heard of repeated threats of a person whom hc named that  he would 
burn the premises, and that i t  \ins i11 consequence of these threats that 
ho had procured the insurance which 110 was then seeking to recover." 
When this affidal-it was received by the insurance companies they re- 
fused to pay and notified the i~isured that  they considered the policy 
void. Thu contention was made that  the insured was insane when he 
wrote the affidavit. The Court said: "lf lie were so insane as to be 
incapable of making an intelligent statcrnent, this would, of itself, 
excuse that  condition of the policy." The  l l o y k i ~ ~  case is cited with 
approval in Hirsrlz-Faufh Furnifurc Po. v. Continental Ins. Co., 24 
Fed. (2d) ,  216. The Court said:  "In reply to the suggestion that  the 
insured who, being insane, failed to file proof of loss u i th in  the time 
limit stated in  the policy, could not recover, i t  was said that such a 
proposition is too repugnant to justice and humanity to  merit serious 
consideration." The B o y k i n  case was also cited with approval in I fart-  
ford E'irr Ins. Co. v. Doll, 23 Fed .  (2d),  443. I n  that  case the insurance 
policy provided: "If fire occur the insured shall within six days give 
notice of any loss thereby in  writing to this company." The insured 
was irljured in  a tornado, mas unconscious for some days, bliud for 
several weeks and confined i11 a hospital. I t  is to be noted that  the 
foregoing cases involve liability for failure to give notice of destruc- 
tion of property by fire. 

The  Supreme Court of Xichigall considered the question in Reed 1) .  

Loyal Protective dsso., 117 N .  W., 600. The notice clause was as fol- 
lows: ('Unless notice of any injury or of the beginning of any sickness 
is  received in writing a t  the home office of this association in Boston, 
Massachusetts, on or before the espiration of fourteen days from the 
commencement of such disability, . . . the claim shall be valid 
only for the period dating from the actual time the notification is re- 
ceived a t  the home The inSurcd was injured by a fall in October 
and the notice was not filed until 1 December. The insurance company 
contended: (1) That  the contract is an  unconditional agreement as to 
notice, and not subject to a construction, ~vhich  does violence to its plain 
terms. ( 2 )  I f  this construction mas a proper one, tho plaintiff had not 
proved such derangement, and the proof conclusively shovs the oppo- 
site." The  Court held that  there was no evidence of mental dcrange- 
merit, but i n  view of a possible new trial, the Court proccedcd to con- 
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sider the question as to whether failure to give notice by reason of 
mental incapacity, would excuse the forfeiture. The  Court said : "But 
we are comditted to the doctrine in  insurance cases. that  a ~ rov i s ion  
requiring a notice on of forfeiture will not be construed to require 
strict performance, when by a plain act of God i t  is made impossible of 
performance." 

T h e  Supreme Court of Nebraska discussed the principle of law in- 
volved in the case of Woodmen's Accident Associatio3z v. Byers, 87 
N .  W., 546. I n  that  case the plaintiff undertook to  ;-ecover upon a 
total disability contract of insurance. The  policy stipulated "that as a 
condition precedent to any liability thereunder, the plaintiff shall give 
a written notice to the defendant a t  its home office in Lin:oln, Nebraska, 
of any in jury  received for which indemnity is claimed, within ten days 
from date of such injury." The accident occurred on 17 October, 
and the notice was Inailed to the defendant the following November: 
T h e  Court sa id :  "A company of this character, organized for the pur- 
pose of providing indemnity to those suffering injury and loss from 
accident, should, and, we assume does, have a higher' mission than 
merely the collection of revenues. I f  the provision quoied must under 
al l  circumstances, and regardless of conditions, be absolutely and strictly 
complied with according to the letter thereof, then the contract can 
only be regarded as a snare and pitfall sure to entrap the unwary and 
deprive them of the protection and indemnity contracted for on their 
par t  i n  the best of fai th and honesty of purpose. I f  the contract is 
legally incapable of any other construction than that  cor tended for, re- 
quiring a literal and exact compliance as a condition p x e d e n t  to be 
performed in the time mentioned, then if for eleven days the insured 
is irrational and deranged in his mind as a result of the accident. as he 

v 

appears to have been, and therefore incapable of complying with this 
provision, he would be altogether debarred from relief, and the failure 
would, on legal principles, be as fatal  as would be the cilse if the time 
were forty-four days, as in the present instance. Such a construction 
would be shocking to our sense of justice, unconsciorable, and un- 
reasonable." 

The language employed by the Kebraska Court is perhaps stronger 
than that  contained in any other case, but it tends to show the divergent 
attitude of the courts upon the question involved. 

The  Byers case, supra, was followed in 111a.rti v. i21idzo?st Life Insur-  
ance Go., 189 N. W., 388. 

Tlie Supreme cour t  of South Carolina passed upon the question in 
Levan v. Metropolitan Life Insurance Co., 136 S. E., p. 204. The trial 
judge charged the jury ('that if a t  the time the unpaid premium became 
due Levan was totally and permanently disabled as defined in the policy, 
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and mas incapable of furnishing proofs of his disability by reason of 
disability itself, and that the beneficiary complied with the policy pro- 
visions with reasonable promptness under all circumstances, then the 
policy would not be considered forfeited for nonpayment of premium." 
The Court approved the instruction and quoted from the Supreme Court 
of Georgia as follows: "It is settled by an ovcrmhelining weight of au- 
thority that where the failure to give prompt notice is not due to the 
negligence of the insured or the beneficiary, but such compliance has  
been prevented and rendered impossible by an  act of God, this mould 
furnish a sufficient legal excuse for the delay in giving the stipulated 
notice; and this doctrine has been applied in cases in which a specified 
time for the giving of the notice has been fixed by the contract." I n  
support of the conclusion, tho Court cited various decisions, ineludir~g 
the Rced and Royl-' bzn cases. 

The Supreme Court of Kentucky followed the principles of law an- 
nounced in the foregoing cases in  Metropolitan Life Insurance Co. v. 
Carroll,  273 S. W., 54. See, also, ATolson v. Jefferson Standard Life 
Insurance C'o., post, 443. 

The defendant relies strongly upon the following cases, to  wit :  New 
England llIufual Life Insurance Co. v. Reynolds, 116 Southern, 151; 
International Li fe  Insurance Co. v. ~lloeller, 33 Fed. (2d),  386; New 
I-orlc I,ife Insurance Co. a.  d l e x a n d c ~ ,  83 Southern, 93; Thorensen v. 
Xass.  B e n ~ f i t  Association, 71 N .  W., 668. I n  the Thorensen case no 
reason or escuse is giren for failing to  give the notice within the time re- 
quired. The Alexander case v a s  distinguished in Levan v. Allefropolifan 
Li fe  Insurance Company. I n  tho 3loeller case there was no evidence 
indicating insanity or physical incapacity. The  Court said, referring to 
the testimony of certain witnesses for plaintiff: "They pictured a man 
n h o  had made a losing fight with tuberculosis. Their  story awakens our 
sympathetic impulses, but i t  is devoid of facts indicating insanity or 
physical incapacity on Keller's par t  i n  August, 1914." 

The Reynolds case is directly in point and supports in every respect 
the conditions and construction of law urged by the defendant. Thcre 
are other cases which support the defendant's contention, but after a 
diligent and painstaking investigation of the decisions, we have come to 
the conclusion that  the Rhyne  case rests upon a solid legal foundation, 
and that the prir~ciples of liability therein declared are in accordance 
with the weight of authority. 

The contract of insurance expressly provided tha t :  "If, after  one full 
annual premium shall have been paid on this policy, and before default 
in the payment of any subsequent premium, the insured shall furnislr 
to the company due proof that  he has been wholly and continuously dis- 
abled by bodily injuries or disease, arid will be permanently, continu- 
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ously and wholly prevented thereby from pursuing any oxupat ion  what- 
soever for remuneration or profit, provided that  such total and perma- 
nent disability shall occur before tlie anniversary of the policy on which 
his age at nearest birthday is  60 years, the company by endorsenlent in 
writing on this contract will agrce to  pay :  (a)  The premiurus which shall 
beconle payable aftcr receipt and approval of proof of said disability 
a i d  during continuance thereof. (b )  Monthly i~icome (during the life- 
time of the iiisured, . . . of 1 per cent of the face anlouut of this 
policy." Nanifestly, the policy insured against total disability occa- 
sioned by disease. The  very disease insured against hlvillg produced 
nlental incapacity to give the notice require& the guardian of the 
plaintiff, under the principles of law announced, was ent tled to recover. 

The jury fouiid that  on 20 February, 1937, the insured was so insane 
as to be incapable of knowirig that  he liad insurance or that  he was 
required to pay a premium thereon. Thcre was sufficienl, evidence to be 
subiilitted to the jury. The  defendant offered strong e d e u c e  tending 
to show that  the insured had sufficient mental capacity to give the 
ilecessary noticc, and the jury would hare  heen justified in so finding, 
but :in issue of fact having bee11 raised by the eridence, the rerdict is 
conclusive of the controversy. 

Thcre are other cxceptiolis presented by the record, but none of them 
warrant a new trial. 

X o  error. 

E'. 1i. UOGUETT \-. llOSA L E E  DOUGETT 

(Filed 17 Sept~mber, l!)YO.) 

1. IVills E c-In ordrr for rule in Shelley's case to apply the devisee must 
takc in character as well as in quality of heir. 

In order for t l ~ c  ~ u l c  ill Shtl l t . l~'s  case to a l ~ l ~ l y ,  thohe nlio are to take 
i111 estate under a dt'viw muct do so in the clii~racter and In the quality of 
Iwir in accordance n lth the canon5 of dcscei~t, ;lnd n her?, t a h i ~ ~ g  n 11;lr: 
of a clanse of a will, the  rule nould be al~plicable, it nlll not prevail when 
wi~stluing the entire clause the evident intent of the tes ator apllears to 
the contrary. 

2. Wills E b U n d e r  the devise in this case the devisee took a life estate 
only with remainder to her cliildrcn. 

Construing a devise of lands to the testator's three daughters by name 
tor life and a t  their death to tlie heirs of their bodies in fet. simple forever, 
the land to Irc divided equally between them after the testator's death, with 
tnutllcr l~roviqion tlint if either daughter die without a liiing heir of her 
I)ocly her share should be divided between a11 of the tettator's childrer~ 
tllt'n living, or having living issue : I I f l d ,  the controlling intent of the 
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testator was not to give his daughters a fce-simple estate in the lands 
devised, hut a life estate only, and at the death of a daughter leaving two 
surviving children, such children take n fee simple in their mother's 
share as tennilts in conlmon, and the rule i n  Shelley's case does not apply. 

SPPEAL by plaintiff from Devin, J . ,  at  J u n e  Term, 1930, of VASCE. 
Petition for partition. Plea of sole seizin. Judgment on the plt~ad- 

ings. Plaintiff appeals. 

Pitfman, Bridgers (e. Hicks for plaintiff. 
A. 8.  B u n n  for defendant. 

STACY, C .  d. The ease presents for construction the following clause 
in  the will of James T .  Floyd : 

"I give and bequeath to  my three daughters, Ella, May and Florence 
during their natural  lives, all the rest of the land I may  die possessed of, 
and after their death, I desire that  the shares of each one shall go to 
the lieirs of her body in fee simple forever, and I desire that after my 
death my  three daughters divide this land between themselves equally- 
and if either of my daughters shonld die without a living heir of her 
body, i t  is  my  mill that  her share of thc land shall be equally divided 
between all of my  children that  may be living, or  have living issue." 

The testator left sons, as well as daughters, him surviving, but only 
the share of one of the daughters, Florence Floyd Doggett, who was 
allotted fifty-nine acres of land under and by virtue of the above clause 
in  her father's will, is involved i n  the present Plaintiff 
and defendant are the sole surviving children of Florence Floyd Dog- 
gett, and i t  is  conceded that  if said devise give to each of the three 
daughters, mentioned therein, a life estate only in tho share allotted to 
hcr, with remainder in fee to her children, then plaintiff a d  defendant 
are tenants in common of the locus in quo. But  if the devise in question 
operate to  give to each of the first takers an estate in fee, then the de- 
fendant's plea of sole seizin is  good, the entire tract allotted to her 
mother having been devised to her. 

The  controversy, therefore, turns on whether the limitations in  the 
above clause of the nil1 of Janl rs  T .  Floyd are so framed as to attract 
the rule in SkeZTcy's case, which says, in substance, "that if an  estate 
i n  freehold be limited to *I., with remaindpr to  his heirs, general or 
special, the remainder, although importing an independent gift to  the 
heirs, as original takers, shall confer the inheritance on ,I., the an- 
cestor." Martin v. Knorc~les, 195 N .  C., 427, 142 S. E., 313. 

The devise is to the testator's three daughters for and during the 
trrni  of their natural lives and after the death of any one of the 
daughters, it  is provided that  h ~ r  share "shall go to the heirs of her 
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body in fee simple forever." H a d  the mill stopped here, a typical case 
for the operation of the rule would have been presented, for, as said by 
Black, J., in Sfeucy v. Rice, 27 Pa .  St., 95, 65 Am. Dec.. 447, "the law 
will not treat that  as an  estate for life which is  essentially an estate of 
inheritance, nor permit any one to take in the character of heir unless 
he takes also in the quality of heir." IZartman v. Fl?pn ,  189 N .  C., 
452, 127 S. E., 517; Bank v. Dorfch, 156 N. C., 510, 120 S. E., 60. I n  
other words, as an  heir is one upon whonl the law casts an estate a t  the 
death of the ancestor ( I 1  Blackstone, ch. 14) ,  and as it is necessary to 
cousult the law to find out who the heir of the ancestor is, the l a x ,  
speaking through the rule in Shelley's case, i n  substance, says: "He 
who mould thus take in the character of heir must take also in the 
quality of heir ;  that  is, as heir by descent under the law and not by 
purcliase under the instrument." Yelcerfon 21. Y t ~ l v e ~ J c n ,  192 N .  C., 
614, 135 S. E., 632. 

Bu t  immediately the testator added: "I desire that after my  death 
my three daughters divide this land between themselres equally-and 
if either of my daughters should die without a living heir of her body, 
i t  is my will that h r r  share of the land shall be cqually d vided between 
all of my children that may be living or have living issue." Construing 
this limitation in the light of the whole clause, i t  would seem that  the 
testator did not intend to give his daughters fee-simple estates in the 
residuary property, but life estates only, and that  he further intended 
for the children of each of h is  daughters to take the ahare of their 
mother a t  her death, and in the event of the death of ony one of his 
daughters, without children, her share was to be divided ~ q u a l l y  among 
all the testator's children, sons as  well as daughters. T i i s  interpreta- 
tion of the clause in question, which is fortified by a number of de- 
cisions, takes the case out of the operation of the rule in Shelley's case, 
and ass:gns i t  to that  class of cases of which the following may be said 
to be fair ly illustrative: Rollins v. Kcel, 11.3 N .  C., 68, 20 S. E., 800; 
Puckett v. Morgan, 158 N .  C., 344, 74 S. E., 1 5 ;  Jonas v. Tl'hichard, 
163 N. C., 241, 79 S. E., 503; Pugh v. Allen, 179 K. C., L O i ,  102 S. E., 
394; BlacX,ledge v. Simmons, 180 K. C., 535, 105 S. R., 202 ;  Wallace v. 
Wallace, I81  N.  C., 158, 10G S. E.,  501; Reid v. S e a l ,  1'32 N. C., 192, 
108 S. E., 769; Harnpton v. Griggs, 184 N .  C., 13, 113 S. E., 501; 
Welch v. Gibson, 193 N.  C., 684, 138 S. E., 25. 

The  distinction between this line of cases, in which the rule has been 
held not to be applicable to the limitations appearing tlierein and the 
long line of decisions in  which it has been held to be ~ppl icable  arid 
firmly established as the law of this jurisdiction, was firlt pointed out 
in Pugh v. Allen, supra, and repeated in Dampton v. (Griqgs, supra, 
and Welch v. Gibson, supra, substantially as  follows: When there is an 
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ul ter ior  l imitat ion which provides t h a t  upon t h e  happening of a given 
contingency, t h e  estate is  t o  be taken out  of t h e  first l ine of descent a n d  
then p u t  back into the  same line, i n  a restricted manner ,  by  giving i t  t o  
some, but not t o  all, of those who presumptively would have shared in 
the  estate as  being potentially among the  heirs  general of t h e  first taker, 
this  circumstance m a y  be used a s  one of the  guides i n  ascertaining the  
paramount  intention of the  testator,  and, wi th  other  indicia, i t  h a s  been 
held sufficient to  show t h a t  the  words "heirs" o r  "heirs of t h e  body" 
were not  used i n  their  technical sense. 

A s  t h e  t r i a l  court  held t h e  ru le  to  be applicable t o  t h e  l imitat ions i n  
the ins tan t  case, t h e  judgment mill be vacated a n d  the  cause remanded 
f o r  f u r t h e r  proceedings, no t  inconsistent herewith. 

E r r o r  a n d  remanded. 

DAVID SAVAGE v. R. F. McGLAWHORN AND J. N. GORATAN. 

(Filed 17 September, 1930.) 

1. Contracts F b-Where plaintiff's own breach of contract has caused 
failure of defendant to perform, plaintiff may not recover thereon. 

A party to a contract may not recover damages of the other party 
thereto for its breach when his own breach has caused the failure of the 
other to perform his part thereof. 

2. Estoppel B a J u d g m e n t  in former action held to estop plaintiff in 
present action. 

Where the plaintiff brings action for breach of a contract whereby the 
defendants, as  partners, were to furnish land and the plaintiff to culti- 
vate CI.OIIM thereon, allegiug that he was ejected therefrom during the 
cultivation of the crop, a judgment obtained by one of the defendants 
against the present plaintiff in an action in ejectment before a justice of 
the peace will operate to estop the plaintiff, the issues in the ejectment 
action heing as  to whether the present plaintiff had breached the same 
contract sued on by failing to cultivate the crops, and the fact that the 
action in ejectment was brought by only one of the present defe~idants 
does not destroy the id en tit^ of parties necessary to an estoppel, espe- 
cially where the present plaintiff failed to demur in the ejectment action 
for defect of parties. 

3. Evidence J a - Par01 evidence held admissible to show identity oi 
issues in former action pleaded as estoppel. 

Where the judgment relied on a s  an estoppel in a subsequent action is 
ambiguous as  to the identity of a contract involved in both actions, par01 
evidence not illconsistent with the record of the former action is  compe- 
tent to identify the issue therein formerly adjudicated. 

APPEAL by  defendants f r o m  Moore, Special J z d g e ,  a t  Apr i l  Term,  
1930, of EDCJECOMBE. N e w  tr ia l .  
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Action for breach of contract. The  plaintiff alleges t l ~ t  i n  January,  
1927, he made a contract with the defendants as partners in farming, 
under which the plaintiff was to prepare the soil and plant ,  cultivate, and 
house the crops, and the defendants were to furnish the land and one- 
half the fertilizer and were to advance to the plaintiff $25 a month- 
the crop to be divided bctweell the parties; that  on 29 Ju ly ,  1927, the 
defendants unlawfully and wilfully broke their contract and forced the 
plaintiff to leave the premises; and that  he has been damaged in the 
sum of five hundred dollars. 

The  defendants answered, setting u p  their statement of the specific 
terms of the contract and alleging that  they brought summary proceed- 
ings in ejectment lwfore a justice of tho peace, in which judgment was 
rendered that  the plaintiff be evicted from the premises for  breach of 
the contract on which his complaint is founded. 

The following verdict was returned : 
1. Did the defendant breach the contract as alleged by the plaintiff 

in his complaint ? Lknsner : Yes. 
2. I f  so, in what sum is plaintiff entitled to recover of the defendant? 

iinsmer : $300. 
Judgment for  plaintiff; appeal by defendants. 

George A l .  Founfaiib for plaintiff 
FIrnry C .  Bourne f o ~  defendanfs. 

A~.kars, J. This  action is prosecuted by the plaintiff to recover dam- 
ages for thc defendants' alleged breach of a contract. The  plaintiff 
can recover only by proof of the contract, his  compliance with its terms, 
and the defendants' breach. 

The  defendants offered the judgment roll of a justice o' the peace in  
an  action entitled "R. F. McGlawhorn v. David Savage" Savage is 
the plaintiff in tlle present action and McGlawhorn is one of the de- 
fendants. 111 the action before the justice the plaintiff "complaincd for 
possession of the house occupied by the defendant, by reason of a for- 
feiture of the contract, the defel~dant refusing to work the crops." The 
parties appeared a i d  offered evidence and "judgment was rendered that  
the plaintiff be put in possession of the house and recorclr tlle cost of 
the action." 

This  judgment was offered by the defendants as an estoppel against 
the plaintiff, but was admitted only in corroboration of t l  e evidence of 
the defendants t ha t  the plaintiff had violated the contract. Thls  ruling 
presents the \ ital exception. 

If the contract on which the plaintiff bases this action is the con- 
tract lie was adjudgcd by the justice of the peace to ha re  violated he is 
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estopped. I-Ie will not be permitted to recover damages for the breach 
of a contract with which he has refused to comply. So the question is 
whether the justice's judgment is eridence to be considered by the jury 
in determining the disagreement of the parties on this point. Clothing 
Co. v. H a y ,  163 K. C., 495. One of the tests of estoppel by judgment is 
identity of issues. Gil lam v. Edmonson,  154 N.  C., 127. I n  the trial 
before the magistrate the existence of tlle contract and its breach by thz 
defendant (plaintiff here) were matters in issue; in this action the ex- 
istence of the contract and the compliance of the plaintiff (defendant 
in the other action) are matters in issue. The judgment in either action 
necessarily involves a contract or contracts and the breach. 

I t  is suggested that the judgment roll does not specify the contract 
adjudged to ha re  been forfeited; but the ground of the forfeiture was 
Savage's refusal to work the crop. I f  the judgment of tlie justice con- 
tains a latent ambiguity, parol eriderice not inconsistent with the record 
is admissihle to identify the point or issue therein adjudicated. I'ates 
v. 17ates, 81 S. C., 397; Person I ) .  Roberts,  159 N .  C., 168, 173;  lTThit- 
aker v. Garren,, 167 T;. C., 638; Cropsey v. X a r k h a m ,  1 7 1  h'. C., 43. 

I t  is insisted by the appellee that  tliere is no mutuality of parties, thc 
only plaintiff in the original action being one of the p r~se i i t  defcnclants. 
Technically this is  t rue;  but the plaintiff's testimony admits of the 
construction that  only one contract mas executed arid that the original 
action was brought by the party with whom it mas made. The fact that 
Gorman was a partner with NcGlamhor~i, but was not a party to the 
original action should not be permitted to defeat the merits, rspecially 
when it appears that  tlie plair~tiff with knowledge of tlie partnership did 
riot demur for a defect of parties. 

New trial. 

STATE v. ALVIN JOHSSOK. 

(E'iletl 17 September, 1930.) 

1. Intoxicating Liquor B +Evidence of defendant's guilt of possession 
of intoxicating liquor held insufficient to go to the jury. 

Where i l l  a prowcution for possession and transporting intoxicating 
liquor, the e~itience tends only to shorn that the defendant went with one 
storing intoxicating liquor in the barn of another, whom he had never 
seen before, in order to show him the way a t  the latter's request; that the 
liquor was afterwards found there by prohibition oficers, without further 
evidence to connect the defendant with the violation of the law of trans- 
porting intoxicating liquor and having it in his possession for the pur- 
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pose of sale, it is not sufficient evidence of guilt to go to the jury, and 
the defendant's motion a s  of nonsuit, C. S., 4643, should have been 
granted. 

2. Criminal Law G m-Sufficiency of evidence to go to the jury. 
Evidence sufficient to take the case to the jury in a criminal action 

must tend to prove the fact in issue or reasonably corduce to its con- 
clusion as a fair, logical and legitimate deduction, and nct merely such as 
raises a suspicion or conjecture of guilt. 

APPEAL by defendant, ,Ilvin Johnson, from Decin, J., a t  March Term, 
1930, of VAXCE. 

Criminal prosecution tried upon a warrant  charging the defendant 
with transporting intoxicating liquor and having the ssme in his pos- 
session for the purpose of sale, contrary to the statute, etc. 

The  evidence tends to show the following facts: 
1. On the morning of 10 December, 1929, the defendant went to the 

home of S a m  Jones and told h im that  he had some liquor which he 
~ ~ o u l d  like to store with him for a few days. Jones had never seen the 
defendant before that  morning. 

2. I n  the afternoon of the same day, Oscar Tucker carried fifty-two 
gallons of liquor in a truck to  the house of Sam Jones, 2nd stored i t  in 
his feed barn. 

3. Torn Coghill went with the defendant to Jones's house in the morn- 
ing, and he also rode with Tucker, who hailed him on the street, to show 
him the way to Jones's house in  the afternoon. 

4. Oscar Tucker, a witness for the State, testified that  he had no 
agreement or connection with the defendant concerning the liquor which 
was found by the officers in Jones's barn or any other liquor. 

The  defendant offered no evidence. 
Demurrer to  the State's evidence under C. S., 4643, overruled; ex- 

ception. 
Verdict : Guilty. 
Judgment :  Twelve months in jail with leave to hire out to work oir 

public roads of Vance or any other county. 
Defendant appeals, assigning error. 

Attorney-General Brummitt a.nd Assisfant Attorney-General Nash f o r  

tha State. 
A. A. Bunn and J .  M .  Peace for defendant. 

STACY, C. J. T h e  evidence does no more than raise a suspicion, some- 
what strong perhaps, of the defendant's guilt. I t  woulci require a re- 
pudiation of Tucker's testimony and a guess to  bridge thl3 hiatus in the 
State's case. Hence, under the principle announced in S. v. Battle, 198 
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N. C., 379, 1 5 1  S. E.,  927;  S. v. Swinson,  196  N .  C., 100, 144  S. E., 
555; S. v. Nontague ,  195 N.  C., 20, 1 4 1  S. E., 285;  S. v. Prince, 182 
3. C., 788, 108  S. E., 330;  S. v. Rhodes, 111 N .  C., 617, 1 5  S. E., 1038;  
,S. v. Goodson, 107  n'. C., 798, 1 2  S. E., 329;  S. v. Brackville, 106 N. C., 
701, 11 S. E., 284;  S. v. ~ I f m s e y ,  86 X. C., 660, a n d  S. P .  Vinson ,  63 
N .  C., 335, t h e  motion f o r  nonsuit will  be allowed. 

I t  i s  sometimes difficult t o  distinguish between evidence sufficient to  
ca r ry  a case to  the  jury, and  a mere  scintilla,  which only raises a sus- 
picion or  possibility of the  fac t  i n  issue. S. v. Bridyers ,  172 N .  C., 
879, 89 S. E., 804;  S. v. W h i t e ,  89 N.  C., 462. T h e  general ru le  is  that ,  
if there be a n y  evidence tending to p r o r e  t h e  f a c t  i n  issue, or which 
reasonably conduces t o  i t s  conclusion a s  a fa i r ly  logical and  legitimate 
deduction, and  not merely such a s  raises a suspicion or conjecture i n  
regard to  i t ,  the  case should be submitted to the  jury.  Rut as  mas said 
i n  the  case where a d a r k y  was being prosecuted f o r  t h e  larceny of a 
pig, there mus t  be more t h a n  t h e  argument  of the  solicitor: "Gentle- 
men of the jury, there was a hog. H e r e  is  a negro. T a k e  the case." 
lVilson v. Lumber  Co., 1 9 4  N .  C., 374, 139 S. E., 760;  Alloor.o c. R. R., 
173 N. C., 311, 92 S. E., 1. 

Reversed. 

J. T. SJIITH\VICK v. COLOSIAL PISE COMPANY, Ixc 

(Filed 17 September, 1930.) 

1 .  Pkadings I) +Where pleadings liberally construed allege a cause 
of action a demurrer  thereto will be overruled. 

Upon a demurrer the pleadings are  liberally construed in the light most 
favorable to the pleatler, and where there are  conflicting allegations, awl 
one of them is s u f i c i e ~ ~ t  to allege a cause of action, a clemurrer thereto 
will not be sustained. C .  S., 535. 

2. Highways B h-In this case held: demurrer  o n  ground that com- 
plaint disclosed contributory negligence barr ing recovery was properly 
ovrrruled. 

Where. in an action to recover damages for a collision it  is alleged that 
the collision resulted from the plaintiff's son, while driving i11 a careful 
manner, running into the defendant's truck which was negligently parked 
on the hard-surface portion of the highway, and that  the injury was n 
result of the "\vilful, wanton, careless and negligent conduct of the de- 
fendant," the allegations are  sufficient to overrule defendant's demurrer 
thereto entered on the ground that the contributory negligence of the 
plaintiff's son was patent upon the face of the complaint. Lee v. Produce 
Co., 197 N. C., 714, cited and applied. Bargin c. R. R. ,  115 N. C., 673, 
cited and distinguished. 
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SMITHWICK 27. PIKE Co. 

A~PEAI, by defendant from Snzall,  ,T., at  February Term, 1930, of 
BERTIE. 

Civil action to recover damages for an alleged negligent injury to 
plaintiff's automobile, caused by a collision between said automobile, 
while being driven in a careful mannrr by plaintiff's son, and the de- 
fendant's truck which was negligently parked on the, hard-surfaced 
portion of the highway, heavily loaded with lumber. It is  alleged that  
tho in jury  to plaintiff's automobile, in the amount of $1,300, was caused 
by "the wilful, wanton, careless and negligent conduct of the defendant." 

A demurrer was interposed on the allcged ground th:lt the contribu- 
tory negligence of plaintiff's son was patent on the face of the com- 
plaint. Overruled ; exception ; appeal. 

J .  11. N a t t h e w s  for plainf i f f .  
S. L. Arr ing ton  for de fendanf .  

STACY, C.  J. T h e  judgment will be affirmed on authority of what was 
said in  Lee v. Produce Co., 197 3. C., 714, I50  S. E., 363. 

The case of Uuxgin  u. R. R., 11.5 N. C., ( j f 3 ,  20 S.  E., 473, strongly 
relied upon by the defendant, is easily distinguishable, the character of 
the allegations in the two complaints being quite differer~t. 

Affirmed. 

J. V E R S O S  SRIITHWICIi r. COLOSIAL P I S E  COJII'ANT, I s c  

(Filed 17 September, 3930.) 

APPEAL by defendant from Small, J . ,  at  February Term, 193U, of 
BERTIE. 

Civil action to recover damages for an  alleged negligen: in jury  caused 
by a collision between the automobile i n  which plaintiff xas riding and 
the defendant's truck, which was negligently parked on the highway. 

From a judgment ovclrruling a demurrer, the defendant appeals, 
assigning error. 

J .  H .  Mat thews  f o ~  plaintiff .  
S. L. A r r i n g f o n  for defendant .  

PER C ~ R I A J I .  This is a compa~iion case to Smithwick v. Colonial P i n e  
C'ompany, anfe, 431, the two arising out of the same collision, and 
are controlled by the same principles of lam. 

Affirmed. 
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THE GREAT ATLANTIC AXD PACIFIC TEA COMPANY ET AL. r .  ALLKS 
J. MASWELI,, COMMISSIONER OF REVENUE OF SORTH CAROLINA. 

(Filed 17 September, 1930.) 

1. Taxation B c-Tax on  privilege of operating chain stores is a license 
a n d  no t  a n  ad valorem tax. 

Section 16'2 of chapter 345 of the Public Laws of 1929, imposing a tax 
on those operating branch .or chain stores of fifty dollars for each store 
where there is more than one store under the same supervision, manage- 
ment or ownership, is a license tax for the privilege of operating chain 
stores imposed for the purpose of raising revenue, and it  is  not an ad 
vaZorm tax, nor does i t  seek to regulate chain stores under the police 
power, and the tax is in accord with the fiscal policy of the State of rais- 
ing revenue for State purposes by the imposition of taxes on trades, pro- 
fessions, franchises and incomes, and leaving to the counties and munici- 
palities for their support ad valorem taxes on real and personal property. 

2. Taxation A c-Legislature may  classify trades, professions, franchises 
a n d  incomes for  taxation where classification is no t  arbitrary. 

While the provisions of Article V, section 3, of the Constitution of North 
Carolina requiring taxes on property to be levied by a uniform rule does 
not expressly apply to  taxes on trades, professions, franchises and 
incomes, it does apply to such taxes from its inherent justice, but thc 
General Assembly has the power to classify trades, professions, fran- 
chises and incomes for taxation where the classifications are  reasonable 
and not arbitrary and a re  based upon substantial diderences between the 
classes and apply equally to all within the classification. 

3. Same--Classification of chain s tores  fo r  taxation by a c t  of 1929 is  
reasonable a n d  not  arbitrary, a n d  is  constitutionsl. 

Section 16'2 of chapter 345 of the Public Laws of 1929, imposing a 
license tax on those operating chain stores of fifty dollars for each store 
operated under the same ownership or management where there is more 
than one store so operated, is a reasonable classification based upon a 
substantial difference, and applies equally to all within the class, and the 
statute is constitutional and valid, Article V, section 3, the difference 
between the act of 1929 and that of 1927 which imposed such a tax where 
there were more than fire stores operated under the same management or 
ownership, creating a discrimination in favor of those operating chains 
of less than six stores, pointed out by CONNOR, J. 

4. Same-Classification of chain stores fo r  taxation by a c t  of 1929 does 
not  violate provisions of Fourteenth Amendment to Federal  Constitu- 
tion. 

The provisions of the Fourteenth Amendment to the Federal Constitu- 
tion providing that no State "shall deprive any person of life, liberty or 
property without due process of law" or "deny to any person within its 
jurisdiction the eqcal protection of the law" does not prohibit a state 
from classifying trades, professions, franchises and incomes from tasa-  
tion where the classification is reasonable and not arbitrary, and is 
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based upon a substantial difference between the classes, and applies 
equally to all within a class, the principles upon which the prohibitions 
of the Fourteenth Amendment are founded being similar to, if not identi- 
cal nith, our constitutional requirement that tases for revenue on trades, 
etc., be by uniform rule. 

APPEAL by plaintiffs from Sunn,  J., a t  November Term, 1929, of 
WAKE. Affirmed. 

The above-entitled action mas begun in  the Superior Court of Wake 
County, on 29 August, 1929, to recover sums of moi ey paid by the 
plaintiffs to the defendant, Commissioner of Revenue of North Caro- 
lina, as license taxes for the privilege of engaging in  business in this 
State as branch or chain store operators, for the twelv. months begin- 
uing on 1 June,  1929, and ending on 31 May, 1930. The taxes were 
levied and collected by defendant from each of the plaintiffs under and 
by virtue of the provisions of section 162 of chapter 345, Public Lams of 
Xor th  Carolina, session 1929. I n  accordance with the ~lrovisions of the 
statute, a S ta te  license was issued to  each of the plainti%, under which 
said plaintiff has engaged in  the business in this Etats  authorized 
thereby. 

Chapter 34.5, Public Laws of North Carolina, session 1929, is entitled 
"An Act to Raise Revenue." The said act contains a section, which is 
i n  the following words : 

"Section 443. State Taxes. N o  ad valorem tax on :my property in 
this State shall be levied for  any of the uses of the St , i te  government. 
The taxes levied in  this act are for the expenses of the State government, 
the appropriations to its educational, charitable and penal institutions, 
pensions for Confederate soldiers and widows, the intermest on the debt 
of the State, an  equalizing fund for public schools, and other specific 
appropriations made by law, and shall be collected and paid into thr  
general fund of the State Treasurer." 

Section 162 of said act is included in Schedule B, which is Article I1 
of said act, entitled "License Taxes." I t  is provided in :;aid article that 
"taxes in this article or  schedule shall be imposed as a State license tax 
for the privilege of carrying on the business, exercising the privilege, or 
doing the act named." The said section is  in words as fdloms : 

"Section 162. Branch or Chain Stores. Every person, firm, or cor- 
poration engaged in  the business of operating or maintaining in this 
State, under the same general management, supervisior o r  ownership, 
two or more stores or mercantile establishments, whew goods, wares, 
and/or merchandise is  sold or offered for sale a t  retail shall be deemed 
a branch or chain store operator, shall apply for and obtain from the 
Commissioner of Revenue a Sta te  license for the privikge of engaging 
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in such business of a branch or chain store operator, and shall pay for 
such license fifty dollars ($50.00) on each and every store operated in 
this State in excess of one." 

Each of the plaintiffs, whether a person, a firm or a corporation, is a 
branch or chain store operator as defined in said section, and as such, 
at  the time payment of the tax was demanded by the defendant, was, by 
the terms of said section, liable for the sum demanded as a license tax 
for the privilege of carrying on said business in this State. Payment of 
the sum demanded was made by each of the plaintiffs, under protest in 
writing, on the ground that the statute, under the provisions of which 
the tax was demanded, is void for that it was enacted in violation of 
both section 3 of Article V of the Constitution of North Carolina, and 
section 1 of the Fourteenth Amendment to the Constitution of the 
United States. 

This action was thereafter begun to recover of the defendant the 
sums paid by the plaintiffs, respectively, under the provisions of sec- 
tion 464, chapter 345, Public Laws of North Carolina, session 1929. I t  
was agreed by and between plaintiffs and defendant, that plaintiffs 
might join in  one action, instead of bringing numerous separate actions, 
and that defendant would waive compliance by plaintiffs with certain 
provisions of said section, with respect to demand for the refund of 
said sums, prior to the commencement of this action. 

When the action was called for trial, it was stipulated and agreed by 
and between the parties that all issues of fact arising on the pleadings 
should be determined by the court, without the intervention of a jury. 
The court thereupon heard the evidence offered by the plaintiffs, and, 
defendant having offered no evidence, from this evidence found the 
facts set out in  the judgment. Upon these facts, the court was of 
opinion, and so found, "The classification of plaintiffs' business for the 
purpose of the license, business or occupation tax imposed by section 
262 of chapter 345, Public Laws of North Carolina, session 1929, is 
neither arbitrary nor unreasonable, is not a violation of the State or 
Federal Constitution, but said license, privilege or occupation tax is 
imposed by uniform rule, does not deprive plaintiffs of their property 
without due process of law or deny them the equal protection of the 
law." 

I t  was, thereupon, considered, ordered and adjudged that section 162 
of chapter 345, Public Laws of North Carolina, session 1929, is not 
void, but is valid and constitutional; that plaintiffs take nothing by this 
action, and that defendant go hence without day, and recover his costs to 
be taxed by the clerk of the court. 

From this judgment plaintiffs appealed to the Supreme Court. 



436 I N  THE SUPREME COURT. [I99 

Sul l imn & Cromzoell and Tillett, Tillett & Kemnady for The Great 
8. & P .  Company. 

Pender, W a y  & Fowman and McLean & Stacy for David P e n d e ~  
Grocery Company. 

Perry d? IZiittrell fw Rose's Fiua, T e n  and Twenty-five Cents Stores. 
Davies, Aue+bach & Cornell and Pou & Pou for F. V'. Woolworth 

Company. 
Owinn & Pell and Pou & Pou for J .  C. Penney Cmn,?any. 
Douglass, Armifage d2 McCann and Pou & POU f o ~  G. R. K i m e y  

Company, Inc. 
Gwinn & Pell and Pou & Pou for TI7. T .  @rant Company. 
f'ou d? Pou fm Carolina$ Stores, Inc. 
Jlurray d llem for Milner Stores C o ~ n p n  y. 
A. S. Jayne and Pou & Pou for Monfgomery Ward & Company. 
Tillett, Til left  CE Kennedy for Merit Shoo Company. 
illuses & Singer and Ti l le f t ,  Tillett & Kennedy for Yational Bellas 

Hess C m p a n y .  
Peacock & Dalton, for McLellan Stores Company. 
Robert Zi. SyXm for ill. Samuels & C'ompany, Inc. 
ii'mifh & Joyner for I,. B. Price Mercantils Company. 
Smith  & Joyner for The  Acorn Stores, Inc. 
Lederer, Lit~ingston, Kahn & ddler and Pou & POU f o . ~  Sears-Roe- 

Ouck & Company. 
Pou & Pou and Tillett, Tillett & Kennedy for A .  C. Fite. 
Gwinn & Pel1 and Po26 & Pou for ,%~elville Shoe Corpwaiion. 
A ftorney-Gcnei ul Brurnmift and Assistant Attorney:-General Xask 

and Siler for def endanf. 

COKNOR, J. The principal question presented by this appeal, as stated 
in the brief filed for plaintiffs in this Court, is, whether section 162 of 
chapter 345, Public Laws of Korth Carolina, session 19:!9, was enacted 
by the General Assembly of this State in  violation of provisions of the 
Constitution of North Carolina, or of the Constitution of the United 
States, as contended by plaintiffs. If there was error in the opinion of 
the court below that the section is valid and constitutional, the judg- 
ment in accordance with said opinion must be reversed; otherwise, the 
judgment must be affirmed. The questions presented by piaintiffs' 
assignn~ents of error based on their exceptions with reference to the find- 
ings of fact by the court, are not determinative of the appeal, and in 
the view which we take of the principal question presentcad for decision, 
need not be discussed or decided. I t  is admitted in  the answer filed by 
the defendant that the section of the statute involved in I his action was 
enacted by the General Assembly solely for the purpose of raising 
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revenue for the use of the State. A n  examination of chapter 345, 
Public Laws of North Carolina, session 1929, which includes this sec- 
tion, shows clearly and unmistakably, we think, that  defendant prop- 
erly admitted the allegation of the complaint that  ('said statute is a 
revenue act, pure and simple. I t  was not intended to promote morality, 
health, or public order." There is  nothing on the face of the statute, or  
in the findings of fact made by the court and pertinent to a decision of 
the  question involved in this action, which shows or tends to  show that  
the statute, or any section themof, was enacted by the General Assembly 
in  the exercise of the police power inherent i n  the government of this 
State. Xor  is  there anything in the record from which a purpose can 
be inferred on the part  of the General Assembly, by the enactment of 
section 162 of chapter 345, Public Lams of 1929, to subject operators of 
branch or chain stores in  this State to the police power. I t  i s  therefore 
immaterial for the purpose of deciding the question presented by this 
appeal whether chain stores a re  beneficial to the public or not. The  ques- 
tion is whetlier operators of such stores may be lawfully taxed for the 
privilege of engaging in business in  this State, as provided i n  section 
162 of chapter 345, Public Laws 1929. 

The policy of the State of North Carolina with respect to raising 
r e renuofo r  State purposes is well settled. I t  is provided in section 3 
of Article V of the Constitution of this State that "lams shall be passed 
taxing by a uniform rule, all monr,ys, credits, investments in bonds, 
stocks, joint-stock companies, 01- otherwise; and also, all real a i d  per- 
sonal property according to its t rue value in  money." I t  is further pro- 
vided in said section that  '(the General Asscmbly may also tax trades, 
professions, franchises, and incomes." The rate of the tax on inconles 
is limited in said section to 6 per cent, and certain exemptions ~ ~ i t h  
respect to said tax are expressly allowed. I t  is  provided in section 6 of 
said article tliat "the total rate of the Stato and county tax on property 
shall not exceed fifteen cpnts on  the one hundred dollars value of prop- - - 
erty except when the county property tax i s  levied for a specaial purpose, 
and with the special approval of the General Assembly, nhich may be 
done by special or general ac t :  I'1vvidct2, this limitation shall not apply 
to taxes levied for the maintenance of public schools for the tern1 re- 
quired by Article nine, section three, of the consti tut ion;  P I - o d e d  
fur ther ,  the State t a s  shall liot cxcced five cents on t l i ~  one hundred 
dollars value of property." I t  is clear that  nhen  the Constitution of 
the State was amended in  1920, by striking out section 6, as it was 
prior to said amendment and substituting therefor the present section 6, 
limiting the rate of taxation 011 property for State purposes other than 
the maintenance of the public schools to five cents on the one hundred 
dollars valuation, i t  was contemplated that the General Assc~nbly would 
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adopt the policy, which i t  has  since pursued, of raising revenue required 
for Sta te  purposes by taxing trades, professions, franchiscss, and incomes, 
leaving to the counties and municipalities of the State, for  their support, 
the tax on property, real and personal. Section 443 clf chapter 345, 
Public Laws of 1929, was enacted pursuant to  this policy. It is  pro- 
vided therein that  "no ad valwem tax on any property in the Sta te  shall 
be levied for any of the uses of the State." The  taxes lsvied for State 
purposes by chapter 345, Public Laws of 1929, a re  (1) Taxes on In-  
heritances; (2 )  License Taxm on trades, professions and occupations; 
(3 )  Taxes on Franchises; and (4) Taxes on Incomes. License taxes are 
imposed on persons, firms and corporations engaged in certain businesses 
or occupations in this State, and are  levied for the priviltvge of carrying 
on the business, exercising the privilege, or  doing the act named. Section 
100. Persons, firms or corporations subject to the license taxes imposed 
by said statute in Scl~edulo B, are classified for the purpose of such taxa- 
tion, the amount of the tax being in most instances graduited in accord- 
ance with such classification. Provision is made by the statute for the 
assessment and collection of all tho license taxes imposed thereby, all of 
which are payable to the State Treasurer, to be held by him for the pay- 
ment of appropriations made by the General .lssembly for State pur- 
poses. 

Tho tax demanded of each of the plaintiffs by the defendant, Com- 
missioner of Rercnue, as required by law, and paid by said plaintiff, 
under protest, is a tax on the privilege of engaging in business in this 
State as a branch or chain store operator, as  defined by the statute. This 
tax was valid, and plaintiffs having paid tho same, are not entitled to 
recover in this action, unless, as they contend, the statute under which 
i t  was levied and collected is  void, for that  said statute col travenes some 
provisions of the Constitution of North Carolina, or of the United 
States. 

Plaintiffs conteiid that  the enactment by the General Assembly of this 
statute violated the rule of uniformity prescribed by thth Constitution 
of Korth Carolina, for taxation. Const. of X. C., , k t .  V, sec. 3. 

I t  has been held by this Court that  while the rule of uiiiformity pre- 
scribed by the Constitution of this State for taxation, applies expressly 
only to tases on property, the rule is so inhrwntly just tha t  tases on 
trades, professions, franchises and incon~es, although not subject to the 
rule, expressly, must be imposed, l e ~ i e d ,  and assessed in accordance there- 
with, to the end that  there shall be no unjust or arbitrary discrimina- 
tion i11 this State with respect to such taxes. The  principle of "equal 
rights to all, and special privileges to none," is fundamental, and must 
be recognized as such in the levy, assessment and collection of all taxes 
in  this State. A tax levied by the General Assembly on trades, profes- 
sions, franchises or incomes in  violation of the rule of uniformity, and 
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resulting in unjust or  arbitrary discriminations, would be so inconsistent 
with natural  justice, that  its collection would be restrained as unconstitu- 
tional, or, if paid, would be ordered refunded to  the taxpayer, for the 
reason that  he  would thereby be deprived of the equal protection of the 
lam. Thus  in S. v. Williums, 158 N. C., 610, 73 S. E., 1000, 1Vallier, J., 
says that  this Court has held that  the rule of uniformity applies to the 
taxes which the General Assembly is expressly empowered by the Con- 
stitution to Ievy upon trades, professions, franchises or incomes, although 
there are no express words to that  effect in the Constitution. H e  cites 
Gatlin, v. Tarboro, 78 N. C., 119, and Worth  v. R. R., 89 IT. C., 291. 
This principle. has been recognized by the General Assembly of this 
State, in imposing these taxes. Tea  Company v. Doughton, 106 PI'. C., 
145, 144 S. E., 701. Instances in which this Court has held that  there 
had been a violation of this principle are few; in such cases, the appli- 
cation of the principle, rather than-the principle itself, has been brought 
in question. I n  no case has there been an apparent purpose on the part  
of the General Assembly to violate the rule of uniformity. I n  each case, 
the statute imposing the tax has been held void by this Court, because 
its effect, and not its purpose, was to violate the rule, and thus to  result 
in an  unjust and arbitrary discrimination. 

I t  has also been held by this Court in accordance with well-settled 
principles, that  classification of subjects of such taxation, when reason- 
A l y  and not arbitrarily made, is not a violation of the rule of uni- 
formity, result i i~g in unjust and arbitrary discrimination. Thus in 
S'. v. Stevenson, 100 K. C., 730, 14 S. E., 385, Clark, J., sags: "The 
power to select particular trades or occupations and subject them to a 
license tax cannot be denied to the ~egi&ture-nor the power to tax " 
such trades according to d i f f~ ren t  rules, provided the rule in regard to 
each business is uniform. . . . Indeed, there can be, strictly speak- 
ing, no uniform, proportional and ad valorem tax on all trades, profes- 
sions, franchises and incomes, taken together, brcause they are so dis- 
similar that  there is no prxctical mealis of arriving a t  what should be n 
uniform tax common to thrm all. . . . I t  is within the legislative 
power to define the different classes, and to fix the license tax required 
of each class. A11 the licensee can demand is that he shall not be taxed 
at a different rate from others in the same occupation as 'clawified' by 
legislative enactment." -1gain in Land C'o. P.  Smit?i, 151 N. C., SO, 65 
S. E., 641, I loke,  J., says:  "The power of the Legislature in  this matter 
of classification is very broad arid comprehensive, subject only to tho 
limitation that  i t  must appear to have been made upon some 'reasonable 
ground-something that  bears a just and proper relation to the attempted 
classification, and not a mere arbitrary selection'-and under numerous 
and well-considered, and authoritative decisions the classification made 
in this instance must be upheld and approved. Lacy v. Packing CO., 
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134 N. C., 567, 47 S. E., 53; S. v. Stovenson, 109 N. C., 730, 1 4  S. E., 
385; S.  v. Powell, 100 N. C., 525, 6 S. E., 424; Gatlin v. Tarboro, 78 
N.  C., 119; S ta fe  R. R. T a x  Cases, 92 U. S., 575." A classification 
made for purposes of taxation, therefore, in order to aloid condemna- 
tion for that i t  violates the rule of uniformity, must not be arbitrary, 
unreasonable or unjust. I t  must not result in unjust, unreasonable or 
arbitrary discrimination. There must be some real and uubstantial dif- 
ference to justify the classification, when made for the purpose of im- 
posing a license tax oil all who fall within one class, without imposing a 
like tax on all who fall within another class. Tea Company v. Doughton, 
supra. 

When the classification is founded on some real and substantial dif- 
ference, and is therefore reasonable and not arbitrary, a different rule 
for the taxation of subjects falling within the respective classes, may be 
adopted by the General Assembly. I t  is sufficient that  tEe tax imposed 
shall be uniform as to all persons, firms or corporations falling within 
the same class. S. v. TT7illiams, 158 N. C., 610, 73 S. E., 1000. Thus in 
8. c. Dunenberg, 151 N. C., 718, 66 S. E., 301, Brozcn J., says: "It 
appears to be well settled that unless the power to tax is transcended, 
the reasonableness, or unreasonableness of a tax levied ~xclusively for 
revenue, is a matter generally within the exclusive provincae of the legis- 
latiro department of the State, and is no t ' a  matter for the courts; but 
when the license tax is demanded also as a police regulation, the courts 
will consider whether it is so unreasonable as to amount to a prohibi- 
tion up011 l a~vfu l  ~oca t ions  which cannot be prohibited. Tiedeman on 
Police Powers, p. 277; S. v. Hunt, 129 K. C., 685, 40 S. E., 216; 
Winston 2.. Beeson, 135 K. C., 277, 47 S. E., 457." When a classifica- 
tion has been made by the General Assembly, for the purpose of impos- 
ing license taxes on trades, professions, franchises or incornes, solely for 
the purpose of raising revenue, this Court will not hold the classification 
invalid, uiiless it shall appear, clearly and unmistakably, that  the 
classification is unreasonable and arbitrary, resulting in an  unjust dis- 
crimination. Unless i t  shall so appear, the classification will be upheld 
and the tax imposed adjudged valid, notwithstanding the contention that  
its imposition v io la t~d  the rule of uniformity. 

Plaintiffs contend that  the enactment by the General d s ~ e m b l y  of this 
Statc of section 162 of chapter 345, Public Laws of North Carolina, 
session 1929, ~ i o l a t e d  section 1 of the Fourteenth Amendment to the 
Constitution of the United States, which provides that  no Sta te  shall 
" d ~ p r i r e  any person of life, liberty or property without due process of 
law"; or "deny to any person within its jurisdiction the equal pro- 
tection of the laws." 

Tlic principle, upon which these prohibitions upon acticln by a State 
are founded, when applied to laws enacted by the Legislature of a State, 
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for the purpose of raising revenue, is similar to, if not identical with, 
that  upon which the General Assembly of this State is  forbidden to 
impose taxes on trades, professions, franchises or incomes, as well as 
upon property, in violation of the rule of uniformity, as properly inter- 
preted and applied. I t  is subject to the same liniitations as those which 
have been imposed by the lalV of this State upon the General llssembly 
with respect to the enactment of laws levying taxes. I t  does not forbid 
classification of the subjects of taxation by the General Assembly, pro- 
vided there is some real and substantial basis for the classification. Thus, 
i n  Ohio Oil Co. v. Conway, 50 S. C., 310, 74 L. Ed., 456, decided on 
14 -April, 1930, Mr.  Chief Justice Hughes says: 

"The applicable principles are  familiar. The  states have a wide dis- 
cretion in  the imposition of tases. When dealing with their proper 
domestic concerns, and riot trenching upon the prerogatives of the 
national government or violating the guaranties of the Federal Consti- 
tution, the States have the attribute of sovereign powers in devising their 
fiscal systems to insure revenue and foster their local interests. The 
states, i n  the exercise of their taxing power, as with respect to the eser- 
tion of other powers, are subject to the requirements of the due process 
and the equal protection clauses of the Fourteenth Amendm~nt ,  but that  
amendment imposes no iron rule of equality, prohibiting the flexibility 
and variety that  are appropriate to schemes of taxation. The State may 
tax real a i d  personal property in  a different manner. I t  may grant  
exemptions. The  State is not limited to ad va7orem taxation. I t  may 
impose different specific taxes upon different trades and professions and 
may vary the rates of excise upon various products. I11 levying such 
tases, the State is  not required to resort to close distinctions or to main- 
tain a precise, scientific uniformity with reference to composition, use 
or value. T o  hold otherwise would be to subject the essential taxing 
power of the State to an  intolerable supervision, hostile to the basic 
principles of our gorernment and wholly beyond the protection mliicli 
the general clause of the Fourteenth Anlendment was intended to assure. 
Bell's Gap R. Co. v. Yrnnsylvania,  134 U .  S., 232, 237, 33 L. Ed., 892, 
895, 10 Sup.  Ct. Rep., 533; Xagoun  1%. Illinois Trus t  c f  Sac.  Eanli, I70 
U.  S., 283, 293, 42 L. Ed., 1037, 1042, 18 Sup.  Ct. Rep., 594; South-  
wrstern Oil Co. v. Texas,  217 U .  S., 114, 121, 54 L. Ed., 688, 602, 30 
Sup. Ct. Rep., 496; Brown-Fomzan Co. v. Kentucky ,  217 C. S., 563, 
573, 54 L. Ed., 883, 887, 30 Sup.  Ct. Rep., 578; Sunday  Lake I ron  Cu. 
2'. TVakcfield l'zop., 247 U.  S., 350, 353, 62 L. Ed., 1154, 1156, 38 Sup.  
Ct. Rep., 495; IIeisler v. l 'homas Colliery Co., 260 U .  S., 24.5, 67 
L. Ed., 237, 43 Sup.  Ct. Rep., 83;  Olicer  I ron  U i n .  Co. u. Lad, 268 
U.  S., 172, 179, 67 L. Ed., 929, 936, 43 Sup.  Ct. Rep., 526; Stebbins v. 
Riley,  268 U.  S., 137, 142, 69 L. Ed., 884, 44 A. 1,. R., 1434, 45 Sup.  
Ct. Rep., 424. 
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"With all this freedom of action, there is a point beyond which the 
State cannot go without violating the equal protecticn clause. The  
State may classify broadly the subjects of taxation, but i n  doing so i t  
must proceed upon a rational basis. The  Sta te  is  not a t  liberty to 
resort to a classification that  is palpably arbitrary. The  rule is  gen- 
erally stated to be that  the classification 'must rest upon some ground 
of difference having a fa i r  and substantial relation to the object of the 
legislation, so that  all persons similarly circumstanced shall be treated 
alike.' F. S .  Royster Guano Co. v. Virginia,  253 U.  15, 412, 415, 64 
L. Ed., 989, 990, 40 Sup.  Ct. Rep., 560; Louisville Gas & E. Co. v. 
Coleman, 277 U .  S., 32, 37, 72 L. Ed., 770, 773, 48 Sup.  Ct. Rep., 423; 
Air-Way Blecfric  Appliance  COT^. v. Da.y, 266 U. S., 7:., 85, 69 L. Ed., 
169, 177, 45 Sup. Ct. Rep., 1 2 ;  Schlesinger v. Wisconsin 270 U.  S., 230, 
240, 70 L. Ed., 567, 564, 43 A. L. R., 1224, 46 Sup. Ct. Rep., 260." 

The purpose of the provisions of section 1 of the Fourteenth Amend- 
ment relied upon by plaintiffs in this action, is to prohibit the States 
from unjustly discriminating against persons subject to their jurisdic- 
tion, and from thereby depriving them of life, liberty or property, with- 
out due process of law, or of the equal protection of law. F o r  this 
reason, classification made by a State, for purposes of thxation, or of 
regulation, under the police power, are not prohibited, when made upon 
just and reasonable grounds, and founded on real and substantial differ- 
ences. Lams which do not result in unreasonable and arbitrary dis- 
crimination are not i n  violation of section 1 of the F o ~ r t e e n t h  Amend- 
ment. 

I n  view of the foregoing well-settled principles of coi~stitutional law, 
both State and Federal, applicable to the question presented for decision 
by this appeal, we are of opinion that  there was no error i n  the finding 
and conclusion of the court below that  thr  classification made by the 
General ,Issembly of this State, in section 162 of chapter 343, Public 
L a m  of Xor th  Carolina, session 1929, of the business of maintaining 
aild operating branch or chain stores, as therein defined, exclusi~ ely for 
purposes of taxation, is iieither unreasonablt~ nor arbitrary;  that  there is 
a real and substantial difference between merchants v;ho exercise the 
pririlege of carrying on their business in this State, by means of two or 
more stores, and those who maintain and operate only o re  store, and that  
this differelice appears on the face of the statute, without regard to the 
findings of fact made by the court; that  the imposition of a license tax 011 

one class, without the imposition of a like tax on the other class of mer- 
chants, is not an  unjust, unreasonable or arbitrary dixrimination br- 
tween the two classes, for the reason that  mcrchants who are required to 
obtain licenses, and to  pay the tax, have and exercise a more valuable 
privilege than those who are requircd to do neither; that  therefore, the 
statute is not in violation of either the State or the Federal Constitution. 
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The statute was enacted by the General Assembly in  the exercise of a 
wide and comprehensive discretion vested in i t  as the legislative depart- 
ment of the State government, and is in pursuance of the well-settled 
policy of the State with respect to its system of taxation. The classifi- 
cation i n  accordance with which the plaintiffs were required to pay the 
license taxes imposed by the statute, is neither capricious nor arbitrary. 
Brown-Forman Co. v. Kentucky,  217 U. S., 54, L. Ed., 883. The tax is 
not unreasonable or discriminatory. Ohio Oil Co. v. Conway, supra. 
The judgment must, therefore, be affirmed. 

A comparison of the statute involved in this action with that which 
we held void and unconstitutional in  Tea  Co. 0. Doughton, 196 N .  C., 
145, 144 S. E., 701, will disclose, we think, a vital and essential distinc- 
tion between the two statutes. The tax imposed by section 162 of chapter 
SO, Public Laws 1927, was not levied on chain store operators, per se, 
as is the case in section 162 of chapter 345, Public Laws 1929. I n  the 
former statute, the license was required, and the tax imposed upon every 
person, firm or corporation engaged in the business of maintaining and 
operating six or more stores, with an exemption from any tax of those 
who maintained and operated five or less stores. I n  the latter statute 
there is no exemption, and no "retroactive tax." The tax is so imposed 
that merchants who are classified as branch or chain store olserators. are 
on an equality with respect to one store, with merchants who are not 
branch or chain store operators. Here is no discrimination, which as 
Clarkson, J., says, in his concurring opinion i n  T e a  Company v. 
Doughton, s u p ~ a ,  is the rice in the former statute. I n  the latter statute 
the classification is made and the tax imposed in accordance with the 
value of the privilege obtained by the license. Clark v. Xaswell ,  197 
X. C., 604, 150 S. E., 190. Both the classification and the tax are valid. 
and plaintiffs are not entitled to recorer the sums paid by them, re: 
spectirely, to the defendant. The judgment is 

Aiffirmed. 

SUE I. NELSON, A D M I ~ I ~ T K A T K I X  OF THE ESTATE OF hlEYNARISIE NELSOS, 
 DECEASE^), V.  JEFFERSON STANDARD LIFE INSURANCE COJIPASP. 

(Filed 17 September, 1030.) 

1. Insurance J c-Failure to give immediate notice of disability will not 
work forfeiture where insured is incapable of giving such notice. 

Where a policy of life insurance contains a clause waiving the pay- 
ment of premiums and providing f o r  the payment to the insured of a 
certain amount of money monthly uwn receipt from the insured and 
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acceptance by the company of due proof that  the insured has become 
totally and permanently disabled: Held, where the inslred has become 
mentally incapable of furnishing such proof or having it  furnished for 
him, and is without fault, his failure to give immediate written notice will 
not work a forfeiture, and where such proof is furnished more than a 
year after the beginning of the disability by the insured's son upon his 
discovery of the policy, the insurer is liable for the amount of the 
monthly disability payments from the time of the disability to the death 
of the insured and for a premium paid on the policy after the beginning 
of such disability; and hfl t l  furtho', evidence of the insured's incapacity 
to give such notice was sufficient to go to the jury in this case. 

2. Trial D a-upon motion a s  of nonsuit a l l  evidence is to b e  taken  i n  
the l ight  most favorable t o  t h e  plaintiff. 

Ul~on a motion as  of nonsuit, the evidelire which makes for the plain- 
tiff's claim and which tends to support his cause of action, whether 
offered by the plaintiff or elicited from the defendant's witnesses, is to 
be t a k m  and considered in the light most favorable to the plaintiff, and 
lie is eiititlctl to the benefit of every reasonable intendment thereof and 
every reasonable inference to be drawn therefrom. 

3. Evidenrt, K c-lr;onexpert witnesses may testify as to physical and  
mental  incapacity of one whom they h a r e  had  opportunity t o  05- 
serve. 

TYhere in an action oil a life insurance policy the casacity of the de- 
ceased insured to have given notice of disability is in issue, it is comye- 
tent for those having had knowledge of and a n  opportunity to observe the 
deceased to testify that his mental and physical condition was such that 
he had been wholly incapacitated from giving such notme, both as rele- 
vant and material to the inquiry and as a "shorthand statement of a 
collective fact." 

4. Trial E -111 th i s  case held: refusal of t r ia l  court  t o  give instructions 
reqnested was immaterial. 

\There the verdict of the jury makes tlic refusal of the trial court to 
give cpecial instructions requested immaterial, and tke charge to the 
jury taken as n whole is correct ant1 corers all material aspects of the 
lam prcseritrcl by the evidence, and the issues submitted were proper and 
determinative of the controv~rcy, the refusal to give the ~wluested instruc- 
tions will not be held for error. 

APPEAL by  defendant  f r o m  Small, J. ,  and  a jury,  a t  September Term,  
1929, of WARREX. KO error .  

T h i s  is  a n  action brought b y  plaintiff,  administratr ix ,  against t h e  de- 
fendant ,  t o  recover on a policy issued by  defendant  t o  her intestate. T h e  
policy, KO. 175155, was  issued on  15 November, 1922. T h e  annua l  
p remium on  the policy, i n  advance, was $1,090.75. T h e  life of plain- 
tiff's intestate  was insured f o r  $25,000, a n d  t h e  policy co i t r a c t  contained 
the  following-the basis of th i s  act ion:  "Rider at tached t o  and  forming  
p a r t  of Pol icy No.  175185, issued to Meynardie  Nelson, total  and  per- 
rnancnt disability. I f ,  a f te r  one f u l l  annua l  p remium shall have been 
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paid on this policy and before default in the payment of any subsequent 
premium, the insured shall furnish to the company due proof of entire 
and irrevocable loss of the sight of both eyes, . . . or tliat h~ has 
been wholly and continuously disabled by bodily injuries or disease 
other than mental and will be permanently, continually and  holly pre- 
vented thereby from pursuiiig any occupation wliatsoevrr for rernunera- 
tion or profit, provided tliat such total and permarwnt disability sllall 
occur before the anniversary of the policy on which his age at tlle ncarest 
birthday is 60 years, the company, by endorsement in writing on this 
contract will agree to pay ( a )  The premiums which shall become pay- 
able after the accrual and proof of said disability and during the con- 
tinuance thereof, and (b )  commencing immediately from the acceptance 
by the company of the original proofs of disability proricletl tlle in- 
sured is still disabled, a monthly income during the lifetimc of the 111- 
sured prior to the maturi ty of this policy as an  cndowrnent or tlcatli 
claim, of one per cent of the face amount of this policy, the ariiount 
otherwise payable a t  the maturi ty of this policy shall not be reduced 
by any premiums or installments paid under the above provisions. If 
disability is total, but not obviously permanent, i t  shall be presumed to 
be permanent after continuous total disability for three months, and thc 
waiver and installments shall accrue from the beginning of the fourth 
month of such continuous total disability. Upon receipt of due proof 
that  the insured has, for more than 60 d a ~ s  immediately prior to the 
filing of such proofs, been continuously and wholly disabled tlirough 1o.s 
of reason or through any  mental disease and presumably will be per- 
manently, continuously and wholly p re~en ted  thereby from pursuing 
any occupation whatsoever for remuneration or profit, after one full 
annual premium shall hare  been paid and before a default in the pay- 
ment of any subsequent premium, provided that  such total and perma- 
nent disability shall occur before the anniversary of the policy on which 
Iiis age a t  nearest birthday is 60 years, the company d l ,  by endorsement 
in  writing on this contract grant  to the insured the benefits of paragraph 
( a )  above, but he shall not be entitled to the benefits of paragraph (b)." 

The premiums have been paid by the insured in accordance with tht. 
terms of the policy. Plaintiff's intestate died 27 February, 1929. The 
beneficiary of the $25,000 policy was the plaintiff, who has been paid 
that sum by defendant. The  disability benefits were paid from 17 Octo- 
ber, 1928, until the death of plaintiff's intestate, to Sue  I. Nelson, 
guardian of Meyiiardie Nelson. 

I t  is admitted that  if any total and permanent disability occurrcd, it 
occurred before the anniversary of the policy on which insured's age a t  
nearest birthday was 60 years, and after the payment of one full annual 
premium on the policy and before default of any subsequent premiums 
on said policy sued on. 
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The issues submitted to the jury and their answers 1,hereto were as 
follows : 

"1. Did Meynardie Nelson, the insured, become wholly and continu- 
ously disabled by disease, other than mental, and was be permanently, 
continuously and wholly prevented thereby from pursuing any occupa- 
tion whatsoever for remuneration or profit, as alleged in the complaint? 
Answer : Yes. 

2. I f  so, from what date?  Answer: 1 April, 1927. 
3. I f  he became so disabled prior to 17 October, 1928, was he con- 

tinuously so insane that  he mas incapable of, and unable to furnish proof 
of such disability, as required by the terms of the policy, or to procure 
some one to do it for h im?  Answer: Yes. 

4. I f  so, from what date?  Answer: 1 April, 1927. 
5. What  amount, if any, is the plaintiff entitled to recover of the 

defendant on account of premium paid after the total disability of the 
insured? Answer : $1,090.75, with interest. 

6. What amount, if any, is the plaintiff entitled to recover of de- 
fendant on account of monthly benefits under said policy? Answer: 
$4,641.66%." 

The court below rendered judgment on the  verdict. 
The defendant made numerous exceptions and assignments of error 

and appealed to the Supreme Court. The necessary facts mill be set 
forth in  the opinion. 

Tra,vis C% Travis, Joseph P .  Pippen and J .  iM. Picot fcr plaintif. 
Geo. C. Green and Brooks, P a ~ k c r ,  Smith  & Erharton for defendant. 

CLARKSOPI', J. The defendant, at  the close of plaintiff's evidence and 
at  the close of all the evidence, made motions for judgment as in case of 
 ions suit. C. S., 567. The court below overruled the mot ons and in this 
we can see no error. 

I n  Rhyne v. Insurance Co., 196 N.  C., 717, Sta,ry, C. J., speaking for 
a unanimous Court, citing numerous authorities, said, at  p. 718: " I t  is 
considered by a majority of the courts that a stipulation in a contract of 
insurance requiring the assured, after suffering injury or illness, to 
pcrfornl some act, such as furnishing to the company proof of the 
injury or disability within a specified time, ordinarily does not include 
cases where strict performance is prerented by total incapacity of the 
assured to act in the matter, resulting from no fault of his own, and 
that performance within a reasonable time, either by the assured after 
regaining his senses or by his representative after discovering the policy, 
will suffice. . . . (p. 719). But we are content to place our de- 
cision on the broad ground that, notwithstanding the libclral meaning of 
the words used, unless clearly negatived, a stipulation in  an  insurance 
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policy requiring notice, should be read with an  exception reasonably 
saving the rights of the assured from forfeiture when, due to no fault 
of his  own, he is totally incapacitated from acting i n  the matter. That  
which cannot fairly be said to have been in the minds of the parties, a t  
the time of the making of the contract, should be held as excluded from 
its terms." A petition to rehear the Rhyrle action was denied 31 Nay,  
1929. See Rhyne v. Jefferson Sfandard Life Ins. Co., ante, 419. 

I n  Vol. 2, C. S., under Insurance, subchap. 5 ,  accident and health 
insurance, C. S., 6479, dealing with standard provisions i11 policy under 
subsec. 5, is the following : "Failure to  give notice wi th in  the time pro- 
vided i n  this policy shall not imculidate any claim, if it shall be shown. 
not to have been reasonably possible to give  .wch notice and that noficc 
was given as soon as was reasonably possible." (Italics ours.) 

I t  will be noted that  under the standard provisions in  policies, where 
time limit is fixed, yet the General Assembly realizing that  a hard arid 
fast rule should not always be applied, put i n  the above provision to 
meet varying contingencies that  might arise. ,llthough the above pro- 
vision was not cited to this Court, in the case of lllezuborn v. Assurance 
Corpwuf ion ,  198 N .  C., a t  p. 158, yet this Court held: "The expression 
'immediate written notice,' as used in the policy, we apprehend, was 
intended to impose upon the plaintiff tlie esercise of reasonable dili- 
gence in  giving the required notice, which, under the apparent ~veight of 
authority, should be measured by his ability and opportunity to  act in 
the premises. C'arey v. Farmers, etc., Ins. Co., 27 Ore., 146, 40 Pac., 
Dl; Rhyne u. Ins.  C'o., 196 K. C., 717, 147 S. E., 6." Under C. S., 6479, 
supra, latter part  subsec. 4, we find: "If Form (A)  or Form (C)  is used 
tho insurer niay a t  i ts  option add thereto the following sentence: 'I11 
event of accidental death immediate notice thereof must be given to the 
insurer.' " 

The defendant contends that  under the policy contract sued on filing 
of proofs of disability mas a condition precedent to  the attaching of lia- 
bility. We cannot so hold. The  Rhyne  c u r ,  supla,  was thoroughly con- 
sidered by this Court, and we see no reason to change our opinion. There 
is no question made, and it is  admitted that  plaintiff's intestate paid all 
the premiums demanded by defendant for disability benefits to plain- 
tiff's intestate when "wholly and continuously disabled by bodily in- 
juries or disease other than mental and will be permanently, continu- 
ously and wholly prevented thereby from pursuing any occupation 
whatsoever for  remuneration or profit," etc. 

Plaintiff's intestate under the provisions of the policy was clearly 
entitled to be paid from the time lie mas "wholly and continuously dis- 
abled," ete., but defendant contends that the policy contract, although 
the premiums have been paid, for the disability, as fouiid by the jury, 
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occurred 1 April, 1927, that  there is a condition precedent that  makes 
the filing of proofs necessary before liability attaches. The  defendant 
was paid for the disability benefits and there was disability conlmencing 
1 April, 1927, and continued. The defendant's contenlion, under the 
facts of this case, is  too technical. I f  we should so hold, the policy 
contract would be as it were a body without a heart. 

With the l a ~ v  settled in this jurisdiction, as above st,ited, what mas 
tho evidence? The battle waged in the court below .,was over these 
issucs. W e  set them forth v i t h  the answers by the jury:  "(1) Did Ney- 
nardie Nelson, the insured, become wholly and continuously disabled by 
disease, other than mental, and was he permanently, continuously and 
wholly prevented thereby from pursuing any occupation whatsoerer for 
remuneration or profit, as alleged in the complaint? dn2,wer: Yes. ( 2 )  
I f  so, from ~ r h a t  da te?  Answer: 1 April, 1927. ( 3 )  If he became so 
disabled prior to  17  October, 1928, was he  continuously so insane that  
110 was incapable of, and unable to  furnish proof of sue1 disability, as 
required by the terms of the policy, or to procure some cine to  do it for 
h i m ?  Answer: Yes. (4) I f  so, from what date? Answer: 1 April, 
1927." 

I t  is the settled rule of practice in  this jurisdiction that, on a motion 
to nonsuit, the evidence which makes for the plaintiff's claim and which 
tends to support his cause of action, whether offered by i he plaintiff or 
elicited from the defendant's witnesses, is to be taken and considered in 
its most favorable light for. the plaintiff, and he is  entitl?d to the beae- 
fit of every reasonable intendment upon tlie evidence and every reason- 
able inference to be drawn therefrom. 

The  evidence in  the present action tended to show: That  the family 
of plaintiff's intestate was unaware of the provisions of the policy until 
plaintiff's illtestate's son and brother-in-law, who had chargr of plain- 
tiff's intestate's business, the Nelson Vertical Paper  Cutler Co., had to 
pay a premium on the policy and went to  the lock box and got the policy 
and found it was a disability benefit policy. I n  answer to a telegram 
sent defendant's assistant manager, the defendant answe-ed as follotrs: 
"Greensboro, IT. C. W. A. Johnson, Nelson Vertical Pape r  Cutter Co., 
Littleton, N. C. W e  were advised last week by our Ral~bigh office that  
X r .  Selson was incapable of managing his affairs, and 1,equested them 
to advise family to have a guardian appointed, as disabilii y benefits can- 
not be paid except to guardian. We have been holding file arvaiting 
guardianship papers. Letter follows. Jefferson Standard Life Insur-  
ance Co." 

Plaintiff was appointed guardian, and total and permanent disability 
information was submitted to defendant on 17 October, 1928. From that  
date until plaintiff's intestate died the disability benefits mere paid by 
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d e f e ~ ~ d a ~ ~ t  to plairitlff as  guardian. Tliis ac t io i~  is for  the disabilitj 
heliefits prior. 111 the i~ i for rna t io i~  furnished defelitlant, on 17  Octob(ar, 
1928, n e  find: " (7)  G i ~ e  ~iaiiies and addresses of attending physicialis: 
I ) r .  L. li. Justis, Littlcton, N. C. (8)  State fully all syrliptoms 111 

\-our t o l ~ d i t i o ~ ~  from its bc~pmi l ig  to the present tirile-ncab~icss, erup- 
t ~ o n s  on handi  a ~ ~ d  feet. ( 9 )  011 what date ne re  you forced to g l r r  up  
your occupa t io~~  or n o r k ?  Feby., 1927. (10) you non confilltd to 
\olu. betl! Yc>s. Home l Yes. I f  so, how lor~g lla\.e you bee11 so ( W I I  

tilied 1 P r a c t i c d y  entire t ime slncc Feby., 1927-horlic and bed. ( I  I ) 

Ha\.? you bccw all inmate of a hospital, asylum, saliitariur~i, hori~c,, or 
l~ca l th  resort of any kl11tl 2 I f  SO, gi \  c date's, 1)lace full particbulars. 
W o ~ l i i r ~ g t o ~ l  Sanitarium, TI'aslli~~gtoi~, I). C., 9/6/27. Tuclwr Sxlll- 
rariurrl, H l c l ~ r ~ l o ~ ~ t l ,  Va., 5/27/27." Tliis was acconlpariled by F r i e ~ ~ d ' h  
i tatcmle~~t,  ill p r t  as follons : "(7) JTlleu did his present illrit~si Lcgl~i ' 
. \ l ~ ) u t  3 3c>ari ago. (8) What  is the nature of his presrlit ~ l l ~ l e + ~  ! (As11 
oral dc~bility, superinduced, 111 my opillioli, by pellagra. ( 9 )  I s  111, a t  

tlw p r twn t  time ilriproring? C'au't sa?-. (10) I s  he, ill your opillioll, 
r o t ~ ~ l l j  : I I I ~  perrnal~rrltly incapacitated from folloniug any huzil~c+ 01 

profe>iioll for  gaiu or profits! Yes." The claimant's s tatrme~lt  n a i  
i ig~icd by plaintiff's intestate, but prepared by the bookliecycx for p1a111- 
t~f f ' s  cornpaliy, with pl:ii~~tiff's illtestate's son and 111 thc~ ahwtrw of 
plaintiff's intestate. 

Plaintiff's intestate's physician a t twded h n i  from b Smcwbcr ,  1926. 
IIc liad pellagra, coriiplicatetl by n m ~ t a l  syi~iptoms. Tlw p h y s i c i a ~ ~  tw- 
tifietl : ''111 niy opinio~l, Mr.  Nelso~l n a s  c~o~~t i i~uous lq .  t l iwl) l (~ l  from t l i c  

\tli of No~enibcr ,  1926, hecause 11c 11 as liot rational or ~ p p a r c w t l ~  
ratiorial, long cnough, 1 do iiot thilik, to traiiiact any busir~ess t l ~ t  
\\oultl 1~cl sati5factory. 1115 pliysiral conditioil, t l u r l ~ ~ g  that  time, n:iz 
\ w j  poor . . I t l o r i ' f  f h ~ ~ t l ;  /ti had t A c  a b d i t y  t o  a f f e n d  f o  bust- 
trcr\c, phjloit ul o~ t t ~ ~ t l f a l ,  from that  time uutil 17 October, 1928. 111 
III? opi~lion 1 1 ~  1tu5 physl tnl ly  u r d  m ~ r r f a l l y  d ~ < ~ a s f ~ c l . "  Thc tlefcnilai~t 
iitllr~ittcd :111tl 1)aitl disability bellcfiti from 27 October, 1928, w11c.11 
guxrdiali n a s  appoilltetl unti l  his death. 

Similar tc~sti111on-y \\as g i ~  ell hy hi5 n ife, t n o  solis, brotl~er-111-lan. arid 
t l~uggi>t .  ITis n i f e  was askcd thc following: ''MT1~at, ill your opinio~l,  
v i ~ i  h i i  ~ ) l~ys i ca l  condition at  that time, with rcipect to ability to fol- 
10x1 :111y owupation for rc inu~lera t io~l  or profit? -1mwer.  I l c  was both 
~l lsc~hl t t l  tnenful ly  a n ( /  physi tul ly ,  I ki~ow,  to pursue any occupation. 
I c/o trot rc thon i h u f ,  I Xno~r  t h a t .  Q. 130- long tlitl that  conditioll 
c ~ o r ~ t i ~ l n e l  A. I t  grew worse all the time, and we usually had all at- 
tcr~dant  ni t l i  him all the time, becausc he had these liallurinatior~i or 
tlelu\iolli id1 the time, and of course wr nere  afraid for  him to go any- 
nhcre, aid 1 \I atclied lhr l  all the time, or one of the boys watched him 



o \ t i l . ~  ~ligllt.  IT(' l1:1(1 :I (+olor(~l  lnau all tlic time mcept \illell one of thc 
i i o j  \\ as I\ 1t11 him." Thehe :rnd silllilar qnestioils :lilt1 allswers \\.erc2 

tl1111k tlltare \ \as 110 error. 
K t 2  (lo ~ io t  t l~ i l~ l r  t11:rt h'tui t lc~y c. L Z ~ I ~ I L ' T  C'O., l b 4  X. Cj., 302, npplica- 

t le f t~ i~( l :~ l~ts  c*o~~tt~ll t lc~I t11:it tcxitir~loi~y to t l l v  c+l'ect that  ho ' \ \as  c ~ r a ~ y '  or 
'11ot I I O I , I I I : I ~ . '  \\.:IS t11(, S ~ : L ~ C ~ I I I P I I ~  of :I 1)ositiw (wuvlusio~l, 01, f:ict> a11(1, 
for this rcilso11, i~lcolr~l)t~tclit.  But ill this iurisdictio~r i t  i s  i~st:rl~lishetl 

thc. groul~tl that his r t s t i~~ iony  is a illere c q r w a i o ~ ~  of ul)illioll. dl( .I ,cary 
i.. A\~or, t t t .ot~l .  84 S. C. ,  236 ; I V L  re ,~ ' tocks .  I 75 S. ( '., 1 2 1  : I n  I , ( ,  H,~~/rc.lr . 
I T 2  S. C'., 522. One uot ail expert may g iw ii11 o ] ) i ~ ~ i o ~ ~ ,  fon~ltlivl u p o ~ ~  
oi)sr~l~\.:ltiotih, tl~irt n r t ~ r t n i i ~  pcrsou is ~ E L ~ I C  or i t~sa~ ic~ .  Ilrlii/alt~c.r 1 % .  I l u ? n -  
i l i o t r , .  126 S .  C'.? 470; C'1ai.y 2). Clary,  24 If. C., 78." 

Fro111 tliv finding of the jury that  thc'disability took placc 1 April. 
1927, I\ c th i r~k that  the .refus:rl to g i ~  e t w t a i ~ l  instructlolls ~)rapctl  h j  
defentlant becomes immaterial. The coiitel~tions of thc ~ a r t i e s  wprt, 
f:~irly g i ~  ( > I I  ail11 tllc charge covered all the mirterial aspc!cta of lan 1~rc'- 
wi~tc~tl I)? thc, e\idcncr. The  issues submitted were proper from thc 
plwtli~lgs : I I I ( ~  tletrrminative of the caontroversy. The  charge does not 
i n l p i ~ ~ g ( ~  C .  S., 564. Taking the charge as  a whole, we do not thinL 
there was any error in not giving the prayers for instructions as p r a y t l  
for  b~ dcfendant. Taking the evidence in  the light most favorable for 
~~ ln i l~ t i f l ' ,  011 all the evidence, it mas amply sufficient to support the 
T twlivt. III thrx judgment there is 
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.\ I' 'I 'HORPE AND W. S. ~ V I L K I X S O K  v. HEXKY ('. PARKER,  
.TOHIS L E G G E T T  AND JONAS JONES.  

(Filed 17 September, 1930.) 

Estoppel B ItJudgment roll may be introduced in evidence as estoppel 
without pleading such estoppel where it is not relied on as defense. 
.I former juctgmcnt involvii~g the same cuutroverted title to lands be- 

t\;.ccXll the parties under wlionl the plaintiffs and defendants claim t i t l~ .  to 
t h e  locrts irt quo may be introduced in evidence by the plaintiif ah ;LII 

~~s to lq~ t~ l  without pleading ;rn estoppel by judgmcxnt. although \\.hen rcliwl 
I I ~ K I I I  ; I +  a defense i t  must Iw pleaded. 

c 'oh .\on. J . .  not sittin-. 

CIVIL A C X I O A ,  b ~ f o r e  C ' O ( L ' ~ I ,  . \ ~ c I u I  Jz (dq( ' ,  at hlar(6LL Special Tcr111, 
1930, of KASH. 

The  plaintiffs, ullc.ging that  they were tenants in colmnon of the laud 
111 ( ~ o i ~ t r o v ~ r s y ,  imtituted an action of ejectment against the defendant*. 
I'he plaintiffs claim title under Cornelia Parker  Bullock, and intro- 

(lucetl the judgment roll in a former case entitled Cornelia Parker Bul- 
lock u.  Jeffrey Parker, under whom the drfendants claim title. Tlie 
clefendants objected to this eritlence. The tr ial  jl~dgc. gale peremptory 
instructions to the jury, and from the verdict in f a lo r  of plaintiffs the 
defrndants appeal. 

H a t f l e  Le. Wins low and 1.1'. 8. Il'rlkrnson, J7,., f o ~  ylaintltfs 
2'. 1'.  l 'horne f o ~  defendants.  

I'm C'LTKIAM. The plaintifis introduced the judgment roll in a former 
csase between the parties under whom both plaintiffs and defendants re- 
\pertiuely claim title. This evidence rras relied upon as an  estoppel. 
Th,. defendants objected to the introduction of the eviclence upon tlw 
g r o ~ m d  that the estoppel by judgment was not pleaded, but the law has 
1,een scttled contrary to the conte~ltiorl of the tlcfendants. Stanc ill c. 
JcoI(P. \ ,  126 S. C., 190, 35 S. E., 2.25; A l l o ~ t l y  P .  TITiX.e, 181 N. C., 509, 
107 S. E., -1-57; Dullard a. insurance ('o., 189 N. C., 3.2, 1 2 6  S. E., 179 
These decisions hold that  the record arid judgmel~t, in a former action 
11etwc~c~rt the same parties or their privies, i l~volring title to the s:imc> 
trxet of land, may be offered in evidence, although ]lot pleaded ill th(. 
vomplaint ; but when an estoppel is relird up011 as :r. tlefense, it must bv 
pleaded. 

No error. 

C O N ~ ~ O R ,  J., not sitting. 
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\\'. H. IVEY. ADMISISTHATOK OF \VILI,IAM HENRY VAI,J4N'PINE, DECEASED, 
\-. I.XSTERN ('OTTON OIL COMPANY. 

(Filed 24 September, 1930.) 

Master and Servant C k E v i d e n c e  in this case held insuff~cient to be sub- 
mitted to  the jury and nonsuit was proper. 

Evidrim tentfill:: to sliow that the deceased was erullloyed by the de- 
it~l~tl:uit to kw11 seed from cliolii~lg steel tunnels in the defendant's seed 
Ilouse, ant1 that the dwet~srd was foulld dead in the bulk of seed, without 
rridt311c~c of  a slidc~ of seed precipitating the deceased int, the tu1111e1, bu t  
to the, ~ o ~ ~ t ~ ' u l ' y  t l ~ t  the cleceased's yitchfurk \\.as stitkillg 111) ill th(' st'ed 
i i t  th t ,  111out11 of  t l ~ c ~  tnmc~l after the accitleut, \\-it11 testimony of a ljhysi- 
cii111 \v11o t i ~ i ~ l ~ l i l ~ t d  the 11o(lj~ that he c.oultl not tell whether the cleceasetl 
(lied from Iw:~rt failure or smotlieri~~g, with further e.ridence that the 
seed Ilonst* \\;IS 11rol)rrly c.o~~structetl and the metllod;s of \\-ork \\.tsrt> 
al)l)rowtl :~ l i c l  i l l  pel~erul use, is Iccld: insufficieut to be subrnittecl t o  111e 
jury, autl tl~~frutl;~ut's motiol~ as of nunsuit \\.as yroperl~ allo\ved. 

('1~11, AOTIUA, before Snzall, J., a t  J u n e  Term, 1930, of HALIFAX. 
'I'hc> tlefe~lctant owled and operated a swd h o u s ~  in Weltlorl. This 

llouse is  about 600 feet long, 60 feet wide, and 50 feet h gh, and during 
tlio operating seasol) is kept practically full of seed. Tl  e seed are con- 
veyed to said seetl house by ~llechai~ical  conveyers whic l  take the seed 
up and dump tlieni in the top of the house by means of a chute which 
c>i~tws the house 011 the west side near the top. dlorig the center of the 
roo111 there is a stccl tunnel co~~st ructed  over the conveyers, whicli carry 
tlie seetl frolu tlie seed house, ill order to protect the norkmeu feediug 
seed into the collveyers. The  sides of the tuniiel are ope11 for a space of 
about t x o  feet above tlie floor in order that  seed may roll into the con- 
veyers through this openillg. Employees are stationed il side the tur~riel 
caharged with the duty of preventing the seed from c h o k i ~  g the openi~lgs. 
111 December, 1968, the deceased Valentine was working on top of the 
seed arid assigned to the duty of keeping the seed away from the gin 
c.liute. The pile of seed apparently was approximately forty feet high. 
1 1 1  order to perform his duties tlie deceased used a pitchfork to throu 
tlie seed into a funnel-shaped hole extending from the top of the pile 
of b w d  to tilt. floor. witlless for plaintiff testified : "13vrrytliing was 
\vorkiug all right u11e11 somebody's hat  canie where 1 was feeding. 1 
1)ickd it up  ant1 looked at it. I t  came on down 011 the scwl from wl~ere  
Val(~ntirw was standing. . . . I picked it u p  and turned i t  over 
an~d rill1 to tllc door nliere the illall who r u m  the elevator was arid asked 
Ilim wliose liat it was. H e  said it was Valentine's hat." I n  a few 
~ l ~ i ~ ~ u t c s  tl~cs 1)ody of the deceased rolled dowli with tlic seed liear the 
conveyer. "Wlie~l Valwtille came dow11 with the seed his f a w  !+as ill1 
hweaty and muf f  and cotto11 seetl mere in his mouth when they got 
him up." 
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There was evidence that the pitchfork used by the deceased was stick- 
ing up in  the pile of seed at  or near the place where he was working a 
few minutes before he disappeared. 

Dr.  Lassiter, a physician, was called and made an effort to resuscitate 
the deceased by artificial respiration. The said physician testified: "I 
do not know for sure whether he died from being smothered or from 
heart failure." 

The uncontradicted evidence tended to show that  the seed house was 
properly constructed for  the business carried on, and that the methods 
of doing the work were approved and in general use. 

At the conclusion of the eridence there was judgment of nonsuit. and 
the plaintiff appealed. 

Travis  & Travis  for plaintiff. 
S p r u i l l &  Spruill and George C.  Green for deferulanf. 

BROGDEE, J. The only question of law presented is whether thrrc \$as 
sufficient evidence of negligence to be submitted to the jury. The sole 
element of negligence relied upon as a basis of liability is whether the 
cotton seed caved in, thus precipitating the body of plaintiff's intestate 
into the funnel where he was smothered by the crushing flow of thr 
seed. The evidence, however, does not disclose a slide of seed at the 
time the body of plaintiff's intestate mas discovered. Indeed, the 1111- 
contradicted testimony tends to show that the fork used by the de- 
ceased was standing up in the pile of seed at  or near the place where he 
was working a few minutes before his body rolled into the tunnel belon. 
This physical fact tends to negative the theory of a seed slide into the 
funnel. Furthermore, the physician who examined the body shortly 
after death declared that ho  as uncertain whether the deceased ('died 
from being smothered or from heart failure." Therefore, the evidence 
viewed in  a liberal light, fails to disclose the essential fact of negli- 
gence as the proximate cause of the death. Thus; ultimate liability rests 
exclusively upon conjecture. Under such circumstances the rule of law 
established by a n  unbroken line of judicial declaration is that "evidence 
which merely shows i t  possible for the fact i n  issue to be as alleged, or 
which raises a mere conjecture that it i s  so, is an  iixwfficient founda- 
tion for a verdict and should not be left with the jury." 8. v. Vinson,  
63 N .  C., 335; Wittlcowsky v. TVasson, 71 N.  C., 451; Byrd v. E'spress 
Co., 139 N.  C., 273, 51 S. E., 851; Warwick v. Ginning Co., 153 N. C., 
262, 69 S. E., 129; Pangle v. Appalachian Hall ,  190 N .  C., 833, 131 
S. E., 42; Wilson  v. Lumber Co., 194 N .  C., 374, 139 S. E., 760; S. c. 
Swimon, 196 N. C., 100, 144 S. E., 555. 

The case at  bar is somewhat similar to Wanodclc v .  Ginnilrg Co., 
supra. I n  that case "the seed slipped or gave way and plaintiff's foot 
was drawn into the convryer and injured.'' Recovery was denied upon 
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the theory that  the plaintiff had equal knowledge with the defendant of 
the conditions surrounding the work and was permitted to do his work 
in his own way-the Court remarking, "There is no special knowledge 
required to throw the seed in a hole." 

Upon the whole record, we are of the opinion that  the judgment of 
nonsuit was proper. 

Affirmed. 

.JOHS J. FII+CI,I)S r. EQUITABLE LIFE ISSURASCE COMPAXT. 

(Filed 24 September. 1980.) 

Remora1 of Causes D a-Amount in controversy in this caste held not to be 
sufficient for removal to  Federal Court. 

Upon a petition and bond for the removal of a cause from the State to 
the Federal Court on the ground that more than three thonsand dollars 
is involved, the test is the value of the property of n7hil,h the defendant 
may be deprived by the judgment demanded, and not the amount of the 
claim of the plaintiff, but where in a n  action on a diinhility clause in  a 
life insurance policy the demand is for installlneuts alleged to hare 
alreatly accrued thereunder, in an amount less than the jurisdictional 
limit, the petition for removal is properly drnied, a1thon;:h tlie defei~tlallt 
may conteqt its liability for fntnre instnllintwts in tlie l~rrsent action 

CIVIL ACTION. before Small .  J., at August Term, 193C, of J O H ~ T O X .  
The plaintiff alleged that on 9 Ftbruary ,  19211, the defendant issued 

to him a life insurance policy in the sum of $5.000, and that said policy 
contained a total and ~ e r m a n e n t  disabilitv clause for which an  addi- 
tional premium was required. Said disability clause provided in sub- 
.;tance that in tlie erent the insured should become physically or nien- 
tally incapacitated '(to such ail extent that  he is and will he wholly and 
presumably permanently unable to engage in any occupation or perform 
any work for compensation of financial value, and furnishes due proof 
thereof and that  said disability has then existed for  sixty days, the 
Society, during the continuance of such dis:ibility, will waive payment 
of any premium payable upon this policy after receipt of such proof, 
m d  will pay to the insured an  income of six hundred dollars a year, 
payable in monthly installments." The policy further provided ('if the 
insured should fai l  to furnish satisfactory proof of disability or if i t  " & 

appears a t  any time that the insured has become able to engage in any 
occupation for remuneration or profit, no further premiums will be 
waived and no further income payments will be made hereunder on 
account of such disability." 

I t  was further alleged that  the plaintiff became totally incapacitated, 
and that  the defendant paid certain installments unti l  9 May, 1923, and 
refused to pay any installments thereafter. 
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I n  September, 1923. the plaintiff instituted a n  action to recover 
income installments as provided by said policy. After an appeal to the 
Supremr Court, reported in 195 N. C., p. 262, plaintiff recovered, and 
tho judgment was paid by the defendant. 

Thereafter, on 5 August 1 9 B ,  the present suit was instituted for thr  
purpose of recovrrine; $2,930, SRlIle being installmrnts accrurd under 
said policy from 1 Octobcr, 1924, up  to the date of institution of this 
action, to wit, 5 Alugust, 1929. 

I11 apt time the defendant filed petition for renioval to the Federal 
Court, specifying as a ground for removal that  the defendant was a 
foreign corporation, arid that the amount in controversy exceeded $3,000 
exclusivc of interest and costi. The  defendant contends that  the validity 
of the policy itself and liability for future installments are a t  issue, and 
that, therefore, more than $3,000 is involved in  this suit. The  clerk of 
the Superior Court denied the petition for removal, and the judgment 
of the clerk was affirmed by the tr ial  judge. Thereupon the defendant 
appealed. 

J .  Ira Lee, II'. 11. Xassey, James D. Parlcer and G. A. Martin for 
plaint if. 

S. BTOWPL Shephe~d a n d  Il'infielrl H .  Lyon  for def~ntlant.  

PER CURIAJI. I n  cases involving removal to  the Federal Court on the 
ground that  more than $3,000 is  involved, the test is the value of the 
property of which the defendant may be deprived by the judgment de- 
manded, rather than the amount of the claim of plaintiff alone, where. 
of course, such claim upon its face does not exceed the jurisdictional 
limitations. Harrison v. Allen. 152 N. C.. 720. 68 S. E.. 207. , , 

I t  appears from the conlplaint that  the policy of insurance provides 
that if the insured shall a t  any time become able to engage in any gainful 
occupation or shall fai l  to furnish satisfactory proof of continuance of 
total disability, then in such event the defendant is  under no obligation 
to waive premiums or pay income installments. 

The  cause of action stated in the complaint is  for installments alleged 
to have accrued under the policy from 1 October, 1924, to 5 August, 
1929. These do not exceed the jurisdictional limit. The  defendant can 
contest its liability therefor, under the express terms of the contract, 
not only in this action, but in any subsequent action for future install- 
ments. Hence, the only property which the defendant may be deprived 
of by the judgment demanded in this action is the accrued installments, 
aggregating $2,930. Therefore, the petition for removal was properly 
denied. Wright v. Insurance Co., 19 Fed. ( 2 ) ,  117. 

Affirmed. 
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FLOWERS v. CHEMICAL Co. 

(Filed 24 September, 1930.) 

B ~ ~ a ~ ~ d u l e n t  Conxcjanres A d-Debtor \\hose assets e \ reeJ  his indebted- 
ness is not  i n w l r e n t  and  his ron\ryance may not be svt aside. 

A dehtor is not incolvent within tlre intent and 1nca11i11g of the statute 
nhen his entire aswts  equal or e\cwd his entire indebtt~dnes~, and nhere 
n sollent debtor conleyi practically :]I1 of Iris property o sccnrc n pre- 
existing debt, haring other creditors nt the time, it  (lops not create a 
))reference within the intent and meaning of C'. S., 1GL1,  nor is it in 
~ f f e c t  an as\ignment for the benefit of credltorq requiring n filing of an 
inventory ~ i t l i i n  t l r ~  n i ~ : ~ n i n g  of ( '  S. 1610. :ind judgnreri tor dcfent1:lnts 
in  an actio~l to set aside such conveyance i~ proper, and he'd further, there 
was no sufficient evidence of intent to defraud rretlitors to warrant thr  
submisqion of a n  issue thereon 

,IFPEAL by plaintiffs f r o m  Cowper, f l p ~ c i a l  J ~ r d g ~ ,  and  a jury, a t  
?rIarch T e r m ,  1980, of WAYKE. N o  e n o r .  

T h i s  is  a n  action brought by  plaintiffs against d ~ f r n d a n t s  t o  set aside 
a deed of t rust .  T h e  i s w c s  submitted to the  jury and their  answers 
thereto, were as  f o l l o w  : 

( ' 3 .  D i d  the defendant, J. W. P a r k r s ,  on 4 Junc,, 1927, esecute a deed 
of t rust  purpor t ing  to  sccure a prrPsis t ing intlebtcdncss tcl the  American 
A\gricul tural  Chemical C o n ~ p a n r  ? A I ~ S T V P ~  : Yes. ( B y  admission.) 

2. W a s  t h e  defrr ida~it ,  J .  W. P a r k e r ,  inso lwnt  on I- J u n e ,  19271 
Answer : No.  

3. D i d  the defendant, J. UT. P a r k e r ,  011 said date  owe other  unse- 
cared creditors not protected by  said ins t rument?  ,1nsww: Yes. 

4. D i d  said paper-writing or  deed of t rust  c o ~ l t a i n  a n d  convey all  o r  
practically al l  of J .  W. Parker 's  p roper ty?  A n s v c r :  Yes. 

5. D i d  W y a t t  E. Blake, trustee, file in ren tory  as  sequ red by s rc t io~ l  
1610, C. S. of X o r t h  Caro l ina?  ,111swer: No. (By achi.;sion)." 

J .  Faison l'homson for plaintiff. 
P a ~ d  R. E d m m d s o n  and Hugh Dor fch  fo,' defendants. 

CLARKSON, J. W e  can find i n  the record no sufficient evitlencc to be 
submitted to  the  j u r y  t h a t  t h e  deed of t rust  was made  wi th  intent  to 
def raud  the creditors of J. W. Parker ,  therefore the  court  below was  
correct i n  refusing t o  submit  the  issue. J. W. Parker ,  who made the  
deed of trust,  a witness f o r  plaintiffs, testified: "I did n3t execute this  
deed of t rus t  intending to perpetrate  a f r a u d  on m y  otiler creditors." 
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W e  can see no  error in the judgment on tllc issues as found by thc 
jury. TYalZacs v. Phillips, 195 N. C., 665; Bank u. ,lLackorel7, 19.5 
N.  C., 741. 

I n  Cowan, v. Dale, IS9 N. C., a t  p. 686, citing ilunierous authorities, it  
is said:  "The chattel mortgage did not create a preferelice n i th in  the 
meaning of C. S., 1611; but the plaintiff asserts that  in effect it was an 
assignment for the benefit of creditors and void because the trustees or 
mortgagees did not file an inventory as required by section 1610. I t  hac 
been held that  where one who is  insolvent makes a mortgage of prac- 
tically all his property to secure one or more prekis t ing  debts the instru- 
ment mill be considered an assignnlent and the result n-ill not be cl~argetl 
by the omission of a small par t  of his  property; but to apply this doc- 
trine it is necessary to show that  the grantor mas insolvent; that  the 
secured debts were preexisting, and that  there were other creditors." 

The court below charged the jury as follo\vs: " - h d  the court instructs 
you that  the words 'solrent' and 'insolvent' respectirely nieans 'able' or 
'unable' to  pay, and whether the word be used to define the condition of 
a deceased's estate or the financial status of a living person, its significa- 
tion is  the same; it means inability to meet liabilities aftcr converting 
all of the property or assets belonging to a person into money a t  the 
market price and applying the proceeds with the cash which the party 
may have, if any, to the payment of debts. Solvency or insolvency de- 
pends upon whether the entire assets of a person equal the value of his 
total indebtedness. I f  the entire assets of a person equal or exceed his 
entire debts he is  solvent. I f  his entire assets are less than his m t i w  
indebtedness, he is insolvent." 

Plaintiff excepted and assigned error to the above charge. This can- 
not be sustained. This charge, in substance, is taken from Xining Co. 
c. Smelting Co., 119 K. C., p. 418, citing numerous authorities, and we 
see no reason to disturb it. I n  fnct, we repeat what n a s  further said ill 
that  case: "It would prove subversive of settled principles, a i d  would 
tend to impair credit-and embarrass trade, to g&r our sanction to a 
definition of an  insolvent that  would bring within the class of nhich it 
is descriptive every person, natural  or artificial, who in the course of 
active business is  unable to mclet the dcmands of creditors without bor- 
rowing money." 

We do not think the other exceptions and assignn~elits of error made 
by plaintiffs tenable. W e  see no prejudicial or reversible error. On the 
record we find 

N o  error. 
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STATE v. HATTIE BURKE. 

(Filed 24 September, 1930.) 

Profane Language X &In this case held: evidence that place where de- 
fendant used profanity was a public highway was su5c4ent. 

Where an owner has plotted his lands into lots with dividing streets 
and has sold some of the lots, there is a dedication to the public use as 
between the parties, and where in :I prosecution for using profane or 
indecent language upon n public highway i n  the hearing of one or more 
persons, the evidence tends to show that the defendart used profane 
language in the hearing of others on a street so dedicated, that the street 
had several houses thereon and that the adjacent owners had worked thr 
street and that it h:ld been used by the public for a pcrioc of ten or more 
years, the evitleiice that the h igh~i iy  was public within the meaning of 
the statute is sufficient to be submittetl to the jury :md s wtain a verdict 
of guilty. 

APPEAL by defendant from Cranmer, J., and a jury, at Ju ly  Term, 
1930, of HERTFORD. N O  error. 

Attorney-Genera2 Brummitt and Assistant '4ttorney-Ge~~eral Nash for 
the State. 

C. TT'allace Jones and Lloyd J .  Lawrence for defendant. 

CLARKSON, J. T h e  defendant was charged with violating C. S., 4332. 
This section, i n  part, is  as follows: "If any person shall, on any public 
road or highway and i n  the hearing of two or more perssns, in a loud 
and boisterous manner, use indecent or profane language, he shall be 
guilty of a misdemeanor, and upon conviction shall be finzd not exceed- 
ing fifty dollars or imprisoned not exceeding thir ty days," ctc. (Cer- 
tain counties exempted.) 

Tho defendant was tried and convicted on a warrant  duly sworn out 
before a justice of the peace. F rom the judgment of the justice of the 
peace defendant appealed to the Superior Court. The  defendant was 
there tried de n o w  and convicted by a jury, and appealed from the 
judgment rendered to this Court. 

The  only material exceptioll and assignment of error made by de- 
fendant, necessary to be considered, was to  the charge of the court below 
holding that  the evidence was sufficient to be submitted to the jury;  
that  the place where the language was used was a public road or high- 
way. T h e  prosecutrix, Sadie Manly, testified on this aspect: "I live in 
Cofield, in Hertford County. I was a t  home on the afternoon of 3 July,  
1930; my  home is  located on a street or avenue i n  Cofieltl. The street 
on which I live leads from the Cofield-Ahoskie county road to a field, 
and my home is  located about 100 yards from the Winton-Ahoskie road. 
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There are only four homes on the street, one of which I occupy. I have 
lived at  my present home for about ten years and this street has been 
open all of that time, and the street on which I live has been used b\ 
the traveling public for the use of autonlobiles and other vehicles for thr 
whole time that I hare lived there. . . . Cofield is not an incor- 
porated town. This street is kept up by those of us living on it. This 
street has never been worked by any of the road authorities and all the 
work that has been done on it in the ten years that I have lived on it has 
been done by my husband and Vivian Nickens, who lives next door to  
me." 

W. A. Perry testified : "The street or avenue on which Sadie Manly 
lives has been opened for sixteen years. I have lived within two miles 
of Cofield all my life. I carried the chain when this strcct was surveyed 
sixteen years ago. X r .  Williarps owned the land and cut it u p  into lots, 
and laid out this street for the use of the public and those who bought 
lots on it. This street has been used by the traveling public for the past 
sixteen years, and it is wide enough for two or three cars to pass. I t  is 
connected with the minton-Harrellsville road, and you can travel all 
the way from the bofield-8hoskie road to the Winton-Harrellsville 
road." 

There is no question made as to the evidence being sufficient to be 
submitted to the jury as to the other ingredients of the offense. So the 
sole question: was the place a public road or highway in contemplation 
of the statute? We think so. 

We do not think that a reasonable construction of the present statute. 
that it can be said, that the only public road or highway is one that 
the public authorities have acquired in the different methods provided 
by lam and worked and kept up by them. 

I n  Wit ison  ~ r .  Dowling, 179 N. C., at 544-5, we find the following: "It 
is the recognized principle here and elsewhere that, when the owner of 
suburban property or other has the same platted, showing lots, parks, 
streets, alleys, etc., and sells off lots or any of them, in reference to the 
plat, this, as between the parties, mill constitute a dedication of the 
streets, etc., for public use, although no t  p e s e n f l y  opened or accepted or 
used by the public. (Italics ours.) Elizabeth Cify 7.. Commander, 176 
N. C., 26; Wheeler v. Construction Co., 1'70 N .  C., 427;  Green v. Xzller,  
161 If. C., 25." Irwin v. Charlofte, 193 N. C., 109. 

The present statute was passed, no doubt, to cover cases of this char- 
acter that the common law did not reach. At common law in 8. z.. 
Chrisp, 85 N .  C., 528, i t  was held that the continued and public use of 
profane oaths, frequently and boisterously repeated, though on a single 
occasion and but for the space of fire minutes, is indictable as a public 
nuisance. I n  the judgment we find 

No error. 
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13. E. BATTEN v. CORPORATION COMMISSION 011' NORTH 
CAROLINA ET AL. 

(Filed 24 September, 1930.) 

Life Estates B bRemainderman must have good vested 1;itle in order to 
bring an action for waste against life tenants. 

I n  an action to recover for waste against a life tenant it  is required 
that the remainderman have a good and not a doubtful  title, and where 
the plaintiff in a n  action therefor claims as heir at law of the  grantor 
who had conveyed the property to B. for life, then to E:.'s children, the 
title of the plaintiff depends upon the death of B. without children, and 
he cannot maintain the action. C .  S., 888. 

APPEAL by plaintiff from Sinclair, J., at February Term, 1930, of 
JORXSTON. Affirmed. 

This action for the recovery of damages for waste, and for the for- 
feiture of the life estate of C. I. Batten, under whom defendants claim 
title to the land described in the complaint, C. S., 888, et x q . ,  was heard 
on plaintiff's motion that the temporary restrainipg order be continued 
to the final hearing and that a receirer be appointed, pentlente lite, with 
authority to take possession of the land and to collect the rents and 
income therefrom. 

From judgment denying the motion, dissolving the res1,raining order, 
and declining to appoint a receiver, plaintiff appealed to the Supreme 
Court. 

R. L. Ra,y, ST., for plainstiff. 
I.  M.  Bazley f o ~  defendant. 

COXNOR, J. Defendants are in possession of the land dlwribed in the 
complaint, claiming an estate therein per autre vie. 

This land was conveyed in 1898, by J. M. Batten and his wife to C. I. 
Batten for his lifetime, and then to his children. I t  was not made to 
appear at  the hearing that C. I. Batten is dead. H e  has no living chil- 
dren and is now 55 years of age. Plaintiff claims title to an undivided 
four-fifths interest in said land, subject to the life estate of C. I. 
Batten. He  is one of fire children of J. M. Batten; three of said chil- 
dren have conreyed to plaintiff all their right, title and interest in and 
to said land. 

I t  is manifest that plaintiff's title, if any, to the rem:iinder in said 
land, after the death of C. I. Batten, is not sufficient to sustain this 
action. Iiough v. Nar f in ,  22 N .  C., 379. I n  an action for the recovery 
of damages for waste, committed by a life tenant, the plaintiff must 
establish a good, and not a doubtful title to the remainder. The judg- 
ment is 

Affirmed. 
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STATE v. C. El. ROSS. 

(Filed 24 September, 1030.) 

Criminal Law F a-In this case held: defendant was twice tried for .wnw 
offense, and judgment is arrested on appeal to  Supreme Court. 

TT'here a defendant is bound over to the Cou~~ty  Court on  tno  \~:11rant\ 
for issuing worthl~ss checks on different dates, and is acquittcd aq to 
one and convicted as to tllc other, and appe'115 to the Sup~rior ('ourt, ant1 
111 the trial in the Superior Court the e1 idence relates to t lw cliiirxr u11o11 
which he had heen acquitted in the County Court, upon the jnr?'.; accept 
~ n e c  of his plea of former acquittal, it is rrror for thr trial rourt to 
order :~nothcr trial, and upun conrictio~~ t h r r ~ i n  t l ~ e  juclcrunrnt 1~111 I K  
arrested on al~pcal 

APPEAL by defendant from B a ~ n h / l l ,  J . ,  at April Tcrr~i ,  1930, of 
PITT. 

('riminal prosecution tried upon a warrant  charging tlic defendant 
~r ~ t h  uttering a i d  de l iv~r ing  to P i t t  Cherrnlet Conlpany on 16 January.  
1929, a $35.00 check in violati011 of chapter 62, Public J,:rn,i, 1927,  g m -  
c,x.ally known x. i  the ('Rad Cherk Law." 

Two arrants \i ere issued against the defendant by J. 1. Smitli, 
1"-tice of the peace, on the same day, onc charging him with giving ;I 

'33.00 check to the P i t t  @lir,~rolet C'ompany in  violation of tlie statutcA 
,111 16 January ,  1029, and the other with giving a $35.00 check to P i t t  
('llevrolet Company in riolation of thc statute on 13 February, 1929. 
l'llr magistrate found probable cause and hound the defendant o ~ c r  to 
tlic County Court of P i t t  County on both warrants. 111 the County 
('ourt he  was convicted on the first \varisant and acquitted on the second, 
a n d  from his conviction on the. first, he appcalcd to the Supcrior Court. 
On the tr ial  in the Superior Court, the evidence related to tlw check of 
13 February, 1929, for the issuancac of wllich the def(wdarlt llad pre- 
~ i o u s 1 ~  been acqu i t td  in the County Court;  nhereupon the jury re- 
turned a verdict of not guilty, accepting the defendant's plea of former 
xcquittal. The  court then ordered anotl~cr trial, assuming, no doubt, 
that  the first t r ial  was a nullity, as the evidence related to the chwk 
(*overed by the sccond warrant  and not to the one corercd by tlie first. 
The defendant entered a plea of ('former jeopardy, for1nt.r accluittal, 
,ind not guilty." 

Verdict : Guilty. 
Xotion in arrest of judgment o~ rrruled ; esccption. 
.rudgn~erit: Fine of $30.00 and tlie costs. 
Defendant appeals, assigning errors. 
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iltforney-General Bruwznzift and .-1 ssistan f .lftorwy-Gmt ~ r u l  X a s h  f o r  
the State. 

Julius BTOZL'TL f o r  def endurf. 

STACY, C. J. It appears 011 the face of the rccord th:tt the defeiidant 
has been tried twice in the Superior Court on the same warrant. He 
was acquitted on the first trial and con\icted on the sccond. The At- 
torney-General confesses error. The judgmeilt will be arrested. S.  c .  
JlcKnight, 196 N. C., 259, 145 S. E., 251. 

Error.  

(Filed 24 September, 19311.) 

Estoppel B a-Party is estopped from nlaintaining position contrarr to 
position taken in former action. 

Where creditors bring suit to set aside a debtor's enc.uinbr:~nce on land, 
nlleging that the mortgage or deed of trust was not bwa fide ant1 that 
the note i t  secured had been paid, and the debtor files n i l  aftitlayit in tho 
action that the note had not been paid, the judgment in t.lc suit works oil 

estoppel against the debtor from maintaining in i~ suit to foreclose the 
same enruiubrance that his affidavit was errol:eoas :mcl tliat the debt  ht~tl 
k e n  paid contrary to his affidavit filed in the l~revions action. D i s -  
triB!cting C'o. v. C'arrnfcafj, 196 S. c., 53, citerl ant1 a ~ ~ p l i ~ d  

APPEAL by plaintiffs from Sinclair, J .  at  P e b r u a r ~  Term. 1930, of 
JOHNSTON. 

Civil action to restrain the defendant from foreclosing certain mort- 
gages or deeds of trust on the ground that  the debts secured t h ~ r e b y  
have been fully paid and satisfied. 
9 similar action was brought in 1929 by a judgimnt creditor of 

fi. G. Rand, alleging that said iastrun~ents wcre riot Lo la fide encunl- 
brances, but that  they had been paid, etc. 9. G. Rand was a party to 
that  proceeding, filed an affidavit denying the allegatiorls of the com- 
plaint, and i t  was finally adjudged in  said action that "the temporary 
restraining order be, and the Panie it; declared tlissolve~l and the said 
R. C. Gillette is hereby empowered to proceed to foreclose the said mort- 
gages, after due advertisement, according to law." 

Tu'. G. Rand is now making the same contention that was made by 
his judgment creditor in  the 1929 suit, to wit, that said instruments are 
not bona fide encumbrances, but have been paid in  the same may the 
judgment creditor alleged in  1929 that  they had been przid. It is not 
contended that  they have been paid since the institutior of the credi- 
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tor's suit,  but  plaintiff says h e  did not read the  affidavit signed by  hi in 
and used i n  t h a t  suit and t h a t  i t  contains a number  of inferences w l ~ i e l ~  
a r e  "not accurate as  stated therein." 

H i s  Honor  held tha t  the j u d g ~ n m t  i n  the pr ior  action was a bar  to  
tho present proceeding, and  dismissed the  action. T h e  plaintiffs appra l ,  
assigning errors. 

Jamcs D. Porker a n d  W ~ l l o n s  & 1T'~llons foi. plaintiff's. 
Tmn G. S f r v o l s  and Abe17 cLi. Shcpard for  t l ~ f e i ~ d a n f .  

STACY, C. J. T h e  judgnlmt  must  be affirmed on authority of nh'tt 
tras said i n  Dzdmbzl t iny C'o. 7,. C'arralr rcy, 196 K. C., 58, 114 S. E., 5::3.  
-1 par ty  is riot permitted t o  take a position i n  a subsequent judicial pro- 
ceeding which conflicts n i t h  a position taken hy l l i n ~  i n  a formcr jutii- 
cia1 proceeding, when the  la t ter  position disadrantages his  ad tc rsa r? .  
l fardison 7;. Everett, 192 S. C., 371, 135 S. E., 258. 

T h e  plaintiff is face to  face n i t h  t h e  Icsson, taught  c ~ r r y  day 111 t h r  
i c l~ool  of experience, t h a t  he carmot safely "run with t l i ~  linrc and hunt  
nit11 the hound." H e  induced the court to  adjudge the iustrunlr~nts  ill 
s u i t  a s  valid and  s u h i s t i ~ i g  l i m i  i n  1920. I f  this  were crmncou,, a- 111, 

ilorrr alleges, h e  has  rlo one to  blame but  11irnwlf. 
T h e  plaintiff m a y  h a ~ e  his  remedy a t  la\:, but  equity I lavi i~v ? heart1 

h11n once n i l1  not listen to liirn now ill r e ~ e r s a l  of h i s  former posltion 011 

the same subject. T h e  d o c t r i n ~  of equitable estoppel is  based on 311 

application of the  goldell rule  t o  tllc e~ ery-day affair. of men. I t  
rciqulres t h a t  one should do unto other, a s  i n  equity arid good consclO1lcc~ 
lie would haye them do un to  him,  if their  position.; n c w  rewrsed.  
1:udtlie v.  Bond,  134  X. C., 339, 70 S .  E., 824. I t s  compulsiou is ourx 
u f  f a i r  play. Sugg v. C'rcdit Corp . ,  196 S. C., 97, 114 S. El., 534. 

Affirmed. 

('.\>II'l:RI,E I<:. SMITH, A D M I S L S T K A T O ~ ~  OF E. I V .  IAXGLEY,  I.. ('. 1.:. SMI'KII 
.LSD V-. E. COBB. 

(Filed 24 Sq~tclmber, 1930.) 

1 .  Appeal and Error C a-Whrre time for serving statement of case 0 1 1  

appeal has expired, trial court is without power to  settle case. 
\There uymn the settlement of the case on appenl by the trial court :I 

~~ontroversy ariscs 1)etwceri the parties as to whether the caw was sen  etl 
wi th in  thca time fixed, or :tllon-c~l. or scrvitr, within such time w:~ivecl, t111, 
duty of the trial court is to find the facts. hear motions and ?nter :rlq~rt) 
priate orders thereon, nu1 whrlt i t  nppr:lrs of record that the case W:IS 

not served in time t h ~  trial court is without power to settle i t ,  ant1 his 
:ttteml)ted settlement will I J ~  disregarded on appeal. 
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2. Same--Where statement of case on appeal is not served in time it does 
not work dismissal and Court will revicw record proper. 

The allowance by the Supreme Court of :I certiomri does not affect the 
time within which the case on nppcnl must bc served, Lnt where tlw ;rp- 
lwllant has not served his case in the ti:ntl fixed or allowed. it does not 
warrant a dismissal, ar~d the Sr~l)ren~t~ Cour t  will rc,vi~n. (he record propcr 
for error, ; ~ n d  in the nbsencr of cvor :il)l~en~ina npo11 it* fave. afhnn t l l e  
jnclgment appealed from 

,'IPPEAL by defendant, Jv. E .  Cobb, from tJohnsorl, i { ' ] ~ ~ c ; c t /  c 7 u d q ~ . ,  a t  
J anua ry  Term, 1930, of PITT. 

Notion by plaintiff to  affirm judgment. 
The case was tried a t  the Janua ry  Term, 1930, P i t t  l i up~r lo r  C o u ~ t ,  

:md resulted in a verdict and judgment for the plaintif:. The  dcfend- 
nnt, TV. E. Cobb, gave notice of a n  appeal to the Suprrnie Cou7.t. By 
agreement of counsel, appellant was allo~ved sixty dngs wit hi?^ which to 
prepare and serve statement of case on appeal, and the plaintiff \ \as 
allowed thir ty days thereafter to file csceptiol~s or counicrcase. Appli- 
cation for certiorari mas made a t  the Spring Term, 1930, of the Supreme 
Court, and allowed, the writ issuing 3 March. 

Appellant's statement of casr on appeal was served i ,Iugust, 1930. 
Fourteen days thereafter, plaintiff's counsel filed csceptions, but pro- 
tested against any settlement of the case on the ground that  "the time 
for s e r ~ i n g  case on appeal espired in April,  2nd the said caw was not 
served unti l  7 August, 1930.'' I11 response to ]lotice, counsel appeared 
before the judge a t  the time of settling. case, r e n e w d  his protest atltl 
moved to dismiss the appeal. 

The  record contains the following ent ry :  "The trial judge did not 
pass upon the question as to whether the case on a p p l d  was served 
within the time fised by law for the serrice of case on appeal, nor 
whether the exceptions and countercnsc filed by the a p p e l l e ~  coristitutcc 
a waiver of such service, deeming this a matter to be passed on by the 
Supreme Court.'' 

8. J .  E v e r e t t  for plaint i f f .  
f l ~ n r ! y  C. B o u m e  f o r  d e f ~ n d u n f  Cobb. 

STACY, C. J. Where there is a controversy a, to whetker the case on 
appeal was s e r ~ e d  within the time fixed o r  allomed, or service a i th i a  
such time waived, it is the duty of the tr ial  court to find the facts, hear 
motions and enter appropriate orders thereon. Holloman v. I Io l loman ,  
172 S. C., 835, 90 S. E., 1 0 ;  Darrus 2'. R. R.,  121 R. C., 504, 25 S. E., 
157; W a l k e r  v. Sco t t ,  102 5. C., 487, 9 S .  E., 485: Cumlnings 7r.  H o f f -  
m a n ,  113 K. C., 267, 18 S. E. ,  170. 
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TRUST CO. O. IXSURANCE Co. 

It appears, without contradiction, t h a t  appellant's statement of case 
on appeal  was not servcd within the  t ime allo\wd by a g r e ~ m c n t  of 
counsel, hence t h e  j l ~ d g e  was without  authori ty  to  settle t h e  case. 
Lindsey v. Knights of Honor, 172 X. C., 818, 90 S. E., 1013;  Cozart 1 .  

dssura,nce go., 142 N .  C., 522, 55 S .  E., 411;  Barber 2;. Jusjice. 138 
N. C., 20, 50 S. E., 445. And h is  a t tempted settlement of the  case, 
without finding tha t  service within t h e  s t ipulated t i m e  h a d  been waived. 
did not  cure  t h e  defect. VcNei l l  v. R. R., 117 N. C., 612, 23 S. E., 268; 
Forte c. Boone, 114 S. C., 176, 19 S. E. ,  632. 

T h e  "case," therefore, as  settled, mus t  be disregarded. C'umrnings L'. 

£lofmalt, supra. 
Applicat ion f o r  certiorari mas made  a t  t h e  S p r i n g  T e r m  of this  

Cour t  and  allowed, bu t  this  d id  riot change the  t ime  already fixed by 
agreement of t h e  parties, fo r  serving s tatement  of case on appeal,  and 
exceptions o r  countercase. 

T h e r e  being n o  case on appeal,  legally settled, does not,  however, 
entitle t h e  appellee t o  have  t h e  appeal  dismissed. Roberfs v. Bus Co., 
198 N.  C., 779; Wa,(lace v. Salisbury, 147 N .  C., 58, 60 S. E . ,  713. But 
as  n o  e r ror  appears  on t h e  face  of t h e  record proper, the  judgment must 
be affirmed. Delaficld v. Construction Co., 11.5 N .  C., 21, 20 S. E., 167 

Affirmed. 

(Filed 4 September, 1930.) 

1. Insurance E d-Where no definite time is set within which insurer is 
to act on application for reinstatement, it must act within reasonable 
time. 

Where no definite time is fised by a policy of life insurance in which t lw 
insurer is to act upon the insured's application for reinstatement of thr  
policy, upon a forfeiture of t l ~ c  policy for ~ ~ o n p a j  mcnt of lrremiulns and 
the insured's applyins for rcinsttltrinent of the policy acvorcl~nq to it\  
pro1 isiom, it is the duty of thc incurer to paqs upon the ;~py) l i l  .~t iou for 
reinstatement within a re:~ron:lblc time, not arbitrarily, but npon rtwsoll- 
able grouilds in the exercise of reasonable prudence and t1ilijienc.r 

2. Same-Whether insurer failed to act on application for reinstatement 
within reasonable time is held a question for jury in this case. 

A provision in a policy of life insurance whereby the insurer ufl'ees to 
reinstate the policy after i t  has become forfeited for n o l i l ~ : ~ y n ~ e ~ ~ t  of 
premiums upon certain conditions, gives a substantial right to the i n -  
sured, and where the insured makes application for reinstatement to the 
general agent of the insurer who issues a conditional receipt for the 
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amount required for reinstatement upon the back of wf ich the insured is 
advised that  if he fails to hear from the insurer within sixty days "notify 
the company a t  the home office": Held, there is no definite time fixed 
within which the insurer is to act upon the application for reinstatement. 
and where the insurer has not acted thereon sixty-tvro days after the 
application, upon the death of the insured and demand by the beneficiary 
for  payment of the policy an issue of fact is raised for the determination 
of the jury as  to  whether the insurer failed to act thereon within a reason- 
able time. 

Insurance J bForfe i ture  of insurance contract,s are not favored but 
forfeiture will be enforced if plainly incurred. 

In  construing a contract of life insurance the law mill avoid a forfei- 
ture for nonpayment of preniiums when this can be done b~ reasonable 
construction, but a forfeiture will be enforced if plain1,y incurred by the 
terms of the policy unless there is an express or implied waiver by the 
insurer. 

Insurance K c-Failure of insurer to act on application for reinstate- 
ment within reasonable time operates as waiver of forfeiture. 

Where an application for reinstatement of a policy of insnranc*. ha* 
been made according to the provisions of the policy, it is the duty of the 
insurer to i ~ c t  tliereun within a reasonable time, and where i t  f i i ~ l s  to W I  

act i t  will be held to 11are waived the right to dedare t h e  policy forfritc%tl 
and under the facts of this case the question of whether the insurer f;rilcfitl 
to act within a reasonable time is for the determinatiol of the jur) 

CIVIL ACTIOX, before Cowper, Special Judge,  a t  M a r c h  Special  T e r m ,  
1930, of NASII. 

T h e  plaintiffs a r c  the administrators  of the  estate 'af Theodore S. 
Ross, deceased. T h e  evidence tended to show t h a t  on 1 J u l y ,  1925, dr- 
fendant  issued t o  T .  I\'. Ross, deceased, a policy of l i fe  .nsurnnce i n  thc 
sum of $2,000, said policy being No.  513133. O n  1 Ju ly ,  1937, a 
premium on said policy fell  due. 'I'lle policy providctl a grac3c of 31 
t i q s  f o r  t h e  payment  of premiums. W i t h i n  the grace pctriod t h e  policy- 
holder pa id  $10 upon  the  premium and  received all exteilsion agreement 
c~stending the  t i m e  of payment  of p remium to 1 Kovenlber, 1927. H e  
failed to  p a y  on  1 November, 1927, i n  accordance with ihe terms of thc 
t.stension agreement. O n  7 n'orember, 1927, the  policyholder received 
n letter f r o m  tlie general agent of defc~ldan t  calling h i s  attention to tlie 
fact  t h a t  his  policy had  lapsed, and  also to the f u r t h c r  fact  tha t  tlic 
policyholder could submit h i s  request f o r  rcinstatement. T h e  letter con- 
tained t h e  following clause: " l f  you a r e  not prepared to p a y  t h e  fu l l  
:unount of the p remium of $26.72, n e  will be glad t o  accept a par t ia l  
payment  of $10 and  extend tlie balance of tlie p remium if you will sigu 
enclosed extension note part ia l ly  filled out.  P lease  h a ~ ~ e  revival f o r m  
properly executed and  r c t u r n  to u s  with extension note signed when n . ~  
will ask t h e  company t o  reinstate  your  policy and esteuc the  balance of 
the p remium f o r  you." 
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I n  consequence of said letter the policyholder filed an application for 
reinstatement, dated 8 November, 1927. The application for reinstatt- 
ment showed that  the insured had suffered from an attack of gastritiq 
since the policy had been issued, but tha t  the attack was slight and that 
he was in sound health. The general agent recommended unrewrvedl~  
the reinstatement of the policy. The  request for  extension was as follone 
"Request for extension : Policy N-315135. T h e  B t n a  Life Insurance 
Company is hereby requested in consideration of the payment of tell 
dollars ($10) under a b o ~ e  numbered policy on the life of T .  N. Ross to 
extend the tinlo to 60 days 1 9  , for the payment with interest of the 
premium on said policy which fell due , 19 . I agree that  if 
the premium with interest is not paid in  full  within said estendtd 
period, said policy shall immediately lapse and become void except for 
m y  value to which it was entitled when said premium fell due. Theo. 
N. Ross (insured or brneficiary)." Thereupon, the agent issued to the 
insured the following receipt: "Form 25742. KO.  107230. Binding re- 
cript for payment of premium. Received of Theodore N. Ross tho sum 
of ten dollars on account of unpaid premiums with interest for  rein- 
statement of insurance for  t v o  thousand dollars on the life of Throdorr 
N. Ros.; under Policy No. 513135 issued by the 3 t n n  Life Insurancr 
Company, said reinstatement to be effective from this date provided thc 
company shall be satisfied that  on this date the applicant is eligible for 
reinstatement of the policy as a risk of the same class as when the policy 
was issued under its rules for reinstatement. I f  the company declines to 
reinstate the policy as requested, the consideration received will be re- 
turned on surrender of this receipt. Dated a t  Raleigh, N. C., this 8th 
day of November, 1927. TV. F. Upshaw, Agent." (See reverse side.) 
The reverse side reads as follows: '(Xotice.--If you do not hear from 
the company in relation to reinstatement of policy within sixty days, 
notify the company a t  its home office a t  Hartford,  Conn. This is a 
temporary receipt only. I f  the application for reinstatement is ap- 
proved, a regular receipt signed by an executive officer of the conipang 
and countersigned by the agent will be given." 

The  insured died on 27 I>ecember, 1027, and u p  to the time of hi5 
(leath had not heard from the company as to whether i t  had decide(! to 
reinstate. 

Subsequently the administrator of the deceased made demand upon 
the company for the payment of said policy, and on 10 January ,  1921;. 
the company offered to return the money and declined to recognize 
liability upon said policy. Paragraph 9 of the policy provides as fol- 
lows: "How policy may be reinstated: Within five years after default 
in any premium payment, if this policy has not been surrendered, it 
may be reinstated upon evidence of insurability satisfactory to the 
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company and by payment of arrears of premiums wit:i interest a t  the 
rate of six per cent per annum, and by payment or reinstatement of 
whatever indebtedness to the company existed hereon at  the date of de- 
fault with interest from that  date." 

Va;ughatn & Y a r b o r m g h  and Cooley & Hone for  pla'ntiff's. 
M w r a y  Allm for defendant .  

BKOQDEK, J. The determinative question of law is .,whether the for- 
feiture resulting from failure to pay the premium wa3 waived by t h ~  
defendant company. 

The time for the payment of the premium due 1 July ,  1927, was duly 
(.stended until 1 November of that year. The insured failed to pay the 
premium on 1 November, and, therefore, by virtue of the express terms 
of the contract, his policy lapsed subject, however, to t x  conditions of 
revival or  reinstatement contained in  paragraph 9 of sa d policy. 

The defendant insists upon forfeiture. A long line of decisions ill this 
Court and the uniform ruling of other courts throughmt the country 
h a ~ e  established an  axiom that  the law abhors a forfeiture. Nererthe- 
Ivs ,  forfeitures are usually creatures of contract, and if plainly in- 
cwrred, there is no sound reason why the courts should refuse to enforce 
thrm in the absence of express or  implied waiver. This idea was ex- 
pwssed by Chief Justice C'lark. ill H a y  v. Associatiun, 143 N.  C., 256, 
\\lien lie wrote: "It is always sad when oue who lias made payments on 
his policy deprives his family of expected protection b3 failure to pay 
at  a critical time. Bu t  insurance is a business proposition, and no com- 
pauy could survive if the insured could default while in good health, 
but retain a right to pay up  when impaired health give; warning. . . . 
I t  is the insured's own fault when he does iiot make :L payment 11s h( 
c~outracted." 

I n  the case at  bar the plaintiffs rely upon the contention that the, 
policy was reinstated, and that  the defendant had waivea the forfeiture. 
The nlethods by which the payment of premiums as contracted may be 
waired are discussed and applied in Foseue v. I m .  CO., 196 N.  C., 139, 
144 S. E., 689. The principles of waiver are well settled, but the appli- 
c4ation of those principles to particular states of fact frequently ell- 

gcnder difficulty. I n  this case, the policy in section 9 thereof conferred 
up011 the policyholder the right to reinstatement upon failure to pay 
premium. This right is a substantial property right and by the terms 
of the contract must be exercised ( a )  within five years; (b)  upon evi- 
dence of insurability satisfactory to the company and payment of 
arrears of prernium, etc. The insured filed an  a ~ p l i c ~ i t i o n  for rein- 
qtatcnicnt within five years and undertook to furnish evidence of insura- 
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hility. T h e  company had the r ight  to pass upon the question of insnra- 
bility and the evidence thereof submitted by the insured. Of course, it  
was the duty of the company to pass upon the insurability in t l i ~  csrr-  
rise of ordinary care and not to decline the application of the plaintiff 
for reinstatement upon any arbitrary ground not founded on reason or 
the exercise of reasonable prudence and diligence, because the policy 
itself created and recognized the right of reinstatement after  default in 
the payment of a premium. The  insured on or about 8 November, exe- 
cuted the request for estension which is  referred to in  the evidence as 
an  extension note. An examination of the instrument, howeyer, dis- 
closes that  i t  was not a note but a request for  an  extension of time for 
60 days to pay tlie premium, and tlie further agreement that  if the 
prc~niuni with interest was not paid within said extended period that  
the policy would immediately lapse and become void. On  the same 
date, to wit, S November, 1927,  the general agent of the company 
issued a temporary receipt containing the following notice on the reverse 
side thereof: "If you do not hear from tlie company in relation to rein- 
statement of policy within 60 days, notify the company a t  its home office 
a t  Hartford,  Conn. This  is a temporary receipt o n l ~ .  I f  the applica- 
tion for reinstatement is approred, a regular receipt signcd by an execu- 
tive officer of thr  company and countersiglled by thc agcnt will lw 
givcn." The  defendant retained this receipt and took no action what- 
w e r  with referelice to the application of the insurctl for reinstntemcl~t 
until 10 January ,  1928, thus corering a period of 62 days. 

The  plaintiffs contend tha t  the failure to act up011 the application 
for a period of 62 days w a s  an unreasonable lapse of time from wliicll 
R wai\cr  may be inferred. 

JIanifestly, it  was the duty of the dcfc~idant to pass upon the applica- 
tion for reinstateme~lt ni t l i  reasonable promptness and diligence under 
all the circumstances a': they existed at th:. time. If  parties agree up011 
a period of time in  which an act is to hc performed, and such period of 
time is reasonable upon its face, then tllc partics must abide the terms 
of thc agreement. I f  no time for the pe r fo rn~ :~ r~rc  of an ohligation i* 
agreed upon by the parties, then the law prescr ib~s  that tlic act must bc 
performed within a reaso~iable time. Rensonable time is generally co~i-  
reired to Ise a mixed qurstion of law and fact. "If ,  from the adniittetl 
facts, the court can dran* tlie conclusion as  to nhetlier tlir time is rca- 
sonable or unreasonable by applying to them a legal principle or a rule 
of law, then the question is olic of Ian.  But if different inferences m n j  
be drawn, or the circumstances are numerous and compljeated, and 
such that  a definite legal rule cannot be applied to them, then the matter 
qhould be submitted to the jury. I t  is only ~ h r n  tlie facts are undis- 
puted and different ini'ercnccs cannot bc reasonably drawn from them, 
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that  the question ever becomes one of law." C?aws v. Lee, 140 N. C., 
552, 53 S. E., 433; Bla1oc.k v. Clark, 133 N. C., 306, 45 S. E. ,  648; 
Blaloclc v. Clark, 137 N. C., 140, 49 S. E., 88. 

The notice, on the back or reverse side of the receipt rmeferred to, does 
not undertake to fix a definite time when the company will pass upon the 
application. T h e  notice i n  effect merely states that  if the applicant or 
insured does not hear from the company within 60 days, he is a t  liberty 
to notify the home office. Hence no time was fixed by t l e  company for 
determining the insurability of plaintiff's intestate, and his resultant 
right of reinstatement. Therefore, the principle of reasmable time for 
action by the company upon the application is  applicable. The final 
and determinative inquiry, then, is  whether the d e f e n d a ~ t  acted within 
a reasonable time under all the facts and circumstances surrounding the 
parties when the application for reinstatement was filed. 

I f  it  did, the forfeiture was complete and no recovery is permissible. 
I f  it  did not, the forfeiture is deemed to be waived. 

Whether the defendant so acted, creates an  issue of fact f o r  a jury. 
Reversed. 

(Filed 21 September, 1930.) 

Fixtures A a-Afflxed chattels in this case held to pass with realty as be- 
tween vendor and purchaser. 

Where a husband gives a deed to certain lands to his w ~ f e ,  the qnehtion 
of whether amsed chattels pass with the realty is determ ned as betwee11 
vendor and purchaser, and where prior to the deed the hlshnnd 11lac.e~ a 
cotton gin and corn mill in an outhouse on the land aud uws them for his 
own crops and for profit for those of neighbors, applying the doctrine of 
fixtures, the gin and corn mill pass to the wife under the deed and are 
subject to her disposition by will and not the will of her I~nsbantl 

APPEAL by defendant from Devin, J., and a jury, at May Term, 1930, 
of WARREX. N O  error. 

This action was instituted by Xinnie  B. Jenkins, the plaintiff, against 
Sophie B. Floyd and Morgan Floyd, her husband, the lefendants, to 
recover the possession of a cotton gin and corn mill, inclluding equip- 
ment and appurtenances. Plaintiff claimed ownership of the gin and 
corn mill under I t em Four  of the will of X a r y  E. Baird, mother of t h t ~  
plaintiff and the feme defendant, probated 17 May, 1929. The  feme de- 
fendant claimed ownership thereof under I tem Six of thct will of J .  J .  
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Raird, father of the plaintiff and the f e i ~ e  defendant, probated 10 
Xarch,  1925. 

I t em 5 of the will of Mary E. Baird is as follows: "I girc n11tl deriqe 
to my  daugliter, Xinnie  Baird Jenkins, fifty-five ( 5 5 )  acres of the 
Howard Gray tract of land now owned by me; this land sliall be from 
an east and west line across tlie f a r m ;  the land devised in this clauw 
shall be on the south side of the above-mentioned line and is situated 
partly in  Virginia and part ly in Xor th  Carolina. I also bequeath to 
my daughter, Minnie Jenkins, the right to reside in tlie house in which 
bhe now resides as long as she may wish to do so. I also wish hcr to 
have the use of my gin and corn mill as long as she may care to operat? 
tlie same." 

I tem 6 of the will of J. J. Baird is  as follo~rs : "At the death of niyaelf 
and wife, I bequeath to  my daughter, Sophie E. Baird (now Morgan). 
all property belonging to me after carrying out the provisions of this 
d l . "  

J .  J. Baird on 10 April, 1917, deeded 10 acres of land a t  Elams, S. C., 
to his wife Mary E. Baird, known as the "Eaton Place," wllerc the par- 
ties resided a t  the time tlie deed was made. On this place n:is tlic cot- 
ton gin and corn mill, ~vliich was villed to  plaintiff. She livvrl ill tlio 
house on the ten-acre tract. 

Tlic court bclow charged tlie jury. in part, as follons: "Thcrcforc, tlitx 
rourt is of the opinion that  this cotton gin, acrordillg to the trstiruoliy, 
llaving been placed in a building on this land, and usetl as a cotton gin 
for the purpose of ginning cotton, and the corn mill placed i n  a building 
on this land and used for tlie purpose of grinding corn for the trade, for 
busiiiess; that  being so situated in thesc buildings on the land it did, a* 
>I riiattcjr of law, brconle n part  of tlw real cstatc, mid l ~ w d  uncl(r tlitl 
tlrcd from J. J. Baird to  X x r y  E. Eaird.  a l~ t l  t l~c rc~u l~on  .hc nonld l la\( ,  
:I right to derise and \\ill  the use of that property as J i e  might put ill 
her last will and testament, a d  her last nil1 and ttstamcnt having becii 
offered in evidence and ntl~~ii t ted,  that  \he (lit1 de\ibe the use of tlle 
cotton gin m d  corn inill to licr tfanghtor, Siinnic 13. ,Tenl;inq, tlit 
court charges you if yon find the facts to bc true as tcitificcl, :IIKI ;r; 
shon 11 bx all the e l  iclencc~, both n ritten and oral, that yon will ansner 
this issue that  the plaintiff, Xrs .  Jrnliiiis, uiltlcr the pro\-isioiis of the. 
\ \ i l l  of J I a ry  E. Daird, as alleged in the vornplai~it. So, gclitlelilcl~, t l i ~  
issue is this:  ' I s  the plaintiff entitled to tlie use of the cotton gill aucl 
corn mill described in  the complaint, undcr the provisiouz of the nil1 
of Xiary E. Baird, as alleged iu the co~i~plaint . '  I f  you find by thc 
greater weight of the evidence that  tlie facts are as testified to by the 
witlicsses, and 2,s s l ~ n - n  by tlie x r i t t t n  :~nd  oral testiiilony, you nil1 
answer this issue yes." 
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Upon the answer by tlie jury "Yes," judgment wzls rendered for 
plaintiff. Defendants assigned error and appealed to the Suprrmc 
Court. 

Jalm 11. Taylor  for pTa,intif. 
Julius Banzet for defendants. 

CLARKSON, J. The  sole question presented in this act on :  The  owner 
of land placed in buildings on his land ( I )  a cotton gin, used for the 
purpose of ginning cotton for himself and the public; (2)  a corn mill, 
used for the purpose of grinding corn for himself and the public, both 
run by the same boiler. Are they fixtures, and do they become part  of 
the realty? W e  thiuk so as between vendor and vendee. 

I t  mas in evidence that  the gin and corn rnill nere  i n  separate build- 
ings, but run  by the same boiler. The  machinery was inltalled by J. J .  
Baird for the purpose not only of giriiiiiig his own cotto 1 and grinding 
his own corn, but operated for the  purpose also of ginning and grinding 
corn for other people. The  gin and corn niill ne re  installed prior to 
the deed of 10 April, 1017, from J. J. Baird to his  wife, Mary E. Baird. 
The  positive evidence mas to this effect, although there u n s  some nega- 
tive uncertai i~ evidence that the corn mill was installed a little later 
than the date of the deed, but its probative force TI as not sufficient to be 
submitted to the jury. 

I t  will be noted the question of fixtures arises betwew vendor and 
vendee. 

I n  Pot ter  v. C r o m i ~ e l l ,  40 S. Y., 287 (100 d m .  Dec., p. 455), a port- 
able grist mill mas held to be a fixture and a t  execution sale went as 
par t  of the realty to the purchaser. Daniels,  J., at  p. 237, sa id :  "For 
i t  n a s  annexed to tlie building erected upon the land, to be applied asid 
appropriated to the business there to be carri17d on, with the design that  
i t  should be a pernlanerit structure for use as :I custom grist rnill for the 
neighborhood existing about it." 

I n  NcKenna G. Flanznzond, 3 Hil l  Luv, 331 (S. C.), 30 i h .  r k . ,  
366), Evans, J., said:  "The principle upon nhich  that  case Tvas decided, 
is, that whatsoever is erected upon land as a means of enjoying it. is a 
fixture; but nhatever is intended for the purpose of ca r r j  ing on a tradc 
which has no necessary rorinection with the use of the land, i s  a iut re 
chattel, and belongs to the administrator. Arid i t  was on the authority 
of the reasons of this case, that  it  was held in E'airis r .  l11a17cer, 1 Bail., 
540, that  a cotton gin was a fixture, and passed with he freeholtl." 
DeGraffcnrcid v. Scruggs, 4 Humphreys, 4.31 (Tenn.). 

I n  Rtchardson v. Borden, 42 Hiss., a t  p. 77, we find the folloning: 
"It  seems to us, therefore, tha t  i t  is  clear from the authorities, here 
cited, as well as upon reason, that  the gin-stand in this caase, standing 
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as gin-stands usually stand for use, being the only one on the place, and 
I I O  reservation having been made at the time of sale or delirerg of pos- 
yrssion of the prernises, was a fixture and passed with the title to the 
realty." 

Ti1 Latham v. Blakely, T O  K. C., a t  p. 371-2, Seft le,  J., speaking to 
rlic subject, said:  "In answer to the suggestion that  the gill was not 
,ufficiently attached to the house to make i t  a part  thereof, we observe 
that  the later and better authorities pay more regard to  thc purposes 
nhich are to bc served by the thing attached than to the manner of mak- 
ing the actual attachment. I n  South Carolina i t  is held that  a cotton 
gin in its place, i. e., connected with the running works in the gin 
house, is a fixture which passes to  the purchaser of the house. Bratton 
1 % .  Clawson, 2 Strobhart, 475. And this Court has held that  planks laid 
do\m as an  upper floor of a gin house, and used to spread cotton seed 
11po11, though not nailed or otherwise fastened down than by their own 
neight, become a par t  of the gin house by being put in it for  the purpose 
of  being used with it,  and the Court says, ' In that  view i t  makes no dif- 
ferrnce whether they were nailed to the sleepers or not.' Lawrence u .  
ljr!jatl, 5 Jones, 337 (50 N. C., 337)." Bond v. Coke, 71 K. C., 97;  
L)(w,l r t .  P n l m ~ r ,  72 N. C., 682; F o o f e  v. Gooch, 96 N. C., 265; Norne. v .  
h"mifh, 105 hT. C., 322. 

The case of Overman v. Sasser, 107 N. C., p. 432, is distinguishable 
from the present case. I n  that case the tenant by the curtesy put the 
c30tton gin on the land. Clark, J., distinguishes i t  from the cases above 
cited relative to vendor and vendee, says that  the case comes under 
,econd class mentioned by Lord El lenborough as follows: "Between 
c.xecutor of tenant for life, or i n  tail, and the remainderman, in which 
vase the right of fixtures is considered more favorable for the executor." 
Hasnight v. Small, 163 N. C., 1 5 ;  P&tchard v. Steamboaf Co., 169 
S. C., 457. See Finance Co. v. Weaver, ante, 178. I n  that case 
it is held that  where personal property is sold under conditional sale 
vontract, which is duly registered, does not become realty as agair~st the 
(~oitditional sale. On  the record there is  

No error. 

\V. A. BROIVS. EXECLTOR OF ROSA L. BROIYX. v. HAllOX k3. E K O I V X .  

(Filed 24 September, 1930.) 

1. Executors and Administrators D c-The law implies promise to pay 
funeral expenses and makes them preferred claim against estate. 

The obligation of the estate of a deceased to pay his funeral esljenses 
is a preferential charge fixed by statute which implies a promise to pay  
for them. C .  S., 93. 
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BROWN 27. BROWN. 

2. Same-Husband and Wife B g-In absence of wife's agreement to be 
liable therefor her solvent husband is primarily liable for her funeral 
espenses. 

The solvent hnsbantl of :i clecenwd wifc i.; p r i m a ~ i l \  clinrgeable nit11 
the payment of her funeral expenses, and her scparatcb rstnte is secoiicl- 
:~ r i ly  liable, and our statute permitting her to make m e\ecutory con- 
tract bindinq her separate estate does not change the comrur~n-law rule 
although i t  gives her the power to make her estate primarily liable 
therefor by express agreement or intent to that effect. 

3. Same--In this case held: testamentary provision in wi'll of wife rhargwl 
her separate estate with primary liability for her funeral expenses. 

Where a wife ha.: executed a will which expresses her intent that h ~ r  
funeral espenses be paid out of her separate estate, the common-law rnle 
that her hushnnd is primarily liable therefor does not apply, and Iier 
wparate estate is chargeable there~ri th ,  and where the solvent hushnnd 
has paid them he may file and mnintain a petition before the clerk of the 
court for the .:ale of her lands to make a v e t s  for their payment. the pw- 
sonnl property being insufficient, and is cmtitled to bc repaid from thp 
~~rocecds  the money he has thus advanced 

APPEAL by  defendant f rom X i d ? y c f f ~ ,  J., a t  .\pri: Term.  1930. of 
HERTFORD. 

TV. A. Brown and  Rosa L. Brown Irere husband and wife;  t h r  ( I r a -  
fendant ,  B a r o n  B. Brown,  is  t h e  son of Rosa and  the  s cp-son of TT. .\ 
Rrown. Rosa L. Brown died leaving a last \\-ill and  testament contain- 
ing the  following three items : 

"1. J Iy  executor, he r t inaf te r  named, shall give to nly body a tlecel~t 
burial,  suitable t o  the ~ric;hes of m y  fr icnds and relatives and pay  all 
funera l  expenses, together wi th  al l  my just debts out  of the  first m o n c y  
which shall come in to  his  hands  belonging to m y  ?state. 

2. I give and  derise  to  my beloved son, Baron  12. Brown,  in  fce simplc 
a11 m y  f a r m  located i n  S t .  J o h n s  Ton-n.llip. H r r t f o r d  Coimty, a ~ c l  
bounded a s  fol lo~vs (description f o l l o ~ s ) .  

4. I t  is m y  will and  desire t h a t  m y  llusband, TI-. .I. Brown,  shall ha1 (' 
a lifetime estate i n  the ent i re  f a r m  n.hich I havc g i w n  to m y  son. Baron 
n. Brown,  to  use and  occupy as  h e  s ~ c s  fit, wceivin: the rents ancl 
profits f r o m  sanlr,  and  a t  his death t o  go to niy sou. Baron  B. I3rovn." 

T h e  testatr ix  appointed her  husbaud, W. A. 1 3 r o ~ ~ n ,  tllc extcutor of 
her  estate, a n d  he filed a petition to  sell t h e  l and  descr i l (d  i n  t h ~  second 
and four th  items of the will t o  make asset3 f o r  tlic p a  vnient of c lni~i ls  
against her  estate. Pleadings w r e  filed a ~ d  the cnusc was  t ransferred 
to  the Super ior  Court.  I t  was adnlittc-d upon t h ~  liearing tha t  tlic. 
funera l  expenses of Rosa L. B r o w l ~ ,  testatrix, had  beer paid by TTT. A.  
Brown, h e r  husband, who qualified as  executor, and  rha t  h e  had  not 
been reimbursed;  t h a t  the funera l  expenses a r e  the only charge now out- 
s tanding against the  estate: tha t  t h e  personal estate of the  testatrix is  
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insufficient to  pay the amount of said funeral expenses, and that  W. A .  
Hronn, the husband, is solvent. 

I t  is provided by statute that  the assets must be applied in paying 
( 1 )  debts of the decedent which have a specific lien on the property, and 
( 2 )  funeral expenses, etc. C. S., 93. 

The  question is whether W. 9. Brown has a legal right to recover 
from the estate of Rosa L. Brown the amount which he advanced for 
the payment of the funeral expenses. I t  was adjudged that  the plaintiff 
is entitled to reimbursement and that  the land be sold as requested ill 

his petition to  make assets for this purpose. The defendant excepted 
a n d  appealed. 

l l u i r a  J .  E l e y  for a.ppel1ant. 
('. W .  J o n e s  a n d  D. C. Barnes  for appellee. 

ADAAIS, J. At  comnlon law the husband was under obligation to 
-11pply t l c  wife with such necessaries as, in view of his fortune, were 
rcasonahly suitable to her station in  life, and in  the event of her death 
to provide appropriate burial for her body and to pay all the funeral 
c.xpenses. J e n k i n s  v. T u c k e r ,  126 Eng. Reports, 5 5 ,  4 C. P., 00; 
. l~ i lbvose  v. K e n i s o n ,  138 Eng. Reports, 307, 16  C. P., 776. This "last 
act of piety and charity" devolves upon him because "the law makes 
that a legal duty which the lams of nature and society make a moral 
duty." W i l l e s ,  J . ,  in Eradshnw v. B ~ a r d ,  142 Eng. Reports, 1175, 20 
( I .  I?.) 344. 

This doctrine is approved in a majority of the jurisdictio~is of this 
country and is  founded either on the common lam or on the view that  
local statutes do not abrogate tlic common-law rule. S m y l e y  v. Reese,  
#;O Ala., 89, 25 A. R., 598; B e v e r l y  v. S a m e ,  224 S. V. (Ark.) ,  956; 
1 1 ~  r e  Weringer's E s f a t e ,  34 Pac. (Cal.), 525; Brezzo  u. Brangero .  196 
Pac. (Cal.), 87;  Gus t in  v. H i y d e n ,  20.5 Ill. App., 204; S c o f t  v. Cnro-  
I J I P ~ s ,  47 X. E. (Ind.) ,  389; R o c a p  ?;. BTacl;u~ell, 137 K. E.  ( Ind . ) ,  726; 
Phil l ips  2). Tm'bbey, 141 N. E.  (Ind.) ,  262; S tones i f e r  v. Shv iver ,  50 
-It. (Jld.) ,  139; Sullivan 2). H o r n e r ,  7 -2t. ( N .  J.), 411; Ket tener  v. 
. \ ~ ~ ~ s o n .  37 L. R .  ,4. (K. S.) ,  (Ky.) ,  754; Xrnyon .  v. Br igh twe l l ,  120 
Ga., 606, 48 S. E., 124, 1 ,Inn. Gas., 169 and note; H a l l  v. Stezcarf ,  133 
T'a., 354, 116 S. E. ,  469, 31 A. L. R., 1489, and annotation. 

X a n y  of the decisions enunciate the principle that  the separate estate 
of the wife is not liable for funeral expenses. I t  was so held in B o w e n  
1 . .  Daugher ty ,  168 N.  C., 242, although as therein stated courts of emi- 
nent ability and learning h a w  held that  by reason of local statutes the 
estate of the deceased wife is primarily liable. I n  that  case it was 
s h o r n  that  the wife died intestate seized of a tract of land, but not leav- 
ing sufficient personal property to pay the claims against her estate. 
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G. W. Bowen qualified as her administrator and filed s petition to sell 
the land to pay claims, including funeral and burial expenses. The 
accounts against her estate were made after the adoption of the act 
giving married women the right to contract. Soon after her death her 
husband died, leaving enough property to pay these claims and all debts 
against his own estate. The trial court adjudged that  the estate of the 
deceased wife was liable and that  the land should be iiold. On appeal 
the judgment was reversed. 

After saying that  the husband is liable for the funeral expenses and 
"necessaries" furnished the wife during their married l ~ f e ,  the Court, in 
clucidation of its position, held that a married woman in proper in- 
stances may now be liable on the common counts in  ai3sumpsit; but in 
the absence of a promise and of any evidence tending to show that 
credit was given to her, or of any facts and circumstarices to make her 
exclusively or primarily liable under the gmeral  equitable principles of 
indebitatus assumpsit, there was no reason why a debt of the husband 
should be imputed to the wife. I t  was suggested that, if the husband 
should fai l  to pay reasonable funeral charges, or his estate should be 
insolvent, an equity might arise in behalf of a creditor enabling him to 
collect from the wife's estate-this on the ground of necessity, or on the 
principle that  a parent who is unable to support his child may charge 
the child's estate with maintenance. Smyltby v. Reese, :mpra; Nashvill,> 
Trust Co. v. Carr, 62  S .  W .  (Tenn.), 204; Kenyon v. Brightwell, s u p ~ a .  

Funeral expenses are not technically a debt, but a charge upon this 
estate of the deceased. Gregory v. f looktr,  8 S. C., 394; Parker a. 
Le~cis, 1 3  N. C., 21; Ward v. Jones, 44 IT. C., 127; R(ly  v. Honeycuf f .  
119 N. C., 510. I n  the case last cited i t  is said that the necessary aiid 
proper expenses of interment are a first charge upon lhe assets in the 
hands of the personal representative, and that the law will imply a 
promise to him who, from the necessity of the case, for any reason incurs 
the expense of a proper burial. Bu t  i t  is obvious, as Eeld in Bowen c. 
Daugherty, supra, that  this principle is not intended to bind the estate 
of a deceased wife who died intestate, in exoneration of her surviving 
husband who is solvent. 

I t  is said in the concurring opinion of Chief Justice Clark i n  llozoet~ 
v. Daugherty that the wife is not made responsible for articles bought 
for her support unless by her contract or conduct she leads the seller 
reasonably to understand that she assumes individual responsibility; 
and even then that the husband would remain liable and the seller could 
recover against either or both. The law which confers upon married 
women the capacity to make contracts, and to deal with their property 
as if they were unmarried has not abrogated the husbartd's common-law 
liability for "necessaries" furnished his wife. H i s  responsibility for 
the funeral expenses of his deceased wife rests upon the principle which 
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111akt.s him liable for hcr m a i ~ ~ t e i l a ~ ~ c e  while she is living ( S n ~ y l e y  u. 
K e c s ~ ,  s u p r a )  ; and his liability is ordinarily primary unless he is re- 
lieved therefrom by some c~ontractual or testamentary provision. Phzllips 

r 1 
t .  I  r ihhcy ,  supra. 

Hut in the presellt caw is 11ot the 11ushtld relieved of prirr~ary lia- 
t ~ ~ l i t y  by the trstirnlc~~itary provislol~ of his tltnmetl wifc? 111 the second 
~ t e m  of her will sht. expressly charged her scparate rstate with the 11uy- 
n~cmt of "all funclral expel~ses." She  had lt>gal capacity to do so. 
Illpinsky 1 , .  R P L ~ ~ I I .  167 S. C., 508. 111 N o ~ c e n ' s  Lase i t  ic: said that as a 
rule ~ l c i t l ~ r r  a \\rift, 1101. her estate is liable for the payment of a debt ron-  
t r a c t d  for "l~ccc~s~aries" furnished her, or  for funeral expenses; but 
t t~n t  llrr c.xprc3+ prolt~ise is one of the modes by which she and her estate 
III:I> be bou~~r l  'I'l~c promise or charge upon her property may h(1 by 
tclitarnr~llt. 1 1 1  lh,56 the p o i ~ ~ t  was considered by the English Court of 
( ' l ~ a ~ ~ c c r y  irr T f ' / l l e f c ~ ~  1, .  Dohip, 2 KaJ- S: Johnsorl, 647. There the \rife 
had chargctl her fu i~cra l  expenses on the residue of her separate estate, 
: I I I ~  it \!as held that her husband, who had paid the expenses, \\.as 
c i ~ ~ t i t l ( ~ l  to r c i ~ l ~ b ~ ~ ~ , i c ~ r l ~ c x ~ ~ t  out of the residue. Substantially the s:inw 
~)r inr ip lc  is a p p r o v d  in J c . C 1 l ~ l l a n  1%.  E'ilson, 44 Ohio St., 184; B a h h i f l  
I , I lorr~sot / ,  58  S. II., -419; ( f u s f i n  1 1 .  Hoyden ,  s u p r a ;  h'crzyon L ~ .  Bright-  
w f ~ l i ,  s11pru: Rocall 1 % .  RlatXwel l ,  supra. The logical effect of tlie wife's 
tc~stamcwtary charge. u p o ~ ~  her sq)ara te  property is to impose ultimatr 
liability upou her estate rather t h ~  upon the surviving husbald.  
T17i l l~lcr  1 % .  I l o b i ~ ,  \11pru, I . tThe~~ler 'x  E s f a f e ,  1 Pa .  Dist. R., 2 6 5 ;  .7ccth \o,c 
I> .  Wcs fcr f i e ld ,  6 1  How. Pr., 399 ; R e  S f u d f r n u l l e r ,  110 App. Div., 76. 
96 PIT. I'., Supp., 1101. 

I f  a ~narr icd  n oman ((li(3s 111tt1state her estate is chargeable with funeral 
cxptwwi 0111) I I I  +11(-11 c w c p t i o ~ ~ : ~ l  installees as were poir~tctl out in 
Nowen I > .  D u u g h t ~ ~ ~ f ~ y , .  hut if shc rriakes a will chargiug her estate with 
the paymeut, thc hurtlen thus imposed berornes the primary liability. 

The plailltiff is c.ntitlrd to reimbursement. 
,Judgment affirmed. 

(Filed 24 Septemb~r. 1930.) 

1. Usury A a-Usury i s  knowingly taking or receiving greater rate of 
interest than six per cent. 

r \ u r j  i k  tilt. taking, receiving or rharg~ng n greater rat(. of ~ntc~rtsst 
Ihnll \ix Iwr cent, either before or after the interest may awruo, \rllen 
knoningly done, and it works a forfeiture of the interest and when the  
unlavful interest has been paid the debtor may recover twice the amount 
so paid in an action in a court of competent jurisdiction. C A ,  2306 
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8. Limitation of Actions E c-Statutc3 must be pleadtbd when relied on as 
defense to action to recover penalty for usury. 

111 2111 action to r twrer  the statutory l)tsnalty for  nsliry the t\\.o-j-ci;l~. 
s t : ~ t u t t ~  of limitations must b t 6  plcadcd whr~n relied on :IS :L tl~?ftwst~. thc 
( . l :~usc~  ~~c~l:~tin,c thereto hnrinx ~ ~ Y S I I  taltcn out of scsction 3S3B of 'Thc ('otltl 
and l ) l z ~ t ~ t d  i ~ r  the c11;~ptcr relating to t4vil procedure, C. S., 442, and 
tllc1rt4r?. inadc a statute of li~uitations, but when l)ropt.rly plwdcd the 
I ~ ~ i r d ( ~ ~ l  is ulml the. 1)laintilY to provcl that his suit is 11ron:ht within t\\.o 
y w r s  from t h c k  time the cause of ncfion accrued. 

3. Appeal and Error I(; *Where findings of fact are not sufficiently defi- 
nite to apply lam relating thereto the case will be rcnlanded. 

Whrre in nn action to recover the statutory penalty for usury the two- 
year st;~tutcx of limitation is pleaded in bar of recovery, and the case is 
referred to a refcrer~. the defendant is c~ntitled to n specilic finding of fact 
in regard to the date of the transactions so that the law in regard to the 
plea of the statute can bci applied to the facts, and \~he rc  the findi~~gs uf 
fact arc not sufXcicntly definite on this point the case \i.ill be remanded 
for additional facts, which in this case may 1)e fonnd b y  the trial court 
without the necessity of another reference. 

A I ~ ~ ~ ~ r 3  by defendant from id yo^^, Emergency Judge, a t  April ' l 'er~~i,  
1930, of HARXETT. Error.  

This is  an actioi~ for tlie recolttry of usury-double an alleged t2x- 
ressiw rate of interest paid by the plaintiff to the defendant. 

Tlic plaintiff filed a complaint, an amended complaint, and an 
:~incndnient to the ainended complirint, and to each of tkese tht. defel~tl- 
ant filctl 1111 ans\\er. tlcuying that he n a s  indebted to the plaintiff or that 
he liatl collected an c w e s s i ~ e  rate of interest, and pleac ing the statute 
of l in l i ta t io~~s .  T ~ P  transactions began in December, 1920, and con- 
t i ~ ~ u r t l  for several years. 

The  vause was rrferrrcl, autl on 31 January,  1930, the refercr r~ladc 
the follomiiig report : 

1. A11 causes of actioii except the transaction inrolving the note for 
$3,000 dated 20 RIay, 1922, ocrurred Inore than t ~ o  years prior to tlie 
comnleilcement of tho suit. 

2. On 20 May, 1022, the plaintiff gave the t1efeiid:tnt a note for 
$3,000, nhich  note n a s  secured by a chattel mortgage. The  considera 
tioil for this note was a balance clue to t h r  tlrfentlant hy plaintiff and 
$1,600 paid to tlie plaintiff by defendant. 

3. The liotr set forth as  a counterclaini or cross-action by the defend- 
:111t against the plaintiff, which note was dated 1 Noreinbcr, 1918, for 
$439 was included in settlements made b e t x r e ~ ~  plaintiff ;in(! defendant 
prior to  20 May, 1922. 

4. 011 20 May, 1922, wheii the $3,000 note was g i ~  en, this, i n  addi- 
tion to  the amount paid at that time hy the d e f e n d a ~ ~ t  to the plaintiff, 
settled all matters up  to that date. 



.i. Payments \vtlrr made froru tlnrc to t m ~ e  on this $3,000 uote, and a 
final scttlemriit n;ts made be t~weu  tlw parties through Cavi1le5b Brown, 
Esq., and Ire c*alculatcd the interest and fixed the amounts due by plain- 
t ~ f f  to the clrfellcli~~it. W ~ P I I  this settlement waq mad(,, it settled all 
Illattc3r,i bct\\cci~l 1)lailltiff :rnd t lrferlda~~t up  to tha t  periotl. 

6. 'Tc>,tilr~o~ly ,I,  to payrne~lts a11(1 dates of payments nere  rather 
vo~~fns~r lg ,  hut tllc~ wt twc  f i ~ ~ t l s  that tlw tlrfe~ltlant cllargecl autl receivcd 
,1gi1111't tllc, plali~tifl t e l l  i ~ e r  cer~t 011 this $3,000 1o:tn. a l ~ d  \\hell aett1r.- 
rrlcxlll 21.  111ail(1, sut.11 srttlemcilt n as c~alculatetl O I I  :I basis of ten pm 
c e ~ ~ t .  

7. 111t('re,t W <  c.liargeil oil the $3,000 note uutil ~t \ \ a <  paid itnd f ~ o r n  
t11c. 1 x 1 ~  I I I C ' I I ~ \  n~ai ic  the rc~feree f i ~ ~ e l i  that the i n t r ~ e i t  p i i l  on said not(, 
\\;I.  c ~ c r t n ~ ~ l l y  a- r11uc11 as $300, and that this iutcrcst n a s  usurious 
I I I ~ ( W ~ ~  111 that ~t nab ln excess of six per cwlt, ant1 was knowingly 
c.harg(~l a ~ ~ t l  rccei\ etl by the tlefendaut. 

? 7 1 hi referee tllert~fore c.onclutles as n ~na t t c l  of lau : 
1 .  That  the plaii~tiff I S  entitled to recover of the deferitlant the sui11 

of $600, rhis being tuice the auiount of interest paid. 
i. The referee further finds that  the  plaiutiff is not indebted to the. 

c l v f t ~ ~ ~ t l a ~ ~ t  011 the counterclaim set forth ill the answer. 
Tllc tlcfcntlar~t filcd exceptio~~s,  whirh \\(wl o~r~r ru led .  Jutlgmeilt for 

ljla~rltifl I I I  thc. il1111 of $600; i l l ) l ~ ~ a l  I)! t i t~ fe~~c l ;~~ l t  U ~ O I I  a iq ig~~ed error. 

I ,  J Takiug, recclxillg, rezer\iug, or charging LI greater rato 
of interest thau s i ~  per ceut, rither beforc or after the niterest w a j  
:~c.tm~e, \\lw11 k i ~ o n l ~ ~ g l y  do~lc, uorks a forfeiture of the whole 111ttwst: 
, L I I ~ ~  ~f il perso~l 1 ~ ~ s  a11 u111:t\\ful rate of iuterest, he or his legal repre- 
w ~ ~ t a t i \  (, maj ,  b j  sult 111 a court of competent jurisdiction, l-ecover tnice 
rl~c anioulit of juterest paid. C. S., 23'06; R n y a u  v. Sfcphrns,  17b 
S. C., 101. 

'1'11~ statutc, ( C  S., d306), forrwrly contailled a proviso that all actiou 
to cj~lforcr the peilalty should be colnlnc~iced within two years from the 
tinlc. the usurious-transaction occurred (The Code, 3836) ; and it was 
hcltl that d e f e n d a ~ ~ t  n a s  entitled to the protection of this clause, 
a l t l~ong l~  it \ \as  not plcaded. Roberts c. Ins. Co., 118 S. C., 429, 435; 
7'uylor r .  Parker, 137 S .  C., 418. But thc clause was subsequently 
takt>~l o i ~ t  of sechoil 3936 of Thr. C'otle and transferred to the chapter 
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ill Civil l'rocedurr prescribing the limitation of actious. Revisal, sex*. 
396; C. S., sec. 442. I t  mas thereby made a statute of liinitations. This 
is pointrd out ill Uu~metf  u.  R. R., 163 N. C., 186, 193, the reversal 
by thc~ Supreme Court of the United States not affecting the decision of 
this question. R. R. u. Burnett, 239 U .  S., 199, 60 Law Ed., 226. 

'l'he objevtion that the action was not brought within the time limited 
was specifically pleaded. C. S., 405. This  plea imposed upoil the plain 
tiff the burden of shor ing  that his suit was brought withi11 two years 
from the time his cause of a c t i o ~ ~  accrued. l'illery v. L u r n b w  Co., 172 
K. C., 296. 111 the amendment to his amended complaint, which was 
filed on 23 August, 1929. he alleged that on 20 May, 1922, lie executed 
and delivrretl to the defendaut hiq 11ote in the sum of $8,000, together 
with a deed of trust a s  security. 

I t  is contended by the defendant that the last transa:tiom in refer- 
cnce to the note for $3,000 took place on 17 November, 1924; that tlw 
amendmnnt constitutes a new cause of action; and that, as more than 
two years intervmed between the last coml~~unication of the parties and 
thv filing of the last amendment, the plaintiff's rause I S  barred. The  
plaintiff s a p t h a t  the amendment i s  merely an amplific,itior~ of allrga- 
tions ill his previous pleadings; that the summons was issued on 
2 i  February, 1925, and that  his action is not barred. 

I t  nould br a doubtful ulidertaking if  we shoulti trey to detern~lrlca 
thew contentior~s up011 the face of the record. Of couise we ha re  I I O  

access to the eritlelice, and in  the plaintiff's pleadings the references to 
tho note of $3,000 are  not sufficiently defiliite to mable 1s to hold as a 
conclusion of law that  the loan of $3,000 referred to in the thirteenth 
and fourteenth paragraphs of the amended complaint is embraced in the 
note set out in the amendment to the amended c o m p l a i ~ t .  

The referee's report is indefinite as to the statute of limitations. I t  
co~~ ta i i i s  a f indii~g of fact that  all causes are barred except the one in- 
volviilg the note of $3,000. I f  the finding raises an infwcnce that  thci 
latter is not barred it is defective, because no dates are fixed upon whic.11 
the law can be declared. The  defendant is  entitled to a ,jpecific f i n d i ~ ~ g  
of the facts up011 his contel~tions, so that it nlay 1)r docidetl whether upoli 
the facts as found the plailitiff's action is  barred. The  cause is therc2- 
fore remanded for additional facts, which we presume may be ascer- 
tained by the court without the necessity of another reference. 

Error  and remanded. 
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1.  ('riminal Law I c-Jfere presence of guards during trial does not 
prejudice dcfcndant and is not ground for new trial. 

The  mr re  fac t  t h l t  the ofticers of thc~ court  guitrdrd the  outside uf the 
c.ourt-room with Sta te  militiil t lur i~lg  the  coursfL of t he  prisoncxr's tr ial  in 
:I mimilla1 l ~ r c ~ s e c u t i o ~ ~ ,  for the l~r isoner ' s  llrotection, tlotss not alone en- 
title t he  prisoricr to a new trittl on a l ~ ~ e a l  u1)oil t he  ground t11;rt n fa i r  itntl 
impartit11 tr ial ,  gu;tr;rnteed 11y the  C'o~~sti tution.  I ~ n d  not been gi ren  him. 
n-here it appears  thirt I I ~  t l C m o ~ l s t r ; ~ t i o ~ ~  had 11ecln niittle  g gain st liiui or 
; ~ n y t l i i ~ ~ g  done t h a t  could h a r e  prejadicetl his rights, and his exception to 
the rc,fusal of the  tr ial  court to allow h i s  motion t h a t  t he  guard b r  dis-  
lnissetl will not l ~ e  sns t a i~~ec l  on n y ~ ~ w l ,  ordin:~rilg nlatters of this kind 
tieing n.ithin t he  s ~ ~ u n t l  discretion of the court .  

2. Criminal Law L g-Supreme Court is confined to matters of law or 
legal inference on appeal in criminal cases. 

The  Sn l~ rc ln r  ( 'ourt i s  co~~f inet l  to ruittters of law or legal infercncc 
11llo11 ;ill :111~r:tl iu a crimi11;~l prowcutiou. Article IV, sectiuu 8. 

8. ('riminal Law B a-In this case held: question of whether defendant 
was too intoxicated to have criminal intent was for jury. 

\Vhere the  prisoner on t r ia l  for  a capital felony relies upon his e \ i -  
clrncc tentling to  ohow t11:rt hv  was  too into\icatetl a t  t he  time of the 
commission of the  crime to  have ;I criminal intent.  and there is eridence 
to the V O I I ~ I . ; I I S  offered by the  Sttlte. the  conflicting eritlence r a k e s  a n  
i<suc, ot fac t  for  t he  dtstennin;ltion of the jury under proIwr in<truc.tions 
from the  court 

4. Criminal Law L d-Where instructions do not appear of record they 
will be deemed to be without error. 

'There the  cllxrge of t he  t r ia l  court to  the  jury does not appenr of 
r r ~ o r t l  1111 :tppc:~l it will l)e conclnsivcly r~resumed tha t  the  conrt correctly 
charge11 the 1;iw arising upon the  evidence. 

,II>PKAL by defendant from J f id?ye f f e .  J., at April Special Term, 1030, 
of HERTFORD. Y o  error. 

At his trial on an iidictrnent for burglary, the defendant in this 
action was convicted of burglary in  the first degree. C. S., 4232. From 
judgment that 11e suffer death by means of electrocution, as prescribed 
by statute, C. S., 4233, defendant appealed to the Supreme Court. 

Afforncy-General' Rrurr~rrcitt and ilssisfarzt Attorney-General ,'iTa.sh for 
the State .  

. t .  7'. Castslloe und V .  D. Strickland for defendant. 

Coxxox, J .  On his appeal to this Court the defendant contends that 
if the judgment from xhich he has appealed is affirmed, and executed as 
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required by statute, he will be deprived of his life, without due process 
of lam, for that  the tr ial  a t  whi'ch he  was convicted and sentenced to 
death. was conducted under such conditions that  i t  was not a fair  and 
impartial trial according to the law of the land. Upon this contention, 
defendant prays that a new trial  he granted him by this Court. 

I t  appears from the statement of the case on appeal in the record, 
that there was present during the trial in the Superior Court a guard 
consisting of twenty-eight armed members of the State militia. This 
guard was present for the purpose of protecting the  defendant during 
the trial from apprehended violence and of assuring the defendant a 
fair  and impartial trial. There is nothing in  the record i ending to show 
the ground of such apprehension. There was no manifestation, either 
before or at  the trial, of any ill-will toward the defendan on the part  of 
citizens of Hertford County, or of any purpose on their part to prevent 
or interfere with an  orderly trial, by violence or otherwise. The guard 
was doubtless provided because i t  was apprehended by the sheriff of 
Hertford County and others whose duty i t  was to protect the defendant, 
and assure him a fa i r  and impartial trial, that, because of the nature of 
the crime with which the defendant was charged, there might be some 
outburst of feeling against the defendant on the part of tkose who should 
attend the trial, followed by some attempt to do him harm. Fortunately, 
there was no such outburst. The presence of the guard in  thc court- 
house yard and the jail nearby did not prejudice the d(3fendant. The 
learned and experienced judge who presided at  the trial, a t  thc request 
of counsel for dcfendant, excluded the members of the guard from the 
court-room during the trial. H i s  denial of defendant's inotion that the 
guard be disinissed and sent away, was not error for whic~h defcndant is 
entitled to a new trial. This motion was addressed to his discretion. and 
his ruling, in  the absence of a palpable abusr of such discretion, cannot 
be reviewed by this Court. As was said in  Rawls v. LupLon, 193 N. C., 
428, 137 S. E., 175, '(We hare  no power here except to review upon 
appeal decisions of the courts below upon rnatters of 1 ~ m  or legal in- 
ference." Const. of N. C., Art. IV,  see. 8. 

We cannot hold that  where as in  the instant case the er ecutive officers 
of the State have provided an  armed guard for the protxtion of a de- 
fendant in a criminal action, during his trial, from apprehended vio- 
lence or from manifestations, during the trial, on the part  of those 
present, of ill-will toward the defendant, the mere presenc4e of the guard 
a t  the trial deprives the defendant of a fair  and impartial trial-such 
as he i s  entitled to under the laws of this State. Ordinarily, matters of 
this kind are within the discretion of the presiding judge, whose duty 
it is to see that conditions surrounding the trial are not prejudicial to 
the defendant. 8. v. Newsome, 195 N. C., 552, 143 S. E., 187. 
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I t  is not contended on this appeal that  the evidence offered a t  the 
trial by the State was not sufficient to support the verdict that  defendant 
is guilty of burglary in the first degree as charged in the indictment; 
nor is it contended that evidence offered by the State was submitted to 
the jury over the objection of defendant, or that evidence offered by the 
tlefelldant was excluded upon objection by the State. The evidence set 
out in the case on appeal, admittedly competent in all respects, was 
amply sufficient to sustain the verdict. 

The defendant for his defense relied uvon evidence offered bv him 
tending to show that he was so intoxicated, as a result of drinking 
nhiskey, at  the time the evidence offered by the State tended to show 
that he broke and entered the dwelling-house as charged in the indict- 
ment, that he mas incapable of form& the unlawful intent charged, 
nhich was an  essential element of the crime. S. v. Allen, 186 N. C., 
302, 119 S. E., 504. There was evidence, however, offered by the State, 
tending to  slio~i- that defendant was not intoxicated, as he contended, 
and that he  was not under the influence of whiskey at  the time the crime 
was committed. As there was no exception to the charge of the court to 
the jury-the charge not appearing in  the case on appeal prepared by 
cour~sel for defendant, and accepted by the solicitor for the State-it 
must be conclusively presumed that the conflicting evidence was prop- 
erly submitted to the jury under correct instructions as to the law ap- 
plicable to the facts as the jury should find them from the eridence. 

Il'here the charge of the court to the jury is not included in the case 
on appeal certified to this Court, it is presumed that  i t  was not prejudi- 
cial to the appellant. 8. v. Sigmon, 190 N. C., 684, 130 S. E., 854; S. v. 
Carivey, 190 N. C., 319, 129 S.  E., 802; I n  re Westfeldt's Will, 188 
N. C., 702, 125 S. E., 531; Indemnity Co. v. Tanning Co., 187 N .  C., 
190, 121 S. E., 468; Bank v. Wysoq~g, 177 X. C., 284, 93 S. E., 769; 
Ellison, v. Telegraph Go., 163 3. C., 5, 79 S. E., 277. 

Defendant's only assignment of error on his appeal to this Court is 
based upon his exception to the refusal of the court to allow his motion 
that the guard, provided for the protection of defendant during his 
trial, be dismissed. This assignment of error cannot be sustained. We 
find no error on the record. The judgment is, therefore, affirmed. 

No  error. 
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Execution K a-Evidence in thin case held sufficient fo~p submission of 
issue as to defendant's wilful or wanton infliction of injury. 

Although negligerice alone in  the iuflictio~i of a ~rersor~:rl i n j u r y  is not 
sufficient to snpl~ort arl esrc~rtiou :~g:linst the per so^^ of the tlcfentlirnt. 
intent to iuflict t h ~  i n j ~ r y  u : iy  I)tl ~o~istrurt ive,  al1(1 W I I C ~ T C  t l ~ ( ,  acts 01' 
the defelidarit ;Ire so reckless or indiffcre~it to the safet:; of life or li~nl) 
as to au~ourlt to wilfulness or wantornlws, they arc rquiv;~le~rt i n  spirit 
to nctl~nl intent, and. I l c ld ,  the oviclc~ice in  this cwse tentling to shtr\v t11:tr 
the defend:~nt and his driver. while i~ltnsiralrd. oyerl~tt'tl defen(1;rnt's c:rr 
recklessly :1nd milfully, was sufficient to n:lrr:illt the. s~~lr~nissio~r o f  thtt 
issue a n d  sustaiu an attirm:ltive arrswt.r thrrcto. 

APPEAL by defendaiit from Small, J. .  at  August Term, 1930. of PITT. 
X o  error. 

Albion Dunn fo r  plaintiff. 
Julius Hrourn f o r  defendanf. 

PER CURIABI. This  is an action to rwover damages to  the  lai in tiff'.. " 
person and property resulting from a collision of autoinobiles alleged 
to h a w  been caused by the negligence of the defendant. The verdict 
was favorable to the plaintiff, and from the judgment r ~ w d m d  the dr-  
fendant appealed on exceptions appearing in therecord.  

There was evidence tending to show that the defendant owned the 
car, and that  he and hi$ driver operated i t  recklessly and wilfully while 
they were under the influence of intoxicating liquor-. 

All matters involved in the exceptions have heretofort> been resolved 
against the defendant's contentions. Of course an  execution against the 
person would not be allowed upon a mere finding of negligence, but as 
is said in  Oakley u. Lasafer, 172 N. C., 96, only when the injury has been 
inflicted intentionally or maliciously-i. e., when there is a n  element 
of fraud,  or violence, or wantonlless and wilfulness, or criminality. 
C. S., 768; Coble v. Medley, 186 N. C., 479; E'oster 2. Hyman, 197 
N. C., 189. I11 the last case after a definition of wilfulness and wan- 
tonness this language appears: "A breach of duty may 2e wanton and 
wilful while the act is yet negligent; the idea of negligence is eliminated 
only when the injury or damage is intentional. Ballew u. R. R., 186 
N. C., 704, 706. I n  Foot v. R. R., 142 N. C., 52,  in which the jury 
found in  response to  separate issues that  the plaintiff h a i  been injured 
by the wanton and wilful negligence of the defendant, distinction was 
noted between the wilfulness which is referred to a breacmh of duty and 
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u~ilfulness which is referred to the in ju ry ;  in the former there is tvilful 
negligence and in the latter intentional injury. Bu t  as stated in Ralleu 
c. R. R., supra, the intent to inflict the injury may be constructive ah 
well as actual. I t  is constructire where the wrongdoer's conduct is so 
reckless or  so manifestly indifferent to the consequences, where the 
safety of life or limb is involved, as to justify a finding of wilfulness 
and wantonness equivalent in spirit to actual intent." 

The  application of these principles by appropriate i~istructions was 
ample justification for the answer to the third issue relating to the 
defendant's condition and his reckless and wanton conduct. 9. 2,. T r o f f .  
190 N. C., 6i4. 

The other exceptions disciose no reversible error. 
No error. 

(Filed 24 September, 1930.) 

Pleadings F a-Motion for bill of particulars is addressed to sound dis- 
cretion of trial court. 

.\ motion for a bill of particular? is  :~ddrrsqed to  the illherent g e t l r ~ : ~ l  
power of the  tr ial  court  to regulate thc conduct of trial.: :~ntl  n11t.11 
fairly exercised is  not appctilable 

APPEAL by defendants from N u n n ,  J . ,  at Narc11 Term. 1930. nf 
CARTERET. 

Civil action for damages. 
Motion by defendants for bill of particulars; xllo\tcd in 11iwt : I I I * I  

denied in  part. 
Drfendants appeal, assigning errors. 

E. TI. Gorhant, Guion  (e. Guion  and VcLcnt lon  LP. H~dricX.  for  p / ( 1 1 1 1 -  

tilq. 
llIoore d D u n n  and J .  F. Duncan for S i m m o n s  ( 'onsf  rut f ton  C'orporr~-  

tim and Floyd 41. S immons .  
J .  F .  Duncan,  C .  R. 1Vheafly and L u f h e r  f1anlilion for. G. T I J .  I l u ~ l f -  

ley and G e o ~ g e  Brooks. 
C. R. 1TJheafly and W a r d  Le. W a r d  for. C.  I<. IIOU.P and 1V. 1;. S f a n c ~ i i .  

def endanfs .  

PER CURIAX. The record discloses no action on the part of the trial 
court of which the defendants can justly complain. 
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T h e  pert inent  rule  is s ta ted i n  49 C. J., 625, as  follows: 
" I t  is  a mat te r  f o r  the sound discretion of the  cour whether under  

the  circumstallees of the case a demand f o r  a bill of ps r t i cu la rs  should 
be gran ted  or  refused. T h i s  power of the court exists by vir tue of i ts  
general  p o v e r  t o  regulate the  conduct of trials,  and i t  is  incident to its 
general au thor i ty  i n  the administrat ion of justice. I t  is the same power 
i n  k ind  t h a t  courts have to g ran t  a new t r ia l  on the ground of surprise." 

Our own decisions a re  to  tlie same effect: P o w e r  Co. v. Elizabeth City, 
185 N. C., 278, 124  S. E., 611; Townsend I; .  W i l l i a m s ,  117 N .  C., 330, 
83 5. E., 461. 

Llffirmed. 

IN  RE P E T I T I O S  O F  EJIILy 11. PEAL)k:N A X D  J l A G G I E  1,. CLARE;. 

(Filed 1 October, 1930.) 

1. Gifts A c-In this cnscx held: trnnsartion oprrated :IS absolute gift 
which could not be subsequently affected by donor. 

Where the grantor i11 n deed reserves n life estate to himself and cou- 
veys the rr~uaindcr  in fee to his son ul~on condition that nt the g~nntor 's  
death, or sooner a t  the gra~itee'i: option, the grantee pay to the two 
daughters and one grnntldaugliter of tlie grnntor the sum of five h~indred 
dollars each, and the deed is registered and accepted by the gr:iiitee : I leld.  
the condition for the payment of tlie stipulated sum ope~' ;~tes  nq 1111 abso- 
lute gift to the d;l~qlrters nnd grandtlauqhter which ma:: not Ilc rr~vokrtl 
by the grantor, and upon the cleat11 of the granddnughter intestate during 
the lifetime of the grantor he may not dispose of her sha e by will, which 
should be paid to her ndn~ii~i.;tr;!trlr for tliqtril~ution :ic*corcling to the 
canons of descent. 

2. Descent and Distribution B d-In this case held: father of deceased 
child was entitled to inherit from such child under canons of descent. 

Where nn intestate dies lcnvins her surviving her father, and has no 
I~nshantl, brother.;: or cisters, or issue of brothers or si<:ters, her f:~tlier 
is entitletl to (listrib~ition under the canons of descent. C. S., 137, sub- 
section (i. 

3. Deeds and Conrryances C f-Grantw i~ccepting deed is bound by its 
conditions. 

Where a deed to lnnds is contlitioned ul)oll the payincnt by the grallttJr8 
of a stil)ul:ited sum in the future to persons designated hy  the grantor. 
ngon acceptance of the dred by the gr:u~tc,e he ii: Iwnn~l to the p > r f o r n -  
ance of the condition. 

4. Appeal and Error K -In this case administration of estate is neces- 
sary and case is modified and affirmed. 

The Supreme Court will take judicial notice on appeal of the lnck of 
administration of a n  estate. necessary to the determination of the case. 
and where the record discloses such deficiency the judq~nent will he re- 
~nantled in order that the defect he remedied. 
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APPEAL by petitioners, Emily hf. Peaden and Xaggie L. Clark, from 
13nmhill, J., at  May Term, 1930, of PITT. Modified and affirmed. 

On 22 December, 1909, H. J. Smith and n i fe ,  Arrena Smitli, made 
and executed a deed to Jesse S. Smitli and his heirs and assigns, to a 
certain tract of land in P i t t  Countv, N. C., dcscribiug it, co~itaininq 
64.8 acres. The  following is in the deed: "Witnesseth, that said H. J. 
Smith and Arrena Smith, his wife, i11 consideration of one dollar, to 
them paid by the said Jesse S.  Smitli, the recript of nhich is hereby 
acknowledged, and for the further consideration of fifteen hundred dol- 
lars to be paid as hereinafter stated, lmrc bargained and sold, and by 
these presents do bargain, sell and conxey to saitl Jesse S .  Smith and hib 
heirs," etc. Then the land is deicribccl hy metes nntl bounds. "The said 
H. J. Smith and r ~ i f e ,  .Irrcnn Smith,  hereby excepts and werTes  their 
life estate, in all thc abore-described lantl exwpt that portion l icr~toforc 
deeded and conrcge(1 to saitl Jersc S. Smitli, and it is furthcr under- 
stood and agreed between said parties, that  in order to makc this derd 
effectual and binding, the said J c ~ w  S. Sniith is to pay a t  the death of 
said 11. J. Smith and LIrriwa Sinitll (or iooncr if he tlcsircs to do 50). 
the sum of fifteen hundred dollar., ns f o h n s :  To our daughter, Elnil? 
RI. Peyton, the sum of $500; to our daughter, 3laggie L. Clark, the 
.uni of $300; to our grariddaughtcr, Lucy l<lks, the sum of $200." Then 
follori s tho habentluni elausc, etr. 

The  deed n a s  duly signed, aclil~o\~ledged and rc,cortlcd 111 the register 
of deeds office for P i t t  County, S. (2. The granddauglittr, LUCY Elks, 
nientioncd in the d c d ,  died inte-tate prior to the dt'atli of the said 
11. J. Smith and Arrenn Sllnth, lea1 ing s u n  i\ iug her father, James IT. 
Elks, the respondent ill this proceeding. Arrena Smith died before her 
liusba~id, H. J .  Sinitli. 'i'licx <aid 11. J .  Sniitli d ~ d ,  l c a ~ i n g  a last nil1 
and tcstmlcnt, in nliich appears tlit> follonir~g : "First, 1 hare already 
deeded to Jesse S. Smith my  home place of -26 acre., more or less, ralued 
,rt $4,700, and coliii~ig 111 pos~c\sion at nig dc~:~tli, lie shall pay to my 
tlaughter, Emily  31. I'eaclell, $T.iO, a d  to 1 1 1 1  daughter, Xaggie 1,. 
Clark, $750, total $1.500 to bp pnyablc hp Jehse S. S~riitli .  1 d l  and 
bequeath to my  daughters, Emily 11. Peaden &id l laggie  L. Clark, all 
rn3 pcrboiial property of e \ c q  description. i~ieluding niolicy that might 
be on hand at  nig cleat11 equal betweell the txo,  ;\laggrip 1,. Clilrlr and 
Emily 11. Pendc~l." 

Tliv follo~r ing judgnwnt \\as rentlercd by the e o ~ u  t b ~ l o u  . ('Tliis cause 
corning on to he heard a t  thc lllav T ~ ~ r r n ,  1030, of I'itt ( 'ou~lty Sulwrior 
C o u ~ t ,  before his Honor, 31. V. Barnhill. judge presiding, and being 
heart1 upon ail appeal from forlusr judgment of the rlsrk of tlic Supe- 
rior Court of P i t t  County, and being heard upon the petition of Mrs. 
Enlily 31. Peaden and Nrs .  Naggie I,. Clark, aild the answer of James 
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W. Elks, and after argument by con~~se l ,  i t  appearing t2 the court that 
the judgment entered by J. F. Harrington,  clerk of tlie Superior Court, 
qhould be sustained and that  James W, Elks is the owner and entitled 
to tlic sum of $.?OO, I I O V  deposited in the office of the cltrk of the Supe- 
rior Court:  I t  is thwefore, upon niotion of F. G. Jamvs 6. Son, attor- 
neys for James Mr.  Elks, ordered, acijudged and decreed tliat James W. 
Elks is the owner and entitled to thc sum of $500, so df,posited, and the 
rlrrk of the Suprrior Court of P i t t  County is nutliorized, empowered 
and directed to pap orer said amomit to James W. Elk:,. It is further 
ordered that the costs of this p r o c r ~ d i l ~ g  b , ~  paid by the petitioners." 

CI,AI~I~SOS, J. The question irirolred: Was the prorision in the H. J .  
Smith deed tliat the grantee was to pay, upon the death of the grantor 
(or  sooner if lie desires to do so),  the sum of $500 t o  Lucy Elks (and 
tlie petitioners, Emily N. I'cndci~ and Maggie 1,. C l a ~ k )  an  absolute 
gift, o r  was tlic same subject a t  all times to thc c o ~ ~ t r o l  of the grantor, 
prior to its actual paynleiit ? We tliillk it was an absolute gift-the 
Ianguagc of the dced clearly shows it was intended as such. 

I t  is well settlctl that thc arccptancc of a dced by a grantee renders 
11im liable to pay the consideration. Peel c. l'rc'l, 196 N. C., 788. This 
is not disputed on the record by Jesse S. Smith, who admits that he is 
liable for the arnouut lic agreed to pay for the land, ant1 has deposited 
the $500 with the clerk of the court of P i t t  County. The questio~i is to 
\rhoni sliould it bc paid?  I ' d c r  the dccd, "It is fur thr r  understood and 
agreed betnee11 the said parties" tliat lic pay "to our daugllter, Emily ;\I. 
Peaden, the sum of $500; to our daughter, Maggie I,. Clark, the sum 
of $500; to our grniitldaughtrr, Lucy Elks, tlie sum of $500." Lucy 
Elks died illtestate a d  left her fathcr, J a n l ~ s  W. Elks, s u r ~ i r i i ~ g  her. 

C. S., 137, subsectioll 6, is as follows: "If ill the l i fe t i~ae  of its father 
i111t1 mother, :I child dies, intcstatr, without l c a ~ i n g  husband, wife or 
(oliil~l, or the issue of a child, its mtatc shall bc equally d i ~ i d e d  b c t w e e ~ ~  
tllr f:lthw and nlotllcr. I f  ollr of the parents is dead at the time of tho 
clc,atl~ of the child, thc surviriilg parent shall br c ~ ~ t i t l c d  to the whole 
of tllc cstatc. Tlir term 'father' and 'motlier' shall not apply to step- 
parent, but shall apply to a p a r c ~ ~ t  by adoption: P j o c i d e d ,  thnt a parent, 
or pare~lts ,  who 113s wilfully nbando~ied tlie care, custody, nurture and 
maintena~ice of such child to its kindred, relatire or  o thw person, shall 
forfeit all and every right to participate in any part  of wid  child's 
cxstate under the provisions of this section." 
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W e  think the will rnadc by H. J .  Smith inoperative, so far  as thr' 
subject of this action is concerned. The grantor H. J .  Smith agreed 
with the grantee to scll liini the land for $1,500, and i t  was understood 
and agreed bet~reen the parties that  the $1,300 n a s  to bc paid $500 to 
each of tlie t ~ o  daugliters and $300 to the granddangliter. TVc t11i11!< 
this is an irrevocable gift to the daughters and. granddaughter. 

111 28 @. J., p. 672, par t  scc. ;4(4) is the followil~g: "Close rclatioll- 
ship betxi-een the parties, suph as husband a11d wifc, parent a i d  child, 
and the like, creates a presun~ption that a delivery of property from one 
to the other, ni thout explanatory words, was intended as a gift, ant1 
such presumption is strcngtllened by proof that tlie donor on previous 
occasions had made silriilar gifts. The rule does riot apply to transnc- 
tions between brother and sister, they being rcgarded as strangers. This 
presumption, however, does not arise unless there is a delivery of tlic 
property, or unless, i n  case of a gift of land, it is followed by actual and 
unequivocal possession and improrement." Section i 5 ( 5 )  : "The accept- 
ance of a gift, beneficial to the donee and otherwise complete, nil1 be 
presumed, unless tlie coi~t rary  is  made to appear, even tliougli tlic tloncc, 
did not know of the gift at the time i t  was made. The rule is c2spc,- 
cially applicable where the donee is  laboring under some disability. 
Thus. where a gif t  made to an infant  is beneficial. and not burdensolnc, " 
the law will presume acceptance, or, as some courts say, 'the law acacepts 
it for  him."' Harrell v. Tripp, 197 N. C., 426. 

I t  is riot necessary in this case to rely on any presumption, the ull- 
equivocal language of the deed makes i t  a gift, which the grantee in the 
deed agreed to pay to the respective parties. 

I t  may be noted that  the record discloses that  there is no administra- 
tion on the estate of the granddaughter, Lucy Elks. N o  question has 
been raised as to this, by the petitioners, appellants, but the court will 
take judicial notice of the defect. There must be all administration on 
her estate. Therefore, the judgment is 

Xodified and affirmed. 

('. 1,. WILLIAMS, Sor,rtrro~ OF For KIH SOKTIT ('AKOI I ~ A  .TI D I ~  141. 1 ) I < I I ~ I (  I 

ov  1~r .ar1os  OF THC STATE OF XORTH CAHOLISA. v .TONY 1: 
HOOKS FT AL. 

(Filed 1 October, 19.10.) 

1. Clerks of Court R -Statute does not require clerk to invest funds 
paid into his hands for minor under C. S., 148. 

IVhere funds hclongin:: to a minor are pt~id into the hands of the clerk 
of the Superior Court by  an admillistrator w~der  the ~)rovisions of C. S .  
148, dis~h:lrgirlg the ad~!liili.tr;ltor :rnd hi.: snwtics fro111 l iabi l i ty  i l l  rtyartl 
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tlierrto, it iq not required by statute, C. S., 153, 956, that the clerk invest 
the fu~ids. upon interest, unless so directed, the clerk being liable for 
such funds as an insurer, and the clerk and his sureties are not liable for 
the amount of iiiterest the Sundq would havi' drawn if they had been so 
invested, but if tlie funds are actually invested by the clerk he is litrble 
for tlle intcrwt actually received therefrom, since a fiduciary will not be 
:~llowed to make n personal profit out of funds committed to his custody. 

2. Appeal nnd Error K +Where findings of fact are not sufficient for 
determination of cause the case will be remanded. 

Where on appeal there is no agreed statement of fact or finding ns to 
whether :I tleceasctl clerk of court invested and reccirtxl interest, for 
\\.liich his cst;ltc innst account, on a sum pnid into his linrids under the 
l)ro\-isions of C. S.. 148, the case will IM? remanded for :I sl ecific findiiig it1 
regard thereto. 

CIVIL ACTIOS, before Sinclair, J., at  April Term, 1930, of WAYXE. 
Pr ior  to 1920. John B. Hooks was clerk of the Suptrior  Court of 

Wayne County and d i d  in offire on 28 Noucmber, 1029. The  defcnd- 
ant, Goldsboro Sayings and Trust  Company, mas appointed receiver 
of tlie cstatc of said clerk in December, 1929. On 16 February, 1920, 
Clara G. Hill,  administratrix of the estate of Williani L Hill,  paid to 
Jo l i i~  13. Hooks, clerk of the Superior Court of Wayne Ccmnty, the sum 
of $2,730.55 for tlie use of the minor childrm of the said William L. 
Hill, dwc>ased. Thc agreed fncts show that  "said funds were com- 
mingled b~ the said John R. IIookb, clerk of thc Superior Court, with 
other funds in his office ill such manner that  i t  was impossible to 
identify such funds or any iiotc= or securities i n  which I he same were 
invested; that  the propcrty of tlle estate of John  B. I-Ioolis, clerk of the 
Superior Court of TYnyne County, consisted principally of certificates 
of deposit, nhicli borc iiitercst at the rate of four per cent per annum 
and mortgage notes which borc interest a t  the rate of six per cent per 
annum;  that  a considerable portion of the notes held by J(11111 B. Hooks, 
clerk of the Superior Court of TVa~-nc County, are worthless and uncol- 
lectible, and that  it i s  impossible a t  this time to cleterlriine the exact 
amount of tlic same: that there is no  circumst:lnce or evidence to  show 
that any of the vorthless notes represented investment:: of the fund 
above referred to and 110 circumstance or evidence to shorn that  Job11 B. 
Hooks mas negligent in investing any of the funds of his estate in said 
notes which are now worthless." 

The record further tends to show that  from time to time the said 
clerk duly paid to said minors the sum of $2,154.10, leal ing a balance 
due of $576.75. The claimants contend that  this balance of $576.75 
should bear interest from the date i t  was paid into the clerk's hands, and 
this interest added to the principal sun1 due would make a total of 
$1,695.68. The  trial judge allowed the claim to the amouiit of the 
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principal, to wit, $576.75, but declined to allow interest, "the court find- 
ing as a fact and concluding as a matter of law that  the receiver is not 
obligated to  pay the said Otis Hi l l  and others any interest on the funds 
held by J. B. Hooks, C. S .  C., for  said Otis Hi l l  and others." 

From the foregoing judgrncnt claimants appealed. 

R. H .  T a y l o ~  for claimanfs. 
Kenneth  C. Ro?yall and S. 3. Smith for receicer. 

BHOODEX, J. IS a clerk of the Superior Court liable for interest upon 
funds paid to  him in his official capacity for the use of minors? 

T h c  pwtinent statutes relating to the subjcct under tliscussion are 
C. S., 148, 153, and 956. C. S., 148, authorizes an administrator or 
executor to pay into the office of the clerk of the Superior Court any 
moneys belonging to the legatees or distributecs of the estate, and such 
payment shall operate as n discharge of such administrator or executor 
and his sureties, to the extent of tlle amount so paid. I t  is apparent that  
this statute was enacted primarily for the relief of executors, adminis- 
trators and collectors. C. S., 153, authorizes an executor or adminis- 
trator to file a petition for settlement with an infant  or  absent defe~lclant 
and to pay into court the funds in  his hands, such funds "to be invested 
upon interest o r  otllernise managed uuder direction of the judge for the 
use of such absent pcrson or infant." Hence, funds paid into court in 
pursuance of this statute must be invested "upon interest" if so directed, 
and if not invested "upon interest" to be "otherwise managed under the 
direction of the judge," ctc. 

C. S., 956, requires the clerk of the Superior Court to submit an 
official report to tlle county commissioners on the first Xonday in De- 
cember "of all public funds which rnay be in his hands." Such report 
"shall gire an  iternized statement of said fuiids so held, the date and 
source upon which they TTere receired, the person to whom due, how 
invested and where, i n  whose name deposited, the date of any certificate 
of deposit, the rate of interest the same is drawing, and other e v i h l c e  
of investment of said funds." Obviously the quoted portion of the 
statute contemplates the investment of public funds although such in- 
vestment does not seem to be mandatory. Said section further provides 
that  the report of the clerk "shall include a statcmrnt of all funds in 
their hands by virtue or color of their I t  is to be observed that  
the latter clause of the section does not mention interest or  investment. 

I t  is manifest that  there is no mandatory requirement of law, irripos- 
ing upon the clerk of the Superior Court, the express duty of investing 
funds in  his hands belonging to minors. Clerks of Superior Courts fre- 
quently hold substantial sums of money belonging to minors for long 
periods of time, and i t  is a hardship that  a person under disability 
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should be compelled to have his money lie idle, when, by the exercise of 
sound business prudence and close scrutiny of security required for the 
protection of the investment, the fund could be materially augmented. 
Upon the other hand, "it is settled in  this State that  the bond of a public 
officer is liable for  money that comes into his hands as ~n insurer and 
not merely for the exercise of good faith." 8. v. Fhringhaus, 30 N. C., 
7 ;  Presson, v. Boone, 108 X. C., 79, 12 S. E., 897; Smith v. Patton, 131 
N. C., 396, 42 S. E., 849; Gilmore 7). Walker. 195 IT. C., 460, 142 S. E., 
579, 59 A. L. R., 53. Thus, if the clerk makes an invwtment in the 
utmost good faith and in the exercise of sound business judgment, and 
the investment fails, he is still responsible for the money and must pay 
it to the person entitled thereto. I f  he deposits the money in  a bank 
of known and approred solvency and the bank thereafter fails, he must 
suffer the loss, because if he fails to pay upon demand the law presumes 
that he misappropriated the fund at  the Yery instant it came into his 
hands. 

I11 the case at  bar, notwithstanding the silence of the law up011 the 
question of interest, it is contended by the claimants that as a matter of 
fact the clerk invested thc funds and collected interest thereon either by 
means of certificates of deposit or loans upon real estate. I f  such be the 
fact, the clerk would be liable for  the interest he received for it is now 
a truism of the lam that  no fiduciary can make a personal profit out of 
funds committed to his custody. There is no agreed statement of fact 
with reference to this question and 110 finding by the trial ,ludge. There- 
fore, the cause is remanded to the Superior Court of Wayne County for 
a specific finding as to whether the clerk actually received intcrest up011 
the fund in controversy, and, if so, the amount thereof. I f  the deceased 
clerk did not rewire  interest upon the fund in controversy, the judgment 
rmdered is correct. I f  he did receive interest thereon, his ~ s t n t c  must 
:iraeou~it to tho claimants for the proper amount thereof. 

Rema~idccl. 

(Filed 1 October. 1930.) 

1 .  Appeal and Error. C +Certified statem~nt of case on appeal will stand 
when appellee fails to serve countercase or exceptions. 

Where t l ~ r  ;~l)pcllant prepares his shtement of case o n  appeal and 
wrvice thereof is acce1)ted by the appellee witliin the time allo\wd by the 
judge, and is certified by the clerk as a part of the record, ill the nhwnce 
of service of escel?tions or countercase it ii: deemed arprowtl by the 
ayprllcr. (' S., 6-13. :1n11 will stand in the Supreme> Court :is thc ciiw OII 

:rppenl. 
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2. Trial C b M o t i o n  that defendant he denied the right to present de- 
fensr held to be addressed to discretion of trial court in this case. 

\There, in ;III actic~i~ in ejrctlnerlt the trinl court onlers tlie dt~fentlnnt to 
file :I bond contlitio~itvl for the p:ly~uc>nt of snch sum :IS t l i ~   lain in tiff 
might recover as  rcxsoliahle rent for the l~royerty. rind coiiti~~nes tlir c;lstA 
to the nest t e r ~ u ,  the l~laintib'r  motio~i : ~ t  the call of tlie ctlse ; ~ t  t lw sur- 
creding term that the defcnt1:rut not bc allowed to prcseut his defe~ist' 
Iwmusc of his f;~ilnre t o  tilt, the l)ond is in t1fYec.t a luotie~n that tlefentl- 
ant's ;liis\ver he stricken from the recortl a 1 ~ 1  judgruerlt by tlc451ult (,I]-  

terecl, and is addressed to t 1 1 ~  tliscretion of tilt* trial col~rt.  : I I I ( ~  tlic. rei- 
fusal of sncli motion is not r e r i c n t ~ l ~ l ~  on x ~ p ? a l .  

3. Landlord rind Tenant D d-In this case held: evidence of termilmtion 
of lease contract by lessor according to its provisions suffiricnt for 
.iura-. 

~ ~ P P E A L  by plaintiff f r o m  BarnAi17. J., a t  Junt .  T e r m ,  1930, of 
( ' IRTLRET. Reversed. 

This  action f o r  thc  summary  ejectment of defentlant f rom land de- 
scribed i n  a license agreement entered into by and  b ~ t \ w r n  plai~l t i f f  and 
clrfcnclmit, and  f o r  the rccorery of reasonable rent  f o r  said land 411c(, 
the r sp i ra t ion  of defendant 's t e rm under  said license agreemcut, was 
11cg.u~ i n  tllc court  of a justice of t h e  peace of Carterct  County 011 

IS Fcbruarg,  1930. 
T l ~ t ,  action was docketed f o r  t r i a l  i n  thc  Superior  C o ~ l r t  of snit1 

c8ou11ty on 1 Nhrch ,  1930, on tl-IP appeal  of plaintiff froill the  judgment 
of the, justice of t h r  ptwcde t h a t  plaintiff is  not ent i t l td  to rwor t>r  
t l ~ c r e i ~ ~ .  

A t  N a r c h  Term,  1930, of the  Super ior  Cour t  of Car te r r t  C o u ~ t y ,  
1111ich began on 1 0  March,  1930, on motion of plaintiff,  a n  order waq 
iiiade by  N u n n ,  J., t h a t  dcfcndant file a bond i n  t h e  sum of $500, with 
hufficient surety to  be approved by  the court,  conditioned f o r  thrb pay- 
ment  by defendant to  plaintiff of such s u m  as plaintiff might  recorer in  
this action as rmsonahle rcn t  f o r  said land, since the  expiration of d r -  
fendant 's t e r m  under  the liccnse agreement. T h e  action was thereup011 
continued t o  the nest  t e rm of said court.  Defendant  excepted to said 
order and g a r c  notice ill open court of i ts  appeal  therefrom to thc 
S u p r m l e  Court .  Th is  appeal  was not perfected. 
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At J u n e  Term, 1930, when the  action was called for trial, plaintiff 
moved the court to deny the defendant the right to present its defense, 
and for judgment by default, for  the reason that defendant had failed to 
comply with the order made by Nunn, J., at  March Term, 1930. This 
motion was denied, and plaintiff excepted. I t  does not appear on the 
record that  defendant had filed the bond required by the order of 
Nunn, J. 

I t  appeared from the evidence offered by plaintiff a t  the trial, that on 
or about 13 September, 192'7, plaintiff and defendant entered into the 
license agreement set out in the case on appeal, which is in writing; 
that under the terms of this agreement, defendant entered into possessioii 
of the land described in  the affidavit filed by the plaintiff at the com- 
mencement of this action, and has since remained in pot;session thereof, 
occupying and using the same for the purposes and o n t k e  conditions set 
out in tho license agreement. 

This license agreement contains the following prorisiclns : 
" (2) .  Term. This license shall continue for the term of five (5 )  

years from and after 1 September, 1927, but subject to the termination 
by licensor at  the expiration of the first year, or  any subsequent yearly 
period by thirty (30) days prior written nolice from them licensor to the 
licensee." 

" ( 5 ) .  Cancellation. Licensor hereby reserves the right a t  any time 
to cancel and terminate this license forthwith, in event of the termina- 
tion or failure of consummation of a certain sales contract now in force. 
or being negotiated between the parties hereto, or any agreement in con- 
tinuation thereof, or in substitution therefor; or in cme the licensee 
ceases to store, handle or sell the products of the licensor; or in case the 
licensee does not conduct the business on the licensed prcmises v i t h  due 
diligence in the judgment of the licensor; or in the event of the expira- 
tion or  termination of a certain lease, dated 13 September, 192'7, by and 
between G. J. Brooks, and wife, Onie Brooks, J. R. Duncan and C. R. 
Wheatley and wife, Osey G. Wheatley, and licensor." 

Plaintiff contended that, written notice having been gicen by i t  to de- 
fendant, thirty days prior to 1 September, 1!129, in  accordance with the 
provisions of paragraph 2 of the license agreement, defendant's term 
as a tenant of plaintiff expired on 1 September, 1929, and that since said 
dat.e defendant has been in possession of said land, 11o:ding the same 
after its term had expired. C. S., 2365, see. 1. 

At the close of the evidence for th.e plaintiff, judgment was rendered 
as follows : 

"This cause coming on at  this  June Term, 1930, to be heard, and 
being heard before the undersigned judge and a jury, and plaintiff hav- 
ing rested after introducing the license or claimed lease, and notice 
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TEXAS Co. V. FUEL CO. 

claiming termination thereof, but not alleging or offering to  prove any 
default or  breach by defendant, on defendant's motion to nonsuit: 

It is ordered and adjudged that  the action bo dismissed as of nonsuit, 
and plaintiff mill pay the costs to be taxed by the clerk." 

From this judgment, plaintiff appealed to the Supreme Court. 

X o o r e  & D u n n  and  W .  0. Tl'illianzs for plaint i f f .  
C'. R. l l 'heatly a n d  J. B. D u n c a n  for d e f e n d a n f .  

C o l r s o ~ ,  J. Defendant's motion to dismiss this appeal, for that  no 
"case on appeal," as prescribed b r  statute or by the rules of this Court, 
appears in the record, is denied. The  record, certified to this Court by 
the clerk of the Superior Court of Carteret County, contains a "case on 
appeal," s i p c d  by attorneys for plaintiff appellant, and filed in  the 
office of said clerk on 17 July,  1930. Service of this "case on appeal," 
was accepted by attorneys fo r  defendant appellee, on 17 July,  1930. The 
receipt of a copy of said "case on appeal" is acknowledged. in writing, 
by attorneys for appellee. I t  does not nppcar that  esceptioils or counter- 
case was filed by said attorneys. The  case on appeal, prepared by attor- 
neys for appellant, and served on attorneys for appellee n i th in  the time 
alloned by the judge, is deemed a p p r o ~ e d  by them, in  the absence of 
exceptions or countercaqe. C. S., 6-23, S'. 1 .  Pn7more ,  189 K. C., 53s) 
127 S. E., 599;  8. v. C'nrlton,  107 N. C., 936, 1 2  S .  E., 44. Where ap- 
pellant's statement of his case on appeal is sent to th i i  Court, as a part  
of the transcript of the record, duly certified by the clerk of the Superior 
Court, and it appears that  said statement of case on appeal mas duly 
served on appellee within the time prescribed by statute, or alloned by 
the judge, and it further appears that  no exceptions or countercaqe n a s  
served by the appellee on the appellant, it  stands ns thr  case on appeal 
in this C'ourt. Eoofh 2.. Rafclif~, 107 N. C., 6, 12  S. E., 112; Russell 2:. 

Davis, 99 N. O.. 115, 3 S. E., 895. 
Plaintiff's ulotion, made w11~~1 thc action n a s  called for tr ial  a t  June  

Term, 1930, that  defelldant be deniccl thc right to p r e v n t  its defense a t  
said trial, for that  defendant had failed to file the bond required by the 
order made at ;\larch Term, 1930, was in effect a motion that defcnd- 
ant's ansn er be stricken from the record, and that  plaintiff recover judg- 
ment by default, for want of an  answer. No terms were imposed by the 
court, or accepted by the defendant nhen  the order was made a t  the 
March Term. It did not appear that  defendant's failure to fiIe the 
bond was n i l fu l  or contemptuous. At  best, the motion mas addressed to 
the discretion of the judge presiding a t  June  Term. I n  no went,  was 
plaintiff entitled to a farorable ruling on its motion as a matter of law. 
Finance  Cfo. v. H e n d r y ,  189 K. C., 549, 127 S. E., 629; Lumber Co. v. 
C o t t i n g h a m ,  173 N. C., 323, 92 S. E., 9 ;  and 168 N. C., 544, 84 S. E., 
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864. The  ruling of the judge is  not reviewable on plaintiff's appeal to 
this Court. P o w e r  Co. v. Lessem Co., 174 N. C., 358, 92, S. E., 836. 

I t  appears from the judgment dismissing the action as of nonsuit, 
that the learned judge, who prcsidetl at thr  trial, was of opinio~i tti:it ill 
the absence of allegation and evidence tending to show a default or 
breach by defendant of some provision in its agreement with plaintiff, 
with respect to its occupancy and use of the premises (lescribed in the 
license agreement, plaintiff is not entitled to recover in this action. 1 1 1  

this, we think, he was i n  error. This  is not an  action t o  cancel tllc 
license agreement, under the provisions of paragraph 5 .  I t  is plaintiff'b 
contention that  defendant's term under said agreement espired on 
1 September, 1929, as  the result of the notice given pursuant to the pro- 
visions of paragraph 2. I n  accordance with this cont~nt ion ,  phiutiff 
demands judgment for the summary ejectnieiit of defe~itlant from thcs 
premises, arid for the recovery of reasonable rent since 1 September, 
1929. As there was evidence a t  the trial, tcnding to shxv that  defend- 
ant  entered into possession under the license agreement, and that  notice 
as required by paragraph 2 of the agreement was given by plaintiff tu 
defendant, there was error i n  the judgment dismissing the action as 
upon nonsuit. Defendant's motion for judgment of no11:uit should have 
been denied, and the eridence submitted to the jury npou appropriate 
issues. The  judgment is, therefore, 

Reversed. 

(Filed 1 October, 19.30.) 

1. Railroads D +Evidence of railroad company's negligence causing 
accident at crossing held sufficient to be submitted to jury. 

Where, in an action against a railroad conipnny to reco':rr dnm:~gcxs srls- 
tained by the plaintiff in a collision h~tween her automol~ile ant1 tlrfentl- 
;111t's train itt n grntle crossi~ig of n m11c1i U S P ~  street of ;I towll. tlierc, is 
evitlruce tentling to show that the drfrndant did not ring a bell or I ~ l o w  n 
whistle as the train aplxoached the crossing, t l ~ t  tlie \ratcllln;~n c~nq~lo~-t~tl 
by the defendant was standing some clistanw fro111 tlie crossing with hi5 
signal hanging by his side, tind failed to \rum the pla ntiff iwf~~re  sht. 
started across tlie track, is 1 ~ c W  snfticient to 11e snbmittetl to thtb j111.y 
and overrule defendant's motion as of nollsnit. 

2. Sam-Evidence of plaintiff's contributory negligence in crossing dr- 
Pendant's track held insufficient to bar recovery as matter of law. 

Where, in an action to recover damages sustnincd in a collision be- 
tween  plaintiff"^ automobile and defendant'< train nt n gr;~de ~~-osqilig. 
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there is evidence tentliug to show that the plaintiff slo~vetl  clo~vn hrr auto- 
uiohile to a sprrd not rscretling five miles per hour nntl looked :1nt1 
listened before ntteu11)ting to c4ross the trarlts, i ~ d  th;lt s h ~  sari* <It , -  
frndnnt,'~ watc111ua11 so~nc distancc from the imwsine standing wit11 h i s  
back to her, and that as tllr frout wheels of her car had pasact1 over tht.  
first rail the wr-utcl~man ran towards her c r ~ i ~ l g  "stop," that she stnp]~rtI 
and a t t~~ny tcd  to back f rom the trnrk when her engine stallrcl ;nltl \\.;IS 
hit hy the train. with furtllrr r~itlence that if tllc plaintiff had not stol?pt~l. 
but hat1 zone on across the trnck the accidcnt would not hare occurreit : 
Hcld ,  the evidence of  lai in tiff's co~itril)utory negligerlce is insufficient to  1);1r 
her recovery as :I m:\ttrr of law, nncl the refusal of drfe11tl:lnt's 11li4ir111 

as of nonsuit was proper. 

3. Appeal and Error J e-Error in this case, if any, held harmless and 
appellant not entitled to new trial upon his exceptions. 

Esceptionr to the trial court's ruling upon the ndmiwion of eritle~lct 
will not be su~tained nhen the evidence is of little ~robntire v;llricx ant1 
the error, if any, is hnrmlrw: nor will a new trial be awartlrd for rrrol 
in  the court's charge when the alleged error, if any. doe> not prejnriict. 
the appellant 

APPEAL by defendant from Smnll .  J.. a t  April Term. 1930. of 
.JOHNSTOX. N o  error. 

This is an  action to recover damages for injuries to plaintiff's automo- 
bile, and also to her person, caused, as a l l~ged  in the complaint, by the 
negligence of the defendant. The defendant denied the allegations of 
negligence, i n  the complaint, and in its answer relied upon its allegation 
that plaintiff by her own negligence contributed to the injuries alleged. 

The  jury answered the issues involving defendant's liability in 
accordance with the contentions of the plaintiff, and assessed her dam- 
ages, resulting from injuries to  her automobile, a t  $350, and her dam- 
ages resulting from injuries to her person, a t  $1,000. 

From judgment that  plaintiff recover of the defendant the sum of 
$1,350, and the costs of the action, defendant appealed to the Supreme 
Court. 

Wellons & TVellons and  Gullry $ Gulley for plaintit. 
A b ~ l l  S. Shepard  and Rose R. Lyon f o r  de fendan f .  

cox so^, J. There was evidence offered a t  the tr ial  of this action 
tending to show that  the injuries sustained by plaintiff xere  caused by 
the negligence of defendant, as alleged in  the complaint. 

The  said injuries were caused by a collision between a train operated 
by defendant, on one of its tracks, and an  automobile owned and driven 
by plaintiff. The collision occurred between 9 and 10  o'clock, on the 
morning of 28 November, 1928, at a public crossing in the town of 
Dunn, S. C. ,It this crossing Broad or Main Street in said town passes 
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over and across three parallel tracks owned by defendant. As defend- 
ant's train approached said crossing on one of said tracks, plaintiff was 
driving her automobile on Broad Street toward the cros~ing.  There was 
evidence tending to show that  defendant did not r ing a bell, or blow a 
whistle, as its train approached the crossing. There was also evidence 
tending to shorn that as plaintiff was driving toward the crossing, the 
watchman, employed by defendant to give warning to travelers on the 
street, was standing some distance from the crossing, talking to some 
one, with his signal hanging by his side. Plaintiff testified that  no 
signal or ~varning was given her of the approach of dclfendant's train, 
before she drove on defendant's track. This evidence .;vas sufficient to 
show that defendant was negligent as alleged in  the complaint and that 
such negligence was the proximate cause of the injuries sustained by 
plaintiff. I n  Earwood v. R. R., 192 N. C).. 27, 133 53. E., 180. i t  is 
said : 

"The crossing in controversy was a grade crossing, and according to 
the evidence, one that mas much used by the public. I t  was therefore 
the duty of the defendant to use due care in  giving tiinely warning of 
the approach of its train either by sounding the whistle. or ringing the 
bell a t  the usual and proper place in  order that  those approaching or 
using the crossing could be apprised that  the train was at  hand. I t  is 
established law that failurc to perform this duty constitutes negligence. 
Williams v. R. R., 187 N. C., 345, 121 S. E., 608; Pzcs~~y v. R. R., 181 
S. C., 137, 106 S. E., -15.2; Goj-7 c. R. R., 179 N. c., 216, 102 S. E., 320; 
1 : a y v ~ I l  v. H. R., 16 i -N .  C., 611, 83 S. E., 814; E d z c a d s  v. R. R., 132 
N. C., 100, S3 S. E., 588." See, also, Illoseley v. R. R., 197 N. C., 628, 
134 S.  E., 645. 

I t  does not appear from all the evidence offered at  the trial of this 
actioll that a clear case of contributory negligence by the plaintiff had 
been made out. The principle on which Htrrrison v. R. R., 194 N. C., 
636, 140 S. 33.. 598, was decided is, therefore, not applicable to the 
instant case. 

There mas evidence tendiug to show that as philitiff was approach- 
ing the crossing, and within 10 or 12 yards of defendmt's track, she 
slowed do~vn her automobile to a specd not exceeding file miles per 
1i0ur. She looked and listened and did not see or hear the approaching 
train. ,4s she turned her head from the left to the right, she saw the 
crossing matchnlan standing, with his back toward her, talking to some 
one, and with his signal hanging by his side. She then drove her auto- 
mobile on the track. After her front wheels had passel over the first 
rail, she saw the train backing toward the crossing. She had not seen it 
before driving on the track, because i t  mas obscured by a cotton plat- 
form on which a large number of bales of cotton were piled. At this 
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moment the crossing watchman ran toward her, holding u p  his  sign, and 
calling, "Stop, stop, stop!" She  stopped her automobile and attempted 
to back i t  from the track. H e r  engine stalled, and then the train struck 
the automobile, causing the injuries. Bu t  for the belated orders of the 
watchman, plaintiff ~ o u l d  have passed over the crossing and avoided 
the collision. 

There was evidence offered by defendant in contradiction of the evi- 
dence tending to show that  the defendant, by its negligence, caused plain- 
tiff's injuries. There was also e~ idence  tending to  support defendant's 
allegation that  plaintiff by her own negligence contributed to her injury.  
This conflicting evidence was properly submitted to the jury upon the 
issues involving defendant's liability. Thrre  mas no error i n  the refusal 
of defendant's motion for judgment as of nonsuit. 

W e  ha rc  examined, with care, defendant's assignments of error based 
on its exceptions to  the rulings of the court on its objections to the ad- 
mission of certain evidence offered by the plaintiff. These assignments 
of error cannot be sustained. The  evidence. if properly subject to ob- 
jection, was of little probative value, and harmless. 

I f  there was error in the instructions given by the court to the jury, 
to which defendant excepted, we are of opinion that  such error m s  not 
prejudicial to the defendant. These instructions were pertinent chiefly 
to the issue involving contributory negligence, which the jury answered 
against the defendant. There was no error in the refusal of the court 
to give in its charge to the jury the instructions as requested by defend- 
ant. As we find no error for nhich  the defendant is entitled to a new 
trial, the judgment d l  be affirmcd. If  the facts a re  as the jury found, 
the plaintiff is entitled to judgment. There was ample evidence to 
sustain the assessment of damages, resulting from the injuries to plain- 
tiff's automobile and to her person. 

N o  error. 

ELVIRA FUQUAY, ADNINISTRATKIS, 1,. A. A N D  W. RAILWAY COMPANY 

(Filed 1 October, 1930.) 

1. Judgments L a--h'onsuit in action against railroad under Federal Act 
does not bar subsequent action on same evidence brought under 
State law. 

A judgment as of nonsuit upon the merits of an action brought by the 
atlministratris of an injured employee of a railroad company under the 
Federal Employers' Linbility Act will not operate as a bar to the Fame 
cause brought under the laws of this State, C. S., 3466, 3467, the law and 
facts applicable to the first not being identical with those applicable to 
the second. 
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2. Abatement and Revival C a-Action for negligent injury not causing 
death survives to personal representative of injured person. 

The fact that the injury in suit did not cause the dexth of the injnretl 
party, but that death resulted f rom another caliqe does not 11ow prevent 
the survival of the action under the amendment of T'liblic I , n m  101.5, (+I 

-58, C. S., 159, 162, 461, 462. 

APPEAL by plaintiff from l l ~ ~ ~ i n ,  .T., at  Ju ly  Term, 1930. of LEE:. 
Re~ersed .  

I;;. R. Hoyle and A. A. McDonald f o r  plain.fif. 
Il'illiams B TTril1iams for d~fendan f .  

P ~ a ~ r r s o s ,  J. The  original complaint, filcd 4 August, 1928, con- 
tained the following: "First, That  plaintiff is a resident of Harnett  
County, North Carolina, and defendant is a railroad corporation en- 
aaged in interstaf~ commerce. Second, That  on or about 29 January .  
1928, while in the employment of the defendant and engaged in tlie lint' 
of such employment in loading cross-ties on a flat car a t  Lillington. 
S. C.,') etc. 

.\fter the dismissal or  nonsuit of the original action, at -1pril Term. 
1029, I-Iarnett Superior Court, a new action was instituted and a uev 
conlplaint filed 15  July,  1929. I t  contains the followirg : "First, That  
plaintiff is  a resident of Haruett  County, North Carolina, and defend- 
ant is a railroad corporation engaged in  inic*astafe tomrvzercc., as a com- 
mon carrier, operating a line of railroad from Sanford, N. C., to 
Lillington, X. C. Second, That  on or about 29 J a n u a r j ,  1928, while iu 
thc employment of the defendant as section hand and engaged in thc 
lino of such employment of loading cross-ties," etc. 

The  first action by plaintiff was interstate and brought under the 
Federal Employers' Liability Act. This action, after t ~ e  evidence was 
~litroduced, was on motion of defendant dismissed, or judgment ren- 
dered as in case of nonsuit. C. S., 567. Thcl plaintiff brings tlie preseiit 
action intrastate. C. S., 3466 and 3467. I s  res judicata applicable? 
W e  think not. It was so held in the court be1 n, but IW think this x a s  
rrror. 7 -  

I11 Hampfon 1%. Spinning Co., 198 n'. C., at p. 210, i t  was said:  "But, 
lf upon the tr ial  of the new action, upon i ts  merits, in either event, it 
appears to  the tr ial  court, and is found by such court as a fact, that  the 
second suit is based upon substantially identical allegatim and substan- 
tially identical evidence, and that  the merits of the second cause are 
identically the same, thereupon the tr ial  court should hold that  the 
judgment in the first action was a bar or  res adjudicata, and thus end 
that particular litigation." Midlciff 1,. Insurance Co., I98  N. C., 569 ; 
Phappel v. Eberf, 198 N. C., 575;  Ingle I * .  Green, ante, l49.  
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Alctions interstate, under the Federal Employers' Liability * k t ,  and 
actions intrastate, under the State statutes, are not identical. 

It is said in  pnpps I . .  R. R., 183 S. C., a t  11. 187: ",I rhange frorn 
ono to  the other not only invoked a change from fact to fact-from 
interstate to intrastate commerce-but also a change from law to law- 
from the Federal to the State statute. U n i o n  Pac. R. Co. z.. TT'yler, 158 
U. S., 285. Thus the amendment filed in the original proceeding, alleged 
a ncm and independent cause of action, and waq therefore a departure 
from the initial pleading. 'A departure may bc either in the substance 
of the action o r  defense, or the law on which it is foundcd; as if a decla- 
ration be founded on the common law, and  the replication attempt to 
maintain it by a special custom, or act of Parliament.' 1 Cliitty on 
Pleading, pp. 674, 673." The case of Tl'ahash R. Po. 7>. I laycs .  234 
U. S., 86, 58 Law Ed., 1227, is  distinguishahlo. 

There seems to be additional specificatio~is of negligence in thp neu 
complaint, and sufficient to  be submitted to a jury. We will 11ot discus. 
them, as the case goes back for trial. 

John  Fuquay, since the actions wcro comm~nced,  has died, anti tlik2 
plaintiff has been appointed administratrix arid contends t h a t  the. must, 
of action survived to her as administratrix. The  illjuries sum1 for ill 
this action did not cause plaintiff's intestate's death. We think the con- 
tention of the aclministrutrix is no~i-  the law in this juridictiorl. S w  
C. S., 159, 162, 461, 462. Under section 15i ,  Revisal, actions which do 
not surr i re  are the followirrg: " ( 2 )  Causcs of action for fal.;e imprison- 
ment, assault and battery, or other injuries to the person, ~vhr re  such 
i ~ ~ j u r y  does not cause the death of the injured party." 

We find in the Public Laws of 1918, ch. 38, the follo~ving : "That s u b  
section two of section one hundred and fifty-srvrn of the Rcvisal of o111, 
thousand nine hundred and fire, be amended by inserting the word 'and' 
between the words 'imprisonment' and 'assault' in line one of the same. 
and by striking out all of said subsection after the word 'battery' in 
said line one." Thus, the following is 'striclien from the Rcrisal :  "Or 
other injuries to the person, where such injury does not cause the death 
of the injured party." S o  the present action survives in faror  of 
plaintiff. 

F o r  the reasons given, the judgment of the court below is 
Reversed. 
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1)AIST \V. TUCI<EII. G ~ A K U I A S  OF J .  E WARRI-!S. v .  G17T V. SMITH. 

(Filed 1 October, 1930.) 

1. Deeds and Conveyances C c-Word "heirs" not necessary to convey 
fee even before 1870 if other appropriate words of inheritance were 
used. 

Although a deed to lands executed and delivered prior to the effective 
force of C .  S., 991, would not pass an estate in fee sirlple if the deed 
entirely omitted the word "heirs" or other appropriate words of in- 
heritance, a deed executed before such date to a school committee "and 
their successors in office in fee simple" is sufficient to piss  a fee simple 
title to tlie lands c o n ~ e ~ e d  therein. 

2. Same-In this case held: words used in deed were not suiRcient to 
create trust or condition subsequent, and deed passed fee simple. 

A deed to lands to n school board in fee simple "for the use and 
benefit of the white children in said school district nnd no further" 
merely marks out the use and purpose of the conveyance, and does not 
impose a trust or condition subsequent working a reverfqion of the title 
upon condition broken. 

3. Schools and School Distrirts D c-School board held authorized to sell 
property involved in this case. 

Where property has been conveyed to the school board of a county in 
fee simple, and used for school purposes from the date of the conveyance 
until 1926, the school board is authorized by C. S.. 5470, to sell the prop- 
erty and execute a deed therefor. 

CIVIL ACTIOS, before Barnhill, J. ,  gt M a y  Term, 1930, of PITT. 
T h e  t r i a l  judge found  the  facts,  which a r c  substantially as  follows: 

O n  20 August,  1877, J. A. Pol la rd  and  wife executed a ceed f o r  a half 
acre of l and  t o  A. A. Tyson, A. J. Outerbridge,  and  J .  -1. Pollard,  "and 
their  successors i n  office f o r  Distr ic t  No.  45 for  tlie w h i - e  race." T h e  
habendum clause of thr deed was "to h a w  and to hold saitl l and  with all  
privileges and  appurtenances thereunto belonging to the  said school 
committee, r i z . :  ,I. -1. Tyson, ,I. J. Outerbridge and  J. A .  Pollard,  and  
their  successors in  office i n  fee simple, f o r  the use and benefit of the 
white  children i n  said school district,  and  no further." T h e r e  mas also 
a clause of warranty.  T h e  deed was recorded 27 J u n e ,  1878. O n  22 
J a n u a r y ,  1891, t h e  said J. 14. Pol la rd  a n d  wife conveyed :I t r ac t  of land 
containing 4034 acres to J. E. Warren .  Sa id  t rac t  of land embraced 
the school s i te  of one-half acre contained i n  t h e  deed of 1377. Warren ,  
the  grantee i n  the  la ter  deed, died i n  1920, and in t h e  civision of h i s  
estate among h i s  heirs  t h e  said t ract  of 40% acres was assigned t o  the  
in fan t  plaintiff,  J. E. Warren .  O n  25 May,  1929, t h e  heirs  a t  law of 
J. A. Pol la rd  executed and  delivered a quitclaim deed f o r  the  school s i te  
to  the  plaintiff. T h e  school site t ract  was used f o r  school purposes un t i l  
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1926, when i t  mas abandoned as a school site and the board of educa- 
tion of P i t t  County, by proper deed, conveyed the said site to the de- 
fcndaiit Smith. 

F r o ~ n  tlie foregoing facts the trial judge was of the opinion ((as a 
matter of I a n  that  the language of said deed is not sufficicnt i n  form 
or substailee to impose a trust, or to limit the fee therein conveyed, or  
to create a condition suhsequel?t, breach of nhich  would cause the title 
to revert to the licirs of tlie said Jamcq A. Pollartl." Whereupon, it 
v as adjudged that  the plaintiff recover nothing. 

From jutlgnlrnt so rendered plaintiff appealed. 

#\'. J .  ICccwtt for plainfifl .  
F .  1:. ./crtncs & Son for defcnttanf. 

~ J R U G D E N ,  J. The plaintiff seeks to recover the school site tract of a 
1i:df acre upon three theories, to wit : 

1. That  the deed made by Pollard to the school committee in 1877 
did not contain the n o d  "heirs." 

2.  That  the words in  said deed '(for the use and benefit of tlie white 
c.hildreii in said school district and no further" created or imposed a 
trust, so that xheli the property mas abandoned as a seliool site, it there- 
upon rererted to the grantor. 

3. That  the board of etlucation of P i t t  Countx had no title to the 
property, and h e l m  no authority to convey the same. 

I t  must be conceded that  r)rior to 1879 the xord  "heirs" n a 5  in cer- 
t:liii i i~s ta~icer  held to bc ileceisury to create a fee-simple cktatc. I Ion-  
ever, the decision in  T7 ick~rs  v.  Leigh, 10-1 N. C., 245, 10 S .  E., 308, 
declared that  tlie trend of judicial utterances plainly indicated a dispo- 
.ition to relas the rigor of tho cornmoll-la\r rule that illvariably dc- 
riiarlded the presence of t l ~ e  uord "heirs" as a necessary requisite for 
the creation of an  estate of inheritance by deed. Seeking to avoid the 
111anifest idolatry of a ~ ~ o r t l ,  the courts by a process of highly teclinical 
reasoiiing and bold transpositioii of words urldertook to construe con- 
veyances so as to  effectuate the hypothetical iiitentiori of the grantor 
ni thout p r i m a r ~  regard for technical termr. This liberalizing ten- 
dency fillally headed up in  a statute, now k11ow11 as C. s., 991, and 
enacted in 1879. Notwithstanding, if a deed was executed prior to 
1879, entirely ornittiug the word "heirs," or other appropriate words of 
inheritance, and no equity mas allegcd or lxoverl, then no estate in fee 
simple would pass. Ailen u. Uasl~crvillc, 123 N. C., 126, 31 S. E., 383; 
Cullens v. Cullens, 161 N. C., 344, 77 S. E., 228. 

An examination of the deed before us discloses that  while the word 
"heirs" was not used, the words "and their successors in office i n  fee 
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simple" plainly indicate a n d  declare tha t  a fee-siinple tit le was actu- 
ally conveyed. Hence  the  first theory maintained ly thtl plaintiff mus t  
fail .  

N o r  c a n  t h e  second theory prevail.  Church 1'. J70ung, 130  X. C.. 8 ;  
Rriffain u. Taylor, 168 N. C., 271, 84 S. E. ,  280;  Blue I - .  Tl'ilmingfon, 
IS6  N. C., 321, 119  S. E., $41;  I~a71 27. Quin~l ,  190  3'. C., 326, 130  
S. E., 18. 

Under  the  principles announced i n  t h e  foregoing decisions, the  words 
i n  the  deed of 1877 "for t h e  use and  benefit of t h e  whi te  children in said 
school dis t r ic t  a n d  n o  fur ther"  merely m a r k  ou t  and  ident ify the pur -  
pose of t h e  conveyance a n d  do not rise to  t h e  digni ty of imposing a 
t rus t  o r  condition subsequent, working a reversion of the  title. 

I t  appear ing  as  a fac t  t h a t  t h e  property had  been used f o r  school pur-  
poses f r o m  t h e  d a t e  of t h e  conveyance un t i l  1926, the  school board of 
P i t t  County was authorized b y  C. S., 5470 to sell the  property and 
execute a deed therefor. 

W e  therefore hold t h a t  t h e  judgment  rendered was correct. 
Affirmed. 

ANNIE P. HAMILTOS v. CITY O F  ROCKY MOUNT. 

(Filed 1 October, 1930.) 

1. Municipal Corporations E a-Rule that cit$ is not liable for negli- 
gence in discharge of governmental function has exception in case of 
streets. 

Although a niunicipal corporation is not licible for the liegligence of it* 
employees in the discharge of a governmental function, it is  liable for 
such negligence in the discharge of a private or qunsi-private function 
which is conferrod not primarily or chiefly from considerations con- 
nected with the State a t  large, but for the private advantage of the 
community incorporated therein, but the rule that  i t  is not liable for 
negligence in the discharge of a governmental function hcis an exception 
in the case of the proper maintenance and safe condition of its streets. 

2. Municipal Corporations E c-Complaint in this case held to state a 
cause of action against city for failure to properly maintain streets. 

Where, in an action against a city to recover for a personal injury, the 
plaintiff alleges that the city owued its own power plant and transmis- 
sion lines for the generation and distribution of current for its own usr 
and for the use of individuals for profit, aud that,  through i ts  employres. 
it had dug a ditch and was laying a cable in a street for co~i~lucting current 
for lighting the street, and that  the cable was pulled aloug the ditch by a 
motor vehicle which caused the cable to rise up out of the ditch wlirll 
pulled taut, and that the plaintiff was injured by the cable rising up out 
of the ditch when she was attempting to cross the street, and that thercl 
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was no warning or notice that  the street was in an unwfe c20~~tlition. 
Hcld,  a drmi~rrer  to the cornplaint on the ground that it  appearz thereil~ 
that the city was discharging :I goyernmental function is properly over- 
ruled, the liability of a city for injllry caused by its negligent h i lu re  to 
properly maintain its strrets and warn of danger in regard thereto bein:: 
an exception to the rule that it ic, not liable for negligence in the discharge 
of a governmental function. and the decision of the question of whether 
in the instant case the city was discharging a private or govrrnmcnt:il 
function is unnecessary. 

3. Pleadings D c-In this case held: defendant's demurrer was bad as a 
speaking demurrer and his demurrer ore tenus related to pleading to 
which formal demurrer was addressed. 

Wherr, in an action against a city to recover for :L personal injury. 
the defendant interposes a demurrer on the ground that the complaint diu- 
closes that the injury was inflicted by the city in the discharge of a go\- 
rrnmental function for which it could not bc held liable, :md the cle- 
murrer is snstnined. and there:~fter the plaintiff files a11 amentlrd caul- 

plaint stating a good cause of action, and the defendant interposes :I 

demurrer thereto on the ground that the plaintiff \ \as estopped by the 
judguent on the first den~ul  rer : Held, the second demurrer, clel~cndi~lg 
upon matters outside the pleading, is had as  a ipcakinq demnrrt>r. alltl 
tlefendant's motion for dismissal on the ground that  the plaintiff n n s  
concluded by the former judgment and hi? offer to read the former llleatl- 
ings is in effect a demurrer ore te?iirs which is allowed only after thtl 
filing of a formal demurrer and can be considered only in its relation to 
thr  pleading to which the formal demurrer is addressed, except \\he11 
filed for want of jiirisdiction or that the complaint tail.: to state a rnusv 
of action. 

. ~ P P E A L  by defendant froin Sinclair, J., a t  J a n u a r y  Term,  1930, of 
S s s r r .  Affirmed. 

T h i s  i s  a n  action f o r  damages f o r  pcrsonal i n j u r y  alleged to have 
h e n  caused by  the  defendant, a municipal  corporation created under  
the  laws of N o r t h  Carol ina.  

T h e  amended complaint contained the  following a l l ~ g a t i o n s  : 
3. T h a t  on and  pr io r  t o  1 3  Norember,  1928, the  defendant i n  i ts  

p r i ~ a t e  a n d  corporate capaci ty owned a n d  operated a large steam plant ,  
f o r  the  generation a n d  distribution of electric cur ren t  to the citizens of 
the city of Rocky Mount ,  a n d  also to  other persons, corporations and 
municipalities outside of the  city, f o r  profit;  tha t  f o r  t h e  distribution of 
said electric current ,  as  aforesaid, t h e  defendant owned and  maintained 
a system of wires, poles, cables, transformers, etc., throughout  the city 
of Rocky Mount ,  and  elsewhere; t h a t  a p a r t  of the electric cur ren t  
which was  t ransmit ted ore r  said distribution system was sold to the 
inhabi tants  of t h e  city f o r  profit, and  a p a r t  thereof was used f o r  the  
l ight ing of streets and  sidewalks. 

4. T h a t  the defendant  also maintains  a number of public streets and  
sidewalks within i ts  corporate limits,  among which a r e  Western Avenue, 
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which runs east and west, and Church Street, which runs north and 
south, said two streets intersecting each other one block west of Main 
Street. 

5. Tha t  on 13 November, 1928, the defendant, throup;h its employees. 
was engaged i n  the construction of a street lighting system along the 
eastern side of Church Street, and in  the progress of s lch  construction 
was causing to be laid along the sidewalk on the east side of Church 
Street, i n  said city, a cable, the  purpose of which mas to supply electric 
current for  the illumination of a great number of high-powered lamps, 
situate upon the  top of iron or steel posts, which were to be erected 
along the eastern side of said Church Street;  that said system of lamps 
when completed mould constitute what i s  commonly called a white way, 
mould illuminate the street, sidewalk and premises of abutting property 
owners, and would become an integral part of the city's distributing 
system; that  said cable was being laid in a trench or ditch, which had 
been cut and drilled along the eastern side of Church Street on or near 
to the sidewalk, which extended along the eastern side of said street; 
that this trench or ditch intersected and crossed the sicewalks adiacent 
to Western Avenue, said trench or ditch being several inches in depth 
and several inches in width. 

6. That  at  one end the said cable, which mas approximately one and 
one-half inches in  diameter, mas mounted on an enormous st a t '  lonary 
spool and drum, from which i t  was pulled or stretched along said side- 
walk by means of a tractor or other motor rehicle, attached to the other 
end; that  while the cable was inert it was lying in the bottom of the 
aforesaid trench or  ditch, but when it was tightened or made taut by a 
pull from the tractor or other motor rehiclc, i t  would suddenly rise out 
of the trench or ditch several feet, so as to obstruct 'Western Avenue 
and the sidewalks adjacent thereto; that during the laying of said cable 
the same was frequently jerked and caused to rise out of the bottom of 
said trench or  ditch, the process being a continuous one in  its nature, 
and a t  the time hereinafter complained of, had been going on and 
existing for several hours, or perhaps, even longer, the exact time being 
unknown to this plaintiff. 

7. That  the existence of said trench or ditch intersectine Western " 
Avenue and the sidewalks adjacent thereto, as above described, and the 
laying of the cable across said street and sidewalks, as aforesaid, created 
and constituted an  obstruction and dangerous condition upon said street 
and sidewalks, of which said obstruction and dangerous condition the 
defendant had actual knowledge, or if it did not have actual knowledge 
of such obstruction and dangerous condition, in the exctrcise of reason- 
able care and diligence, could have and should have, had such knowledge. 

8. That  on the afternoon of 13 November, 1928, plaintiff, in com- 
pany with her daughter, started from her home along Western Avenue, 
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which intersects Church Street, as above described, and as she ap- 
proached said intersection she noticed that there was some work going 
on in that vicinity, but she also noticed that other travelers mid pedes- 
trians mere crossing the intersection and going along said street and 
sidewalk; that there mas no sign posted in the vicinity of said ditch 
and cable warning the public of any existcnt danger, nor lyere any sig- 
nals or warnings giren to the plaintiff that there was any obstruction 
or danger; that  plaintiff and her daughter, in full view of the employees 
who were engaged in the laying of said cable, as aforesaid, startcd across 
the intersection of said streets as they saw other pedestrians doing; and 
plaintiff's daughter stepped over said ditch, at  the bottom of v l ~ i c h  the 
said cable was lying, and was proceeding along the sidewalk adjacent to 
Western Avenue toward Main Street, but nhen the plaintiff, n h o  was 
just behind her daughter, was attempting to get over said ditch, said 
cable suddenly, and with great and terrific force, came up, as i t  had 
been continuously doing throughout the period of the laying of said 
cable, as aforesaid, from the said ditch or trench in which i t  was lying, 
thereby obstructing her passage, and entangling her in such a nianrier 
as to throw her violently to the pavement, inflicting upon her serious, 
painful and permanent injuries, as hereinafter more particularly set 
forth. 

9. That  at the time when plaintiff attempted to cross the intersection 
of said streets, and to step over said open and unguarded ditch and 
cable, as aforesaid, and at  the time when she received her injuries, she 
knew nothing of the manner in which said cable was being laid, and she 
>\as entirely ignorant of the dangerous condition and obstruction ex- 
istent a t  the place where her injuries were inflicted. 

10. That  i t  was the duty of the defendant to exercise due care to main- 
tain its streets and sidewalks, in a reasonably safe condition, and in 
allowing the existence of the obstruction and dangerous condition upon 
its streets and sidewalks, as above described, the defendant breached its 
duty in  this respect which i t  owed to the plaintiff, and this breach of 
duty, together with its negligence and failure to warn the plaintiff of 
said obstruction and danger, and its neglect and failure to guard or 
barricade the aforesaid place of danger, constituted gross negligence 
upon the part of the defendant, which said negligence was the proxi- 
mate cause of plaintiff's injury. 

11. That when the plaintiff was thrown to the ground, through the 
negligence of the defendant, as aforesaid, her face and features were 
lacerated and bruised, her nose broken, the frontal sinus fractured, the 
knee cap dislocated, the pelvis fractured, three vertebrae dislocated or 
fractured, and her injury and shock were of such nature and extent as 
to cause her to be totally and permanently incapacitated; that prior to 
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her injuries plaintiff had been for a number of years in excellent health, 
had been able to take care of her home, and in addition to attending to 
the ordinary duties of housewife and mother, she had lseen actively en- 
gaged i11 religious and social undertakings in her community; that in 
addition to the physical injuries sustained by her, plaintiff has suffered 
great pain and untold mental anguish. 

The defendant demurred to the amended complaini on the ground 
that i t  does not set forth facts sufficient to constitute a cause of action, 
because i t  appears on the face of the complaint that the alleged negli- 
gence occurred and resulted from an act of the defendant's employees 
while installing an  electric cable, the purpose of whic l  was to supply 
a. current for  a "white way" street lighting system; ~ . n d  while so in- 
stalling said cable for  the purpose of lighting its streets the defendant 
was exercising a governmental function solely for the benefit and pro- 
tection of the public and is not, therefore, civilly liable for the negli- 
gence of i ts  employees resulting therefrom. 

Judge Sinclair overruled the demurrer and the defendant excepted 
and appealed. 

Finch, Rand ct? Finch, Cooley & Bone and Biggs d-  Broughton for 
plaintiff. 

Xpruill c4 Spruill, Batfle & Winslow and Thorp d. Thorp f o ~  do- 
fendant. 

ADAMS, J. The plaintiff alleges that  the defendant in i ts  private and 
corporate capacity owns and operates a plant for genxat ing and dis- 
tributing electricity for  profit, not only to citizens within the corporate 
limits, but to persons and corporations outside the city; that for acconl- 
plishing these purposes the defendant owns and maintains also a 
system of wires, poles, and transformers within and without the city 
limits; and that a part of the electric current, not sold for profit, is 
used in  lighting the streets. 

I f  i t  be conceded for the present purpose that the lighting of its 
streets by the defendant is a governmental function, the distribution of 
electricity for  a profit is a privilege exercised in  its p r i ~ a t e  capacity for 
its own benefit. As to the proprietary or  private character of a munici- 
pal corporation "the theory is that  the powers are su~posed  not to be 
conferred, primarily or chiefly, from considerations cor~nected with the 
government of the State at  large, but for the private advantage of the 
compact community which is incorporated as a distinct 'egal personality 
or corporate individual; and as to such powers, and to the property 
acquired thereunder, and contracts made with reference thereto, the 
corporation is to be regarded quoad hoc as a priva.e corporation." 
1 Dillon ( 5  ed.), sec. 109. 
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Upon the doctrine of the twofold character of municipal corpora- 
tions the defendant rests i ts  contention that if the cornplaint sets forth 
wr ta in  acts done by the defendant in its govenimental capacity and 
other acts wliicli are of a proprietary, private o r  quasi-private nature. 
the plaintiff alleges that she v a s  injured while the city was engaged ill 
the construction of a system for lighting its streets, which it contend.. 
was merely the performarice of a public or goverr~mei~tal  duty. 

There is  substantial unanimity of opinio11 upon tlic proposition that 
iL city when exercising its privatc or corporate powers is liable in d a n -  
ages for the iiegligence of its cmploy~cs and, as  a rule, that  it  i s  not 
liable for negligence ill its exercise of a gowrnmental function. 6 i\I(a- 
Quillin's Mun. Corporations (2  ed.), see. 27!)2; SIarX. 1 % .  C'hadoftcl, l S l  
S. C., 3 8 3 ;  J a m e s  1 , .  P h n r l o f f c .  183 3. C., 630; Scnlrs  17 .  T17insto)t- 
Sulcm, 189 N .  C., 469; I'arXs-i?elh. ('0. 1 . .  f'ottcortl, 1 9 1  S. C.. 134; 
fYafhe?y z.. C h a r T c f f ~ ,  197 S. C., 309. 

The law which imposes liability in oue caw and liot in the othc8r lia- 
been stated in a number of the decisions of this Court, notably Fisher 7 .  

.Yew B e r n ,  140 X. C., 506; Harr ing fon  1,. Tl'ad~sboro, 153 N. C .  437: 
T e r w l l  v. IT7ashingfon, 158 S. C., 282; H'oodie I,. IT'illicsboro, 169 
S.  C. ,  3.53; I larrin,qfon I . .  Greenville,  ibid.. 6 3 2 ;  A s b u r y  v. d l b e m a d c .  
162 N .  C., 247; and Jlunic-X 1 % .  D u r l m m ,  181 N .  C., 188. I n  some of 
these cases there is strong intimation, if not express decision, that accord- 
ing to the complaint, ~vhiiah tlie tlemurrer admits to bc true, tlie city Ivas 
11ot rllgaged in  the cwwisc  of sucli governmental function as would 
oscnipt it from liability. But  thc dwisioi~ of this questioli is not csscw 
tial to affirmance of tlle judgliient. I n  the complaint there is clear anti 
definite allegation that the city ncgligcntl,~ failed to maintain its street* 
in a reasonably safe condition; that  the cable by which tlie plaintiff was 
ilrjurcd extended along the sidewalk and created a dangerous obstruc- 
tion which imperiled the s a f e t ~  of those who had occasion to uac t l~c  
streets. This allcpatiori removes tlie defcnw of a gowrnmental fun(-- 
tion. The  controllil~g principle is given by SIcQuiIlin: " h c t  whrre tlicb 
r ig l~t  of action is based on the failurc of the municipal corporation to 
use ordinary care in  maintaining its streets, public ways and sidcwalk~ 
in a reasonably safe condition for travel in the usual niodes, such negli- 
gence ill a majority of the states, aside from statutory or charter pro- 
vision, furnishes another exception to  the principles mentioned, and 
hence tlle governmentaI function doctrine in such cases has no applica- 
tion." 6 X u n .  Corporations ( 2  cd.), sec. 2793. "This rule," lie says, 
"is fornuled upou the 'illogical exception' to the general rule of the corn- 
mon law disallowing actions against municipalities for negligence in 
the discharge of duties imposed upon them for the sole benefit of the 
public and from which they derive no compelisation or benefit in their 
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corporate capacity. I t  is obvious that the obligation, sc, f a r  as travelers 
are concerned, is one of a public character. fulfilled, not for pecuniary 
profit or private corporate advantage, but exercised as ;t purely gorern- 
mental function. I t  is generally said that  the liability arises by impli- 
cation from the nature of the subject and the vast powerir conferred upon 
such corporations, including the exclusive control of the streets. The 
additional reason is presented in  some decisions, that making and im- 
proving streets and keeping them in repair is a ministerial function and 
relates to corporate interests only." 7 Mun. Corporations ( 2  ed.). 
see. 2902. 

Whether this doctrine is illogical is a question with which we are 
not concerned. This  Court has consistently adhered to the principle 
that the liability of municipal corporations for injur;: caused by de- 
fective streets is "too firmly established to admit of further question." 
Harringfon v. G~eenville, supra. The purpose of the  clzfendant, i t  will 
be observed, n.as not to construct or improre its street<; and sidewalks, 
but to install a system of electric lights. 

One other question is to be considered: The plaintiff filed her first 
complaint on 6 June,  1929; the defendant demurred, an3 Judge Daniels 
sustained the demurrer for the reason that  the complaint had no allega- 
tion that  the city was engaged in  the exercise of any corporate function. 
This defect was supplied in  the amended complaint and the defendant's 
demurrer thereto ~ v i s  overruled. The defendant now contends that the 
plaintiff is concluded by the judgment sustaining the fir:t d(wlurrcr and 
relies upon the doctrine of estoppel by judgment. 

This asserted defense does not appear on the face 3f the amended 
cornplaint; and when a demurrer invokes a fact which does not appear 
on the face of the pleading demurred to, i t  is called a "speaking de- 
murrer," and as such is insufficient. Sandlin v. Wilmin7ton, 185 N .  C., 
257. To meet this objection the defendant moved that the action be 
dismissed because the question raised by the demurrer had been finally 
determined by the judgment of Judge Daniels, and offued to read the 
first complaint and the first demurrer. 

The  nlotion was in legal effect a demurrer ore tenus, which, mhen a 
formal demurrer is filed, is perniissible for stating othl:r causes which 
could have been included in the formal demurrer; but such objection 
(escept mhen there is a want of jurisdiction or the complaint does not 
state a cause of action) is considered only in  its relation to the par- 
ticular pleading to which the formal demurrer is addrecised. Mountain 
Pa& Institufe u. Lowill, 198 N .  C., 642. 

There was 110 error in denying the defendant's motio I. The defense 
niay be interposed by answer. 

Judgment affirmed. 
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(Filed 1 October. 1930.) 

APPEAL by d e f e n d a n t  f r o m  Sinclair, J . ,  a t  J a n u a r y  Term, 1930, of 
Nas~r. Affirmed. 

Finch, Rand  (e. Finch, Cooley cP. Hone and Riggs cP. Broughton f o ~  
plaintif. 

SpuiTT R Spruill, Battle & Winslow und Thorp tP  T h o r p  fo?. de- 
f entlanf . 

ADAMS, J. The disposi t ion  of this case  is contro l led  by t h e  decis ion  
in IIamilfon v. Rocky ,lIoz~nt, a,nte,  504. J u d g m e n t  

Alffirmed. 

(Fi led  1 October. 1930.) 

1. Deecls and Conveyances C c-In this case held: deed conveyed per- 
manent right-of-way to grantee whose transferee s l ~ c c ~ d c c t  to it? 
rights. 

\There a deed conveys standin: timbcr with the  right to  coiii;trucat alitl 
use roads, t ramways  antl rai lroads there011 for  t he  ~ u r p o s e  of cutt ing 
:rnd rrmoving the  trees eonveyecl, and illso r o n ~ e , ~ s  1 r i~h t -o f -~v : iy  sixty 
feet witlc for  a main railroad a s  well a s  miy branch ro;ltl 111;1l11lc(l 11y flit' 
grantee. i t s  successors antl ;~ss iqns ,  t h e  right-of-u.ay to  be 11sct1 Iry it 
perni;~nently,  the consideration esl~resi 'ed not h ~ i n g  confiilc(1 to the  right 
to  the  trees a lone:  Held, although the  right to  cntcr U ~ W I I  1111, I:rn(l f o r  
the  liurpose of cutt ing and r e n l o v i ~ ~ g  the  trees espirctl ~ 1 1 ~ 1 1  tht, t r t ~ ~  
conreyet1 had  b w n  r rn iorrd ,  by the  plain language of the  dectl :r ~crm:1-  
nent right-of-way sixty f r e t  wide was  conreyed to  t he  grantee, :lnd one 
claimiilg under a deed from the  grantee has  t h e  right to tlic e:~sc~nic~iit uiltl 
i ts  u s e  for other ~ i r i r a t e  pnrposrs. in this case the  right to t r : ~ ~ : q ~ o r t  cl;ry 
for brick over t he  land. 

2. Corporations G a-Corporation acquiring right of way for rnilroad 
need not have right to operate as conamon carrier to use it for private 
road. 

W h e ~ e  a corporation has  acquired by deed x permanent rixht-of-\\a> 
over the  lands of the  original grantor  fo r  a railroad, i t  i~ not neccswq  
t h a t  the  corporation have the  char ter  r ight to  operate a s  a c.onllnon c.rr 
r k r  in order to  usr  t h e  right-of-ma> for  a private railronil nc.cr\s;i~j to 
t he  carrying out  of t h e  pone r s  expressly given i t  in i ts  charter.  
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APPEAL by plaintiffs from iSinclair, J . ,  at  April Term, 1930, of 
WAYNE. Bffirmed. 

This  is an  action for judgment perpetually restraining and elljoining 
defendant from entering upon and using a certain right-of-way over 
and across the lands of the plaintiffs, located in Wayne County, and for 
other relief. 

.2t the tr ial  judgment was rendered as follows: " - 
"This cause coming on to be heard, all parties agrefd upon a state- 

ment of facts, which is as follows : 
1. The plaintiffs a re  residents of Wayne County, State of North Caro- 

lina; and thr  defendant is a corporation, duly organized under the laws 
of the State of Sort11 Carolina, with its principal offi:e and place of 
business in  Goldsboro, Wayne County, North Carolina. 

2. That  on 28 January,  1911, Daniel Grady and wife, Ju l i a  Grady. 
rxecuted and delirered to the Virginia Lurnber and Box Company ail 
instrument, a copy of which is attached and marked Exhibit 'A,' and 
taken as a par t  of this paragraph. (Said instrument is duly recorded.) 

3. Tha t  the Virginia Lumber and Box Company about the year 
1915, laid out and constructed a tramway or log road, narrow gauge, 
and said log road or tramway extended from a point south of the city 
of Goldsboro, through the lands described in the timber deed as de- 
scribed in Eshibit  'A,' and also through several other tracts of land, for - 
the distance of several miles, on each side of the lands of these plaintiffs. 
Soon after the completion of the construction of the lop road, or tram- 
way, the Virginia  umber and Box Company operat& over the said 
log road, or  tramway, narrow gauge cars a i d  narrow gaixgr engines, for 
the purpose of removing the timber on thr  lands described in paragraph 
tnw, and far  the purpose of removing other timbcr lwlonging to the Vir- 
ginia Lumber and Box Company. That ,  011 17 .ipril, 1928, the Virginia 
Lurnber and Box Company had cut and removed all of its timber on the 
lands described in Exhibit 'A,' as attached to this judgment, and had 
cwt and removed all the timber rr-.movablc, adjacent to and removable on 
the road or t r a m ~ i a y  through, and coi~structed on, the lands described 
in Eshibi t  'A'; har ing  constantly used the tramroad or log road, or 
tramway, narrow gauge, up  to ahout 1 7  April, 1928. 

4. That  on 17 April,  1928, the Virginia Lumber and Box Company 
did discontinue the use of the log road or tramway. 

5. That  on 17 April,  1928, the Virginia Lumber and Box Company 
t~srcutetl a certain instrument and delivered said insirument to the 
Borden Brick and Tile Compauy, a copy of which instrunlent is hereto 
attached and marked Exhibit '13,' and made a part of this paragraph; 
on ~ ~ h i c h  date the Borden Brick and Tile C'ornpany took possession of 
the right-of-vay and iiarrolv gaugc7 log road above refcrrcd to, and has 
I W I I  in the comtn~l t  use of t11c sslnlr since that date. 
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6. That ,  the Virginia Lumber and Box Company is now, and prior to 
1911 Mas. :I corporntio~l, organized under t l l ~  1an.c of thc State of Vir-  
ginia;  it has, a t  311 timrs, bccn r~lgaged in tlie cutting, rerno~ing and 
mm~ufac tu r i~ ig  of timber into lunihcr. This Lumber and Box Company 
liai n ~ w r  bee11 autliorized or liceiised to operate as :I common carrier. 
Tllr Eorden Brick and Tilc Company is  a corpora t io~~.  organized under 
the la\\s of the State of Kor th  Caroli~rn, aild is, and :it all times since its 
organimtion, has been c q a g e d  in  rninil~g m ~ d  remoring deposits of 
clay from tlic ground. and in moulding and burning tliis clay into b r ~ c k ;  
this brick and tile company is not now, and has Irrler been licensed to 
operate as a common carr ier ;  the Uorden Brick and Ti l r  Company is 
not IIOW. and has neyer bceii engaged ill the cutting arid removing and 
manufacturing of timber. .\mong other povers contained in the 
charter of the Rordcii Brick and Tile Company, n a s  the power to pur- 
chase, sell and convey property, real and personal. 

7. V d c r  the paper-writing described ill Exhihit 'B,' attached to tliis 
judgment, the Bortlen Brick and Tilc Colripanp, 113s taken possession of 
the right-of-way forrrlerly held and uilrtl by the Virginia Lumber and 
Box ('ompmiy, ant1 coilvcyed by t l l ~  i~istrurnent marked Exhibit 'A'; 
t11e 13or(11711 13r1rL :1r111 'I'ilt, ( ' O ~ I ~ ) ~ I I ~  i q  ~ I ( I \ I  o ~ w r a t i l ~ g  tz(rt:ii~~ 1r:trrow- 
gauged cars and engines over the right-of-vag o ~ ~ r  thc lmitls so dc- 
scribed, for  tlie purpose of rer~ioving from lauds beyond those described, 
deposits of clap belougilrg to tlie Bortle~r Brick and Tile Company, and 
corl\cying this riny to thrir  brick lii111s ircnr the city of Goltlshoro; 
and dcfc~ldmlt further lias u s d  aild does  US^ t h i ~  narro~t.-gr?ug~ tram- 
road for the purpow of l i : inl i~~g lumbers to tlicir clay lioles, mld ha. 
occasionallg hauled brick to some indiriduals along the riglit-of-way; 
ant1 for tlic. l)urpostA of li:~uling n ood and rails to the brick kilns of thr  
defcntlaut. 
8. T1i:lt 011 1.i December, 1911. 1)anirl Grady died, leal ing surviviilg 

llim certain lieirs, among nlionl is the plaintiff, L. U. Gratly; that  to 
L. E. Grady has been allotted a portion of the lands described in 
Exhibit 'A' attaclied to this judgment. That  acrcss the tract of land 
so allotted to I,. U. Grad?, cstc~idq the right-of-way, on which the Vir- 
g i ~ ~ i a  Lumber and I3ox C'ompa~ly roiistructecl their tramway, :md vllich 
right-of-way the Virginia I.umber and Box Company conveyed, by the 
palm.-vriting described in Exhibit '13,' to the Borden Brick and Tile 
Company. 

9. That  the Bordeii Brick and Tile Co~lipnriy is operating its tram- 
road across tlic land so allotted to I,. 13. Grady. That  the right-of-way 
referred to extends across thesc lands. That  this action \ \as instituted 
for the purpose of restraining the defendant fro111 further use of said 
right-of-way, and for having the right-of-nap derlarwl the lmrrl.: of the 
plaintiff, 1,. B. Grad?. 

15-19!) 
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10. I t  is agreed that  the plaintiff's right to damage is to be determined 
after the court has rendered a judgment as to the right to the title and 
possession of this right-of-way. 

Conclusions of law by the court:  
Upon the foregoing statement of facts, the court being of the 

opinion that the Virginia Lumber and Box Company acquired a perma- 
nent right-of-way across the lands described in  the timber deed above 
referred to, and that i t  had a right to convey said riglt-of-may to the 
defendant, the Bordcn T3riek and Tile Con~pany, and that the Borden 
Brick and Tile C o m p a ~ ~ y  is now the ownw of said right-of-way and 
entitled to continuo its use of the same: 

I t  is now, therefore, considered, ordered and adjudged that the said 
defendant, the norden Brick and Tile Company, is the owner of the 
perruanent right-of-way described in the timber deed from Daniel Grady 
and wife, to thr Virginia Lunibrr nud Bos Company, referred to in the 
above statement of facts, and that, therefore, the plaintiffs are not en- 
titled to the relief prayed for in the complaint. 

Upon this conclusion, i t  is further considered, ordered and adjudged 
that this action bc dismissed and the plaintiffs pay the costs to be taxed 
by the clerk." 

Exhibit "*I," attavhcd to the foregoing judgment is a deed, dated 
28 January,  1911, by which Danirl  Grady and his wifr, Ju l ia  Grady, 
for and in consideration of thc sum of $700, paid to them by the Vir- 
ginia Lumber and Box Company, the receipt of which is therein ac- 
knowletlgcd, conreyed to said Virginia Lumber and Box Company, its 
successors or assigns, certain trees upon the tract of land described in  
said dccd, and certain rights and privileges therein set cut. The third 
paragraph of said deed is in  words as follo~vs : 

"Third. That the party of the second part, its successors, assigns, shall 
have exclusive right and privileges, including the rights of ingress and 
egress to and from said lands as well as the lands hereinayter mentioned, 
and are hereby authorized to construct such buildings, roads, tramroads, 
railroads, etc., as they may deem necessary 01. convenient, on, over, and 
across said lands, and any other lands owned by parties of the first part, 
or either of them, and to maintain and operate same for the purpose of 
removing the trees herein conreyed, and ally other tinibers and trees now 
owned, ;r which may hereafter-be acquired on other lands by the party 
of the second part, its successors, assigns, to use smaller trees, under- 
growth and dirt  for the construction, maintenance and operation of said 
buildings, roads, tramroads, railroads, etc., and to remore, without notice, 
such buildings, roads, tramroads, railroads, etc., a t  any time. And the 
right herein granted shall include a permanent right-of-way sixty feet 
wide across said lands a i d  ally other lands owned by t h ~  parties of the 
first part, or either of them, the location to be selected by the party of the 
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GRADY 1:. TILE Co. 

second part, its S U C C ~ S S O ~ S ,  assigns, for  a main railroad, a s  well as any 
branch roads, now or hereafter planned." 

Exhibit "B," attached to said judgment, is a deed, dated 1 7  April,  
102'3, hp whicli t l ~ c  Virginia Lumhw a11d Box Company, for and in con- 
sitleratiol~ of the sum of tell dollars and other valuable considerations, 
thr~ rcccipt of which is therein acknowledged, conveyed to the Borden 
I3ricB :~ntl Tilc ('ornpai~p, its succrssors and assigns, '(all of its right, 
t i t l ~ .  intertst and estate in and to thr  land, easement, rights and privi- 
leges dewibed  and defined in certain decds hrretofore esecuted and de- 
lirered to the Virginia Lumber and Rox Company. ~21ic l1  drrds are more 
fully described as follov s : 

"11. Deed from Daniel Grady and wife, dated 28 January,  1911. 
nhich is recorded in  the office of the register of deeds for  Wayne County, 
ill Book 103 a t  page 460." 

From the. judgment rendered, p l a i ~ ~ t i f f \  appraled to the Suprcmc, 
Court. 

COAXOR, J. By their deed dated 28 Jmu:iry, 1911, and duly recorded 
in Wayne County on 31 January ,  1011, 1)anic.l Grady and his wife con- 
wyod to the Tirginin Lumber n l ~ d  n o s  Company, its successors or 
:rss;gnr, not only thc trcts on thc land tle~cribed thertin, but also ccrtailr 
riglitsanrl pri~ilcgeq with reqpcct to said land, nhich arc, fully set out 
rlit~roii~. Tlic caoll-itlcratiol~ for said conveyance was $700. I t  does not 
appear froin thc. rcc1t:rls ill tht .  clrtd that  this consideration 1vas paid 
i o l ~ l y  for the ronr cyance of the trees and the rights and privileges neces- 
sary for the rutting ant1 rernol a1 of said trees from the land. It was 
p:iid not only for the convcy:tlice of the twes and said rights and p r i ~ i -  
lcgcs, but alqo for the t r e ~ s  and 2111 the rights and privilpgt s i c t  out ill 
the decd with respect to the land on x h i r h  the trees mere standing and 
groning. Tlic 1:11lgungc ured 11) the grautors in said deed is so plain 
anrl thcir illtc~ition so c l c a i l  e\l)res.ed, that there is 110 rooin for ron- 
i t ructio~l.  I i i n f o n  I . .  17~ i i so r7 ,  189 N. C., ,193, 108 S. E., 807. The 
rights and p r i~ i l cgcs  conveyt d I)?. thr cleed, are ( I )  to construct 01 er and 
across tlie land described in said deed, roads, train\\ ays and railroads, 
and to use tlie same for  the purposp of removing the trtr's convcyed by 
the deed, as ~ ~ 1 1  as other trets  owlled by the grantec, its succesiors or 
assigns, on other lands; and ( 2 )  to locate 011 said 1:11~tl a right-of-;\ ay, 
sixty fcct r i de ,  for  a main railroatl as ~vcll  as ally branch road planned 
I)?. tlw grantee, its succesyors or assigns, at the date of tlic deed or 
tlirreafter ant1 to usr said right-of-n ay, permanelltl), for baid purpose. 
t J ~ ~ q l , ( s  1 ' .  R. A'.. 119 S. ('.. 699. 23 S. E.. 717. Thv right to construct 
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roads, tramways and railroads over and across said land, for  the purpose 
of removing trees from said land, or other lands, e x p i i d ,  necessarily, 
when the right to  cut and remove said trees expired.- The  right, how- 
ever, to use the right-of-way to  be located by t h ~  grantee, its successors 
or assigns, for a main railroad, or  a branch road, is permanent. This 
latter right was conveyed by the Virginia Lumber and F O X  Company to 
tho defendant, Borden Brick and Tile Company. The dl?fendant is now 
by virtue of the conveyance to it by the Virginia Lumber and Box Com- 
pany, the owner of all the rights and privileges with rcsoect to  the land 
owned by plaintiffs, which were conveyed by Daniel Grstdy and wife to 
the Virginia Lumber and Box Company arid owned by s l id  company a t  
the date of its deed to  the defendant. These include the right to locate 
and use permanently for a main railroad or a branch road a right-of-way 
over and across the land of thc plaintiff. 

The  fact that  neither the Virginia Lunil~er t~ntl 130s Company nor 
the Borden Brick and Tile Company js now or ever has been authorized 
to engage in or carry on the business of a common carrler by railroad, 
undcr tho law of this State, is immaterial. h coruoriltion organized 

L, 

undcr the laws of this State, with no power in its charter or otherwise 
to engage in or carry on the business of a common carrier, has no 
capacity to take and use an easement for that  purpose. Beasley v. R. R., 
145 N. C., 272, 59 S. E., 60. I t  docs not follow from this principle, 
however, that  such corporation niay not acqnire by deed a right-of-way 
for the purpose of constructing and maintaining thereon a railroad for 

- - - 

its prirato use. I n  tlic illstant c7asc, it is apparent that a railroad 
operated by it in the conduct of its own business, is a conreniencc, if not 
a necessity, for  the defendant. We find no error in the jndgment. I t  is 

Affirmed. 

(Filed 1 October, 1930.) 

1. Municipal Corporations K d-Under the facts of this case city an- 
nexing entire incorporatrd town had the right to levy m x  on proprrty 
therein. 

Where under provision of statute the boundaries of a city arc ell- 
Inrged to include an entire incorporated tow11 whose c1i:lrter is tlic~rrl)y 
repenled, and the city assumes all of the outstanding obligations of tlic 
town and succeeds to all of its assets, revenues, tases, assessments, rtc., 
the obligntiolls of the town are not estinguished by t l e  repeal of its 
charter, and under constitutional manclnte the means for their enforce- 

entitled to all the remrdies of the town then available for enforcing its out- 
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2. Constitutional Law F, b-In this case hclcl: to relieve rcsident of an- 
nercd town from tauttion wonltl impair m ~ a n s  of wl'orcing town's ob- 
ligations. 

1 3 v ~ c o ~ r u c  
C o n t r o w m y  v i thout  actioli iuhmittvil oil ail agreed statement of 

facts, nh ich ,  so f a r  as ciscvit~al to n propcr mlderst:miling of the 1cg:ll 
tluestiolrs i lno l red ,  may  bc ahridgc!l and  statcil a -  fo l lon i  : 

1. Chapte r  20.5. P r i ~ a t e  Laws 1920, provided that ,  subject to a n  
c~lectioii to  be held on 30 *ipri l ,  1929, nllich was 11cld :nld carried, tht. 
boundaries of the  city of A\ i l~ev l l l r  werP to be estcntleil so as  to tnkc in 
,dd i t iona l  territory, some incorporated and some not.  

2. By t h e  terms of said act ,  the date  of rstension n a s  deferred un t i l  
:{O J u n e  follon ing. 

3. P r i o r  to mid a t  a l l  t imes dur ing  the year 19'33, t h e  plaintiff onlied 
real  a d  perso~ia l  property located it1 the t o n n  of Kenilworth, a m u i ~ i c i -  
pa1 corporatio11 duly created by  act of ,I.iernbly, the  e i l t i r ~  t e r r i t o n  of 
n hich n as illcludctl n i th in  thc ucv boundnrim of the ci ty  of -\she\ ille 
as qet fo r th  i n  thc. said extci~sion act.  

4. Sevtion 7 of said extension act is, i n  part, as  follows: "That  if thc. 
c20rpor:rte 1;iiiitr of t h e  ci ty  of Alsllcv illc irrr extendcd a ?  llercin p r o d c d ,  
the city of A s l l ~ ~ i l I e  shall aq.unw al l  the T alitl and subsisting outstand- 
ing bonded indebtedness a n d  otlier liabilities illcurred for  ncceqsary 
espeilses of tho iucorporntcd t o n n s  of Kcl~iInort l i ,  I3iltmore, South  Hilt- 
morc, ant1 the  ci ty  of Asl-icrille shall succeed to al l  t h e  asiets. rc~-e~luc,s, 
tases, assessments, real  and  perso~la l  properties of snid municipaI cor- 
l x ~ a t i o ~ ~ s .  T h i s  act shall operate :is :I repeal of the  charters  of a n y  
m u n i c i l ~ a l  corporation, otllcr t h a n  tlir c i ty  of -\shw i l k ,  the cnt i rr  tc,rri- 
tory of n h i c h  has  been embrared ~ r i t l l i ~ ~  thc c ~ t c n d e d  l i n ~ i t q  of the tit? 
of ,2sheuille by  v i r tue  of this act." 
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5. Sectioli 1 1  provides: "That if the corporate limits of the city of 
,Islievillc be extended by said t~lection as herein providec, it shall be the 
duty of the governing bodies of tlic munici1)al corporatio~iq illeluded in 
the corporate limits of tlie city of Ashcville as estendetl. to turn over to 
the city of Aslieville all official books, dcpds, records, umieys and other 
assets, i~icluding :ill of its real and personal property, and tlie w m r  shall 
thenceforth become the propcrty of thcx city of ,Isl~cvillf~." 

6. 011  30 June, 1929, the to~vn  of Kenil~vorth had 1111 outsta~iding 
n l i d  and subsisting b o n d ~ d  indebtedness of $388,700; notcs outstanding 
in the sum of $23,250, as n cll as  other liabilities, all irlc ~ r l d  for neces- 
sary nlunicipal espenses. 

7 .  During tlic mol~tl l  of May, 1929, plaintiff duly listcsd and returned 
for taxation his said property thc'ii a i d  t h e  situated ili thtx town of 
Keriilwortli and then and there subject to tasatioii by the tow11 of Kenil- 
worth, and said tax return was filed v i t h  thc duly col~s itutcd authori- 
ties of Bunconlhc County, Sort11 Carolina, in the m a ~ ~ r e r  provided by 
law and thereafter and by reason thereof plaintiff became i~~dc>btcti to thr  
town of Kcnilnorth for and during the t a s  yenr 1929 as a property 
owner and taxpayer residing n i th in  said tow11 in  such amouut and to 
such cstent as the properly constituted authorities of said toxin might 
duly determine by mi asswsmcnt upon said plaintiff's ~ r o p r r t y  tlirrr- 
after to be made in the manlier provided by law. 

b. .Is soou :IS availalde, a11 tax lists of Bulicornbf, Count? u1iic.h 
relate to property and polls withill the city of ~\sEicville, iwcX furnished to 
the city as its on11 t a s  lists. 

9. On S October, 1929, tlw board of commissio~icrs of t l ~ c  city of AId~t - 
rille duly passed a t a s  ordinalice, levying au at1 ~ 'a[orcn l  t:~x of $1.62 ou 
eacli $100 raluntioii of property. and endorwl  the t a s  lists, prcptued i l l  

conform it^ vit l i  said ordiliancc, so as to affect all taxable property 
within tlw city, inclu(li~rg tlint nimesetl uuder tlic c l t e n s i o ~ ~  a(-t ;~forc- 
said. 

10. The  rate of a d  ~ ~ a l o r e m  tax levied by the tow11 of Kc~uil\\ urth prior 
lo its inclusion witliin tlie boulidari~s of the city of Asherille nas $1.50 
on eacli $100 valuation of property. 

Tlie plaintiff contends that  :is his plopeity IKIS not \ , i t l l in tli( C O I  

porato limits of the city of Ashevillc on 1 May, 1929, when thc situs of 
taxable property was fised by l a x  for the ensuing year, n n l  did ilot t*onicJ 
mitliin such limits until 30 June  thereafter, the city was without poncLr 
011 S October, 1929, to lc\-y a valid ad valorem tax on his property p r i o ~  
to the tax year 1930. 

The defendant, on the other hand, contends that  the taa in question 1- 

in all respects legal and valid. 
From a judgment upholding the tax, the plaintiff app?als, assigning 

error. 



.I. S c ~ o o p  Styles f o r  plairzfi f ' .  
George Pennel, Chas. AT. ;llalonr an(? ('11ris. E a r l  J o n ~ s  for d ~ f e n d a n f .  

S T ~ ~ T Y ,  C. J .  The plaintiff' rects his caascx t ntirel? upon thr decision 
in R e y n o l d s  1 ? .  I chwi lr ' r ,  a r ~ f r ,  218. But tl1c two caw, :1rc7 con- 
trolled by different principles and arcx r e n d i l ~  ili.til~guishablc: Firstly, 
011 the ground that  the plaiiitifl in the Rc~ynolds \nit lilccl i r ~  the ton11 of 
13iltmore Forest, only :I portion of w l ~ i ~ h  wnc inr l l ld~d within the n t n  
boundarie~ of the city of A l s l ~ c ~ ~ i l l c ,  : I I I ~  liad p;ritl hi, 11111111(~11):11 t : \ v \  
to tlie to t r i~  of Biltniore Fortst  for  the year I!).'!). ~ 1 1 1 1 ~  t l ~ r  p1a:ntii-F ill 
tlir inrtant case lives in n h a t  u:ri formerly the tow11 of I<c~i i l \ \or t l~  and 
har paid no municipal t a w s  a t  :dl fur thr veal. 1!389: and, sccontlly, 
because the charter of the ton 11 of F rn i lv  ortll h:ts bwlr rept~alc~cl, wit11 t11~ 
vity of Alshc~i l le  ascuming all of it? on t~ t :~nd ing  obl iga t io~~\  ant1 sup- 
ceeding to all of its aisets, rerr~lues,  taxes, assesslnelits. ctc., n h i l ~  thrl 
charter of the town of T3iltrnorc. Forest n a s  not r epa led  h ~ -  t l 1 ~  act ill 
question, but remailled esistc~nt. 

I n  other words, thcj plaintiff in the 12r!/noltl.c ( C A P ,  hal ing  p i t 1  :in 
ad  ca lorem t a s  to the tow11 of T3iltmorc Foreit for the ycar 1929. sought 
to enjoin, ant1 did restrain, the city of .lshevillc from lerying and col- 
lccting another t a s  oil t h ~  sanlc propcrty for thr same gear, nliilc the 
plaintiff, i n  the illstant caw, though living ill the to1v11 of Kemlwortll 
for  a par t  of the year and thereafter in the city of Aiherille, has paid 
no inunicipal taxes at all for the prar  1929, and is  seeking to escape all 
w c h  taxes. T o  t ry  to avoid a double tax is one thing;  to seek to cscapc 
all taxation is quite a n o t h ~ r .  The  charter of the to~vn  of Kenil~vorth has 
been repealed, and the city of , l she~i l lc  alone may act in the niattrr 
TI-U~SOTL 1 ' .  ( 'om~ni is iorzers ,  82 X. C., 1 7 ;  19 R. C. L., 733. 

a lnot l~er  distinguishing feature be t~wen  t h t ~  t n o  cases iq, that  t h t  town 
of Iienilworth was heavily indebted, n i t h  bond? a l ~ d  nutcs outstnntling, 
a t  the time of its incorporatioli into tlie city of , l~hrvi l le ,  v l~ ic l l  ~vould 
seem to call for  all application of the principl(,s :~nnounccd 111 /:rocltl- 
foof  17. I ' l a y e i f e r l l l ~ .  124 S. C., 478. 32  S. E., SO4 (as stated in tlie first 
three lleadnotes) : 

" 1 .  Debts due from a mumclpal corporatioll arc3 not t~~ t ingu i shcd  by 
tlie rcpcal of i ts  charter, a11c1 still mists, notnitl~stariclir~g t1i:lt rcl~cal .  

''9. J v h c ~ i  the old charter i i  rcpcaletl ant] :I new  on^ i~ granted, In 
which latter are bestowed by Ian :ill tlie benefits and property of the 
old, tlic burdrn of th(. old must be bornc by the riel\.: where t l~v  bcncfits 
arc taken, the burdens are assumed. 

"3. The city of Fayettcrillr is the successor of thr  ton11 of Fayette- 
ille, and  liable for i ts  d?btq, :~li(l tlie remedirs for the enforcement of 

tlienl, esistiiig when the contract v a s  made, must he left uni~npairecl by 
the Legislature, unless a snbhtal~tinl cqu i~a len t  is provided." 
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The translation of all municipal powers and propertie!; of the town of 
Keniln-orth to the city of Asheville and the assumption by tlic latter 
of all the outstanding obligations and liabilities of the former, in order 
to conform to the constitutional provision against '(impairing the obliga- 
tion of contracts," would necessarily carry with i t  thr  means and assur- 
ances then available for the enforcement of the outstandi i g  engagements 
of the town of Kenilnorth, unless some just equivalent T:cre substituted 
therefor. Broadfoot v. Fayetteville, supra ; Spitzer v. Commissioners, 
188 N. C., 30, 123 S. E., 636; Hammond 2.. SlcRae, IS2 S. C., 747, 
110 S. E., 102; Smilh v. Commissionem, 182 N. C., 149. 108 S .  E., 443; 
Povt of Xobile 1%. Jl'afson, 116 U. S., 289; Jlerrizoefhw 1 % .  Garrett, 102 
IT. S., 472; City of Galena v. Amy, 3 T a l l . ,  705; S t a f ~  rcdl. J d ~ n s o n  
u.  Goodgame, 91 Fla., 871, 108 So., 836, 47 A. L. R., 118, arid note. 

T o  release tlie plaintiff's property from taxes for the year 1029, with- 
out providing a just equivalent therefor, rould ,  to this extent, lessen 
the mcans, provided by lam, for the enforcement of the vngagements of 
the town of Iieiiilworth a t  the time of their making. .Yeison c .  Sf. 
ilfartin's Parish,  111 U. S., 716. Ordinarily, it  may b13 said that the 
obligation of a contract is coeval with the undertaking to perform, and 
includes all the means ~ h i c h ,  a t  the time of the rnakitig of the con- 
tract, the law afforded for its enforcement. 6 R. C. L., 3134. And as the 
prohibition against the impairment of the obligation of contracts is 
absolute, the amount mid estent of such impairment i s  not material. 
Farrington v. T e n n . ,  9 3  L. S., 679. 

Xoreover, there is a presumption against au i l ~ t ~ r p r e t ~ t i o n  that mill 
render a law invalid. llanzmond v.  AIIcRae, supra:  Black on Interpreta- 
tion of Laws, 89. Indeed, section 13  of the :wt ill querition provides: 
"That nothing contailled in  this act shall be construed as in any manner 
impairing the legal obligations of any of the municipal corporations or 
water and sewer districts included in  the area hereinbefore described. 
but all such legal obligations shall remain in full forre and virtue." 

As no reversible error has been made to appear on the record, t11(~ 
judgment will be upheld. 

Affirmed. 

E, 1'. PRIsCSS1,UY 1.. CITY O F  ASHEVILLI.:. 

(Filed 1 October, 1930.) 

APPE:AL by plaintiff from Oglesby,  J . ,  at, August T m n ,  1930, of 
BI'XCOJIBE. 

Controversy without action submitted 011 all agreed statemmt of 
facts. 

From a judgment against the plaintiff he appeals. 
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,J.  Scroop  Styles for plaint i f f .  
(:corge l ' ~ n n e 1 ,  C 'hm.  S. Jfalonr. and  C l ~ a s .  E a r l  Jones  for clefcndanf.  

STACY, C. J. This is a companion case to Green v. I s A e c ~ l l e ,  an te ,  
516, and is controlled by the decision ill that caw, the only difference 
being that  in the instant case the plaintiff resitlm in  what was formerly 
the town of South Biltrnorc, nhile the plaintiff in the Green  case 
resides in  what was formerly the to\\-n of liellil~vorth. The  charters of 
both tonns, South Biltrnore and Kenilnorth, were repealed by the exten- 
sion act in question, and the city of ,\slle~ille asiumed all the d i d  out- 
staridiiig obligations and liabilities of both towns and succeeded to  all 
of their assets, revenues, taxes, aqsessnlents. etc. 

Affirmed. 

LLOYD JAIIRETT r. C I T Y  O F  hSH1C:TILIX 

APPEAL by plaintiff from Oglesby,  J . ,  at  August Term, 1930, of 
UT-SCOXIBE. 

C'ontroversy without action suhmitted on an agreed statement of facts. 
From a judgment against the plaintiff he appeals. 

,T. Kcroop S t y l e s  for p l a i n t i f .  
Creorgc Pcnne l ,  Chas. S. X n l o n e  and Chas. Earl Jones  for defendant .  

STICT, C. J. This is a cornpai~ioil case to Green v. dshec i l l c ,  a n t e ,  
516, and is controlled by what lvas said ill that case, the only dis- 
tinguishment in  the fact situations of the two cases being that  in the 
present ease the plaintiff resides in ~ v h a t  mas formerly the t o ~ m  of Bilt- 
more, nhi le  the plaintiff i n  the C r e ~ r ~  case resides in what n a s  formerly 
the town of Kenilwortli. The  charters of both towns, Biltmore and 
Kenilworth, xyere repealed by the Greater Asheville Extension Act, and 
the city of Asheville thereupon assumed all outstanding obligations and 
liabilities of said towns and succeeded to all their assets, revenues, taxes, 
assessments, etc. 

Affirmed. 
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(Filed 1 October. 1030.) 

1.  Deeds a n d  Conre)-anccs C c-Deed i n  this  case held t o  convey fee tail 
special which is converted into fee simple by C. S., 17314. 

IYhere n tlwd is c~secntrd to L'JI. and the lieirs of l e r  bocly by l i (81 .  

l~nsI~:~nrl  S. hegotten, or upon fnilure th (~r r ;~f tc r  her dcntll to the ilearest 
hpirs of S.." and a t  thc date of thc esccntion of the deed JI. h ; ~ s  cl~i l t l~en 
living : ITclil, the dced conveys a f ~ e  tnil special to 31. n.kic.11 is c~.~nvcrtctl 
to n fee sinlplc by ('. S.. 1 3 4 ,  defeasible npon llrr dying n i t l~ont  surviving 
c-11ildre11 I)y S.. :111(1 11w ~llil(lr<'li do not tnlw :IS tpnnnts 111 c~)iuinoil wit11 
11c1r. C .  S.. IT::!), pro~icl i i~g that  :I limit;~tioir to the htlirs of : I  living pt~rsoi~ 
sli;~ll be constrnml to be to t l ~ c  c~hiltl~cn of surli person, being i~]~l)lic.able 
only when there is no piwctlei~t cstutc conveyed to the living person, ant1 
r h ~  conditioi~ as to the failure of Iicirs referring to the death of' Al. 
IT-ithont snrviviug cl~iltlrcn and not to the hirth of issue. there being iasw 
born a t  the d n t ~  nf thc eswutinn of th r  tltwl. :md the ulkerior limitation 
is not hnrred by the birth of snc-11 issue. Shnt-pe u. I<r.o?c;n. 177 X. ('.. 

2!)4, cited lint1 distingiisheC1. 

2. Deeds and  Conveyances C a4eneral rules fo r  construction of deeds. 
In coi~struing :I deed such a construction should be given as  iq moqt 

t~greeable to tlic intent of the grnntor :IS expressed in nqtru~uent, irnd 
tcclinical rnles of construction serve only ns aids to this w ~ d ,  the ineaning 
of the decd tlepc~idins l a ~ s r l y  npon tllr circnmstanceq of thcl n;llitor n <  
they appear i n  the deed itself. 

* \ P P E ~ L  by defendant S .  E. McCottvr and wife. from Nunn.  J . .  at  
M a y  Term,  1930, of P ~ a m c o .  Reversed. 

T h e  plaintiffs brought a special proceeding f o r  t h e  part i t ion of land 
and t h e  defendants, S. E. McCotter  and  wife, filed a n  answer denying 
t h a t  t h e  plaint i f fs  have  a n y  title, a n d  i n  effect pleading sole seizin. It ap-  
pears f r o m  the facts  found  by  the  t r i a l  court  t h a t  on  1 J u n e ,  1905. J o h n  
F. P a u l  executed and  deliyered to Mat t ie  P a u l  a decd i n  which f o r  a 
consideration of $3,000 lie conveyed "to said Mat t ie  P a u l  and  the  heirs  
of hcr  body by S m i t h  P a u l  begotten, o r  upon fai lure  thereafter  her  
death t o  t h e  nearest heirs of S m i t h  P a u l ,  a certaiil t r ac t  o r  parcel of 
l and  in Paml ico  County," containing fifty acres. T h e  habendurn is "to 
t h e  said Mat t ie  P a u l ,  aforesaid heirs, a n d  assigns," and the  c o r ~ w s n t .  
mere made wi th  '(said Blattie P a u l ,  aforesaid heirs  and  as3igns." 

O n  1 J u n e ,  1921, Mat t ie  P a u l  and  her  husband S m i t h  P a u l  gave t l ~ o i r  
note to t h ~  Hank  of Paml ico  f o r  $1,943.50, a n d  secured it by n dced 
of t rus t  with w a r r a n t y  of tit le to  J. S. Weskett,  as  trustee. The deed 
of t rust  was foreclosed on 22 October, 1927, and  t h e  defendant, Estelle 
M c C o t t e ~  became the purchaser  a t  the price of $1,900 and  received a 
deed f r o m  the  trustee purpor t ing  to  pass t h e  tit le i n  fee. 

O n  1 5  March,  1925, McCotter  and  h i s  wife brought sui t  i n  ejectment 
against S m i t h  P a u l  and  wife to  recover possession of the  l and  and  t h e  
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latter, admitting their execution of thc deed of trust and the sale there- 
under, defendrd on the ground that  the tlerd of trust conveyed only an 
undivided one-eleventh interest in the land, and that  the ten children 
born of the marriage of Smith Pau l  and Mattic Pau l  were tenants i n  
common with their mother. They asked that  the chiltlren b? made par- 
ties, and the land divided into eleven equal shares. The  judge before 
\rliom that action n a s  tried held that the children had no interest in the 
land and refused to make them parties; but thc survivors, excepting one 
n h o  is a defendant, afterwards instituted t h i ~  proceeding. 

When John F. Pau l  made thc deccl to Mattic Paul ,  qhe had tno  l ir ing 
children by hcr husband, Smith Paul ,  and v i th in  ten lunar months 
thereafter another child, the tlcfpndnrrt, Gladys P. Paul ,  wit, born to 
then). Mattic Pau l  and Smith Paul,  h r r  husband, are liring. 

Upon the facts as found it n.aa ailjudged that  the t h r ~ e  children last 
named h a w ,  each, an undividctl one-fo~lrtli interest in the land in fee 
simple; that  Nat t io  P a u l  has an uridirided onr-fourth intercst for life, 
with remainder after her death to thc h r i r ~  of her body by S n ~ i t l ~  Paul ;  
if any, and if none then to tlic heirs of Smith P a u l ;  and Estelle McCot- 
ter is the owner of t h ~  life estate of Mattie P a u l ;  and that the interest 
of Reginald Pau l  ( n ~ h o  v a s  living ~ r h r n  Mattic Pau l  rcmivetl her deed 
and n.ho died 11 August. 1020). dewcntled to his heirs. Comrnissionerq 
were appointed to make partition as adjudged. 

The defendants McaCottcr and wife excepted and appealed. 

%. 1.. R a r l s  for nppcl lanfs .  
F .  C .  Brinson and  D. L. W a r d  f o ~  n p p r l l ~ ~ s  

A n a m ,  J. The judge presiding a t  the trial mas of opinion that 
John F. Paul's deed conveyed the land in cont ro~ersy  to Mattie P a u l  
and the children l i ~ i n g  and in csse as tenants in common. This would 
have been correct if the d e d  had bern made to Nat t ie  Pau l  and her 
children. l ' a f e  v. Amos, 197 K. C., 161. But  i t  was executed "to 
Xat t ie  Pau l  and the heirs of her body by Srnitll Pau l  begotten.'' The  
estate thus created nay under the old law a fee tail special ( 2  Bl., 113),  
which our statute enlarges into a fee simple. C. S., 1734. The  law is 
clearIy stated ill 1 ' .  J l u ~ . p h y ,  172 S. C., 5i9,  and Jones c. Rags- 
dale, 1-21 N. C., 200. I n  thc last case the conveyance was "to Zilphia S. 
Jones and her heirs by her present huqbnnd"; and at the t h e  the deed 
was executed they had one living child. I t  was held that  Zilphia and 
her child were not tenants in common, the statute (C. S., 1739) provid- 
ing that  a limitation to the heirs of a living person shall be construed 
to be the children of such person, being applicable only when there is no 
precedent estate conveyed to  the living person. Marsh v. Grifim, 136 
N. C., 334. 
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As that  part  of the deed set out above vests i n  Mattie P a u l  an estate 
in fee, the next question relates to the effect of the succeeding clause, "or 
upon failure thereafter her death to the nearest heirs of Smith Paul." 

This inartificial language reminds us that, as said hy I,ord Chicf 
,Jlrsfit c W i l l s ,  such a construction should b~ made of the words of a 
deed as is most agreeable to the intention of the maker, hecause "words 
arc not the principal thing ill :i deed, but the inteut and design of tlic 
grantor." Cobb v. Hines, 44 N. C., 343, 349. Thc intent must be such 
as is expressed in the deed and not such as may have existed in the 
grantor's mind if inconsistent with the language lie ustd. -1IcImr e. 
JfcKinncy,  184 N. C., 393; W ~ s f  e. M ~ ~ r p h ? y ,  197 N. C., 488. Technical 
rules of construction serve o111y as aids to this cnd, becau!,~ tlie meaning 
of the deed depends largely upon the circumstances of !he grantor as 
the? appear in tlie deed itself. 

The  maker of the dced had in mind an ulterior limitation-"upon 
failure." Upon failure of whom? E d e n t l y  of "the heirs of her body 
by Smith P a u l  begotten." The  failure referred to is not the failure of 
the birth of issue; for Mattie and Smith Pau l  had two l ir ing children 
wlien the deed was executed. This fact, if no other, excludes the applica- 
tion of the principle stated i n  Sharpe v .  Brown, 177 N. C ) . ,  294. There 
the conveyance, wllicll was executed on 30 December, 1893, was "to 
Margaret Vellons Stroud, and to the heirs of her own body, if she 
never have any heirs of her own body, then in that  event she never does 
have any, then i t  is to go to hf. M. Stroud and T. W. Stroud their life, 
and then to their children." Margaret intermarried with R .  C. S1i;irpe 
in 1913 and in  1917 a child was born of the marriage. I t  was held that 
the grantee took an  estate tail, converted into a fee, and that  the birth of 
issue defeated the limitation over. The principle was applied in Bank 
o. ~Vurray, 173 3. C., 64. 

I t  is manifest, r e  think, that  the grantor did not illtend that the 
ulterior limitation sl~ould be barred by the birth of issue, 1'0s tlie reason, 
as stated, that tliere \rere l ir ing children borii of the marriage when 
the dced was executed. The  failure of bodily heirs must therefore refer 
to a later period-that is, the death of Nat t ie  Paul .  We construe the 
deed as expressing an intention to convey the land to Mattie Paul  and 
the heirs of her body by Sinith P a u l  begotten, and upon the failure 
thereof (of such issue) living a t  her death to  the nearest heirs of Smith 
Paul .  By this construction Matt ie P a u l  took an  estate in fee simple. 
defeasible upon her dying without bodily heirs by Smith I'aul, l ivi i~g at 
her death;  and as Estelle &Cotter acquired the title of Mattie Pau l  
the plaintiffs have no interest in the land and cannot maintain the 
present action. TT'il7is v.  Trust Co., 183 N. C., 267; Williams v. Bliz- 
zard, 176 N. C., 146; Serssoms r .  ,Yessoms, 144 N. C., 121; Smi th  v. 
Brisson, 90 N. C., 284. 

Judgment reversed. 
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L. T. L I G H T N E R  v. K N I G H T S  O F  K I N G  SOLOhlON AND 

ROSA AliMTVOOD. 

(Filed 8 October, 1930.) 

Estoppel C +Defendant insurer held estopped in this case from setting 
up dcfcnse that ins~i r rd  fraudulently misrepresented licr age. 

\\'here, ulron t l l ~  death of the insurcd, a fraternal inscrance lodge 
delivered hy its secretary its chec.1~ in  payment of a policy to the bene- 
ficiary, and in his presence the beneficiary elldorses it over to the undcr- 
taker in 11npicnt of services rendered by hi111 in burying the deceased 
insured, and the tliffcwnce iu cash is paid by niiile~~etalier, and the insurer 
stops payment of the check at the bank upon the ground that the insured 
was over the age allowctl by the insurer's constitution: Held,  the knowl- 
edge of the secretary of the insnrer of the age of the insured at the time of 
the transactions will estop thc insurer from maintaining as against the 
undertaker acquiring the check for full value that the policy was void 
for fraudulent representations as to the age of the insured in her applica- 
tion for the policy, arid in an t~ction by thc undertaker on the check a 
directed verdict in his favor is proper, and held fur ther ,  the receipt bs 
the insurer of premiums from the insured for seven years \~ithout qnes- 
tioning her age indicated negligence. 

APPEAL by defendant, Knights of Icing Solomon, from Srna/l, J., and 
a jury, a t  J anua ry  Term, 1930, of WAYNE. N o  error. 

The  issues submitted to  the jury and their aniwers thereto were as 
f ollo1vs : 

"1. I n  what amount is the defendant, Knights of King Solomon, 
indebted to the plaintiff on account of the check sued on in this cause? 
Ansver:  $326.50, with interest a t  6 per cent from 1 6  March, 1928. 

2. I n  what amount is the defendant, Rosa Armwood, indebted to  the 
plaintiff on account of her endorsement of the said check? Answer: 
$326.50, with interest from 16 March, 1928." 

The court below charged the jury as follows: "Gentlemen of the jury, 
upon the coriclusion of all the testimony, and after due consideration by 
the court, the court has come to the conclusion that  the plaintiff is en- 
titled to a preemptory instruction; therefore, the court instructs you 
that  if you believe all the testimony and find the facts to be as testified 
to, and so find them to be true by the greater weight of the evidence, i t  
would be your duty to answer the first issue $326.50, with interest from 
16 March, 1928. (If you gentlemen can't remember this, you may 
take i t  down on a piece of paper, $326.50 with interest from 16 March, 
1928, and answer the second issue, $326.50, with interest from 16 
March, 1928.)" T o  the latter par t  of this charge i n  brackets the d e  
fendant, Knights of King Solomon, excepted and assigned error. 
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Judgment was rendered on the verdict. Defendant, Knights of 
King Solomon, made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. The material assignments of error 
and necessary facts will be set forth i n  the opinion. 

Langs ton ,  Allen d2 T a y l o r  for  p la in t i f f .  
.I. F a i s o n  T h o m s o n  for defendant, K n i g h t s  of K i n g  fi'olomon. 

CLARKSON, J. The defendant. Knights of King Soloinon, issued two 
policies on the life of Emma Vatson, the beneficiary mas Rosa Arm- 
wood, her daughter. One mas for $200, and the o t h e ~  for $125.00- 
total $325.00. Notice of death to the Grand Lodge, Enights of King 
Solomon, stated that Emma Watson died on 14 December, 1927, and 
was initiated in 1919; "this member was paid up at  d:ath," and that 
"the age of the deceased was 56 years." This was signed by L. W. 
Williams, H. P. (High Priest), and Amos Artis, S:cretary. This 
notice was sworn to and subscribed to by said officials. 

C. F. Rich, head of the Endowment Department and secretary, issued 
a voucher and had a check made payable to Rosa Armwood, the bene- 
ficiary, for $325, on 9 March, 1928. On the face of the check was the 
following: '(Death benefits on life of Emma Watson." Plaintiff is a 
funeral director, and buried Emma Watson. Rosa Armwood, on 
24 December, 1927, transferred and assigned her rights in the insurance 
to the amount of $196.50, due by her for burying her mother, to the 
plaintiff and authorized the secretary of the Knights of King Solomon 
Lodge, Amos Artis, to pay over the above-mentioned amount to plaintiff. 

The co~istitution of the Knights of King Solomon contained the fol- 
lowing: (a )  No person shall be initiated in this Lodge, under 18 years 
of age or over 55 years of age, who is not of good moral character, sound 
in mind and body, producing a physician's certificate of that fact, and 
a believer in the Supreme Being.-(c) Ages must be correctly stated in 
application, and any false statement of age, either in application or 
death proof, shall entitle the beneficiary to amount pa i l  in only, plus 
6 per cent interest. (d)  The full amount of $150 shzll be the total 
insurance due on all members of the order who joined oier 50 years of 
age, and the return of premiums, plus 6 per cent interest on all who 
joined over 55 years of age." 

The Mutual Benefit Certificate on the life of Emms Watson con- 
tained the following: "3. I f  the material representations in application 
for insurance are false, no benefits will be paid. I f  the age is incor- 
rectly given, the benefits to be paid will be adjusted to correspond with 
correct age." 

It was contended by defendant, Knights of King Solomon, that Emma 
Watson was over the age of 55 when the policies were issued. That 
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plaintiff and the beneficiary, Rosa Armwood, with this knowledge con- 
spired to defraud the defendant, Knights of King Solomon, and obtain 
$325-more than the policy allowed in  such cases. The  plaintiff denied 
this. Rosa Armwood, a witness for defendant, was asked: "Did you tell 
a story about your mother's age? Answer: No, sir. Q. T o  get this 
check from the company? Answer: No, sir. because I don't know 
mama's age. Q. Did you agrep with Lightner-did you and Iiglitner 
get together and agree to tell a story about h w  age? Answer. No, sir, 
I mas not i n  the room when it was set do~vri." 

I n  the answer of defendant we find the following: "That, not until 
after the death of Emma Watson, arid not unti l  14 December, 1927, 
did this defendant discover the fraud that was attempted to hc perpe- 
trated on it." 

C. F. Rich, endowment secretary, testified for defendant, and on 
cross-examination by plaintiff, is  the following: "Q. You swore a t  that  
time that  you knew what you did know about it three months before 
this check was issued, didn't you?  Ansrver: Xo, sir. Q. Isn't that  
rrhat it says? Answer: Yes. sir, that  is true. Q. That  is what you 
swore t o ?  Answer: Yes, sir." 

I t  was in  evidence that  after the voucher was issued bv C. F. Rich, 
head of the endowment department and wcrctary, the check was re- 
ceived by ,Imos h t i s ,  secretary of the lodge.. ,\rtis testified: ' (Sothing 
was said about the woman being too old to recover the insurance. No- " 
body mentioned her agp a t  all. I never heard Lightner say anything 
about her age. . . . I delivered i t  to Rosa to be endorsed by her 
on account of Lightner's assignment. All of that  was approved by me." 

When the check was turned over to Rosa Armmood, Artis was present. 
Rosa Armwood endorsed the check to plaintiff. The  check was for 
$325. Plaintiff had theretofore advanced $196. Plaintiff testified: 
''With the secretary of the local lodge, I went, with the check, to Rosa 
Armwood's house. She  owed me $196, according to the assignment, so 
we took the check over, and I gave her $128.50 cash money out of my 
pocket, as the difference between the burial expenses and the check. She 
endorsed the check, and this is it. I then took the check to the bank 
and deposited it.  After a while the check came back, saying that  pay- 
ment had been stopped on it, including a protest fee of $1.50. I paid 
$326.50 and took the check u p  from the bank. I demanded the money 
of Rosa Armwood, and also wrote the head lodge about it. 

Rosa Armwood, a witness for defendant, testified: "When the check 
came, on 10 March, Amos Artis  brought it to my  house. He was secre- 
tary of the local lodge of the Knights of King Solomon. The check had 
been sent to him by the insurance department to  be delivered to Rosa 
Armwood, and not to Lightner. I endorsed the check because Lightner 
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would not let me get my hands on it unless I did endorse it. He  gave 
me $128.50. The check represented insurance on my mother. 1 told 
Lightner that I did not know my mother's age. I told Lightner that I 
did not know how old mama was when she went into the lodge." 

From the record i t  appears that Rich, the head of the endowment 
department and secretary, issued the voucher with knowledge that 
Emma Watson was over age, and Artis, secretary of the local lodge, 
received the check and turned i t  over to Rosa ilrmwoo~l, who endorsed 
it to plaintiff in Artis' presence. Plaintiff paid full ~ a l u e  for i t  and 
deposited it in the bank. After this was done, although Rich in the 
answer swears that on 14 December, 1927, he knew that Emma Watson 
was over age, the check was issued by him and after being issued he then 
claims that he discovered that Emma Watson's age lvas beyond the 
policy limit to receive $325, under the constitution of the defendant, 
the Knights of King Solomon. H e  then stopped paymcLnt of the check 
after plaintiff had purchased it for full value and without notice. From 
the record, we see no evidence of fraud on plaintiff's par t ;  he paid full 
value for the check, without knowledge as to the age of Emma Watson. 
Then again, defendant, Knights of King Solomon, rewived premiums 
for some seven years from Emma Watson, without quesi ioning her age. 
This indicates negligence. 

From the record, me  think the charge of the court belclw correct. The 
motions made by defendant for judgment as in case of nonsuit (C. S., 
5 6 7 ) ,  were properly overruled. The other assignments of error as to 
exclusion of evidence, and the refusal to tender the issues submitted by 
defendant, from the view we take of this action, are not material. The 
exception to the court below instructing t h ~  jury, "If you, gentlemen, 
can't remember this, you may take it down on a piece of paper," etc., is 
not material or prejudicial. 

We think from the record that defendant, Knights of King Solomon, 
is estopped on all the facts in this action. 

The principle is thus stated in Bank v. Winder, 198 IT. C., at  p. 21, 
citing numerous authorities: '(Where the owner of personal property 
clothes another with the indicia of title, or allows him to appear as the 
owner, or as having the power of disposition, an innocmt third party 
dealing with the apparent owner will be protected." Ba& v. Liles, 197 
N. C., 413; Bank v. Clark, 198 N. C., 169. 

There are errors as to certain dates in the record, which are not 
material. In  the judgment we find 

No error. 
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PHILIP IiOHX v. THE CITY OF DLIZhl3II:TH CITY 

(Filed 8 October, 1930.) 

Taxation B c-ln this case held: plaintiff was entitled to recover amount 
paid under protest as municipal license tax. 

Where the charter of a city provides for the raising of revenue by 
license taxes on certain trades, professions, etc., anlong which is specified 
"mcrchimts, itinerants or dealers, selling bankrupt or fire sales of any 
kind of goods," etc.., a merchant purchasing a bankrupt stock, and in- 
creasing it by the purchase of other stock, and remaining in business for 
u period of over a year, during which time the bankru~~ t  stock is sold 
in the uscal course of business, is not liable for the tax imposed ulxm 
those selling bailkrupt stock and is entitled to recorer an amount pxid by 
him thereunder under protest, the merchant not k i n g  subject to the 
tax if valid, and being entitled to recover if the tilx is invalid. The 
construction of the statute, upon which may tlepend its validity, is not 
necrssary to be decided in this case. 

STACI-, C. J., concurring; CIARRSON, J., concurs in concurring opiniou 

APPEAL by defendant from iVunn, J., a t  J u n e  Term, 1930, of PAS- 
QuoTami. Affirmed. 

This action to  recover the sum of $466.66 and interest, paid by plain- 
tiff to defendant, under protest, as taxes unlawfully demanded and col- 
lected by defendant, was heard on a statement of facts agreed, which is 
as follows : 

"1. That  chapter 1.5 of the Private Laws of 1923, same being the 
charter of the city of Elizabeth City, contains the following provision?: 

'Revenue Act. Section 1. That  to raise funds for general municipal 
purposes the following license taxes hereinafter specified are hereby 
levied for the privilege of carrying on the businesses, trades, professions, 
callings, occupations, or doing the act named, ~vi th in  the corporate 
limits of the city of Elizabeth City, or  within one-half rnile thereof, 
from the first day of September, 1923, to the thirty-first day of August, 
192.2, and for rach year tllcrcafter unless for some other time or period 
herein specified; and all such t a w s  shall be due and payable in advance 
a t  the office of the city auditor. The  payment of any particular tax 
herein imposed, shall not relieve the party paying the same from liability 
for any other tax specifically imposed for any other business conducted 
by such person.' 

Among the license taxes specified was the following, on :  'Merchants, 
itinerants or dealers, as proprietor or agent, selling bankrupt or fire 
sales of any kind of goods, wares or merchandise, per week, $100.) 

2. Tha t  on or about 20 October, 1927, the sald Phi l ip  Kohn pur- 
chased the s twk  of merchandise formerly owned by 0. F. Gilbert, of 
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Elizabeth City, R. C., the said Gilbert having theretofore been adjudged 
a bankrupt, and the said Xohn having purchased said stock from the 
trustee in bankruptcy. 

3. That the said Kohn rented a store on the west sidc of Sor th  Poin- 
dcster Street, Elizabeth City, N. C., and being one of the stores for- 
merly occupied by said 0. F. Gilbert, placled therein -he merchandise 
bought as aforesaid, advertised the same for sale as bankrupt stock, and 
actually sold the same in the usual course of business. 

4. That a short time before the plaintiff began selling said stock, the 
defendant notified him that by virtue of the aforesaid provisions of the 
charter of defendant, the plaintiff would be required to pay a license tax 
for the privilege of conducting a bankrupt sale, or selling bankrupt 
stock, and on 20 October, 1927, required the plaintiff tc pay to defend- 
ant $133.33; 011 21 October, 1927, $100; on 11 November, 1927, $133.33; 
and on 21 Norembcr, 1927,  $100, making a total of $466.66, all of 
which plaintiff paid, under protest. 

5 .  That after the payments as aforesaid, plaintiff failed and refused 
to make any further payments on said tax, and was brought before the 
police justice at Elizabeth City, was tried and the action dismissed. 

6. That plaintiff made legal demand upon the defendant for the 
return of the said $466.66, with which denland the defendant refused 
to comply. 

7. That a short time prior to January, 1928, the plaintiff leased, for 
a period of one year, from Mr. P. G. Sawyer, the store in which plain- 
tiff's stock of merchandise was then located, increased his stock, and 
remained in business until some time during the year 1929. 

8. That on 3 May, 1928, plaintiff duly listed for taxation his stock 
of merchandise, the valuation being fixed at  $9,200, and thereafter paid 
to the sheriff of Pasquotank County, and to the tax collector of defend- 
ant, the taxes against said stock. 

9. That the city and county taxes on the bankrupt stock purchased by 
plaintiff, and which were due for the year 1927, were paid by the 
trustee of the estate of 0 .  P. Gilbert, bankrupt." 

On the foregoing statement of facts agreed, the plaiitiff contended 
"that the imposition and collection of said tax was illegal and not justi- 
fied or authorized and that the statute, as set forth in the charter of de- 
fendant, and under which the said tax was imposed arid collected, is 
unconstitutional, and that the said sum of $466.66, together with 
interest from date of payment, should be refunded to the plaintiff by 
defendant." 

The defendant contended "that the imposition and collection of said 
tax was just and proper, and that the statute, as set forth in  the charter 
of defendant, and under which said tax was imposed and collected, is 
constitutional and valid." 
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The court was of opinion "that so much of said chapter 15 of the 
Private Laws of 1923, same being the charter of the city of Elizabeth 
City, as imposes a tax of $100 per week upon "merchants, itinerants or 
dealers, as proprietor or agent, selling bankrupt or  fire sales of any 
kind of goods, wares or merchandise" is in suppression of trade, oppres- 
sive and is unconstitutional and void, and that thr  plaintiff is entitled to 
the relief prayed for." 

From the judgment in accordance with the opinion of the court that 
plaintiff recover of the defendant the sum of $466.66, with interest 
thereon from 21 November, 1921, and the costs of the action, defendant 
appealed to the Supreme Court. 

Worth & Horner f o r  pla in t i f .  
Thompson. & Wilson f o r  defendant. 

C o x x o ~ ,  J .  I f  thr  statute under which the taxes were levied, and 
paid by plaintiff to defendant, under protest, must be construed as im- 
posing a privilege tax on merchants doing business in Elizabeth City, 
and subject to the tax imposed by subsection 17,  section 140, chapter 15, 
Private Laws of North Carolina, 1925, who shall purchase from a 
trustee in bankruptcy, goods, mares, and merchandise, belonging to the 
estate of the bankrupt, and who thereafter sell same in  Elizabeth City, 
in the usual course of business, as merchants, a grave question will be 
presented as to whether the statute is valid. So construed, the statute 
may be subject to the criticism that  i t  imposes a tax in violation of the 
principle that  classifications for the purpose of taxation must be based 
on real and substantial differences, and not upon arbitrary distinctions, 
having no just relation to the subject-matter. 

I f  the tax is imposed by the statute only on persons, firms or corpora- 
tions, whether residents of the city or itinerants, who sell therein bank- 
rupt stocks, or stocks which have been damaged by fire, and who are not 
classified for purposps of taxation as merchants subject to a privilege 
tax graduated in accordance with the amount of their gross sales, per 
annum, it would seen1 that the statute is valid. So construed, the statute 
would not be in  violation of well settled principles with respect to valid 
classifications. See section 121, chapter 345, Public Laws of Xorth 
Carolina, 1929, which contains the following paragraph: 

"(d). Every itinerant salesman or merchant who shall expose for 
sale, either on the street or in  a house rented temporarily for that  pur- 
pose, any goods, wares or merchandise, bankrupt stock or fire stock, not 
being a regular merchant in  such county, shall apply for in advance and 
procure a State license from the Commissioner of Revenue for the privi- 
lege of transacting such business, and shall pay for such license a tax 
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of one hundred  dollars i n  each county i n  which h e  shall conduct o r  c a r r y  
on  such business." 

Upon t h e  facts  agreed i n  t h e  ins tan t  case, t h e  question a s  to  t h e  proper  
construction of tho statute, upon  which m a y  depend i t s  validity does not 
necessarily arise. If the s ta tu te  is  void, t h e  plaintiff : s  entitled t o  re- 
cover; if t h e  s ta tu te  i s  not  void, bu t  valid, then upon  t h e  facts  agreed, 
me a r e  of opinion t h a t  plaintiff was  not  subject t o  i h e  t a x  imposed 
therein, and  f o r  t h a t  reason is  entitled to recover. I n  either event, the  
judgment mus t  be  affirmed. I t  is so ordered. 

Affirmed. 

STACY, C. J., concurs i n  result on the  ground t h a t  xhe facts  agreed 
d o  no t  b r ing  t h e  plaintiff wi th in  the  te rms  of t h e  s ta tu te  o r  char te r  i n  
question, a n d  th inks  the  reasons assigned by t h e  t r i a l  court,  i n  support  
of his  judgment, should be disapproved i n  order  to  exclude a conclusion. 

CLARXSON, J., concurs i n  concurr ing opinion. 

I\'. T. HORBS v. LEON A. MANN ASD AGNES JIANN. 

(Filed 8 October, 1930.) 

Highways B i-Evidence i n  this  case held to permit deduction of incon- 
sistent inferences a n d  should have been submitted t o  t h e  jury. 

Where, in  an action to recover damages resulting from an automobile 
collision on a public highway, there is evidence tending 1.0 show that the 
plaintiff drove to the right to avoid hitting a hog on the highway and 
that as  he brought the right wheels of his car again on :he hard surface 
he was hit by the defendant's car which had struck thcl hog, and there 
is no directly affirmative evidence that the defendant's car was deflected 
by striking the Iiog and unavoidably hurled against the plaintiff's car, 
and there is evidence from which the jury might infer that the de- 
fendant had failed to keep a safe distance behind the plaintiff's car 
in violation of The Code of 1927, sec. 2621(57), or that  he had not ob- 
served the statutory requirements in attempting to pass the plaintiff in 
violation of section 2621(54) : Held, inconsistent inferences may be 
deduced from the evidence and the rase should have been submitted to 
the jury for determination as  to whether the injury resulted from condi- 
tions which could not have been foreseen or from the negligence of the 
defendant. 

CONNOB, J., dissents. 

APPEAL by t h e  plaintiff f r o m  Grady, J., a t  Apr i l  Term, 1930, of 
ONSLOW. N e w  tr ia l .  
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Datpson '6 Jones and 8. 11. Y c l c b e r r g  for  p7aintift'. 
Y o  rownsel confra. 

,IDALIS, J. The action was brought to recorer damages for personal 
injury resulting froni the collision of automobiles. At the close of the 
testimony offered by the plaintiff the trial cou1.t dismissed thr  action as 
in case of nonsuit, and the plaintiff appealed. 

The  rule applicable in cases of this kind is that if d i r e rw  inferences 
may reasonably be drawn from the evidence, some favorable to the 
plaintlfl and others to the defenc.laxlt, tllc cause shodd  be s u h i t t r d  to 
the jury for final cletcrmination. The question, then, is this:  I s  the 
evidence, when construed most favorably for the plaintiff, sufficiently 
probatire to justify a fiudirtp of fact which would constitute actionablc 
negligence ? 

The  testimony tends to establish the following circumstances: On  the 
highway between Trenton and Kinston, TO. N. F o n d l e  was d r i ~ i n g  an 
open Ford touring car, the rear seat occupied h , ~  the plaintiff a d  Bill 
Rugg "A good little distance" in front of the car i3 hog walked into the 
highway froni an adjoining field. Fonrille "blew his horn and drove to 
the right, two wheels of his car on the dirt, off the highway." When he 
had passed the hog, or "when the hog had passcd him," he "gradually 
came back on the road and presently was struck by another car coming 
from the rear." 

The offending car, S a s h  coach, was occupied by the defendants, Mr.  
at~tl  Nrs.  M:l~ln. I t  n as o ~ n l c d  hp the hushand and was drivrn by thc 
11 ifr. After killing the hog and l e a ~ i n g  tllc carcaaq "in the middle of 
the mad" the E a s h  conch struck the Ford car "along about the front 
mtl ,  along ngainst the front door," and "turned it over three timrs, so 
that whpn it stopped it had turnrd around and xaq heatletl back t o m r d s  
Tret~ton." The  top n as torn off; the steering vheel n a. broken; a 
fender n as bent ; the radiator was damagrd;  tlic battery was torl l  up ; 
and tlic windshield was shattered. 

The  Ford  as trareling at the rate of tnclve or fifteen miles :11i hour ;  
the speed of the Xash is  not definitely fixed. Fonrille testified, "It must 
have hrcn going pretty fast by turning nw over three times and turning 
me round like it (lid"; and the plaintiff said that  when the impact 
occurred "Bugg went on me and I npnt on him, and then he went on me 
again, :ve were turning that fast." The S a s h  coach was stopped one 
hundred or one hurldred and tn.cnty-fire yards from the wreck. 

We presume the action \\as dismissed upon the theory that the evi- 
dence proves nothing more than an  accident resulting from an  unfore- 
seeable collision of the Kash car with the intrepid swine. Upon the 
present testimouy a jury might or might not reach this conclusion. 
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There is no directly affirmative testimony that the Nash car by striking 
the hog was deflected from its course and unavoidably hurled against 
the car in which the plaintiff was riding. We must, therefore, ascertain 
whether, with this question presently out of the way, th~?re  is any testi- 
molly from which a jury might reasonably find that the defendants were 
negligent. 

While Fonville was in the act of bringing his right vheels from the 
shoulders of the road to the hard surface, the collision occurred. This 
in itself is a relevant circumstance, calling for explana~ion. The rear 
car was closely~following the one in  front. J4s soon as "the hog cleared 
the wheels of the Ford" the Nash coach struck the hog; the plaintiff 
said, "I don't reckon i t  was a quarter of a second." 

The driver of a motor vehicle i s  forbidden to follow mother  vehicle 
more closely than is reasonable and prudent; he must hxve due regard 
to speed, traffic, and the safety of others; and his disregarj  of the statute 
may subject him to liability. Pub. Laws 1927, ch. 148, sec. 15 ;  N. C. 
Code of 1927, sec. 2621(57). We are not prepared to say that there is 
no evidence from which a jury might infer that  the defendants failed 
to observe these statutory requirements. 

If the defendants were in the act of passing Fonville's car they should 
h a w  complied with another statute. The driver of a motor vehicle 
overtaking another vehicle proceeding in the same direc-ion shall pass 
a t  least two feet to the left of it and shall not again d r i v  to the right 
side of the highway until safely clear of such overtaken vehicle; and 
before passing or attempting to pass shall give audible warning with 
his horn or other warning device. Public Laws 1927, ch. 148, see. 1 2 ;  
N. C. Code, 1927, sec. 2621(54). 

Whether the defendants were trying to pass the car in front of them 
and, if so, whether they ignored the provisions of the statute are ques- 
tions which should have been submitted to the jury, for there is a t  least 
some evidence tending to support the plaintiff's contention that the de- 
fendants did not comply with either provision. 

True, in some respects the plaintiff's own testimony i,3 favorable to 
thr  dr fwdants ;  but in others it is antagonistic. He suggests that the 
injury resulted from reckless driving rather than from the unexpected 
appearance of the hog. 

Since inconsistent inferences may be deduccd from the testimony ap- 
pearing in  the record we are of opinion that a jury should be allowed to 
determine whether the plaintiff's injury resulted from conditions which 
could not reasonably have been foreseen or from negligence in  the 
operation of the defendants' car. 

New trial. 

CONNOR, J., dissents. 
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It. D. DUNK ET AL. V. FRED DOUGLAS DUNK ET .%I.. 

(Filed S October, 1930.) 

I .  Statutes B &-Caption of statute may be referred M in interpretation 
only whcn body of statute is ambiguous. 

~ n l y  \r .hvii  tllc body of a statute is ambijiuous and its meaning doubt- 
ful niay its caption be referred to in its interpretation, and the caption 
may riot contradict the clear meaning of. the words used in the statute, 
esl)ec*inlly \r.llen the caption has been made by commentators and not by 
(lie Legislature itself. 

2. Bastards C a-Petition fqr legitimating bastards may be addressed 
directly to the judge. 

The reqnirements of C. S., 277 (Revisal, 263 ) ,  as to the procedure and 
jurisdictiun of legitimating children by their father, is that "the putative 
father of any illegitimate child may apply by petition in \r.riting to the 
Sulwrior ('ourt of the county in which he resides . . . and if i t  
a l q m r s  t l ~ t  the petitioner is reputed the father of the child, the court 
may thereulmu tlechre and lronourlce tlir~ c.llild legitimated; and the 
clerk shall rerorcl the decree," and Held, the action of the judge of the 
court Iiavin:' jurisdiction in passing upon the matter is within the intent 
; ~ r ~ t l  ~ n c : ~ n i i ~ c  of tile statute, and his drcree is not void upon the ground 
t1i:tt the l~r t i t io~ i  slronld have I)ecn originally addressed to the clerk of 
the court. 

.IPPEIL by plaintiffs f rom -11 i d y c ~ f f c ~ .  . I . .  a t  .January Term,  1930, of 
I,EKOIR. 

C i d  action i n  ejectment brought by  collateral relations of Charles F. 
Dunn,  deceased, against his  alleged illcgitinlntc children. 

T h e  plaintiffs allcge tha t  they a re  the  heirs a t  lax- ant1 n t x t  of k in  
to  Charles  F. Dunn,  l a te  of the  county of IAcnoir, S t a t e  of S o r t h  Caro- 
lina, and  entitled to al l  the  property, real  and  personal, of n h i c h  he  
died seized a n d  possessed; tha t  the  defendants, illegitiinatc> children of 
t h e  said Charles F. Durn, have, since his  death intestate, February,  
1929, entered into possession of t h e  lands left by h i m  and taken posses- 
sion of his  personal property, under  the mistaken belief tha t  they were 
duly legitimatized by order of Lenoir Superior  Court ,  entered a t  the 
,4ugust Term,  1914, a i d  t h a t  such action on t h e  p a r t  of t h e  defendants 
is wrongful  a n d  unlawful.  I t  is  f u r t h e r  alleged t h a t  the  at tempted 
legitimation proceeding, set out i n  fu l l  i l l  t h e  complaint,  is nul l  and  
void, f o r  that ,  the  petition, admit tedly sufficient i n  substance, was ad- 
dressed to t h e  judge a t  term, ra ther  t h a n  to t h e  clerk; wherefore plain- 
tiffs demand possession of t h e  prrmises, damages, etc. 

The substance of t h e  petition is  a s  follows : 
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'(To Hon. Frank A. Daniels, judge presiding: 
"Charl~s  F. Dunn, your petitioner, comes into court rind respectfully 

showeth that he is the putative father of the following named illegiti- 
mate children, to wit, Fred Douglas, Abe Lincoln, James Blaine and 
Ben Butler, . . . recognized by your petitioner, and bear his sur- 
name, therefore, he respectfully prays that the court declare them to be 
the legitimate children of the petitioner.'' 

The order entered thereon by the judge at  term purpoxts to legitimate 
said children, according to the prayer of the petition. 

From a judgment sustaining a demurrer, interposed by the defend- 
ants, on the ground that the complaint does not state facts sufficient to 
constitute a cause of action, the plaintiffs appeal, assign ng error. 

Rounfree & Rountree, Pozvers & Elliott and Geo. B. Greene for 
plaintiffs. 

Charles F.  Rouse, of Rouse rC Rouse, for defendants. 

STACY, C. J. Was, and is, the judgment purporting to legitimate the 
defendants, entered by the judge at  term, valid, or is i t  null and void, 
because, under the law in force at the time, the original jurisdiction of 
petitions for legitimation was conferred on the clerk and not on the 
judge ? 

The pertinent statute operative in 1914 was Rev., 263, now C. S., 277, 
which reads as follows : 

"The putative father of any illegitimate child may apply by petition 
in writing to the Superior Court of the county in which he resides, pray- 
ing that such child may be declared legitimate; and if it appears that 
the petitioner is reputed the father of the child, the court may there- 
upon declare and pronounce the child legitimated; and the clerk shall 
record the decree." 

The body of this statute assumed its present form as early as 1855 
(Revised Code of Tu'. C., ch. 12, see. 8), and has remaired unchanged 
up to the present time. I n  the Code of 1883 (sec. 39),  ii,s caption was 
"Illegitin~ate children may be legitimated by Superior Court at term," 
while in the Revisal of 1905, the caption was changed to "Procedure for 
legimating bastards," and in the Consolidated Statutefl the caption 
reads, '(Legitimation of bastards.'' 

Where the meaning of a statute is doubtful, its title may be called 
in aid of construction (Freight Discrimination Cases, 95 N .  C., 434) ; 
but the caption will not be permitted to control when the meaning of 
the text is clear. I n  re Chisholm's Will ,  176 N.  C., 211, 96 S. E., 1031. 
Especially is this true where the headings of sections have been prepared 
by compilers and not by the Legislature itself. Cram u. Cram, 116 
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N. C., 258, 21 S. E., 197. Moreover, it  does not appear that the instant 
caption imports a meaning contrary to the body of the test. See 
chapter 73 of the Consolidated Statutes on the subject of "Statutory 
Construction." 

A similar question to the one here prese~lted arose in the case of 
Fowler P. Fowlcr, 131 3. C., 169, 42 S. E., 363, whilr the statute bore 
the caption appearing in  the The Code of 1S83, but was not decided, as 
the subsequrnt marriage of the parents in that case itself ~vrought a 
legitimation, and thereby rendered it uuneccJssary for the court to de- 
termine the procedural question. 

I t  is the contention of the p l a i~~ t i f f s  that as the Fowler tnsc  was 
started before the clerk, the Legislature thereafter changed thr  caption 
so : I \  to give approval to this procedure, hut n e  think it call make no 
differcilce, under the body of the act, vhether the petitibn reach the 
judge through the clerk, or  is presented to him direct. I n  either elent, 
his judgment would seem to be valid. The language of the statute is, 
that the putative father may apply by petition in  writing "to the Supe- 
rior Court . . . the court may thereupon declare . . . and the 
clerk shall record the decree." X h t o s h ' s  N. C. Practice and Pro- 
cedure, 62. 

Affirmed. 

(Filed S October, 1930.) 

Judgments F d-Motion for judgment non obstante veredicto will not 
be granted when the pleadings support the verdict. 

TY11el.e th? pleadings are suficient to support the verdict, u motion for 
jutlgiueut u o t ~  o b s t a ~ z t e  ~ e r c d i c t o  will not be allo\~ed, and where the trial 
11el)ends upon whether an agreement respecting the defendant's liability 
had ~ P C C ' I I  mncle bet\\.een the l~arties, nnd  the rerdict thereon is renclcrcd 
i n  f a v o ~ .  of the l)laintiff, the defcndant's motion for judgment non oh.sta~~t~.  
cc'r,c'dic,to 011 the ground of failure of  consideration will not be allowed 
\ Y ~ I ~ I I  t l ~ e  extent of his lblea by way of ans\ver is only the deni:al of the 
fnvt of agretmcnt :is all(sged in the coiuplnint. 

, ~ P E I L  by defendant, Perrill JV. Goner, from Daniels, J., at J Iay  
Term, 1930, of WAKE. 

Civil act io~i to recover for materials furnished by plai~ltiff and used 
by J .  E. i3ennlan) coutractor, in the coustruction of n building for 
Perrin VT. Goner, onner, and to hold the col~tractor's bond liable 
therefor. 



538 I N  THE SUPREME COURT. Ll99 

The right of the plaintiff to recover is not now qumtioncd, but i t  is 
alleged by the Commercial Casualty Insurance Company, surety on the 
contractor's bond, that after the completion of the building, the owner 
agreed to .release the surety from further liability under its boud and 
to save it harmless from claims of laborers and materialmen, if the said 
surety mould approve a final settlement between the owner and the 
contractor, whereby the 15 pcr ccnt r ~ t a i n r d  peremtag!> of the contract 
price, in the hands of the ownrr, could be rclleasetl to t h ~  contractor, and 
the owner given possession of the building. This was denied by the 
defendant Gower. 

The jury returned the following verdict: 
"1. I s  defendant Beaman indebted to plaintiff as alleged in  the com- 

plaint, and if so, in what amount? Answer: Yes, $1,711 71, with interest 
from 19 OcZober, 1928. 

"2. Was the letter of release signed bv Southgate & Company, given 
and accepted upon agreement of Goww to pay all c l a in~s?  Answer: 
Yes." 

Motion by the defendant Gower for judgment n o n  obstante aeredicto 
on the ground that there T~.RS no consideration for the alleged agree- 
ment ; overruled ; exception. 

Judgment on the verdict for plaintiff, and judgmcnt over against 
Perrin W. Gower for Commercial Casualty Insurance Company. The 
defendant Gower appeals. 

.\-o counsel appearing for plaint i f t .  
C l y d e  A. Douglass  a n d  d l a n n i n g  (e. X a n n i n g  for de fondan f  Gozver 
S. B r o w n  Shepherd  for de fendan f  Insurance  C o m p a z y .  

STACY, C. J. Appellant's motion for  judgment n o n  obstante veredicto,  
which, in  effect, is but a belated motion for judgment cn the pleadings, 
was properly overruled on authority of the decisions in J e r n i g a n  2;. 

Y e i g h b o r s ,  195 N.  C., 231, 141 S. E., 586, and Shives a. C o t t o n  Mil ls ,  
151 N .  C., 290, 66 S. E.,  141. The defendant Gower, in his answer, 
denies the agreement as alleged by the Conimercial Casualty Insurance 
Company, but this is the extent of his plea. 

The record discloses no exceptive assignment of error upon which a 
reversal of the judgment might properly be based. Hence, i t  will not be 
disturbed. 

N o  error. 
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(Fi led  8 October, 1930.) 

1. Appeal and Error J -In injunctive proceedings Supreme Court may 
review evidence and find facts. 

On appeal to t he  Supreme Court  in injuuctive proceedings thc Court  
may examine the  entire evidence and find the  fac ts  upon which i t  will 
act, and \\.here i n  a su i t  to  restrain the violation of a condition in a 
contract  of employment, providing t h a t  the  employee not  engage in a 
similar business within a restricted a rea  for  a definite t ime af ter  the  
termination of t he  employment, the  t r ia l  court  fails  to find s~recifically 
a s  to  jvhether the  iimployee voluntarily left the  emyloyment, i t  will bts 
lrrcsumed tha t  the court  f'ound t h a t  the  employee did voluntarily leave 
the t.ml)loyment a s  thc  evitlcnce tended to sliow, or t ha t  such a finding 
\vas immaterial ,  and a judgment of t he  Superior Court  reversing a cor- 
rrct  judgment of a municipal court  upon sustaining findings anti con- 
clusions of law will be reversed. 

2. Contracts A f-Finding as to whether defendant voluntarily left plain- 
tiff's employment held immaterial. 

\Vhcre, in a su i t  to eujoin the  violation of a cuudition in a contract 
of (~n~y) lo~-ment  lrroviding tha t  the  employee should not engage in the  sanie 
business in cumgetition with t he  employer in a restricted a rea  for  a 
dofinite t ime a f t e r  t h e  termination of the employment for any reason 
\ \ .I~atsoever,  and  the contract  provides f u r  the  t e r m i n a t i o ~ ~  of tlie employ- 
I ~ I ( , I I ~  by either party for  any reason, the  question of whether t he  employee 
v o l n ~ ~ t a r i i y  left  the  employment i s  immaterial .  

3. Same-A contract in restraint of trade is not void if it is reasonable 
and does not affect the rights of the public. 

A contr:~ct not to engage in n certain business n i th in  a reasonable a r ea  
for a reasonable length of time, nh ich  does not  affect the  interests of the 
~ x b l ~ c ,  nil1 not be declared void a s  being in unreasonable restraint  of 
trade,  

4. Same-Contract in this case held not to be void as in unreasonablt. 
restraint of trade. 

A e o ~ ~ d i t i o n  in a contract  of emgloymmt t h a t  t he  employee should not 
cwgi~gc in the same business in competition wi th  t he  employer af ter  the 
termination of t h e  employment, t o  be effective for  a period of t\vo Scars 
within twelve miles of any one of tlie em~~loye r ' s  stores, is  not one in 
u n ~ ~ e i ~ s o n a b l e  res t ra in t  of t rade  against  public yolicy, and  in u sui t  by 
th r  employer to restrain the  viola'tion of the  condition, a judgment 
1)ernlancntly restrniuing the defendant f rom violating the  condition for  
t he  period of t ime stipulated therein upon proper findings and coriclusioil 
of law \\.ill be attirmed. 

3. Injunctions R c-Urcach of lalid contract not to engage in certain 
business may be enjoined upon proper facts. 

\Vherr~ i t  is made to appear t h a t  the  plaintiff will be daniaqed in  an  
iu l : l~ (~e r t :~ i~~ : lb l e  :tmount by the  breach by his former employcv? of a valid 
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contract not to enqage in the same business in competition mith the plain- 
tiff within :% restricted area for a reasonable time after the termination 
of the cvnployment, sufficient grounds are shown for the grantin< of in- 
junctive relief. 

APPFAL by plaintiff from 3 I o o r r .  .I.. at October Term. 1929, of 
GIJILF~RD.  Reversed. 

This is an action to restrain :~nd  cnjoin the violation by defcndant. 
J3cnjamin F. Smartzberg, of a restrictive covenant contained in a con- 
tract i n  writing entered into by and hetween the plaintiff and the said 
defendant. 

The  action was begun in the Municipal Court of the city of High 
Point, N. C., on 17 July ,  1929. 

Plaintiff is a corporation organized under the laws of the State of 
New York, arid maintains and opcratec; a store in tke city of High 
Point, N. C., in which i t  sells, a t  retail, and on credit, ready-to-wear 
clothing. I t  sells clothing on the "installm~wt plan," as dmcribcd in its 
complaint i n  this action. 

On 30 January ,  1928, plaintiff entered into a contract, in writing, 
mith the defendant, Benjamin H. Swartzberg, a citizen of this State and 
a resident of the city of High Point. By said contract plaintiff em- 
ployed said defendant as the manager of its store and busincs.; in the 
city of High Point. The said contract contains a par:qgaph nhich  is 
in words as follows : 

"Eleventh. The  parties hereto recognize that the employer's businesq 
is based largely on credit information recorded on vaaious customers' 
lists, statistical data, and other records of the employer, acquired, col- 
lected and classified as a result of substantial outlay in money and 
effort, and systematized by employer in rstablishing its business in 
various cities in the United States, and that irreparabl. damagc mould 
result to  employer if such lists, records, or information are obtained or 
used by any other perbon, firm or corporation, or any competitor of 
employer, and said employment is obtained and based upon the trust 
and confidence reposed by employer in the t'mployee milh respect to the 
proper use of such lists, records and information solely for the em- 
ployer's benefit and said enlployment :~ffords employee opportunity of 
access to  such confidential records and information concerning em- 
ployer's business. 

"The employee covenants that in the event of the termination of said 
employment for any reason whatsoever, he will not for a period of two 
years from the date of such termination (or if any shorter period be 
provided by law, then for that  period) engage i11 or accept employment 
from or become affiliated with or connected with, directly o r  indirectly, 
or become interested, directly or indirectly, in any way in any business 
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within the city of IIigh Point ,  S. C., siniilar or of a like natllrc to the 
business carried on by employer, or ill any otlicr city or place ~ v l i e r ~ i n  
employer maintains a storc or in which store employee shall have been 
during his said enlployrnerit for  an aggregate period of one month or 
more, or within 15 niilcs of the city of High Point, X. ('.. or n i t l ~ i n  
such clistallce from any of the places wliere employer's \tore\ :ire 
located in which the employee shall hare  been as aforesaid. 

"The parties hereto recognizing that  irreparable injury nil1 result to 
employer, its business and property in  the event of a breach of the cow- 
nant herein niadc by the employee, and that  said employment is based 
primarily upon the covenants and assurances herein made and el iclc~lccd, 
it is agreed that  in such event employer shall be entitled, in addition to 
any other remedies and damages arailable, to an  iiijuiiction to restrain 
the T iolation thercof by employee, his partners, agents, s en  ants, mi-  
ployers, and employees, and all persons acting for or \\ it11 11il1~. 

"The employee rel~rrsents anti admits that in the event of the termi- 
natioli of his eiiiplopment for any cause n l ia tsoe~ er, his cuperiences and 
cap:ibility arc buch that he can obtain employm~nt  in has111c~s twgaged 
in other lines and/or of a different naturc. and that the ciiforccinent of 
a reniedy by way of injunction will ]lot p r e w i ~ t  hiin ~ I Y I ~ I I  cnlliillg s 
livelihood." 

Tlie defendant, Een jan~ in  H .  Snartzbcrg, rernaiiletl 111 thc) cmplog- 
ment of tlie plaintiff, :IS the rnaxiger of its i torr  and b u s i n ( s ~  at High 
Point. N. C., performing his duties as prescribed in the contract of e n -  
ployment, from the date of said contract, to \ \ i t ,  30 Jannar\., 102% 
until 14  March, 1029, nlien said employnicut terlninated. Silwc leu\-- 
ing the employment of plaintiff, tlie said defendant has entcrcd illto 
tlic eriiployment of or has heconlo ashociated i n  busi~iess irith his co- 
defendants. H i s  codefendauts a r e  engaged in busincbs ill tlw ?it? of 
High Point, similar to and of a like nature n i t h  the 11usine\s of tlie 
plaintiff. They are competitors of the plaintiff, a i d  operate a store 
in High Point  s h i l a r  in all essential rcspects to tlic store of the 
plaintiff, and located nest door thereto. 

Tlie action was heard on 23 July,  1929, on plaintiff's motloll that a 
temporary restraining order theretofore issued therein, be rn:~dt perma- 
nellt. From the judgment of said court, restraining ant1 elljoining said 
defenrlarit from entering into or continuing in the emplogrllent of any 
person, firm or corporation, engaged in a business similar to or of a 
like nature n i t h  the business of the plaiiitiff, in tlie city of High Point ,  
or from becoming associated in business with such person, fin11 or cor- 
poration, until after 14 March, 1931, defendant appealed to the Sup? 
rior Court of Guilford County. 

Upon the hearing of said appeal in the Superior Court, the judge 
presiding therein was of opinion that  "the contract signed by the 
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parties is unequal, and is not a contract for  the employment of services 
involving peculiar skill and training, nor for services inrolring the 
esercise of high powers of mind peculiar to  thc d e f e ~ d a n t ,  and that  
the restraint imposed by the contract is not necessary for the protection 
of the covenantee, and is  oppressive, and that  the contract is an un- 
reasonable restraint of trade-and contrary to public polizy." 

I n  accordance with this opinion, defendant's assignmmts of error on 
said appeal were sustained, and the judgment of the municipal court of 
the city of High Point  was reversed. I t  was ordered and adjudged 
that the temporary restraining order be and the eamcx wrs dissolved. 

From this judgment plaintiff appealed to the Supremt. Court. 

~ ~ b i ) 1 ~ 0 7 1 ,  I i a w o r f h  & R c ~ s o  and H a y s .  St .  . J d  T I ,  1 l ~ m m s o n  cl? Srh  111- 

m a n  for p l a i n f i f .  
Gold.  I'orX. cP. M c d n a l l y  for dt ' fendant.  

C o s s o ~ .  J. On  his appeal from the judgment of the municipal court 
of the city of High Point  to the Superior Court of Guilford County, the 
defendant, assigned as error the failure of the judge of said municipal 
court to find and set out in his judgment the facts upon which he based 
his conclusions of lav ,  in accordance with which his judgment was 
rendered. This  assignnient of error was apparently sustained by the 
judge of the Superior Court, although his judgment reversing the judg- 
ment of the municipal court is not founded on his ruling on this assign- 
ment of error. There are no  findings of fact specificallv set out in the 
judgment of the municipal court, but it is found, as stated therein, 
that after considcrntion of the pleadings filcd and tlil affidavits and 
testimony introduced, the allegations of the caomplaint arz sustained. 

There is no controversy between the parties to this action with 
rrspect to the essential facts upon which their rights, in law or in 
equity, are to be determined. The  only fact i n  issue 011 the pleadings is 
as to whether the defendant left the employment of the plaintiff, volun- 
tarily, as alleged by the plaintiff, or  as to whether he was discharged 
from said employment by the plaintiff, without just cluse, as alleged 
by tho defendant. Under the provisions of the contract this is  imma- 
terial. The contract expressly provides that  the employment, which 
mas from week to week, may be terminated by either party for any 
rcasoli whatsoc~er ,  and further that the covenant therein, on which 
plaintiff relies for the relief prayed for in this action, shall be effective 
in the event of the termination of the employment for a iy reason what- 
soever. TVhile it may be that, notwithstanding these provisions, the 
defendant has a cause of action against the plaintiff, if, as defendant 
alleges, he was discharged without just and lawful cause, for  the pur- 
poses of this action, i t  is immaterial whether defendant eft the einploy- 
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ment of plaintiff voluntarily or not. The circumstances under which 
defendant left said employment do not appear from his verified anmer ,  
or  from any  affidavit filed by him. I t  does appear from an affidavit 
filed by plaintiff that  defendant voluntarily surrendered the keys to 
plairitiff's store, and thrreafter demanded and receired paynicnt for his 
services up  to and including the date on which the emplognl~iit termi- 
~iatcd.  I f  a finding of fact upon this phase of the casc was material, 
v e  mould find from all the evidence appearing in the record, that tle- 
fendant voluntarilp left the employment of the plaintiff. hi Tobacro 
4ssociafion v. Battle, 187 N. C., 260, 1 2 1  S. E., 629, i t  is said that on a 
hearing of this character, this Court will determine for itself the facts 
upon which i t  will act, and for that  purpose will examine the entirc 
evidence set out i n  tlic record on appeal. I n  the instant case. it  will be 
assumed that  the judge of the municipal court of tlw city of High Point  
either found that  defendant voluntarily lrf t  the employment of plaiu- 
tiff. as there was eridence tending to show, or was of opinion that  i t  
was immaterial, for the purposes of this action, whether he left rolun- 
tarily or not. Davenport v. Board of Educafioil, 183 S. C., 370, 1 1 2  
S. E., 246. I n  either event, i t  cannot be held that  the jniigment of the 
municipal court was erroneous because the judge of said court did not 
find and specifically sct out i n  his judgment the facts nit11 respect to 
tlic circumstalicrs ulitli~r nhich clof(~nda11t left tlic m~p lovnc i i t  of 
plaintiff. 

The  defendant further assigned a, error the conclusious of Inn 111 

accordance with which the judgment of the municipal court of the city 
of High Point  was rendered. The  judgc- of said court u n *  of opinion 
that the restrictive corenant containcd in the contract of employment 
cntered into by arid betn-cell the plaintiff and the defrlidant, 1s la l id ,  
for that  upon the facts alleged iii the conlplaint and a t l r~ i i t t d  ill the 
aiiswer, the said corenant was riot unreasonable in its terms, or with 
respect to the time during which, or the territory u i th in  ~ \ h i c h ,  the 
defendant was thereby prohibited from entering into tlic t mljlovment 
of or becoming associated in  business ~ \ i t h  a competitor of plaintiff. 
The  judge of the Superior Court, on deferidant's appeal from the judg- 
ment of tho municipal court, sustair~eil this assignment of ryror, and 
in accordance with his ruling with respect thcreto, rerersetl tlic judg- 
ment of the municipal court and dissolved tlic temporary restraining 
order. I n  this, plaintiff on its appeal to this Court, contends that there 
was  error, for which the judgment of the Suprrior Court should be 
reversed. 

I t  has been uniformly held by this Court, that  a restrictive covenant, 
contained in a contract for the sale of a business, including the good- 
will of the rendor. and of property, real or personal. ~isetl in carrying 



544 I N  T H E  S U P R E M E  COURT. [I99 

on said business, by which the vendor agrees not to enier into competi- 
tion, directly or indirectly, with the vendee, in the conduct of said 
business is valid, and enforceable by injunction or othwwise, nlien the 
covenant is fa i r  and just ill its terms, and the time during TI-hich, and 
the territory within which, the covenant shall be in force, are not unrea- 
sonable, in view of the facts and circumstances affecting said business, 
either i n  duration or extent. Such covenants, being necessary for the 
protection of the vendee, and only in partial restraint of trade, are not 
void, for that  they are oppressive or contrary to public policy. 

The  principles on which decisions to this effect are silstained are dis- 
cussed and applied in  opinions filed in  the following cases: 
ilill 11. Davenport, 195 N. C., 271, 141 S. E., 732; Xar-Hof Co. v. 

Ro~c~nhacXrr, 176 X. C., 330, 97 S. E., 169; /lrar%\.haw c.  Xillih-in, 173 
N. C., 432, 92 S .  E. ,  161; Sea Food Co. I*. TT'ay, 169 N. C., 679, 86 
S. E. ,  603; Faust v. Rohr, 166 N .  C., 187. 81 S. E., 3096; Wooten v. 
Hawis,  153 S. C., 43;  68 S. E. ,  898; rln,lrrs z.. Gara'ner, 151 N .  C., 
604, 66 S. E., 665; Disoszcay v.  Edwards, 134 X. C., 254, 46 S. E., 501; 
Slrutc v. IIeath. 131 K. C., 282, 42 S. E., 704; Jolly v. Brady,  127 
N. C., 142, 37 S. E., 153; Hauser v. l-larding, 126 N .  C., 295, 35 S. E., 
586; King 2). Founfain,  126 N .  C., 196, 35 S.  E., 427; Kramer 21. Old, 
199 S. C., 1, 3,5 S. F:., 818; Po~ran  1 % .  Fairhroth~r ,  11t4 N .  C., 406, 24 
S. E., 212. 

I n  Rradshazt: I ) .  Millikin, supra, 1lralX~cr, J., approyes the test sug- 
gestcd by Ckirf Jvsf ice Tindall in Honrr v. Graves, 5 Bing., 743, by 
which to determine the validity of the covenant. If its purpose and 
effect is to provide only for the reasonable protection of the vendee, 
n 110 has purchased tlie business, and property of the vendor, in reliance 
upon tlie covenant, and is  not to oppress the vendor, who has thereby 
surrendered his right otherwise to engage in  business in competition 
\\it11 liis vendec, the covenant, as betvee11 the vendor and the vendee, is 
valid. I f  the time during which, and the territory within which, the 
vendor is thereby prohibited from engaging in business in competition 
u i th  his wndee, is not so long, or so extensive as to interfere with the 
interests of the public, the covenant is not void, as being contrary to 
public policy. 

I n  Sea Food Co. v. lTray, supra, Allen, J . ,  says: "In the early cases, 
contracts i n  restraint of trade were very generally held to be void, as 
against public policy, up011 the ground that they tendt.d to lessen the 
opportunities of the party restrained to earn a livelihood and to 
deprive the conlmunit,v of the benefit of competition. 6 R. C. L., 785. 
Tlw distinction was, however, soon recognized betwetw contracts in 
general restraint of trade, which mere held invalid, and thosr in partial 
restraint of trade, which ve rc  sustained, if not unrea~onttble. '~ 
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I11 Scott v. Gillis, 197  N. C., 223, 148 S. E., 315, the question was pre- 
sented to this Court, apparently for the first time, whether the princi- 
ples nliich were applied i11 tlie foregoing t7ases were applicable to a cove- 
t~arit contained in a contract between an  employer and an  employee. I n  
that cwsc tlie eii~ployce had covenanted with liis employer that he would 
not for  a period of three years aftcr the termination of the employment, 
solicit business from cliitomers and rl iei~ts of his employer for ~vhom 
11r. had performed serrices during t l ~ p  tcnn of his cmployn~ent. There 
n a i  o~itfence a t  tllc~ hearing in the court below, tcnding to sllo~v that  
tlefendant, tlit~ cinployee, had riolatrtl his C O V P I I ~ I I ~ .  A temporary re- 
straining order n a s  contiilued to tllc filial Ilearing of thc. caw, and de- 
fendnllt appealtd to this Court. WP affirmed the juclgrncnt continuing 
tllc temporary restraining order to t11~ final hearing. C'larl~son, d., 
n r i t i t ~ g  for tlw Court, s i i y ~ :  '(The c : ~ s c ~  usually cited are when tlie 
]~art ics,  for :L consicleration, purcliased a busincss and its good-mill, in 
\.il~icli they covei~anteil not to engage ill the busirless-the time limit 
atld the territory being reasonable. 111 tlw $resent case, it  was an  ern- 
ployee n h o  agreed nit11 his cmplojer, if lie left tlie employer, for three 
years thereafter not to solicit or  awcpt husines-: from his former em- 
ployr~r's clients. By his enlployment 11e k t ~ r w  and became associated 
intiinatelg- with liis employer's clientt~le. ~ ~ l i o  orilinarily e~np loyr~ l  his 
cmploycr. VTe sce 110 nl iy in good coi~scic~rict~ a Court of Equity 
noultl not r,njoitl liitn froin N breach of its contract." 

1 1 1  that c:lse, the t i n p l o y r  n a s  a cortifirtl public :~ccountat~t .  In  tlie 
~iistnnt  case, tlir employee was the r n a n a p r  of the cmplog-er's store arid 
business. I t  is o b ~ i o u s  that i n  the performance of his dutic,s as such 
nlanager, thc c n ~ p l o y ~  acquiretl :nl intimate knowledge of his em- 
~~ lo j - e ra s  busiticw, :111d liad a pcrsorial asaoci:~tioii with his customers, 
n l~ ich ,  hen his c~inployn~etit tel.ininatecl for any cause, would enable 
the employee, if rmployetl by a competitor of his caiployer, to injure 
the business of the latter. We think the corerlant is reasonable in  its 
reriils, and not unreasoi~able in tirile or  territory. Upon the authority 
of Scoff u. Gillis, supra, which is in accord \rith nlany cases decided 
it1 otlicr juric.t!irtioi~s (see Deueding 11. Ci ty  Banking ('ompan?/, 155 
,\Id., 2S0, 141 ,ltl., 542, 67 A. L. R., 993, arid annotation), tlie judg- 
ment of tlie Superior Court i n  this case must be reversed. The action 
is rcinaiided to tlie Superior Court of Guilford. County that  judgment 
nlay be entered affirming the judgment of the niunicipal court of the 
city of High Point. 

Rerersed. 
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(Filed S October, 1930.) 

1. Sheriffs C a-Sheriff is liable for escape of prisoner through ncgligc*r~c~ 
or malfeasance of himself or his jailer. 

Where a prisoner convicted of an  offense is delivercd by law into tlic 
liancls of the sheriff, it is the sheriff's duty to receive him and commit 
him to the cornmoll jail and keel) him in close and safe custody, and both 
thcb sheriff and his jailer appointed hy  him and 1vho acts for hini a s  llih 
agent, C. S., 3944, may be held liable for an escape of such prisorwr 
tllrough failure of the shrrift' or jnilrr to dischargr tlicir duties in this 
respect, C. S., 4398. 

2. Sam-Sheriff has no authority to allow prisoner frewiom as trustx. 
Where a sheriff into  hose hands a prisoner has btten delivered by la\+ 

permits the prisouer to 60 a t  large without guards or surveillance, 116' 
suffeis the prisoner to escape, ant1 he may not justify liis action 011 the 
ground that  the grisontlr was a "trusty" the prisoner iiot beillg r e l e a 4  
from piison to do public \vork, and there being nothing to show the 
necessity of the relasation of the statutory duties of the sheriff. 

3. Escape A a-Definition of escape. 
An escape is the unlawful departure of a prisoner ld\vfully confiric~l 

from t h ~  limits of his custody, or his wrongful liberation by a relasation 
of his imprisonment through the neglect or malfeasnn~'e of the of%-er 
lanf'ully having him in charge, and an  wcape is effected when the 
prisoner thuc; gains his liberty before he is delivered in due course of la\\ 

4. Principal and Surety B c-Sheriff's bond is not liable for in.iury caused 
by prisoner while he is unlawfully at large as trusty. 

The statutory bonds required to be given by a she~iff ,  C. S., 3930, ma) 
be put in evidence as though they had been written 8s prescribed b j  
statute, C. S., 324, and where suit is brought on onc of the bonds wliicli 
ljrorides for liability if the sheriff fail to properly execute and return all 
process, or l~rol~erly pay all moneys received by him bv virtue of an) 
process, "and in a11 things well and truly and faithfully eseccte the suit1 
oftice of sheriff," the gencral provisions of the bond as  to the s h e r i r s  
faithful prrformnncr of the duties of the office rclatr to the specific 
drligations therein set out as  to service and return of prowss, and neither 
the she1 iff nor the suretics on his bond is liable thereon in a civil action 
for damages for a negl ipnt  injnry inflicted by a prisoner lawfully in- 
trusted to t11~ custody of the sheriff while such prisoner was unlawfully 
permitted by the sheriff to be a t  large a s  a trusty. 

APPEAL b y  plaintiffs f r o m  Cowper ,  Special J u d y ,  i t  May Term, 
1030, of CRAVEN. Affirmed. 

T h e  complaint  contains thcsr  allegatioiis:  R. B. TAane i s  the sheriff of 
Craven County. On 3 December, 1926, h e  executed a n d  delivered to the 
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coinmissioners of C r a v e ~ ~  County an official bond in the sum of $5,000, 
n it11 tlic Fidelity and Deposit Company of Maryland, a corporation, as 
his surcty, co~lditioned that he shoultl "well and faithfully perform all 
J I I ~  singular the duties ilicunlbent upon him by reason of his election 
' ~ n d  appoi~itmrnt as slieriff, except as therein limited, and honcstly 
'kccount for all moneys coming into his hands as sheriff." As shcriff, 
Lauc \ \as  cliarged n.it11 a d  had untlcr his control, management, and 
tlirrction the jail as provided by law. Jolin Wjlliains n a s  a pr i~oner ,  
.entcnced bv thc United States District Court for the Eastern District of 
Sort l i  Carolina to imprisonment for four months in the county jail, and 
duly committed to the custody of tlle sheriff. Williams hat1 previously 
been convicted and seutenced to terms in jail and on thr  roads; twice for 
~ io l a t ion  of the Proliibition Lan.. After he was put in custody under 
the judgment of tlic Dijtrict Court he procured his nutomoblle to be 
brought into thc jail ya rd ;  and a t  various t'mes lie was allowed by the 
slleriff to drive tlic car about the town and clsewhcre during the term 
of his irnprisonnmit. The sheriff had full knonlcdgc of the use of the 
rar  by Williams and of his keeping it ill the jail yard, and unlanfully, 
carelessly, and negligently cor~sented thereto, linowing the crim:nal dis- 
position and character of the prisoner; he unla\vfully and negligently 
made William3 thc jailer's "trusty" and servant, and negligently per- 
mitted him nhile acting as such trusty and servant to go on errands in 
his car for the jailer, the sheriff, and his dcput'es. Williams drank 
esccssively of intoxicating liquor. On 15 Sovember, 1035, Williams, 
uhile ullder scntencc and in custody of the slieriff, and mhile acting as 
a trusty and servant as above set out, and mhile in an  intoxicated coudi- 
rion, drove a Dodge touring car, n i t h  tlic authority and conscnt of the 
sheriff, at a high rate of speed upon tlle highnays of tlie couuty, and 
~~egl igent ly  ran into a car driven by the male plaintiff, with whom were 
his wife aud daughter, and seriously injured the plaintiffs. 

R. B. Lane and the Fidelity and Deposit Company demurred for the 
reason that it appears upon the face of the complaint that  the action 
is brought upon the official bond of the slleriff a d  that  the facts alleged 
do not constitute a breach of any provision of tlle bond or of any pro- 
vision wliich tlie law imposes under the bond or independently of the 
bond; and further that the cause of action alleged is too remote to 
charge the principal or tlic surety, and that it does not appear that  any 
act of the principal was the proximate cause of the injury complained 
of, but i t  does appear that  the facts alleged mere not tlle proximate 
cause. 

The demurrer was sustained and leave was granted to amend the 
complaint. The  plaintiffs appealed from the judgment sustaining the 
demurrer. 
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M o o ~  & Dunn fo r  plaint i f f '~ .  
Il'ard 9. W a r d  for d ~ f ~ n r l a n f s .  

. l n a m ,  J. The actiou was instituted by E. L. Suttou and his \\if(, 
;gainst  John  Williams, R. B. Lane, qhcriff, and the Fidelity ant1 
Deposit Company of Maryland; but by leave of court the summons and 
the complaint were amended and the action was prosecl t ~ d  on the rcla- 
tion of the Statc. I t  was thencefortli twated as  a buit against the 
sheriff and tlie surety on his official bond. When the demurrers of 
these two defendants were sustained the plaintiffs mad(. 110 motion for 
judgment against Williams, the remaining defendant; so the only 
matter in controversy is the judgment of the court. The plaintiffs insist 
that the demurrers should h a r e  been overruled. 

The defendant Williams was c3onvicted of a crime ill tlie Distrivt 
Court of the United States for the Eastern District of Xor th  C a r o l i ~ ~ a ,  
sentenced to  imprisonment, and committed to the custody of Sheriff 
Lalie. I t  was the duty of the officer to receire him and to commit him 
to the common jail of Craven County. C. S., 1340. The sheriff hah 
the care and custody of the jail in his county and appoi l~ts  the  keep:^^. 
C. S., 3944. 

At common law if a jai1t.r permitted tht. escape of n prisoner la \ \ -  
fully committed to his custody the sheriff had to answer for the default. 
1 Bl., 346; 1 Hale  Pleas of the Crown, 596; 2 Hawlc. Pleas cf thc 
Crown, ch. 19, see. 28 e t  seq. I t  was so because the j a i l ~ r  was regartfrd 
as the sheriff's agent or  deputy;  and now, as a general rule, subject of 
course to exceptions, a sheriff is liable for the act or omission of hib 
deputy as  he is  for his own. S. v. Roane, 24 N. C., 144; Tarkinton, 1 , .  

Hassell, 27 N. C., 359; H a n i e  v. Penland ,  194 N. C., 234. Both the 
sheriff and the jailer may be liable for an  escape. I f  any person charged 
with a crime or sentenced by the court upon conviction of any offense 
is lcgally committed to a sheriff or jailer and is wilfully or negligently 
suffered by such officcr to escape, the officcr so offending, being duly 
convicted thereof, shall be removed from office and shall be fined or 
imprisoned, and may be both fined and imprisoned, in the discretion of 
the court. C. S., 4393. 

Considered in  its double aspect "escape" is an  offense which may bc 
committed by the prisoner or by the officer. who has him in custody. 
ilccordingly, the word has been defined as '(the unlawful departure of a 
prisoner from the limits of his custody"; "an unlaw'ul withdramai 
from arrest or imprisonment"; "the TI-rongful liberati011 of a prisoncr 
or  relaxation of his imprisonment through the neglect or malfcasa~ico 
of the officer in charge." I t  is effected "when one who iz arrested gains 
his liberty before he is delirered in due course of Inn.." S. v. Johnson.  
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94 N. C., 924; S. v. Ritchie, 107 N. C., 857; BI-acly o. IIughes, 181 
N .  C., 234; New International Dictio~iary;  New Standard Dictionary. 

The  law presupposes that  every person coninlittrd to jail by due proc- 
cdss, unless the judgment or a statute provides otherwise, is to be kept 
in arcfa e t  salva custodia, i n  close and safe custody; but according to 
the a l legat io~~s  of the complaint, which by d ~ m u r r i n g  the defendant. 
admit, the sheriff and the jailer permitted TVillianls to go at large. h~ 
doing so they suffered an escape. Winbourne v. Xifchel l ,  111 N. C., 18. 
They cannot justify on the ground that  Williams was a "trusty." There 
is nothing in  the record showing the necessity of a relaxation of the 
law in behalf of theso officers; Williams was not released from p r i s o ~ ~  
to do public work, as thc prisoner was in S. r.. Johnson,  supra. But 
,thven in that  event, as the court there hdd ,  ~t \\-ould have bcen th t i r  
duty to keep Williams in view and under direct control. 

The question for decision, however, is  whether the sheriff's official 
bond is  liable in damages to the plaintiffs for injury caused by the ilcgli- 
gence of Williams while he was permitted to be a t  large. 

The  Revisal of 1908, sec. 298, containrd a special provision for 
bonds to be executed by the sheriff of Craven County, but the p ~ o -  
vision was left out of C. S., 3930. The principal differcncc is in the 
penalty of the bonds. C. S., 3930, requires of sheriffs the execution of 
three bonds: One for the collection and settlement of State taxes; o~ lc  
for the settlement and collection of county and other local taxes; and on(. 
for the due execution and return of process, payment of fees and moneys 
cdlected, and the faithful execution of the office. This process bond 
contains the following provision : "The condition of the a b o ~  P obliga- 
tion is such that, whereas the above-bounden is elected and 
appointed sheriff of County; if, therefore, he shall well and 
truly execute and due r e t u r i ~  make of all process and precepts to him 
directed, and pay and satisfy all fees and sums of money by him re- 
ceived o r  levied by virtue of any  process into the proper office into 
which the same, by the tenor thereof, ought to be paid, or to the persol1 
to whom the same shall be due, his executors, administrators, attorneys, 
or agents; and in  all other things well and truly a i d  faithfully execute 
the said office of sheriff during his coiltinuance therein, then the above 
obligation to be void; otherwise to reniain in  full force and effect." 

The  bond in  suit is within the class last named. I t  does not proviclc 
for the collection of taxes, public or private. I t s  condition is that the 
"principal shall well and faithfully perform all and singular the duties 
incumbent upon him by reason of his election o r  appointment as said 
sheriff." The  statute (C. S., 3930), prescribes substantially this pro- 
vision for bonds given for the due execution and return of process, etc. 
I t  will be observed that the bond sued on contains the latter part, but 
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not the first par t  of this condition, namely, tha t  the officer should "well 
and truly execute and due return make of all process and precepts to him 
directed," etc. But,  notwithstanding a variance in the condition of the 
bond from tho prot.ision prescribed by law, the bond may be put in suit 
:is if the condition had conformed to the provisions of t h ~  statute. C. S., 
324. I t  is contended that these provisions arc constructively included in 
tllc bond and that  they limit its scope and bear directly upon the ques- 
tion whether the injury complained of resulted from ,i breach of the 
sheriff's official obligation. If an official bond is given for a specific 
object general words are to be construed with r~ fe renc t  to that  object. 
I n  Eafon a. Iiell!y, 72 E. C., 110, suit was brought on a bond the condi- 
tions of which were substantially the same as those pr~wxibed for the 
process bond in C. S., 3930, and the Court, holding that the sheriff was 
not officially responsible, said:  "It cannot he contelided that the breach 
romplained of comes within the first clause of this contlition, which is 
for  thc due return of process, and the payment of all moneys collected, 
to the proper parties. I f  the br:ach complained of is covered by the 
bond a t  all, it  can be only by the broad, comprehensive and general 
clause, for 'truly and faithfully, in all things, performing tlie duties of 
sheriff.' There are  many decisions on the effect of these words. I t  
may now be considered as settled, that they relate only to the truc and 
faithful performance of the sheriff's duty, in the nmttsrs above sepa- 
rately mentioned; that is, in  the return of process and the payment of 
money recciwd by virtue of it,  etc. To give to thew words the estcnded 
4gnification contended for on the part  of tlie plaintiff, would render 
uneccssary  any other words than these, as compreheuding every viola- 
tion of official duty in the condition of the bond declared on ;  and would 
also rendcr i t  supcrfluous for the sheriff to give bond for the collection 
: t ~ ~ t l  proper payment of taxes, State or municipal. Evr ry  duty of the 
sheriff might be comprehended in these general words if they were not 
rfstricted by those which go before and designate the subject-matter to 
which these are to apply." 

The principle thus statcd is upheld in Crunzpler v. Govc~rr~or, 12 N. C., 
a d ;  Govcrnor v. ;lfatlocli, ibid., 214; S. v.  Long, 30 2;. C., 415; 8. v. 
I;rown, 33 S. C., 141; Prince v. JlcXeill, 77 N .  C., 30E. I f  the prin- 
viple is available to tlie defendants under C. S., 324, the general clause 
in the bond will be limited by the preceding conditions to the execution 
atld return of procms and precepts and the payment of inoncy received 
or levied by virtue of process. I11 that event the present action of course 
cdould not be maintained. 

But, without regard to this, there is another view which is fatal  to 
the contention of the plaintiffs. Bcccptirg the condition of the bond as 
i t  is written, me are of opinion that  it does not impose O I I  the surety an 
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obligation that  the sheriff should do no wrong and should in  all respects 
observe tlie law. The phrase "performing the duties incumbent upon 
him by reason of his election or appointment as sheriff" obviously 
means tlie duties incumbent upon him in the execution of his office. As 
said by Chief Justice Ru$n, in S.  u. Long,  supra, the sheriff and his 
surety "are liable upon a contract expressed in definite terms, and their 
liability cannot be carried beyond the fa i r  meaning of those terms." 
The ger~eral  clause "only binds tlie officer affirmatively to the faithful 
execution of the duties of his office and does not cover the case of an 
abuse or usurpation of power. There are no negative words that the 
sheriff mill commit 110 wrong by color of his office, nor do anything not 
authorized by law." This construction was afterwards approved in 
S. 7.. Brown, supra. From the fact that  all officer may be indicted for 
neglect or  refusal to perform a public duty it does not follow that he is 
liable therefor in a civil action. 111 South r. ;l laryland, 18 Howard. 
396, Law Ed., 433, an action on the official bond of a sl~criff for 
default in the discharge of a public duty, the Court applied the follow- 
ing principle and denied the plaintiff's allrgcd right to recover dain- 
ages: "When the sheriff is punishable by indictment for a misdemeanor, 
in cases of a breach of some public duty, his sureties are not bound to 
suffer in his place, or to indemnify individuals for the consequences of 
such a criminal neglect. I t  is an undisputed principle of the common 
law, that  for a breach of a public duty, an officer is punishable by 
indictment; but where he acts ministerially, and is bourd to render 
certain sei-viccs to individuals, for a compensation in fees or salary, h r  
is liable for acts of misfeasance or nonfeasance to the party who is  
injured by them." By virtue of our statute, as above stated, a sheriff or 
jailer allowing a prisoner mlio is legally committed to escape is subject 
to indictment, C. S., 4393; and in case of an escape or rescue from 
arrest in a civil action the official bond of the sheriff may be liable. 
C. S., 789, 790; hlcIntosh's N. C. Pr. & Procedure, 915. 

I n  this case the official bond of the sheriff is not responsible for the 
injury suffered by the plaintiffs and the demurrers were properly sus- 
tained. 

Whether the sheriff is personally liable for injury proxin~ately re- 
sulting from the negligence of Williams is a question we are not called 
upon to decide. The  complaint is  not specific on the point whethe] 
Williams a t  the time of the in jury  was on an errand for the jailer or  
the sheriff; and the allegation that  he drove the car with the authority 
and conse~it of the sheriff, if construed most strongly against the sheriff, 
would raise a question only as to his personal liability. An officer may 
be liable personally although not liable on his bond. Hol t  v. McLean,  
7 5  N .  C., 347. Judgmeut 

,iffirmed. 
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ANNIE  1,. SEWBOLD A N D  W. A. NE\YBOLD v. MEAl>OWS 
FERTILIZER COMPAKT. 

(Filed 8 October, 1030.) 

Damages C a-Plaintiff may not recover where damage is remote, un- 
certain and speculative. 

The plaintiff may not recover damages for breach by the defendant of 
;I contr:lct to ship fertilizer when the plaintiff's losses to crops nre con- 
tingent. spt~cnlative, or iucrely possible, ant1 arc. not snc11 ;IS in the ortli- 
nary cocrse of things are reasonably proximate and certain. 

,\PPEAL by plaintiffs from Grady,  J., a t  April Term, 1930, of ONSLOW. 
.\ffirmed. 

.\-. E. Day and Dawson Le. Jones for p la in t i f s .  
.Jo?tn. D.  Warlick and L. I .  Aloore for defcndaut. 

PEE CURIAM. The  plaintiffs claim to have given the defendant all 

older for fertilizer which was never filled, and for the defendant's 
allcgcd breach of n contract to ship fertilizer they setk to recover dam- 
ages. At  the close of the evidence the trial judge intimated an opinion 
that only noniinal daniages, if any, could be recowred. The plaintiffs 
bubmittctl to a nonsuit and appcnled. This ruling ii; sustained by 
authorities to the effect that damages are not allowed for losses which 
;ire continge~it, speculative, or merely possible and are not such as in 
the ordinary course of thing; a rc  reasonably proxinlatc and certain. 
The eviderm fails to establish a standard by which the alleged loss may 
be determined with sufficient certainty. 

We haye considered all the assiglirnents of error and find no satis- 
factory reason for sustaining them. Judgment 

-1ffirmed. 

1lliS. I\IISSIIS T. 1)I:SCIAS. . \ I )~IISISTKATHIX 01' T E I E  ~. ;STATE OF A. 1:. 
JICh'c'AS, I)ECK{SEII, Y. I*;. It. GrIJ1.EY, C ,  V'. I'ESDI*>Ii, J ,  11. TLltIAICY. 
11. T. ItOSI,:. THI:STE:E FOR I\'. I. I\'. \\'HITIIEY. HANI<KUPT, JIItS. I\ILiYhfb: 
IlEIIShJI ASD AIRS. T. A. (:IiIFL'IS, ~ D M ~ X I S T R A T ~ ~ I S  O F  TI lE  I':STATE 
OF 1)1!. 3. A.  (;I<Il'h'IS, I)EC.E:ASI:II, THE SC1IiTH CAIt0111h'~\ JOIST 
STOCK L A X D  RAXIC, ASI, TIIE k'IIIS1' XATIOSAII TIIUST (~OIIIJAKY. 
TRUSTEE. 

(Filed 13 October, 19::O.) 

I .  Mortgages C c-Prior registered mortgage is Arst lien on mortgaged 
lands as against mortgages and equities not appearing of 1.ecord. 

So notice, liowever fnll and for~nal, will supply tht. pl ,~cc of registru- 
tion ~'cqnilwl 11y our \t;~tute. ('. S.. :K:ll, ant1 a rrgiuterc'd mortgage or] 
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lands constitutes a first lien on the rnortgagrtl lands as  ;~gtainst prior 
mortgages or equities which the registration books i n  the rounty in whicli 
the land lies does not disclose. 

2. Same--In this case held: registered mortgage constituted first lien as 
against equitable claim of administratrix of drceased purrhaser. 

Where the owiiers in common and cultivators of agricn1tur:ll laiicls ;Is 

partners sell their interests i11 the lands to one of the partners npon his 
assumption in his tleetl of all e i l c~~~ul~r : l~ ices  p1:1ceil upon tll? 1:111d by the 
grantors and his agreeme~~t  therein to pay off all partnrrship clcbts and 
snre the grantors h:irinless, ant1 suhsequentl~ the purchnsing partner I m  
rows money under a deed of trust 011 the [ ~ r o ~ e r t ~ '  ant1 pays off tlie prior 
registered ei~c~imbrances, but fails to pay all the outstan(1ing partnr~41ip 
debts, and thereafter judgment is obtained by one of the partncrslli]~ 
creditors, and the purchasing partner dies: Held, the deed of trust pireii 
by the tlcccasetl partner coiistitutes a first lien upon the land prior to the 
subseqnently docketed judgment and the, claim of the administratrix of 
the tlecw~sed partner of n prior lien for the nmom~t for which the ost:itv 
was liable for the ui~paid partnership debts, there being no agreement in 
the deed to the tleceasetl partner that the partnership tlehts shonl(1 coil- 
stitntr a lien upon tlic land. and the eqiiities arising :uiiong t l ~ c  incniherr 
of the partnership are not ~~rcsmtc~t l  for atljustmpiit upon tho prcsent 
record. 

APPEAL by the  X o r t h  Carol ina J o i n t  Stock Thnd Bank ,  fkoni 
Sincla i r ,  J . ,  a n d  a jury, a t  J u n e  Special T ~ r n l ,  1930, of J o r i r s ~ o h .  
N e w  trial.  

Civil action by  plaintiff t o  h a r e  partnership obligations tlerlared IUI 

equitable and  first lien on certain l and  superior to  lien of defendant, 
N o r t h  Carol ina J o i n t  Stock Land  Bank.  

J. A. Griffin, E. R. Gullrp, C. W. Pender ,  J. 31. Tnr l ry ,  W. I. TVhit- 
ley a n d  A. R. Duncan,  each had  onc-sisth interest i n  t 1 1 ~  "John Elliiig- 
ton Farm," being a t ract  of 597 acres i n  Johuston County, N. C. They 
were partners ,  and i n  r u ~ ~ n i n g  the f a r m  h a d  contracted e r r ta in  d e l ~ t s ;  
also i n  the  purchasc of the land they had  assumed certain liens on i t .  
O n  4 X a y ,  1926, J .  .I. Griffin, ,I. R. Duncan  and  v i fc ,  X i n n i r  T. 
Duncan,  and  V. I. Whit lcy and  n i f e ,  S i n a  D. TThitlep, conwyed their  
three-sixths (one-half) interest i n  the land to E. R. Gulley i n  fee simple. 
T h e  deed n a s  duly probated and  filed for  registration and  rrgistrred 
20 May,  1026, i n  Johnston County, S. C. 

T h e  deed recited a consideration of $100, and  h a d  the  fo l lon ing :  
"And t h e  said part ies  of the first p a r t  do for  thenlselrcs aud their heirs, 
executors a n d  administrators. covenant to  and  with the said l?. R. 
Gulley, h i s  executors, administrators, and  heirs and  assigns, t h a t  the '  
said D r .  J. ,I. Griffin, W. I. 'IIThitley and  A. R. D u n c a n  each owns a 
one-sixth undivided interest i n  a n d  he  is  seized of said premises i n  fee, 
and  h a s  a r igh t  to convey same i n  fee s imple;  tha t  the  same a re  free 
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and clear of all encumbrances, except such as have bfen placed upon the 
property by the parties hereto, C. W. Pender and J. If .  Turley, the 
original owners of this tract, and these encumbrances and all other 
debts, liabilities and obligations due and owing by the partnership 
originally composed of the parties hereto, C. TIT. Pender and J. M. 
Turley, the party of the second part assumm and contracts and agrees 
to pay and to fully indemnify and s a w  1i:umlees tlie said Dr.  J. A. 
Griffin, W. I. Whitley and A. R. Duncan from any loss or liab'lity 
which they, or either of them may sustain by reason of having origi- 
nally contracted any of said partnership debts; and the parties of the 
first par t  do forerer warrant  and will forever defend the title to the 
same against the lawful claims of all persons whon~soe~ei~ ."  

The  Korth Carolina Joint  Stock Land Bank, amoug other tlefcnses, 
set up  the following: '(That, a t  the time this defendant made the loa11 
of $29,000 to the defendant, E. R. Gulley, it  had no kn~mletige of any 
indebtedness assumed by the said E .  R.  Gullcy, escept such as appeared 
of record, that  is to say, a deed of trust to thc Chickamauga Trust  Com- 
pang sccuring the paynient of the sum of $30,000, and the unpaid 
taxes, all of which was paid off and discharged out of lhe money fur-  
nished to the defendant, E .  R. Gulley, hy this defendrnt, and all of 
which was done directly for the benefit of and in the interest of the 
plaintiff's intestate and the defendant grantors of the said E. R. Gul- 
ley, and this defendant expressly denies that the debts referred to in 
paragraph S of the complaint are in any nlanner any lien or charge 
against the property conveyed by the dced of trust of 19 June,  1926, to 
the First  National Trust  Company of I)urham, trustee, for this dc- 
fendant." 

E. R. Gulley, among other defenses, set u p  thc followi ~ g :  "That, the 
grantors who conveyed this land to this defendant well krew that  a nen 
loan would have to  be negotiated in order to prerent tlie threatened fore- 
closure of the deed of trust by the Chickamauga Trust  Conlpal~y, and 
this defenda~lt  procured a loau directly to himself from the North Caro- 
lina Jo in t  Stock Land Bank 011 said land, and he took the money de- 
rived from this new loan and paid off the deed of trust to the Chicka- 
niauga Trust  Company, and the tases, which co~rstituted the only l iew 
of record existing against this property, and the plaintiff', intestate and 
other grantors, knew that  that  was the purpose of securing this new 
loan, and that  the money was thus applied in discharging said l ims,  and 

. they are  now estopped to deny that  the deed of trust to the First 
National Trust  Company, trustee for the Xorth Carolina Joint  Stock 
Land Bank, is not tlie first and prior lien upon this propwty, and their 
conduct is especially set up as a defense and pleaded by this defendant as 
an  estoppel." 
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E. R. Gulley admitted owing the debts and had made arrangements to 
pay par t  of them, and mas anxious to pav them as soon as he had thr  
funds, but denied the partnership obligations were a lien on the land. 

The  issues submitted to the jury and their answers thcreto were as 
follows : 

"1. Did the said A. R. Duncan, C. W. Pender, J. 31. Turley, W. I. 
Whitley, E. R, Gulley and Dr .  J. A. Griffin form a partnership to pur- 
chase and operate the f a rm described in the complaint, as alleged in thr  
complaint ? Answer : Yes. 

2. Did the defendant, E. R. Gulley, assume the payment of the part- 
nership obligations as a considerat;on for the execution of the deed by 
A. R. Duncan and others, as alleged? Answer: Yes. 

3. What is the amount now due on said indebtedness? Answer: 
$4,000, with interest from 6 November, 19.28. 

4. Is  the farm described in the complaint a par t  of the partnership 
property? Answer : Yes." 

Tho court below charged the jury as follows: "Gentlemen of the jury. 
if you find the facts to be as testified by all the evidence, I direct you 
to answer the first, second and fourth issues, Yes, and the third issue 
$4,000, with interest from 6 November, 1928." 

The court below rendered the following judgment, in pa r t :  "And the 
court being of the opinion, upon the verdict, that  the said indebtedness 
is  a prior lien upon the farm property described in the complaint: I t  
is now, therefore, upon motion of J. D. Parker,  attorney for the plain- 
tiff, and Abell Q Shepherd, attorneys for the estate of J .  -1. Griffin, 
ordered, adjudged and decreed that the indebtedness of $4,000, and 
interest, be and the same is hereby declared a specific first lien upon the 
real property set out and described in Exhibit 'B' attached to the com- 
plaint, and that  the said real property be sold and the proceeds thereof 
applied to the satisfaction of said indebtedness, the costs of this action, 
and such expenses and allowances as may be made by the court." 

The  defendant, Nor th  Carolina Jo in t  Stock Land Bank, made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. The  other necessary facts will be set forth in the 
opinion. 

James D. Parker for plaintiff. 
-1 bell R. Shepherd for the estate of J. A. Griffin. 
Levinson R. Poole for Yorth Carolina Joint SfocX. Land Bank. 

CLARIC~ON, J. The North Carolina Joint  Stock Land Bank, a t  the 
close of plaintiff's evidence, and a t  the close of all the evidence, made 
motions in the court below for judgment as in case of nonsuit. C. S.: 
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567. The court below overruled these motions, and i ?  this we think 
there was error. 

The creditor, the Bank of Wendell, obtained a judgment of $4,000 
and interest from 6 November, 1928, against all the partners, including 
plaintiff's intestate. The plaintiff's contention is that  as administratrix 
of her husband, A. R. Duncan's estate, she is entitled to a first lien 011 

the "John Ellington Farm," of 597 acrps, as his estate is liable as one 
of the partners on the $4,000 judgment of the Bank of Wendell. From 
the entire record we cannot so hold. There is no language in the deed 
from plaintiff's intestate and others of 4 May, 1926, for one-half 
interest i n  the land conveyed to E. R. Gulley, that givw a lien on the 
land for the partnership debts. Plaintiff's intestate and the others con- 
veyed the one-half interest in the land to E. R. Gulley, who assumed 
and agreed to pay off the encumbrances put on the property by C. W. 
Pender and J. M. Turley, which plaintiff's intestate and all the parties 
had assumed, amounting to $30,000 and taxes. To  carry out this agree- 
ment, he borrowed $29,000 from the defendant, North Carolina Joint  
Stock Land Bank, and made a deed of trust to the First  National Trust 
Company, trustee, on the land to secure same. Thc~ money loaned 
Gulley by the Xorth Carolina Joint  Stock Land Bank and more wap 
paid 011 the $30,000 encumbrance on the land and tasts .  Thth North 
Carolina Joint  Stock Land Bank loaned the $29,000, and therc. is no 
allegations in the pleadings that  there was any fraud or nutual  mistake 
in the conveyance from plaintiff's intestate and others to E. R. Gullcy 
of which the North Carolina Joint  Stock Land Bank had notice. 

I n  Phillips v. Buchanan Lumber Co., 151 N. C., at  521, this Court. 
speaking to the subject, said:  '(Besides, a purchaser for raluc, from onc. 
whose deed was procured by fraud gets a good title if he has no notice 
of the fraud. Odow v. RiddicL, 104 N. C., 515, and cases there cited. 
Even a purchaser with notice of the fraud from an innccent purchaser 
without notice gets good title. Glrnn 2%. Bank, 70 N. C., 205; F o v l ~ r  I .  

F'ocr, 93 K. C., 466." Rr.o~r!n I , .  S h c c f s .  197 N. C., at 1). 973, 63 
A. L. R., 1357. 

We think tlie rwital  ill tlie deed nicai~s what it says: That Gulley 
assumed and agreed to pay the encumbrances alrrady oil the 1ti11d and 
all other partnership debts-"assurnes and contracts and agrecs to pa? 
ant1 to fully indeninify and save harmless," etc. There is 110 languagrj 
that can be construed or any strained constructioi~ can be p i t  oil t l ~ c ~  
language in the deed that the partnership debts were a lien on tht> land 
which was conveyed by plaintiff's intestate and others to E. R. Gulley. 
Of course the encumbrance was already on the land which Gulley 
assumed and has paid through a new loan of $29,000. Whatever rights 
and equities plaintiff has in reference to being a partner of Gulley. 
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11eed not be discussed on this record. We think plaintiff is  estopped to 
claim a first lien on tho property. Plaintiff's intestate and others made n 
dced to  Gnlley in fee simple; it was duly recorded. The North Caro- 
lina Jo in t  Stock Land Bank when i t  loaned the $29,000 on esaminatiol~ 
of the record found the $30,000 lien and taxes on the land. Thcse were 
paid off and canceled with the $29,000 loan and additional furlds of 
Gulley. Relying on the record, the Sort11 Carolina Jo in t  Stock Land 
Bank loaned the $29,000. I n  the deed made to Gulley there was no 
agreement that  the partnership debts should be a lien on the land: 
there was only a personal obligation to pay them by Gu1lr.g. Hc has 
paid all except the $4,000. I n  the controversy, and on t11cl (mtirtl record 
he appears to have acted in absolute good fai th in the entirc trnnsaction. 

Under our rcgistrntion act, C. S., 3311, the North (';~rolirl:t ,Joint 
Stock Land Bank acquired a first lien on the land. 

I n  Door Po. 7.. Joyncr, 182 S. C'., :it p. 521, it is said:  " 1 1 1  tllv ( a o ~ ~ -  
mwction of our rcgictration laws, this Court has very i~~qistr.l~tlg lieltl 
that no notice. howcrrr full and formal, will supply the place of registra- 
tion." 

In  Bmt 1 % .  I ' t l r y ,  189 S. C.. at p. 364-5, it is said:  "The public policy, 
upon which OUT r (>g ih t r~ t io~ l  Ian< are four~tled, f a ~ o r s  an i n t ~ r p r e t a t i o ~ ~  
and construction of statutes relative to probates and registrittio~l, which 
will encourage co~lfidencc ill records affecting titles, rather than su+- 
~ ' icion,  doubt and uncertainty." 

For  tho reasons given tlwrr must IN, :L 
Sen- trial. 

1 .  Taxation k: c-Statutory l ~ r w ~ l u r c  for recovery of ta\ alltLgt~cl to have 
been illegally collected must be complicd with. 
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2. Mandamus A +Nature and grounds for writ in general. 
Mandamus is to enforce the performance of a duty already owing by 

the defendant to the party seeking the writ, and the party to be coerced 
mwt be mnder legal duty to perform the act sought. 

APPEAL by plaintiffs from Cou,per. Spcc.ia2 ,Judge, a t  ,Iugust Spccial 
Term, 1330, of WAKE. 

Bppl'cation for  writ of mandamus to require the defendants, as pro- 
vided by 3 C. s., 7979(a), to refund t a w s  alleged to have been illegally 
collected, heard "upon the pleadings and upon agreement of partips that 
the court might find all necessary facts not appearing ill the pleadings." 

I t  appears from the pleadings and the findings of the court: 
1. That  plaintiffs are the duly appointed representatives of the estate 

of John  M. Sherrod, late of Henrico County, State o' Virginia, who 
died 20 May, 1927, owning stock in certain Xor th  Caro lna  corporations 
and solvent credits or  notes sccured by deeds of trust on lands located 
in  this State. 

2. That  the certificates of stock in said corporations were, a t  the time 
of decedent's death, in his possession and custody in the State of Vir- 
ginia and had been for a number of years prior thereto; ~ i h i l e  the solvent 
credits in question were i n  the State of North Carolina in the physical 
custody of the personal attorney of the deceased, and had thus acquired 
a business situs here. 

3. That  an inheritance tax, o r  transfer tax, of $2,959.15 was levied 
against decedent's corporate stocks in Korth Carolina corporations and 
a like tax of $7,20S.42 was levied against his aforesaid solvent credits 
by the Commissioner of Revenue of Nor th  Carolina. 

4. That  said taxes mere paid under protest 2 1  June ,  1928, and no 
demand for their refund mas made until 25 February, 1930. 

5. That  plaintiffs have failed to comply with section 461, chapter SO. 
Public Laws of 1927 (the Revenue Act), and section 464, chapter 345, 
Public Laws of 19.20 (the Revenue Act)  relating to the payment of 
tases under protest and bringing of actions for the recovc5ry of the tases 
paid and involved i n  this action. 

6. That  on or about 8 May, 1930, plaintiffs made demand upon the 
defendants, under 3 C. S., 79 i9 (a ) ,  for  a return of the taxes in ques- 
tion, but the defendants, and each of them, declined to accede to plain- 
tiffs' request. 

From judgment denying application for mandamus iind dismissing 
action, the plaintiffs appeal, assigning error. 

Battle & Window for plaintiffs. 
Attorney-General Brummitt  end Assistant Bttorney-Ge,zeml Nash for 

defendants. 



S. C.] FALL TERM, 1930. 559 

STACY, C. J. The  taxes in question were levied under the Revenuc 
.\ct of 1927 (chap. 80, Public L a w  192 i ) ,  which, i n  terms, provides 
thr  folIowing method for recovering taxes illegally collected or unlal3- 
fully assessed thereunder : 

"Section 46+. N o  court of this State shall entertain a suit of an> 
kind brought for the purpose of prrveritirig the collection of any tax 
imposed in this act. Whenever a person shall have a valid defense tv 
the erlforccn~cnt of the collection of a tax assessed or charged against 
him o r  his property such pcrson shall pay sucli tax to the proper officer. 
and notify such officer iu nr i t ing  that he pays same under protest. 
Surli payment shall be without prcjutlicr, to any defense or rights he 
nlay hare  i11 the premises arid he may, a t  ariy timc within thirty days 
after such payment, demand the same in writing from the ('on~missioner 
of Revenue of the State if a State t a s  or  if a county, city or tow11 tax. 
from the treasurer thereof, for the benefit or under tlre authority or b? 
~ q u c s t  of \%hi& the same was levied; and if the same shall not Ire 
wfunded within ninety days thereafter, may sue sucli official for tlir 
amount so demanded; and if upon the trial i t  shall be drtcrminrd that 
s w h  tax or any part  thereof was levied or assessed for an illegal or 
unauthorized purl)oscx, or was for any reason invalid or excessive, judg- 
111ent shall be re~idercd therefor, \ \ i th interest, and the same shall be 
vollccted as in other casts. The  a r n o u ~ ~ t  of State tases for which jndg- 
m m t  shall be rendered in such action shall be refundrtl by the State." 

I t  is coriceded that the provjsions of thr  abovc. s e c t i o ~ ~  have not bee11 
~ t h w r ~ e d .  The  defentfants. therefore, :l t  the outstart, challenge the ap- 
proprintcness of the remedy selected by the plaintiffs. Wr think this 
vliallengc must be sustained. d l f g .  Co. v. Po-mmission~rs of Pcndcr, 196 
S. C,, 744, 147 S. E., 284; Rotan I.. State ,  195 ?;. C.. 201, 1-11 S. E.. 
733. 

True, i t  is provided by 3 C. S., 1979(a) that  whewvcbr taxcs of an? 
kind l ia\~e been rollcctcd through clcrical error, or misintcrprctation of 
law. or otherwise, and paid into the State Treasury i l l  rwcss of thc 
amount legally dur the State, the Auditor shall issue his warrant for thtj 
amount, so illegally collected, to the person entitled thercto, upon cer- 
tificate of the lipad of thc department through which said t a w s  \vertl 
vollected, with the approval of the ,Ittornep-General, and the Trearnrc.1. 
shall pay the same out of ariy fundi  in the treasury not otherwise ap- 
propriatcd; pro~idet l  demand is made for the correction of such errol, 
or errors within two years from the time of such pavment. But without 
determining the exact meaning of this statute, or undertaking to pas6 
upon its validity, if still existent, we think it is sufficient to  say that it 
has no application to the facts of the instant case. Blac*ku~ell  7.. Gu\- 
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tonia, 181 N. C., 378, 107 S. E., 218; I'reter I ! .  Walt'ace, 138 N. C.. 
264, 50 S. E. ,  701; R. R. v. Reidsuille, 109 N .  C., 494, 13 S. E., 863. 

Furthermore, i t  may be doubted as to whether mandamus will lie to 
compel obedience to its provisions, even if valid and applicable. limstead 
I ! .  Rcard of El~cf ions,  192 N. C., 139, 134 S. E., 409. Mandamus lies 
only to compel a party to do that  which it is liis duty to do without it. 
I t  confers no new authority. The  party secking the writ must ha re  a 
clear legal right to  demand it, and the party to br  coerced must be 
under a legal obligation to perform the act sought to be enforced. 
Perscn u.  Doughton, 18G K. C., 723, 120 S.  I?., 481. 

The legality of the instant taxes, a t  the time of their assessment, was 
fully supported by the decision of the Supreme Court of the United 
States in the case of Blackstone v. Niller, 188 17. S., 189. This  much is 
conceded. Bu t  i t  is contended that  ~ v i t h  the overruling of this decision. 
6 January,  1930, i n  the case of Farmers Loun and Trust  Co. v. Jiinne- 
sofa, 74 L. Ed., 190, followed by Baldwin v. Missouri, 74 L. Ed., 593, 
the collection of the present taxes can no longer be sustained. Without 
conceding the soundness of this position, which is vigorously assailed by 
the defendants, we are content to confine our decision to the procedural 
question presented. Plaintiffs omitted to avail themselves . of the 
remedy provided by the statute under which the taxei,, souglit to be 
recovered, were levied and collected. This is fatal  to their caw. 
I Ia fwood  v. lf'ayetteville, 121 X. C., 207, 28 S. E., 299. 

The application for  writ of mandamus was properly denied. 
Affirmed. 

(Fi1t.d 15 Octolwr, 1OXO.i  

1. Highways I3 f-Evidence held sufficient to tnke case to jury on question 
of proximate muse and intervening negligence. 

Eviclenct, tentling to show that tlic plaintiff W:IS being driven by her 
hnsl):ind in his nuton~obilc ant1 that tlic tlrivc,r of tht, tlcfcnclant's truck. 
i n  ntteml)ting to p:i~s the car i l l  wliicll shr was riding, suddenly ant1 
without wirning tlrove liis truck back to t l ~ t l  ri,xht of t h ?  road i l l  ~ I Y I I I I  

of tlic car driven by  the l~li~intiff's 1111s11:1nd I I P ~ O ~ C  the ~.rnck h:~tl coni- 
pletely p:~ssetl the car. ant1 t l ~ a t  iier liusl)antl, t o  avoid : callisio~~ with 
the truck tlrove his a i r  off the ro:itl a ~ ~ d  hit :I filling st:ition. c:lusing the 
injury in suit, is h r l t l .  sufficient to tnkr tlrc C:IW to tlic jury ulmn the 
qnestion of whether the nerlicence of d~~t ' rndi~nt 's  d r i v ~ r  was tlie prosi- 
mate came of the injury or whether t l l ~  I I U S I ~ : L I I ~  of the plaintiff was 
guilty of intcrrenil~g negligence relirving the tlefrndnnt of liability. 
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PRIDGEN 2j. PRODUCE Co. 

2. Evidence H +Husband may testify from his own observation as to 
the fact and extent of his wife's suffering from negligent injury. 

111 the ~ i f e ' s  action to recover damages for an alleged negliyent prr 
sonal injury it is competent for her husband to testify from his own ol) 
servation both as to the fact aud the extent of her suffering. 

3. Negligence B c-Acts of third person placed in imminent peril by de- 
fendant's negligence held not to be intervening negligence barring 
recovery. 

Where a d r i ~ c r  negligently turns back to the  right before ha \ i l~g  fully 
~ln\setl a car 011 the highnay, sul?jecting the driver of the car in which 
thc ~lililititt' i' ridiug to i~ulni~icnt peril, the plaintiff's driver \\ill riot 
hc held to the same deliberation or circum-pectiou as he nould in ordinary 
circumstanws, and in this case his driving oft the road a~itl hittill< a 
fillinr  tati ion is held not to constitute intervening negligence as a mattel 
of Lrw, wlrich would i r ida t c  the iiegligclice of the defendant, and r e l i m ~  
him from liability. 

APPEAL by defendant from Devin,  J., at  May Term, 1930, of WARREN. 
Ko error. 

Action to recover da~nagcs for personal injuries caused by the negli- 
gence of the defendant. 

Plaintiff was riding in an  automobile driven by her husband on the, 
highway from Raleigh to Wake Forest. Dcfendant7s truck, loaded with 
produce and driven by one of its employees, overtook the automobile and 
attempted to pass on its left. Before the truck had passxl the auto- 
mobile, its driver, without warning, suddenly turned to his right, acrow 
tho highway and in front of the moving automobile. The  driver of thc 
automobile, i n  order to avoid a collision, turned to his right, drove off 
the highway and crashed into a filling station. As the result, plaintiff 
sustained painful injuries to her person, for which she dernands dam- 
ages of the defendant. 

Plaintiff contended that her injuries XTcre caused by the neglige~lce of 
the driver of defendant's t ruck;  defendant denied that  its driver was 
negligent as alleged in the complaint, and contended that  plaintiff's 
injuries were caused by the negligence of the driver of the automobile; 
that if its d r i ~ - e r  ,was negligent, a s  a l l~gcd  i n  the complaint, the proxi- 
mate cause of  lai in tiff's injuries mere not such negligence, but the negli- 
gence of the driver of the automobile. 

Thc  jury, in rrsponse to thc issucs submitted by thc court, found that 
plaintiff was injured by the negligence of the defendant and assessed lier 
damages a t  $1,.500. 

F rom judgment that plaintiff recover of the defendant the sum of 
$1,500, and the costs of the action, defendant appealed to the Supreme 
Court. 
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Julius Banzet for plaintiff 
Smith & Joyner for defendant. 

CONNOR, J. We find no error in  the trial of this action. I t  was com- 
petent for plaintiff's husband to testify, from his observation, both as to 
fact and as to the extent of her suffering. The jury was properly and 
correctly instructed as to the principles of law discussed and applied in 
Ballinger v. Thomas, 195 N .  C., 517, 142 S. E., 761 relative to the 
negligence of a third party which insulates the negligence of the de- 
fendant, and is, therefore, the proximate cause of plaintiff's injuries. 
There was ample evidence to sustain the finding of the jury that  the 
proximate cause of plaintiff's injuries was the negligence of the driver 
of the truck, for which defendant was liable on the principle of 
wspondeat superior. 

There was evidence tending to show that the driver of the automobile, 
in which plaintiff was riding, was confronted by a sudden peril caused 
by the negligence of the driver of defendant's truck. I t  is doubtful 
whether there was evidence tending to show that he acted otherwise thail 
as a prudent man under the circumstances, which constituted an  emer- 
gency. I n  I l in fon v. R. R., 172 N. C., 587, 90 S. E., 786, it is said:  
"It is well understood that  a person in the presence 0:" an emergency 
is not usually held to the same deliberation or circumspect care as in 
ordinary conditions." I f  the conduct of the driver of the automobile 
was not such negligence as would bar his recovery, i t  i3 manifest that 
such conduct was not negligence insulating the negligence of the de- 
fendant, and therefore relieving defendant of liability to the plaintifl 
in this action, because its negligence was not the proximate cause of he] 
injuries. The judgment is affirmed. We find 

K O  error. 

(Filed 15 October, 1930.) 

Husband and Wife F a-In this action brought by husband and wife it is 
held: demurrer for misjoinder of parties and crtusecs was properls 
sustained. 

IVhcrr a civil action for d:~inngw is brought by a husband and \vite to1 
: i n  alleged rls%lnlt agairiqt them botll, for alleged falsv arrest of the 
mile plaintiff tu~d ahuw of procaess in swearing out a peace warrant 
against him antl his false imprisonment, the defendant's demurrer o11 
the ground of misj ~intler of parties antl causes of action is properly sus- 
tained rind t l ~ c  wse tli*~nis.wti, the several causes of action not affecting 



N. C.] FALL TERM, 1930. 563 

HINSDALE ti. PHILLIPS. 

all the parties to the action as required by C. S., 507, and C. S.. 2513, 
authorizing a married woman to bring suit for damages for persolla1 in-  
juries without the joinder of her husband. 

APPEAL by plaintiffs from Grady, J., at  February Term, 1930, of 
CUMBERLAND. 

Civil action to recover damages: First ,  for  an  alleged assault upon 
both plaintiffs; second, for  an alleged false arrest of the male plaintiff; 
third, for  an alleged malicious abuse of process in  swearing out a peace 
warrant  against the male plaintiff; and, fourth, for a n  alleged false im- 
prisonment of the male plaintiff. 

From a judgment sustaining a demurrer, interposed on the ground of 
a misjoinder both of parties and causes of action, and dismissing the 
action, the plaintiffs appeal. 

A. &I. M o w e  for plaintiffs. 
Robinson,  Downing & Dowming for defendan f. 

STACY, C. J. That  there is a misjoinder, both of parties and causes 
of action, is apparent on the face of the complaint, since C. S., 2513, 
authorizes a suit by a married woman to recover damages for personal 
injuries without the joinder of her hulband (ITirlcpatrich: v. Crufchf ie ld ,  
178 N.  C., 348, 100 S. E., 602), arid the several causes of action, united 
in the present complaint, do not "affect all the parties to the action," 
as requked by C. S., 507. 

Where this dual misjoinder occurs, as in the instant case, and a de- 
murrer i s  accordingly interposed, the decisions are to the effect that  the 
demurrer should be sustained and the action dismissed. S h u f c r d  v. 
I'arborough, 198 N. C., 5, 150 S. E., 618; Bank v. Angclo, 193 N .  C., 
576, 137 S. E., 705; R o b e ~ f s  .c. X f g .  Co., 181 N. C., 204, 106 S. E., 
661; T h i g p e n  v. Cot ton  JIills,  151 N .  C., 97, 65 S. E. ,  750. 

The  case of Shore  v. H o l f ,  185 N .  C., 312, 117 S. E., 165, is not at 
variance with our present holding. 

Affirmed. 

W. C .  HISSDALE r. W. I. PI-IIIJLIPS COAIP.INT ET AT. 

(Filed 13 October, 1030.) 

I. Cancc.llntion of Instmments B a-Superior Court has jurisdiction to 
decree cancellation of instruments in proper instances. 

The Superior Court h:is jurisdiction over a suit to cancel a deed or 
mortgage and to admillister equities therein involved. 
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2. Cancellation of Instruments A -here promissory representation is 
made in good faith remedy is for damages at law and not for cancel- 
lation. 

The failure o f  the seller of land in a development to perform his 
promissory representations a s  to improvements to  be mnde therein is not 
sufficient ground for equity to afford the remedy of cancellation ni~tl  
rescission where the representations a re  made in  goo3 fa i th  with the 
present intent to perform, the  remedy of the purchaser being, i n  proper 
instances, a n  action a t  law for  damages for condition broken. 

3. Cancellation of Instruments A bPromissory representation must be 
made without intent to prrform to be ground for cai~cellation. 

In  order for  t.quitp to afford the relief of cancellation and rescission 
for the failure nf a seller of land in  a development to pe~'form his promis- 
sory representations R 8  to improvements to be made t l  erein, the  repre- 
sentations must 1w innrle without the present intent of the  promivor to 
perform, and must deceive and be relied on t)y the  promiwe and materially 
induce him to  enter into the  contract t o  his damage. 

1. SameWhere  all the evidence tends to show that promissory represen- 
tations wcre  made in good faith nonmit should be enwred in suit for 
cancellation. 

Where, i r ~  a suit  t o  rescind a deed and cancel notes piven for  the  pur-  
chase price for  t he  failure of the seller of land in a development to per 
form his promissory representations a s  to  improvements to  be madr  
therein, there i s  evidence t h a t  the  seller put a large number of men to 
work upon the  improvements and spent large sums of moqey thereon, and 
all  the evidence tends to show t h a t  the representations were honestly made 
with the  present intent t o  perform, the  de f~ndnn t ' s  motion a s  of nonsuit 
should be allowed. 

3. Cancellation of Instruments B c-Defendant in this crme held barred 
by his laches from bringing suit for cancellation and rescission. 

Where the  owner of a development sells rertain lots therein and reprrh- 
v n t s  t ha t  certain improvements wonld he made in the  development n i th in  
;I year,  rind a purchaser of some of the lotq takes possession of the lot. 
conveyed, occupying a s  a home a house nn one of the  lots, for a period of 
over two years, and enters in to  a t rus t  ngwement for the completion ot 
the improvements by a trustee, and largo amounts nf monpy a r e  ~spcnde t l  
hp the original seller and the trustee in  making improvements t h e r e i ~ ~ .  
ant1 tho purchaser brings suit  fol. callcrllation and r r w i s s i o ~ ~  three gear. 
n f t w  the  cswut ion of the  deed : H d d .  his equit:ihle right, if any, to rrsci+ 
sion of tlw tleetl and cancellation of the  notes given for  the purrhaict 
price, for t ha t  the representations in regard to the  p r o p o s ~ d  improvementh 
were false a n d  fraudulent,  is  barred by hi< ttcceptanre of benefits nccrn- 
ing to  him from the  contracts. and his delay in demanding a rescission of 
the deed. and the  defendant's motion ns of nonsuit sho~l ld  have hep11 
allowed. 

&IPPEAL by defendal l i s  f r o m  Finley, J . ,  at December Term, 1929, of 
I 3 v x c o ~ n x  R e w r s e d .  

T h i s  is a c ivi l  ac t ion  (1) f o r  the rescission of ce r t a in  con t rac t s  br 
which  plaintiff pu rchased  from the de fendan t ,  W. I. P h i l l i p s  C o m p a n y ,  



X. C.1 FALL TERM, 1930. ,j 6 .-I 

caertain lots of land, described in deeds dated 11 July ,  24 ,Tuly, 14 
-Ingust. and 28 September, 1925; ( 2 )  for the cancellation of certai l~ 
notes executed hy the plaintiff, and payable to the ordcr of t l r ~  said 
17. I. Phillips Company. the consideration for wid notes being tlic 
balance tluc on the purchase price for snid lots of laud;  ( 3 )  for  tlrc 
recovery of the sum of $17,467.47, paid in cash by the plaintiff to tlu 
\aid T. I. Phillips Company, on the purchase price for  said lots of land. 
contemporanrously with the ~xo tu t ion  of said deeds; ail({ (4)  for othei. 
relief. 

P r io r  to and on tlic dates of said deeds the dcfeudarit, W. I. Pliillipk 
C'omparry, :I corporation, owned a tract or parcel of lalld loi.atrd ill 
Timeqtonc T o ~ v u ~ h i p ,  B u ~ ~ c o m b e  County, S o r t h  Carolina, ~ i h i c h  the said 
twnlpany had caused to he survryrd and dilidecl axid subdivided into lots. 
to bc sold for residential and othrr purposes. 011 the datcs of the 
qeveral deeds set out i n  the complaint, to wit. 11 July,  24 .July, 14 
-Iugust, and 28 September, 1922, the said Ti7. I. Phillips Company colt- 
tracted and agreed to sell to the plaintiff, and the plaintiff co~~trar te t l  
and agreed to buy from the snid W. I. I'hillipc: Company. the lots of 
land described therein. ,Is inducemrl~ts to plaintiff to buy a i ~ d  pay f o ~  
said lots, tlie said TIT. I. Phillips Company repr~sc~ll ted to alrcl promised 
the plaintiff that  it  nould cause certain improvements, as  srt out in the8 
cmnpla i~~ t ,  to be r~iadc, \iithin onrS r c a r  from thc el:itr~ of sa id  (lcrei~, nrl 

said tract or parcel of land, xrhich inrlutlcd tllv wi(1 lot- l)urclra\etl b> 
tht. plaintiff ' ! J i r ~  wid TI;. I. I'l~illipb Coliil)n~i> I ( ~ ~ ) ~ ( w I I ~ c ~  to tht 
plaintiff, autl to other prospective purc-l~aseri of lots, tlrtrt it liatl in bad \  
the rnoilcy with nliich to p:ty for wit1 iml~ror t~ni r~~l ts .  It xias fu r t l i c~~  
represented to plaintiff by thlc. said Jv. I. Pliillips ( ' O I I I ~ H I I ~  that saicj 
improvements, wliicl~ would conqist of paved qtrwts : n ~ d  b ~ u l e r a r d ~ .  
water and sewer systems, and a casi~ro, to  be c r c ~ t c d  at :i coit of ]lot lcs* 
thau $40,000, uould greatly cnhanw t l ~ r  1 aluv of tlw lots purchased b) 
the plaintiff, and of othrr  lots inc ludt~l  111 saiti iuI)tli\iiiolr, wllic11 
knonn as Royal T'irlcs. Plaintiff relied 011 t l~t .  ~ c ~ ~ ~ r r s c ~ i t a t i o n ~  am1 
promises of tlie T. L. l'billips Comp:lny, in hi* purcl~ase of said lots. 

-1fter the execution of the deeds set out i n  t h r  c o r ~ ~ p l a i ~ ~ t ,  and aftel 
t l lr  plaintiff l ~ a d  paid the purchase price for tlir lots conr-cyed therebj. 
in cash and by tlit. txc<.ution of the notes describ~d in the complaint. 
plaintiff enttmd into possession of said lots of litltd, claiming titlfj 
thereto under said deeds. A large and comlnodioui 11ouw n as located otr 
one of said lots; plaintiff, with his family, r n o ~ c d  into wid  house, arrd 
occupied it as a home until 1 September, 1927. 

At the dates of said deeds the defendant, W. 1. I'hillips ('on~pariy, was 
ellgaged in making improrements on its property known as Royal 
Pines. of the kind and character which i t  representrd to plaintiff i t  
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would make and complete within one year. I t  continued the work 
required for said improvements until some time during the late spring 
or early summer of 1026. During this time the said rompany kept a 
force of 50 to 100 men a t  work on sa;d property, making said improve- 
ments. During the summer of 1926 this force was gradt.ally diminished 
in  number, unti l  finally, during the latter part  of the summer, all work 
on said improvements ceased. The improvements whicl the defendant, 
W. I. Phillips Company had represented and promiscld the p1a;ntiff 
and other purchasers of lots would be made, have not lseen completed, 
and the work done, in many essential respects, is  defective. Plaintiff, 
however, retained possession of the lots purchased by him from the 
defendant, W. I. Phillips Company, and continued to occupy the house 
on one of said lots as his home. There  was no evidence tending to show 
that plaintiff made any complaint to the said company, a t  any time 
from the dates of his deeds, until the work on the impro~~ernents ceased, 
with respect either to the quality of the work done, or  50 the delay in 
completing said improvements. 

On or about 1 September, 1926, the defendant, L. B. Jackson, became 
by purchase the owner of all the capital stock of the W. I. Phillips 
Company. An annouriccment of this fact, and that  L. I{. Jackson had 
assumed entire control and management of the Royal Pines was made 
in local newspapers. At this time all work on the improvements in 
Royal Pines had ceased. These improvements had not been completed. 
Thereupon, plaintiff and other lot owners in Royal Pines met, and after 
a full discussion of the situation, appointed a property owners com- 
mittee, which was authorized to employ counsel to advise with them and 
to  protect the interests of all the lot owners in Royal Pines. Plaintiff 
was a member of this commlttee. The  committee en ployed as its 
couttsel an attorney a t  law, who was a member of the bar of Buncombe 
County. The defendant, L. B. Jackson, was present a t  one of the mzet- 
inga of the lot owners in Royal Pines. There was evidence tending to 
show that  the defendant, L. B. Jackson, a t  first denied that the W. I. 
Phillips Company was under any legal obligation to make the im- 
provements which the said company had represented to the purchasers 
of lots in Royal Pines would be made. Subsequently, however, he 
announced that he had been advised by his counsel that  the property 
owners in Royal Pines had r:ghts with respect to said improven~ents 
which were enforceable. H e  thereupon stated that he would make said 
i m p r ~ ~ e m e n t s ,  but for  that purpose would expend only 3uch sums of 
money as were absolutely necessary to comply with the legal obligation 
of the W. I. Phillips Company. 

After the defendant, L. B. Jackson, had purchased all the capital 
stock of the W. I. Phillips Company and had assumed entire control 
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and management of said company, he caused said conipany to enforce. 
in blank, all the notes tlien I i ~ l d  by said company for balances due by 
purchasers of lots in Royal Pines, on thc purchase 1,rice for said lots 
*I t  this time, the aggregate amount of said notes n a s  $961,528.1.2. Tlit. 
said L. C.  Jackson sold and deliveretl the wid notes to the Continental 
JIortgage Company for tlie sum of $200,000, which was paid to him ill 
cash by said mortgage company, upon the deliaery of the said notrs 
to it.  I t  is conceded that  the sale of the said notes by defendant, L. 11. 
.Jackson, to the Continental Mortgage Company n a s  illeg:ll, but that 
said mortgagr company a t  the time it received said notes, and paid tlit 
purchase price for same, did not know that  tlic said L. B. Jackson \vnq 
not authorizrd to s ~ l l  and deliver said notes. 

I n  the meantime, an action had becri begun in tlie Supprior Court of 
Buncombe County, entitled rCToland r f  al .  1 % .  W. I. Phillips Company 
~f a!.. for t h r  appointment of a receirer of tht, said company axid f o ~  
other relief. I n  this situation, tlie property owners committee, appointed 
by the purchasers of lots in Royal Pines, wit11 its counsel, rnet in tl~rl 
latter's office in the city of Aslierille, with the defendant, L. B. Jackson. 
and his counsel. ,Is a result of this meeting, :L trust ngwcmcnt \ \as 
entered into by and between the W. I. Phillips Comparly, and I,. 13. 
.Tackson, as parties of the first part, :tnd tlic. T a c h o r i a  Bank and 
Trust ~ o m ~ a i y ,  t rustw, as party of the second part. This truqt agree- 
ment, set out in the r ~ c n r d .  was approved by the property owncrs com- 
mittee, and their attorney, as evidericc~d by thc ~ignaturcs  of t 1 1 ~  mern- 
bers of said committee and said attorney. 

Contemporaneously with the csecutiorl of said trust agrcrulwt, thtl 
Continental Mortgage Con~pany assigned, transferred and delivered to 
the defendant, Wachol-ia h u l k  and Trust Cornpan?, with thr  approval 
of the property owners committee, as cvideliced by the sigllaturcs of thc. 
members of said committee, and of their attorric,y, all thr, notes then in 
the hands of the said Continental hfortgagc ('ompany, which thc wid 
company had recc~i~cd from the defendant, L. 13. Jackson, with full - .  

power arid authority to collect said notes, and apply the proccals tllcreof 
iri accordance with the provisions of said trust agreement. Among the 
notes thus assigned, trillsferred and delivered to the Wacliovia Bank 
and Trust  Company, trustee, were the notes executed by the plaintiff 
and payable to the order of the W. I. Phillips Company, for tlic balance, - .  

due on the purchase price of the lots co~ir.eycd to plaintiff bg said corn- 
pa11y. 

I n  the trust agreement, and also in the assignment of the notes, as 
aforesaid-both approved by the plaintiff as a member of tlie property 
owners committee, as evidenced by his signature on each of snit1 i~ is t ru-  
ments-it is provided that the Wachoria Bank and Trust Company, as 
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trustee, out of the proceeds of said notes, shall pay ( 1 )  the sum of 
$15,000 to the attorneys for the plaintiffs in the action entitled Koland 
~f al. v. TV. I. Phillips Company c t  al.; (2)  the sum of $177,108.22 with 
accrued interest to the Continental Mortgage Compai y, the said sum 
being the balance then due said mortgage company 011 account of the 
sum of $200,000 paid by said company to the defendant, L. U. Jackson, 
upon the delivery of said notes by the said Jackson to  the said mortgage 
company; ( 3 )  the cost and expense of making certain ,mprovemcnts in 
Royal Pines in accordance with a schedule preparrd by certain engineers, 
dated 31 August, 1926; and (4)  the balance, if any, to the defendant, 
L. B.  Jackson. I t  is provided that  the trustee shall have as compensa- 
tion for its s e r~ ices  certain commissions as agreed upon, to be paid out 
of the proceeds of said notes. I t  is furthcr p r o ~ i d e d  that  the trustee 
shall have power to authorize the defendant, L. B. Jackson, to hypothe- 
cate said notes in  i ts  possession to secure the payment of any loan or 
loans procured by him for the purpose of paying the ccst and expenses 
of tlie improvements to be made in Royal Pines, the proceeds of any 
loan or loans to be paid to the trustee to be applied by said trustee only 
to the payment of such cost and expenses. 

After the esecution of said trust agreement and assignment, both 
dated 1 September, 1926, work was resumrd on the ir~provements in 
Royal Pines uilder the direction of the engineers ~ialmxl in the trust 
agrreme~it. There  mas evidence tending to shorn that  tlie work on said 
iinprovements was defective, and that  the impro~ements  agreed to  be 
made havc not becn completed, in accordance nit11 t l ~ e  schedule at- 
tached to the said trust agreement. Plaintiff continued in possession of 
the lots purchased by hnn from the W, I. I'liillips Company, ill 1925, 
from the date of the trust agreement and assignment, to wit :  1 Septem- 
ber, 1926, to 1 September, 1927. There n a s  no el id? ~ c e  tending to 
shon. that during this time plaintiff complaiiied to tlie trustee, to the 
defendant, L. B. Jackson, or to the defendant, W. I. Phillips Compauy, 
with respect to the quality of the work being done on said i~nprovemelits. 
Plaintiff has made no payment on his notcs held by the trustee under 
the trust agreement and assignment. This acation n a s  begun on 9 Nay ,  
1925. 

Since the delivery of the notes executed by purchasxs  of lots ill 
Royal I'ines to it, under the provisioiis of the trust agreemelit, and of 
the assignment, the ltTachovia Bank and Trust  Cornpaiiy, as trustee, has 
collected on said notes tLc sum of $383,9S5.95; in adtlitio? to said sum, 
the said trustee has received from L. B. Jackson the sum of $85,632.16, 
the proceeds of a loan procured by him from the Wacliovia Bank and 
Trust Company, and secured as p r o d e d  in the trust agrecment, making 
a total sum of $469,618.11, i n  the hands of the trustee, available for 



S. C.] FALL TERM, 1930. 569 

distribution in accordance with tlie provisions of the trust agreement, 
:\lid of the assignment. This  sum has bee11 distributed by the said 
trustee as follows: (1) $15,000 to the attorneys for the plaintiffs in thc 
Noland sui t ;  ( 2 )  $180,262.05 to the Continental Mortgage Company in 
full payment of the amount due to said mortgage company; ( 3 )  $240,- 
411.64, paid by said trustee for work done on the improvements made in 
Royal Pines, i n  accordance with the provisions of the trust a g r e ~ m e n t ;  
(4)  $18,050.15, paid on the loan procured by L. B. Jackson from the 
Kachovia Bank and Trust Company, reducing the amount du? on said 
loan to $67,688.01; and ( 3 )  $8,340.31, paid to the trustee as commis- 
sions. Therc is now in the hands of the ~3Tacl~ovia Bank and Trust 
('ompany, as tlie trustee nanied in the trust agreement, the sum of 
$2.9 58.62. 

'The plaintiff, TT. C. Hinsdale, as a witness in his own behalf, ove: 
the ~b~ jec t ion  of the defendants, testified that before he signed the trust 
agretnlent and the assignine~it, eridencing his approval of both said 
mstruinents, as  a member of the property owners committee, lie was 
assured by the defendant, I,. 13. Jackson, and others present, that lie 
would not thereby w a i ~ e  any right of action that he  then had against 
tlie W. I. Phillips Company, on account of his purchase of the lots coil- 
leyed to him by the decds dated iii July, August and September, 192.5. 
The defendants, W. I. Phillips Company and L. B. Jackson, excepted to 
the admission of this testimony as evidence. 

-I t  the close of all the evideiicc the defeildants, W. I. Phillips Com- 
pany and L. B. Jackson, mored for judgment dismissing the action as of 
nonsuit. This motion, first made a t  the close of the evidence for plairl- 
tiff, was denied, and said dcferidants excepted. They further excepted to 
t l i ~  denial of their rnotioii a t  the close of all the evidence. 

lssues were submitted to the jury and answered as follo~vs: 
"1. Was the plaintiff induced to purchase the property from tlie de- 

fendant, W. I. Phillips Company, as a result of the false and fraudulent 
represeiitatioiis and iiiducements made by said defrndaiit, as alleged in 
tho complaint 1 Answer : yes. 

2. I f  so, did the defendant, L. 13. Jackson, after he twquiretl the 
\tork of the W. I. Phillips Company, participate in said fraud and/or 
aid and abet therein, as alleged in the complaint ? h s v i e r  : Yes. 

3. Did the plaintiff by his conduct wain. his right as against W. I. 
Phillips Company to have the notes mer~tioned and dcsrribcd i n  the 
complaint, canceled and the purchase money paid by him returlied? 
.\nsw.er : S o .  

4. Did the plaintiff by his conduct waive his right as against L. U. 
Jackson to have the notes mentioned and described in the complaint, 
canceled and the purchase money paid by him returned? Alr~swer :  No. 
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5. I s  the plaintiff estopped by his conduct from claiming a cancella- 
tion and rescissioii of said notes as against the defendant, Wachovia 
Bank and Trust  Company? Answer: Yes. 

6. I s  the plaintiff entitled to rwover of the defendant, W. I. Phillip8 
Company, the relief demanded in the complaint? Ancswer : Yes. 

7.  I s  the plaintiff entitled to recover of the defendar t, L. B .  Jackson. 
the relief demanded in the complaint? Answer : Yes." 

On the foregoing verdict i t  mas ordered, adjudged and decreed: 
"(1) T h a t  the plaintiff have and recover of the defendants, W. I. 

Phillips Company, and L. B. Jackson, the sum of $17,467.47, with 
interest thereon from 25 September, 1925, until paid. 

( 2 )  Tha t  upon the satisfaction of said judgment for  $17,467.47, with 
interest and costs, the plaintiff herein execute and deliver to the party 
paying the same, or to the clerk of the court, for  the use of said party, 
a good and sufficient deed conveying the property desc~ibed in the com- 
plaint, and which was purchased by the plaintiff from the W. I. 
Phil l 'ps Company, free and clear from any and all elcumbrances, ex- 
cepting such as may have been placed against Sam. by any State. 
county, town, township, or other political division, subdivision, or 
municipal corporation, and said conveyance being subject to the right 
or  rights of the Wachooia Bank and Trust  Company under this judg- 
ment. 

( 3 )  That  the defendants, W. I. Phillips Company and/or L. U. 
Jackson, are entitled to the said land described in the complaint subject 
to the rights of the Wachovia Bank and Trust  Company under this 
judgment, upon paying the $17,467.47, with interest and costs, abovt 
referred to, and not until then;  and that  the plaintiff herein has a lieu 
upon said land for the payment of said sum, and that if execution issue 
against the property of the defendants, W. I. P h i l l i ~ s  Company and 
L. B. Jackson, and be returned unsatisfied, in that  event the lien of t h t~  
plaintiff may be foreclosed by the sheriff of Buncomb? County selling 
the said property a t  public auction a t  the courthouse sieps, after noticc 
of said sale has been advertised in some newspaper published in Bun- 
combe County, Xor th  Carolina, once a ~vec.k for four weeks, and after 
notice thereof has been posted a t  the courthouse door and three other 
public places in Buncombe County, K. C., for thirty days; and that  thc 
sheriff apply the proceeds of said sale upon the judgment above re- 
ferred to. 

(4 )  That  the defendant, Wachovia Bank and Trust  Company, hold 
the notes executed by this plaintiff, and which were given by this plain- 
tiff as a part  of the purchase money for the property heretofore men- 
tioned until such time as the Wachovia Bank and Trust  Company has 
been repaid the sum of $67,582.01, with accrued interest, and that  the 
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lien of the plaintiff on the property heretofore mentioned, created by this 
judgment, be subject to such right or rights as the Wachovia Bank and 
Tru;t Company may have under this judgment, and that any sale under 
~sccu t ion  as hereinabove provided, and any conveyance under this judg- 
ment be made subject to such r 'ght  or rights as the Wachovia Bank and 
'l'rust Company may hare  under this judgment. 

( 5 )  That  the Wachovia Bank and Trust Company esllaust its remc- 
dies against the W. I. Phillips Company, L. B. Jackson, and all other 
parties, for tlie repayment of the sun1 advanced by it, and also exlinust 
its remedies on tlio purchase-money notes of other parties, which are now 
held by the said Waclioria Bank and Trust  Company, by foreclosing 
under the deeds of trust securing said notes, or by bringing suit against 
the makers of said notes, and also eshmist its remedies on all other 
c.ollatera1 which the said Wachovia Bank and Trust  Company now holds, 
or may hereafter acquire as security for the same advanced by it, before 
making any attempt to collect the notes of this plaintiff b r  foreclosure 
suit or otherwise, and that upou the said Wachovia Bank arid Trust  Com- 
pany receiving thc said sum of $67,582.01, with iritereqt from any source 
whatever, in payment of the sums advanced by it, the said Wachovia 
Bank and Trust  Company shall deliver to this plaintiff or to the clerk 
of the court for the use of this plaintiff, the said purchase-money notes 
pspcuted by this plaintiff reftr&d to above, for-the purpose of can- 
cellation; and that in the erent tlie Wachovia Bank and Trust  Company 
shall collect from other sources a portion of the sum advanced by it,  
the said Wachovia Bank and Trust  Company shall be entitled to collect 
011 the said notes executed by this plaintiff, only so much thcrcof as 
shall be necessary to pay the sums advanced by the Wachooia Bank and 
Trust Company, with interest thereon. 

( 6 )  That  the defendants, W. I. Phillips Company and  L. B. Jackson, 
herein, pay the costs of this action to be taxed by tlie clerk, and that 
no costs be taxed against the Wachovia Bank and Trust  Company." 

From tlie foregoing judgment, the defendants, W. I. Phillips Com- 
pany, L. B. Jackson, and Wachovia Bank and Trust  Company appealed 
ro the Supreme Court. 

. I .  Y .  Jordan,  Jr., a n d  J .  J I .  Iio?rlcJr, Jr..  for pla in t i f t .  
('ampbell d S a m p l e  for ITr. I .  P h i l l i p s  C o m p a n y  a n d  I,. / j .  , l a ,  /;son. 
1lfred S.  I j a rnard  f o r  Wacliovia B a n k  a n d  T r u s t  C o m p a n y .  

CQSNOK, J. This  is an  actioli begun and tried ill tlie Superior Court 
of Buncombe Couuty for the rescission of certain contracts made :111d 
crltcred into by and between the plaintiff, and the defendant, W. I. 
Phillips Compaliy, a corporation, durilig the summer of 1923; for the 
c*a~lcellatio~i and surrender of certain i~otes executed by the plaintiff, 
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and for the recorery of sums of money paid by the plaintiff to said 
defendant, pursuant to said contracts. The relief sought by the plain- 
tiff of the defendants other than the said W. I. Phill iw C o m ~ a n v  is . " 
predicated altogether upon his right to have said contracts rescinded by 
judgment and decree in this action. If plaintiff is not entitled to this 
relief as against the defendant, W. I. Phillips Companj, it is clear that 
he has no cause of action against the other defendants upon which he is 
untitled to the relief sought against them in this action. The first ques- 
tion, therefore, to be decided on this appeal is whether upon the allega- 
tions of the complaint, and upon the evidence offered at  the trial, plain- 
tiff is entitled to the equitable remedy of rescission. 

The jurisdiction of a Court of Equity, or of a court exercising thc 
powers of a Court of Equity, such as the Superior Court of this State. 
to direct and enforce the rescission of contracts, and the surrender and 
car~cellation of written instruments for due cause, and to grant such 
other relief as the party may be entitled to, is settled l~eyond question. 
9 C. J., 1159. The grounds on which equity interferes for rescission are 
distinctly marked, and every case proper for this branch of its jurisdic- 
tion is reducible to a particular head. They are principally fraud, mis- 
take, turpitude of consideration, and circumstances entitling to relief O I I  

the principle of quia t imet;  and generally they do not include inade- 
quacy of price, improvidence, surprise, or mere hardship. Promisrs. 
honestly made, which the promisor cannot fulfill, do not furnish sufi- 
cient grounds for vacating a contract based thereon; but mutual mistake. 
or false representations as to material facts which constitute an induce- 
ment to the contract and upon which the party had a right to rely, will 
give equity jurisdiction. 4 R. C. L., 487. 

As a general rule, fraud as a ground for the rescission of contracts, 
cannot be predicated upon promissory representations, because a promise 
to perform an act in the future is not in the legal sense 2.  representation. 
Fraud, however, may be predicated upon the nonpe~formance of a 
promise, when i t  is shown that the promise was merely a device to  
accomplish the fraud. A promise not honestly made, because the 
promisor at  the time had no intent to perform it, where the promisee 
rightfully relied upon the promise, and was induced thereby to enttlr 
into the contract, is not only a false, but also a fraudulent representa- 
tion, for which the promisee, upon its nonperformance, js ordinarily ell- 
titled to a rescission of the contract. These principles 1 ave been recog- 
nized and applied by this Court in Shoffner .c. Thompson, 197 N. C., 
667, 150 S. E., 195; McNair zq. Finance Company, 191 N.  C., 710, 135 
S. E., 90; Bank v. Yelverton, 185 N .  C., 314, 117 S. E., 299; Pritchard 
v. Dailey, 168 N.  C., 330, 84 S. E., 392; Hill v. Geffys, 135 N. C., 373, 
47 S. E., 449, and in many other cases cited in the opinions in these 
cases. 
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Where there was evidence showing that promissory representations 
were made by the defcndant as inducements to plaintiff to enter into the 
contract, and that  plaintiff rightfully relied upon snch rcpres~ntations, 
as alleged in  his complaint, and that the promises were not performed 
by the defendant, after tlie contract was entered into by and between the 
parties, i t  has been held by this Court that the fraudulent intent, at the 
time the promises were madc, not to perform them, couId be inferred by 
the jury from the fact of nonperformance. Clark z;. Laurrl Park 
Estates, 196 N. C., 624, 146 S. E., 554. Authorities are cited in  the 
opinion by Cla,rkson. J., i n  support of the decision in that case. Quoting 
from BracEdy v. Elliott, 146 S. C., 578, 60 S. E., 507, it is said that the 
subsequent acts and conduct of a party to a contract may be submitted 
to the jury as some rvidence of his original intent and purpose, when 
they tend to indicate it. Where, however, as in  the instant case, all the 
evidence as to the subsequent acts and conduct of the promisor, shows 
that after the contracts sought to be rescinded on the ground of fraudu- 
lent representations, were entered into, there was a substantial and con- 
tinued effort on the part of the promisor, inrolving the expenditure of 
a large sum of money, to perform the promises, this principle does not 
apply, for the reason that the evidence does not show or tend to show a 
fraudulent intent, at  the time the promises were made, not to perform 
them. I f ,  as the evidence in this case tends to show, the improvements 
which the W. I. Phillips Company promised and reprcsented to the 
plaintiff would be made in Royal Pines, were not completed, or were 
defective, as alleged in the complaint, tlie plaintiff is entitled to recover 
damages for breach of contract; he is not entitled, however, to thr  equi- 
table remedy of rescission on the ground of fraud, for the reason that 
there was no evidence which shows. that at the time the contracts were 
entered into, the W. I. Phillips Company did not intend to perform the 
promissory representations alleged in the complaint. Indeed, all the 
evidence tends to show that these representations were honestly made, 
as an  inducement not only to plaintiff to purchase lots, but also to 
others to do likewise. For  nearly a year after plaintiff purchased lots in 
Royal Pines, the W. I. Phillips Company kept a force of 50 to 100 men 
at  work, making the improvements as represented. Since the execution 
of the trust agreement, which was approved by the property owners 
committee, the trustee has expended over $240,000, collected on the 
notes of the lot owners, and advanced by the defendant, L. B. Jackson, 
on improvements in Royal Pines. With respect to the representation 
made contemporaneously with the execution of the deeds, that W. I. 
Phillips Company then had in  bank a sufficient sum of money to pay the 
costs of the improvements as promised to the plaintiff and other pur- 
chasers of lots, i t  is sufficient to sag that there was no evidence tending 
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to show that this representation was false in fact. The  evidence shows 
that said company did expend large sums of money in making improve- 
ments i n  Royal Pines in  accordance with i ts  rep:.esentations and 
promises. 

Conceding, however, that  there was evidence tending to show that  
plaintiff mas induced to enter into contracts with the defendant, W. I. 
Phillips Company, for the purchase of lots in Royal P ,nes  by false and 
fraudulent representations as alleged in the complaint, we are of opinion 
that  all the evidence showed that  plaintiff by his  conduct has waived, 
both as to said company and as to the other defendants, his  right to  R 
rescission of said contracts. His  equity, if any, was barred by his 
acceptance of benefits accruing to him from said contracts, and by his 
delay in demanding the equitable remedy of rescission. Plaintiff en- 
tered into possession of the lots conveyed to him by tha W. I. Phillips 
Company during the summer of 1925, and remained in such possession, 
occupying as a home for himself and family, a house or, one of the lots, 
until 1 September, 1927. I f  the promissory representations with respect 
to improvements in Royal Pines were fraudulent, as alleged by plaintiff, 
for that  they were not honestly made by the W. I. Phillips Company, 
plaintiff could have discovered the fraud,  a t  least, prior to 1 September, 
1926, when as a member of the property owners committee he elected to 
retain said lots and rely upon the provisions of the trus:  agreement, for 
the completion of said improvements in accordance with the schedule 
prepared by the engineers and attached to the trust agreement. 

In  Van Gilder a. Bullen, 159 N. C., 291, 74 S. E., 1059, it is said:  "It 
is also well established that  the right to rescind must be exercised 
promptly, and if there is unreasonable delay, the right is lost, and the 
party defrauded is generally relegated to his action for damages. 
i l ~ x a n d c r  v. Utley ,  42 N. C., 242; Knighf  v. Iloughfa'ling, 85 N. C., 
17." I n  that  case i t  was held that  the party who alleged that  he had 
been induced to enter into the contract by fraudulent representations 
made by the other party, had no right of rescission, as there had been a 
delay of about two years after  the discovery of the allegcsd fraud,  before 
the action in which he prayed for rescission was commenced. During 
this time the said party had retained the dwd procured sy the contract, 
and did no act indicating a purpose to rescind. The  cecision in that  
case is  determinative, we think, of the instant case. 'I'he plaintiff in 
th's case has lost his right of rescission, if any he ever had, and is 
relegated to an action for damages resulting from the breach of contract 
by the W. I. Phillips Company. 

We have not discussed or decided the questions presented by this 
appeal with respect to the admission of evidence a t  the trial, nor have 
\re considered plaintiff's motion that the appeal of the defendant, 



N. C.] FALL TERM,  1930. 

SUPPLY Co. L'. HOAR!) OF EDUCATION. 
- - -- -. -- 

Wachovia Bank and Trust  Company, be dismissed for  the reasons 
assigned. I n  the view which we take of this case, these questions, 
although discussed in the briefs and in the oral argument, have become 
immaterial. There was error in the refusal of defendant's nlotiori, at 
the close of all the evidence, tliat the action be dismissed, as of nonsuit. 
U ~ o n  all the evidence  lai in tiff has failed to show that  he is entitled to 
the equitable remedy of rescission. Indeed, i t  mould be unjust and in- 
equitable for the plaintiff to be relieved of his obligation by reason of 
the execution of his notes, payable to W. I. Phillips Company, and to 
recover the money paid on the purchase price of the lots conveyed tcl 

him. I t  would seem that the other property owners who relied upon the 
execution of the trust agreement in which provision was made for thc 
improvements in Royal Pines, in which they as well as the plaintiff are 
interested, have rights of which they would be unjustly deprived if 
pIaintiff should be granted the relief for which he prays by this action. 
I t  may be that these property owners, as well as plaintiff, arc entitled 
to recover damages of the W. I. Phillips Company and L. B. Jackson, 
for a breach of contract, with respect to the improvements in Royal 
Pines. 

I n  accordance with this opinion, the judgment must be 
Reversed. 

(Filed 15 Octol~er, 1930.) 

Principal and Surety I3 +In this case hrld: refusal of requested instruc- 
tion in regard to payment of materialmen by contractor was harmlesu. 

In an artion 011 a bond for the construction of a public school given :rk 

required by C. S ,  2115, the surety is entitled to recover the actual 10%. 
~ustained by him by reason of the failure of the county board of etlucu- 
tion to retain the required percentage from the amount actua!ly nied b\ 
the contractor to pay laborers and m:~terinlmeil, Crozisc c. N t a ~ ~ l c ~ ,  n ~ f f c  
I&'(;, b u t  where it is found as a fact by the referee arid approved by the 
trial court tliat the required percentage war retained, and that the con- 
tractor had paid out more than the contract price, the refusal 51f special 
instructions lequested by the surety that paymcnt by the contractor f o ~  
materials would not be presumed, is harmless. 

APPEAL by Fidelity and Deposit Company of IIaryland from Cran- 
mer, J., at  Xarch  Term, 1930, of PEXDER. 

Civil action to recover for materials furnished by plaintiff and used 
by contractor in the construction of a public school building. 



576 I N  THE S U P R E M E  COURT. [I99 

The  main purpose of the suit is to hold the Fidelity and Deposit Com- 
pany of Maryland liable for the claim of plaintiff, and other intervening 
materialrnen, by reason of a $14,370 bond executed in  accordance with 
the ~rovis ions  of C. 5.. 2445. to the Board of Education of Pender 
County to save it harmless, together with materialmen and laborers, 
from losses due to any failure of the contractor, Walter Clark, to com- 
plete a public school building a t  Long Creek, N. C., arid to pay for all 
labor done and materials furnished thereon, agreeably to the terms of a 
written contract between the contractor and the board of education. 

Upon denial of liability and issues joined, a reference was ordered 
arid the matters heard by Norman C. Shepard, Esq., who found the 
facts and reported the same, together with his conclusions of law, to the 
court. 

The referee's findings were in favor of the plaintiff, the interveners, 
and partly in  favor of the defendant, board of education. 

A number of exceptions were filed to the report of the referee; and on 
issue based on facts pointed out in  exceptions filed by the Fidelity and 
Deposit Company of Maryland and raised by the pleadings, there was 
a jury tr ial  i n  the Superior Court which resulted adversely to the 
position taken by appellant. 

From a judgment modifying and affirming the report of the referee 
on exceptions duly filed, the same being undisturbed by the verdict of 
the jury, the Fidelity and Deposit Company of Xaryland appeals, 
assigning errors. 

-Yo counsel appearing for plainti f .  
JIcCullcn & NcCullen, for defendant Board of Education. 
Isaac C. Wright for defendant Fidelity and Deposit C,wnpany. 
Bryan & Campbell for intervener, Murchison Nationctl Bank. 
Dicliuson & Freeman for in t e rven~r ,  Blue Ridge Iiumber Company. 

PER CURIAM. Viewing the record in  i ts  entirety, we have discovered 
no exceptive assignment of error which we apprehend should be held to 
work a reversal of the judgment. The conclusion reached is in  line 
with Crouse v. Stanley, ante, 186, and other pertinent decisions. 

I t  is complained that on the trial before the jury thcs court declined 
to instruct the jury, as requested by appellant, in response to argument 
of counsel for plaintiff and interveners, that payment by the contractor 
for materials delivered would not be presumed in the absence of evidence 
on the subject. N o n  constat, so f a r  as the present record is concerned, 
the refusal would seem to be harmless in view of the fallowing finding 
of fact, made by the referee and approved by the judge : 

"22. There is no evidence from which the referee can find that  the 
defendant board of education paid to Walter Clark, cortractor, at  any 
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time, more than 85 per cent of that  which the contractor had paid for 
labor performed and material delivered, the undisputed evidence being 
that  the contractor actually paid out for labor and material more than 
the total amount of the contract." 

011 the whole it ~vould seem that  appellant has fared reasonably well 
in the court below. 

S o  error. 
- - 

(Filed 15 October. 1030.) 

I .  Erirlence C c - The burdm is on an intervener to prove the issue 
raised by him. 

The bnrtlen is on an intervener in an actiou to prove thc i.iue raiued 
by him. 

2. Chattel Mortgages B c-Question of whether lien of conditional sales 
contract was lost by registration of subsequent chattel mortgage by 
vendor hrld for jury. 

Upon the questio~i in this cnse as to whether the lie11 under n prior 
conditionnl sales contract had been lost b7- the taking of :I snbsequent 
chattel mortgaqe, tlle evidence was of sufficient probntive force to trike 
the case to the jury, and the refusal of an instruction c l i r ~ c t i ~ ~ f  ti verdict 
was proper. 

3. Appeal and Error E b-\\'here instruction does not appear of record it 
i s  presumed correct. 

The correctness of an instruction uot npp~aring of record is  resumed 
on appeal. 

.IPPEAL by ilitervcner, The  Mack International Motor Truck Cor- 
poration, from Danirls.  J . ,  at  second May Civil Term, 1930, of WAKE. 
N o  error. 

The issue submitted to the jury and their answer thereto were as fol- 
lows: "Is the intervener's title to the truck superior to plaintiff's t i t le? 
A4nswer : KO." 

'5'. W .  Eason for plainf i f f .  
John iV. Duncan for intervenrr. 

PEK. CT-RIAM. This is a civil action brought by James R. Rogers 
against Jesse H. Ray, to recorer judgment on a note securcd by a 
chattel mortgage and possession of six motor trucks described therein, 
and cIaim and delirery proceeding. was instituted to recover possession 
of said motor trucks. The Mack International Motor Truck Corpora- 
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tion intervened in the action arid claimed to be the holder of a first lien 
on one of the six motor trucks, to wit, one 21,2-ton Mack, Model 1-AB. 
Chassis No. 576865, by reason of a conditional sales agreement recorded 
prior to  the chattel mortgage held by the plaintiff. The  plaintiff con- 
tended that  the intervener's first lien had been lost hy reason of its 
having taken and recorded two other conditional sales agreements cover- 
ing said truck subsequent to the recordation of his chattel mortgage and 
introduced evidence tending to sustain the contention that the chattel 
mortgage of plaintiff was a first lien. 

"The intervener becomes the actor and the burden of the issue is  on 
the intervener." McKinney v. Sufpl~in,  196 N. C., a t  p. 321. 

The  exception and assignment of error made by the intervener: "For 
that the court erred in overruling the intervener's motion for a directed 
verdict i n  i ts  favor and against the plaintiff when the plaintiff rested 
his case.'' The court below overruled this motion, and in this we see 
no error. 

The evidence was not strong, but more than a scintilla and sufficient to 
be submitted to the jury. The  charge of the court below is not i n  the 
record. The  presumption is that  the court below stated in a plain and 
correct manner the evidence given in the case and d ~ d a r e d  and ex- 
plained the law arising thereon. C. S., 664. I n  the judgment we find 

No error. 

STATE v. C. \V. BAKER. 

(Filed 22 October, 1930.) 

1. Bills and Notes I f-"Bad Check Law" is to be st,rictly construed a8 
a criminal statutc. 

Our "bad check law" is a criminal statute and must be strictly con- 
strued, and in order for n drawer or maker of a check to be convicted 
thereunder it is necessary that he have knowledge at the time of drawing 
the check that he did not have sufficient funds and had not arranged with 
the drawee bank for its payment upon presentation. 

2. Sam-Evidence in this case held insufficient to go to Jury as to prin- 
cipal's criminal liability for check drawn by agent. 

Where, in a prosecution under our had check law, the evidence tends to 
show that the defendant was a fish dealer and had arranged with anothei 
to buy for him as his agent, and had furnished him a blank check book 
and authorized him to draw checks on his account signed in his name by 
the other as agent, and that the agent drew a check in pa!7ment of oysters 
:IS :Inthorizt~tl and that the clieck mas rc.tnrned mnrlked "insufticient 
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funds," and there is no evidence that a t  the time the check was drawn the 
principal had knowledge of tlie dra~ring of the check or the amount 
thereof: Held,  t h c ~  evidence is insufficient to show knowledge required for 
conviction untler tlie statute, and judgment ~s of nonsuit should hare been 
mtered. C. S ,  #AX. 

STACY, C. .T., concurring: ADASIS, J., dissenting. 

 PEAL by defendant from Barnh i l l ,  J.. and a jury, a t  June  Term, 
1930. of CARTERET. Reversed. 

. l f tomc!/-Gene1-a7 H r u m m i f f  and . lssistanf A.Ltforne!y-Grneral Xnsh f o r  
t he  S f a f c .  

T,ouis 1V. Gaylord f n ~  de fendan t .  

CL~RI<SON, J. The defendant was inclictcd midcr chapter 62, Public 
Laws 1987, generally known as the "Bad Cheek Law," as  follows: "It 
shall be unlawful for any person, firm or corporation, to draw, make, 
utter or issue and deliver to  another, any check or draft 011 any bank 
or depository, for the payment of money or its equivalent, knon-ing a t  
the time of the making, drawing, uttering, issuing and delivering such 
check or draft  as aforesaid, that  the maker or drawer therrof has not 
sufficicnt funds on deposit in or credit with such bank or depository 
with mliich to pay the same upon presentation. Any person, firm or 
rorporation violating any provision of this section shall be guilty of a 
misdemeanor. The  word 'credit' as used herein shall be construed to 
mean an  arrangement or understanding with the bank or depository for 
tho payment of any such check or draft." 

The defendant introduced no evidencr., and a t  the close of the State's 
clvidcnee made a motion to dismiss t h ~  action. C. S., 4643. This motion 
of defendant was overruled by the court below and in this we think 
there was error. The  evidence on the part of the State was to the 
c~ffect that  the defendant, who lived at Greenville, N. C., employed one 
Leland Mason to buy fish and oysters for him, in Carteret County, N. C. 
H e  Fave liirn a check book with blank chtcks in it, on the Greenville 
Banking and Trust  Company, with authority to draw checks on tlefend- 
ant's account in said bank. Mason drew a cheek on said bank payable to 
Gaskill Bros., of Morehead City, K. C., for oysters purchased by him 
from them on 11 February, 1930. The check was for $72.60, and the 
oysters were delivered on defendant's truck. The  check mas signed 
"C. Mr. Baker, by Leland Mason." The check was deposited by Gaskill 
Bros., and returned unpaid for insufficient funds. Other checks signed 
this way by Mason were paid. Baker was not present when the check 
was given by Mason. 
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Criminal statutes are construed strictly. The statute requires, as one 
of the ingrcdients of the crime, that  when the check is delivered to 
allother that the maker or. drawer must have knowle~lge that he ha3 
insufficient funds on deposit in or credit with the bank on which the 
chcck is drawn, with which to pay same on presentation. S. 11. Craw-  
ford, 198 K. C., 522. The check was not drawn by dc~fendant, but by 
his agent, Nason, and Baker was not present; so, at  the time the check 
was drawn and delivered to Gaskill Bros. by Mason, there i s  no ovi- 
dence that defendant knew either the time or the amount of the check 
that was drawn. *\t the time the check was delivered, the record dis- 
closes no evidence that Baker had actual or implied knowledge that 
there was insufficient funds on deposit, or such actual or implied knowl- 
edge so that he could make arrangements to hare  credit with the bank 
to meet the check. One cannot be convicted of a crime on conjecture. 
Of course defendant i s  liable on the record in a civil action, and i t  goes 
without saying that he should pay his debt contracted 1)y his agent for 
the oysters he receired, but to convict him for a crime under the statute, 
either actual or implied knowledge is necessary when the check is de- 
livered. The evidence is mere conjecture on this recor 3 and not suffi- 
cient to be submitted to a jury. The judgment is 

Reversed. 

STACY, C. J., concurs in result on the ground that the record dis- 
closes no evidence of scienter, such as the statute requires. 8. v. Y a r -  
horo, 194 N. C., 498, 140 S. E., 216. 

Of course a principal is liable, criminally as well as civilly, for the 
acts of his agent to which he  is privy, assents to, encourages, or aids 
and abets, in such a way as to involve him morally in  the guilt of the 
agent's misdoings. 8 R. C. L., 66; 8. v. Parm's, 181 IT. C., 585, 107 
S.  E., 306; S.  2). I<itte?le, 110 N. C., 560, 15 S. E., 103. But  the evi- 
dence in the instant case is lacking as to the defendant's knowledge of 
insufficient funds on deposit in or want of credit with the bank or de- 
pository with which to pay the check in question upon presentation- 
a vital and necessary ingredient of the offense. S. v. Y a r b o r o ,  supra.  

True, the record contains the following entry:  "It  was admitted that  
at  the time the check mas drawn, the defendant did not have sufficient 
funds in the bank to pay the same and had not made arrmgements with 
the bank to pay the check upon presentation." But  this admission falls 
short of establishing guilty knowledge on the part of the defendant at  
the time the check in question was issued anti delivered to Gaskill Bros. 
Nor is i t  sufficient to warrant the jury in finding this crucial fact, and 
thus bridge the hiatus in the State's case. S ,  v. Johnson, an te ,  429. 
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The evidence raises a suspicion, somewhat strong perhaps, of the 
defendant's guilt,  but more is required in a criminal prosecution to 
carry the case to the jury. S. v.  U a f f l ~ ,  198 K. C., 879, 151 S. E., 927 ;  
147. 2) .  ,lIonfague, 195 N. C., 20, 141 8. E., 285. 

,him, J., dissenting: The dcfcndant wa, convicted of giving a 
worthless check for $72.60 in violation of law. H e  authorized Leland 
Jlason as  his agent to buy fish and oysters; he gave Mason a check book 
and requested the bank to honor checks drawn by Xason as his agcnt; 
npparc~ltly thcrc was no limit to the number or the amount of thr  
cllccks to bc drawn bv Mason. Thc  check in question \\as g i ~ e i i  1 y  
Mason to Gaskill Brothers "under that  authority from Bakrr." Th?  
defrndant cannot escape liability by qhowing that h h s o n  was his agent. 
IS'. 1 % .  liitf~lle, 110 K. C., 560. 

Judge Harnhill's charge to the jury was clear and accurate. HI, 
instructed them that  they could not convict the d e f ~ n d a n t  unlcss they 
fou~ltl that the check was delirered to Gaskill Brothers by the agent, 
Mason, for  and on behalf of the dcfendant, and that at the tirno it wa.; 
delivered the defendant did not hare  funds in thc hank to mfet it and 
had not ~ n n d c  arrangements with the hank for its paymcwt. I Ie  tol(l 
them that  the last t n o  propositions wcrc admitted by the defendant and 
that they "must further find beyond a reasonable doubt that  a t  thc tirnv 
the check was drawn, issucd, and delivered the defrndant k ~ ~ c ~ v  hc did 
]lot h a r e  sufficient funds in the bn~rk to pay the check npori prcseuta- 
tion.)' 

The  judge in a previous part of the charge l i d  said this: "Now, the 
defendant admits that n h e ~ l  this particular check ~ v a s  delivered to the 
prosecuting witness by the inan nanird Mason lie did not l l a ~ c  in tlie 
hank of Greenrillc sufficient funds to pay the chrck, ant1 that 1w had 
not made arrangements wit11 tlir bank for the payment of i t  upon prc- 
sentation." 

This admission, nhicli is a part  of tlie record, \ \as rcprated, then, ~ I I  

tho  charge to the, jury. 
So the olily qumtion is whether there is  any evidence that the dcfcnd- 

ant  knew his funds in the bank were insufficielit to pay tlie chwk. 'I%(% 
jury found that hc had such knowledge; they would hardly ha re  corn(, 
to this conclusion in the nbqence of any e~iclcnce in its support. Direct 
and miecluivocal testimony is not required; circun~stances rimy lo(. con- . . 
vlnclng. Libout the time the check n a s  returned the dcfenrlar~t hat1 
o t l~e r  outstanding checks for the payment of which no provisio~i h:rd 
been made. -1 second worthless paper drawn in the same v a y  \ms tlict~ 
in thc hands of Gaskill Brothers. H e  failed to comply x i th  his prorniqc 
to Gnslrill "to settle the matter up." These and other circumstances, 
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together with the fact  t h a t  t h e  defendant  had  apparen t ly  given Mason 
unlimited authori ty  to  d raw checks as  h i s  agent is, i n  a n y  view of the 
case, evidence f r o m  wliich the  j u r y  m a y  be justified i n  their  finding 
tha t  the  dcfcndant  k n m  he did not l iare  sufficient f u l ~ d s  i n  the bank. 
C a n  h e  w a d e  l iabi l i ty  b y  clothing h i s  agent with unrestricted power to  
d r a w  checks i n  his  name and  then be heard  to  say  he  d id  not know h is  
funds  had  been exhausted? I f  his  position is  correct, he  appointment  
of a n  agent niay result i n  a convenient a n d  e f f e c t i ~ e  method of abolish- 
ing  the statute. 1 th ink  J u d g e  Barnhi l l  made  n o  e r rc r  i n  submit t ing 
the case to  the  jury.  

(Filed 22 October, 1930.) 

I .  Rills and Notes B b E v i d e n c c  that note was transferred by endorse- 
ment held sufficient. 

\yhere the maker of il promissory note ;lrranlgtls wit11 a b:~nk to take 
n p  the notth, the cntlorsenle~it from the lmyt.e is some tlvidcllce of a transfer 
of the note, which, taken with other evidence in this case, is sufficient to 
he submitted to the jury on the question of its bargain and sale. 

2. JLortgagce H 1-111 this rase ho ld~r  of mortgage note was entitled only 
to pro rate with holders of other notcs in proceeds from foreclosure. 

Wl~erc~ :I ilerd of trust on 1:nlds secures several notes in ;l series lit~y- 
:111le ;it different dates. ilntl provitlt's for ncc,eleration npon the failure to 
pny any note or int twst  when t l ~ ~ c . .  ant1 the trust deed i~ ffoecloscd L I ~ I O I I  

tilt. failure to D : I ~  one of the notcs : ~ t  nlnturity, :I holder of oitc of the pr io~.  
notes 11y eutlorsement without rocnurse is not cntitled to p:~ymrnt ill f u l l  
from the l~rocecds of thr forc'c.losnre s:~lc, but 11111y to ;I pro rntn pitymcilt 
with the lioltlers of the other ~lioi-tgnge notes. 

3. JIo~~tgages C r--Holdcr of note reciting that it was stwired by mortgagth 
is rharged with notice of all that registry disclosed. 

. \ P I W A L  by defendant fro111 Grtrd!~, J . .  n~rtl a jury. a t  M a r c h   tern^, 
1930, of D ~ P L I S .  Modified and  affirmed. 

T h o  judgment of the  court below was as  fo l lo~vs :  " T h i ~  cause, coming 
1111 to be heard, and the j u r y  hav ing  returned the fol lxving vcrdict :  
(1) Did  the B a n k  of Clinton purchase the $8,000 note of J. 0. Uizzell 
f r o m  the defendant, and  pay  f o r  the  same, as  alleged i n  -he  compla in t?  
.\nsmcr: Yes. ( 2 )  W a s  t h e  note so  purchased the  first i n  the  series of 
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unpaid notes to niature, as alleged in the complaint? Answer : Yes. 
-1nd the defendant having adn~it ted in  open court that  it  held three 
liotes of J .  0. Rizzell, each in the sum of $2,000, all secured by mortgage 
deed on lands in \V\'aylre County; that said larids have been sold urider 
foreclosure, and that it brought $3,500, which money the defendant nou 
has ill hand, and the court being of the opinion that the plaintiff, the 
transferre of said first maturing note is  cntitlrtl to priority and prefer- 
w c e  ovcr defendant's transfer to the extent of the amount due on said 
note, i n  accordance with the rulings in It'hitehead v. Jlorril7,  108 
S. C., p. 68, and Ether idge  v. 17ernoy, 74 N .  C., 800, i t  is now ordered 
and adjudged that  the plaintiff recover of the clefcndarit the sum of 
one thousand and five hu~idretl ($1,500) dollars, with interest on the 
same from 10  December, 1926, together with the costs of the action 
to bo taxed by the clerk." 

The necessary facts will be set forth in the opinion. 

h'. L. I1 erring and B z ~ f l e r  d- B u t l e r  for plaintiff. 
If. -1. I l u r n p h ~ e y  and Gcorgc R. Il'urd for t l e f endnn f .  

CLARI~SOA, J.  011 16 l u g u s t ,  1922, J .  0. Uizzell ant1 ibife, loln 
Bizzell, made and executed a mortgage on certain land to Mary I?. 
Edwards, executrix, which on 28 August, 1922, was duly recorded in 
the office of the register of deeds of Wayne County, N. C. The mort- 
gage was to secure $11,000, as follons: $1,000 due 011 or before 1 Janu-  
ary, 1913; $2,000 due on or before 1 January,  1924; $2,000 due on 01. 

before 1 January,  1923; $2,000 due on or before 1 January ,  1926; 
$2,000 due 011 or before 1 January ,  1927; $2,000 due on or before 1 Janu-  
ary, 1928. 

The following provision is in the mortgage: "Hut if default shall be 
madc in  the payment of said notes, or either of them or the interest on 
tlie same, or any part of either a t  maturity, then and in that went,  all 
of said notes shall become dur, and it shall bc la\ \ful  and the duty of 
said party of the second part  to sell said land hereinbefore described, 
to the highest bidder, for cash, a t  thc courthouse door in Wayne County, 
first advertising the same for thir ty clays in somc newspaper publishrci in 
Wayne County, arid convey tlie same to the purchaser in fee simplr, and 
out of the moneys arising from said sale to pay said notes and interest 
on the same, together with costs of sale, and pay any s u r p l u ~ ,  i f  : I I I ~ ,  
to said parties of the first part, or their legal representatives." 

L1ll the notes h n ~ c  been paid excrpt $5,500, n l ~ i c h  were transferred to 
defendant bank, as trustee for tllt estate of X r .  Edwards by Mrs. Mary 
F. Rtlnartis, esrcutris. Thc  controwr5y is over the  following note: 
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"$2,000. GOLDSBORO, N. C. 
On  or before 1 January ,  1926, we proniisc to pay M:wy F. Edwards, 

cwmtr ix ,  the sum of two thousand dollars, v i t h  interest from date, a t  
thc rate of six per cent per nunurn, payable ailnually, for r a lu r  received. . , Lhis note is securcd by mortgage deed on real estate of men date. This 
16 August, 1922. 

J .  0. BIZZEIL. (Seal.) 
Witness : 2. T. U x o \ v ~ .  [OLA BTZZELL. (Seal.)" 

Five hundred dollars was paid on this note oil 2 January ,  1926. The 
tlc~fciidai~t was preqsing J. 0. Bizzell for thc balance due. on the note of 
$1.600 and interest. Bizzell mad<. arrangements with plaintiff bank to 
take up  the note from defendant bank. This was done on 11 October, 
1026, Bizzell paying plaintiff bank the intwest, $St>. No part  of the 
$1,600 has been paid tlie plaintiff bank by Eizzell. The  contention of 
1)laintiff on the first issue was to the effect that i t  had purchased from 
tlrfendant the $2,000 note, balance due on same $1,500. This was denied 
by defendant, the defendant claiming that tlie plaintifl' paid the note 
for Bizzell and the money sent defendant barili, $1,570 b j  plaintiff bank, 
was a payment of the note. 

I t  was admitted that the note in controversy was ilot canceled by de- 
f c i~dan t  bank, but "transferred without recourse" by tllc president of 
defendant bank, and plaintiff sent d e f c d a n t  the p r i n c i p l  and interest 
tluc on the note, $1,570. The defendant contertds thai there was no 
t>\  i c h c e  to go to tlicx jury as to thc bargain and sale of the note. We 
cSaunot so hold. We think thc transfer on the note, with other evidence, 
sufficient to be subinitted to the jury. JVe think it uni ecessary to set 
forth the evidence. 

r 7 I h e  main eonteiitiori, and only one we think material: Would the 
~nml ia se r ,  taking without recourse from the assignee of a series of 
notes secured by mortgage, the first in the series of unpaid notes due 
iilld others to mature, be entitled to payment in full  by tht trustee selling 
in default untlcr the terms of t h ~  mortgage, to thc prejudice of the 
other notes in the series, or should tlie note share pro r c / a l  W r  think 
uildcr the terms of the mortgage altd thc facts and eircumstnlices of the 
case, the notes share pro rafn .  

Iiiclu,ling the $1,500 in controversy, tlic two last notes due 1 January ,  
102i, and 1 January ,  1928, each for $2,000 are unpaid, making a total 
of $5,500. The land was sold uuder the mortgage on 23 May, 1927, in 
:\cacordnnco with its terms, and purchased by dcfenda ~t trustee for 
$3,500, and deed made to it 17 June ,  1927. 

I n  R a p '  11. Coleman, 192 N. C., a t  p. 233, speaking to the subject: 
"Our coiic~lusion is in agreement with former decisions of his Court. I n  
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K i f c h i n  v. Grand!],  101 N .  C., 86, it is said that where several notes clue 
at different dates are secured by a mortgage or deed in trust wherein it 
is provided that  upon default in the payment of any one of them the 
mortgagee or trustee may sell, and he does sell after the first note is due 
and before the maturi ty of the others, the proceeds must be applied 
ratably to all the notes remaining unpaid. To the same effect is 1Vhiir-  
head v. N o r r i l l ,  108 N. C., 65." 

I t  is contended by plaintiff "Thp transferee of said first maturing 
note is entitled to priority and preference over defendant's transferer to 
the extent of the amount due on said note, and in accordance with the 
rulings in I l ' h i t ~ h ~ a d  T .  J Ior r i l l ,  108 S. C., p. 68, and E f J ~ c r i d q e  I*. 

V w n o y ,  74 K. C., 800." We cannot so hold under the facts and cir- 
cumstances of the ease. I t  is admitted that defendant was the owner 
of the three notes by transfer from the payee, Mary F. Edwards, execu- 
trix. Defendant transferred the note duc 1 January ,  1926, of $2,003, 
balance due on same $1,500, to plaintiff '(without recourse." The note 
on its face sho~ved "This note is secured by mortgage dced on real estate 
of eren datr." Plaintiff had notice from this of the terms of the mort- 
gage. IT-ilnn c. G r a n t ,  166 N. C., 45; .Ui77s v .  Kemp, 106 S. C., 309. 

I n  20 R. C. L., "Kotice," p. 353 : "Where a person is ctlargcd with 
notice, or actually knons, of an instrument, hc is  also cliargcd with 
notice of all facts appearing on the face of the instrument or to the 
knon~ledgo of which anything there appearing would conduct him." 

Plaintiff became hound by the terms of the n ior tgag~.  I n  matters of 
this kind, partics may contract as they see fit, but the sale by defendant 
to the plaintiff of the note gare  him, under the terms of the mor tgag~ ,  
a right to pro rate  and no more. I f  defendant had endorsed the bond, 
nothing else appearing, it may be i t  might then b: liablc as an endorser, 
but it did not do this. Tlic note Tvas signed "without recoursc," and it 
shared with defeudants' notcs, under the trrms of the mortgage, on a 
pro r a f a  basis. The  facti  are meagre in tllc Etltri ' idgc case, s u p r a ,  and 
lve cannot find where it lias ever been cited. I t  may be rioted in that 
case the bond was assigned, but not "without recourse," and the pro- 
visions of the mortgage are not set forth. The  dictum in the IT'l t i f~libad 
case is as follo~vs : "If the payee himself held the later bonds unassig~~ed,  
in a contest between liim a ~ i d  the holder of the earlicr bonds assig~led 
by him, the assignees of the earlier bonds would be entitled t o  be p a d  in 
full  b y  c i r f u e  of t h e  l i a b i l i f y  by  reason of t h e  rndorsemenf ."  (Italics 
ours.) But  the endorsement here was ('without recourse." 

The  dictum in the 1T 'h i f~head  case, under the provision in  the mort- 
gage and facts in the present case, is  not contrary to the position here 
taken. I t  may be noted that  the able counsrI for plaintiffs in the first 
con~plaint  prayed "Judgment against the defendants in the sum of 
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$934.54, with interest thereon f r o m  4 J u n c ,  1927 (da te  of sale 23 M a y ,  
1927))  tha t  said s u m  he declared a t rust  fund  i n  the  hands of defendants 
and tha t  they be required to p a y  the  same over to plaintiff, together with 
the  costs of this  action." T h i s  p rayer  was  f o r  the pro w t a  amount. 

I n  the  amended complaint they p r a y  f o r  judgment against  the defend- 

a n t  f o r  the  s u m  of $1,500, etc. Mat te r s  of this  kind a r e  largely con- 
t rac tua l  a n d  on the  facts  of this  case we think the f u n d  f r o m  the  mort-  
gage sale should be prorated. 

F o r  the  reasons given, the  judgment  of the court  below is 
Modified a n d  affirmed. 

(Filed 22 Octot~er. 1930.) 

1 .  Banks and Banking J a-It will be presumed that Caqoration Com- 
mission approved of consolidation of banks under C. !3., 217(k) .  

\\'here under the proriaions of C. S., 2 l i ( k ) ,  a State bank under juris- 
diction of the ('orporation Conunissio~~ has transferred ts assets to all- 
other State bank, the latter assuming the former's liabilities under :I 

consolidation ngreenleut, it will be presu~uetl t11:lt the Corporation Com- 
mission had notice or knowledge of t h r  transiwtion coming within tlit, 
scope of its duties, rind had approved of t l ~ c  tranrnc.tion as tlle statotr 
requires. 

2. Banks and Banking H a-Right to assess stockholders for statutory 
liability held barred by lapse of time in this case. 

Where a State bank transfers all its assets to  nothe her State bimk which 
:tssumes the former's 1ial)ilities. effecting :I co~lsolidation nntl(!r tllr pro- 
visions of C. s., 21i (k) .  nntl the transferee Iunk lnter hecomes insolvent. 
tind is tliken over by the C'orporation Commission as  liquichting agent, tl~c, 
right to msess the stockholtlers of the trwnsfrrer b ~ l l k  (11. their statutory 
liability to cover the deficiency in its assets to pay its lii~bilities, for whicl~ 
it was liable to the transferee bank under the agreement ,,f consolidation. 
is barred when the prcrceetlings for the assessment :Ire instituttvl morts 
thiln three years after the triinsfer. 111 the inst:~ut case, (2.  S., 240, i.q not 
r~pl)licilble, no receiver having been :rppointed for the trnnsferer bank. 
: ~ n d  the transfer being made before the eniicstment of c*l~apter 11::. I'ubiic 
I.:IWS of 1n"i. As to \vh?ther tlw ( 'o rpor i~ t io~~ Co~nn~ission 11:ltl th t~  ~ ) I W ( > I '  

to t:~li(' ~)osswrio~l  of the transferrr l ~ i u ~ k ,  q ! c c r 2 w ?  

,~I 'PEAL by t h e  Corporat ion Conlniissior~ of K o r t h  3 a r o h a  from 
,judgment of Grad!y. .T.. a t  Chambers ,  13 June .  1930. From D r r ~ m .  
Affirmed. 
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This is a proceeding for the assessment of stockholders of the Bank 
of Beulaville on account of their statutory liability. C. S., 218(c), sub- 
section 13. 

Pr ior  to 21 December, 1926, the Bank of Beulaville, a corporation 
organized under the laws of this State, was engaged in the banking 
business a t  Beulaville, Duplin County, N. C. On  said day, the said 
corporation transferred i ts  assets and liabilties to the Farmers Bank 
and Trust  Company of Wallace, in said county, as i t  was authorized to 
do by the lam then in force. Section 12, chapter 4, Public Laws 1921. 
The corporation was not formally dissolved, but i t  ceased to do business 
on said day, and since said day i t  has had no  assets, and has done no 
busiuess as a bank or otherwise. 

The  Farmers  Bank and Trust  Company has paid all the debts and 
liabilities of the Bank of Beulaville, but has not collected from the 
assets transferred to i t  by said bank, sufficient sums of money to reim- 
burse itself for all the money paid out for that  purpose. There are 
balances now due to the Farmers Rank and Trust  Company on account 
of the debts and liabilities of the Bank of Beulaville, which it has paid 
by reason of its agreement with said bank, a t  the date of the transfer of 
its assets to the said Farmers Bank and Trust  Company. The  directors 
of the bank of Beulaville guaranteed that  the value of its assets was 
sufficient for the payment of i ts  liabilities, and executed a bond to 
indemnify the Farmers Bank and Trust  Company against loss by reason 
of its payment of the debts and liabilities of the Bank of Beulaville. 

I n  May, 1928, the Farmers Bank and Trust  Company closed its doors 
and ceased to do business. Under thc provisions of C. S., 218(c), the 
Corporation Commission of North Carolina took possession of the 
Farmers Bank and Trust  Company for the purpose of liquidating its 
affairs. The said Commission is now engaged in such liquidation. 
Among the assets of the Farmers Bank and Trust  Company, now in the 
hands of the Corporation Commission, is its claim for sums of money 
paid out by it on account of tlie debts and liabilities of the Bank of 
Beulaville, i n  excess of sums collected from the assets of said bank. 

On 10 February, 1930, the Corporation Commission of North Caro- 
lina filed in the office of tlie cIerIr of thc Superior Court of Duplirl 
County notice that  under and by virtue of subsection 3, C. S., 218(c), 
the said Commission had taken possession of the Bank of Beulaville, for 
the purpose of its liquidation, "for the reason that  on or about 21 De- 
cember, 1926, the said banking corporation began st voluntary liquida- 
tion of its affairs, and that  said voluntary liquidation has been com- 
pleted save and except as to its liability to the Farmers Bank and Trust  
Company of Wallace, S. C., and for the reason that  the Bank of Beula- 
d l e  cannot now meet the said liability." 
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On 19 April, 1930, the Corporation Commission filed in the office of 
the clerk of the Superior Court of Duplin County notice that  the said 
Commission had assessed each of the stockholders of the Bank of Beula- 
ville the full amount for which the said stockholder w,is liable under 
219(a).  The  said clerk of the court recorded said assessments on the 
judgment docket in his office on 30 April,  1930. I n  apt  time, in accord- 
ance with the prorisions of subsection 13  of C. s., 218(c), certain of 
said stockholders appealed from the assessments made against them to 
the Superior Court of Duplin, contending that said assessments are 
invalid, for that  the Corporation Commission had no poxer to make the 
same, and that  i n  any event, the right to make said assessments was 
barred by lapse of time. Upoh the hearing of said appeal, the facts were 
found by the court, and on these facts the court was of opinion that  the 
assessments could not be sustained. I n  accordance with this opinion, 
i t  was ordered and adjudged that  the assessments be canceled by the 
clerk of the Superior Court of Duplin County, on the judgment docket 
in his office, and that  same be stricken from the records in said office. 

From this judgment the Corporation Commission appealed to the 
Suprema Court. 

I .  M.  Bailey and Beasley & Stevens for Corporation 17ommissiorr. 
R. D. Johnson and J .  T.  Gr~sham, Jr., for sfocbho1der.r. 

CONNOR, J. The statute applicable to the Bank of Beulaville O I I  

21 December, 1921, and to other banks doing business ill this State a t  
said date, with respect to a transfer of its assets and liabilities by one 
bank to  another bank, is  section 12 of chapter 4, Public IJaws of North 
Carolina, 1921, now C. S., 217(k). I t  is  provided therein that  "a bank 
may consolidate with o r  transfer its assets and liabilit es to another 
bank." I t  is further provided therein that  "no such consolidation or 
transfer shall be made without the consent of the Corporxtion Commis- 
sion." There is no finding of fact in the instant case, that such consent 
was sought or obtained. I t  is, however, alleged by the stockholders of 
the Bank of Beulaville, and not denied by the Corporatiou Commission, 
that the transfer of its assets and liabilities by the Bank of Beulaville 
to the Farmers Bank and Trus t  Company, on 21 December, 1911, was 
made with the consent and approval of the Corporation Commission. 
Both the Bank of Beulaville and the Farmers Bank and Trus t  Compcny, 
a t  the date of the transfer, were under the supervision of the Corpora- 
tion Commission. I t  must be presumed that  in the perfcrmance of its 
duties as prescribed by statute, the Corporation Commission had knowl- 
edge of the transfer. I t  will not be presumed that  a State agency, such 
as the Corporation Commission, with knowledge that  the transfer had 
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bren made, and that the Bank of Beulaville had ceased to do business. 
permitted the transfer to become effective, without its approval. Ran?, 
I . .  Bank. 193 N. C., 477, 152 S.  E., 403. Under the statute, the consent 
:111d approral of the Corporation C'ommissior~ could be given only after 
an esamir~ation of both banks by the Corporation Cominissioii had dis- 
calosrd that the interests of depositors, creditors, and stockholder. would 
I F  protected, arid that thc transfer was for legitimate purposes. I t  i i  
finally provided by the statute that "in case of either transfer or con- 
solidation the rights of creditors shall be preserved unimpaired, and 
the companies deemed to be in existence to preserve such rights for thrre 
pa r s . "  The  implication is, that  after the espiratioil of three yeart. 
from the date of the transfer, thc esistcnce of tlic corporation nraking 
thc transfer ceases, at least in so f a r  as creditors are colic-crnd. Thr 
c ~ r d i t o r s  of a bank whic l~  has t ra~~sfer rer l  its assets am1 liabilities to 
another hank, undcr the authority of the statute, aiitl t l~ose claiming 
undcr them, are therefore barred from maintaining any actiou or pro- 
weding against the bank or its stoclrhold~rs after the espiration of thrcr 
rears from tho date of the transfer. 

While probably not applicable to thc instant case, bcrause not ell- 
acttd until a f t w  thci transfer involved herciir, srle scctioi~ 4, chapter 47. 
Public Laws 1927,  as amcntled by chapter 73 ,  Public Laws 1969, wliereilr 
it i.; prorided that  the purchasing hank ulay irlstitute suit against the 
.tuckholders of the selling bank to recovrr amounts due on their statu- 
tory liability at any t i m ~  within tllrrc ymrs  from t h ~  date of the salr, 
and transfer. 

Prior to the e~~actmct i t  of clmptrr 118, Puhlic Laws of S o r t h  C'arolina, 
1927, now C. S.. 21S(c), subsectioi~ 13, thc C'orporation Con~mission had 
1 1 0  poner, by a s s t s n m ~ t ,  to eriforce the statutory liability of stoclrl~olders 
of a banking corporatioli orgaiiizcd under the laws of this State. I t  linci 
poner only to take possession of such~corporation, upon certai~r contin- 
gencirs, and to apply to a court of cornpctent jurisdiction for the ap- 
pointment of a receiver of the corporation. Tlie receiver appointed by 
the. court, and subject to its jurisdiction, had power to enforce the 
ztatutory liability of the stockholders by applying to the court to make 
ilssessnients against them. Corp. Corn. r. Jlurphey, 197 3. C., 42, 147 
S. E., 667; L'orp. ('om. 1;. Bard.. 193 3. C., 113, 136 S. E., 362; C o r p .  
('om. Z-. Bank, 192 5. C., 366, 135 S. E., 48. After the assessments had 
been made by the court, an  action by the receircr for judgment against 
the stockholders for the amounts due by them was not barred until the 
t+ration of ten years from tlit date of the assessment. C. S., 240. 
See Litchficld c. Roper, 192 X. C., 206, 134 S. E., 651. 111 the iristant 
vase no receiver has been appointed, and C. S., 240, is not applicable. It 
is applicable only to an action brought hy the receirer of an insolvent 
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banking corporation t o  recover judgment f o r  t h e  arnount d u e  by a 
stockholder on  a n  assessment made  against h i m  by a lzourt, under  the 
procedure which obtained i n  th i s  S t a t e  p r io r  to  the  enactment of 
chapter  113, Publ ic  Laws 1927. 

Whether  o r  not t h e  Corporat ion Commission has t h e  power, under  
C. S., 21S(c)  to  take possession of a b a ~ t k i n g  corporat ion organized 
under  the  laws of this  State ,  which prior  to  the enact n e n t  of chapter  
113, Publ ic  Laws  of 1927, h a d  with i ts  consent and  approval  t ransferred 
al l  i t s  assets and  liabilities t o  another  bank, a n d  ceased t o  do business, 
a s  authorized by statute, a n d  t o  proceed with the liquidation of such 
corporation, need not  be decided i n  the  instant  case. I n  a n y  event, this 
proceeding against the stockholders of the  B a n k  of Beulaville cannot be 
maintained,  f o r  t h a t  the proceeding n a s  not begun bn t i l  more than 
three years  h a d  elapsed f r o m  the  date  of the t ransfer  by t h e  B a n k  of 
Beulaville to the  F a r m e r s  B a n k  a n d  T r u s t  Company of d l  i ts  assets and  
liabilities. T h e r e  was  no e r ror  i n  the  judgment. 

G. 11. IVII\'FI<EE, ADMIXISTHATOR OF W. C .  \\'ISD'L{b:E, DECEASED, \- 

SEAHOAIID AIR LISE R.IIL\T'.IY C'OJIPAST. 

(Filcd 22 October, 1030.) 

1. Railroads D c-Evidcnce of railroad's negligence in r~ausing death to 
prrson on tracks held insufficient to be submitted to I he jury. 

Where. in an actiou  g gain st n 'ailroad colnpauy for clamages for tlir 
negligent killing of the plaintiff's intestate, the evidenc~? tends to shu\v 
that the intestate w;is employed as  a ~vatchm:l~t a t  a public crossing 
where the tlefelitlant 1i~1d several tracks, tlint innuediatcly after stopping 
work a t  night the plaintiff's in test at^, instead of leaving by u ~ t r e e t .  
:Issumed to walk up tlie tlefrndnnt's tr:lclis. t111tl IWS killrtl by defcntlnnt'h 
~lortllbountl passenger train rul~nili; on  the track for so~~tlibountl traius. 
that the cl~ange in the w e  of the tracks was made nrcc'ss:iry by co~iclitio~~ 
of the track ahend, alld that the train which struclr tlie intestate had its 
heatlligl~t lit and giive all the usual warnings and sigllals, u~ltl  thnt then> 
were several places which the illtestate could have reacl~ed and bee11 in 
safety, is R e l d ,  insufficirnt to establish the alleged ~lcgli&:ence of the de- 
fendant in running its ~lorthbountl train 011 its soutllbo~nil trn& without 
notice to the intestate, as a l)rosirnnte cause of the injury, and defend- 
allt's motio~i as  of nonsuit was pror~erly granted, there beilig no evitlencc 
that the defendant was under duty to  warn the i~l testat t  of the change, 
arid there being evidence that the intestate knew or should have known 
thereof. 
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2. Segligence B b--Where rviclence fails to establish plaintiff's negligence 
as proximate muse  of injury, uonruit is prolwr. 

In an actio~i to recover clamages for :In :tlleq~il n~gligrnt  injury, the* 
ylni~rtiff must est;lhlisli thc nllrgal ncyli-rncc of the d~l'oncla~it a s  tlita 
proximate c3ause uf the i n j u r ~ ,  and where the evidence leads only to con- 
jecture ant1 spwnlation the clefel~tlant's ~ n o t i ( ~ ~ r  :IS of nonsuit is ~ ~ r o p t ~ l y  
2lllo\v~(l. 

3. Master and Servant E +Under Federal Employers' Liability Act an 
employee assumes ordinary risks and obvious negligence of defendant. 

Cnder tllr E'ecleral Employers' 1,iability Act  an erul~loyre not o~rly as- 
suu~es tllc orclinary risks of his c3mplayninlt. but :11so snc.11 risks :IS ; ~ I Y .  

clue to the tlcfend;trit's 1wgligencc3 n-lien the. :Ire ol)vionsly l;no\r~r t ~ r l ~ l  
appreciated by him. 

4. Same-Evidence of rnlployce's assumption of risk held sufficient to 
sustain defendant's motion as of nonsuit. 

Where in an action nnclrr the I.'edcr;tl I:,mploycrs' Li:il)ility Ac.r  tlttbrt~ i b  
evidalce t h a t  the plaintiWs intrstntr chtrsc to  walk along the  tlf~fentl:i~lt '~ 
tracks. when he migl~t hare n w l  :I public street, that hc n.:ts :l\v:trr of 
the apl~roacli of drfentlnnt'a train, that there \rclre sevt)r:ll 1)l;icw of safety 
;11ong the tr:lc~lc. :~ntl that lip must 11:lve rc:~lizrvl the ilanjz'r. he is tlrenirvl 
to hnre ass~umetl thr risk of illjury. xntl his ;~tlniinistr;~tor 1n:l.v ~ io t  rcc.ovcsr 
against the ri~ilrr~xd 011 the grountl t11:tt the intest:ltr was srrnc.li Iry ;I 

northbountl tr:tiu 1111 tlic so~ithl~onnd tracak, it not twin:: sl~o~vtr tl1:tt thc, 
~leferida~it s111,nltl linvr warned the in te~ ta te  of the changc i n  tbr, sc.liednlc~ 
made necessary I I ~  rrpiiirs. ant1 there lreing further rvitlc~ncr tlrwt thts 
i n t ~ s t a t e  knew or sliould 1l;lre known of thr clinngr. 

.IYPEAL by plaintiff f roin D a n i ~ l s .  , I . ,  a t  March  Term,  1930, of K A K L  
\ffirmrd. 

Thc plaintiff brought suit to  recover clamages f o r  the death of his  
illtestate alleged to have been caused by the negligence of the clefendant. 
. i t  t h e  close of the plaintiff's c~rictencc' thc. action \vas cl iwliss~d as  in 
(*use of nonsuit a d  the plaintiff appealed. C. S., 5 6 7 .  

f ' l y d c  .I. Douglass a n d  7'hos.  fi. R~cffin f o ~  u p p e l l a n / .  
Murray Allen for a p p ~ l l r r .  

. h s ~ s ,  J. T l i ~  death of the  plaintiff's intestate orcurred a few 
~ r ~ i n u t e s  a f te r  ten o'clocak a t  night  on 15  .\ugust, 1929. Hc was em- 

ployed by the defendant as  ex t ra  watchmi111 a t  Johnson S t re r t  crossi~rp 
in  the  city of Raleigh and  was  charged with tlic d u t y  of preventing per- 
mis and  v ~ h i c l e s  f r o m  going upon  t h r  clefendant's track5 w h ~ n  t ra in<  
were approaching. H i s  hours  of service were between two i n  the af ter-  

noon and  ten a t  night.  H e  l i d  on Gleliwood A l v e ~ ~ u e  and  a t  the timf> 
of his  death was on his way homo. 

,It and  near  the place of the accideut the defendant has  three parallel 
t racks :  on the  east is the northhound track:  weqt of it. t lw southbound : 
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and west of the southbound track is another known as I he cinder track. 
They run north arid south and are intersected by several streets in the 
vicinity, wliieh extend east arid west. 

A clerk in  the defenclant's storeroom at  john so^^ S twr t  saw the de- 
ceased leave his station on thr  north side of this street t n d  walk toward 
the south on the railroad yard. I n  a few millutes the drfcndant's north- 
bound train ran  in on the southbound track;  "the bell rang, the whistle 
blew, and the train stopped in about two and a half cat lengths." The  
body of the deceased was found between the southbounS track and the 
cinder track, 230 feet north of the xorth Street crossil~g arid 350 or 
300 feet from the crossing a t  Johnson Street. 

For  several years the defendant's employees had beer1 accustomed to 
use the railway tracks and the space between the tracks in going to and 
from their work. Between the nearest rails of the two tracks the dis- 
tance is about s i s  feet arid brtween the elids of the cross-ties about four. 
Several witnesses testified that  a person can walk betwecw the tracks in 
no danger of lseil~g struck by a passing t ra in ;  but there is evidence that 
i t  would be inipossiblc for one to stand betueen the tracks without 
being struck if a train passed by. I t  mas testified t l ~ t  the deceascd 
could have reached his home by going on Johnson Stree,  without wallr- 
ing on the roadbed; also that  Johnsou Strert  is  not ill good condition. 

The  northbound train customarily used the east or no~thbound track, 
but on this occasion i t  ran on the west or southbound t r i~ck  because the 
colistructiori of an underpnss a t  Peace Strcet riiade its uqe necessary. 
X person standing on either track near the place of the accident and 
facing the glare of the headl'ght on ail engine coming 'rom the south 
could not definitely de t e rmin~  the track the train was on. But ''there 
was room to gr t  entirely off the tracks on the south side." 

I t  was in evidence that  tlw speed of the train was 33 or 40 miles an 
hour ;  that a signal was givcn a t  Jonrs  Street four or five blocks away; 
that the ~ioise was heard a t  this distance; that t h r  train was known to  
be coming wllcn 1,680 fcet distant;  and that the hcll wac, ringing wheli 
the train ran into the yard. The headlight was burnirg. -1 witness 
testified that  from thc place where the body of thp tleceased was found 
one could see the lieadlight 500 feet an'ay, and that there were several 
contiguous places of safety. 

Actionable negligence involves three essential elerrients: the existencr 
of a duty on the par t  of the defendant to protect the plaintiff from 
in jury;  failure of the defendallt to pe r fo rn~  this duty ;  and injury to 
the plaintiff proximately resulting from such failure. 

Granting that there is evidence of negligmce in  the operation of the 
train in breach of the city ordinance, or  in disregard of the duty to give 
the usual signals, or a t  an excessive rate of speed, we do not discover 
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any sufficient evidence that  any of these alleged acts was the proximate 
cause of the intestate's in jury  and death. Rowers v. R. R., 144 S. C., 
684; Clark v. W r i g h t ,  167 N. C., 646. 

I t  is contended, however, that  the defendant was negligent in that, 
without notifying the decrastd, i t  operated the northbound train on the 
southbound track contrary to an established custom to run tlie north- 
bound train on the northbound track. In considering this position a.cJ 
must keep two facts in mind:  (1) the deceased was employed to keep 
watch a t  a crossing; ( 2 )  the use of the southbound track mas necessary 
while the underpass a t  Peace Street was under process of construction. 
It does not appear how long the northbound train had bwn using the 
southbound track;  but it does appear that it was the duty of the de- 
ceased to watch the Johnson Street crossing, to notify pedestrians, and 
to hear approaching trains. Thrre  is some evidence t h a t  it was his 
duty to know what track the train was on. X o  rule of the defendant is 
shown that  matchnien must be notified when a train is transferred from 
one track to another and no authority is cited by tlie appellant requiring 
i t  as  a matter of law. 

The appdlant  tits L\-et~l York  Cont. R. Co. 2.. Marco ,~e ,  281 U. S., 
345, 74 Law Ed., 419; but i n  that  case thrre was evidence of a sgsten~ 
or custom in t h ~  roulidhouse of giving warning to the men employed 
about the engines when they were to be removed from the roundhouse, 
by posting the time of removal on a blackboard located on the insid? of 
the o u t ~ r  wall of the roundhouse. The warning was required for thp 
specific protection of the deceased and other employees nliost. place of 
work was such that  any niovement of the engine without waruing wa.j 
dangerous to life and limb. I n  the conflict of evidence i t  was held that 
the inferencc~ to be drawn x a s  for the jury. That  case is not dccisive 
in the present appeal. 

The  evidence does not disclose the proximate cause of the plaintiff's 
death. and an effort to determine the exact circumstances undcr which it 
occurred leads us into the field of conjecture or speculation. . l u s t i n  7. 

R. R ,  197 N. C., 319; Ellioft v. R. R., I50 U. S., 243, 37 Law Ed., 
1068; Toledo, S f .  L. d 11'. R. C'o. v. A l l ~ n ,  276 U. S., 165, 72 Law 
Ed., 513. 

I f ,  as the appellant contends, the defendant was engaged in and the 
deceased was employed in interstate commerce, tho nest qurstion is 
whether according to the evidence the intestate assunled the risk of his 
injury and death. Under the Federal Employers' Liability Act the 
employee assumes, not only the ordinary risks of his employmelit, but 
such as are extraordinary or due to the negligence of his employer whe~r 
they are obvious or fully known and appreciated. Delaware, L. R. W. 
L. Co. v. Koske, 279 U. S., 7, 73 Law Ed., 578. I f  the plaintiff's evi- 
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tlence discloses assumption of risk the actiou should be dismissed. 
P o t t e r  v. R. R., 197 h'. C., 21 ;  flinson v. R. R., 172  3. C., 646. T h e w  
is n o  reason to doubt  t h a t  t h e  deceased knew the t ra in  was approaching 
or t h a t  lie was i n  a place of danger, o r  tha t  there wcrc several ways of 
escape, o r  t h a t  walking on or  near  ei ther  t rack was, u ~ d e r  thc circum- 
stances, a perilous undertaking,  a n d  under  these condilions he  must  be 
deemed t o  have assumed t h e  r isk of in jury .  Toledo, Sf. L. LE TI'. R. Co. 
P. Allen, supra; C. d 0. R. Co. u. Sixon, 271 U. S., 218, 70 L a w  Ed. ,  
911. I f  the deceased was i n  the service of the  defendant  a t  the t ime 
of his  i n j u r y  he  was employed i n  inters tate  commerce; if his employ- 
ment  h a d  ceased we  a r e  of opinion tha t  upon al l  t h e  evidence the re- 
c20very of damages should be denied. I n  a n y  ~ i e w  of the case the judg- 
ment  mus t  be affirmed. 

J u d g m e n t  affirmed. 

1. Invurance S a-Evidence that cause designated in policy was efflcienr 
Cause of loss held sufficient to be submitted to the jury. 

TYliere ill an action on a policy of insur:ulce covering loss to propert) 
from windstorms there is evidence tending to show that a windstorm was 
the dominant, efficient cause of the loss, but that sno\v was :L contributing 
cause, tlie evidence is properly submitted to the jnry, it  bc'iug ortli~~nril).  
kufficielit if the cause tlesiguatetl in t l ~ c  11oIic.y is the tlominant, t~tticieilt 
ciluse of the loss. 

a. Interest A a-Where in an action against an insurance company the 
verdict does not award interest, interest is prrgablt- from date of 
verdict. 

Where in all t~ctioii o ~ i  :i p o l i c ~  of i~~suriilicc> covering loss to proyert). 
from windstorms the verdict of the jury does not award interest tlitller i ~ s  
snch or ns n part of tlie dnmng?s. the juclgn~ent slloultl award inrerest 
fro111 the date of the verdict and not from the dxte o f  tlie t lestr~~ction of 
the property by the c:lnse tlesig~lt~tcd i l l  tl~cb ~lolic~y, and wherc~ t11e jntlg- 
lnent 11w:1rt1s iilt?wst from the lntter elate thr' cnwr  will 11t. 11111tlifie~t1 wntl 
nfiirmecl. 

- \PPEAL by d e f e i ~ d a n t  fro111 J o h n s o n ,  Speciul  Judge, l n d  a jury, a t  
.June Term,  1030, of D ~ K I I A M .  Modified and  affirmed. 

The issues submitted to  t h e  j u r y  and  their  a n s ~ v e r s  thereto n.rlre ti- 

follo~vs : 
"1. W a s  tho plaintiff's building damaged by windstorrl as  alleged ill 

the complaint ? Answer : Yes. 
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2. I f  so, what amount is the plaintiff entitled to recover of the de- 
fendant? Answer : $1,066, with interest from date." 

The court below rendered the following judgment : ('This cause com- 
ing on to be heard before his Honor, Thomas L. Johnson, and a jury, 
a t  the June ,  1930, Term of Durham Superior Court, and the jury 
having answered the issues as set out in the record, i t  is therefore up011 
rnotiou of counsel for the plaintiff ordered, considered and adjudged 
that  the plaintiff have and recover of the defendant the sun1 of $1,066, 
together with interest thereon from 2 March, 1927, until paid, together 
with the costs to be taxed by the clerk." 

Defendant made nunlerous exceptions and assignments of error and 
appealed to the Supreme Court. 

Fuller, Rcade & Fuller for plaintiff. 
J f c L ~ n d o n  & Hedrick for defendant. 

CLARKSON, J. This action was here before, 198 N. C., 572. This 
Court said, a t  p. 574-5: "The plaintiff's allegation is susceptible of the 
interpretation that  the fall of the roof was caused by the wind and the 
accumulation of snow upon the house. I f  the jury should find from 
the evidence that  the windstorm was the efficient cause of the damage 
and that  the snow Tvas contributory, the combined effect would be 
attributed to the efficient cause, upon the principle that 'it is generally 
sufficient to authorize a recovery on the policy that  the cause designated 
therein was the efficient cause of the loss, although other causes con- 
tributed thereto.' 17  C. J., 694." 

Defendant says: Upon the entire record i t  is respectfully submitted: 
"I. That  the defendant is  entitled to a judgment as of nonsuit. 2. That  
if the defendaut is not entitled to a judgment as of nonsuit, a new trial 
should be awarded the defendant for errors committed during the course 
of the trial, as set out in the defendant's brief." 

We cannot so hold. We think the evidence sufficient to be submitted 
to a jury. We see no prejudicial or reversible error committed by the 
court below during the course of the trial. There is no new or novel 
proposition of law presented on the record. The  court below tried the 
- - 

case in conforniity with the opinion heretofore rendered in this action. 
There was a n  ar ray  of witnesses on both sides, eighteen examined for 
plaintiff and twelve for defendant. Plaintiff contended i t  was a mind- 
storm that  destroyed the building. Defendant contended i t  was the 
weight of snow which accumulated on the building, as a result of the 
snowstorm, and that  it was not a windstorm that  destroyed the build- 
ing. It was a question of fact for  the jury to  determine, and they have 
decided the facts with plaintiff. 
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The rerdict of the jury was "$1,066, with interest from date." The 
amount sued for was $1,066.54, with interest from 2 Xarch,  1927, the 
date of the destruction of the property. From the verdict, the judgment 
is not justified. The judgment should have been rendered from date the 
verdict was rendered, not from the time the property W E  s destroyed. 

I n  Inmrance Co. v. R. R., 198 5. C., at p. 519, citing numerous 
authorities, is the following: "The jury awarded no interest, either as 
such or as a part  of the damages, hence, under our decisions, the dam- 
ages fixed by the jury, being, as they are, for tortious or wrongful de- 
struction of property, do not, as a matter of law, bear interest until 
after judgment." The judgment in the court below is 

Modified and affirmed. 

J. 11. STOltT 1.. W. 1% SLADE, ADMIXISTRATOH OF W. 1:. SLADE, ANI) 

C. E. KEKKODLI.;. 

(Filed 23 October, 1930.) 

Mortgages C c-Prior registered mortgage marked upon its face "second 
mortgage" is prior to mortgage A r s t  executed and l a k r  registered. 

No notice, however full and formal, can replace the statutory notice of 
registration as against creditors or purchasers for ralne, C. S., 3311, and 
wliere a mortgage oil lands is esrcuted ant1 delivered, but not registered 
until after the registration of ti later esecutrd mortgage, the prior regia 
teretl niortgage is a first lien on the land, and it is not snflicient to 
clicil~ge this result that  the prior registered rnortgage mas marked upon its 
face "second mortgage." Nor can notice aliunde advantc~ge tlie holder of 
tlie mortgage first esecutetl. TVil1iom.q v L w i s ,  158 R'. C..  571, citcd ant1 
tlisti~iguished. 

APPEAL by defendant, C. E. Kernodle, from Hartis J. ,  at  Second 
May Term, 1930, of ALAMANCE. 

Civil action for debt and to foreclose mortgage allegcbd to be a first 
lien. 

The facts are these: 
1. On 26 June, 1928, W. E. Slade (now deceased), being indebted to 

the plaintiff in the sum of $1,400, as evidenced by his promissory notes, 
executed and delivered to the plaintiff a mortgage on certain real estate 
in Alamance County, to secure the payment of said notes a t  maturity. 

2. This mortgage was immediately filed for registration in the office 
of the register of deeds for Alamance County and spread upon the 
registry in  Book No. 105, page 180, but was neither indexed nor cross- 
indexed until 9 January,  1930, thereafter, the date of indexing and 
cross-indexing being noted on the index book. 
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3. I n  the meantime, betxeen the filing of plaintiff's mortgage for 
registration and i ts  indexing, the said Mr. E. Slade executed and de- 
livered to Dr. C. E. Kernodle another mortgage on the same property to 
secure an indebtedness of $1,500. This mortgage was duly register4 
and properly indexed 2 February, 1929. 

4. Immediately following the description of the property set out i n  
this instrument a re  the words "second mortgage." 

5. Tho jury returned the following verdict: "Did the defendant, 
C. E. Kernodle, take the mortgage mentioned in the answer subject to 
the lien of the prior mortgage of thc plaintiff, as alleged in the reply? 
Answer : Yes." 

From a judgment declaring the plaintiff's mortgage a first and prior 
lien and ordering that the proceeds arising from a sale of the property bc~ 
applied accordingly, the defendant, C. E. Kernodle, appeals, assigning 
as error the refusal of the court to instruct the jury, as requested, that 
upon all the evidence the issue submitted should be answered "So." 

Long & Allen and H.  J .  Rhodes for plaintiff. 
J .  Dolph Long for defendanf Rernodle. 

STACY, C. J., after stating the case: I s  a mortgage duly filed for regis- 
tration and spread upon the registry, but not indexed or cross-indexed 
as required by C. S., 3561, superior to the lien of a duly registered 
"second mortgage" on the same property? We think not. 

The indexing and cross-indexing of instruments required to be regis- 
tered is an  essential part of their r.egistration, Wes f  1 % .  Jackson, 198 
N .  C., 693; Heaton v. Heaton, 196 N .  C., 475, 146 S. E., 146; White-  
hurst v. Garrett, 196 N.  C., 154, 144 S. E., 835; Clentenf 2 ) .  Harrison. 
193 N. C., 825, 138 S. E., 308; Hank v. / lawington,  193 K. C., 625. 
137 S. E. ,  712; TVilkinson v. Tl'allace, 192 K. C., 156, 134 S. E., 401; 
Hooper v. Power Co., 180 N. C., 651, 105 S. E., 327; N f g .  Co. v. Nester. 
177 N.  C., 609, 98 S. E., 721; Fowle  1.. Ham, 176 N. C., 12, 96 S. E.. 
639; E l y  v. ~ V o ? m a n ,  175 K. C., 294, 95 S. E., 543. 

The bare appellation "second mortgage," appearing in the Slade-Ker- 
nodle mortgage, falls short of the requirements laid down in Hardy z3.  
Fryer, 194 N .  C., 420, 139 S. E., 833, for making it subject to the un- 
indexed Slade-Story mortgage. No  reference is made to the supposed 
first mortgage, nor is its holder identified, nor is the amount of it 
stated, all of which appeared in Bank v. Smith, 186 N. C., 635, 120 S. E., 
215, and Bank v. 'C'ass, 130 N .  C., 590, 41 S. E., 791, cases strongly 
relied upon by plaintiff. The present case, therefore, comes squarely 
within the decisions in Hardy v. Abdallah, 192 N. C., 45, 133 S. E., 
195, and Piano Co. v. Spruill, 150 N. C., 168, 63 S. E., 723, in which 
similar references were held to be insufficient to take the place of proper 
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registration of alleged prior encumbrances. See, also, Rla.cknal1 r .  
Hancock, 182 N. C., 369, 109 S.  E., 72. 

Xor  can notice aliunde to the holder of the "second nortgage" of the 
existence of a prior encumbrance avail the holder of the unregistered 
"first mortgage." C. S., 3311, i n  effect provides that  no deed of trust or 
mortgage shall be valid as against creditors or purchasers for value but 
from the proper registration thereof, and we have insistently held that  
no notice, however full or  formal, will suffice to  defeat (1 prior registra- 
tion. Ellington, v. Supply Co., 196 N. C., 784, 147 S. E., 307; Quin- 
nedy v. Quinnerly, 114 N. C., 145, 19 S. E., 99. 

The  case of Williams v. Lewis, 158 N. C., 571, 74 S. E., 17, cited by 
plaintiff, is not a t  variance with our present position. T h a t  decision 
was controlled by other principles. 

I t  would seem that appellant mas entitled to have the jury instructed, 
as requested, to answer in the negative the issue submitted. 

New trial. 

STh'I%: v. WILL SLOAK. 

(Filed 2'2 October, 1930.) 

1. Criminal Law I g-Instruction in this case as to admissions of defend- 
ant held not erroneous.. 

On defendant's appeal from a conviction of murder, his admission on 
cross-examination that he hnd been on the roads and "they claimed I took 
an automobile," is not sufficiently different from an instruction, "the de- 
fendant admits a criminal record more or less, and that he was convicted 
of larceny" to make the statement in the charge reversible error. 

2. Same-Misstatement of admissions of defendant in charge must be 
brought to court's attention in apt time. 

An error made by the judge in misstating exactly an :~dmission in his 
charge to the jury, must be brought to his attention in order to afford 
time and opportunity for correction. 

APPEAL by defendant from Grady, J., at  August Term, 1930, of 
PERSON. 

Criminal prosecution tried upon a n  indictment charging the prisoner 
with the murder of one Phcebie Gillis. 

The evidence on behalf of the State tends to show that  during the 
night of 9 April,  1930, or the early morning of 10 April, the prisoner, 
Will Sloan, a colored man, burglariously entered a dwelling-house in 
Person County, murdered Phcebie Gillis, oncL of the occupants therein, 
by shooting her in the back as she fled from his assault, or threatened 
violence, ravished Mary Lee Gillis, another occupant of ihe house, suc- 
cessfully made his escape, and was arrested some time thereafter. 
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The prisoner denied all kno~vledgr of the crime, and offered widence 
tending to establish an  alibi. On cross-esamination, he admitted that 
he had run away from South Carolina in  1925. "I ran away off the 
c~liain-gang. I was on the county roads of Riclimond County. They 
claimed I took an automobile. I h a ~ e  been up for recklcss driving and 
speeding, and on a charge of murder once, but was not convicted." 

Verdict: Guilty of murder in  the first degree. 
.Tuclgment : Death by electrocution. 
'rhe prisoner appeals, assigning errors. 

Attorney-Gcneral Brztmmitt and Alssistatzt .lttomcy-Getleral S a a h  for 
the Sta,fe. 

R. B. Dazves alld L'. I .  Satterficld for defendant.  

STACY, C. J., after stating the case: E r ro r  is assigned because the 
trial court, i n  charging the jury, stated "the defendant admits he has a 
criminal record. more or less: that a t  one time he was conricted of 
larceny," etc., whereas the admission made by the prisoner x a s  that he 
had been on the roads of Richmond County and "they claimed I took 
an automobile." Thrx assimmerlt is without merit. The court's state- " 
merit is warranted by the cross-esamination of the prisoner. There is 
no practicable difference between the defendant's testimony and the 
court's interpretation of it. For  the court to say that the defendant 
admitted he had been convicted of larceny when his admissioil was that 
lie had been on the roads charged with taking an automobile, could, in 
110 event, be held for reversible error. 

Furthermore, the prisoner having omitted to call the matter to the 
court's attention, at  the proper time, so as to afford an  opportunity to 
remove the objection, if any really existed, may not now, after verdict, 
challenge its correctness. Sf. c. Parkel. 198 S. C.. 620. a 

The remaining exceptions are equally untenable. 
No error. 

(Filed 2 October, 1030.) 

1. Criminal Law J *Notion to set aside judgment RS against the weight 
of the evidence is addressed to discretion of trial court. 

A motion to set aside a verdict in a erimillnl nc2tion on the ground thi.. 
i t  is against the weight of the evidence is addressed t o  the sound dis- 
cretion of the trial court, and h i 5  ;iction is not rrviewnhlr O I I  ;t[)geal ill 
the absence of abuse. 
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2. Criminal Law I f-Court has power to consolidate actions, and upon 
general verdict of guilty to enter jud-ment on each offense. 

Where the trial of two separate criminal indictments, are consolidated 
by the judge and tried together as authorized by C S., 46?2, and a 
general verdict of guilty is returned by the jury, the verdict will apply 
to each indictment, and judgment proi~ounced on one of them, but rsecu- 
tion suspended on terms agreed upon, and judgment and sentence en- 
tered as  to the other, is not objectionable on the ground that only one 
judgment should have been entered, and h i l d  further, tl e smtencrs being 
concurrent, the defendant was not prejudiced. 

APPEAL by defendant from Cranmer, J., at  April  Term, 1930, of 
B~un-smrcrc. N o  error. 

Attorney-General Brummitt and Assistant Attorney-General Hash for 
the State. 

R. d l .  Kermcn fov defendant. 

I ~ D A M S ,  J. TWO bills of indictment were returned against the de- 
fendant charging him with a ~ i o l a t i o n  of the prohibition law on 
5 August, 1929, and 30 March, 1930, respectively. ' Without objection 
the indictments were tried together, and on each the defendant was 
convicted. In the first, judgment was pronounced, but execution was 
suspended upon terms to which the defendant consented; in the second, 
the defendant was sentenced to imprisonment and to tht: roads. 

The record contains only two exceptions. The  first relates to  the 
refusal of the judge to set aside the verdict on the ground that  i t  was 
contrary to the weight of the evidence-a matter within the discretion 
of the judge and not reviewable on appeal when not abused. l l oke  v. 
Tilley, 174 N.  C., 658; Bailey v. Nineral Co., 183 N .  C., 525. 

The second exception is that  as both indictments wercb tried together 
only one judgment should have been pronounced. The defendant was 
tried upon distinct indictments which the tr ial  court was authorized to 
consolidate. C. S., 4622. 

Where there are several counts and each is for  a disiinct offense, a 
general verdict of guilty mill  apply to each and judgment may be pro- 
nounced on each count. S. v .  illills, 181 N. C., 530. I n  :my event since 
the sentences are concurrent the defendant was not prejudiced in this 
respect. 

No error. 
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STATE r. WILLIE JIASSEY. 

(Filed 22 October, 193C.) 

Crimiml Law L a-\There appral in capital case is not prosecuted accord- 
ing to Rules it will be dismisstd, no error appearing upon face of 
record. 

Where the prisoner conrictetl o f  a capital felony is allowed tu apl~enl 
In forma palcpct i u ,  and n n  agreed case on ;~l)peal has been filrtl, I)ut no 
further step'; taken, the al)pral will be tli.mis.ced on motion of the Attor- 
nrj-General for noncomp1i:lnce nith the 1:ules of Court governing ap- 
pe,:l\, after an e\amination of the record and thc case for snhutal~tial 
error. 

M ~ T I O X  by State to affirm judgment and dismiss appeal. 

Attorney-General Brunzmit t  and Assis fant  Attorney-General Nask  for 
the State .  

ll'alter B. Bass and Clarence L. L y n n  for defendant. 

S T A C ~ ,  C. J. At the l h y  Term, 1930, Durham Superior Court, the 
defendant herein, Willie Xassey, was tried upon indictments charging 
him (1 )  with the murder of one Floyd Moore, and ( 2 )  with the murder 
of one Dora Moore, which resulted ill convictions of murder in the first 
dcgree in the first case, and murder in the second degree in the second 
vase, aud a sentence of death pronounced on the capital conviction. 
From the verdict rendered in the first case and judgment entered thereon, 
the defendant gave notice of appeal to the Supreme Court, but this has 
not been prosecuted as required by the rules, albeit he was allowed to 
appeal in  f o r m  pauperis. 

The case on appeal mas settled by agreement 3 October, 1930, and 
filed here 11 October, 1930. Nothing more has been done. The motion 
of the Attorney-General must be allowed (8. v. Taylor ,  194 N. C., 738, 
140 S. E., 728), but this we do only after an examination of the record 
and the case, as the life of the prisoner is involved. S. c.  T17ard, 180 
N. C., 693, 104 S. E., 531. 

The assignments of error, appearing on the record, are without sub- 
stantial merit, hence the judgment will be affirmed and the appeal dis- 
missed. 

Judgment affirmed. Appeal dismissed. 
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- -- -- 
JIcCor I.. JUSTICE. 

(Filed 22 October, 1930.) 

1. Judgments:  K c--Judgment m a y  b e  s e t  rtside f o r  extrinsic f r aud ,  b u t  
no t  f o r  in t r ins ic  f r a u d  affecting m a t t e r s  i n  issue. 

Equity will not ordinarily set  aside a judgment for  intrinsic fraud ill 
the t r ia l  of the  action, such a s  h l s e  swearing, conrpiracg to defraud, etc.. 
since such matters relate to tlie i swes  joined in the  trial  and should havt, 
been met in the  trial  by tlie use of such diligence a s  i s  required of :I tle- 
fendnut, but a judgmeut may be set aside only for extrinsic f raud ur  
f m u d  rel:~ting to  mat ters  which a r e  not in issue and \rhich prevent tlic 
d e f e ~ ~ t l ; ~ n t  f rom p revn t ing  his defclise and which p r e w n t  a real c o u t ~ r t  
in the  trial  in which the  judgment sought to be vacated was rendered. 

2. Same-In t h i s  case  evidence w a s  t o  in t r ins ic  f r a u d  f o r  ~ v l ~ i c h  equi ty  
will  no t  s e t  a s ide  a judgment .  

\T'htlre ill a suit  t o  set aside a judgment obtained tigtiilist the drfendill~t 
for cr imini~l  conversation and the  alienation of the aff'ections of thc' 
plaintiff's wife, t he  nllegation and proof a re  tha t  the  kuls1)and aiid wif t~  
i111c1 others conspired together to conceal the fact  t ha t  the  liusbalid :lilt1 

wife continued to live together and tha t  he continued to  support her i~ll t i l  
the  action a t  lam had terminated contrary to  the rvidfmnce in t h i ~ t  v;i-r. 
with other ericlence of false swearing: H c l d ,  the allrgat ~ o r ~ s  and rvit1t~11c.t. 
a r e  to iutrinbic f raud for  which equity will not set tiside ;I j u d g m e ~ ~ t ,  i ~ l l i l  

judgmcnt a s  of   ion suit was  properly enterrtl. 

3. Samc-In a s u i t  to s e t  a sk le  a judgment  t h e  esc lus ion of f o r m e r  plead- 
ings  of t h e  pa r t i e s  t end ing  t o  show fa l se  swear ing  is immater ia l .  

While pleadings in a n  action may be cbonqwtent in proper ins ta i~crs  
upon nuother tr ial  between the same parties to contra'lict the  evidencr 
introduced in the  later action, i t s  esclusion is  immitteritt and not reversi- 
ble er ror  when the later suit  i s  in equity to  set aside the judgment in the 
former action, nnd the pleadings a r e  to matters constituting intrinsic 
f raud for which equity mill not g ran t  the  relief drmancled. 

4. Same-In a su i t  t o  se t  a s ide  a judgment  exclusion of w i d e n c e  t end ing  
t o  show int r ins ic  f r a u d  he ld  harmless .  

Slthougb the  declarations of one of the pa r t i r i  to t n u1ilswf111 toll- 
spiracg nre ordinarily admissible against  the other cclnspirators wliel~ 
made in furtherance of the common scheme, in :I w i t  to set aside a jutlg 
ment, t he  esclusion of a p a r t  of s depositiou relating to a consp i r :~~)  
between the  former plaintiff ant1 hif wife to  obtain milney by bringin:: 
snit  for  alienation of the aff'ections of the wife, is  to a n  agreemelit to 
commit perjury and is to intrinsic f raud for which equity mill not set 
aside n judgment, and held further, i t s  esclusion was  hrtrmlecs, the sub- 
stance of the excluded testimony beiug brought out on cross-examination. 
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3. Same-Newly discovered evidence will not be considered in suit to 
set aside n judgment for fraud. 

Xcwly discovered evidence is a ground for a motion for a new trial ill 

a n  action at law, and will not be considered in a suit in equity to set 
 side a jndgment for fraud, the newly discovered evidence heinq intrinsic 
to the issues inr-olved in the action a t  lam. 

6. Evidence D e - Testimony of commnnications between husband and 
wife held properly excluded in this case. 

In a wi t  in equity to yet aside a judgment rendered in an :wtion at 
I,IW for fraud, letters from the plaintiff in  the former action to h i \  ni fr  
re5pecting traud in that action are properly c.\;clntlerl \\lien the letterh arcL 
obtained by a third party with the concent of the wife, the letters bring 
p r i ~  ilcged communications. C S .  1901, ant1 i~ladmissillle again5t either 
the hnshand or the wife. 

.IPPEAL by plaintiff from l i a r w o o d ,  Special Judge,  at  October Special 
Term, 1929, of MACON. Affirmed. 

The suit was brought to set aside arid declare invalid on the ground 
of fraud and collusion a judgment r c c o ~ e r ~ d  against the plaintiff by 
Pc~rry  Hyatt ,  deceased. 

The plaintiff is  a resident of Macon County. The defendants are 
Perry  Hyatt 's administrator, his midon-, his mother, his brothers and 
~ i s t r r s ,  and the sheriff of Macon County. 

Pe r ry  Rya t t  and Annie Hyat t  were husband and wife. They were 
married in 1912. On 12 August, 1925, Pe r ry  Hyatt ,  then in the employ 
of W. L. McCoy, plaintiff in this action, suffered personal in jury  which 
rrsultcd in  partial paralysis. H e  died 24 March, 1927. No child mas 
t)orn of the marriage. Annie Hya t t  became pregnant i n  December, 
1923, and gave birth to a child in August, 1926. I n  June,  1926, her 
huqhand discovered her condition and she immediately left his hom'e. 
011 23 June,  1926, Pe r ry  Hyat t  instituted an action against W. L. 
SIcCoy to rccovcr damages for criminal coilversation with Annie Hyatt ,  
and the alienation of her affections. H e  was given a judgment which 
\vn\ affirmed on appeal to this Court. I i y a f t  v. McCoy, 194 N. C., 760. 
Esccution was issued and the plaintiff brought suit to set aside the 
judgment on the grounds above stated. 

A suinniary of the pleadings is necessary to an  understanding of the 
exceptions. The  plaintiff alleges that  Pe r ry  Hyat t  and his wife, aided 
by the defendants, other than Caroline Hyat t  and C. L. Ingram, 
foriried a conspiracy to cheat and defraud the plaintiff, and for this 
purpose caused an action to be brought against him in the name of 
Perry  Hyat t  for debauching Annie Hya t t  arid alienating her affections; 
that Pe r ry  Hyat t  recovered a judgment; that  an action was brought by 
Annie, whose complaint was demurred to and held to be insufficient; 
that the plaintiff phid Pe r ry  and his wife $2,000; that  in pursuance of 
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their conspiracy these two agreed to separate and live apart  until Perry's 
suit mas finally disposed o f ;  that  there was a pretended, but not an 
actual, separation between them; that  Pe r ry  provided for his wife 
money, board, and clothing; that her affections were never alienated; 
that some of the defendants kept away from the tr ial  three or four wit- 
nesses who were material for the defense and made arrangements with 
jurors to render a verdict favorable to the plaintiff in ihat  action; that  
the plaintiff (McCoy) mas diligent in his defense, but did not prevail 
bxause  of the alleged fraud and conspiracy; that  he  first learned of the 
fraud after the judgment of the Superior Court had been affirmed on 
appzal; that  the allegation that  Pe r ry  and his wife lived happily to- 
gether mas false, their marital  relations having previously been dis- 
turbed by her infidelity; that  two of the defendants intimidated the 
plaintiff's witnesses; that the plaintiff received information when Annit' 
instituted a proceeding against the administrator for a settlement of 
the estate; that  the alleged agreement between her and her husband mas 
a sham;  and that  the allegations in Perry's complaint, as well as his 
testimony a t  the trial, were fabricated and untrue. 

The  answers put in issue all the material allegation2 relating to the 
alleged conspiracy, fraud, deceit, interfering with  juror,^ and intimidat- 
ing witnesses and other allegations, the .establishment of which is neces- 
sary to enable the plaintiff to recover. Annie Hyatt  alleges in her 
answer that  she does not own or claim any interest in the estate of her 
husband. 

At  the close of the plaintiff's evidence the defendants moved to dismiss 
the action as in case of nonsuit. T h e  motion was allowed, and the 
plaintiff excepted and appealed upon assignments of error referred to 
in the opinion. 

'4. Hall Johnston, Edu:ar& & Leafhertcood and Xooc'y cg Jioody for. 
plaintiff. 

Bryson & B+yson and Geo. H.  Pat fon for defendant. 

ADAMS, J. This is  a suit in equity brought by the plaintiff to restrain 
the issuance of an  execution and to set aside a judgment recovered 
against him by Pe r ry  Hyatt ,  now deceased, in an action a t  law. The 
grounds upon which relief is sought are an  alleged conspiracy between 
Pe r ry  Hya t t  and his wife, aided by his brothers and sisters, who are 
defendants and who claim to be distributees of his estare, fraudulently 
to procure the judgment by perjured testimony and i;he creation of 
feigned conditions which are specifically set forth in the ?omplaint. Fo r  
this reason resort is  had to the equitable jurisdiction of the court on the 
principle that  the plaintiff's wrongs can be redressed and his rights 
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enforced only by such remedial justice as is administered exclusively in 
courts of equity. I t  is true that  if the remedy affordtd at law would be 
incomplete or inadequate equity will always entertain jurisdictioii to 
give relief in a case of fraud.  But  fraud is a gencjric terrii. While 
3ereral definitions of the word have been giverl, it  has often 11een said 
that no definition call be framed which will be all-incalusivc, and that 
each case must be determined on its ow11 facts. T h e  principle is directly 
applicable in  the present case. 

I n  a discussion of the conditior~s under which a judgment obtained 
by fraud may be vacated by a court of equity Freeman in his work on 
"Judgments," observing the distinction h-t\\cen intrinsic and c'stri~isir 
fraud, remarks that  "extrinsic or  collateral fraud opcratcs not upon 
matters pertaining to the judpnient itself, but rt~latcs to the i i i : ~ n ~ ~ e r  ill 
which it is procured." H e  illustrates the drfinition by the following 
~ s c e r p t  frorn "the oft-quoted statement of Jus f ice  ~llllillcr'' in l T n i f r d  
S t a f c s  7'. Throrkmor ton .  98  I?. S.. 61. 2 3  Law Ed., 9 3 :  "Wl~c~re the , , 
unsuccessful party has been prevented frorn exhibiting fully his case, by 
fraud or deception practiced on him by his opponent, as by kecping him 
away from court, a false promise of compromise; or nhere  the dcfend- 
ant nerer had knowledge of the suit, bcing kept in ignorance by the acts 
of the plaintiff; or where an attorney fraudulently and witliout authority 
assumes to represent a party and connives a t  his d e f ~ a t ;  or wliere the 
attorney regularly employed corruptly sells out his client's intc~rest to 
the other side-these and similar cases which shon- that  there has never 
bccw a real contest in t l ~ c  trial or  hearing of the caw, arc  reasons for 
nhicli a new suit rnav be suetained to set asidc and a1111111 tlic. fornlcr 
judgment or decree and opcn the case for a new and fair  hearing." 

Freeman refers to perjury :111d fa lw snearing as intrinsic fraud (sw. 
1241), and says: " I t  must bc borne i11 mind that i t  is riot frau,l in the 
cause of action, but fraud in its management, ~ ~ h i c l i  entitles a party to 
relief. The fraud for which a judgment nlay be vacated or enjoincd in 
equity must be in the procurement of the judgment. If  the cause of 
actioil is vitiated by fraud,  this is a defel~sc wl~icli must bc i~itt.rposed. 
and unless its interposition is prerented by fraud, it ca~inot be asserted 
against the jnclgment; 'for judgments are impeachable for those frauds 
only whicli are estrinsic to the merits of the case, arid by which the 
court has been imposed upon or misled into a false judgment. T h ~ y  art7 
not impeachable for frauds relating to the merits between the parties. 
.I11 mistakes and errors must be corrected from within by motion for a 
new trial, or to reopen the judgment, or by appeal.' The  fraud must be 
in some matter other than the issue in controversy in the action. The 
rule that  fraud,  to be a ground for relief, must be extrinsic or collateral 
to the matter tried in thc first actiou, is  almost universally acquiesced 
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in. I t  is merely an  application of the general principlt~ that equity will 
not interfere simply to give a second opportunity t >  relitigate that 
which has already been fully litigated." Freeman on Judgments ( 5  
ed.), sec. 1233. 

The objection to relitigation rests upon solid ground. As observed by 
-Vr. Just ice Xi l ler :  "If the court has been mistaken i n  tho law, there is 
a remedy by writ of error. I f  the jury has been mistaken i n  the facts, 
there is the same remedy by motiou for new trial. I;' there has been 
evidence discovered since the trial, a motion for  a new trial will give 
appropriate relief. But all these are parts of the  same proceeding, 
relief is given in tlie same suit, and the party is not vexed by another 
suit for the same matter. So in a suit i n  chancery, on proper showing, a 
rehearing is granted. I f  the injury complained of is :In erroneous de- 
cision, an  appeal to a higher court gives opportunity to correct the 
error. I f  new evidence is discovered after the decree has become final, 
a bill of review on that ground may be filed within the rules prescribed 
by law on that subject. Here again, these proceedings are all part of 
the same suit and the rule framed for the repose of society is not vio- 
lated." 

The principle was concisely stated in l ' o v y  v. Y o u n g ,  E'ree. in Ch., 193. 
24 Eiig. Reports, 93, in which the Lord Keeper, dismissing a bill to set 
aside a judgment, said:  "New matter  may in some cases be ground for 
relief; but i t  n u s t  not be what was tried before; nor when i t  consists in 
s~vcaring only, mill I ever grant a new trial, unless it :ippears by deed 
or writing, or that a nituess, on mliose testimony thc. verdict was given, 
were convicted of perjury, or the jury attainted." 

This was followed by Uni f ed  States c. Tht ~ c l ~ ~ t n o r f o n ,  supra, in which 
the Supreme Court stated tlie principle that relief may bc given to 
a party against ~vl10111 a judgment has been rendered if the fraud prac- 
ticed upon hi111 prevelrted him from preseiiting all his case to the court, 
but that  a judgment will not be set aside on perjured testimony or for any 
matter that  was presented and considered in  the judgment assailed. The 
decisions, i t  is said, cstnblished this doctriiie: '.The acts for which a 
cbourt of equity will on account of fraud sct aside or annul a judgment 
or tlccrec, betn~een the same parties, rendered by a court of competent 
jurisdiction, have relation to frauds extrinsic or collaternl to the matter 
tried by the first court, a i d  not to a fraud in the matter on which the 
decree was rendered." I t  is undoubtedly true, said Frceman, that the 
authority of this case is still unshaken. Section 1233. I t  has become 
;I precedent for a large number of later decisions. 

Tlie parties to an  action must be preparrd to meet :ind espose per- 
jury;  they know that a false claim call bo supported in no other way, and 
that the object of the trial is to ascertain the truth. 111 I'ico I ) .  Cohn, 
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13 L. R. A. (Pal . ) ,  336, it was held that  perjured testimony procured 
bey bribery on the part  of the successful party is not ground for setting 
aside a final decree, although it is reasonably certain that the result of 
a new tr ial  would be different. After remarking that  the trial is a 
party's opportunity for making the truth appear, the Court said: "If .  
unfortunately he fails, being overborne by perjured testimony, and if bra 
likewiw fails to show the irijusticc that has bern done him, on motion 
for a new trial, and the judgment is affirmed on appeal, he is without 
remedy. The wrong, in sunh case, is, of course, a most grievous one, and 
no doubt the Legislature and the courts mould be glad to redress it if :I 

rule could be devised that  would rpmrdy the w i l  without producing mie- 
rhief f a r  worse than the evil to be remedied. Endless litigation, in 
wllich nothing was ever finally determined, nould b~ worse than occa- 
sional miscarriages of justice; and so the rule is that a final judgment 
cannot be annulled rncrely because it can be shovn to have been based 
on pcrjured testirnonp; for, if this could be done once, it could bc done 
again and again, ad inf inifurn." 

Among the many other cases in which these principleq arc decal:~red arcb 
Green? v. G r r ~ n e ,  2 Gray, 861, 61 A. D., 454; G r a c ~ s  v. G r a c e s ,  10 L. R. 
A. (M. S.) ( Ia . ) ,  216; S r d s o ~ ~  71. N e r h a r l ,  12 L. R. -2. (N.  S.), 374, 155 
Fed., 1 ;  G r u y  r .  B a r t o n ,  28  N .  W .  (Xich. ) ,  95;  R e e z w  a. Rerres ,  2:) 
L. R. A. ( S .  S.) (S. D.). 574; Michar7 I*. .1m. S n f .  B a n k ,  9; S. E.. 
(Ohio), 905; 38 L. R. *I. (N. S.), 220; B a t e s  1 % .  I l a m i l f o n ,  66 A. S .  R. 
(Mo.), 407; JC'abask R. C'o. T .  J l i ~ 1 1 ' e l e s ~ ,  81 S .  Dr. (hIo.), 437; F P O ~ P I I  
1,. Fen l cy ,  43 A. S .  R. (Cal.), 111. 

Our own dccisiol~s havc from the beginlling been ill accord wit11 these 
principles. I n  G n t l i n  1 % .  R i l , v a f r i c k ,  4 N. C., 147, i t  was held that if :i 

party's claims ha re  been decided by a. court of competent jur i sd ic t io~~ 
and he has had an opportunity of presenting them he shall no longer be 
a t  liberty, if unsuccessful, to harass his at lrcriary;  and the reason iq 
c l e a ~ l y  given in J o n r s  I>. J o n r s ,  ibid. .  547. Equity mill not set aside 
e\cn an  "unconscicntious verdict at law unless it were not cornpetrnt to 
the complaining party to make hi? tlcfelrsc i n  a court of law." I'rarr T 

\Tail ing,  1 6  S. C., 289. 
Thrl question under discussion n as suggested in D y h c  u. P a t t o n ,  43 

S. C., 295; it vns  not decidcd because not presented by the case on 
appeal; but i t  n a y  aftervards brought up in the same case and the 
Court held that a rerdict obtained in a court of la\r  by perjurrd testi- 
rnony nould not be set aside unless the ~vitness on whose testimony the 
rerdict was given had bern convicted of perjury or a sufficient reason 
was giren for failure to prosecute him. Dychc  v. Pafton, 56 N. C., 332. 
This was approved in ,110or.c I ? .  G u l l ~ y ,  144 K. C., 81, Jusi ice  T.lJalke~ 
remarking, "?l'umerous caws have heen dwidcd in this Court involving 
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J l c C o ~  2.. Jus~rcr<. 

the question now preseiited to us, and me believe that  in all of them the 
principle stated in T o c y  1 % .  I*oung has been followed, m d  a conviction 
of thc alleged perjury required as a condition of g rmt ing  equitable 
relief." The  principle was stressed in M o t t u  v. Dauis, 153 N. C., 160, 
in these xvords: ' ( I t  has.been held by many courts, and the test writers 
seem to adopt tlie principle as  settled by the great weight of authority, 
that perjury, being intrinsic fraud, is not ground for equitable relief 
against a judgnient resulting from it,  but the f r a u l  which warrants 
equity in interfering with such a solemn tliirlg as a judgment must be 
such as i s  practiced in obtaiiiing the judgment and which prevents the 
losing party from having a11 advmsary trial of the issue." Of similar 
import are l l ' i l l iamson z?. Jerome, 160 N. C., 215; Xins land  v. A d a m ,  
172 N. C., 765. 

The authorities we have cited reduce the entire contro~.ersy practically 
to the consideration of one question: Did the plaintiff ojTer such compe- 
tent evidence of estrinsic fraud in procuring the judgment he assails 
as would justify a court of equity in vacating the judgment? That  the 
c~oniplaint is  sufficiently comprehensive has been adjudicated. McCoy 
u. J ~ r s t i t e ,  106 S. C., 533. Whether the evidence is  adequate is quite 
another matter. 

Does the evidence proposed by the plaintiff to establish fraud relate 
only to "the merits between the parties9'-to the issues joined upon the 
pleadings, or does it relate to some matter which "prevmted the plain- 
tiff from presenting his defense"? Does t h ~  proposed evidence pertain 
to "matter that was presented and considered in the j u d g m ~ n t  assailed," 
or does it show that  there was not "a real contest in the trial or hearing 
of the case"? Whether the alleged fraud was intrinsic or extrinsic de- 
pends upon the ailswer to these questions. If it was extrinsic, the judg- 
ment should be vacated; if intrinsic, pointing to  false swearing, it 
should be vacated only when it appears that the witness has he11 con- 
victed of perjury. 

Let us turn now to consideratioil of tlie plaintiff's excrptioiis, thirty- 
four in  number. 

The  plaintiff offered ill evidence the whole record i11 the case of Annie  
f i y u t f  u. Itr. L. JlcCoy, 194 N. C., 25, including the complaint, demurrer, 
judgrnelit, and opiiiion of the Supreme cour t .  T h e  demurrer and the 
opinion were excluded, and the complaint was admitted as against 
.lniiie Hyat t  only. The  demurrer raised a question of law and the 
opinion of the Supreme Court was a judicial utterance; neither of them 
proved ally fact. I11 our research we have not tliscover~xl anything in 
this complaint wliicli tends to show that Annie Hyat t  unlawfully con- 
spired with her husband to prosecute his action agaiust McCoy. Bu t  
suppose i t  be granted that her complaint was not true:  false allegations 
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in a pleading ordinarily fall within the category of intrinsic f raud;  as  a 
rule they arc  riot such fraud as warrants equitable relief, because "the 
truth or falsity of t h ~  matters alleged is conclusively deterniined by the 
judgment in the abs~nce  of some other ground for equitable interfer- 
ence." Fremian on ,Judgments (5th ed.), sccs. 233 and 1237. As mas 
said in C n i t ~ d  S" fa f r~s  r .  I ? r c l ~ e ,  180 U. S., 343, 45 Law Ed., 563: "The 
>tatcnwnts had no tendency to prevmt full preparation for trial on the 
lw-t  of complainant, nor did thcy tend in any way to obstruct the full 
presentation of the cause of action against the defendants on the trial. 
I t  is plain, therefore, that the representations, assuming them to hare  
~ I I  false, could not constitute such a fraud as upon well-settled prin- 
caiplcs a court of equity will relieve ngaimt by setting aside a judgment 
in a case n-here such representations were made." 

This applies with equal force to tlic appellant's offer to introduce thc 
record in lJerry I f y a t t  2.. IlItCoy. The judgment mas admitted by the 
parties; and several allegations in Hyatt 's  corilplairit had becii intro- 
duced previously, ni thout objection by thr  defendants. Thc first arid 
kwond esreptions, therefore, are \vitliout any substantial merit. 

The  plaintiff offered in evidence (1 )  a part  of the thirteenth para- 
graph of his complaint i n  the present action setting forth thc institutio~l 
of :i proceeding by Annie Hyat t  against the administrator of Perry  
Hyatt ,  to recover a distributive share of her husband's personal estate, 
a ~ i d ,  in lier reply to the aiis\ver filed, certain allegations to the effect that 
;it iio time did she abandon her husband, or refuse to live with him or 
elope with McCoy, or that  her absence from home at the death of lier 
husband was due to her alleged misconduct, and that her husband pro- 
vided for her support and maintenance until his death;  ( 2 )  an :td~nis- 
sion by ,\nnie Hyat t  and the administrator and some other defendants 
that she had brouglit the proceediligs; ( 3 )  the complaint in thr  case of 
Annie Hyat t  against the adnliriistrator; (4)  a paragraph in the reply of 
. h ~ n i e  Hyat t  i n  which she denied having improper relations with 
McCoy on the occasions and a t  the places described in the answer. 

I t  appears from the record that this evidence was offered to prove 
that a inaterial part  of Anriie Hyatt 's testiniony in  her husband's case 
Tins untrue. To sustain the proffered evidence the appellant rests his 
argument on the familiar principle that  statements i n  pleadings are 
admissible against the party making them and that  inconsistent or con- 
tradictory statements, ~ i i a &  by a person orally or i n  writing, may gen- 
erally be proved against him. The  doctrine is generally approved in 
rest books arid juclicial opinior~s, and ~ v c  have no disposition to chal- 
lenge its soundness. duusyer v.  R. E., 1-45 N. C!., 24;  Ledford v. Power 
C'o., 194 N .  C., 98, 102. But  i n  this illstance it is not available to the 
appellant. I n  the first plaw a careful comparisoii of the testimony of 
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Annie Hyat t  i n  the suit brought by her husband with her replication in 
her suit against Justice as administrator, raises grave doubt whether 
her various statements are  esseiitially inconsistent on the vital points of 
the controversy; but if in any view they can be so consi lered her alleged 
contradictions are nothing niore than proof of false wea r ing  in behalf 
of her husband; and this, as  we have seen. is intrinsic fraud. which is 
not enough to require that  the judgment be'annulled. Fo r  these reasons 
exceptions 3-9, inclusive, must be overruled. 

Exceptions 10-19 are addressed to the exclusiol~ of certain parts of 
the deposition of Y. V. Dudley. This  witness testified ihat  he had beer1 
in the employ of McCoy; that  he had frequently visit1.d Pe r ry  Hyat t .  
iuid that  he knew when Hyat t  brought his suit against McCoy. The 
appellant then offered in evidence statements in the deposition to the 
effect that  Hya t t  had told the witness that  for his own injuries he had 
settled with McCoy for $2,000, and that  he had in mind a scheme by 
which "if it  worked out, they could get more money out of McCoy"; 
that a t  a later date he explained his scheme as an agreement between 
him and his wife that she should leave home and stay away until he had 
won his case against McCoy; that they had separated under this agree- 
ment;  and that  she would return after tho case was won. This par t  of 
the deposition was excluded. I t  was offered against -1nnie Hyat t  and 
the personal representa t i~o of her husband as evidence tellding to show 
the furtherance of a common design. There is  no doubt of the general 
proposition that the decllarations of one of the parties to an unlawful 
conspiracy, relating to the combination, are evidence against the others, 
though made i n  their absence, provided the parties were a t  the time 
of the declarations engaged in the consunilllation of the common pur- 
pose. Edwards v. Finance Co., 196 N. C., 462. Bu t  when we under- 
take to  apply this principle in  an  action instituted to set aside a judg- 
nient rendered by a court of competent jurisdiction vie are confronted 
with the primary question whether the alleged conspiracy, if proved, 
is allything niore than an agreement to give perjured tt.stimony in Perry  
Hyatt's action against 3IcCoy. On  this question Rollins v. I lenry,  84 
N. C., 569, cited by the plaintiff is  not i n  point;  there a decree was 
twtered by consent of the litigants in fraud of the rights of other 
parties. I f  Hya t t  and his wifc conspired to g i w  false testiniony con- 
cerning their separation, their offense mas a11 agreement to commit per- - 
jury;  they committed perjury if they gave false testimony on oath. But 
as to this the fraud the) perpetrated, if ally, was fraud i n  the cause itself 
and not in the procurement of the judgment, and did not deprive &Coy 
of any defense he  had. I f  there mas a fictitious separation the situa- 
tion was to be met as in any other case of perjury. " 1 1  has been ~vell 
said that every litigant enters upon the trial of a cause knowing not 
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ulerely the uricertainty of human testimony when honestly given, but 
that, if he has an unscrupulous antagonist, he may have to  encounter 
fraud of this character and that  he  must take the chances of establish- 
ing his case by opposing testimony, and by subjecting his opposing wit- 
nesscs to the scrutiny of a searching cross-examination. Hence, the 
case is none the less tried on its merits, and the judgment rendered is 
~ ~ o i i c  the less conclusive by reason of the false testimony produced" 
(15  R. C. L., 770, see. 222) ; and the lirnitatiou 011 this rule will uot be 
modified by the discovery after the tr ial  of additional evidence in proof 
of the fraud. I n  Thompson v. Tlrompson, 26 I,. R. A. (N. S.)  (Ga.), 
536, it is aptly sa id :  "To set aside a verdict and judgment for fraud, 
where the particular fraud was in issuc, because of the discovery of addi- 
tional evidence to prove it, would deprive a judicial finality-a judg- 
ment-of its inhcrent and distingu'shiug characteristic. The  same 
reason for annulling a judgment because of the discovery of new evi- 
dence to  establish the fraud would apply to the unfortunate litigant who 
had been unjustly charged with fraud, so as to give him another oppor- 
tunity to  raise anew the issue of fraud on newly discovered evidence of 
his innocence." 

I n  any event the excluded testimony was harmless because the sub- 
stance of i t  was brought out on Dudley's cross-examination. These ex- 
ceptions disclose no adequate cause for a new trial. 

The  nest group (exceptions 20-23) related to asserted error in the 
rxclusiorl of certain papers claimed to be letters written by Hyat t  to his 
wife and from her to him, in reference to their separation. One of 
them, purporting to have been written by him, is dated 20 July, 1926; 
three, purporting to have been written by his wife, are dated 23 July,  
1926, 2-1 December, 1926, and 21 January,  1927. Hyatt 's  case against 
McCoy was tried in November, 1926. 

The letters were properly excluded under the principles hereinbefore 
discussed and for the additional reason that  they were privileged com- 
munications. I n  n h a t  n a y  did the plaintiff get possession of them? H e  
testified: "I heard a conversation hetween H a l  Zachary and Dean Sisk 
and Annie Hyat t  in Sisk's office. She said, 'I brought the letters between 
Pe r ry  Hyat t  and myself.' I was not i n  the office, but I heard the con- 
versation. 1 was in  Dr.  Williams's office. Probably half hour after 
that I I a l  Zachary brought these letters in my office and said these are the 
letters Xrs .  EIyatt had. (Record, 109.) . . . Mr. E a l  Zachary 
l i nnd~d  me this letter i n  the office one day. I don't know h o ~ v  he got it 
escept what Mrs. Hyat t  told me later, that i t  was a letter she received 
from her husband and she gave i t  to  Hal.  I had the letter i n  my 
hand then. I think she told me to keep i t  for awhile and I mas to 
retunl i t  later, but I never did." (Record, 108.) 
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Tha t  the letters were confidential commu~iicatio~is is not questioned. 
"Xo husband or wife shall be con~pellable to disclose any confidential 
communication made by one to the other during their marriage." C. S., 
1801. The reason of tho rule is grounded in public policy, which seek$ 
to preserve the peace, confidence, and tranquility of husband and wife. 
I17hifford I ) .  Ins. Co., 163 N. C., 223. I n  S. v. R7allacr, 162 N. C., 623, 
it was held that  a third person may testify to an orwl conlmunicatiol~ 
between husband and wife although his prmence was not known; also 
that written commuiiications would be admissible if procured by a third 
party without the consent or  privity of the husband or the wife. This 
caonclusion in effect adopts the principle stated by JIr. J u s f i c e  M i l l ~ r .  
of the Supreme Court of the United States in B o w m a n  v. Patrick, 32 
Fed.,  368: "We think the policy of the law will be best subserved by 
refusing to admit written conlmunicatioris of this character, whenever 
they come within the possession of a third party by the agency of thr  
husband or wife. . . . I am quitc clear that  the wife has no right 
to publish those coninlu~~ications;  that she would not be permitted to 
produce the letter if she were a witiiess on the stand; and that, she 
should bt. enjoined from producing the letter if she were supposed to be 
hostile to her husband." Kumerous decisions in support are cited ill 
the annotations of Gross  v. State, 33 L. R. A. (N. S.), 481. I t  is  too 
clear for doubt that  the plaintiff procured these letters with the consmt, 
if not the privity, of Annie Hyatt .  

The  letters are not admissible against her individually. It is so held 
in  S. v. Rrittain, 117 N .  C., 783: "As a general rule evitlence compe te~~ t  
against one defendant only is adniissible, with instruction by the court 
that it shall not be received as evidence against the other. T o  this 
general rule the confession in this case is an exception, t a d  is so on the 
ground of public policy. The  relation of husband ancl wife is confi- 
dential, from unity of interest and sometimes unity o ?  person, as in 
case of a joint estate to them. The law requires and extorts this confi- 
dence, and i t  will protect it.  Communications betwren them cannot 
be exposed to public view. The  interest of the home, (he  parties, the 
children, and especially the peace and order of society forbid it.  Lord 
Coke sa id :  ' I t  ha th  been resolved by the justices tha t  a wife cannot be 
produced either against or for her husband quia sunt n'uae animae in 
rornP u w :  and i t  might be a cause of implapable discord and dissensioil 
between the husband and n i f e  and a means of great inconvenience.' 
Po. Litt., 6 b. I t  is t rue that  the confession under consideration does 
not affect the husband in a legal sense, but i t  does aff2ct her, and it 
violates the principle of public policy above referred to." 

The remaining exceptions are void of merit. T ~ P  twenty-fourth and 
twnty-f i f th  hare  been disposed o f ;  the proposed t c d m o n y  which is the 
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subject of the twenty-sixth is hearsay; i t  does not appear that  Aimic 
I Iya t t  heard any of the convrrsations she refers to, or that  any of the 
parties were present when she made hcr statcmrnts to McCoy, or that slic 
had personal knowledge of any of the tratisactions. H e r  entire testimon) 
is a series of narrat ircs i n  hearsay, i n  the exclusion of which thr  rourt 
c*on~mitted no error. Tlir twenty-seventh, twenty-eighth ant1 twenty- 
ninth relate to incompetent evidence. The af idar i t  of Annir  Hyat t ,  
signed 7 March, 1928, was offwed for the purpose of proring the alleged 
caorlspiracy between her and her deceased husband and that  her t e s t imo~~y  
given in her husband's action against McCoy was false. Exceptio~i 30: 
Tlic incompetency of this e~-idenre is  ~rianifest upon tlir principles abovc 
sct forth. The last four eseeptiolis are untenable and rtquirt. no dis- 
vussion. 

We have g i ~ e n  thc record deliberate and careful c*o~~\ id (~ ra t io l~ .  The 
essence of the plaintiff's caw, however diverse its several elements, is 
crystallized in an  effort to set asido the judgment upon the g r o u d  of 
false testiriiony. I f  the judgment were vacated for this cause and tho 

were again the unsuccessful party why could he not assail thr, 
wcond judgment up011 similar allegations? I t  is for the public. good that 
there be an  end to litigation. This  maxim "embraces the \\hole doctrim> 
of estoppels, which is obriously founded in  comnion sensc and souutl 
policy, since, if facts once sol tn~nly  affirmed to be true were to be again 
denied whenever the affirnlant saw his opportunity, there would nerr r  be 
C I ~  elid to litigation and eo~~fusion." 13ron.n'~ Legal Naxims, 3 3 7 .  
.Judgment 

L\ffirmed. 

S.  S .  \VOl,h'E, . \I)JIISIS.KKATOK OF k:. l{. \\'C)LFIC, I)Lc.~;.:AsEII, \.. ATI..\S'I'I(' 
(IOAST LINE RAILROAD COMPAXY. 

(Filed 22 October, 1930. ) 

1 .  Mmtrr and Sr~vant E a-\There it is admitted that deceased was en- 
gaged in interstate commerce the Federal Act and decisions apply. 

\\'here in an action in the State court against a railroad it iq i t t l ln i t tc4  
that the plaintiff's ilitebtate was rigaged in interstate commerc*c at tilt' 
time of his fatal i~rjnry, the liability c~f the defendant will bc t l r t ~ ~ r ~ u i ~ t ~ ~ t l  
by the Federal Eml~loycri' 1,ial)ility Act a\ constrncd and alq~lictl Ity tilt. 
conrts of the United States. 

2. Master and Servant E b-In this case held: Evidence disclosed no neg- 
ligcnce on part of defendant and nonsuit was proper. 

\\'hcre ill an ;lction under the Federal Employers' Liability Act the 
tsritlCnce disclows that tilt, ~ l a i ~ ~ t i f f ' s  intestate was an e\~)erienctul switc.11 
mill, ant1 wns i~p~)Iyi l~g 1)r;llies to cars which had 1~nr  shuntrtl II$ the 
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defendant's shifting engine, and that before the cars upon which he mas 
riding had been stopped they were hit by other cars shunted on the same 
track for the purpose of making up a train, and that the force of the 
impact B~lockcd the plaintiff's intestate off the cars anL killed him. with 
further widence disclosing without contradiction that the shifting was 
done ill the 11snn1 ~ v n y  according to  the customary method, and there ir 
no evidence of any unusual jerkinfr or une~pccted rnov?ment of cars, or 
that defcntlant's employees knew or hnd reason to helier-e that ])laintiff's 
intestate was oblivious to the usual h:m~rds is h c l r l :  ir~snficient to tukr 
the case to the j~lry, and j~idgnirwt ; ~ u  of nonqnit wn.: properly v~iteretl 

( 'LARKSON. .J., tlissenting. 

CIVIL ACTION, before ;11oor~. Sp ( i a1  Judge,  a t  ,lpril Term, 1930, of 
EDQECOJIRE. 

The evidence tended to show that the deceased, E. R Wolfe, was all 
vsperienced switchn~an for the defendant, having entertd the switching 
w v i c e  in 1917. On or about 6 December, 1924, the defendant was 
\witching cars for  the purpose of nlaking u p  a freight train on its yards 
in South Rocky Mount. T h e  defendant's shifting engine had shuntecl 
or  kicked a s t r i~ ig  of two or three cars on one of the tracks, and the 
clcccased n a s  on tlie rear end of these cars putting on brakes. Before 
tlicse cars mere stopped th r  defendant shunted or kicked another string 
of vars upon the same track. The  second string of cars so kicked in 
struck the first string upon which plaintiff's intestate mai riding, knock- 
ing him off and killing him. 

r 7 Llle only witness who saw tlie ocrurrerm was a ncgro  reacher narned 
July .  H i s  narrative is substantially as follo~vs: "I sa7v the accident. 
I saw, possibly, it  was two or threu cars, I disremember which, but 31r. 
Ro l fe  was on the rear end of the cars. The engine had shifted these 
vars on one of the tracks. . . . When the engine shifted them in it 
Icft the cars running, the engine cut loose. Mr. Wolfe was up 
there putt ing on brakes, whensoever they shunt the cars in. When 1 
last saw liinl other cars came in and struck the cars lie w,is on before he 
got tlwm finally stopped. The  engine shored tliese cars in or kicked 
t l ~ t m  in, but the engine was cut loose from them befort. they stopped 
solling. The  last cars struck the one on which J I r .  Wolfe was on and 
k~lockcd him off. . . . Mr. Wolfe was on the cars that were first 
1)ut ill with his brakr stick turning the brake wheel w l~en  the second 
cws were run  on Ilim. I did not hcar any notice given to him of their 
approach. . . . If the engineer and conductor on the shifting train 
had bee11 lookiilg, there was nothing to keep them frcnl seeing Mr.  
Wolfe. . . . The  s t r i~ ig  of cars upon which Mr.  Wolfe was trying 
to stop were still rolling when the second string of cars was kicked in 
upon the track. H e  had checked the speed of the first cars, but they 
had not fully stopped. Tha t  is  done on the yards every day. That  is 
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the way t h y  make up a train. There was nothing uriusual in what hap- 
pencd escc.pt tliat lie fell off. That  happens every day. The cars that 
were rolled into that  track liere to hr coupled unto the cars he was on. 
Thex were part of the same traili, made up in the same train, and put in 
rhrre for the purposcJ of making u p  the train. TVlien they came iir 
behind the cars he was on they rollrd u p  there and struck the car hr  
vns  on. That  happrns dozeris of times in rnaking up trains. I t  i r  a 
t.ornn~on ereryday thing. Nothing unusual about it. I t  happens that 
\rag usually donn there." 

The record contains this ent ry :  " l t  mas admitted by both sides that 
plaintiff's intestate was eligngtd ill intorstatr c3onlmcrt~c and was undc i' 
the pro~is ions  of thc F d e r n l  Employers' Liability .kt ."  

,It the coliclusion of plnintiff's cvideiicc the defendant rrioretl fol 
ludgnicnt of nonsuit, vhich nlotiori n as allowtd 1,v the court. 

From tllr judgment so rendered the plaintiff appealed. 

K. 7'. ITovntain. 7'7lo1ntw d .  Pea~scrll and Gcorgc .\I. E ' o ~ r ~ ~ l a i t l  f o r  
plaint if. 

Sprllill d! Spru i l l  for  rlt~frntltrnf. 

R ~ o c : n n ,  5. It having been aclrnittrd that plaintiff'\ j~itestatc, \%as 
twgagcd in  interstate commerce a t  the time of his death, it  i~rcrssaril: 
follows tliat the liability of the defrndant must be tieternlined solel) 
by the Federal Employers' Liability -let as construed and applied by 
tbc courts of the U i i i t d  Statcs. The rules of liability declared by thc1 
Fctleral Courts of 1a.t rcsort, relating. to injury sustained by brakcme11 
and others while a t  work around and upon shifting trains and shunted 
chars, are cliscussed and applied in many cases, notably: C. cC. -11. a d  
S. 1'. P. Ry. C. Coogan, 271 U.  S.,  472; Gulf, Xobi7e and Sor thcrn  
3. R. (io. r .  Il'rlls, 275 D. S., 453; Toledo,  S f .  L o z i i ~  & lliesfcrn n. Po. 
1 , .  Allen, 276 U. S., 165; Delazc-are L. CE IT ' .  R. Co. v. l ioske ,  279 U .  S., 
7 ;  Chesapctrke (e. Ohio IZ. R. Po. v. Xihas ,  50 Supreme Court Reporter, 
42 ;  Slocum v. E1.ie R. R. Co., 37 Fed. (2d),  42. 

I n  the Toledo case, supra,  a car checker was injured by a sliurlted 
car. I n  discussing the merits of the question the Supreme Court of the 
Unitrcl States said:  "The nork  of checking cars i n  a yard a t  night 
where snitching is being done i s  ~lc,cessarily attended by much danger. 
But fault or negligence may not be inferred from the mere existence of 
danger or from the fact that  plaintiff was struck and injured by thv 
moving car. . . . 011 the evidence i t  must be held that  he l m m  
how switching was done there; and, in the absence of proof that he was 
psposetl to some unusual danger by reason of a departure from the 
practice generally f o l l o ~ ~ e d ,  it rannot be held that defendant was in 
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t l u t ~  bound to give him warning. . . . There is nothing to sustain 
:I finding tha t  plaintiff was in any danger other than such as was usually 
illcitient to his employment or that any member of thc crew knew or 
had ally reason to believe that  he was oblirions of the situation. I n  the 
;ii)sei~ce of knowledge on their par t  that he was ill a pla1:e where he was 
liable to be struck arid oblirious of that danger, they w r e  not required 
to vary the switchiiig l)ractice customarily followed in that  yard or to 
warn or to take otlier steps to protect him." 

I n  the ~l l ihas  t a w ,  supra, the plaintiff was oniployed tc care for switcli 
lights and lamps along the right of way. I n  the line of his duty he 
~ttcrrlpted to climb over a coal car  standing on a switch track. Whilr  
cloing so, a string of nine ears was forcibly propelled by means of a 
f lyi~lg switch against the standing cars with such force that  the plaiil- 
tiff was knocked off and severely injured. The  Court said: "There is 
~~utl i i i ig in the record to show that employees engaged it1 the switching 
operation knew or had reason to belieue that U h a s  was in any position 
of danger. I11 thc absence of such knowledge or ground for belief they 
new not required to v a n l  liini of the impellding switching operation or 
to  take other stem to nrotcet him." 

T l ~ c  vlaii~tiff in the Sloct~m cnsr, s l r l i ru .  was a swittlimaii arid was 
k~ioeked off a car during a switching operation and killcd. Recovery 
was permitted in the State court upon the theory that he was knocked 
off by the impact of shunted cars. The Circuit Court of Appc~als for 
tlw Second Circuit, i n  drnying the right of plaintifl: to recover, de- 
clared: "Thcrc must be proof of some u r iu~ua l  jar, and this was alto- 
gether lacking in the present case." 

Applying the priiiciples of law to the facts, it  is manifest that  the 
switcliii~p operation involved in the case a t  bar was done ill the usual - * 

;11t(1 customary nlalrilrr and according to tlic usual practice established 
i l l  tho yards of defendant a t  Rocky Mount. The plaintif'f's intestate, as 
:i switchman of twclve years ex&rielice, must have been thoroughly 
cwgnizant of the usual and customary practice in  such oper~ltiolis and 
;l\varc of all the usual llazards incident to his enlployrr,erit. Tlie evi- 
&wee tlisclosrs, without coutradiction, that  the s\ritching was done in - 

tllc usual way, accorcling to the custoiriary method, arid that there was 
no tlepacture from the usual practice ill making up the train. Xore- - - 

over, there was no evidence of ally unusual jorking or unespected moue- 
~ncn t  of cars, nor is there cvicierice that the employees of defendant knew 
or liad reason to believe that  plaintiff's inttt;tak was oblivious to the 
Iitizards arid dangers which surrounded him. 

Under such circumstalices the Federal Law denies recovery, arid the 
judgment of nonsuit was properly entered. 

Affirmed. 
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CLARKSON, J., dissenting: Taking the entire eridence of J. -1. July.  
witness for plaintiff, I think i t  was sufficient to be submitted to the 
P r y .  

I n  Shell v. Rosaman, 15.5 9. C., a t  p. 94, wc find: "We are ~ i o t  iuatl- 
rertent to the fact that the plaintiff inaclc a statement 011 cross-examina- 
tion as to a nlatcrial matter, apparently in conflict n i t h  his e ~ i c l e n c ~ ~  
\\hen examined in chief, but this affected his credibility only, and did 
not justify withdrawing his evidence from the jury. Ward v. Slfg. Ca.,  
123 x. C., 252." 

E. R. Wolfc Tvas a switchman, working for defendant. Ju ly  testified, 
in pa r t :  " I t  was a shifting engine shifting cars oil these spur trarks that 
I hare  just described. I rrnlember the day X r .  E. R. Wolfe was killed 
and run  orcr. I saw the accident. I saw possibly i t  was two or three 
cars, I &remember which, but J I r .  Wolfe was on the rear end of the 
cars. The  engine had shifted t h e  cars on one of the tracks, likr 
track 10, as well as I can remember. V h e n  the engine shifted them in 
it left the cars running, the engine cut loose. X r .  Wolfe n a s  up there 
putting on brakes, nlicnsocver they shunt the cars in. When 1 last 
seen him there come in other cars and struck th r  cars he was on before 
Ile got these finally stopped. The  engine shovecl thescl cars in, what I 
call kicked in, but the engine was cut loobe from them befor(. tliej 
stopped rolling. These last cars struck the one on  nhich Mr. TTTolft. was 
on and knocked him off. . . . When X r .  Wolfe was on the cars that 
were first put in with his brake stick turning the brake wheel, when the 
sccond cars were run in on him I didn't hear no notico given to hiin of 
their approach. The cars passed by me where I worked. They passed 
by nhcre I was. . . . Q. Was there anything, if the engineer and 
coilductor on the shifting train had been looking, was there anything to 
kcep them from seeir~g X r .  Wolfe! ,I. Sothing as I know of. I don't 
have ally opinion as to the rate of speed the first cars were going xhen 
they were shunted in there. They mere going good and snift .  The 
sccorld lot of cars conic in about the same speed. The engine left thew 
first oms  going there. . . . Three or four minutes the cars liad bee11 
rolling away from the ladder before the other cars canle in tlicre and 
struck against it, but I couldn't say definitely how many minutes it 
was. I couldn't g i re  you exactly the, speed of them, hut rolling ~ ~ r e t t y  
good and sui f t .  When the engine kicked them in therc. I suppose they 
might ha re  been going eight or ten lrliles an hour. Paswd mc rolling 
about that  speed. The first ones had slowed down 5ome. When they 
passed me they were not going eight or  ten miles an hour. The last 
ones were kicked i n  there. When they were first kicked in there they 
were making about that speed. I said up  on the end, just about nhere 
the engine cut loose from them they mere going eipht or ten miles an 
hour. . . . I stated that  nlleri the first cars were shunted in they 
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iwre shunted in about tell miles an  hour and gradually slowed down. 
The brakeman, N r .  Wolfe. slowed these cars down. When the second 
group of cars came in no brakeman or switchman was on the cars. The 
speed on them had not slackened before it struck the ear Mr. Wolfe 
was on." 

E. R. Wolfe's wife testified: "At tlic time. of his death his salary 
v a s  around two hundred dollars a month. H e  was an ~xonomieal man 
and provided well for his family. At his death he didn't leave any 
cstate but a home, aiid i t  was not paid for." 

Here we have a man, without any fault on his part, killed at  his post 
of duty, leaving a wife and family practically penniless The evidence 
shows that  Wolfe mas on the rear end of the cars. ~vliicll had been shunted 
or  kicked into a spur track, with tlie cngine cut loose, putting on brakes 
to stop the shunted or kicked cars, with his brake stick turning the brake 
wheel. Before these cars were stopped, the engineer, w.thout notice to 
Wolfe or any warriiiig to him, kicked or shunted other cars on the same 
track "rolling pretty good and swift." The  first cars !;hunted in had 
slowed down when TITolfe was putting on tlie brakes. The cars that 
were then kicked on the same track had no brakenmi and the sneed had 
not slackcned before they struck the car Wolfr was on, nor was ~varniiig 
given by the engineer by ringing a bell or blowing a whistle. The 
impact was so severe that Wolfe was knocked from his post of duty and 
killed. "His body was badly cut up." A reasouable infere lm from tht. 
fact that Wolfe was knocked off by the impact, is that the jar was 
unusual and further that he had no notice. Wheii the cngineer kicked 
in the second lot of cars, which were going "good and swift," how easily 
fhe cngineer could hare  given warning to Wolfe, by ringing the bell or 
blowing the whistle. Wolfe was sudde~~ly .  without notice, hurled to the 
ground and killed. 

1 think this action is gor tw~ed bj- tlie pri~iciple set fo -th in C'lricago 
R. I. LC' 1'. R. Co. z3. Il'ard. 232 U. S., 18, 64 Law Ed., 431: "Applying 
the principles settled by these dwisions to the facts of this case, tlie testi- 
mony shows that Ward had neither warning nor opportunity to judgc 
of the danger to which he was exposed by the failure of the engine fore- 
man to cut off the cars. I11 the absence of notice to the contrary, and 
the record shows noile, Ward had the right to act upon the belief that 
the usual method would be followrd and the cars cut off at  the proper 
time by the eilgine foreman, so that lie might safely proceed to perform 
his duty as a switchnian by setting tlie brake to check the cars which 
should hare  been detached. F o r  t h r  la(*L of proper c a w  on /hi> part of 
f h e  representative of the  rai lway company  while  W a r d  zLas i n  the per- 
formance of his d u f y ,  he  was suddt'nly precipi tated:from the front end 
of the car b y  t l ~ e  abrupt  checliing reswlting from the fa i lu ,v  to make  t h ~  
disconnection. This situation did not make tlie doctril~e of assumed 
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risk a defense to an action for damages because of the negligent manner 
of operation which resulted in Ward's injury, and the par t  of the charge 
complaiiied of, though inaccurate, could hare  worked no harm to the 
petitioners. It was a sudden entergency, brought about h y  the  n ~ g l i g e n f  
operafiom of t h a f  particular cut of cars, and not a condition of danger, 
resulting from the master's or  his representatives7 negligence, so obvious 
that an  ordinarily prudent person in  the situation in which Tlrard was 
placed, had opportunity to know and appreciate it, and thereby assumr 
the risk." (I tal ics mine.) 

The  fact that  the witness, July,  testified on cross-examination, "That 
is the way they make u p  a train. There mas nothing unusual in what 
happened except that  he  fell off," etc. Such statement did not negative 
the statement theretofore made in  regard to this particular occurrence. 
The  entire evidence was for the jury. 

I t  will be noted that this is not a railroad yard case, as are thc caws 
cited in the main opinion. See Candler v. R. R., 197 N. C., 399. The 
S l o c u m  case seems to be predicated mainly on the following in the 
opinion: "In the first place, all the testimony indicates that Slocum 
fell from the car on which he was riding, through some unknown cause, 
long before the engineer closed the throttle and put in the slack. There- 
fore, even if Delaney had stayed on duty and had uncoupled the engine, 
and if the fireman had remained in the cab so as to give Slocuni a slack- 
ing signal, the accident would not have been avoided. Wliatmer may 
have been the cause of Slocum's death, i t  was not the neglect to give a 
slacking signal, because he evidently fell before any vibration from 
putting in the slack could have occurred." 

The most recent case-a yard case-is Atchison T. Le. S. F .  By. Co. u .  
Toops,  50 Sup.  Ct. Rep., p. 281, decided 14  April,  1930. I n  that  case 
there were no eye witnesses to the accident. Decedent was a coliductor 
in charge of the railroad freight train. Under the rules of the railroad, 
the conductor was required personally to make the switching movement. 
At p. 283, i t  is  said:  "What actually took place can only be surmised. 
Whether he mas run  down on the track by the first car, o r  he attempted 
unsuccessfully to board the train on one side or the other or succeeded, 
and in either case finally came to his death by falling under or between 
the moving cars is a matter of guessn-ork." 

The positive evidence in this case is  that  the shunted or kicked cars 
that struck the car where plaintiff's intestate mas putting on brakes, 
knocked him off. I t  is not contended by defendant that  E. R. Wolfe was 
negligent or in fault. H e  was on the top of the car with his brake stick 
turning the brake wheel, in the performance of duty, to stop the cars; 
without warning the impact of the shunted or kicked cars was so unusual 
and severe a "jar or jolt" that  he was thrown to the ground and killrd. 
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The plea of defendant is assumption of risk. The burden of this issue 
is on defendant. The fact was for the jury to determine and not this  
Court. 

This is a hard case. Were one, admittedly in the performance of 
duty, a bread-winner, at  his post of duty, is thrown from his place of 
work by shunted or kicked cars, without warning, 110 bell rung, whistle 
blown or brakeman on the shunted or kicked cars to give warning, the 
impact so severe as to hurl  him from his place of safety to death. This 
fai thful  servant, without fault on his part, leaves a wife and family 
penniless. I t  is for the jury to say if he assumed such a risk as that 
which took his life. I think the evidence sufficient to he submitted to 
a jury. 

FIICST NATIOSAL B A K K  O F  HENDEKSOS, IS BEHALF OF 1~sw.1, . *AD 

ALL OTIIER CREDITORS O F  S. )I. I ~ L A C K S A L L ,  \\'IIO J I A T  BECOME PARTIES 
i X D  JOIN I N  THIS ACTIOR. ASD CONTRIBCTE TO TIIE ESPEXSE 'I'IIEREOF, V. 
J. I?. ZOLLICOFFDII, TRUSTEE, i\IItS. GIADYS PEGRARI , \rn ('HAIiT,ES 
H. HTACKNALL. 

(Filed 22 October. 1930.) 

Executors and Admiuistsrttors D g-Where sole devisee mortgages lands 
devised, mortgagee may foreclose subject to rights af creditors. 

Where the sole devisee of a testator (pilifies as aclmi~~istri~tris ot t lw 
estate and, before the expiration of the two gears fur st~ttlen~rnt of the 
estate, executes a deed of trust on the land devised to s c c ~  re notes itllegecl 
to have been given to procure the withdrawal of careat proceeclin~.~, the 
deed of trust is lint absolutely void, C S., 76, but is good as hetween the 
lmrties for what interest the devisee has in the land, ant1 the ccstui qrcc' 
trust has the legal right to have the trust deed foreclosed accortliii:: to it\ 
terms, subject to the right of the creditors of the estate to have the title 
tlivestrd if the estate is insolvent, ant1 the creditors iu :~)  not en jo i~~  t h r ~  
fort~c~losnre procwdings upoil eqnitilble grountls 

 PEAL by Charles .€I. Blacknall, from I ) e u i n ,  J. ,  at  June  Term, 1930, 
of VANCE. Reversed. 

Plaintiffs are creditors of the estate of S. M. Blacknall, wlio dicd ill 
April, 1929. H e  was the owner of a nursery, known as thl? "Contineiltal 
Plant  Company," of Kittrell, X. C. R e  left the followi~ig will: 

Kittrell, N. C., 29 March, 1939. 
"I, S. hf. Blacknall, being of sound and undivided mind, do hereby 

give arid bequeath to my good friend, Mildred W. Purvis, all worldly 
and earthly goods which I possess or  may become possess2d. 

"S. M. BLACICNALL. 
"Witness : A. P. NEWCOMB, 

STELLA H. CI~LPEPPER." 
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This will was duly probated in 'Dance County. Xildreil W. F u r &  
~pal i f ied  as adnlinistratris of the estate of S. 11. Blacknall, with the 
\rill annexed, before t h ~  clerk of the Superior Court of V a w r  C o u r ~ t ~ ,  
on 23 April,  1929. 

S .  M. Blacknall --as indebted to  lai in tiff hank and others. The inven- 
tory of the administratrix showed assets, real ant1 personal property 
ralued a t  $201,098.94, less bad accounts $4,492.81, making a total of 
$196,806.13; liabilities, notes, mortgages and intcrest $100,518.60, hills 
pagable $23,536.20, total $121,315.20. 

,I caveat to the mill of 8. M. Blacknall n a s  filed by his sister, Gladys 
Pegram, and C h a r l ~ s  H. Rlacknall, a ncphcw, the child of n deceaqed 
ho the r .  

*Imong the numerous allegations madr by  lai in tiffs were. : "In  order 
to effect the withdrawal of this cawat ,  the atlministratrix paid to Gladys 
Pegrarn and Charles H. Blacknall, out of the funds of the estate of 
S. 31. Blacknall, the sum of $10,000 in cash, and esecutcd a deed of 
trust as the sole devisee under the \$-ill, to  J. P. Zollicoffrr. trustee, i r ~  
sixteen parcels of land in  and around Kittrell, in which the said trust 
for the most part, hp reference to the deeds from vendors to the latr  
8. 11. Blacknall, attempting to secure the payment of $10,000. Said 
deed appears of record in Book 155, page 58 of Vance County. . . 
The plaintiff is informed, belieyes and alleges that  the payment of 
$10,000 to  the defendants, Gladys Pegram and Charles H. Rlacknall, rr,- 
fcrred to in paragraph 8 of this complaint, was unlawful and a grierouk 
~ r o n g  to the creditors of the late S. I f .  Blacknall, who are unpaid. and 
that the parties receiving the same shoultl be required in lan-, equity 
and good conscience to  return the qame to the administr:rtrix for t he i~ ,  
hmefit." 

The defendant, J. P. Zollicoffer, trustce for Gladys Pegrani and 
Charles H. Blacknall, on account of default in paying of thr~ $10,000 
on the par t  of Mildred W. Purr is ,  advertised the sixteen parcels of land 
to be sold a t  public auction a t  1 2  o'clock noon, on Monday, 16 June.  
1930, in accordance with the terms of the deed of trust. I n  the noticc. 
of sale was the following: "This property is  sometimes known as the 
Continental P l an t  Company, of Kittrell, N. C., and is sold subject t o  
the debts of Shields ill. Blacknall, whether the same be recorded in thr  
register of deeds' office or evidenced by thc books of the Continental 
P lant  Company, or otherwise, but only the debts of Shields IT. Black- 
nall. I t  is further well understood that  this sale is intended to includr 
any right, title, or  interest which the said Nildred W. P u r r i s  may have 
111 and to the aforesaid real estate and the purchaser, will not be re- 
quired to assume said debts." 

The plaintiffs' prayer for relief is  as follows: "Wherefore, the plain- 
tiffs pray judgment: (1)  That  the defendants, Mrs. Gladys Pegram and 
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Charles H. Blacknall, be required to return to the administratrix of the 
estate of S. M. Blacknall the sum of $10,000 paid them in cash and to 
answer under oath with respect to any property real, pcmonal or mixed 
in  which either of them have invested any par t  of t ~ e  sum received 
from the administratrix of the estate of S, 19. Rlackn:dl, and that the 
said defendants be held in contempt of this court until the money so un- 
lawfully received be returned. ( 2 )  That the defendants be restrained 
from selling or offering to sell the real estate described in the said deed 
of trust until plaintiff's debt is paid. (3) For  such other and further 
relief ." 

On application of plaintiffs, Judge W. .I. Devin, on 6 June,  1930, 
issued a temporary restraining order, and on 24 June, 1930, the restrain- 
ing order was continued to the hearing, and the judgment in part is as 
follows: "It is therefore ordered and adjudgt'd that  the r?straining order 
heretofore granted in the cause be continued in force artd effect in said 
order contained until a further hearing at  the October, 1930, Term of 
Vanbe Superior Court, a t  such hour as shall be fixed by the judge foi 
the hearing or upon a trial on the merits, with the right to all other 
creditors to make themselves parties and make such riotions as they 
deem wise and in order that the subject-matter may be handled wisely 
with justice to all." 

Mildred W. Purvis was not a party to the action. Gladys Pegram 
did not appeal from the judgment. Charles H. Blacknall alone appealed 
and assigned as errors: 

"1. That  the court erred in  continuing the order restraining the sale 
of J. P. Zollicoffer, trustee, unti l  the hearing, said order being in  dero- 
gation of the rights of this defendant as a holder of notes secured in said 
deed of trust to an  exercising by the trustee of the power of sale con- 
ferred in  the deed of trust, the sale being preferred to Ee made in full 
subordination to and subject to all the rights of the plaintiff and other 
creditors of S. M. Blacknall, deceased. 

2. Tha t  the court erred in holding that i t  would jeopardize the 
interest of the creditors of S. M. Blacknall to have a sale at  this time 
of the interest of the devisee in the estate before the creditors are paid. 
Said finding being without basis in fact or law, inasmuch as the plaintiff 
and other creditors would have the same rights against the purchaser at  
the purported sale they now have against the said devisee. 

3. That  the judgment rendered by the  court is not s u ~ p o r t e d  or au- 
thorized by the facts found by the court for as it nowise appears in said 
finding wherein the interests of the creditors of the estate would suffer 
by reason of the sale of the interest of the devisee subject to the rights 
of the creditors." 
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Plt fman,  Rridgevs  &? Hicks for plaintiffs. 
Yarborough & Yarborough for Charles H .  l37acknall 

C ' L A R I ~ ~ X ,  J. I n  Leak 2,.  Alrmficld, 187 S. C., at p. 62b. it  is w i d .  
"The mortgage is not a 'scrap of paper.' I t  is a legal contract that thc 
parties are bound by. The courts, under their cquitablr jurisdiction. 
nherc the amount is due and ascert?ined-no fraud or mistake, etcl.. 
dleged-have no power to impair  the solemn instrument dircctly or 
indirectly by nullifying the plain provisions by restraining thc ~alc, to hc 
made under the terms of the mortgage." 

The plaintiffs are creditors of thc estate of S. I f .  Blackllall, tloccascd. 
Xildred w. Purvis is administratrix of t h ~  estate with the will annexed. 
I t  is  alleged that she took from the assets of the estate $10,000 and paid 
~t to Gladys Pegram and Charles H. Blacltnall, to pay her intliridual 
debt and then in her individual capacity made the $10,000 clrrcl of trust 
on the sixteen tracts of land willed to her hy S. M. Blacknall, but a t  the, 
timr the estate was heavily indebted and before the two years had ex- 
pired to settle the estate, under t h ~  statute, C. S., 76. As to the chargt- 
that the $10,000 payment to Gladys Pegranl and Charleq IT. Blacknall 
n a s  taken from the estatcl of S.  M. Blacknall by the administratrix. 
JIiltlred W. Purr is ,  if the estate is insolvent, and therc is not sufficient 
,issets to pay plaintiff's debts, it may be that  plaintiffs call recover thr 
,irnount from Gladys Pegram and Charles H. Blacknall. 

Tn W o o d  v. Bank, anfe ,  373, citing numerous authorities. we finti 
thc following: "It is well settled that  where one's property has bee11 
purloined by actiouablc fraud o r  coyin, the law permits him to fol- 
low it and recover it from the wrongdoer, or from any one to whom it 
lias been transferred otherwise than in  good fai th and for a valuable 
consideration, so long as  i t  can be identified or traced; and the principle 
applies to money and choses in  action as well as to specific property." 

C'. S., 76, is  as follows: "A211 conveyances of real property of any dr- 
wclent made by any devisee or heir a t  law, within two years from th t~  
grant  of letters, shall be roid as to the creditors, executors, admiuistra- 
tors and collectors of such decedent; but such conveyances to bonn fidc 
purchasers for value arid without notice, if made after two years from 
the grant of letters, shall be valid even as against creditors." 

I n  construing the above statute this Court, in Davi.\ 1'. I'wry. 96 
S. C., a t  p. 262-3, says: "The statute (The Code, see. 1442) (C. S., 76) .  
provides that a deed thus made, and indeed all like conveyances madr 
by devisees and heirs a t  law, 'within two years from the grant  of letters. 
chall be void as to creditors, executors, administrators, and collectors' of 
the deceased debtor. But  this does not imply that  such conveyances are 
absolutely void and inoperative a t  all events. The  contrary appears from 
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the terms, nature, and purpose of the statute. They are  only void in anJ- 
case as to creditors and personal representatives, and , i s  to them, only 
in case the personal assets are insufficient to pay the debts and costs of 
administration; they are not void-they never cease to operate as to the 
parties to them; nor are they void or inoperative as to the bona fide pur- 
chasers for value, and without notice, if made after two years from the 
grant  of letters-indeed, i n  that  case, they are 'Valid even against credi- 
tors.' They are never primarily void ab in i t io;  they bcscome so only to 
the extent, and in the cases and contingencies prcscribec by the statute; 
but when the roidness supervenes to the extent indicated, i t  must pre- 
vail per force of the statute;  i t  relates back to the time when the deed 
or other conveyance first became operative. I t  seems to be that this is 
the obvious and necessary interpretation of the statute referred to 
above." 

Wi th  the law as above stated, the deed of trust from Mildred W. 
Purvis  to J. P. Zollicoffer, trustee for Gladys Pegram and Charles H. 
Blacknall, is  good between the parties for what interest she has in  the 
land, subject to be divested by the creditors of the estate, if the estate is 
insolvent. I t  may be for the best interest of all parties that  the judg- 
ment of the court below be sustained, but the defendant, Charles H. 
Blacknall, demands his legal right that  the interest that  Mildred W. 
Purvis  has in the land which she made a deed of trust to J .  P. Zollicoffer, 
trustee, to secure her debt to  him, be sold, and we must so hold. As 
often said, "Hard cases are the quicksands of the law." Charles H. 
Blacknall has a legal right which a court of equity, under the facts in 
this case, cannot interfere with. The judgment of the court below is 

Reversed. 

THE HALEIGH BASKISC: ASD TIiUST COMI'AKY v. C. 77. YORK, H. A. 
USDE11WOOD AND WILLIS SJIITH. 

(Filed 22 October, 1930.) 

1. Bills and Notes D +Liability of parties t,o note as against payee is 
determined by position of signature. 

When a promissory note sued on has the signatures of two of the de- 
fendants on its face as joint makers and the other defendant's signature 
on the back as endorser, the statute makes them each IiaL~le to the payee 
C. S., 3044, 2977, and nothing else appearing, those signing as makers are 
primari'y liable, with the right of contribution among th?mselves, while 
the endorser is secondarily liable. 



X. C.] FALL TERM, 1930. 625 

2. S a m e . 4 ~  between themselves, makers and endorsers may show dif- 
ferent liability by parol. 

As betwcen thrmsclvrs, those whose naines nppe:lr upon il promissory 
note a s  makers and endorsers may show by par01 agreement that  their re- 
spective liability was different than that fixed by statute in the gl i l (2i~~y 
of their signatures upon the instrument in suit, and where the correc.twss 
of the note as  to the placing of the signatures is admitted, the burdell of 
proof is upon the defenclant claimirlg it, to show by p a r d  that his 1i;ll~jlit.v 
was different from that whicli the statute imports. 

3. Same-Cnless different liability is shown, endorser paying note may 
recover from makers. 

One who places his name ullon the back of a negotiable note without 
specifsing therein th:lt he is otherwise to be bound thereon, is seconcl:irily 
liable to those whose names tllereon appear as  makers, and ilothinq ~~1st .  
apgearing, may recover from them upon p a ~ m e n t  of the note. 

4. Bills and Notes H a-Burden of proof is on party asserting different 
liability than that evidenccd by note. 

Where the ncqotinble instrument sued on has the names of two of tlirs 
defendants appearing as  makers and the other a s  endorser, and the evi- 
dence is conflicting as to  whether the one appearing thereon ns endor.er 
\\as in fact an endorser, or an accommodation endorser or priiu:iiil~ 
liable as a joint maker, he is ~ ~ r i m a  facie liable :ti an endor.;er, b u t  III:I). 

as  betneen the parties, establish his liability as  an :~ccomiuoclation en- 
dorser. the burden of proof on him to show it, and the burden on  thf? 
other defendants to chow his liability was s primary one ai: joint makrr, 
when they so contend, and an instructio~i nhich fails to correctly charge 
the jury a s  to these presumptions  ill be held reversible error as  to t h v  
endorser, and a new trial will tx granted him on his appeal. 

APPEAL by defendant, Wil l is  Smi th ,  f r o m  DanicTs, J., a t  March  Term,  
1930, of WAKE. New tr ia l .  

T h i s  is  a n  action on  a note, which i s  i n  words a n d  figures as  follows: 

"$3,000.00. RAI.EIC;H, N. C., 17 December, 1926. 

T h i r t y  days a f t e r  date, without  grace, we promise t o  p a y  T h e  Ra1e;gh 
Banking  a n d  T r u s t  Company o r  order, the s u m  of three thousand and  
no/100 dollars, negotiable a n d  payable a t  said bank, with interest a f te r  
maturi ty ,  if unpaid,  a t  the  r a t e  of six per cent per  annum,  payable 
semiannually, f o r  value received, being f o r  money borrowed; and  the  
subscribers a n d  endorsers hereby agree to continue a n d  remain bound 
f o r  t h e  payment  of th i s  note a n d  a l l  interest thereon, notwithstanding 
a n y  extension of t ime gran ted  to t h e  principal,  a n d  notwithstanding a n y  
fa i lu re  o r  omission t o  protest th i s  note  f o r  nonpayment, o r  to give 
notice of nonpayment  o r  dishonor or protest, o r  to  m a k e  presentment o r  
demand f o r  payment, hereby expressly waiving a n y  protest and  a n y  a n d  
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all notice of any extension or of nonpayment or dishonor or protest in 
any form or any presentment or demand for payme:nt, or any other 
notice whatsoever. 
12693 C. V. YORK. 

H. A. UEDERWOOD." 

The note bears an endorsement as f o l l o ~ ~ s :  "Willis Smith." This 
endorsement was on the note when i t  was delivered to the plaintiff. 
Interest has been paid on the note to 16 September, 1928, as appears 
from notation on the back thereof. No other payment has been made to 
plaintiff on account of said note. This action was begun on 1 4  August. 
1929. 

Defendants admit the executioll of the note, and their liability to 
plaintiff for the amount due thereon. 

Each of said defendants, however, denies that  he is liable as maker or 
principal; each alleges that he is liable to plaintiff, and as between him- 
self and his codefendants, only as an  accommodation endorser. Evi- 
dence was offered at  the trial by each defendant tending to sustain his 
allegation. There was evidence also tending to show that  defendants are 
liable as appears on the note, and as alleged in  the complaint, to wit. 
that defendants, C. V. York and H. A. Underwood are liable as makers, 
and the defendant, Willis Smith, as an  accommodation endorser. 

The issues submitted to the jury were answered as follows: 
"1. I s  the liability of the defendant, C. V. York, that of a maker, or 

that of an  accommodation endorser? Answer: Xaker. 
2. I s  the liability of the defendant, H. A. Underwood, that of a 

maker, or that  of a n  accommodatioll endorser? Answer: hccomn~oda- 
tion endorser. 

3. I s  the liability of the defendant, Willis Smith, that of a maker, 01, 

that of an  acconlmodation endorser? Answcr : Maker." 
From judgment that  plaintiff recoyer of the defendants, C. V. York. 

and Willis Smith, as principals, and H. 11. Underwocd, as endorser., 
the sum of $3,000, with interest thereon at  the rate of six per cent per 
annum, from 16  September, 1928, until paid, together with the costs 
of the action, the defendant, Willis Smith. appealed to the Supreme 
Court. 

Wil l iam Bailey Jones for plaintiff. 
R. L. McJIillan for defendant, C.  V .  Y o r k .  
Clyde A. Douglass for defendant, 11. 8. Un,derwood. 
Murray Allen and W .  T .  Joyner for defendant, Wil l is  Smi th .  

CONNOR, J. On the face of the note sued on i n  this action, the defend- 
ants, C. V. York and H. A. Underwood, each having admitted in  his 
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answer that  he signed his name as appears thereon, are makers or prin- 
cipals, and are liable as such, both to the plaintiff, as holder of the 
note, and to their codefendant, Willis Smith, as endorser. I n  the lan- 
guage of the statute, both said defendants are '(absolutely required to 
pay the note." C. S., 2977. Nothing else appearing, they are  liable pri- 
marily to the plaintiff for  the amount due on the note a t  the commence- 
ment of this action. Their  liability is  that  of joint-makers, with the 
right, as between themselves, of contribution. Roberson v. Spain, 113 
N. C., 23, 91  S. E., 361. There is  nothing on the face of the note show- 
ing that  either of said defendants is surety for the other. Even if i t  
were otherwise, these defendants would be liable primarily to  the plain- 
tiff, and would be required absolutely to pay the amount due on the 
note. I n  Rouse v. Wooten, 140 N .  C., 557, 53 S. E. ,  430, i t  is held that, 
under C. S., 2977, the liability of a surety on a note is  primary, for 
that  he  is absolutely required by the terms of the instrument to pay the 
amount due thereon. Of course, as between the surety and his prin- 
cipal, the surety is  not liable, and if he is required to pay the amount 
due on the note, or any par t  thereof, he is entitled to recover of his prin- 
cipal the amount paid by him. Payment by the principal, ho.\vever, dis- 
charges the note a?d relieves the surety of all liability thereon. 

On the face of the note the defendant, Willis Smith, is an  endorser, 
and upon the admission in the pleadings that  he signed his name on the 
back of the note, before its delivery to the plaintiff, he is liable only as 
an endorser. I n  Perry I). Taylor, 148 N .  C., 362, 62 S. E., 423. i t  is 
held, i n  the language of the statute-C. S., 3 0 4 G t h a t  a person, not 
otherwise a party, placing his name in blank on the back of a negotiable 
instrument, before delivery, unless he  clearly indicates by appropriate 
words his intention to be bound in some other capacity, is liable as ail 
endorser; upon failure of the holder to give him notice of nonpayment 
a t  maturity, he  is discharged. The liability of an  endorser, nothing 
else appearing, is  secondary, and upon payment by him of the amount 
due on the note, or any par t  thereof, he is entitled to recover the amount 
paid of all parties primarily liable. Dillard v. Farmers Mercantib Co., 
190 N. C., 225, 129 S. E., 598; Gillurn v. Walker, 189 N. C., 189, 126 
S.  E., 424; Barber v. Ahsher Co., 175 N.  C., 602, 96 S. E. ,  43;  J4eyers 
v. Battle, 170 N .  C., 168, 86 S. E., 1034; Bank v. IYilsom, 168 N.  C., 
557, 84 S. E., 866; Nouser v. Fayssoux, 168 N .  C., 1, 83 S. E., 692. I n  
the instant case, all the defendants, whether makers, sureties, o r  en- 
dorsers, have waived notice of nonpayment of the note a t  maturi ty;  
neither of the defendants relies upon failure of such notice, as a defense 
in this action. 

The defendant, Willis Smith, admits his liability to  plaintiff for  the 
amount due on the note set out in the complaint, but contends that  he  i s  
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liable, both to the plaintiff and as between himself and his codefendants, 
only as an accommodation endorser, for the reason that said codefendants 
are primarily liable on the note, as appears on its face, while he is liable 
only secondarily. 

The defendants, C. T. York and H. A. Underwood, contend that the 
defendant, Willis Smith, although liis name appears on the note as 
that of an endorser, is, i n  fact, a maker, and as such primarily liable to 
the plaintiff. Each of these defendants further contend that he signed 
the note, not as a maker, as appears thereon, but as a71 accommodation 
endorser. 

Evidence was offered at  the trial in support of thesf: conflicting con- 
tentions. This evidence was submitted to the jury as pertinent to the 
issues set out in the record. 

The law applicable to these contentions is as follows: 
"In the absence of any special agreement, the relation which the 

parties to a bill or note bear to each other, is to be determined by the 
instrument to which they are parties. Ordinarily, the signatures of 
parties to negotiable instruments have a well-understood position on the 
paper. The payee is named in the body of the note, the makers sign it 
upon its face, below the body of the instrument, and the endorser or 
guarantor signs his or her name upon the back. But the extent of the 
obligations assumed in and by promissory notes ought to be determined 
betyeen the parties contracting, as in other contracts, by the intention 
of the parties, rather than by the particular place where one of the 
parties has placed his signature. So an endorsement may be made on 
the face of an instrument with the same effect as if mride on the back, 
if such is the expressed intent of the parties." 3 R. C. L., p. 1122. 

There was evidence in the instant case tending to show that at  the 
time each of the defendants placed his name on the note, as appears O I I  

its face, and before its delivery to the plaintiff, it was understood and 
agreed by and between all the parties to the note, that the defendants 
did not intend to become bound thereon as their signatures indicated, 
but otherwise, as each defendant now contends, both as to himself and 
as to his codefendants; there was evidence to the contrar77. An examina- 
tion of the entire charge of the learned judge who presided at the trial 
in the Superior Court, does not disclose that he failed to charge the 
jury, as contended by the appellant, that in order to vriry the liability 
of the defendants on the note, as appears on its face, thc: jury must find 
that there was an agreement to that effect to which all the defendants 
were parties. This principle was applied in Bank v. Bzcrch, 145 N. C., 
316, 59 S. E., 71. I n  that case i t  was held that in thl. absence of an 
agreement, or at  least of a mutual understanding, to the contrary, the 
liability of the defendants was fixed by the terms of the note, and that 
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it  was therefore error to hold the appellant, who had signed his name on 
the back of the note, as surety, liable a s  cosurety x i t h  a defendant who 
had signed as a maker. I n  Lancaster v. Stanfield, 191 N .  C.. 310, 132 
S. E., 21, i t  is said:  

"I t  is  a general rule that the true relation subsisting betweell the 
several parties bound for the performance of a written obligation may 
be shown by parol. The surety on tlie face of a note, and an  accommo- 
dation endorser may, as betvcen themselves, be shonri by par01 to  be 
cosureties by virtue of a verbal understanding to  that effect; and so it 
may be shown that, as among themselves, plaintiffs and defendants are 
mutually liable as joint-makers or c o s u r ~ t i ~ s .  Brandt Suretyship Guar- 
anty, Pol .  I (3d ed.), pp. 562-3; Bank v. Burch, 115 N. C., 316, 59 
S. E., 71; SyXes z.. Ecrrcft ,  167 K. C., 600. 53 S. E., 585; Gillurn c. 
TT'alker', 189 K. C., 189, 126 S. E., 424; Dillard v. ~11llercanfile Po., 190 
S. C., 225, 129 S. E., 598." Tlie jury was properly instructed in accord- 
ance with the principle applied in authoritatir e decisions of this Court. 

The  contention of the appellant that  the instructions to the jury wit11 
respect to tlie burden of proof on the issues appearing in tlie record. 
were erroneous, or  a t  least confusing, must be sustained. 

Tlie burden of proof on the first issue involving the liability of thc 
(lefendant, C. V. Tork,  was on said defendant. On  thc face of the note. 
he is  liable as a maker, or principal. I l e  eolitenclrd that  lie is l i a b l ~  
only as an  accomrnodatioil endorser. T l ~ e  court (wr i -~ct ly  i~lstructed 
the jury that  they should answer this issue, "maker," uriless they found 
by the greater weight of the evidence tliat said defendant signcd the 
note as  an accolnmodatioii endorser, and tliat upon so finding tlirg should 
answer, "accommodation endorser." 

Tlie burden of proof on the secolitl isbut., involvir~g tllc liability of 
the defendant. H. A. l;ild~rwood, was on said clcfendalit. On the face of 
the note, lie is liable : t i  a maker or pri~ieipnl. Hc contc~~tied that he is 
liable only as an acconimodatioli endorser. Thc, court iustructed the. 
jury as follons:  "If tlip e ~ i d e n w  satisfies you by its grtater  weight 
that he (11. 11. I~ntieswood) sigliecl as a maker. yon nil1 say 'maker'; 
and if he signcd as endorser, you will write ill ansner to tliat issue, 
'endorser."' This wni; csror. Tlie burdeli was on the defendant, H. A. 
Underwood, to shon, l y  the greatclr \wight of tlic el ideuw that  lip 
signed the ilote as an iiccoirimotlation ciidorses, as lie contclitlrd, and 
not as maker, as shown on tlie face of the uote. 

The  burden of proof on the third issue, i ~ l ~ o l r i r i g  the liability of thc 
defendant, Willis Smith, was not on said defendant, but on the de- 
fendants, C. V. York and 11. A. Underwood. They contended that  the 
defendant, Willis Smith, is liable as a maker;  he contentled that, as 
appears on the face of the note, lie is liable only as an endorser. The  
court instructed the jury as f o l l o ~ s :  "If the ?videnee satisfies you by 
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its greater weight that  he (Willis Smith)  signed as maker, then you 
will answer this issue, 'maker'; but if you are satisfied by the greater 
weight of the evidence that  he signed as endorser, you* answer will be 
'as endorser."' This was error, or a t  least confusing. This instruction 
imposed, or the jury might well have understood i t  I S  imposing, tht. 
burden of proof on the third issue on the defendant, Willis Smith. 

We fai l  to find in the charge any instruction to the jury with respect 
to the presumption of liability arising from the face of ihe note. I n  the 
absence of evidence to the contrary, the defendants, (!. V. York and 
H. A. Underwood, are  liable as makers, and the defendar t, Willis Smith, 
is liable as an endorser. The  burden of proof on each issue was on the 
defendants, who contended that  said issue should be answered other- 
wise than shown by the note. I n  view of the facts and circum- 
stances shown by all the evidence, me think that  the defendant, Willis 
Smith, is  entitled to  a new tr ial  of this action. See Hzinf v. Eure,  189 
N. C., 482, 127 S. E. ,  593. I n  that  case, the principle stated in Speas v. 
Bank, 188 N. C., 524, 125 S.  E., 398, as follows, is approved: 

"The party alleging a material fact, necessary to be proved, and 
which is denied, must establish i t  by a preponderance of the evidence, 
or  by the greater weight of the evidence. Having allegell the truth of a 
matter in issue, he  becomes the actor as to such matter, and necessarily 
has the burden of proving it. The  party denying his allegations cannot 
have this burden a t  any time during the trial, for  this would be to place 
the burden of the issue on both parties a t  the same time.'' 

I t  should be noted that  in this case there was no denial by the defend- 
ants, or  by either of them of liability to the plaintiff. The  controversy 
was among the defendants, and involved only their respective liability 
to each other. 

New trial. 

C. L. HARTON v. J. D. ROSS 

(Filed 22 October, 1030.) 

Highways B i-Where evidence discloses that auto accident resulted 
from ice on bridge and not from defendant's negligence, nonsuit is 
proper. 

Where in an action for damages resulting from an automobile col!isio~l 
the evidence tends to show that the accident resulted from ice on n high- 
way bridge and not from any negligence of the defend~nt, defendant's 
xuotion as of nonsuit is properly allowed. 

APPEAL by plaintiff from Harris, J., a t  May Tl?rm, 1930, of 
ALAMAKCE. 4ffirmed. 
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Coulter R. Cooper for plaintiff. 
n. Dolph Long for defendant. 

PER CL-RIAM. This is an  action to  recover damages growing out of 
the collision of cars, alleged to have been negligently caused by the de- 
fendant. i l t  the close of the plaintiff's evidence the action was dismissed 
as in case of nonsuit. The  cars i n  which the parties were traveling 
collided on a concrete bridge coated with ice. The  plaintiff mas injured 
and his car was damaged; but the injury and damage seem to have 
resulted from the condition of the highway and not from actionable 
negligence on the par t  of the defendant. 

.Iffirmed. 

(Filed "i! October, 1930.) 

Railroads D +Evidence of contributory negligence of intestate in cross- 
ing defendant's tracks hcld insufficient to bar recovery as matter 
of law. 

111 an action for (1;lruages against ;I r:lilroad c o m l ~ ~ ~ y  for the liegligent 
ki!ling of plwintiff's intestate, struck Iry dcfendarlt's train as hc! was en- 
tl~nroring to cross dcfendarlt's tracks ; ~ t  ;I grade crossing i n  a city, e ~ l -  
tlence tending to sho\~- that the train ap~)roi~clied without warliing and 
that the intestate sto~jped. looked :~ntl listened before goin:: on the t rack  
:rnd was prevented from seeing the approaching train by :I string of box 
cars on another of defentla~it's tracks. is snf i~i rn t  to ~ w i s t  tlcftwlant'h 
motion 11s of nousuit upon tlie issuo of contrihntory nogligrnc~t~. 

APPEAL by defendants from ,Tolznsott, ~ S p r c i a l  Judge,  at  Julie Terrri. 
1030, of Dvn~aar.  y o  error. 

This is an  action to rccorer dan~uges for the wongfu l  death of plain- 
tiffs' intestate, who was struck allcl killed by onc of tlefcnda~its' trains 
a t  a public crossing in  the city of Durham. 

The issues submitted to the jury, iurolring the negligence of the 
defendant, and the contributory negligence of tlie deceased, as  the 
proximate cause of the death of plaintiffs' intr~statc. nere  al~swered iir 
accordance with the contentions of plaintiffs. 

From judgment that plaintiffs recover of the defendants tlie sum of 
$2,000, the damages assessed by the jury, the defendants appealed to 
the Supreme Court. 

Long B Y o u n g  for plaintiffs. 
.IlcLendon & Hedrick for defendanfs .  
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PER CURIAX. Defendants' contention on their appeal to this Court, 
that there mas error in the refusal of the trial court to allow their 
motion for judgment as of nonsuit, for that  all the evidmce showed that 
plaintiffs' intestate, by his  own negligence contributed to the  injuries 
which resulted in his death, cannot be sustained. 

This case is readily distinguishable from Pope v. R. &., 195 N. C., 67. 
141 S. E., 350, and cases cited in  support of the reversal of the judg- 
ment i n  that  case. There was evidence tending to show that  plaintiffs' 
intestate, before entering upon the crossing and immediately before he 
was struck by defendants' train, stopped, looked and lislened for an ap- 
proaching t ra in ;  and that  his failure t o  see the train approaching on 
tlie ninin line was due to the negligence of the defend~nts ,  i n  parking 
on the pass track a solid line of box-cars which extended from the cross- 
ing a distance of nearly a mile in the direction from vhich  the train - 
was approaching the crossing. There mas evidence tmding to show 
that this train was running a t  a rate of speed in excess of that  prescribed 
by an  ordinance of the city of Durham, and that  no  .naming by the 
ringing of a bell or otherwise was given of the approach of the train. 
There was evidence on behalf of the defendants tending to contradict 
the evidence for  the plaintiffs. A11 the evidence, pertinent t o  the issue 
involving contributory negligence, was submitted to  the jury under a 
charge to which there was no exception. I t  is conceded that  there was 
evidence tending to show that  the death of plaintiffs' intestate was 
caused by the negligence of the defendants, as dleged in the complaint. 

There was no error in the ruling of the tr ial  judge on defendants' 
motion for judgment as of nonsuit a t  the close of all the evidence. The 
judgment is affirmed. 

No error. 

J IAGGIE GILMORE v. I J I I 'ERIAL L I F E  I S S U R A X C E  COUPAST 

(Filed 29 October, 1930.) 

Insurance E b--Provisioq in policy of life insurance that no bene- 
fits would be ~ l 1 0 ~ e d  in case of death from apoplexy within one 
year is valid. 

A provision in a policy of life insurance that  the insurcq- would irot b t ~  
liable escept for the return of the premium paid in case tlie insured died 
from apop:cxy within one year from the date o f  the issuance of the 
policy is valid and enforceable in the insurer's favor. C. S., 6460. not 
being applicable to the  facts of this case. Holbrook v. I n n .  Co.,  196 S. C'.. 
333, cited and distinguished. 

*APPEAL by plaintiff from nl idye t t e ,  J. ,  a t  April Term, 1930, of CUM- 
BERLAND. Affirmed. 
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The following judginent was rendered by the court below: "This cause 
cwming on to be heard, and being heard, and i t  appearing to the court 
by admissions of counsel for  the plaintiff and defendant, respectively, 
that  on 16 July,  1928, the defendant ismed its life insurance policy con- 
tract on the life of Thomas Gilmore, husband of the plaintiff, and that  
tlw plaintiff was named as beneficiary by the name of Annie Gilmore, 
which is the same person as the plaintiff, Maggie Gilmore; and that  
within less than one year the insured, Thomas G i l m o ~ ,  died of apo- 
plexy, and that  said policy contract contained, among other things, the 
following clause: 'No benefits will be allo~ved for death caused by con- 
sumption, pellagra, Bright's disease, apoplexy or organic heart disease 
~vi th in  one year, or suicide until the policy has been in  force for  two 
years, liability of the company is  limited to the return of the premiums 
on this policy.' Tha t  the amount of the premium paid on said policy 
\\as $6.80, which was returned to the beneficiary prior to  the institution 
of this action. Upon the foregoing facts, which are  admitted, and also 
found by the court, i t  is therefore considered, ordered and adjudged that  
the plaintiff is not entitled to recover anything of the defendant, and 
that the aforesaid stipulation in  said policy is valid and binding pro- 
vision of the said policy, and i t  is further ordered that  the plaintiff be 
taxed with the costs." 

. I .  N .  Xoore for p l a i n t i f .  
,Jones Fuller and Bullard B Str ingf ie ld  for defendant. 

CLARKSOIT, J. The  facts set forth in the judgment of the court below 
are controlling. The  policy contract, in clear language, provides that  
if the insured dies of "apoplexy" within one year, the liability of the 
caompany is limited to the return of the premiums, which have been re- 
turned to the plaintiff, beneficiary, prior to  the institution of this action. 
We mill not discuss the fact that the plaintiff, beneficiary, has accepted 
the premiunis and perhaps is estopped to bring this action, but will 
tlecide the main question as  to the binding effect of the contract. We 
can see no. reason why the contract, although one of insurance, is not 
binding like any other contract, when a reasonable time limit is fixed 
as in the present contract. 

I n  Spmill v. NortJtu*estern Mutual L i f e  Ins. Co., 120 S. C., 141, i t  is 
held: Where a life policy provides that  if, within two years from the 
date thereof, "the said assured shall, whether sane o r  insane, die by his 
own hand, then this policy shall be null and void," the insurer is pro- 
tected from all liability if, within the two ycars, suicide shall be corn- 
mitted by the assured, xi-llether sane or insane. 
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We th ink  the case of Holbrook v. Insurance Co., 198 N .  C., 333, dis- 
tinguishable. T h e  statute, C. S., 6460, is not  applicable t o  the  fac t s  in 
this  case. 

I n  t h e  present case, the  contract  of insurance i n  specific language ex- 
cludes apoplexy a s  a r isk un t i l  one year  a f te r  t h e  polizy contract i s  i n  
force. T h e  judgment  of t h e  court  below is  

Sffirmed. 

STATE v. T. S. CORNETT AND TWAY CORNETT. 

(Filed 29 October, 1930.) 

1 .  Criminal Law I g-Where instruction is ambi,wons as  to the quantum 
of proof necessary for conviction a new trial will he awarded. 

The burden is on the State in a criminal action to proie the defendiint's 
guilt beyond a reasonable doubt, and where the trial court instructs the 
jury that if they find by the greater weight of the evidence that the 
defendant committed the oEense charged, and found him guilty beyond ;I 

reasonable doubt, they should return a verdict of guilty, a new trial will 
he  awarded on appeal, it being impossible to determine whic.11 of the co11 
flicting instructions the jury followed. 

2. Indictment E c-Instmction that pasture is a Aeld wii.hin the meaning 
of thc statute making the removal of a fence therefrom misdemcanm 
is error. 

Where in n criminal prosecution for tht. violation of C. S., 4317, 1~1.u- 
riding that a person removing a fence surrounding "any yard, gai~it'll. 
cultivated field, or pasture" should be guilty of :I misdemeanor, the indirt- 
ment charges the defendant with having removed a fert'e surrounding :I 

cultivated field, and the evidence is that the fence surrounded a pasturt.: 
l i e l d ,  the words "pasture" and "cultivated firld" are  not syuonymous ant1 
are  distinguished in the statute by a disj~inctive, and an instruction wh ic l~  
charges that  a pasture is n cultivated field within tho meaning of t l ~ ~  
statute is erroneous. 

APPEAL by defendants  f r o m  i2 loo~e ,  J . ,  a t  A p r i l  Cr imina l  Terni, 1929. 
of ,\SHE. N e w  tr ia l .  See 8. 1'. Coi-nett, 197  X. C., 6 2 7 .  

,I ttorney-General Brummitt and Assistant . I f t o r ) ~ c y - O ~ n e r a l  S a s h  f o i  

the State .  
1Y. R. Rauguess for d ~ f e n d a n f s .  

ADANS, J. I f  a n y  person shal l  unlawfully a n d  wilfully burn, destror ,  
pu l l  down, injure,  o r  remove a n y  fence, wall, or other  iilclosure, o r  any  
p a r t  thereof, surrounding o r  about a n y  yard,  garden, cultivated field, 
o r  pasture, . . . he shall be gui l ty  of a misdemeanor. C. S., 4317. 
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The indictment charges the defendant with pulling down, injuring, and 
wmoving a fence surrounding a cultivated field in breach of this statute. 
He was convicted, and from the judgment pronounced he appealed to 
this Court. 

His  Honor gave the jury this instruction: "I charge you that  if you 
find from the evidence and by its greater weight that  they moved the 
fence from the place where it was, or  tore down the fence and put u p  
vome other fence, they would be guilty of moving a fence surrounding 
a cultivated field; a pasture field is a cultivated field in law, because a 
man could not have a pasture unless he cultivated i t ;  and if you find 
by the greater weight of the evidence that  they tore down this fence as  
described by the prosecuting witness and Tway Cornett; if you find that 
to be true beyond a reasonable doubt i t  will be your duty to return n 
verdict of guilty; and if nothing to the contrary you will return a 
verdict of guilty." 

The defendants cannot be convicted unless their guilt is proved beyond 
a reasonable doubt; but under the instruction given i t  mas permissible 
to establish their guilt by the greater weight of the evidence. Through 
an inadvertence the burden imposed upon the plaintiff i n  a civil action 
is that  which was imposed upon the State in the first part  of the charge. 
The subsequent imposition upon the State of the proper burden of proof 
did not cure the error. How can it be determined which of the con- 
flicting instructions the jury adopted? 

The indictment charges the removal of a fence surrounding a culti- 
vated field. According to the evidence the fence surrounded a "pasture 
field," in which there was turf grass, but no crops. The statute forbids 
the injury, removal, or destruction of a fence surrounding . . . a 
cultivated field or pasture. I f  the words "cultivated field" and "pasture" 
are synonymous, why distinguish the terms by a disjunctive? I f  land 
is cleared, fenced, and cultivated, or is kept and used for cultivation 
according to the ordinary course of husbandry, although nothing is 
growing within the enclosure a t  the time of the trespass, i t  is  a culti- 
vatc~d field within the meaning of the statute. S. v. Allen, 35 K. C., 36;  
3'. c. X c N i n n ,  81 K. C., 385; S. v. Campbell, 133 N .  C., 610; Combs v. 
I'ommissionms, 170 N. C., 87. Tho word "pasture" is defined as ground 
for the grazing of domestic animals. N e ~ v  Standard Dictionary; 1 
Thomas, Coke, Litt., 202. I t  includes also the grass pawing upon the 
ground. Gul f ,  etc., Ry. Co. v. Jones, 2 1  S .  W., 145; 47 C. J., 1376. But  
a pasture is not cleared ground under cultivation. 8. v. Perry, 64 
3. C., 305. 

S e w  trial. 
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STATE v. DEWEY MARTIN 

(Filed 29 October, 1930.) 

Indictment E &In this case held: there was a fatal variance between 
indictment and proof. 

Where an indictment in a criminal proseciition charges the defendtint 
with having fraudulently obtained goods hy means of :i worthless check 
in violation of C. S., 4283, and the defendant is convicted of having ut- 
tered a worthless check in violation of chapter 62, Public Laws of 1927, 
the offenses ore not the same, and there is a fatal variance between the 
indictment and proof, and the defendant's demurrer to the evidence will 
be sustained in the Supreme Court on appeal. C. S., 4643. 

APPEAL by defendant from Schenck, J., a t  March Term, 1930, of 
FORSTTH. 

Criminal prosecution tried upon a warrant charging the defendant 
with fraudulently obtaining goods by means of a worthless check in 
violation of C. S., 4283. 

The defendant was convicted of uttering a worthless check, with knowl- 
edge of its worthlessness, i n  violation of chapter 62, Pc.blic Laws 1927. 

F rom the judgment rendered, the defendant appeals, assigning us 
error the refusal of the court to dismiss the action as i n  case of nonsuit. 

Attorney-General Brummitt and Assistant dtforney-General Nash for 
th,e Stata. 

E. M. Whitman for defendant. 

STACY, C. J. The  defendant was indicted under one statute and con- 
victed under another. The  two are  not the same. There is  a fatal  
variance between the indictment and the proof. S. v. Corpening, 191 
N.  C'., 751, 183 S. E., 14. The  Attorney-General confeuses error. The 
demurrer to the evidence will be sustained here as provided by C. S., 
4643, 

Reversed. 
-. 

STATE v. PERCY H A Y E S L I P P S  AND R O B E R T  I-[AHKIS. 

(Filed 29 October, 1930.) 

Criminal Law L a-Where appeal in capital case is not; prosecuted ac- 
cording to Rules it will be dismissed, no error appeming on face of 
record. 

Where the defendants convicted of a capital offense give notice of 
appeal, but nothing is done toward perfecting the same, the motion of 
the Attorney-General to docket and dismiss the appeal will be allowed. 
no error appearing upon the face of the record proper. 
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i l l o ~ r o x  by  S ta te  to  docket a n d  dismiss appeal.  

Attorney-Genrral B r u ~ n m i i f  and Ass i s fnn f  .l t f o r n r , y G ~ n r r a l  S a s l t  for 
t h e  State. 

STACY, C. J. A t  the M a y  Term,  1930, Forsy th  Superior  Court,  thv 
defendants herein, P e r c y  Hayesl ipps and  Robert  H a r r i s ,  were tried upon 
a n  indictment charging them with a capi tal  offense, to  wit, rape, which 
resulted in.a conviction of both the  defendants, arid sentences of &nth 
pronounced thereon. F r o m  t h e  judgments thus  entered, the  defendants 
gave notice of appeal  t o  the  Supreme Court ,  but  nothing h a s  bee11 done 
towards perfecting same. 

A s  no er ror  appears  on  the  face of t h e  record proper, the  motion of 
the S t a t e  mus t  be allowed. d. 7%. Brwmfield, 198 N. C., 613. 

Appea l  dismissed. 

l:AII,\\'ilT 1~;SPKESS .IGENCP. Isc.,  v. A. J. XBSWELL, C'~.\rhllhS10SP~ 
OF REVESUE OF THE STATE OF XOKTH CAROLINA. 

(Filed 29 October, 1930.) 

1. Statutes  A -Statute will bc presumed to be constitutional. 
In  passing npori the constitutionality of :I statute every reasoii:~l)lt~ 111.r 

sumption in favor of its validity mill be given hy our courts. 

2. Taxation E c-Burdm is on person seeking t o  recover tax t o  prove 
t h e  invalidity of t h e  s tatute  levying it. 

Where a taxpayer has paid a tax imposed by statute, folluwiil:: statu- 
tory procedure, and seeks to recover the amolint so paid oil tlir gro~intl 
that  the statute levying the  ta.; is invalid. the t~urden i i  npon hi111 to 
show the invalidity of the statute. 

3. Tn\ation A d-Minimum tau on express companies of $15.00 per mile 
of t rack  operatwi over held constitutional a n d  valid. 

A tax upon express companies of $1500 per niile of track over wliicl~ 
thry operate in this State, when tlie nr t  incorne is six per cent or less. 
levied under the provisions of statute, is valitl under the provisions o f  
our State Constitution, Art. V, sec. 3, providing that the General Asseinbl,l?. 
may tax trades, professions, franchises and income. 

-4. S a r n P C o r p o r a t i o n  doing business i n  this S ta te  is subject t o  franchise 
tax although p a r t  of i t s  property is used i n  inters tate  commerce. 

\Yher~  n foreign corl)oratiori does blisiness in this State, tlir ri&t to 
ciirry on its business h r r r  is subjwt to taxation as  n franchise irresl)tvtivtx 
of the fact that part of its business is in interstate commerce, the amount 
of the tax ~ o t  11einp :~n;'rctetl by thc~ ~ I I C I Y ~ W V P  or d~crease  ill intcrsti~t(,  
business. 
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5. Appeal a n d  E r r o r  A c-Supreme Court  will not  anticipate constitu- 
tional questions before necessity of deciding them. 

The principles of lnw involved in the question of the constitutionality 
of a statute imposing a license or privilege tax in their ultimate correct 
conclusion or  application wi.1 be based upon the facts in each garticular 
case, the Supreme Court will not clecide hyputlietical questious mheu not 
squarely presented for decision. 

6. Taxation A d-Whcre minimum tax is sought t o  be recovered validity 
of taxes more t h a n  minimlun levied by t h e  s ta tu te  will not be  decided. 

IVhere n statute imposes a tax upon espress companiels based upon the 
mileage of track in this State over which they operat?, levying a t a s  
of $15.00 per mile when the net income of the company is six per cent 
or less, $38.00 when the net income does not exceed eight per cent, and 
$?LC0 per mile when the net income exceeds eight per cent, and the State 
levies tile minimum tax on a n  espress company, which sues to recover 
the amount so paid, the question of the ratio of the company's net earn- 
ings in this and other States, and the amoul~t of the nel: income are im- 
material to the conclusion as  to whether the t a s  is valid in the instant 
case, the t a s  levied being constant regartlless of income or the ratio 
between interstate and intrastate business, and the validj ty of the higher 
rate of taxes levied by the statute is riot directly presented for decision. 

7. Sam-Franchise tax on  espress company i n  th i s  case held no t  t o  be 
unconstitutional a s  confiscatory. 

11:spress companies are exempt from the operation of sections 210, 211 
of chapter 346 of the Revenue Act of 1929 by section 213 thereof, and 
under the provisions of section 205, construed in connection therewith, 
the tases imposed on espress companies are  State tases upon their fran- 
cliises and occupations, and counties nre prohibited from levxing a 
privilege or license tas ,  and the amount levyable by municipalities is 
limited to a sliding scale of small proportions, evident11 for the use of 
their streets, alid where a tax levied on :In espress toll-pnnx under the 
provisions of the statute is $15.00 per mile of trnck over \vhich it operates 
in this State, amounting to slightly in escess of 12 per cent of its gross 
revenue esclusively derived from intrastate business, 'lot taking into 
:lccount large gross receipts from interstate business, it will not be held as 
n innttcr of law that the tiis is ~ ~ n c o n s t i t ~ ~ t i o ~ ~ a l  as  being c:onfiscatory. 

CIVIL ACTIOS, before Daniels, J. F r o m  WAU. 
Tlie plaintiff alleged t h a t  i t  had been duly incorporeted under  the  

laws of the S t a t e  of Delaware and was a common carr'ier of express 
and  a public ut i l i ty  company "engaged i n  the  business of carrying to, 
fronl, o r  throughout  K o r t h  Carol ina,  . . . money, packages, gold, 

silver, plate, o r  other  artielcs a n d  commodities by   express^," and  thus  is 
within t h e  definition of a n  "Express Company," a s  e o n t , ~ i n e d  i n  para-  
g r a p h  13 of section 502 of the  Revenue Act of S o r t h  C a ~ o l i n a  of 1929. 
Said  plaintiff began operation i n  N o r t h  Carol ina on 1 March,  1929. 
P r i o r  to t h a t  t ime  the  business which it now conducts hacl been done by 
the American Rai lway  Express  Company under  contract:; between t h a t  
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rompany and the railroads, which contracts expired on 25 February. 
1929, and were not renewed. Pr ior  to its succession to this business thr 
Rai lvag Express Agency purchased from the ,lmerican R a i h a y  Ex- 
press Company all of its property, including real estate uced by thra 
latter in the conduct of its express transportation business. This prop- 
erty was purchased for $30,488,114.62. which representrd itc tnlc 
ralue. As against these assets the Rai lnay Express Agency iswed it< 
bonds bearing 5 per cent interest in the amount of $33,000,000, which 
said bonds are now outstanding. Out of the 11c.t proceeds from the salt, 
of the bonds the Railway Express .lgency paid tlw American Rnil~vay 
Express Company the agreed purcllase price of the property bought 
from it, retaining the balance for organia t ion  expenses and working 
capital. The capital stock of the Railway Express Agency consists of 
1,000 shares of common stock of no nominal o r  par value, but ~vh i rh  
were sold a t  $100 per share. This  sum, plus the amount r ea l i z~d  from 
the sale of the bonds, cons t i tu t~s  the inrcsted capital of the cornpang. 

On 1 Narch,  1929, the plaintiff made a contract with approximately 
six hundred and fifty railroad lines throughout the country, as set forth 
in the record. This contract so f a r  as pertinent to the decision of the 
case, provided in substance that  the plaintiff was to carry on such 
express transportation busiriess over sue11 lines named ill the contract 
:is was formerly carried on by the ,lmerican Railway Express Company 
under a contract effective 1 March, 1923. The various ra i lnay com- 
panies signing the contract constituted and appointed the plaintifi aq 
its exclusire agent for the conduct and transaction of the express trans- 
portation business upon such passenger express or mail lines of such 
railway company as may be agrced to. Each railway company further 
agreed that  i t  would not for  compensation transport raluables, money, 
goods or property of any description independently of the pro~is ions  
of the contracts wit11 certain txceptions therein specified. The  revenue 
arising from the operation was to be apportioned according to thr  
method set u p  in the agrcenlent and "the balance remaining shall be 
designated as 'Rail Transportation Rc~enne , '  and shall be distributed 
anlong the carriers in the group executing this form of agreement. 
including the Rail  Company party to this agreement, in the propor- 
tion that the gross express transportation revenues on othrr than car- 
load busincss for the month earned on the line of each such carrier 
bears to the gross express transportation revenues on other than carload 
business earned 011 the line of all such carriers in that  group for that 
month." The plaintiff offered evidence tending to show that  it operated 
in every State in the Union, and in Canada and Xexico, and that the 
total railroad mileage in the 1Jnited States over which the plaintiff 
operated 1 ,July, 1929, was 223.629 miles, and the total railroad mileagcj 
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operated by the plaintiff in the State of North Carolina on said d a t ~  
w ~ s  3,053 miles. "Froni 1 March, 1929, to and including 30 June ,  
1929, the plaintiff transported solely in  intrastate traffic in the State 
of S o r t h  Carolina 111,193 shipments, for which the plaintiff received 
revenue amounting to $122,286.69. During the same periad the plain- 
tiff received a t  points in the State of North Carolina mterstate traffic 
forwarded from points without the State of Korth Carolina, 472,842 
shipments, for which the plaintiff receiwd yevenue amolnting to $762,- 
853.98. During the year 1929, the total number of i n t r ~ s t a t e  shipments 
handled over the entire system was 49,782,935, for which revenue 
:iiilounting to $52,136,839.78 was received. The  ratio of the intrastate 
revcnue to interstate revenue wherever the company operated during the 
year 1929 was 18.28 per cent. The rat io of such revenue for the State 
of S o r t h  Carolina for the same period was 16.05 per cent. The  value 
of plaintiff's entire tangible property consisting of real e3tate, buildings, 
:lutomobiles, trucks, and other equipment and supplies, is $30,183,482.94. 
The value of that  par t  of such property, which is  located in the State 
of North Carolina, is $136,488.33. The ra lue  of the company's real 
estate, all of which is located outside of the State of No-th Carolina, is 
$13,991,450.76. During the four months period of operation in ques- 
tion, the revenue received by the plaintiff over its entire system was 
$99,188,771.49, of which amount, $122,286.69 only wzs received from 
operations wholly within the State of North Carolina. Of the total 
revtwues rceeived from f y r e s s  transportation the sum of $198,593.56 
represents charges to the United States Government for shipments trans- 
ported during the four months period. During this perisd the plaintiff 
owned United States Government bonds to the value of $3,090,187.75, on 
which was received interest amounting to $14,508.72. Interest amount- 
ing to $176,455.13 was also received on bank balances located without 
the State." 

The  evidence further tended to show that  the American Railway Ex- 
press Company, which preceded the Railway Express Agency, and had 
been in  operation since 1 July,  1918, made a profit upon its operations 
and paid dividends of slightly over 6 per cent upon its capital stock, 
and that  "in busiiiess activities and progress, North Cr rolina mas an 
average State of those through which the plaintiff operates." 

The  evidence further tended to show that i n  making comparison be- 
tween the revenues of the company in  intrastate commerce based on 
intrastate shipments on the one part  and interstate shipmc~nts received a t  
points in North Carolina from points without the State on the other 
part, no consideratioi~ was given to revenues arising from interstate 
shipments froin points in S o r t h  Carolina tlesignatetl to points without 
that State. 
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The plaintiff was domesticated i n  Korth Carolina 23 January,  1929, 
and on 25 Auglist, 1929, made a report to the defendant, Commissioner 
of Rerenue for x ~ r t h  Carolina, required by section 205 of Public Laws 
of 1929. chapter 345. Pursuant to the provisions of said Rerenue Act 
the defendant, Commissioner of Revenue, demanded a franchise tax 
in  the sum of $45,795.65. The  plaintiff paid said sum under protest, 
and thereafter in due time made a written demand for a refund of said 
tax and the interest. The defendant, Commissioner of Revenue, refused 
to refund said tax and interest, whereupon this action was instituted 
for the recovery thereof. A jury trial mas waived, and i t  was agreed 
that the trial judge should pass upon all matters of fact and law in- 
volved in  the action. After a hearing, the tr ial  judge decreed that the 
statute complained of, was valid and constitutional, and that  plaintiff 
was not entitled to recover the tax, from which judgment plaintiff 
appealed. 

Robt .  Cy. d l s f o n ,  Blair  Foster and X u r r a y  Allen for plaintiff'. 
.ltfor?tey-General Brurnrnitt und d s s i s f a n t  A ftorneys-General ATash 

u m ?  Si ler  f o ~  defendant. 

nnoanss ,  J .  The Commissioner of Revenue for the State of North 
Carolina found that the plaintiff operates as an  express company over 
3,053.31 inilcs of railroad within said State. Thereupon, pursuant to 
scc.tiori 203, chapter 343 of Public Laws of 1929, he demanded the sum 
of $15 per mile as a franchise or license tax, aggregating $45,799.65. 
The plaintiff paid the tax demanded, and after complying with the 
proper prelimir~aries provided by Ian-, brought this action to recover 
the sum so paid. 

The pertinent portion of the statute under which the tax was levied 
reads as fol1o~vr-s: "Where the net income on the average capital invested 
(luring the year ending the thirtieth day of June  of the current year 
is six pcr cent or less, $15.00 per mile of railroad lines. More than six 
per cent and less than eight per cent, $18.00 per mile of railroad lines. 
Eight per cent and over, $21.00 per mile of railroad liues operated 
over." 

At the outset the plaintiff attacks the constitutionality of the statute 
gei~erally, and also upon certain specific grounds, to wi t :  

( a )  That  said statute invades the domain of the commerce clause of 
the Federal Constitution in that an  illegal burden is directly laid upon 
interstate commerce. 

(b) That  said statute imposes a tax upon business which the plaintiff 
does for the United States Government. 
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(c)  That  said statute undertakes to levy a tax upon property located 
outside the State of Nor th  Carolina and in other jurisdictions, con- 
t rary  to section 1 of the Fourteenth Bniendment of the Constitution of 
the United States. 

(d)  That  said statute imposes a tax which is so excessive and l~urden- 
some as to amount to a confiscation of property. 

Article V, section 3, of the Constitution of North Carolina, provides 
that  "the General Assembly may also tax trades, professioiis, franchises 
and incomes," etc. Hence, the General Assembly has the power to  levy a 
franchise tax, and in  pursuance of such power, has through a course of 
years imposed such taxes upon espress companies doing business withill 
the State. Noreover, the tax has always been assessed upon a mileagt. 
basis. Beginning in 1913 with a tax of $3.00 per mile the General 
.lssembly, in substantially similar statutes, increased the  tax to $5.00 
in 1921, $7.50 in 1925, and to a minimum of $15.00 per mile in  1929. 

I11 arriving a t  a correct and sound conclusion as to whether the tas-  - 
iug statute of a sovereign State enacted in accordance with the consti- 
tution thereof invades the inhibitions of the supreme lan of the land, i t  
must be borne in  mind that  every reasonable presumptiou rises and runs 
in favor of validity. X r .  Justice Day, in Green v. Fra;* i~r ,  233 U .  S. ,  
233, clothed the idea in  these words: "The taxing power 11f the States is 
primarily vested in  the legislatures, deriving their authority froni the 
people. When a state legislature acts within the scope of its authority 
it is responsible to the people, and their right to changcz the agents to 
vhom they h a ~ e  entrusted the power is  ordinarily deemed a sufficient 
check upon its abuse. When the constituted authority oj' the State un- 
dertakes to  exert the taxing power, and the question of the validity of 
its action is  brought before this Court, every presumption in its favor is 
indulged, and only clear and demonstrated usurpation of power will 
authorize judicial interference with legislative action.'' Furthermore, 
"the burden is on him who seeks the recovery of a tax already paid to 
establish those facts which show its invalidity." Compabia General v.  
Collector, 279 U. S., 306. See, also, Fun: 7:. Huarstick, 156 U .  S., 674; 
Heim v. McCall, 239 U. S., 175. 

,111 courts a re  agreed that the franchise of a foreign ~:orporation or 
its right to carry on its business i n  a particular State ~ i n d e r  the pro- 
tection of the laws of such Sta te  is a proper subject for taxation, irre- 
spective of the fact that  a portion of the property includcld in the com- 
putation is  used i n  interstate commerce. Mr. Justice Stone, writing 
the opinion in  International Shoe Co. v. Shartel, 279 U .  S., 429, said:  
"A franchise tax imposed on a corporation, foreign or domestic, for the - 

privilege of doing a local business, if apportioned to buiiiness done or 
property owned within the State, is not invalid under the commerce 
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clause merely because a part  of the property or capital included in  com- 
puting the tax is used by i t  i n  interstate commerce." The signboards 
marking out the road along which a valid privilege tax must travel, are 
pointed out by X r .  Justice Brande-is i n  Sprout v. City of South Bend, 
277 U .  S., 163. I t  is there.written: "But in  order that  the fee or tax 
shall be valid, i t  must appear that  i t  is imposed solely on account of 
the intrastate business; that the amount exacted is not increased 
because of the interstate business done; that one engaged in exlusively 
interstate commerce would not be subject to the imposition; and that 
tho person taxed could discontinue the intrastate buskess without with- 
drawing also from the interstate business." 12'. I'. ~S'fate v. Latrobe, 
279 U. S., 421; Xacdl1c.n c. hlass., 279 U .  S. ,  620; N. J. Telegraph 
C'o. 2,. Tax Board, 230 U. S., 338; W m f e r n  Cartridge Co. v. Emerson, 
50 Supreme Court Reporter, 283. While the principles underlying 
privilege and franchise taxes have been discussed in the cases above 
cited and numerous others referred to therein, the chief difficulty en- 
countered in arriving a t  the ultimate conclusion is the correct applica- 
tion of correct taxing theory to particular statutes and to particular 
states of fact. 

Tho statute under attack in the case a t  bar  imposes a minimum tax 
of "$15.00 per mile on railroad line" when the "net income on the 
average capital invested . . . is 6 per cent or less." Manifestly 
this language means that if an  express company made nothing at  all, it  
would be required to pay the minimum tax of $15.00 per rail mile. 
IIence, so f a r  as this particular record is concerned, the terms "net 
income" and "average capital invested" are not involved in  the specific 
question of law presented. I f ,  under the taxing statute, the defendant, 
Commissioner of Revenue, had undertaken to levy a tax of $18.00 per 
rail mile, which levy would necessarily involve the determination of 
"net income" on "invested capital," then the plaintiff would be in  a 
position to present squarely the legal questions debated in  the brief. 
Tha t  is to say, section 205, chapter 345, Public Laws of 1929, imposes 
a franchise and privilege tax of $15.00 per mile on express companies 
licensed to do business in this State. Said tax is the minimum tax 
under any and all circumstances, and, as the record is interpreted the 
question as to what would happen or what the legal status of the parties 
would be if a higher tax had been levied under the statute, i s  at  most an  - 
interesting but at  the same time hypothetical question. Appellate Courts 
everywhere have been slow to plunge into the field of hypothesis and 
speculation in deciding constitutional questions, and have ordinarily 
been content to rest i n  safety upon the wisdom of the scriptural declara- 
tion: "Sufficient unto the day is the evil thereof." This is particularly 
true when the apprehended evil i s  constitutional in its nature. 
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I t  is obvious that if the interpretation given the statute is sound, the 
tax does not rise as interstate business increases or fall with the diminu- 
tion thereof. Nor is there evidence tending to show that it is not 
imposed solely on account of intrastate business transacted; neither is 
there anything in the record tending to shoe  that the plaintiff would not 
have the right at any time to discontinue intrastate business within 
Xorth Carolina. Under the facts as disclosed upon the face of the 
record the tax is constant and points without variation to "$15.00 pel- 
rail mile." 

Therefore, as we see it, the only question presented is whether the 
tax of $15.00 per rail mile is so excessive and exorbitant upon its face 
as to amount to a confiscation of property. 

Under the tax structure set u p  in chapter 345 of the Revenue Act of 
1929 domestic and foreign corporations are required to pay franchise or 
privilege taxes based upon certain data contained in reoorts filed with 
the Commissioner of Revenue. See sections 210 and 211 of said chapter 
345. I n  addition, such corporations pay the license taxes imposed by 
various sections of said Revenue Act. However, express companies arc 
exempt from the operation of sections 210 and 211 by sxtion 213, and 
the tax assessed against them is by virtue of section 205. I t  is ap- 
parent, therefore, from an inspection of the statute that the tax imposed 
upon the plaintiff is a combination franchise and occupat on tax assessed 
by the State, and counties are expressly prohibited from levying a 
privilege or license tax, and the amount leviable by municipalities is 
limited to a sliding scale of small proportions. The power granted to 
municipalities to impose the tax is doubtless based upon the fact that 
the plaintiff must necessarily use the streets in  the ordei-ly prosecution 
of its business. The evidence discloses that the revenue produced from 
exclusively intrastate business was $122,288.69 for a period of four 
months. Hence the annual revenue from such source would be approxi- 
mately $366,860.07. The revenue arising from interslate shipments 
received by plaintiff within North Carolina was $762,853.!38 for a period 
of four months. Hence the annual revenue from such source would be 
approximately $2,288,561.94. I t  also appears from the evidence that 
the plaintiff in constructing the comparison between revenue derived 
from intrastate commerce "based on intrastate shipments on the one 
part, and interstate shipments received at points in North Carolina from 
points without the State on the other part" that no con,lideration was 
given to interstate shipments from points in North Carclina to points 
without the State. So that the volume of such business does not 
appear. I t  does appear, however, that "in business activities and 
progress North Carolina is regarded as an average State of those 
through which the plaintiff operates." Furthermore, ii does appear 
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t h a t  the "ratio of intrastate  revenue to inters tate  revenue wherever the 
company operated dur ing  the  year  1929 was 18.28 per  cent. T h e  rat io  
of such revenue f o r  t h e  Stat<. of N o r t h  Carolina f o r  the  same period 
\r a s  16.05 per  cent. 

T h e  bald result is tha t  the  combined franchise and privilege t a u  im-  
posed upon  t h e  plaintiff i s  slightly i n  excess of 1 2  per  cent of i ts  gross 
revenue derived exclusively f r o m  intrastate  business, t ak ing  no account 
of other  items a n d  factors, which a re  worthy of consideration upon the 
contention t h a t  t h e  amount  i s  confiscatory. 

T h e r e  a r e  other  questions debated i n  t h e  briefs with much learning 
and  skill, but  if the  view of the  law herein adopted by the  Cour t  is  
c.orrect, a l l  such questions become immaterial .  

I n  conclusion, under  the  facts  a n d  circumstarices presented or  dis- 
closed by  th i s  par t icular  record and involved i n  a decision of this  par -  
ticular case, we cannot say t h a t  as  a matter  of l aw the  tax  imposed is 
confiscatory, a n d  the judgment  of the  t r i a l  court  is  

.Iffirmed. 

A. \V. CHABTKEE ET AI.. v. BOARI) O F  EDUCATION O F  I)UIIHi\.\I 
( 'OUSTT A N U  THE TREASURER OF D C R H A V  COVSTT.  

(Filed 29 October, 1930.) 

1. Schools and School Districts D a-Acts of appointees of school board 
held not to be subject to annulment by proceedings in instant rase. 

A county board of education is a body politic and corporate, and is 
authorized to prosecute and defend suits in its own name, and to cfiscl~argc, 
certain duties imposed by statute, C. S., 5419, and where the rucmlwrh of 
the board appointed by the General Assembly fail to take the oat11 of 
office on the date prescribed by statute, C. S., 5410, hut take the oath on 
the next succeeding day, their failure to qualify on the day prescribed 
does not impair the existence of the corporate body, and where they lmvr 
tlischarged the statutory duties imposed upon them, and no VR('RIICS liai 
been declared by the State Board of Education, and no groceedings i l l  

the nature of quo warranto hare been instituted to determine their right 
to oUice: Held, the acts of the appointees as  members of the h a r d  cannot 
be annulled by a proceeding to restrain the board from purchasinq a 
school site in discharge of its statutory duties. 

2. Schools and School Districts D b--Selection of school site is within 
discretion of board of education and is not reviewable in absence of 
abuse. 

The courts will not review the statutory discretion invested i11 21 

county board of education in selecting a site and erecting a building for 
a school except in the instances of abuse of this discretion, and, Held, in 
this case there was no indication of abuse of discretion, it appearing that 



646 I N  T H E  SUPREME COURT. [I99 

the school board had money in hand for the erection of a proper building 
in a district having no school building, the children of which hnring 
~ttencled the schools of other districts. 

APPEAL by plaintiffs from Barnhill, J., at Chamhers in Durham 
County, 25 July, 1930. From DCRHAM. 

This is an action to restrain the board of education of Durham County 
from purchasing a site and erecting a school building at the intersection 
of the Fish Dam and Hillandale roads, to declare void the selection of 
the site, and to restrain the treasurer from paying out any money for 
the purchase of the site. 

The trial judge found the facts to be as follows: 
1. That the plaintiffs are residents and taxpayers of Durham County, 

S. C., and that some of the plaintiffs are residents and taxpayers in 
wliat is known as Hillandale Special School Tax District and that some 
of the plaintiffs are residents and taxpayers in what is known as West 
Durham Special School Tax District. 

2. That the defendant, the county board of education of Durham 
County, is a body corporate under the laws of the State of Korth Caro- 
lina; that J. D. Hamlin, H. L. Umstead, W. I. Cranford, H. G. Hedrick 
and J. B. Mason were appointed members of the county board of educa- 
tion of Durham County by chapter 180, Public Laws of North Carolina, 
1929. That said persons so nominated as members of said county board 
of education of Durham County did not qualify by tak ng the oath of 
office on or before the first Monday of April, 1929, but that all of said 
persons so named did take the oath of office on Tuesday following the 
first Monday in April, 1929. That the said persons so named discharged 
the duties imposed upon the members of the county board of education 
of Durham County until the death of J. D. Hamlin on or about 30 De- 
cember, 1929; and that subsequent thereto the said H .  L. Umstead, 
W. I. Cranford, H. G. Hedrick and J. B. Mason elected 1'. 0. Sorrel1 as 
:I successor to the said J. D. Hamlin; and that T. 0. G;orrell and the 
other persons appointed as members of the said county h a r d  of educa- 
tion of Durham County by the Public Laws of 1929 hale  continued to 
discharge the duties imposed upon members of the countj board of edu- 
cation of Durham County to the date of this hearing. 

3. That the county-wide plan of organization adopted Ey the board of 
(~lucwtion of Durham County in 1923 in conlpliance with section 73-a, 
cahapter 136 of the Public Laws of North Carolina for 1923, provided 
for a school building to be built in the West Durham Sich001 District 
at or near the underpass on State Highway S o .  10 to provide a school 
for the children in the West Durham School District, Hillandale School 
District, Chambley School District and White's Cross Roads School Dis- 
trict and that said school building has never been built. 
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4. That  the county-wide plan of organization was amended by the 
hoard on 22 April, 1927, i n  part ,  as follows: 

"A11 of the Hillandale School District, all of the Chanibley School 
District, and that  part of the Bragtomn School District not lying withill 
the Durham Charter District, all that part of thc West Durham School 
District not lying within the limits of the Charter 1)istrict of Durllam 
or within the limits of the New Hopc District, all of Glenn School Dis- 
trict (including the former E l m  Grove and Hebron School districts) 
not lying within the Carr-Oak Grove School District, all that part  of 
Redwood School District not lying within the Carr-Oak Grove School 
District, all that  part of White's Cross Roads School District not lying 
within New Hope School District." that  at said time there were 
900 children in said district, and to p r o ~ i d c  schools for said children 
and give thrm proper school accommodations, schools were mai~itaincd 
and operated a t  Bragtown, Glenn and Hillnndale. 

5. That  the Hillandale School District is a local tax district in 
I lurham County and there is situated in said district a school building 
and nil elementary school is maintained in said district and is attended 
by children from the Hillaildale School District. That  the West I h r -  
ham School District is a local tax district in Durham County and has 
no school building located in said district as the children in said district 
now attend Rragtown schools. That  what is  now known as West Dur- 
ham School District was formerly Chamblcy School District. That  the 
Chambley School District was a local tax district, but several years 
prior to the extension of the corporate limits of the city of Durham said 
Chambley School District roted into said West Durham School District. 

6. Tha t  i n  1925 the corporate limits of the city of Durham mere so 
estended as to take in the school building in  said West Durham Special 
School Tax  District, but left a large par t  of said West Durham Special 
School Tax  District outsido of the corporate limits of the said city of 
Durham. Tha t  since the corporate limits of the city of Durharn wrre 
extended there has been no school building in said West Durham School 
Tax  District, but that  the children in  said district have been attending 
I3ragtomn schools in accordance with tho county-wide plan of organiza- 
tion as amended 22 April, 1927. 

7 .  That  the pleadings and evidence in this action do not show that  the 
county-wide plan of organization, i n  so f a r  as i t  pertains to  the children 
in Hillandale and West Durham School Tax districts has been amended 
or changed since 22 April,  1927. 

8. That  on 4 March, 1929, the county board of education of Durhanr 
County by a vote of 3 to 2 voted to  erect a new school building in the 
Hillandale Special School Tax District a t  the site of the present school 
building in  said district. Said building mas to p r o ~ i d e  school facilities 
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for the elementary pupils in the Hillandalth and West :3urham Special 
School Tax districts. That the said Hillandale site as selected by the 
board on 4 March, 1929, is located on the Cole Mill Road ; an all-weather 
road, and that the county now owns 21/! acres of land at said site and 
can obtain 5 additional acres free of charge for said school site. That 
the city water mains run through the said site. That pure and whole- 
some water can be obtained by making proper connections with said 
mains. That an electric power line has already been corstructed to said 
site. That the said site is about 1.4 miles from highwa,~ No. 10, about 
2.2 miles from the Orange County line, about 3 miles from Bragtown 
School District line, about 4.4 miles from the Bragtown high school and 
elementary school, and about 7.4 miles from the Hope Valley School on 
the south. 

9. That on 18 April, 1930, the said board of educat on of Durham 
('ounty voted to reconsider and reopen the question of the location of 
said school building. That on 15 May, 1930, the said h a r d  by a vote 
of 3 to 1 voted to locate said school building in the West I h r h a m  Special 
School Tax District at the intersection of the Fish Dam and Hillandale 
roads. That a t  said meeting the following members were present: J. B. 
Mason, H. L. Umstead, T. 0 .  Sorrell and IT. G. Hedrick; that W. I. 
Cranford, chairman of the said board, was absent, and that J. B. Mason 
acted as chairman. That H. L. Umstead, T.  0 .  Sorrell and J. B. Mason 
~ o t e d  to locate said school at  the site above named a l d  that H. G. 
Hedrick voted against locating the building at  said site. That W. I. 
C'ranford, who was absent at  said meeting, had previously, to wit, 
4 March, 1929, voted to locate said building on the old Ilillandale site. 

10. That the site at  the intersection of the Fish Dam #md Hillandale 
roads is on a dirt or clay road and is only 2.8 miles from the Bragtown 
high school and elementary school, and is only 1.4 miles from the Brag- 
to~vn School District line, and is about 3.8 miles froin the Orange 
County line and about 9 miles from the Hope Valley school on the 
south. That the land for said site is not owned by the h a d  of education, 
but that the said board has an option on 6 acres for said site at a cost of 
$1,800, and that plans and specifirations have been prepared for said 
building. That in order to provide pure and wholesome water for said 
school from city water supply it will be necessary to lay a water mail1 
approximately one mile. That in order to provide electric lights for 
said building from Durham Public Service Company it will be neces- 
sary to build a power line approximately one-third of a m.le. 

11. That the county board of education has made no order consolidat- 
ing the Hillandale Special School Tax District and the West Durham 
Special School Tax District. That said districts are both local tax dis- 
tricts with a different rate of tax. That there is a school building in the 
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Hillandale Special School Tax District. That there is no school build- 
ing in the West Durham Special School Tax District, and there has 
been no school building in said district since a portion of said district 
was taken into the corporate limits of the city of Durham, but that the 
children in said West Durham Special School Tax District have been 
attending Bragtown school. 

12. The court further finds that on 6 Sugust, 1928, the county board 
of education of Durham County certified to the county commissioners 
of Durham County a resolution passed by the said county board of edu- 
cation of Durham County, stating that it mas necessary in  order to 
maintain the constitutional six months school term, to erect a school 
building in said West Durham Special SchooI Tax District, and that 
pursuant to said resolution so adopted by said board of education and 
certified to said board of county commissioners of Durham County, a 
resolution yas  adopted by said board of commissioners of Durham 
County directing that bonds of Durham County be issued pursuant to 
the County Finance Act, and that $25,000 of the proceeds arising from 
said sale of said bonds be set aside for the erection and construction of a 
new school building in said West Durham Special School Tax District. 
That said bonds have been sold and that there is now available for the 
purpose of erecting and constructing said new school building in said 
West Durham Special School Tax District the sum of $25,000, which 
said amount was derived from the sale of bonds so sold by the board of 
commissioners of Durham County. 

13. The court further finds that the county board of education of 
Durham County was acting under authority of law on 15 May, 1930, at 
which time i t  voted to locate said school in the West Durham Special 
School Tax District at the intersection of Fish Dam and Hillandale 
roads. That the members of said county board of education were acting 
in good faith and did not abuse their discretion in voting to locate said 
school building at the point herein indicated. 

Upon the foregoing facts the restraining order was dissolved and the 
plaintiffs excepted and appealed. 

iVarshal2 T. Spears for plaintiff. 
Fuller, Reade & Fuller f o r  dofendants. 

ADAMS, J. The board of education of Durham County consists of five 
members, all of whom were appointed by the General Assembly at the 
session of 1929. C. S., 5410; Public Laws 1929, ch. 180. They took the 
oath of office, not on the first Monday of April, 1929, but on Tuesday, the 
day following. I t  is provided by statute that persons elected members 
of the county board of education by the General Assembly must qualify 
by taking the oath of office on or before the first Monday in April next 



650 I S  T H E  SUPREME COURT. [I99 

succeeding their election, and that a failurt  to qualify within this time 
shall constitute a vacancy. C. S., 5414. For this reason it is contended 
hy the plaintiffs that the acts and resolutions of the cmnty board are 
illegal and of no effect. 

The county board is a body politic incorporated under the name of 
"The Board of Education of Durham County," and in this capacity and 
by this title it is authorized to purchase, hold, and dispose of school 
property belonging to the county, to build schoolhouser, and to prose- 
cute and defend suits for or against the corporation. C. s., 5419. The 
failure of the members of the board to qualify on the first Monday in 
April did not destroy or impair the existence of the corporate body. 
Moreover, until the death of one of their number the appointees dis- 
charged the duties imposed upon them; and since the appointment of 
T.  0. Sorrel1 to fill the vacancy, he and the other members have regu- 
larly discharged the duties of the board. The State Board of Education 
has not declared a vacancy and no proceeding in the nature of quo 
tilawanto has been instituted to determine the question in contro~ersy. 
The acts of the appointees, de jure or de facto, cannot be annulled by the 
present proceeding. Burke: v. Elliott, 26 N .  C., 355;  Gilliam v. R'eddiclz. 
ibid., 368; 8. v. Graham, 194 N .  C., 459. 

We have discovered nothing in the facts as found by the trial judge, 
or in the record, to justify the conclusion that the county-wide plan of 
organization has been disregarded by the defendants to the prejudice 
of the plaintiffs, or that the county board has abused the discretion 
vested in  i t  by the law. 

The Hillandale and the West Durham districts are ilpecial tax dis- 
tricts, having different rates of tax. The Hillandale District has a 
school building and an elementary school. An extension clf the corporate 
limits of the city of Durham took in the school building in the West 
Durham District and left a part of the district outsidtb the corporate 
limits without a building; but the sum of $25,000 is now available for 
the erection of a building in this district. 

I n  these circumstances the action of the county board of education is 
within the exercise of discretionary powers which the courts will not 
undertake to control uliless so unreasonable as to amount to an oppres- 
sive and manifest abuse of discretion. This principle has been main- 
tained in a uniform line of decisions. Rrodnm v. Groom, 64 N .  C., 
244; Newton v. School Committee, 158 N. C., 186; School Committee .c.. 
Board of Education, 186 N.  C., 643; McInnish v. Board of Education, 
187 N. C., 494; Clark u. McQueen, 195 N.  C., 714. 

I n  this case we find no such abuse of discretion as would warrant an 
interference with the exercise of discretion by the defendant board. 

Affirmed. 
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FLOYD DIX v. HIGH POINT, THOMASVILLE AND DEKTOS 
RAILROAD COMPANY. 

(Filed 29 October, 1930.) 

Rrtilraads D c--Contributory negligence of person walking on track held 
to bar his recovery of damages for injuries from being struck by 
train. 

A motion as of nonsuit upon the evidence is properly allowed when the 
evidence discloses that the plaintiff was walking upon the defendant's 
track without taking proper precautions for his own safety, and was 
struck and injured by the defendant's slowly backward moving train 

APPEAL from Schenck, J., a t  June Term, 1930, of ROCKINGHAM. 
Sffirmed. 

This is an action for actionable negligence. The plaintiff is 47 years 
old. On 3 June, 1929, in the day time, between 2 and 3 o'clock p.m., 
the plaintiff was walking on the northbound track of defendant com- 
pany, between Ennis and West Green streets in the city of High Point, 
N. C. The plaintifl testified on cross-esamination: "I came down the 
track to shun the mud and water. . . . The line I was walking on 
was the main line going to the heart of High Point. . . . I was on 
the northbound track. . . . Before I went on the track I looked 
both ways to see that there was no train in sight either way. That was 
the last time I looked back, as far  as I know, except when something on 
the bank attracted my attention. That was the last time I looked for a 
train. I t  was right around a hundred yards from the Ennis Street 
Crossing where I was hurt. I was walking in the middle of the track. 
I was going to turn square to my right and go up the bank, cross the 
railroad line and up the bank. I was between the rails when I was 
struck. I was knocked down between the rails. I think I was walking 
at  an ordinary gait. I have a good eyesight. I am very hard of hearing, 
not as much then as I am now. I could hear good enough to work any- 
where." 

Plaintiff's left arm was injured so that it had to be amputated. The 
evidence of plaintiff's witness was to the effect that defendant's train 
was backing with three or four box-cars, and he was struck by the first 
car on the end. N o  warning or signal was given of the train's approach. 
The train was not running very fast-eight, ten or twelve miles an 
hour. No one was stationed on the end car. Witnesses heard no bell 
ringing or whistle blow at Ennis Street Crossing. I t  was in evidence 
that the track was used as a walkway. The railroad is straight from 
Ennis Street and plaintiff was struck about 300 feet from Ennis Street. 
Plaintiff had walked between the rails, and on the northbound track as 
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i t  was muddy and water was standing between the north and southbound 
tracks above his shoetops. There was a space of about iive feet between 
the ends of the cross-ties, between the two tracks. 

-11le.r~ D. Ivie, JT., Waber  & Casey and L. B .  Willia~ns for plaintiff. 
Lovelace R- Rirkman and Glidewell, D u m  Le Gwyn f o r  defendant. 

PER CURIAM. At the close of  lai in tiff's evidence the defendant, in  
the court below, made a motion for judgment as in case of nonsuit. 
C. S., 567. The court below allowed the motion, and i n  this we see no 
error. Neal v. R. R., 126 N. C., 634; Davis v. R. R., 1.87 N. C., 147;  
Thompson v. R. R., ante, 409. The judgment of the court below is 

Affirmed. 

ELBEHT D. O'SEAL v. W. W. JONES, \V. 11. JOKES A S D  G .  U. JOSES, 
TRADIXG AS JONES BROTHERS. 

(Filed 29 October, 1930.) 

Master and Servant C +Evidence of employer's negligence held properly 
submitted to the jury in this case. 

In an employee's action to recover damages for an alleged negligent 
personal injury, evidence that plaintiff was acting under the direction of 
defendant's foreman with the latter's assurance that there was no danger, 
nnd was injured by a falling wall contiguous to a wall being tom down 
by them, is sufficient to carry the  case to the jury on the issue of defend- 
i~nt's actionable negligence. 

CIVIL ACTION for damages, heard by Barnhill, J., at January Term, 
1930, of CARTERET. 

The plaintiff alleged and offered evidence tending to show that he 
was employed as an ordinary laborer by the defendant, and was en- 
gaged in tearing down or pushing down one of the brjck walls of a 
school building which had been previously burned, and that, while so 
engaged, another wall fell, knocking him through a hole in the floor 
and resulting in serious and permanent injuries. There was further 
evidence that assurances were given by one of the defendants and a 
foreman that there was no danger in the work. 

From judgment for the plaintiff assessing damages of $5,000, the de- 
fendant appealed. 

C. R. Wheatby and Julius Duncan for plaintiff. 
Moore & Dumn for defendant. 
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PER CURIAM. There  was n o  allegation or  issue a s  to assumption of 
risk. T h e r e  was evidence of negligence, and  t h e  testimony tended to 
show t h a t  the plaintiff was working under  the  direction a n d  supervision 
of one of t h e  defendants a n d  a foreman,  a n d  t h a t  h e  was doing the 
work according to instructions give11 h im by  said defendant and  the  
foreman.  Furthermore,  there was  evidence t h a t  positive assurance was 
g i ~ c n  t h a t  t h c r r  was  no danger ill tloiug t h r  work nccordi~lg to t h  
method adopted by the employer. 

H e n r e  the t r i a l  judge ruled correctly whet1 lie submitted thr. casc to  
tlle jury. S r r l l l e  P .  Bonsal, 166 N. C., 218, HI S. E., 448; F ' o d ~ r  i s .  

('onduit Co., 192  N. C., 14, 133  S. E., 188. 
No error. 

PEOP1,ES RANK AND TRUST COMPAST TO THE USE OF IHI-; JY.I\iSl': 
SATIOSAT, R A S K  v. A. ROSCOWER. 

(Filed 5 November, 19.30.) 

Banks and Banking H a-Statutory liability of stockholders may be en- 
forced by bank purchasing another bank for purpose of liquidation. 

Under the provisions of our statute. section 15, chapter 4. Puhlic I a n <  
of 1921 a\  amended b , ~  chapter 17, Puhlic L a w  of 1927, and chapter 7:;. 
Public IA\TS of 1R29, (lither a state or national hank ma\ puri+mqc thr  
, ~ ~ i r t c  of ~ n o t l i ~ r  bank, invlutling the utatutoty liabilitr of the stock- 
lioltler\ of the celling bank. nIwn \uch terms as arc agreed upon nnil 
G l l ~ l ~ r o ~ e d  11.1 the Corporatinn C'omtnission. and s ~ i t  on the statutor) 
liability of the stockholders of the telling bank ma7 be instituted it1 

the name of the purchasing hank to the use of the selling hank within 
thrre \ears  from the date of the transfer, and chapter 113, Public Lams 
of 1927, now C. S ,  21S(c1 does not repeal chapter 15. Public Lnus  of 
1921. as amcntled, and is inapplicable when the liquidation is under thr, 
~,ruri*ionc of that act, awl the iimendment of the act of 1931 by rhaptei 
73. Public Lams of 1929, heing ouly to correct a typogral)liical error. doc'\ 
not affect the right of action acrruing prior to its enartnic~nt. it l ) ~ ~ n c  
k~ctlihcnnt on l .~  as  l rgis lat i~e iv)nstrnrtion that the act of 1921 \ \n i :  not 
I r ~ ~ r n l t d  I)? t h t ~  nc't of 1927 

APPEAL by  defendant f r o m  X i d y e t f e ,  J., at August  Special Term,  
1030, of WAYXE. Affirmed. 

T h i s  action to recover of t h e  defendant, a stockholder of t h e  Peoples 
R a n k  a n d  T r u s t  Company, a banking corporation organized under  the 
l a w  of this  State, now insolvent, the  ful l  amount  f o r  which said de- 
fendant  is  liable, under  C. S., 2 1 9 ( a ) ,  to  t h e  creditors of said corpora- 
tion, n-as heard  on  defendant 's demurrer  to the complaint.  
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The essential facts alleged in  the complaint are as follows: 
Pr ior  to 13 January, 1927, the Peoples Bank and T-ust Company, a 

corporation organized under tho laws of this State, was engaged in the 
banking business at Goldsboro, N. C. On said day the said corporation 
closed its doors and ceased to do business. I t  was on said day, and since 
has been continuously, insolvent. No receiver has becn appointed for 
said corporation, nor has the Corporation Commission taken possession 
of said corporation for the purpose of liquidating its ajfairs, as author- 
ized by statute. 

On 30 April, 1927, with the consent and approval of the Corporation 
Commission, first had and obtained, the said Peoples .Bank and Trust 
Company sold and transferred to the Wayne Sational Bank of Golcls- 
boro, N. C., "all of its assets of every kind, includi ig  stockholders' 
liability, such transfer and sale being upon the terms agreed upon and 
approved by the Corporation Commission and by two-thirds vote of the 
board of directors of said Peoples Bank and Trust Company. Said sale 
and transfer of assets was not only approved by a two-thirds vote of the 
board of directors, but was also ratified and approved by more than two- 
thirds in interest of the stockholders of said Peoples I3ank and Trust 
Company, at  a meeting of said stockholders duly called and held for said 
purpose on or about 27 April, 1927." I n  consideration of said sale and 
transfer, the Wayne National Bank assumed and agreed to pay all the 
debts and liabilities of the Peoples Bank and Trust Colr pany. 

After 13 January, 1927, and prior to th,e date of said s d e  and transfer 
of its assets by the Peoples Bank and Trust Company to the Wayne 
Xational Bank, to wit, 30 April, 1927, certain stocEholders of the 
Peoples Bank and Trust Company, owning approximate y two-thirds of 
its capital stock, voluntarily paid in the full amount f o ~  which each of 
said stockholders was liable under C. S., 219(a), and said amounts mere 
transferred and delivered to the Wayne National Bank; said amounts 
have been applied by the said Wayne Xational Bank in payment of 
claims of depositors and creditors of said Peoples Bank arid Trust Com- 
pany. The full amount for which each stockholder of the Peoples 
Bank and Trust Company is liable, as an individual, mill be required to 
pay off and discharge the claims of depositors and crzditors of said 
Bank and Trust Company. Under its agreement with t h ~ ?  Peoples Bank 
and Trust Company, the Wayne National Bank has the right to 
recoPer of said stockholders the amounts for which each is liable. 

On 13 January, 1927, the defendant was, and he is now a stockholder 
of the Peoples Bank and Trust Company, owning twenty shares of its 
capital stock, of the par value of $2,000. The defendant has failed and 
refused to pay to plaintiff the amount, or any part thereof, for which 
he is liable as a stockholder of said Peoples Bank and Trust Company. 
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Plaintiff demands judgment in  this action that  i t  recover of the dr- 
fendant the sum of $2,000, v i t h  interest thereon from 30 April, 1927, 
and the costs of the action. 

The  defendant demurred to the cornplaint for that the facts stated 
therein are not sufficient to  constitute a cause of action, oil whir11 plain- 
tiff is entitled to recover of the defendant. 

From judgment orerruling the demurrer, and allowing defendant time 
to file an answer, the defendarit appealed to the Supreme Court. 

('OSXOR, J. The sale and transfer of its assets by tlie P(xoples Bank 
and Trust  Company to the Wayne National Bank, on 30 April, 1927, 
for the purpose of its liquidation, was authorized by statute. Section 15 
of chapter 4, Public Laws of 1921, as amended by chapter 47, Publira 
Laws of 1927, and by chapter 73, Public Laws of 1929, is as follows: 

"Whenever the Corporation Commission shall approve it,  any bank 
may sell and transfer to  any other bank, either Sta te  bank or Kational 
bank, all of its assets of every kind, including stockholders' liability. 
upon such terms as may be a g r e ~ d  upon and approved by the Corpor;~- 
tion Commission and by two-thirds vote of its board of directors. A 
certified copy of the minutes of any mcrting at which such action i h  

takcr~,  zuider the oath of the president ancl cashier, together with a copy 
of the contract of sale and transfer, shall he filed with the Corporati011 
('ol~imission. The purchasing bank may institute suit against the stock- 
holders in the name of the selling bank as plaintiff a t  any time within 
three years from tlie date of the sale and transfer and judgment in the. 
action shall be a lien against each stocklioldcr for thc amount of stock 
liability." 

The rssential prol-isions of this statute werc in force on 30 April, 
1927. The amendment by chapter 73, Public Laws 1929, 7+a5 for thp 
1)urpose of correcting a typographical error in chapter 47, l'ublic Laws 
1937, and had no other effect. I t  is significant, however, as showing 
legislative construction that  section 1.5 Public L a v s  1921, as amended 
by chapter 47, Public Laws 1927, had not been repealed, altered or 
amended by chapter 113, Public Laws 1927. 

This action by the Peoples Bank and Trust  Company to tlie use of 
the TCayne National Bank is expressly authorized by the above-quoted 
statute. I t  appears from tlie allegatiolis of the complaint, which are 
admitted by the demurrer, that the facts stated therein are sufficient to 
cnonstitute a cause of action on which plaintiff is  entitled to recover of 
the defendant. The  contention of the defendant that ehaptcr 113, 
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Public Laws 1927, supersedes the statute by which the sale and transfer 
of its assets by the Peoples Bank and Trust  Company to the Wayne 
National Bank was authorized, cannot be sustained. T h e  procedure pre- 
scribed by said statute, which is  now C. S., 218(c) for the liquidation 
of an  insolvent banking corporation and for the assessment of the 
amounts for which its stockholders are liable under C. S., 219(a), is 
not applicable, when the liquidation is under section 15, Public Laws 
1921, as amended by chapter 47, Public Laws 1027, ancl by chapter 73, 
Public Laws 1929. 

There is  no error in the judgment overruling the demurrer i n  the 
instant case and allowing defendant to file an answer tcl the complaint. 
The  judgment is  

Affirmed. 

A. ROSCOIVER v. GEORGE D. B I Z Z E L L  ET AL. 

(Filed 5 Kovernber, 1930.) 

Banks and Banking H &Stockholder of insolvent bank not sustaining 
peculiar damage may not bring independent action against bank 
officers. 

The officers and directors of a bank are trustees or yt~asi-trustees in 
respect to the performance of their official duties anti are liable for 
either wilful or negligent failure to pcrform them, but a particular stock- 
llolder may not mairltaixl an independent action agninsi thein for such 
negligent failure to recover for the loss of value of h i s  stock. i~ithout 
allegation and proof that he  has sustainecl a loss peculiar to himself, ol 
allegation of demand upon the receiver to bring the action and his re- 
fusal to  do so, and a demurrer to the action of sucl~ lrnrticular stock- 
holder is properly sustained and the action dismissed. 

APPEAL by plaintiff from Midyette, J., a t  August Special Term. 1930, 
of WAYNE. Affirmed. 

This is a n  action to recover of the defendants, officerrl and directors 
of the Peoples Bank and Trus t  Company, a corporation organized under 
the laws of this State, the sum of $2,000, damages sustaii1.d by plaintiff, 
a stockholder of said corporation, in the loss of his stock, and resulting 
from the insolvency of the Peoples Bank and Trust  Conlpany. I n  his 
complaint, plaintiff alleges that  said insolvency mas caused by the negli- 
gence and wrongful acts of defendants, as specifically a l l e ~ e d  therein, in 
the performance of their official duties. 

The  action was heard on defendants' demurrer ore  tenus to the com- 
plaint, for  that  the facts stated therein are not sufficient to constitute a 
cause of action, on which plaintiff is entitled to recover of the defend- 
ants. 
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The essential facts alleged in the complaint are as follows: 
Prior to 13 January, 1927, the Peoples Bank and Trust Company, a 

corporation organized under the laws of this State, was engaged in the 
banking business a t  Goldsboro, N. C. On or about said day, the said 
corporation closed its doors and ceased to do business. Thereafter, and 
prior to 30 April, 1927, i t  was ascertained that the said Peoples Bank 
and Trust Company was insolvent. 

On 30 April, 1927, the Peoples Bank and Trust Company sold and 
transferred all its assets to the Wayne National Bank, of Goldsboro, 
N. C., for the purpose of its liquidation. I t  is now wholly insolvent, 
and its capital stock utterly worthless. By reason thereof, the plaintiff, 
as the owner of twenty shares of said capital stock, of the par value of 
$2,000, has sustained a loss in  the sum of $2,000. 

Defendants are now, and for some time prior to the date of its insol- 
vency, were o5cers and directors of said Peoples Bank and Trust Com- 
pany, and as such had entire control and management of its affairs. The 
insolvency of said Peoples Bank and Trust Conlpany was caused by the 
negligence and wrongful acts of the defendants, as specifically alleged in 
the complaint, in the performance of their official duties. 

The court was of opinion that the facts stated in the complaint are 
not sufficient to constitute a cause of action on which vlaintiff is en- 
titled to recover, and in accordance with said opinion, sustained the 
demurrer, me teaus, to the complaint. 

From judgment sustaining the demurrer and dismissing the action, 
plaintiff appealed to the Supreme Court. 

AT. W .  Outlaw, IIugh Dodch and L. I .  Moore for plaintiff. 
Teague & Dees, D. H .  Bland, J .  ill'. Smith, Eenneth C. Royall, 

J .  Faison Thornson and P. B. Edmundson for defendants. 

CONNOR, J. The principle is well settled that "directors and manag- 
ing officers of a corporation are deemed by the law to be trustees or 
quasi-trustees, in respect to the performance of their official duties inci- 
dent to corporate management, and are therefore liable for either wilful 
or negligent failure to perform their official duties. Therefore, if there 
is a loss of the corporation's assets, caused and brought about by the 
negligent failure of its officers to perform their duties, the corporation. 
or its receiver, in case of insolvency, can maintain an action therefor.'' 
This principle has been uniformly recognized, and consistently applied 
by this Court. Xinnis v. Sharpe, 198 N. C., 364, 151 S. E., '735; 
Braswell v. Xorrow, 195 N .  C., 127, 141 S. E., 489; S. u. Trust Com- 
pany, 192 N .  C., 246, 134 S. E., 656; Besseliew v. Brown, 177 N.  C., 65, 
97 S. E., 743; Whitlock v. Alexander, 160 N. C., 465, 76 S. E., 538; 
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HcIver v. Hardware  Co., 144 N.  C., 478, 57 S. E., 169. The  principle 
has not been and ought not to  be relaxed. Creditors and stockholders of 
corporations organized and doing business under the laws of this State 
are entitled to  the strict and uniform enforcement of this principle. 

However, this salutary principle, which requires of the officers and 
directors of a corporation, diligence and good fa i th  in - h e  performance 
of their official duties, is for the protection of the corporation, and of 
all its creditors and stockholders alike; i t  cannot ordini~ri ly be invoked 
for the sole benefit of a single creditor o r  stockholder, who has sustained 
110 loss peculiar to himself as R result of a breach of their official duties 
by the officers and directors of the corporation. Where the loss falls oil 
the corporation, and all its creditors and depositors jluffer alike, an 
action to recover the damages resulting from the loss can be maintained 
ordinarily only by the corporation, or, upon its insolwncy, by its re- 
ceiver, o r  assignee. The right of action is an  asset of the corporation, 
which upon its insolvency rests in its receiver, or assignee, for the 
benefit, first, of its creditors, and, second, of its stockho1dt:rs. The  appli- 
cation of this principle secures a just and equitable distribution of any 
sum or sums recovered of the officers and directors of ,he corporation 
among the creditors or  stockholders of the corporation, which has in the 
first instance sustained the loss for which its officers and directors are 
liable. W a l l  G .  Hozoarcl, 194 N. C., 310, 139 S. E., 449; C o ~ p .  Porn .  I . .  

Bunk, 193 N. C., 113, 136 5.  E., 362; Douglass v. Dau,~:on,  190 N. C., 
458, 130 S. E., 195; Coble c. Beull, 130 W. C., 533, 41 S. E., 793. 

I11 the instant case, i t  is  not alleged i u  the complaint that  the Wayne 
Xational Bank, to which all the assets of the Peoples Bank and Trust  
Company ha re  been sold and assigned for the purpose of liquidatioi~. 
has upon demand of the plaintiff, refused or failed to institute an action 
against the defendants, for the recovery of the damages sustained by the 
Peoples Bank and Trust  Company by reason of the alleged negligence 
and wrongful acts of defendants. lianz c. Ll-or~oood, 196 X. C., 763, 147 
S. E., 291, is not. therefore, applicable. Nor is this action prosecuted 
by the plaintiff, i n  his  own behalf and in behalf of all o thw stockholders 
and creditors of the Peoples Bank and Trus t  Company. Plaintiff de- 
mands judgment only for the damages which he has sustained by reasoil 
of the negligence and wro~lgful  acts of defendants. As the loss sustained 
by plaintiff is  not, upon the facts stated in the complaint, peculiar to 
him, he is not entitled to recover in this action. 

WH find no error i n  the judgment sustaining defendants' demurrer 
07-e trnus, and dismissing this action. The judgment is  

Affirmed. 
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\T7. D. GLOVER v. S. L. DAIL. 

(Filed 5 November, 1930.) 

Agriculture D +Holder of crop lien is entitled to surplus from crop 
grown under contract with landlord after payment of landlord's lien. 

The statutory landlord's lien, C. S., 2355, is superior to that of one 
furnishing supplies to the cropper, C. S.. 2480, but where the cropper 
under a separate contract with the landlord raises a certain crop the 
lien for advancements attaches t o  such crop, and where the landlord has 
received the payment for the entire crop including the special crop under 
separate contract wi th  the cropper and pays himself the amount due 
as rent, the lien for advancements attaches to the surplus and the holder 
of the lien may recover thereon from the landlord. 

APPEAL by defendant from Moore, Spscial Judge, a t  October Term, 
1929, of PASQUOTANK. Affirmed. 

The appeal of the defendant from the judgment of a justice of the 
peace of Pasquotank County in  this action was heard on a statement of 
facts agreed which are substantially as follows: 

On or about 1 January ,  1928, the defendant and one W. T. Forehand 
entered into a contract by which defendant rented to the said W. T. 
Forehand, for  agricultural purposes, during the year 1928, a tract of 
land owned by the defendant and situate in Pasquotank County. The  
said W. T. Forehand agreed to cultivate the said tract of land, and to 
deliver to the defendant, as rent for  the same, one-third and onefourth 
of the crops grown thereon. Under this contract the said W. T. Fore- 
hand entered into possession of the said land, and made preparation for 
the cultivation of the same. 

On 3 February, 1928, the said W. T. Forehand executed a paper- 
writing by which he conveyed to the plaintiff all the crops to  be grown 
by him on the land of defendant, during the year 1928, for the purpose 
of securing the payment of advancements to  be made to him by the 
plaintiff, to enable him to cultivate said land and to  harvest said crops. 
This  paper-writing was duly recorded on 4 February, 1928. I t  was 
sufficient i n  form to  give to  plaintiff a lien as provided by statute on 
said crops. Thereafter, on account of adrancements made to him by 
the plaintiff, the said W. T. Forehand became indebted to plaintiff in 
the sum of $84.23. This sum was due and unpaid a t  the date of the 
commencement of this action. 

Some time after 3 February, 1928, the defendant and the said W. T. 
Forehand entered into a contract by which the said W. T. Forehand 
agreed to plant and cultivate a crop of Ir ish potatoes on said land. The 
defendant agreed to  pay to  the said W. T. Forehand, for  his labor in 
the planting and cultivation of said crop of I r i sh  potatoes, $1.50 per 
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barrel for all the potatoes delivered to him from said crop. I t  was 
expressly agreed by and between d.efendant and the said 'V. T. Forehand, 
that the latter should have no interest in or title to said Irish potatoes, 
but should be paid only for his labor in planting and cultivating the 
same, in accordance with the terms of the said contract. Thereafter the 
said W. T. Forehand planted and cultivated on defendant's land a crop 
of Irish potatoes. 

W. T. Forehand died during the month of May, 1928. By agreement 
between defendant and a son-in-law of W. T. Forehand, the latter con- 
tinued the cultivation of the crops on said land, including the Irish 
potato crop planted by the said W. T.  Forehand, undw the contracts 
entered into by and between defendant and the said W. 1'. Forehand. 

On 25 June, 1928, the defendant received from the crop of Irish 
potatoes made on his land during 1928, by the said W. T. Forehand and 
his son-in-law, 175 barrels and thereby became indebted to the said 
W. T. Forehand, under the contract with respect to the Irish potatoes 
in the sum of $262.50. Defendant has paid to the son-in-law of W. T.  
Forehand on account of said indebtedness the sum of $1.04.50, and has 
paid to certain creditors of the said W. T. Forehand, at the request of 
his widow and son-in-law, the balance due on account of uaid Irish pota- 
toes. Defendant has paid a sum in excess of the indebtedness due to the 
plaintiff on debts of W. T. Forehand for which the defendant was not 
liable, as landlord. 

The court was of opinion that upon the foregoing facts plaintiff is 
entitled to recover of defendant, by reason of his lien under the paper- 
writing executed by W. T. Forehand, the sum of $84.23. 

From judgment that plaintiff recover of defendant the sum of $84.23, 
with interest and costs, the defendant appealed to the Supreme Court. 

Ehringhaus & Hall for plaintiff. 
George J .  Spence for defendant. 

CONNOR, J. By virtue of the paper-writing executed by W. T. Fore- 
hand on 3 February, 1928, and duly recorded on 4 February, 1928, the 
plaintiff had a lien on all the crops to be grown on the land of defendant 
by the said W. T. Forehand during the year 1928. C. S., 2480. This 
lien was subject, of course, to the lien of defendant as landlord, on said 
crops. C. S., 2355. With respect to all other creditors of W. T. Fore- 
hand, this lien had priority. Under the contract between defendant and 
the said W. T. Forehand, in force at  the date of the lien, i,he said W. T. 
Forehand had an interest in the crops which he could convey and on 
which he could give a valid statutory lien. 

No contract or agreement entered into by and between defendant and 
W. T. Forehand, with respect to the crops to be grown on defendant's 
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land during 1928, subsequent to the date of the paper-writing, can affect 
the rights of plaintiff under his lien. This lien attached to and was 
enforceable against all crops, including the Irish potato crop, grown 011 

defendant's land by W. T. Forehand, during the year 1928. 
Plaintiff, therefore, had a lien on the interest of 1%'. T. Forehand in 

the Irish potato crop grown by him on defendant's land, under the 
contract in force on 4 February, 1928, and entered into by and between 
defendant and the said W. T. Forehand. I t  is apparent from the facts 
agreed that this interest exceeded in  value all amounts due by W. T. 
Forehand to the defendant, for which defendant, as landlord had a prior 
lien. Defendant having received the value of this interest, and failed 
to account to plaintiff for same, is liable to plaintiff for the amount now 
due to the plaintiff by the said W. T. Forehand. We find no error in thp 
judgment. I t  is 

Affirmed. 

S O U T H E R N  GKAIh'  AND P R O V I S I O S  COlI\IPAi\;T v. .\TJ.EX .T 
J IASn 'ELL,  COMMISSIO~~ER O F  HEVES~E.  

(Filed 5 November, 1930.) 

Taxation A d-License tax on wholesale grocers who operate a cold 
storage clmmber is constitutional as reasonable classification. 

T h e  po~~--er of the 1,egislature to classify subjects for  t h e  purpose of 
t :~xatiou is  flexible, and the  reasonableness of any classification will gen- 
 rally be construed with reference to  the  facts of the particular case. 
the pretiominant l i ~ u i t a t i o ~ l  or1 the  power to classify being that  the  
classification must Iw reasonable and  not arb i t rary  and lnust rest U ~ N I I  

some sulmtantinl tlifYereucc between the  classes, and tha t  the  I m d e n  u ~ u s l  
hr equal upon all i n  t he  same class, and a special classification by statntc' 
o f  wholesale grocers op~r : t t ing  a cold storage chamlwr of some charact r r  
for the p r e s e r r a t i o ~ ~  of fresh meats, a s  distin#uislled from tllosr who 
lxu~d lc~  only caullet1 Ineats not requiring rrfripcvatior~,  is  n rcasonablc 
classification iml~osing a11 + Y ~ I I : I ~  ln1rd~11 i11)011 a11 of th(% (*l:~ss. i111ii is  
ivnsti tutional and ~ a l i t l .  

CIVIL ACTIOX, before . l o h ~ ~ s o t ~ .  Npc~rial cJurlgr,  a t  February Special 
Term, 1930. From WAKE. 

The plaintiff is a North Carolina corporation, operating under the 
laws of said State and engaged in the business of buying and selling 
grain, hay, meat, and all kinds and classes of groceries at  wholesale, 
and in the course of its business buys and sells meat and packing-house 
products, both fresh and cured. The defendant, as Commissioner of 
Revenue for said State, pursuant to chapter 345, section 135, Public 
Laws of 1929, demanded of plaintiff a license or privilege tax of $150. 
The plaintiff alleged that in connection with its business it had in- 
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stalled a refrigerating chamber in which the fresh meat products handled 
by it are stored. The plaintiff permits no other person to store any 
meats or property in  said refrigerating room. The following facts were 
agreed to by the parties, to wit:  "In addition to the facis set out in the 
pleadings, the following additional facts are agreed upon in this cause: 
There are approximately 400 wholesale grocers in the State of North 
Carolina. Practically all, if not all, of such wholesale grocers are 
wholesale dealers in meat-packing-house products, buying and selling 
canned goods of all sorts which are products of various ar d sundry meat- 
packing houses. Very few, if any, of said wholesale grocers either own, 
lease, rent or operate a cold-storage warehouse in connection with such 
wholesale business. Practically no wholesale dealers in meat-packing- 
house products either own, lease, rent or operate a cold-storage ware- 
house in  connection with such wholesale business unless such dealer 
handles fresh meats, the product of meat-packing houses. Cold-storage 
houses are not necessary to preserving canned goods, the products of 
meat-packing houses. Cold-storage houses are necessary in handling 
fresh meats, the product of meat-packing houses. Only such wholesale 
grocers or dealers who operate in connection with their wholesale busi- 
ness a cold-storage warehouse or a cold-storage chamber of some char- 
acter, are required to pay the license tax imposed by ,~ection 135 of 
Schedule B of chapter 343 of the Public Laws of 1929, commonly called 
the Revenue Act." 

Upon the foregoing facts and other facts appearing in the pleadings, 
the trial judge decreed that section 135, chapter 345, Public Lams of 
1929, was valid and constitutional and contained "a prceper and fair 
classification for the purposes of the tax therein imposed. 

From said judgment plaintiff appealed. 

Connor & Hill f o r  plaintiff. 
Attorney-Genera.1 Brummitt and Assistant ilt forney-General S a s h  f 07- 

the State. 

BROGDEX, J. The facts disclose that the plaintiff opmates a cold- 
storage chamber, warehouse, or refrigerating room in which to preserve 
fresh meats owned and sold by him. Wholesale grocers or dealers in 
meat products are not liable for the tax unless they operate in connec- 
tion with their wholesale business a cold-storage warehouse or refrigerat- 
ing room of some character or description. Therefore, the sole question 
of law involved is whether the operation of such cold storage or refriger- 
ating room for handling and preserving fresh meat constitutes such 
separate, specific and reasonable classification as the law contemplates. 

The power of the State to classify for the purpose of taxation is 
flexible and must of necessity cover a wide range. The predomiuant 
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limitation imposed by tlie fundamental law upon tlie exercise of such 
power i s  declared to be that  the classification "must be reasonable and 
not arbitrary, and must rest upon some ground of difference har ing  a 
fa i r  and substantial relation to the object of the legislation so tliat all 
persons similarlg circuinstaiiced should be treated alike." Louisvi l l~ '  
Gas tC. E[cctric Co. o. Polcman, 48 Supreme Court Reporter, 423; l 'rci 
C'o. v. D o u g h t o n ,  196 S. C., 143. Indeed, the foregoing statement of the 
principle, and xi-ords of like import and meaning found in  the decisions, 
have grown into a legal formula as constant and familiar as the fornlula 
for the cheniical composition of water. The legal formula is  made ul) 
of t ~ v o  constituent elements, to  wit : (a) Reasonable classification ; (b)  
q u a l i t y  of burden upon all i n  the same class. 

The courts hal-e not set a certain and unvarying standard for de- 
termining the reasonableness of the classification and have generally 
been content to  apply the law upon tlie facts as presented in the par- 
ticular case. This  Court i n  Bosenbaurn 0. City of A7ew Bern, 118 K. C., 
83, has held that  a merchant selling nm-  clothing and also second-hand 
clothing was subject to a separate license tax upon both hra~iclics of the 
business upon the theory that  a classification based upon the sale of neli 
clothing and second-hand clothing was reasonable. I t  is not overlooked 
that i n  the case nlentioned there was an  aspect of exercise of policch 
power arid yet there was a separate license t a s  of one dollar for the 
pri~i1cg.e of nlerc.haudisirig within the city and ariotlier licciise tax of 
four dollars per month for the privilege of selling second-halid clothing. 
The court expressly declared ill reference to the four-dollar tax that  "the 
license tax was lawfully imposed, if the municipality was clothed with 
the power to classify, and did not discriminate i n  the exercise of its 
delegated authority." Furthermore, this Court has held that  a person 
engaged in  the busincss of operating automobiles for tlie transportatioii 
of property for a distarice of more than fifty miles was subject to  a 
license tax, although if such automobiles or niotor reliicles transported 
property less than fifty miles, no additional license t a s  therefor was 
required. C'lark c. Xa,~.well. 197 IT. C.,  604. Certainly, if the sale of 
new clothing and second-hand clothing can be classified as separate and 
distinct business enterprises withill the purview of license tax laws, or 
if trucks hauling property more than fifty miles would be subject to 
such license tax, then it would appear tliat a wholesale dealer i n  meat 
products who also operates a refrigerating room for the care and preser- 
vation of fresh meat vould also be subject to classification. S. c. Carter. 
129 S. C., 560; illerrantile Co. 0.  ;lit. Olice, 161 ?rT. C., 121; Lacy zq. 
Packing Co., 134 S. C., 367; Alrvlozsr Pnchinq ('0. 1 % .  Lacy, 200 U. S., 
227, 50 Law Ed., 451. 

Affirmed. 
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J. R. LAWSON AND SALLIE  LAWSON v. J. G. KEY A S D  EDWARD JI. 
LINVILLE,  TRUSTEE. 

(Filed 5 November, 1930.) 

Mortgages C c-Thirdly executed mortgage, secondly registered, referring 
to two prior executed encumbrances, is prior to secondly executed 
mortgage registered thereafter. 

No notice, however full and formal, can replace the statutory notice 
of registration, C. S., 3311, and where a second mortgage is executed and 
delivered, but not registered until after the registration of a third mort- 
gage, the mortgage third in esecution is prior to the mortgage secondly 
executed and subsequently registered, and this result is  not chauged by 
the fact that the mortgage third in execution contained a reference 
immediately after the description that the lands were the same conveyed 
in a first and second deed of trust, and contained a warranty against 
encumbrances "except as abare stated," the references being insuficirnt 
to show that the parties intended to recognize the prior instruments as 
superior liens. 

APPEAL by plaintiffs from Johnsola, Speeial Judge, a t  March Term, 
1930, of SURRY. 

Civil action to restrain sale under foreclosure of alleged third deed of 
trust. 

Additional parties were brought in  and all matters adjusted by 
agreement, save the single question as to the priority of liens between the 
alleged second and third deeds of trust. 

The fact situation, bearing upon this question, is as follows: 
1. On 22 April, 1924, J. R.  Lawson and wife executed and delivered 

to A. D. Folger, trustee, a deed of trust on certain real estate in Surry  
County, to secure a n  indebtedness of $4,167.60 to R. F. Hcmmings. This 
instrument was not registered until 19 May, following: 

2. I n  the meantime, between the execution of the Lawson-Folger- 
Hemmings deed of trust and its registration, to wit, on 24 April, 1924, 
J. R. Lawson and wife executed and delivered to E. M. Linville, trustee, 
another deed of trust on the same property to secure a n  indebtedness of 
$700 to J. G. Hey. This instrument mas duly registered the next day, 
25 April. 

3. Immediately following the description of the property in the 
Lawson-Linville-Key deed of trust appear the words: "l 'his  being the 
same lands conveyed this year to the Greensboro Joint  Stock Land Bank 
in  a deed of trust for $1,392 and a second deed of trust to R. F. Hem- 
mings for $1,400." And the warranty clause contains the recital that 
the premises are  free and clear from any and all encumbrrmces, ('except 
as above stated." 
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4. I t  is agreed that J. R. Lawson and wife, during the year 1924, 
c;\ecuted only one deed of trust  to A. D. Folger, trustee for R. F. Hem- 
m i n g ~ ,  the same being in  the sum of $1,167.60, and that the reference in 
the deed of trust from J. R. Lawson and wife to E. M. Linville, trustee, 
for J. G. Key, is to this $4,167.60 encumbrance, though erroneously 
stated "for $1,400." 

5. The first deed of trust to the Greensboro Joint  Stock Land Bank 
has been paid and canceled. 

From a judgment declaring the lien of the Lawson-Linville-Key deed 
of trust superior to that  of the Lamson-Folger-Hemmings deed of trust, 
the plaintiffs appeal, assigning error. 

Folger & Folger. for plaintiffs. 
1P. L. Reece and E.  C .  Bivens for defendants. 

STACY, C. J., after stating the case: Are the references in  the Lawson- 
Linville-Key deed of trust to the prior, but subsequently registered, 
Lawson-Folger-Hemmings deed of trust sufficient to make the lien of the 
latter superior to that of the former? We think not. 

The references in  question do not show that the parties intended to 
recognize the prior instruments as superior liens, unless duly registered, 
and i t  is well-nigh asiomatic that  "no notice, however full and formal, 
xi11 supply the place of registration." Piano Co. v. Spluill, 150 N .  C., 
168, 63 S. E., 723. 

The facts of the instant case bring i t  within the principles anliounced 
in Story 2'. Slade, ante, 596; Hardy v. Abdallah, 192 N.  C., 45, 133 
S. E., 195; Blacknall v. Hancoclc, 182 N.  C., 369, 109 S. E., 72, and 
Piano Po. c. Spruill, supra, rather than those applied in  IIardy v. 
Fryer, 194 N .  C., 420, 139 S. E., 833; Bank v. Smith,  186 N .  C., 635, 
120 S. E., 215; Bank v. Vass, 130 K. C., 590, 41 S. E., 791; Brasfidd v. 
Youwll, 117 N.  C., 140, 23 S. E., 106, and Hinton v. Leigh, 102 N .  C., 
28, 8 S. E., 890. 

For  the lien of a subsequently registered instrument to take prece- 
dence over one previously registered, i t  must appear that the latter was 
executed i n  subordination to the former. Hardy v. Fryer, supra. 

Affirmed. 
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HESIZT .I. GRADY, JR., ADMINISTRATOR D. B. S .  OF GEORGII: H O I L  
DECEASED, V .  MARTHA HOLL ET AI.. 

(Filed 5 Kovember, 1930.) 

Insurance N a-Upon death of beneficiary of war risk insurance proceeds 
are to be distributed to heirs of insured as of the date of his death. 

IYiiere tlie father and mother of a deceased soldier hcre received equal 
monthly payments from a policy of war risk insurancc, of the deceased 
11s statutory beneficiaries, upon the death of the father intestate in the 
District of C'olumbin, the commuted value of the unpaid installmrnts 
payable to him should be paid to his administratris for distribution 
;~ccording to the law of distribution of the District of Columbia, t h ~  
right to tlie l~roceeds thereof being determined as of the date of t h e  
tlcnth of the tlecwscd soldier and not the death of the beneficiary, tliertb 
hcinji n distinction between the right to the property itself and that of i ts  
mjoymrnt. J I ~  1 ' ~  E ~ t a t e  of Pruden, ante. 256, cited and applied. 

CIVIL ACTION, before Dnniels, J. From SAMPSOS. 
Louis Bauer and Martha Bauer were duly married and some time 

thereafter a decree of absolute divorce was procured Subsequently 
Martha Bauer married George Holl. Louis Bauer and Nar tha  Bauer 
had a son named George Bauer. The son went with the mother after 
the divorce proceedings, and assumed the name of Holl after the re- 
marriage of his mother, and is hereafter referred to :is George Holl. 
Louis Bauer, father of the said George Holl, had been married pre- 
viously to his marriage with Martha Bauer, mother of George 11011, and 
had a son nanied Louis Bauer, J r .  After the divorce between Louis 
Bauer and Martha Bauer (subsequently Martha Holl), the said Louis 
Bauer married Katherine Fisher, who was his legal wife a t  the time of 
his death. At the time of the death of Louis Bauer he left surviving two 
sons, to wit, Louis Bauer, Jr . ,  and George Holl, and his widow, Kath- 
erine Bauer. George Holl was a soldier in France and held a policy of 
mar risk insurance, amounting to $10,000, in which no beneficiary \%as 
designated in  the erent of his death. George Holl died in France i l l  

February, 1919, intestate, unmarried, and without isme. Upon tlw 
death of said soldier the United States Ve t r~ans '  Bureau awarded one- 
half of said insurance to Martha Holl, mother of said George Holl, and 
one-half to Louis Bauer, Sr., father of said George Holl, to be paid in 
monthly installments of $28.85 each. Louis Bauer, S r ,  died intestate 
on  9 August, 1928. Thereafter, Mary E. Bauer qualified as adminis- 
tratr ix of said Louis Bauer, Sr., and Henry A. Grad*?, Jr.,  plaintiff 
herein, qualified as administrator d. b. n. of George Hcll, the deceased 
soldier. The commuted value of the remaining installments due Louis 
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Bauer, Sr., amounting to $3,045.00 was paid to Henry A. Grady, Jr., 
d e  bon& no% of said George Holl, deceased, and said administrator now 
llolds said money. Martha Holl, mother of George Holl, claims said 
sum of money less the costs and expenses of administration as the sole 
heir arid distributee of her son, George Holl. Mary E. Bauer, adminis- 
tratrix of Louis Bauer, Sr., claims the said sum of money under the 
intestacy laws of the District of Columbia. The cause was duly heard 
and the trial judge ordered and decreed that the said sum of money 
belonged to the estate of Louis Bauer, Sr., deceased, subject only to the 
cost of administration upon the estate of said George Holl, and the 
court further ordered the plaintiff administrator to pay the fund to 
X a r y  E. Bauer, administratrix of Louis Bauer, Sr., deceased, to be 
administered in accordance with the laws of the District of Columbia, 
where said Louis Bauer, Sr., died. 

From judgmcnt rendered Martha Holl appealed. 

Yeague d Dees for Bauer Estate. 
-4. McL. Graham for Martha, Holl. 

BROGDEN, J. This Court has held that under policies of war risk 
insurance, the distributees of the deceased soldier are to be ascertained 
at the date of the death of the soldier in accordance with the intestate 
laws of the State in which the soldier lived. That is to say, that the 
right of property of a deceased soldier under such policies is determined 
by the intestate laws of such State at the time of the death, although the 
right of enjoyment may then be outstanding in a statutory beneficiary. 
The majority of the cases can be harmonized by recognizing the dis- 
tinction between the right of property and the right of enjoyment. 
Indeed the identical question presented by the record has been expressly 
tlwitied In  re Estate of Pruden ,  ante, 256, and upon authority of such 
decision the judgment is 

Affirmed. 

ARTHUH AI. WATERS v. LEVIS KATEItS. 

(Filed 3 Sovember, 1930 ) 

1. Trial F a-Submission of one issue will not be held for error where 
appellant has had opportunity to present all contentions to jury. 

The subnlissiotl by the trial court to the jury of on15 one issue will not 
he held for error where the appellant has becyn afforded ample opportuliity 
to present all his conte~~tions, both nu to law and fnct ,  tllercundcr. 
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8. Appeal and Error E *The pleadings are necessary part of record 
proper and where they do not appear therein the appeal will be dis- 
missed. 

The rules of practice in the Supreme Court require among other things 
that the pleadings, issues and judgment shall be a part of the record 
proper, and this appeal, the record not  including the !iummons or cow- 
plaint, and the Court, consequently not being informet1 as to the nature  
of the action, is dismissed. 

 PEAL by defendant from Sunn, I . ,  at  May Term, 1930, of BEAU- 
FORT. 

Civil action presumably for debt, tried upon the  following issue: "In 
what amount, if any, is defendant indebted to plaintiff? Answer: 
$125.00 with interest." 

Judgment on the verdict, from which the defendant appeals, assigning 
as error the refusal of the court to submit other issues. 

The record contains the following recital: "The judge in his charge to 
the jury gave the contentions of both plaintiff and defendant, and 
charged the law arising upon same." 

MacLean & Rodman for pla,intif. 
. l .  W .  Bailey and L. N ,  Scott for defendant. 

STACY, C. J. I t  appearing that  each party was granted full and 
ample opportunity to present his contentions, both as to the law and the 
facts, no  error can be imputed to the tr ial  court in submitting the matter 
to the jury on a single issue. Potato Co. v. Jeansf fs ,  174 K. C., 236, 
93 S. E., 795. 

Furthermore, it is provided by Rule 19, see. 1, of the Rules of Prac- 
tice in  the Supreme Court that  "the pleadings on which ,he case is tried, 
the issues and the judgment appealed from shall be a part  of the 
transcript in all cases." 192 N. C., p. 847. N o  summons or complaint 
appears in the record, hence me are not properly informed as to the 
nature of the action. The appeal, therefore, will bt? dismissed for 
failure to send up  the necessary parts of the record proper. Plotf G. 
Const. Co., 198 N. C., 782. 

Appeal dismissed. 



N. C.] FALL TERM, 1930. 

L. C. IVILKISSOS m AL. V. THE BOARD 01' EDUC'ATIOS O F  
JOHNSTON COUSTP. 

(Filed 5 November. 1930.) 

1. Schools and School Districts B a-It is legislative fnnction t o  formulate 
t h e  means of providing six months school term. 

I t  is a legislatire fimction to formulate tlie means of carrying out tllc1 
provisions of Article IX,  section 3 of our Constitution that each county 
of the State be divided into school districts with one or more 1)ul)lic 
schools therein to be maintained a t  least six months in every year. 

2. Schools a n d  School Districts D +Determination of number of teach- 
e r s  is judicial o r  quasi-judicial function of board of education. 

Where the board of education of a county receiving State aid for thcb 
maintenance of its schools from the State equalizing fund has submitted 
its budget for the expenses of the current year to the county commis- 
sioners, and the amount thereof is reduced by the county  commissioner^ 
and the reduction accepted by the board of education, making tlie rcduc- 
tion of certain items of Its budget necessary; Hcld ,  the items of the 
budget which shall be affected are to be determined by the board of 
education, 3 C. S., 5429, and where the board, in the exercise of its 
judicial or quasi-judicial powers has leduced the number of teachers to bt, 
employed, mandanzus will not lie to compel it  to en~ploy the number of 
teachers contemplated in the original budget, nhich number had been set 
in accordance with sections 16, 17, chapter 245, Public L a n s  of 1929. 
3 C. S., 5555, 5586, 5595, 5596, 5601, 5603, 5608. 

3. Mandamus A +Mandamus will l ie only t o  compel t h e  performance of 
a legal d u t y  a n d  no t  a judicial or quasi-judicial function. 

Mandamus will not lie to control the exercise of discretion by a board. 
officer or court o r  of a judicisl or quasi-judicial function, unless i t  clearly 
appears to the court that there has been a n  abuse of discretion, tllr 
function of the writ being to compel the perforn~ancr of a ministerit11 
or legal d u t ~  and not to establish a legal right. 

APPEAL by plaintiffs f r o m  Devin., J., a t  September Term,  1930, of 

JOHNSTON. 
T h i s  is a n  application f o r  a wr i t  of mandamus.  T h e  plaintiffs a r e  

residents of Johns ton  County a n d  committeemen of cer tain school dis- 
tricts therein. T h e y  allege that t h e  committeemen of t h e  complaining 
school districts made  f o r m a l  request of the  board of education of 
Johns ton  County f o r  t h e  election of teachers conforming i n  number to  
the  provisions of t h e  sixteenth a n d  seventeenth sections of chapter  245 
of t h e  Public Laws of 1929, a n d  t h a t  the  board, first promising com- 
pliance with their  request, af terwards notified them t h a t  t h e  number of 
teachers in their  respective school districts would be reduced. T h e  

reduction was made  by t h e  board of education because t h e  budget i t  had  
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proposed was reduced by the board of commissioners of Johnston 
County. The agreed statement of facts is as follows: 

1. The budget for the school year for 1930-31, as prepared by the 
board of education and submitted to the board of county commissioners 
of Johnston County provided for the number of  teacher^ for the rarious 
schools mentioned in the pleadings in this cause, on the basis set out in 
qections 16 and 17 of chapter 245, enacted by the General Assembly of 
1929, known as the Hancock Bill. 

2. The board of eduoation in exercising its discretion allowed two 
teachers for Pleasant Grove District No. 1. as it did in other schoolr of 
the same class where the average attendance for the previous year was 
between 35 and 45. 

3. Where the arerage attendance in the primary grades was 110, four 
teachers were allowed. and one additional teacher for each additional 
35 average attendance. 

4. The said budget as presented to the board of commissioners pro- 
vided for sufficientfunds to emdov teachers on the a b o ~ e  basis. 

A " 
5. The budget was regularly submitted to the board of commissioners 

of Johnston County for the sum of $590,250.12 for all purposes, includ- 
ing the salaries for the afo~esaid teachers for the operation of the schools 
of Johnston County, for the constitutional term of six months for the 
school year 1930-31. 

6 .  Thereafter the board of commissioners returned the budget allow- 
ing $538,500, which budget was accepted by the defendant, the board 
of education, and thereafter, on. the . . .  . .  day of August, 1930, the 
board of education reduced the number of teachers as set out in the 
pleadings in this action and in the other districts of the county in the 
same relative proportion, in order to stay within the budget as returned 
by the county commissioners. 

7. Pr ior  to the preparation of May budget the plaintiffs had made 
due reauest to be allowed the number of teachers for their various 
schools as originally allowed by the board of education, and more par- 
ticularly set out in  the pleadings. 

Upon the foregoing facts it was adjudged that under the Public Laws 
of 1929, chapter 245, sections 16 and 17, the number of teachers to be 
employed was within the discretion of the board of education of 
Johnston County; that there was no abuse of discretion, and no failure 
to provide a term required by the Constitution, and that the application 
for a writ of mandamus be denied. The plaintiffs excepted and ap- 
pealed. 

James D. Parker, Paul D. Grady, G. A. -Ifartin, Hugh A. Page and 
Wellom & Wellons fo r  plaintiffs. 

.4 bell & Shepard for defendant. 
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- i ~ ~ a r s ,  J. The relief sought is a writ of mandamus to compel the 
board of education of Johnston County to provide for certain schools in 
the county the maximum number of teachers provided for in sectionc 
16 and 17  of chapter 245 of the Public Laws of 1939; and the only 
question is whether upon the agreed statement of facts the  plaintiffs are 
entitled to the relief prayed. The controversy is thus rrduced to a  cry 
narrow compass. 

The Constitution providcs that each county of the State shall be 
divided into a convenient number of districts in which one or more 
public schools shall be maintained at  least six months in erery year. 
Constitution, Art. I& sec. 3. T o  formulate the means of meeting this 
requirement is a legislative function. Accordingly, i t  has been provided 
by statute that the county board of education of each county shall makc 
an  estimate of the amount necessary to continue the schools for a term 
of six months and that the board of county commissioners of each 
county shall determine and provide tllc amount necessary to maintain 
the schools for this period. From the State public school fund there iq 
annually appropriated an  amount sufficient to equalize as nearly as 
practicable the financial burden of supporting the schools for this term 
in  the several counties. This "State Equalizing Fund" is apportioned 
by the State Board of Education to counties needing aid. Johnston is 
one of the counties receiving aid from this apportionment. I n  N a y  the 
county board of education proposes a school budget for all the schools 
of a county for the ensuing year, setting forth the total estimated cost of 
maintaining all the schools of the county for a term of six months, and 
presents i t  to the board of county commissioners on or before the first 
Monday in  June.  The budget is intended to provide a current expense 
fund, a capital outlay fund, and a debt service fund. I f  the board of 
county commissioners approves the total amount of the budget, the 
board shall levy sufficient rates, after deducting the amount to be 
received from the State, to produce the amount asked for in  the budget 
and to maintain the schools for six months. I n  the event of a disagree- 
ment between the county board of education and the board of county 
commissioners as to the amount of the current expense fund, the capital 
outlay fund, and the debt service fund they shall sit i n  joint session 
with a view to adjusting their differences, each board having one vote; 
and if there is a tie the clerk of the Superior Court shall act as arbi- 
trator upon the issues joined between the two boards, each having the 
right of appeal from the clerk's decision. 3 C. S., 5585, 5586, 5595, 
5596, 1927, ch. 239, see. I ) ,  5601 (1927, ch. 239, see. 7) ,  5603, 560s 
(1927, ch. 239, sec. 12).  

The board of education of Johnston County submitted to the board of 
cornmissioners a budget for the sum of $590,250.12 for all purposes; 
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and this budget would have provided sufficient funds to employ teachers 
upon the basis laid down in the act of 1929. The board of commissioners 
returned the budget, allowing $338,600, and it was iiccepted by the 
board of education. The proposed budget was thereby reduced in  the 
sum of $31,750.12. Thereupon the board of education of Johnston 
County reduced the number of teachers as set out in the pleadings "in 
order to stay within the budget as returned by the county commis- 
sioners." 

I t  is suggested by the defendant that the number of teachers to be 
"allowed" under sections 16 and 17, supra (P. L., 1929, ch. 245) is 
within the discretion of the board of education; and i t  was so held by 
the trial judge. The plaintiffs say that the sections are mandatory and 
that the number of teachers is definitely fixed by the average daily 
attendance of pupils. The phraseology is sufficiently indefinite to 
permit, if not to require, resort to the rules generally applied in  the 
construction of statutes. if the determination of this auestion were 
really essential to a disposition of the appeal. But in our opinion it is 
not essential. If the number of teachers is a matter within the discretion 
of the board of education the judgment refusing the writ must be 
affirmed. I f  it is not a matter of discretion. will not the [lame conclusion 
necessarily result from the agreed facts? 

The record does not disclose the items composing the r'eduction in the 
budget; but by reason of the reduction all the purposes designed by the 
board of education cannot be achieved. A decrease in the ~ r o ~ o s e d  ex- 

a A 

penditures will necessarily result from a diminution of the proposed 
fund. By whom shall it be determined what fund or what subdivision 
of a fund the deficit shall primarily affect? Manifestly by the county 
board of education, upon whom are imposed all powers and duties 
iqespecting public schools which are not expressly conferred upon other 
officials. 3 C. S., 5429. I t  is not contemplated that the public school 
system shall be kept up without adequate funds or that tk.e county board 
of education shall contract debts ad libitum for its maintenance. I n  
Proctor v. Commissioners, 182 N .  C., 56, it was held that the issuance 
of bonds by a school district should be permanently enjoined where the 
statute purporting to authorize the bonds provided for x sinking fund 
and the taxable property of the district was not suffici2nt to pay the 
interest and provide a sinking fund which would be adquate .  

I f  the county board of education may determine what fund or what 
subdivision of a fund shall primarily be affected by the deficit can the 
courts by issuing a writ of mandamus control the exercise of the board's 
judgment ? 

w e  need cite no authority in support of the proposiiion that man- 
damus cannot be invoked to control the exercise of discretion of a board, 
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officer, or  court when the act complained of is  judicial or quasi-judicial, 
unless i t  clearly appears that there has been an  abuse of discretion. The 
fuilction of the writ is to compel the perforrriar~re of a ministerial duty- 
not to establish a lcgal right, but to enforce olie n-bich ha. bcen estab- 
lished. The right sought to be enforcccl must bc clear aud complete; 
the writ will not be issued to enforce an  alleged right wliich is  in doubt. 
~ ICL~PS 1 ' .  B P T L ~ O ~ ,  193 S. C., 379; C w f ( ~ d  21. Board of E l c c f i u n s ,  192 
S. ('.. 130; Johnston. 1 % .  Hoard of El(~cf ions ,  172 S. C., 162 ;  121.itt 1 % .  

Jlocc~d of C 'an~mse, .~ ,  i b d ,  797. 
Our  conclusion is that the duties imposed upon the defendant in de- 

termining the effect of the deficit upon the maintenance of the schools 
arcA not entirely ministerial a i d  that  they i n v o l ~ e  a t  least quasi-judicial 
functions which are not subject to control by manda~nus .  Judgment 

-\firmed. 

(Filed 5 Xorember. 1030.) 

Wills E +In this case held: bequest was absolute and legate  had 
power of disposition of propwty by will. 

A hcqu~st to t h ~  testator's wife of all his personal property to hare the. 
w e  :~nd I~c~lc'fit of 81s loll:: as she may livth, and in the went t l ~ t  shc, docss 
iiot use it all "it is my wish and dtsirc . . . that she give nnd 
Iwqueatli" cc'rt:~in sums to tlesig~ratc~il lwrsons, without f~irther restraint 
ritl~er I)? residnt~ry clause or otherwisr. 1)asses the absolute title to thtx 
l~c.rsonnl 11ropc'rty to the \\.if(, who may dispose of that remaining n t  her 
tlcntll  a?; sI~(t tlt,sirc~s, the wortling of the testator's will 1)eiiip insufficient 
to imlwsc n trust upoi~ the property or to control her disposition tllrrrof. 
;111(1 lwi~ig mc'r<,ly it11 t~s~wession of his wish in  regard thereto. 

=IPPEAL by plaintiffs ant1 by defendant, the Christian Church of 
Oreenville, X. C., from H a m h i l l ,  J . ,  at May Term, 1930. of PITT. 

Affirmed. 
This action arose out of a controversy involving the title to certain 

personal property r~ow in the possession of the defendants, W. E. 
Hooker, and the Greenrille Banking and Trust  Company, executors of 
Mrs. Gertrude H. Coward, deceased. 

The  action involves, primarily, the coiistruction of certain items of 
the last mill and testament of H. L. Coward, deceased, the husband of 
Mrs. Gertrude H. Coward, x h o  died in P i t t  County, during the year 
1922. The said items are as follows: 
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"Item 2. I hereby give and bequeath to my beloved w fe, Gertrude H. 
Coward, for and during her natural life, all of my property, both r w l  
and personal, to have the use and benefit of so long as s h ~  lives." 

"Item 6. My wish and desire is that in the event that my wife should 
not spend and use all of the personal property mention~d in Item 2 of 
this will for her support while she lives, that she give and bequeath at 
her death $1,000 in cash or bonds or stock to the Christian Church of 
Greenville, N. C., in which we hold membership, and the remainder of 
the said personal property mentioned in said item, she give and devise 
to my sister, Gabrella Dixon's children, but I want my wife to use and 
spend just as much of said personal property as she &sires for her 
comfort and pleasure." 

By other items of his said last will and testament, the said H. L. 
Coward gave and devised to persons named therein th. real property 
which by Item 2 he had given and devised to his wife, for life. 

Mrs. Gertrude H. Coward, by virtue of Item 2 of said last will and 
testament, became the owner, at the death of her husband, of certain 
personal property which was owned by him at his death. The personal 
property described in the complaint in this action is the remainder of 
said property, which she did not use or expend during her lifetime, for 
her comfort and pleasure. The title to this personal property, at her 
death, is the subject-matter of the controversy out of which this action 
arose. The said personal property is now in the possession of the de- 
fendants, executors of Mrs. Gertrude H. Coward, who died during the 
year 1929, having first made and published her last will and testament 
which has been duly probated and recorded in the office of the clerk of 
the Superior Court of Pi t t  County. 

By her last will and testament Mrs. Gertrude H. Coward did not give 
and bequeath to the Christian Church of Greenrille, N. C., the sum of 
$1,000 in  cash, or bonds or stock; she did, however, give and bequeath to 
said Christian Church of Greenville, N. C., by Item 4 of her last will 
and testament, the sum of $5,000, "to be used as a foundiltion of a fund 
for the coristruction of an educational building for that c'hurch." 

By her last will and testament, Mrs. Gertrude H. Coward did not give 
and bequeath the personal property which she owned at her death, by 
virtue of Item 2 of the last will and testament of her kusband, H. L. 
Coward, to the children of his sister, Mrs. Gabrella Dixon; she did not 
give and bequeath to said children any property whatewr, nor did she 
refer in her last will and testament to the provisions of Item 6 of the 
last will and testament of H. L. Coward, deceased. By Item 8 of her 
last will and testament, the said Mrs. Gertrude H. Coward gave and be- 
queathed "all the rest, balance, and residue of her (my) property of 
whatever kind, nature and description, and wherever the same may be 
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located, to the Atlantic Christian College, Wilson, North Carolina, to 
be used by said college in the erection, enlargement and repair, equip- 
ment or maintenance of a library to be known as The Coward Memorial 
Library. The fund may be used by the college for either or all of the 
purposes enumerated above." 

The plaintiffs in this action are the children of Mrs. Gabrella Dixon, 
sister of H. L. Coward, deceased, and the administrator, de bonis non,  
c u m  fes famer~to  annexo, of the said H. L. Coward. They and the de- 
fendant, the Christian Church of Greenrille, iC'. C., contend that by a 
proper construction of Item 2 of the last will and testament of H. L. 
Coward, deceased, his wife, Gertrude H. Coward, was the owner, only 
for her life, of so much of the personal property given and bequeathed 
to her by said ltem 2, as she did not use and spend during her life; and 
that by a proper construction of Item 6 of said last will and testament, 
the defendants, executors of the said Mrs. Gertrude H. Coward, now 
hold the personal property described in the complaint, in trust for the 
payment of the sum of $1,000 to the Christian Church of Greenville, 
N. C., and, after the payment of said sum, for the plaintiffs, the children 
of Mrs. Gabrella Dixon; and that if this contention is not sustained, 
that at  the death of Mrs. Gertrude H. Coward, the plaintiff, adminis- 
trator, d. b. n., c. t. a., of H. L. Coward, was the owner and entitled to 
the possession of said personal property. 

The defendants, the executors of Mrs. Gertrude H. Coward, deceased, 
and the Atlantic Christian College, on the contrary, contend that upon a 
proper construction of Item 2 of the last will and testament of H. L. 
Coward, deceased, his wife, Mrs. Gertrude H. Coward, at his death, 
became the owner, absolutely, and not for her life only, of all the per- 
sonal property then owned by the said H. L. Coward; and that she took 
the absolute title to said personal property, with no trust whatever im- 
posed thereon by virtue of the provisions of Item 6 of the last will and 
testament of H. L. Coward, deceased. 

Upon consideration of these conflicting contentions the court was of 
opinion that the contentions of the defendants, other than the Christian 
Church of Greenville, N. C., should be sustained. 

From judgment on the admissions in the pleadings and in  accordance 
with the opinion of the court, the plaintiffs and the Christian Church 
of Greenrille, hT. C., appealed to the Supreme Court. 

Louis W .  Gaylord and Harding & Lee for the plaintiffs. 
Lewis G. Cooper for defendant, Christian Church of Greenville. 
Blbion D u n n  for defendants, executors of Mrs. Gertrude H .  C o w a ~ d .  
W .  A. Lucas and F .  G. James  & Son for defendant, Atlantic  Christian 

College. 
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C o s x o ~ ,  J. The law with respect to the title by which Mrs. Gertrude 
H. Coward took the personal property given and bequc~athed to her by 
her husband, H. L. Coward, deceased, by Item 2 of his last will and 
testament, is stated i11 the opinion of this Court in Jw-dan u. Sigmon, 
194 K. C., 707, 140 S. E., 620. Speaking of Item 2 of \he last will and 
testament of &I. D. Sigmon, inrolred in that case, which is almost identi- 
cal in language with Item 2 of the last will and test,iment of H. L. 
Coward, involved in the instant case, Stacy, C. J., says: 

"It will be observed that there is no residuary clause in the will, and 
110 limitation over so far  as the persolla1 property is concerned. Under 
these conditions, a gift of personal property for life to the primary object 
of testator's bounty, with power to use in any way that she inay desire is 
generally construed to be an absolute gift of the propertj. Eiolt u. l iol t ,  
114 N.  C., 242, 18 S. E., 967; AfcMichael v. Hunt,  83 N .  C., 344; Foust 
u. Ireland, 46 N .  C., 184. Especially is this true when the property by 
reason of its amount and kind, may reasonably be expected to be con- 
sunled during the life of the donee, or within a short time after the 
death of the testator. I n  re Estata of Rogers, 245 Pa., 206, 91 Atl., 
351, L. R. A., 191711, 168. And this is not affected by the use of the 
words 'for her support, comfort and enjoyment,' as the;? are but terms 
coilsouant with full ownership of the property." 

I n  Joms u. Fullbright, 197 K. C., 274, 148 S. E., 229, i t  is said: "The 
accepted doctrine is this: I f  an estate be given to a pereon generally or 
indefinitely, with a power of disposition, it carries the fee, unless the 
testator gives to the first taker an estate for life only, and annexes to it 
a power of disposition of the reversion. I n  that case the expressed limi- 
tatioii for life will control the operation of the power, and prevent it 
from enlarging the estate to a fee. 4 Kent Com., 520, citl:d in Chewning 
u. illason, 158 K. C., 578. This doctrine has been clearly stated in 
reference to both real and personal property in  several of our decisions, 
among which are Troy v. Troy, 60 N.  C., 624; Chewning v. Nason, 158 
N. C., 578; Allen u. Smith, 183 N. C., 222; Roane v. Robinson, 189 
N.  C., 628. See, also, Roberfs v. Saunders, 192 N.  C., 101. I n  Long v. 
Il'aldraven, 113 K. C., 337, the following clause in  the will of John B. 
Doub was contested: 'It is my will that after the death 3f my wife my 
estate shall bc equally divided between the heirs of m;y brothers and 
sisters, with the exception of one-third of my estate, which I leave at the 
disposal of my wife to be left as she may will.' The C'ourt held that 
the testator's widow took a life estate in all the personalty with the 
power of disposing of one-third of it during her life, and that as she 
failed to make such disposition the personal property went to the heirs 
of the testator's brothers and sisters." 
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111 Jones v. F u l l b r i g h f ,  supra, it was held tliat where personal prop- 
r r ty  was given and bequeathed by the husband in his last will and testa- 
rnent to the wife, for  her natural life, with a limitation over, up011 her 
death, the wife took the property only for her life, notwithstanding said 
property n a s  given aiicl bequeathed to lier to be used and disposcd of 
during her life as she might see fit. 111 that  case it is said: "But there 
u a s  a direction that tlis proceeds of tlic personal propclty and of the 
cash referred to in paragraph 5 'not disposed of by lier during her life,' 
sliould be collected and sold for cash by a commissioner appointed by 
tlie court. W e  think it obvious tha t  the testator thereby intended to 
give to his wife only a life &ate in the perroiial property and in the 
vash described in paragraphs four and five of the will." 

If the language used by H. I,. Conard  in Iteni 6 of his last will and 
tcstament, under a proper conhtruction, is a liinitation o w r  of so niucli 
of the persorial property giren and bequeathed by liirn to his wife, Mrs. 
Gertrude R. Coward, for  her lifc, as rernailied a t  her death, unused 
aud u~iexpended by her during her life, for tliat said language is a 
direction by him that the sun1 of $1,000 should 1~ paid to the Christian 
Church of Greenrille, N. C., out of said property, and that the re- 
mainder should go to the children of his sister, Mrs. Gabrrlla Dixon, 
then under Jones v. F u l l l ~ r i g l ~ f ,  Xrs .  Gertrude H. Coward took only :I 

life estate in said property, ailti tlirrc \\-as error ill tllc opinioi~ of the, 

Court to the contrary. 
On the other liand, if tlie said lnliguage is not a limitation 07 ('r, but 

is only an  expressio~i of the wish and desire wliich the testator liad at 
the date of the. execution by hi111 of his l a ~ t  will and testament, :1nd 
which he intendcd that his n i f e  should obser~ e or not, in her discretion, 
then under Jordan 1,. Sigmon, she was the owncr of tbc property dr- 
scribed in the complaint, absolutely, awl riot for 1ic.r lifc only and t h o  
judgrnerit of the Superior Court must bo affirmed. 

I t  is clear from the language used by the testator in l tcni  6 of liis l:lbt 
will and testaxlmit that he (lid not givc and beqncntll to the C'lirist~an 
Church of Greenrille, X. C., the sum of $1,000, nor did he gire ' nd  
bequeath to the childreli of liis sister the said p r o p ~ r t y  or any part 
thereof; he was content to express a wish altd desire that  his nife,  Xrs .  
Gertrude H. Conard, should makc t1iE.s~ gifts. There was no lini~tntloli 
over of the personal property ~ t h i c h  he had g i ~ e ~ i  and bequeathed to Iiiy 
n i f e  for her life by I tem 2 of his will, for i t  is uinnife3t that it was not 
the intention of the testator that  the Christian Church of Green\illc. 
S. C., or that  the childreii of his sister should take ullder liis m i l l ;  at 
most they wcre to take from and under his wife, Gcrtrudc H. Coward. 

I t  is also clear that the testator (lid ]lot intend bx the language uwtl 
by him to impress up011 the title of lii? \life to tlic personal propci-tp 
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given and bequeathed to her by Item 2 of his will, any trust in favor 
of the Christian Church of Greenville or of the children of his sister, 
Gabrella Dixon. Whether or not she should give and bequeath to said 
church the sum of $1,000, or to said children the rema:nder of the per- 
sonal property, given and devised to her by Item 2 of said will, and 
not used or expended by her during her life, was to be determined by her 
in the exercise of her discretion. As to the disposition of said personal 
property after the dent11 of his wife, the testator was content to leave 
this matter to her discretion, realizing, doubtless, that  the conditions 
under which he made his will might not exist after his death, and while 
his wife was living. 

This construction of the language in Item 6 of the last will and testa- 
ment of H. L. Coward is in  accord with authoritatire decisions of this 
Court. Springs v. Rp~ings ,  182 N. C., 487, 109 S. E., 839; I iardy  v. 
Ilardy, 174 N.  C., 505, 93 S. E., 976; Carter u. Strickland, 165 N. C., 
69. 80 S. E., 961; Sf. James v. Bagley, 138 N .  C., 384, 50 S. E., 841. 

We find no error in the opinion of the court in accordance with which 
the judgment was rendered. I t  is, therefore, 

Affirmed. 

(Fi led  5 Sovembcr,  1030. ) 

1 .  Mechanics' Liens .4 +Where possession of property from mechanic is 
obtained by fraudulent representations his lien thereon is  not de- 
stroyed. 

Under tlw c0111111011 law mid the  1)sovisiol1s of 0111. statuttl, C. S.. 243;). 
ont. who r r l ~ r ~ i r s  ~c ' rson:~l  11roIwrty lnscs h is  lien thr rcon hy ~ o l u n t n r i l y  
wrrc-ndering ~)osscssion t o  t he  owuer,  lrut where an  automobile has becw 
l q a i r e t l  and  the ar t i san  or mechnnic i s  induced to  pa r t  wit11 poss~ss ion 
nlmn false and fraudulent represe~~t :~t ione  rnxdr by the owner thtlt his 
check for  tht. 1 ,n~men t  of t he  repnirs was good and  tha t  he  had sufficient 
funds in the bank for i ts  l ~ n y m c l ~ ~ t ,  mcl thc  ~nechan ic  relies tlierron c111t1 
. s u r r ( ~ ~ d ~ r s  posswsion of the  (xr .  he (lot's not do so r o l ~ ~ n t ; ~ r i l y  rind 1111- 

c,ontlitio~~illly wi t l~ i l i  tlw i n t w t  and  mean in^ of t h e  s':atnte, and thc8 
~ ~ l e c h n n i c  docs not lose his lien for  tlie value of t l ~ r  relclira clone by hinl. 

8. Sam-Mechanic induced to surrender possession of prctperty by fraud 
does not lose his lien as against purchaser who takes with notice. 

\Vli(~re in a11 action to enforce n  mechanic.'^ lien fol repairs to  all 
automobile the  ericlence tends to show tha t  the  owner obtclinrtl possession 
of the  p ~ o p e r t j  by false and fraudnlent rt,presentation?., and tha t  t h r  
t l~ fendnn t  in p o ~ v f s i o n  of the  property n a s  a purchaser f rom the  holdcr 
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of a note secured by a prior chattel mortgage on the property, \vho had 
taken possession from the onrlcr thereunder, and there is no evidence that 
the purchastsr was a bvna fide one for value without notice, the demurrer 
of the bolder of tllr note and the purchaqer from him is lwoperly over- 
ruled. C'. s., 567. 

APPEAI, by tlefeudants, Bayues and Hoffman, from Johnson, S p ~ c i ~ i  
Judge, and a jury, a t  J u n e  Term, 1930, of FOXSYTH. N o  error. 

This  is  an  action by plaintiff against defendants to recover all auto- 
mobile by virtue of a lien for  repairs, plaintiff alleging that the owner 
fraudulently obtained possession of the same after the repairs were 
made. Defendants, Baynes and Hoffman, denied the right of plaintiff 
to recovw and set u p  the plea that  they were innocent purchasers for 
value of the automobile and without notice of any fraud.  

The evidence of plaintiff was to the effect that prior to 7 Nay,  1929, 
the defendant, I. E. Triplett,  mas the owner of a Chrysler roadster 
automobile, Model 60, Car No. R-551-E. The defendant, I. E. Triplett, 
brought the automobile to the shop of plaintiff, who made repairs on 
same to the value of $162.75. The plaintiff alleged, and there was evi- 
dence to support the allegations: "That while the automobile was still 
in the plaintiff's possession, and Tvas still bring held by thc plaintiff 
under his lien, the defendant, Triplett, tendered to the plaintiff a check 
in  the sum of $162.75 drawn on the Farmers National Bank and Trust  
Company, Southside Branch, Winston-Salem, N. C., under date of 
7 May, 1929, and that  the defendant, Triplett, falsely and fraudulently 
rtywseel~ted to the plaintiff at that  time that the check was good; that 
he had ample funds i n  the bank to pay the check, and that  it would be 
honored 011 presentation; that  such statement was false; that the de- 
fendant did not have sufficient funds in  said bank to pay the check; that  
the same was presented in a reasonable time; that  the plaintiff did not 
know, and had 110 reason to believe that  the check was not good, and 
reasonably relied O I I  such false and f r a u d u l ~ n t  representations, and ill 
reliance thereon surrendered the possession of the autonlobile to Trip- 
lett." 

Stipulation: "It is admitted that the defendant, 0. W. Baynes, \rat 
the owner of the note secured by the chattel mortgage referred to in the 
complaint a t  the time the repair work was done on the automobile anti 
the check dated '7 May, 1920, was given." 

I t  was also in  eridence that  after the alleged false mid frauduleut 
represerltations made by t l ~ e  owner to obtain the possessioll of the auto- 
mobile, Baynes took the automobile, under the note secured by the 
chattel mortgage, and sold it to Hoffman, but there is no evidenct. on 
the record that  Hoffman purchased it for value and without notice of 
the alleged fraud. 
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Defendants offered in eridence the note referred to n the "Stipula- 
tion" heretofore made, being in the amount of $360, dated at Winston- 
Snlem, N. C., 21 hIarcl1, 1929, payable to C. E. Brown, or order, payable 
in stallmcnts of $30 on 21  . \ p i l l  1029, alitl a likr sum the 21st day of 
each and every montli until paid, signed 1). I. E. T r  plett and Lake 
Triplett,  endorsed "C'. E. Brown." 

Defendants offered in evidence the chattcl mortgage, Eeing from I. E. 
Triplett and wife, Lake Triplett,  to AT. S.  Myers, for  C. E .  Brown, 
dated 21 March, 1929, covering Chrysler roadster, Jlcltor No. 56529, 
Serial No. R551-E ,  filed for registration 23 March, 1939, in the office 
of tho register of deedq for Forsyth County, and registered 29 March, 
1929, i n  Book 256 of Mortgages, page 220. 

The issues submitted to the jury and their anqwers .liereto mere a4 
follows : 

"1. Was the plaintiff entitled to  a licn under section 2 L35 of the Con- 
solidated Statutes for repairs to the autonmbile described in  the com- 
plaint in the amount of $162.75, prior to thc delivery of the automobile 
to I. E. Tr ip le t t?  Ansner :  Yes. 

2. Did the plaintiff surrender possession of said automobile to I. E. 
Triplett up011 false and fraudulent reprrsmtation of the said I. E. 
Triplctt that  a check given in payment of said repair bill was good, as 
alleged in tlic con~plaint  ? Answer : Yes. 

3. *i t  the time the plaintiff made repnirs on the said automobile, mas  
t l ~ c  defendant, 0 .  TIT. Bay~les. thc owuer of a chattel nortgage, duly 
esccuted and registercd, and if so, n h a t  was the amount of said chattel 
mortgage ? Answer : Yes, $360. 

4. What was the fa i r  inarket value of said automohilc at the time the 
same was sold by the defendant, B a p < s ,  to his codefendant, Hoffman? 
alns\vcr: $275. 

5 .  What  was the fa i r  market value of the said automobile a t  tlie 
time of the institution of claim and delirerp proceedil~gs? Answer : 
$250." 

I'arrish S. Deal for p la in t  if. 
H n d i n g s  K. Rooc  for dcfc,ldanfr.  

CI..IIZI<SOX, J. l t  the close of plaintiff's e\idcuce, and a t  the close of 
a11 the evidence, tlie defendants niade motions in the court below for 
j u d g m e ~ ~ t  as in case of nonsuit. C. S., 567. The  court blllo~v orerruled 
these motions, and in this r e  see no error. 

The  question involved: Did the plaintiff, n.110 liad a lirln for repairs, 
under C. S., 243.5, and the common law, lose his lien as   gain st the de- 
fcndants, who claim under a ~ > r i o r  recordd 111ortg:lge. nhcn he was 
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induced to par t  with his possession by false and fraudulent represerlta- 
tions of the owner? We think not. 

C. S., 2435, i n  part, is  as follows: ",lily mcclla~lic o r  artisan who 
makes, alters or repairs any article of p e r s o d  property a t  the requcst 
of the owner or legal possessor of such propcrty has a lieu on such 1 ~ 0 1 ) -  
erty so made, altered or repaired for his just and rcasoriable charge for 
his work done and matcrial furnished, :~nd may hold and rctairi 110s- 
session of the same until such just and reasonable charges are paid," etc. 
The statute further provides that, if the charges for repairs are slot paid, 
the property in a certain way can be sold to pay for the repairs. 

I11 ,Tolrn.wn 2.. I'ales, 153 K. C., 24, it  is held, a t  p. 27, t l l~i t  this 
statute "is applicable to any and all contracts hy mortgage or otherwise 
subsequently madr and entercd into. . . . A further consideration 
of t l i ~  statute will disclose that the lien proyitletl for  can only arise 
~ r h e n  the alterations or repairs are made a t  the instance of the 'owner 
or legal possessor of the property.' " 

From tlic statutc and the construction put up011 it in the J o h r ~ s o ~  
ruse, S U P T ~ ,  the plaintiff had a lien superior to the clefendants' mortgage 
for the repairs made 011 the automobile. 

At  common lam where a laborer repaired a wagon and surrendered i t  
to tlic owner before payment, the laborer has 110 lien. Possessio~i is 
necessary to the csisterlce of the lim. ilIcDouyc~ll v. Cyrupon, 9 3  X. C., 
692;  2'edtler v. R. R., 1 2 1  IN. C., 342. The lien oil personal property 
given by this section applies when possession is retained by the mechanic. 
(&zzcner  v. Glouccster L7cnrber Co., 167 N. C., 676. I f  the mechanic 
o r  artisan surrenders possession of the property, lie loses his lien. 
Block 2.. Dozcd, 120 X. C., 402; T c d d e ~  v. 12. R., s u p r a ;  17 R. C. L., at 
11. 606. 

I n  A d o  CO. 1'. Ricdd, 176 3, C., a t  p. 499, \re find: "Defendant, ill 
payment of the claim, gave plaintiff a check on the bank for the amount, 
importing a cash payment, and thereby plaintiff was induced to sur- 
render the possessiorl of the car. Defendant, bvlicvi~lg that the repairs 
llacl been of no benefit, stopped payrnel~t of the chcck, but when he does so 
lie must restore plaintiff's possessiorl arid put  him in the position to 
enforce his ~nechanic's lien for the anlour~t due. S o  doubt the defend- 
ant  had no fraudule~lt  purpose in giving the clleck, and the jury have 
found that  there was rio actual fraud, but har ing  obtained possession of 
his car under a promise to pay cash, on refusal, lie is estopped to resist 
rnforcement of mecl-ianic's lien by reason of tllr yosscssion thus ac- 
quired." 

I n  the present case the jury, under a careful and proper charge by 
the court below, scttiug forth every element for the jury  to pass 011 

necessary to co~istitute fraud, found that  plaintift' surrendered the pos- 
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session of the automobile "upon false and fraudulent representations." 
This finding makes the present case similar, if not stronger for the 
plaintiff than the case of Auto Co. v. Rudd, supra. The possession of 
the automobile was not surrendered voluntarily and unconditionally. 

An analogous case, sustaining the view here taken, is McGill v. Chil- 
hozoee Lumber Co., 111 Tenn., p. 552, 82 S. W., 210, 37 C. J. "Liens," 
sec. 57, a t  p. 336-7. 

From the position here taken as to the law applicable upon the facts 
in this action, we see no sufficient evidence on the record to sustain de- 
fendants' contention that plaintiff w a i ~ e d  the lien a t  the time he parted 
with the possession or in the delay in  not repossessing ;he automobile. 
Under the facts in  this case defendants are not bona Fdi? purchasers of 
the automobile in controversy for value and without notice of the fraud. 
Although in  their answer defendants set up  the plea \hat they were 
bona fide purchasers for value and without notice, there is no evidence 
on the record to sustain this view. There is no eridence on the record 
that Hoffman purchased the automobile in controversy for  value and 
without notice of the false aud fraudulent representations made to 
plaintifl by the owner to obtain possession of the automobile. Baynes, 
i t  is admitted in the stipulation, owned the note secured by the chattel 
mortgage on the automobile at  the time the repairs were made. I t  was 
in  evidence that  Baynes took possession of the automobill? as the owner 
of the note secured by the chattel mortgage after the repairs were made, 
and sold same to defendant, Hoffman ; but there is no e ~idence  on the 
record that  Hoffman purchased the automobile for value and without 
notice of the fraud. Brown v. Sheefs, 197 N. C., at  p. 273, 63 A. L. R., 
11. 1357. I n  fact, the defendants tendered no issue that  Hoffman was a 
purchaser for value and without notice of the fraud. 

The issues submitted mere proprr and determinative of the contro- 
~ e r s y .  We  see no error in the charge of the court belov.. T i 1  signing 
the judgment in f a ro r  of plaintiff, we find 

S o  error. 

( ) .  I , .  CHAMBI.:IIS. ADMIXI\IRATOR OF THE ESTATE OF 0. 1.. CHAMBEIIS, .Jx.. 
I~ECEASEV. V. WIXST'OS-SALE31 SOITH IIOUND IiAILROAIl C O N -  
I'.\NY nsn RICHARD ,TUXES 

(Filed 5 Sovember, 1030.) 

Railroads D b: Segligence B c-Where evidence shows thtt intervening 
negligence was sole provimate cause of injury, nonsuit is proper. 

Where i n  ail action again~t a railroad company and th? driver of an 
:~ntomobile the eridence tends to shox  that the engineer of the defendant'& 
t ra in  failed tt) u i ~ t ,  :In) \1arliing of hi.;: approach to a public crossing i l l  



N. C.] FALL TERM, 1930. 683 

a citx, and that the driver of the automobile approached the crossing 
at an excessive rate of speed, that he could have seen and heard thes 
train before reaching the crossing, but that he did riot slacken his spwd,  
and that he hit the plaintiff's intestate who wns standing on the side- 
walk and knocked him under the train, resulting in death : Held, tlle 
negligence of the driver was the sole proximate cause of the injury 
insulating the negligence of the railroad company, and they may not 
be held as joint tort-jeasors, and the demurrer of the railroad cornpaw 
was properly allowed. 

APPEAL by plaintiff from Clement, J., at  J u n e  Term, 1930, of 
FORSYTH. Affirmed. 

This was an  action for actionable negligence brought by plaintiff, ad- 
ministrator of his son, against defendants. 

Among other defenses the defendant Winston-Salem South Bound 
Railroad Company says: "That there was no unity or concert of action, 
on the state of facts, as alleged by plaintiff i n  his complaint, betwee11 
Winston-Salem South Bound Railroad Conlpauy and Richard Jones, de- 
fendants herein; that  the acts of Richard Jones were the criminal acts of 
an  independent third party, unexpectable and unforseenable by this de- 
fendant, completely insulating any other negligent act, if any, which are 
expressly denied, and solely and proximately causing the injurics com- 
plained of by plaintiff; and, that  such acts on the part  of Richard 
Jones are entirely separable from any  other acts con~plained of by 
plaintiff." 

On 52 February, 1928, about 3 o'clock p.m., the plaintiff's intestate, 
a lad 10 years of age, was standing about 10 feet of Wcst Street 
crossing, i n  the city of Winston-Salem, N. C., on the sidewalk of the 
west side of the crossing. H e  mas about 10 feet west of the railroad 
track. He was struck from the rear by an  automobile driven by Richard 
Jones, the defendant, and knocked under the train and killed. 

The  plaintiff's witness, Edi th  Dudley, testified, i n  part, as follows: 
"On the afternoon of this collision, about three o'clock, 1 was on the 
porch, standing in the door, and I saw the train approaching this inter- 
section and saw the automobile i n  which Richard Jones was driving ap- 
proaching the intersection from the west. In my opinion, when the 
automobile had reached a point some fifty feet from the railroad track i t  
was going between thir ty and thirty-fire miles an  hour. In my 
opinion, when the train was within fifty feet of the crossitig, i t  was 
coming a t  about twenty miles an  hour. I couldn't hardly say how fa r  
south of West Street the train was when the automobile was fifty feet 
away from the crossing, but I think if the Jones boy had not turned 
off they would have just about met, but by him turning off he hit the 
rear of the engine, the best I could see. I mean that  if the autornobile 
had come straight on they mould have gotten there a t  the same time. 
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I didn't hear the bell on the train ringing, and I didn't hear the signal 
bell a t  tlie crossing ringing. . . . When the Joncs boy's car got 
below the Perryman Lumber Company's building there mas nothing to 
obstruct liis view. The Jones boy's car didn't slack iis rate of speed 
niuch, if any, and when i t  got down almost to where the train was, it  
whirled and knocked the little Chanlbers boy under ihe train. The  
Chambers boy was on the s i d e ~ a l k ,  about ten feet from the track, and he 
struck the Chambers boy going between thir ty and thirty-five miles an 
hour, and knocked him from ten feet back under thc engine of the 
train. I didn't go down to the place right then. I wanted the bell to 
ring bad enough to notice that  i t  didn't ring. The  Jones boy could 
have seen the train if lie had been looking a t  it. . . . I t  was raining 
and the train was coming u p  grade, with some fev cars o 1 the train, and 
it was making plenty of noise-enough noise so I could hear it all right. 
I could see the smoke of the engine and could hear tht. wheels of the 
cngine slipping on the track. . . . I an1 a nurse, but I was not 
working anywhere at that time. . . . I saw the Chambers box 
standing about ten feet of the crossing, on the v-est side t ~ f  the crossing, 
a ~ ~ d  the Joncs boy's automobile ~ o m i n g  a t  a rate of speed of thirty to 
thirty-five miles an  hour, and i t  checked its speed little, if any, a t  the 
time i t  swerved to the right and hit the Chambers boy. The little 
Chambers boy was looking toward the train and mas stru1.k from behind 
by the car driven by Jones going a t  from thir ty to thirty-five miles all 
hour. After the Chambers boy was hit by the train I sa his feet turn 
LII)--S~\V him kicking. I know the little Chambers boy mas standing on 
tho sidewalk a t  the time the automobile struck him, and lie looked to be 
about ten feet west of tlie railroad track. . . . Frcnl  the time I 
first saw the car up about the Perrynian Lumber Com3any building. 
going thir ty or thirty-five miles an hour, until it  crossetl the curb and 
hit the boy, i t  might have slo~ved u p  some, but didn't slow up much. I 
was looking right down that n a y  and saw the child when he mas struck. 
The  child was k n o c k d  under the tender of tlie engine, and a part  of 
tlie vnginc x a s  arross the street. I could see under the engine and 
could see the car, see where the boy was standing, see them pull the bog 
out and all from under the engine. I saw the child knocked under thc 
mgine." 

There was nothing to obstruct defendant Richard Jones's view within 
94 feet of the railroad crossing. West Street is an  i n ~ p ~ o v e d  street 
about 24 feet in width and a much traveled thoroughfare. 

J o h n  ll. S l a w f r ~  and Rirhmond Rucker f o ~  plaiutif. 
F.  .If. Ricinus,  Parrish d Deal and  Graigc c f  Crai ,q~ j'or d r f e d a u  f ,  

ll'insf on-Sa7e~ Sou f h  Round Railroad Company. 
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PER CCRIAM. The defendant, Winston-Salem South Hound Railroad 
Company, a t  the close of plaintiff's evidence, made a motion in  the 
court belox for judgment as ill case of nonsuit. C. S.. 567. The 
motion was allowed, and in this we can see no error. 

The  plaintiff alleges and contends that the injuries s u s t a i ~ ~ e d  b~ 
plaintiff's intestate nllich directly caused the death which ensued, nere  
due to and proximately caused by the c o ~ ~ c u r r e n t  negligence of. the de- 
fendant Railroad Company and the defcndailt Richard Jones. The 
plaintiff further contends that  the evidence adduced a t  the trial of the 
cause, in support of his allegations and contentions, wa< sufficient to 
take the case to the jury. W e  cannot so hold. 

We think this case i s  controlled by the principles laid d o u i ~  ill Linr- 
1 ) f ~ r y  v. R. R., 187 N. C., a t  p. 794: "This violation of a ton11 ordinance 
made the defendant guilty of negligence per se, but that  negligence must 
he the proximate cause of the i r i j u r ~  to young Li~le loerr~ .  In the 
present case the testimony of the young lad, Lineberry, nas  that  his 
companion, another young lad who was with him, pushed hini under 
the nloving train. This n a s  the intervening, independent, sole proxi- 
mate cause of the injury, for which the defendant cannot be held liable. 
Tlic injury was not the natural or  probable consequence of defendant's 
ncgligerlce in exceeding the speed limit. Pushing the boy u d e r  tlic 
train was the proxinlate cause of the injury. I t  was an  unfortunate 
alid deplorable tragedy, but defendant is in no way respo~isible for thc 
act of the Qualls boy." 

The judgment of the court below is 
Affirmed. 

1 .  Trial U c-Excvption to admission of cddence will not be snstaint.tl 
where same evidence has been admitted without objection. 

A11 objection to the admission of the testimony of a witness \\ill not I)? 
suhr:ri~~etl on :1l11)r:tl \r.l~rre the 9:lrne rcsti~uony has Iwen :~\-CII 11y ilnotliv~. 
\\-itirrss without ohjecticm. 

2. Criminal Law G +Evidence in this vase held adnlissiblr as a p r t  
of the same transaction. 



procuring a still and manufacturing whiskey, it was a part of the samtb 
transaction. and the admission of testimony of another witness corrobo- 
rating the d~claration of the  first as to the location of the whiskey is not 
error. 

CHIMINAL ACTION, before C'ranme~. J., at Ju ly  Term, 1930. F r o ~ u  
HERTFORD. 

The defendants were indicted upon a bill containing counts for manu- 
facturing, possession of materials designed for the manufacture of 
whiskey, and illegal possession of intoxicating liquor for the purpose 
of sale. 

The evidence tended to show that one Herbert Beverly told officers 
searching his premises that a liquor still and thirty-five or forty gallons 
of mash found thereon belonged to the defendants, and that  said de- 
fendants had brought the still to his place, together with same mash and 
sugar, and thereafter carried the still and set i t  u p  in  the field and 
made whiskey. Thereafter a witness for the State named Vann testified 
as to the statement made by Beverly a t  the time of the search. The 
defendants were not present a t  the  time of the search or of the con- 
versation. 

The jury rendered a verdict of guilty, and upon jud,guent thereon 
the defendants appealed. 

W .  D. Boone, Stanley Winborne and Alvin Ely for defendants. 
Attorney-General Bwmmitt  and Assisfant Attorney-G?nwal Nnsh for 

the St&. 

PER CURIAM. The defendants excepted to certain declarations of a 
witness for the State named Vann, tending to show thrlt they had en- 
gaged in  the manufacture of intoxicating liquor and were the owners of 
a still found at  the home of the witness Beverly. However, the witness 
Beverly had previously testified to substantially the same facts without 
objection. Hence the exception cannot be sustained. Shelton v. R. R., 
193 N. C., 670. 

At the time of the search the officers inquired of the witness Beverly 
where the whiskey was, and said witness told them where i t  could be 
found. Thereafter a keg was found at  the home of Clayton Hall, a 
brother of defendant, Sherman Elall, and with whom the defendant 
Sherman lived. The finding of this keg would be incompetent as a n  
independent fact, but i t  appears upon the record that  the defendants, 
Hal l  & Reynolds, were acting together in procuring a still, setting i t  up  
and actually manufacturing whiskey. Hence the testimony objected to 
was a par t  of the same transaction. Furthermore, the testimony tended 
to corroborate witness Beverly, who told the officers where they could 
find the whiskey so manufactured. 

No error. 
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BOYD K: GOE'OKTH \ .  FIlIST SATIOPI'AL BASK O F  WEST 
J E F F E R S O N  ET AL. 

(Filed 5 November, 1930.) 

Venue A +Venue of action involving official conduct of municipal offi- 
cers is county wherein municipality is situate a.nd alleged acts took 
place. 

A11 actiou involvirlg the official coiidu~.t of the officers of all incorgoratetl 
t o n u  in a wrtairl county has  its proper venue in  that county, arld whert- 
the tow11 and others hare been made t1efend:unts the action is 1,roperly 
removed ththre from anothrr county. 

APPEAL by plaintiff's from F i d e y ,  J., at  July Term, 1'130, of Asilk.. 

Affirmed. 

J. El. b'lowers for plaintiff's. 
1'. C.  Boulie for defendants. 

PER CURIAM. This action was begun in the Superior Court of Meck- 
lenburg County. Oue of the defendants is the town of West Jeffersoli. 
a municipal corporation in dshe County. The Superior Court of Neck- 
lenburg, upon motion made in apt time, removed the cause to Ashe 
County. Thereafter the plaintifis lodged a motion it1 the Superior Court 
of Ashe County to remand the cause to Mecklenburg. The motion was 
denied and the plaintiffs excepted arid appealed. The facts found by 
the trial judge and set out in the record fully warrant the order refusing 
the plaintiffs' motion to remand the cause. The action involves the 
official conduct of the municipal officers of West Jefferson in the county 
of its situs and the proper venue is Ashe County. Cecil o. High Point, 
165 N. C., 431. Judgment 

Affirmed. 
- 

1 .  Statutes B +Clerical error in amendntory statute may be correct4 
by the courts in order to carry out legislative intent. 
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2. SameAmendment to State Game Law ht~ld to contain clerical error in 
reference to repeal of former statute which will be corrected. 

3. Game A &Held: foxes may not be hunted without a license under t h ~  
provisions of Stat,e Game Law. 

When foscs are dctined as  n wild animnl Iry a Statt' Game La\\, re- 
quiril~g n licve~lse to 11e charged for hu~itili: wild :~liim:~ls, alq)l?.ing t o  :I 

cwulty that has no closed season for the liu~ltin:: of f o s t ~ :  H d d ,  thc 
lictwsc is retlnired though as  to thc l):~rti( ' l~l:~r rounty the time is 110t 

restricted for the hunting of fixes. 
4. Gamcx A -State Game Lam makes county game commissions sub- 

ordinate to State Commission and to this extent modifies C. s., 
2079-2086. 

The effect of the Korth Carolina Game Law is to malie county gnmtL 
com~nissions subordinate to  the Stnte Co~nmissinn, thtb 1)owers of tht, 
former beini. mert'ly ndrisory or recommcr~datory until a1q)roved \,y the  
State Cl~~~l~uissiol l .  :111d to t h i ~  estellt ( '  S., .)Oi!)-.)OW :ire ~ I I ~ ( ~ I ~ ( I P I I  
thc'rrhy. 

APPEAL by defendants f r o m  ;lIc.Elroy. J.. a t  March  'Term, 1030, of 
STORES. 

Upon separate  war ran ts  issued by  a justice of the peace t h e  defendants 
w r c  convicted of a violation of the  N o r t h  Carol ina G a m e  Law, and 
f r o m  the judgment pronounced they severally appealcd to the  Superior  
Court .  B y  consent the  cases wcre t r ied together;  the defendants were 
convicted, a n d  each appealed f r o m  the  j u d g n ~ e n t  of the Super ior  Court.  

Aftorney-General Brzirnmitt and Assistant . l f f o r t ~ ~ ~ y - G e n c r a l  J7crsh for 
tho Sfafe. 

Dallas C. Kirby  for dcfeadanfs. 

A n ~ ~ r s ,  J. T h e  defendants wcre convictetl of hunt ing foxes in Stokes 
County i n  breach of certain provisions of the X o r t h  Carol ina Game 
Law, and  they assign as  the basis of their  appeal  f r o m  the  judgment the  
refusal of the  t r i a l  court  t o  sustain their  demurrer  t o  th(: evidence and 
to dismiss t h e  action. C. S., 4643. 

T h e  war ran ts  charge the defendants with a violation of the  lam in 
October, 1928. T h e  act, known by  t h e  short  ti t le of ( ( T h ?  N o r t h  Caro- 
l ina  G a m e  Law," went i n t o  effect on 1 J u n e ,  1927. Publ ic  Laws 1927, 
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c11. jl. Section 27 contains this provision: " S o  person sliall a t  any 
tir~ie take any n i ld  animals or birds without first having procured a 
license as prorided in  this act, nhicll license shall authorize hiin to 
hunt or trap only during the prriocls of the year when it shall be law- 
ful." The defentlarlts say that  this section was repealed by Public L a m  
I'Jdi, ch. 250, in tlie follow in^ clause of tlie fourth scction: "That 
section twenty-seven of 'The h o r t h  Carolina Game Law' is herc~by 
specifically repealed." I f  section 4 coritaiiied nothing more, the de- 
fendants' argument nould he coilclusive or1 this point. But  it furtlirr 
provides: "And the follo\ving shall be inserted in  lieu thereof: Depart- 
n~cri t  of Conservation and Development Authorized to Advance Funds. 
I n  order to pay tlie initial expenses, including the purchase of supplies, 
printing and distribution of licenses and for all ether necessary expenses 
for the enforcement of this act pending receipt of the first year's llullt- 
ing licenses, the State Treasurer is hereby authorized and directetl to 
advance out of the State appropriation allotted by the General I\ssein- 
11ly of nineteen huiiclred and twenty-seven to the Department of Constr- 
rat ion and Development a sun1 not to exceed ten tliousaid dollars. This 
arnourit shall be refunded to  the account of the Department of C'oriserva- 
tioil and Developmelit out of tlie first moneys received under 'The North 
Carolina Ganle Law.' A11 ~ o u c h e r s  inrolving expenditures 3 r d  tlie 
arnourit so advanced by the Department of Conservation and Develolt- 
merit shall be appro1 ed by the director of said department." 

I t  is  perfectly clear that  tlie General ,lsseinbly intended to repeal 
section 26 and not section 67 of chapter 51. The  anlendlnent set out ill 
section 4 of chapter 250 does not purport to ileal i th tlie subject-matter 
of section 2 7 ,  but with that  of section 2 6 ;  section 4 of chapter 250 and 
section 26 of chapter 51  provide an appropriation for the initial ex- 
penses necessary for thc enforcement of the act. I f  tlie amend~nent set 
out in section 4 is inserted in section 27,  not only will section 26 con- 
flict n i t h  the amendment, but the plain purpose of the law will be 
destroyed by abolishiilg all the provisions relating to the license and the 
re\ enue intellded thereby to be raised. I n  these circumstances it cannot 
reasonably be doubted that  the words, "section twenty-seven" in section 4 
of chapter 250 were erroneously substituted in lieu of the words "sectioli 
twenty-six." This conclusion finds support in the fact that section -1 
was repealed by the General Assembly at the session of 1929. Public 
Laws 1929, ch. 278, sec. 2. This situation raises a question as to the 
effect of an  error which is apparent upon the face of a statute and the 
nature of which is ascertainable from the statute itself. 

I n  the coristruction of statutes one of the fundamental rules is that 
clerical errors which if uncorrected would destroy an act or defeat its 
intended operation, will not vitiate the act, but will be corrected if the 
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legislative intent is  apparent. Rectifying a n  obvious error is  not cor- 
recting an  act of the Legislature; i t  is giving effect to the legislative 
intent as indicated by the context, in which the real purpose is manifest. 
I t  is the province of the Court to correct such error!j when they art7 
obvious and particularly when a literal interpretatiol would involve 
an obscurity. Black on Interpretation of Laws, sec. 37;  Forfune v. 
Commissioners, 140 N. C., 322. This  Court has applied the principle 
in Improvement Co. v. Commissioners, 146 N .  C., 353, i n  which i t  was 
held that  by a clerical error the words "Washington County" had bee11 
substituted for Robeson County; in X u r p h y  1 . .  Webb, 156 N .  C., 402. 
in which i t  mas said that a reference to certain Public Laws instead of 
Private Laws was a clerical error wliich was subject to correction by 
the courts; and in Toomey v. Lumber Company, 171 N. C., 178, in 
which the Court quoted with approval the decision in Ppople v. King.  
28 Cal., 266, to this effect: "If a section in an amendatory act refers to 
a section of the act amended by number, and the secrion referred to 
does not express the legislative intent, but another seeti011 is  found whirl) 
does express that  intent, the reference will be treated a!{ being made to 
the latter section." 

&Idhering to this rule of constructioi~ we are led to the conclusion that 
acction 4 of chapter 250 was intended to repeal and does repeal srctio~i 
26 of chapter 51 of the Public Laws of 1927, and that  s~cstion 27 was noi 
thereby vitiated or impaired. 

*is above pointed out, section 27 provides that  no perso:l shall take any 
wild animals without having a license, which shall au  horize hunting 
only "when it shall be lawful." Stokes County had no close season for 
foxes, and for this reason the defendants took the position that they hat1 
a right to hunt these wild animals witliout a license. This  is a misco11- 
ception of the statute. "No person shall at any time take any wild 
animals without first having procured a license." When a hunter ha- 
the license he may hunt i n  the open, but not in the close season; but he 
may not hunt i n  either season without a license. 

The  defendants question whether the S o r t h  Carolina Game Law re- 
peals sections 2079-2086 of the Consolidated Statutes. Stokes is one of 
the counties in which by virtue of section 2079, the game laws wcnl 
administered through the county game protection comrriission and in 
which licenses issued by the Audubon Society were not good. Bu t  the 
Audubon Society was dissolved and the acts relating to it!+ incorporation 
(C. S., 2057-2097) were repealed by chapter 51, section 39, of the Public. 
Laws of 1927; and in section 42 it was enacted that  whmever existing 
laws are in conflict with chapter 51, the latter shall bl: construed to 
repeal the former and to vest in the State Game Comn~ission the ad- 
~ninistrat ion of all laws relating to  game conservation. I n  section 18  it 
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is provided that chapter 51 shall not be construed to dissolve any of the 
county game commissions or  to prohibit their creation, but that  the 
powers of the county commissioners shall be of a nature advisory and 
recommendatory to the State Game Commission and that  the exercise 
of any powers by them shall require the approval of the State Game 
Commission. The effect is to make the county commissions subordinate 
to the State Commission and to clothe them with powers which are 
merely advisory or recommendatory until approved by the State Com- 
mission. To  this extent the former law is repealed. This policy is 
upheld by the provisions of chapter 253 of the Public Laws of 192'7. 

We discover no fatal  inconsistencies in  the several sections of the 
North Carolina Game Law. A fox, defined as a game animal in 
section 2 is, nevertheless, a wild animal within the meaning of section 27. 
I f  there is no  close season for foxes they may be taken not only with 
dogs, but "in any manner" (section 33) ; but unless he have a license 
the hunter may not take foxes with or without dogs. The provision 
that the license shall be void after the first day of April does not imply 
that another may not be procured by proper application and with due 
regard to the open and close seasons. We find 

N o  error. 

L. A. SIAIZTIS A N D  T. H. BARKER v. T H E  ROARI) O F  TICUSTEES OF 
THE LEAIiSVILLE TOWNSHIP  PUBLIC SCHOOI, DIST1tICl1.  

(Filed 12 Sovember, 1030.) 

1. Corporations C a-Failure of corporation t o  elect officers o r  directors 
does no t  generally end te rms  of those previously elected. 

Where an erlucational institution, incorporated by private act of th(. 
I,egislature, is granted a charter providing that four of the trustees n a m ~ d  
therein should hold office for the period of one gear, and four others 
for a period of two years, and four othcrs for a geriod of three years. 
and that their scccessvrs shouId be elected for a term of three years. 
and there is no provision that the trustees should hold office until their 
suvcrssors are elected, upon the trustees named in the charter continuing 
in otiicc after the expiration of their term as provided therein: H c l d .  
no one but the corporation can be heard to complain, the general rule 
being that the failure of a corporation to elect ofticers or directors doe?: 
not necessarily end the terms of those previously elected. 

2. Corporations Cr d-In this case held: corporation and trustees conveyed 
good a n d  indefeasible tit le t o  purchaser. 

Where the charter of an educational institution authorizes the trustees 
to  hold real and personal property for the corporation, and a deed is 
executed conveying the title to land to the trustees, and the trustees 
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autlloriae a deed of trust from the corporation nhicli is rsecuted as its 
deed, and tlie deed of trust is foreclosed according to its terms, ant1 thtb 
trustee in tlic deed esecutt~s a (Ired to the purcllnser, and tlic trustrcs 
of the institution illso eserute ;I tleetl to the ~~roperty to the purchnsrr a t  
t l ~ c  sale : Hcld, neither tlie corl~oration uor the trustces can claim ail.\. 
interest i n  the grol~rrty alltl the c80nreyances csoureyetl the lrgal and 
vcluitahlt? titlcs, resl~ectirely, to the l~urcllascr at the sale nho uiay trans- 
fer a good rlnd indefeasible title thereto, and tlie fact that a t  the t i u r  of 
the execution of tile deed by thr trustees their terms of office under tllc 
tnharter had espirt,d mtl their successors not elected d :m not alter this 
result, and  the vendee of the ynrc11:isrr at tht. foreclosure sale may  ]lot 
successfnlly maiutairl that thc title offered was not gcod 011 accouut of 
tlic failurr of tht. corlmrntioll to elect sncc:essors to thc original trustccas 
11ilmed i r ~  tlie stntutt~. 

, ~ P P F ; A L  by defendant from a judgn~ent of F i d e y ,  J., at Chambers in 
IIOCI~INOHABI. 

Civil action to compel the defendai~t  to accept a deed for real estate 
tendered by the plaintiffs and to pay the purchase price. The case mas 
heard upon the following agreed statement of facts: 

The  defendant entered into a contract with the plaintiffs for the 
purchase of certain real estate described in the complaint filed in this 
cause; the plaintiffs tendered a deed to said real estate a r d  the defendant 
refused to accept said deed, insisting that  said deed did not convey a 
good and sufficient title to the property as the plaintifls contracted to 
deliver. 

Uy a private act of the General Assenlbly of 1905, chapter 155 of 
Private Laws of 1905, the Leaksville-Spray Academy was chartered as 
a corporation for the purpose of conductillg a school in the town of 
Leaksville, North Carolina, but thereafter, the name of said institution 
was changed to Leaksville-Spray Inst i tute by ail act of the General 
Assembly of 1907, Pr iva te  Laws, chapter 104, and when said inst i tut iol~ 
was chartered the following parties mere named as trusttles: W. S. Wil- 
liams, R. V. Osborne, T. Lee Miller, J. B. Hill, J. P. Wilson, Dr .  John 
Sweeney, J. B. Fagge, Dr .  Thos. G. Taylor, D. F. King  and A. E. 
hfillner; according to  section 4 of said charter, "That the full term of 
office of trustees shall be three years: Provided, tha t  the  first four 
mer~tivned in section three of this act shall hold office until the annual 
meeting of the said incorporators of tlie Leaksville-Spray Academy in 
nineteen hundred and six, and the second four until said meeting in 
nineteen hundred and seven, and the third four unti l  said meeting ill 
nineteen hundred and eight, and their successors for a term of three 
years from the date of their election; subject, however, to removal on 
the par t  of said incorporators fo r  improper conduct, inefficiency or 
neglect of duty. Vacancies caused by death or r e m o ~ a l  from office 
may be filled by the board of trustees until the next annual meeting." 
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S o  one has ever been elected or qualified to succeed tlie t r u s t c ~ s  orig- 
inally named in the charter of 1905, and there is no provision in said 
charter that  the said trustees shall hold office until their successors artA 
e l ec t~d  and qualified. On  30 November, 1933, a meeting was held by 
the said trustees iu accordance with a call issurd to all living trustees; 
a t  said meeting -1. E. Xillner, J. P. Wilson, W. S. Williams, T. Lee 
Xillner, B. F. Ivie, and J. B. Taylor, six of the original twelve trustees, 
were present; trustees R. V. Osborne and D. F. King died prior to this 
meeting, and Dr .  John Sweeney, J. B. Taylor, J. 13. Hill  and J. B. 
Eagge were absent from said meeting; all l i r ing trustees mere duly noti- 
fied according to the provisions of the charter of said meeting and also 
according to the provisions of said charter fire trustees present constitute 
a quorum for all business meetings; at said meeting a deed of trust wa5 
uuthorized to be executed to the executors of the estate of U. F. King, 
deceased, to secure an  indebtedness due the said D. F. King by thc 
Leaksville-Spray hs t i t u t e ,  and thereafter, on 2 January,  192.1, pur- 
suant to a resolution passed a t  said meeting ~vliich was called and held 
as hereinbefore referred to, a deed of trust, in the sur~i  of $36,587.89 
was executed in thcx name of the corporation a d  signed by T.  G. 
Taylor, president, and J. B. Taylor, secretary, with the corporate seal 
affixed, said deed of trust to be due one p a r  from date;  tllereaftcr 011 

30 June,  1930, a sale was held under the said deed of trust and a t  said 
sale T. H. Barker and L. A. Xar t in  became the last and highest bidders 
for said property, their bid being t w i i t y  thousand dollars ($20,000), 
itlid the said plaintiffs non. hold a title to t h e  property under conrey- 
ance made by B. E. Ivie, trustee, i n  the deed of trust hereinbefore re- 
ferred to; a t  the time the property was conveyed to the said i~~st i tu t io i i  
same was conveyed in three tracts, said conveyances were rnade to Dr .  
Jolm Sweeney, D. 3'. King, Dr. Thbs. G. Taylor and others, trustees 
of Leaksville-Spray Institute, and not matle direct to the corporation. 
Some time after the plaintiffs received their titlt. from B. E. Ivic, 
trustee as aforesaid, the said plaintiffs obtained a collveyarlce duly 
signed by A, E. Millner, J. B. Fagge, J. B. Hill,  B. F. Ivie, J. P. 
Wilson and Dr. T .  Q. Taylor, trustees of Leaksville-Spray Institute, 
who mere all of the trustees living at the time said conveyance was made 
by them to tlie plaintiffs and the +ntiffs now hold title to said prop- 
erty as purchasers at the foreclosure sale under a deed of conveyance 
made direct to them from the trustees of Leaksville-Spray Institute and 
have tendered to the defendant a deed to  said property according to the 
terms of their contract to the defendant, which deed the defendant 
refuses to accept and say that  the plaintiffs do not have a good title to 
the property hereinbefore mentioned for the reason that  the trustees 
who were originally named in the charter hereinbefore referred to, were, 
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in fact, not trustees at the time the meeting was held as hereinbefore 
referred to, nor when the deed of trust was executed to B. E. Ivie, 
trustee, and the deed of conveyance which was thereafter executed to 
the plaintiffs, and were without power and authority to act as trustees 
for the reason that their term of office had expired according to the 
provisions of the charter. 

The deed herein referred to, which was executed by a11 of the living 
trustees of the Leaksville-Spray Institute, was executed pursuant to a 
resolution passed at a meeting of the incorporators, when and where a 
majority of the said incorporators were present and voted in favor of 
said resolution and all living incorporators having been duly notified of 
said meeting. 

Upon the foregoing facts i t  was adjudged that the defendant be 
required to perform its contract, accept the deed tenciered it by the 
plaintiffs, and to pay the purchase price and the costs of the action. 
The defendant excepted and appealed. 

J .  fiampton Price for appellant. 
Allan D. Ivie, J r . ,  for appeltees. 

ADAMS, J. The land in question was conveyed to xustees of the 
Leaksville-Spray Institute, which is a corporation. I t  uas  provided ill 
section 4 of the charter that the first four trustees named in section 8 
should hold office until the annual me.eting of the incorporators in 
1906; the second four until said meeting in 1907; the third four until 
said meeting in 1908; and that their successors should be elected for a 
term of three years from the date of their election. There is no pro- 
vision in thc charter that the trustees shall hold office until their suc- 
cessors are elected and qualified; and no one has been elevted to succeed 
any of the trustees originally named in the charter. Private Laws 
1905, ch. 185; Private Laws 1907, ch. 104. Bs said in the judgment, 
the only questions for decision are whether the trustees first appointed 
continued in office by virtue of their original appointment and whether 
they could authorize the execution of the deed of trust and make a con- 
veyance to the plaintiffs. 

With respect to tenure of office the general rule is that the failure 
of a corporate body to elect officers or directors does not 2nd the terms 
of those previously elected. S. v. Guertin, 130 A. S .  R., 610; Trustees 
of Vernon Soc. v. Hills, 16 A. D., 429; Treasurer of Stati? v. Mann, 80 
A. D., 688; Quitman Oil Co. v. Peacock, 81 S. E. (Ga.), 908. I n  the 
present case the trustees continued without objection to perform the 
duties imposed upon them, and apparently there was no desire on the 
part of the corporation to displace them by the election of others. No 
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one except the corporation could be heard to complain, and the corpora- 
tion not only did not complain, but seemed to sanction their continuanccl 
in office. 

The  charter authorized the trustees to hold real and personal property 
for tlie corporation; the trustees authorized the execution of tlie deed 
of trust and the conveyance to  the plaintiffs of the land in  controversy. 
When these three tracts were purchased they mere conveyed, not to thr  
corporation eo nomine, but to the trustees. All the l ir ing trustees. 
holding the legal title, conveyed the land to the plaintiffs. The  corpora- 
tion duly executed to B. E. Ivie, trustee, the deed of trust under which 
the property was sold by the trustees and purchased by the plaintiffs. 
As was said in Burns v. X c G r e g o r ,  90 N. C., 223, it  would contravene 
the plainest principles of justice to allo~v the corporation to get the 
benefit of the money secured by the deed of trust and then repudiate 
its act on the ground of its invalidity. But  the corporation does not 
repudiate its conveyance. Nor do the trustees of Leaksville-Spray I n -  
stitute undertake to repudiate theirs. The  conveyances executed by 
these parties respectively conveyed to the plaintiffs the legal title and 
the beneficial or equitable interest i n  the property in suit. Neither 
the corporation nor the trustees can now claim any interest i n  it. 

The  plaintiffs, therefore, can conwy an indefeasible title and tht, 
defendant is bound by its contract to accept the deed tendered i t  by the 
plaintiffs, and to pay the price agreed for the purehasp. Judgment 

Affirmed. 

(Filed l"orernber, 1030.1 

1. Railroads D b---Granting of nonsuit on ground that contributory negli- 
gence of plaintiff barred recovery held error in this case. 

Where the eridence in an action for damages against 21 railroad con]- 
pnny tends to show that the  lai in tiff. ulmn agproaching the defendant's 
grade crossing with a State high\\-ay i n  a11 incorporatrtf to\rn. brought 
his autornobilt. 1)ractically to a stop, and looked iultl listrnetl for all 
i~pl)ro:~cliing train, t l ~ t  fog prerented him from sceirig further than  thth 
lrngth of his car, but there was nothing to prevent his  Ileari~l:. ally 
waruing of all approachi~lg train, and that, seeitlg and 11r:~ring nothing. 
he drove upon the tracks and was struck and injured by the tlefendant'r 
train which approached the crossing without piring any warning by bell 
or whistle. the eridcl~ce failing to disclose ;I situation in which thes 
plaintiff would l~t. required to get out of his car a1111 milie fur t l~ t ,~ ,  
invtMigntion Itc~forr going u1w11 t 1 1 ~  trnrks : H r l d ,  the  qnwtiot~ of  the, 



696 IK T H E  S U P R E N E  COURT. 1199 

plaintiff's contributory negligence should hare been submitted to tlic jury 
under the a~propriate issue, and the grantini: of the 1 efentinnt's inotion 
as of nonsuit was error. 

2. Segligencc C d-Burden of proving contributory negligence is on dr- 
fendant. 

I n  n n  action to recover daniages for an  allvretl 11t.gligent ptXrmlal 
injury the hurdcn is ulwn tllr defendant to prove contr~butory ~icgligc.llct~ 
when relied upon b y  him. C .  S., 323. 

3. Negligence D c-Question of contributory negligence is ordinarily for 
the jury. 

Ordinarily, the question of whether the plaintiff is guilty of contrib~~tory 
11cglig~n~.e is to be determined by the jury, and it is only uhen a clear 
of contributory nc.gligence lias been made out by the tevitlrnce that cl+ 
fendant's niotioil as of nonsuit on that ground aliould he allowed. 

APPEAL by plaintiff from Sfacb, J., a t  Septcmber Term, 1930, of 
FORSYTH. Reversed. 

This is an action to recover damages for personal injuries sustained 
by plaintiff, and caused, as alleged in  his complaint, by the negligence 
of the defendant in the operation of its t rain as it approached a public 
crossing. Defendant denies that  i t  was negligent as alleged, and pleads 
in bar of plaintiff's recovery, his contributory negligence. 

Plaintiff x i s  injured when the automobile which he r;as driving was 
struck by defendant's t rain on a public crossing. Hi1  injuries were 
serious and permanent. 

There was evidence tending to show that as drfendant's t rain ap- 
proached the crossing a t  a rate of speed of froin 30 t 3  36 miles per 
hour, no whistle was blown, or bell rung, or other signal g i ~ e n ,  warning 
plaintiff of i ts  approach. There was no watchman or gate a t  the 
crossing, which is within the corporate limits of the town of King, in 
Forsyth County, a t  a distance of from two to  three hundred yards from 
the business section of the town. State Highway KO. 66, from the 
town of King, via Rura l  Hall, towards the city of Winston-Salem, 
passes over defendant's track, a t  the crossing. As many as 1,500 auto- 
mobiles pass over the crossing daily. On 7 December, 1927, plaintiff 
driving an  automobile from the town of King and on liis way to the 
city of Winston-Salem, approached said crossing. 

Plaintiff testified that as he approached the public crossing, and 
when he  was a t  a distance of about 24 feet from defendant's track, he 
pushed in  his  clutch, threw u p  his hand, and "came to a pact ica l  stop." 
H e  then looked and listened for a train. As he neither 3aw nor heard 
a train on defendant's track, he  let out his  clutch, and "eased" toward 
the track. As his automobile went on defendant's track, i t  was struck 
by a train, which he had neither seen nor heard. As the result of the 
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c~ollisiori betv~eeii the train arid liis automobile, plaintiff sustained serious 
and permanent injurics, from ~vllich ht: has suffered damages as alleged 
HA his complaint. 

I t  was a foggy morniiig. Plaintiff testified that  the fog a t  the cross- 
i ~ i g  n a s  so thick that he could not see the length of his  automobile. 
From tlie time he slowed down until his automobile mas strurk by de- 
friitlant's train, plaintiff did not "cut off" his engine. I t  continued to 
run. There was no evidence, however, that during this time the eugine 
 as making such noise that plaintiff could not have heard the blowing 
of a whistle, or the ringing of a bell, or other signal warning him of 
the approach of the train ~vhich  s t l ~ c k  his automobile 011 the crossing. 

There was other evidence which is not pertinent to the question pre- 
seuted by this appeal. 

At the close of the evidence for the plaintiff, defendant moved for 
judgment dismissing the action as of  onsu suit. The  motion was allowed 
and plaintiff excepted. 

From judgment disnlissing the action as upon nonsuit, plaintiff ap- 
pealed to the Supreme Court. 

./. Jf. Wel l s ,  Ji*., and J o h n  C.  llTallace for plainfif. 
F ~ a n k  P. Hobgood for defendant .  

COXAOR, J. I t  is not contended by the learned counsel for the ap- 
pellee in this appeal that  there was no evidence a t  the tr ial  of this 
action in the Superior Court sufficient to sustain the allegations in the 
romplaint to the effect that  plaintiff was injured by the negligence of 
defendant, as alleged therein. The  contention is that  the evidence 
offered by the plaintiff, considered in the light most favorable to hiill, 
shows that  he contributed to his injuries by his own negligeuce, and 
that he is therefore b a n d  of recovery in this action. The principle 
up011 which this contention is made is well settled by this Court. H a r -  
risorz a. B. R., 194 11'. C., 636, 140 S. E., 598. I t  was applied by the 
Supreme Court of the United States in Balt imore & 01zio Railroad C O .  
1 . .  C~riodnzar~, 72  L. Ed., 167. W e  do not think, however, that  tlie princi- 
ple is applicable on this appeal. I n  an  action for the recovery of dani- 
ages resulting from iiijuries caused by the negligence of the defendant, 
where the defendant relies upon the contributory negligence of the 
plaintiff, as a bar to his recovery, the burden is upon the defendant on 
the issue involring this defense. It is so provided in  this State by 
statute. C. S., 323. Ordinarily, the question whether plaintiff was 
guilty of contributory ucgligence is to be determined by the jury. I t  
is only when a clear case of contributory uegligeiice has been made out 
by the evidence offered by the plaintiff, that a motion by the defendant 
for judgment as of nonsuit, on that  ground, should be allowed. 
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I n  Plyler u. R. R., 185 N. C., 357, 117 S. E., 297, cor,tributory negli- 
gence is defined as "such act or omission on the part of the plaintiff, 
amounting to a want of ordinary care, as concurring rind cooperating 
with the negligence of the defendant becomes the proximate cause of the 
injury." I t  is to be determined by existing conditions, and not by 
hypotheses or contingencies. 

I n  Eiolton v. R. R., 188 N. C., 277, 124 S. E., 307, it is said: ''It is 
the recognized duty of a person on or approaching a r,lilroad crossing 
to 'look and listen in both directions for approaching trains if not pre- 
rented from doing so by the fault of the railroad company or other 
circumstances clearing him from blame'; and where, as to persons, other 
than employees of the company, there has been a b r e a ~ h  of this duty 
clearly concurring as a proximate cause of the injury, recovery therefor 
is barred. Plyler v. R. R., 185 N. C., 357, 117 S. E., 297; Davidson v. 
R. R., 171 N. C., 634, 88 S. E., 759; Coleman v. R. R., 153 N. C., 322, 
69 S. E., 251; Trull v. R. R., 151 N. C., 545, 66 S. E., 586." 

I n  the instant case, there was evidence tending to skow that beforc 
he drove his automobile on the crossing, plaintiff both looked and lis- 
tened for an approaching train. I t  is true that he knew that because 
of the fog he could not see beyond the length of his automobile. There 
was no evidence that there were any conditions surrounding him which 
prevented him from hearing a whistle, or a bell or other signal. Realiz- 
ing that because of the fog, he could not safely rely upon his sense of 
sight, he also listened. When he heard no whistle, or bell, or other 
signal, he assumed that there was no train approaching the crossing, 
and therefore that he could safely drive over defendant's tracks. Plain- 
tiff drove his automobile from a $ace of safety to a place of danger 
only after he had both looked and listened. The evidence does not show 
a situation in  which plaintiff was required to do more than look and 
listen. The situation, as shown by the evidence, was not such as to re- 
quire plaintiff as a prudent man to get out of his autom3bile and make 
further investigation before exercising his right, under the law of this 
State, to use its highways, even where they cross a rai1ros.d track. 

Whether or not plaintiff's conduct was that of a prudent man, is a 
question which, up& the evidence, he had a right to h&e determined by 
a jury. There was error in the judgment dismissing his action. The 
judgment is 

Reversed. 
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STATE v. PAUL TART. 

(Filed 12 Kovember, 1030.) 

1 .  Criminal Law L -Finding by trial court that defendant was not 
prejudiced by fact that juror was related to prosecutrix is  not bind- 
ing on appeal. 

Where a defendant has been convicted of haring carnal knowledge of a 
girl under sisteen years of age, and it appears from the judge's filidiug 
of fac t  upon defendant's motion to set the verdict aside, that a juror 
serving on t l ~ c  case was within the 9th degree of relationship to the 
l~rosecuting nitness, but failed to set aside the verdict on his finding 
that the juror was not prejudiced, the latter finding is regarded as a 
c.mc.lusiori or  law rather than one of fact, and is not binding on the 
Supreme Court upon appeal. 

2. Criminal Law J &Where juror is related to prosecutrix within 9th 
degree and defendant has been misled by him, the verdict should 
be set aside. 

Where the trial judge refuses to set aside a verdict for relationship of 
;i juror \\.it11 the ~~rosecuting witness in  a criminal case upon his finding 
that the trial had been fair, and on the defendant's appeal there is no 
finding as to whether the defendant's counsel was misled by the jurur's 
failure, upou questioning, to disclose this fact, the case will be remanded 
t u  the end that the court find whether the defendant's courisel was misled, 
imd upon an amruativr finding the verdict should be set aside. 

STACY, C. J., dissents. 

CRIMIKAL ACTIOK, before Lyon, Emergemcy Judge, at  March Term, 
1930, of HAPNETT. 

The defendant was indicted for carnal knowledge of a girl under 
sixteen years of age. 

The prosecuting witness testified that  the defendant had intercourse 
with her the first time he came to see her and within a few minutes 
after he arrived. Six witnesses testified that  the character of the prose- 
cuting witness was good. Four  young men testified that  they had had 
intercourse with her, and four others testified that  they had seen others 
do so, and eleven witnesses testified that  her character was bad. 

The jury returned a verdict of guilty, and upon the verdict the de- 
fendant was sentenced to  serve not less than three nor more than five 
years i n  the penitentiary. 

The  record shows the following entry:  "During said term it was dis- 
covered by the defendant that  one of the jurors was related to  the prose- 
cuting witness within the degree prohibited, and defendant made motion 
to set the verdict aside on this ground, which motion was continued to be 
heard 31 March, 1930, a t  which time, upon investigation, the court 
found as follows: 1. That  one of the jurors, to wit, W. H. Patterson, 
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who was sworn and empaneled to try the above case, was related to the 
prosecutrix within the seventh degree. 2. That  the following question 
was asked the jury by the defense counsel: "If there is any member of 
the jury related to the prosecutrix by blood or marriage, please let that 
fact be known and excuse himselfH-to which juror Patterson made no 
reply. 3. That  the said W. H. Patterson says he  did not recognize the re- 
lationship a t  the time he was chosen as juror, and that is why he did not 
disclose this fact, but admits he discovered the same befo-e any evidence 
was introduced. 4. That the said W. H. Patterson, after discovering the 
relationship, and before the evidence was introduced, malted to disclose 
this fact to the court, but upon advice not to do so, he  continued to serve 
upon the jury, knowing his relationship to the prosecutrix. 5. The 
court further finds that the defendant was not prejudiced by said juror 
serving.'' 

From judgment rendered the defendant appealed. 

Attorney-General B r u m m i f f  and Assistant Attorney-General S a s h  for 
t k a  State .  

Y o u n g  d Y o u n g  for defendant. 

BROODEN, J. The sole question presented by the record is whether the 
judge should have set aside the verdict by reason of thtb fact that one 
of the jurors mas related to the prosecuting witncss within the serenth 
degree ? 

I t  has been generally held that  "the finding of fact b;i the presiding 
judge, who is f a r  better acquainted with the surroundings than we can 
possibly be, is conclusive, and we cannot look into the affidavits, whether 
one or  more, to rererse such finding." 8. L*. Crane, 130 N. C., 530; 
Radford v. Z70ung, 194 N. C., 747; S. v. Adkins, 194 N. C., 749. 

Notwithstanding, i t  is also true that the law has always regarded re- 
lationship by blood or marriage within the ninth degree as a disqualifica- 
tion for jury service. X. v. Potts, 100 K. C., 457, 6 S. E., 657; McIntosh 
on North Carolina Practice and Procedure, see. 655(6). 

Indeed, the prevailing idea of law for more than a century has been 
that a person accused of crime is entitled to a trial by a fair  and impar- 
tial jury. I t  is known of all men and has been known from time 
primeval that  the call of blood is always powerful and potent, and ordi- 
narily and usually irresistible. The urge to yield to such call i n  time 
of attack is not a mark of frai l ty but a badge of strength. Wherefore, 
the law, not only as a science of reason, but i n  the exercise of sound 
common sense, has invariably recognized blood relationship as the uni- 
versal producer and creator of bias and favor i n  the  tr ial  of causes. 
I n  the case at  bar, the trial judge finds that the bias of blood against 
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the defendant existed in  one of the jurors, but i t  is suggested that  thc 
juror was related to the prosecuting witness and that a prosecuting 
witness is not a "party" in  a technical sense, in a criminal action. Hence, 
it is reasoned from such premise that the juror was competent. The. 
fallacy of such reasoning lies in tlie fact that the defendant was the onc 
on trial and the law guarariteetl to him an impartial jury. Therefore. 
he  mas the party against whonl the bias might silently and secretly 
work. I n  5'. v. Brady, 107 N. C'., 832, it was held that  a prosecuting 
witness was not "a party" to a criminal action. Technically this is 
true, but the question a t  issue in the Hratly case was not even similar 
to the question now under consideration. Furthermore, the judge found 
that the juror knew of the relationship and was desirous of disclosing the 
fact to the court before evidence was introduced and was advised not 
to do so. I t  does not appear who gave such advice, but  i t  is certain that 
the matter was discussed. The judge also found that  the attorney for 
the defendant requested information in passing upon the jury as to 
whether any juror was related to the prosecuting witness, and that the 
juror Patterson made no reply or  disclosure. Thus, the attorney, 
through no fault of his own, was lulled into a sense of security. A some- 
what similar situation arose in the case of Hinton u. IIinton. 196 N. C., 
341, where counsel was misled by the statements of the juror. The 
Court found as a fact that counscl mas so misled and set the verdict 
aside. The ruling was approved by this Court. So, in the case at  bar 
tlie defendant is entitled. under the facts disclosed, to h a w  the court 
find as a fact whether the defendant or his counsel mas mislpd and 
whether he would have challenged the juror had the real facts been clis- 
rlosed. It is true that the trial judge found that the defendant mas not 
prejudiced "by said juror serving," but such finding in the light of the 
facts is rather a coriclusiori of law than a finding of fact. The prosecut- 
ing witness, the kinswoman of the juror, was subjected to bitter and re- 
lentless attack and much eridence offered to sustain the attack so made. 
Thus the stage was perfectly set to arouse in the juror the elemental 
passion, common to our human uature. Whether he actually yielded 
thereto is not the point. The point is, that the potential bias, which the 
law condemns was present and tlie defendant, through no fault of his 
own, was prevented from discovering i ts  existence. 

The ca&e is remanded to the superior Court for a finding as to 
whether the defendant or his counsel was misled, and if the judge shall 
find that  the defendant or his counsel was misled, the judgment should 
be set aside; otherwise to remain in full force and effect. 

Remanded. 

STACY, C. J., dissents. 
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E. A. RASBERRT v. S. H. HICKS, B. M. MERCER, M. 0. GRIMSLET, 
COMPOSING A N D  BEING SOW THE BOARD OF ELECTIOSS OF THE COUNTY OF 

GRFCXE. STATE O F  ~ O R T I I  CAROLINA, A N D  li. U. MEWB13RS. 

(Filed 12 Kovernber, 1930.) 

.appeal and Error A +Where question presented for review has become 
moot or academic the appeal will be dismissed. 

Where the question involved on appeal to the Suprene Court is the 
choice of a party of one of two candidates in its primary, after the 
general clection has k e n  held the question becomes abst-act or academic. 
and the appeal will be dismissed. 

APPEAL by plaintiff from Sunn ,  J., heard a t  Chambers in  the city 
of New Bern, 17  September, 1930. From GREENE. Appeal dismissed. 

This is an  action brought by plaintiff against defendants, plaintiff 
claiming that  there were irregularities i n  a primary election and de- 
manding certain relief. 

The matter was heard before Nunn, J., who rendered the following 
judgment: "This cause coming on to  be heard and being heard before 
the undersigned judge a t  Chambers i n  the city of New Bern, this 
27 September, 1930, upon the complaint and affidavits of the plaintiff 
and the defendants having demurred to his jurisdiction of the court, to 
hear and determine the questions in controversy or make any order i n  
the matter, after  argument of coulisel for the plaintiff and defendants: 
I t  is considered by the court and ordered and adjudged that  the court is  
without jurisdiction and the case is  therefore dismissed and this plaintiff 
is taxed with the costs." To the foregoing judgment plaintiff excepted, 
assigned error and appealed to the Supreme Court. 

On the face of the returns plaintiff received 1,149 votes and defendant 
1,181, a majority of 32 votes for the defendant Mewborn. On 3 October, 
1930, plaintiff filed an  amended complaint and contendcd that  certain 
votes cast were illegal and should uot ha\-e been counted b j  the  defendant 
board of elections, and sctting forth,  among other thing:,: "A primary 
election for the Democratic nomination for the office of sheriff of the 
county of Greene mas duly held in Greene County, N. C., on 7 June,  
1930, in which primary election the plaintiff, E. A. Rasberry, and the 
defendant, N. 1;'. Mewborn, were two of the candidates for the Demo- 
matic nomination to the office of sheriff, and that  i n  said primary elec- 
tion as declared and announced by the said board of elections of the said 
vounty, the defendant Mewborn received the second highest vote, and 
thereafter made demand upon the said county board of elections for  a 
second primary to determine the choice of the Democratic: voters of the 
raid county for the office of sheriff, and that i n  said second primary the 
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two candidates were the plaintiff and the defendant Mewborn, and tht. 
said second primary was duly called by the said defendant board of 
elections of said county and duly held on 5 July ,  1930, as prescribed by 
law. . . . That  the plaintiff avers upon information and belief 
and upon the facts stated herein, that  he was the choice of the majorit) 
of the duly qualified and registered votcm who were entitled to vote, and 
did vote in  the said election on 5 July,  1930, a t  the several precincts ill 
the said county of Greene for the Democratic nomination for the officc 
of sheriff of said county, and but for the unlawful and wrongful vote and 
irregularities in this complaint statrd, the said plaintiff would have bccn 
tleclared and published as the Democratic nominee for thr  office of 
sheriff of said county, even though the said defendant board of elections 
certified that  the defendant Mevborn had received a majority of 34 (32)  
votes over this plaintiff." 

The  board of elections, ansneriiig, among other things said:  "That 
the plaintiff and the defendant, N. IT. AIewborn, were both rrpresented 
by counsel a t  the various meetiugs and adjournments held. These de- 
fendants being advised that  under the laws of the State of North Caro- 
lina their only duty, power and authority in the premises was to receive 
and tabulate the returns made by the judges and registrars of the 
rarious precincts i n  Greene County with reference to the candidates 
before the primary, so as to show the total number of rotes cast for eacll 
candidate of each political party for each office, and when thus compiled, 
to make out returns in duplicate and file one copy with the clerk of the 
Superior Court and retain one copy, and to publish and declare the 
results. . . . That  the jurisdiction to hear arid determine the facts 
and issues set forth in the coniplaint herein is vested in  the various 
registrars and judges of elections iu the sevcral precincts of Greene 
County, and their jurisdictio~l i~ exclusive, and that no provision is 
made by law for an appeal to these defendants or to this Court, and 
these defendants are advised, informed and believe that  this Court is 
without jurisdiction to review the actions of the rarious registrars and 
judges of elections, or to hear and determine this action. 

The  defendant, Menhorn, denied that  there were irregularities ah 
rhargcd by plaintiff, and among other things, said:  "This defendant 
avers that  the returns inatle bv said board of elections were true and 
correct returns as received and tabulated by them, and they declared the 
result of said primary in accordance therewith. . . . Tha t  the plain- 
tiff fails to allege that  he would be the nominee for sheriff if the votes 
of all persons whom he alleges were improperly received were with- 
drawn, and disregarded, and that the result of the election mould thereby 
be changed, and that on account of such failure, the plaintiff has stated 
no cause of action." 
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Plaintiff's complaint was verified 3 October, 1930. The answer of 
the board of clectioiis of Greeue County was verified 6 October, 1930. 
Defendant Xewborn's answer mas verified 7 October, 1930. This action 
was submitted to this Court under Rule 10, on Friday, 24 October, 1930. 
The geueral election was held on 4 Xorember, 1930. 

J .  J. Iiatch, J. Faisou II'homson and J. S. Xanizing fo r  plaintijf. 
.I. J. Albrifton, Connor & Iiill and F. 3. Wallace f o ~  defendant. 

PER CURIAJI. I t  will be readily seen if the judgment of Nunn, J., 
sliould be reversed by this Court, i t  could not benefit plaintiff, as the 
election has already been held on 4 Xovember, 1930. 

I n  Glenn v. Culbreth, 197 N. C., at  p. 678, citing numerous authori- 
ties, i t  is said:  "The law provided for the regular city election on the 
first Monday in  Xay,  1929. I t  was conceded in  the oral argument that 
the election mas held and the defendants, commissionerr;, were elected. 
The injury complained of has thus become accomp1ir)hed and com- 
pleted. Hence, the appeal presents, in its final analysis, only a moot or 
abstract question. The uniform rule adopted by this Court is to the 
general effect that such questions will not be considered." 

"The appeal therefore raises a question which is abstract or 
academic." Board of Education. v. Commissioners of Johnston, 198 
N. C., 430. The Court will take judicial notice of the fact that the 
general election was held on 4 Sovember, 1930. 

For  the reasons given, the appeal is 
Dismissed. 

(:. E. CARTEII A X D  WIFE. EFFII.: CARTIXC, r. J. S. IIIITANT. 

(Filed 19 Korember, 1930.) 

.ippeal and Error E d-Statement of case on appeal will be: taken as  Aled 
and served by appellant and will stand if appella? Prtils to file 
exceptions. 

It is apl)ella~~t's duty .  not that of the clerk of the trial court, to make 
o u t  :t cm~lrlrte stntemcnt of his case on al~wnl,  and the latter is not 
rrtlnircd to fill in l l l ~ n k  S I X I C ~ S  left and  referret1 to for cop,ring in eshibits 
illt~,otlnccd upon the trial, ctc., and nlirn the clrrk crrtif~es up the case 
w i t h  the bla111is left therein and to the correcatness of the information 
cluitaincd i n  the llnges :lftcrwartls snpl~lied by some one, to which the 
a~qwllre serres no esceptioils or countctrcase, the record :so sent up and 
the appellm~t's case l~ecomes tlit. case on a p p t ~ ~ l ,  and the judgment of the 
Sc~wrior ('ourt will hr col~tirrucd i f  no error is made to appear either in 
t h e  rcwrd I I I . I I ] I P ~  or tlic "cnscb" sn certifietl. r. S.. 643. 
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,\PPEAL by plaintiffs from XcElroy,  J. ,  at  February Civil Term, 
1930, of D ~ v r ~ s o s .  

Civil action (1 )  for specific performance of written contract to pur- 
chase land, lumber plant, etc.; ( 2 )  to recover damages for alleged 
breach of said contract; and ( 3 )  to recover value of certain lumber sold 
and delivered to the defendant. The  defrndant denied liability and set 
up counterclaim for  alleged breach of contract on the part of the 
plaintiffs. 

From a judgrnrnt of nonsuit ou the first and second cause of action, 
and order continuing the third cause and defendant's counterclaim for 
future determination, the plaintiffs appeal, assigning errors. 

Ki.ifiain cC. Uri t ta in  and Phil l ips & Bower fo r  plaintiffs. 
Rryan & Campbell and II. R. Xyser  for  defendant. 

STACY, C. J. From the judgment and order entered a t  the February 
Term, 1930, Davidson Superior Court, the plaintiffs gave notice of 
appeal to the Suprrme Court, and xwre allonrd forty-five days to make 
out and serve statement of case on appeal, nit11 thir ty days thereafter 
gircn to the defelldant to prepare and file exceptions or countercase. 

The  plaintiffs' statement of case, consisting of 29 typenritten pages, 
rhrougl~out ~ i l i i ch  appear a t  least 3-5 notations, "Clerk will here copy 
deed," or "Clerk will here copy plaintiff's exhibit S o .  ," etc., was 
served on defeildaut's counsel 2 April, 1930. S o  deeds or eshihits, which 
the clerk was directed to copy and insert therein, accompanied this 
statement. Deeming said statement, as made out and served, insufficient 
to shorn error on the par t  of thp trial court, counsel for defendant noti- 
ficd the clerk of the Superior Court of Davidson County, 32 hIay, 1930, 
that no esceptio~ls or countercase nould be filed, arid that  the plaintiffs' 
\tatement of casc oil appeal, exactly as made out and served, without 
alteration, amendment or insertion of deeds and exhibits, vould, there- 
fore, become the statement of case on appcal by operation of law. 8. V. 

Pricr, 110 N. C., 599, 13 S. E., 116. 
Thereafter, the decds and esliiblts referred to in plaintiffs' statement 

of case on appeal, as made out and serled, were copied by some one and 
presented to the clerk for incorporation into said stattment. The clerk 
did not insert thrse deeds and exhibits in the statement of case on appeal, 
but certifies that  the "first 47 sheets contain the case on appeal . . . 
and the succeedillg 7 3  sheets contai~i  true and correct copies of the 
edlibits referred to by notations in said case on appeal." 

On 11 October, 1930, before the call of the docket from the district to 
~ ~ h i c h  the case belong., the defendant lodged a motion to dismiss the 
appeal for  apparelit irregularities on the face of the record. This 
motion was denied. TT'allcr v. Duclley, 193 S. C., 749, 138 S. E., 128. 
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It is provided by C. S., 643, that if appellant's statement of case on 
appeal is not returned by appellee with objrctions within the time pre- 
scribed, i t  shall be deemed approved. I n  the instant caw, therefore, the 
statement made out and served by the plaintiffs became the statement of 
case on appeal. Barbel- v. Justicr, 138 N. C., 20, 50 S. E., 445. 

I t  is no part  of the clerk's duty to insert exhibits or fill u p  blank 
spaces in such statements. Sloan v. Llssurance Society, 169 N. C., 257, 
85 S. E., 216. The clerk makes up  the record proper, Lut not the case 
on appeal. C. S., 6Z5. I t  is the duty of appellant to prepare a concise 
statement of the case, just as he thinks it should bo presented to thcb 
Supreme Court, and serve the same on apprllee within the time stipu- 
lated. C. S., 613. I f  approvrd by appellee, the case, as made out and 
served by appellant, is to bc filed with the clerk as a part of the record, 
and if not returned with objections within the time spe-ified, "it shall 
be deemed approved." S. v. Ilumphrey, 186 N. C., 533, 120 S. E., 85. 

There is, then, a statement of case on appeal. Bu t  we agree with the 
defendant that  no error appears on the face of the record proper, or in 
the caso on appeal, which would justify a reversal of the judgment of 
nonsuit. Hence, i t  will be affirmed. Nfg. Co. r y .  Simmons, 97 N .  C., 89, 
1 S. E., 923. 

Affirmed. 

IIYIID G R I F F I S  ET AL. V. L U I A  hi. DOGGETT k r r  AI, 

(Filed 12 November, 1930.) 

Wills E b D e v i s e  in this case created fee upon limitation with reversion 
to children of devisee by executory devise upon happening of event. 

The tcatator, l innwi~ig tlw cliiltlrrn of his dauqhter w r e  illegitimate. 
devised to his claugliter after the life time of his n.if(>. 1 is lands to her 
if she rem:lined unmarried hut should she rnarry to her .-\YO illegitimatts 
children the Itrt cccds of sale of tht. land for equal division between them: 
Held ,  thr rclmaincler to t l i ~  tcstator's said two grandcl~ild~cri is constructl 
lo :~scert:lin tlic testator's I)r,nevole~~t intent ~ I I  take efft.ct as an esecutory 
tlcvise as a limitatioi~ nftw the marrixgc of the tlaughtc!-, and not wit1 
:IS being ul)on a co~itlition suhscqne1rt in g~ncral  restr:ki~it of u~arringty. 
rcyuiriii~: 110 re6ntry or assertion of claim to tlcfent the prior estate. 
G(lrd, 1.. M ~ I . v J I ~ .  169 9. ('.. 507, cited as not c:onflictirlg. 

APPEAL by defendants from SfucX, J., at May Terni, 1930, of G ~ I L -  
FORD. 

Civil action in ejectment, heard upon agreed statement of facts. 
From a judgment in favor of plaintiffs the drfentlaiits ~ p p e a l ,  assign- 

ing error. 



N. C.] FALL TERM, 1930. 707 

I Iun ter  K.  P e n n  and D. F .  Mayberry fo r  plaintiffs. 
.John S. Michaux and Frazier & Frazier for defendan,fs. 

STACY, C. J. The  case presents for construction the following clause 
in the will of W. H. Brookbank: 

"The land I give and bequeath after the death of my wife to my 
daughter, Lula 31. Brookbank, in fee simple. Provided, she does not 
marry  and in case she should marry  then my will is that  said lands shall 
be sold and the proceeds of such sale shall be equally divided between my 
following grandchildren, Nellie Brookbank and Edna Brookbank, who 
are the children of Lula M. Brookbank." 

Preceding this devise, the testator gave his wife a life estate i n  all 
his property. I-Ie died 3 February, 1919. His  daughter, Lula M. 
Brookbank, married D. C. Doggett 11 April, 1919. H i s  widow died 
7 December, 1929. The plaintiffs are the grandchildren mentioned in 
the will, and were known to the testator to be the illegitimate children 
of Lula M. Brookbank. 

The case turns on whether the estate i n  remainder, devised to Lula M. 
Brookbank, is to be regarded as one upon limitation, determinable upon 
hcjr marriage, or as one upon condition in terrorem, void because in 
general restraint of marriage. We think the tr ial  court correctly held, 
under the decision in I n  re Miller, 159 N .  C., 123, 74 S. E., 888, that  it 
is an  estate upon limitation, rather than  one upon a void condition sub- 
sequent. 

I t  was not the purpose of the testator to prevent the marriage of his 
daughter, but rather to aid her during celibacy, and as soon as she was 
in position to br supported by her husband, i t  was his desire that  the 
property should go to her illegitimate children. This imputes to the 
testator a magnanimous spirit, rather than one which the law condemns. 
Generous impulses of mind and heart ought not to be thwarted by an 
awkward use of words, and will not be, when such lawful intent of the 
testator is clearly discernible from the writing which he leaves. Elling- 
ton v. Trus t  CO., 196 N. C., 755, 147 S. E., 286. 

Even though the words used may, in strictness, be those ordinarily 
employed to denote a condition subsequent, nevertheless, if followed by a 
limitation over to a third person, which vests without the necessity of 
entry or claim, rather than by provision for reverter, which requires re- 
entry or assertion of claim to defeat the prior estate, the courts are 
inclined to construe such a gif t  or devise as a limitation and not a con- 
dition. Mordecai's Law Lectures, 522; 4 Kent's Corn., 125-126. 

The  will then, as we interpret it, creates a life estate in the wife, with 
remainder upon limitation to the testator's daughter, followed by an 
esecutory devise to his named grandchildren. I n  re Miller, supra. 
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Tlie decision in Gard v. Xason, 169 N. C., 507, 86 S. I(., 302, strongly 
relied upon by appellants, is not a t  variance with this position. 

There is  no difference in  principle, so far  as the vesting of the right 
is concerned, between a direction to divide the property and a direction 
to sell the property and divide the proceeds. I Y i f f y  I ? .  W i t t y ,  184 N. C., 
375, 114 S. E., 482. 

Affirmed. 

IV. H. I.:LI,IS v. W. 1% ELLIS, JR.. ESECUTOH 

(Filed 12 Sovember. 1930.) 

.4ppca1 and Error E -The pleadings are  a part of the retold proper and 
when they do not appear therein the  appeal will be diismissed. 

Cl~on a 1 1  apl~rnl from the drnying of a motion of change of venue o u l ~  
on one is\ue as t o  ~~isani ty ,  and the ansner of the drfendant giving 
lise to the motion not appearing of r ec~rd  and no Irricf of plaintiff 
filctl, i ~ n d  i t  further i~ppea~in:: that  the nyIlral i \  ~~ i t l i ou t  merit, it \ \ i l l  
l)tx dismissed. Il.aters t'. ll'cctcrs, antc ,  667 

 PEAL by plaintiff from Stnch., J., at  September l e r m ,  1930, of 
FORSYTH. 

Civil action to set aside a consent judgment-the same case that w3b 

here a t  the last term, 198 N. C., 767.  
The present appeal is from the court's refusal to t ransf l r  the cause to 

Davie County for trial, "in so f a r  as i t  involves the matter of the sanit j  
of the plaintiff." 

The record discloses that the motion for chmge  of venue, on the issue 
of plaintiff's alleged insanity, was originally made and denied in the 
Superior Court of Forsyth, 1 June,  1088. I t  was rene\secl a t  the Dr-  
cernber Term, 1928, before NacRae, Special Judge, who first entered an 
order allowing the motion, but struck i t  out later i n  the term, reciting 
that  the o r d ~ r  of partial removal "was improvidently issued." The 
plaintifl: again renewed his nlotion a t  the September Term, 1930, before 
Stack, J., who denied i t  on t ~ o  grounds: First ,  because on a preceding 
day of the term, "upon the request of plaintiff and with the consent of 
counsel for the defendants," the case had been continued for the te rm;  
and, second, because the same motion "had been heard and refused by a 
former Superior Court." 

Plaintiff appeals, assigning error. 

.\'o counsel for p la in f i f .  
Nanly,  I fendren  & 1TJomblp for defenclunf. 
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IVINCI~ESTER-SIM&~ONS Co. u. CUTLER. 

STACT, C. J. The a n s w e r  of the defendant, which gave rise to the 
motion for change of venue, is not in the record, and no br ief  has beeu 
filed by the plaintiff. Besides, the appeal is without merit. It will be 
dismissed. IVaters v. Waters, ante, 667. 

Appeal dismissed. 

\\ 'ISCHESTEIt-SIJIJIONS COJII-'AST asu H, P. IVHITEHUIIST, H E C E I ~ E H  
OF L. 11. CUTLER, SK., v. L. H. CU'I'LICH, SR., ASD MISS IAUHA -5. 
ROBE1il1S. 

(Filed 12 Sovember,  1930.) 

1. Execution B a-Land held by husband and wife by entireties is not 
subject to execution on se-c-era1 judgments against either. 

I.ot~ds devised o r  conveyed to husb:~~id  aud wife a s  such currit,s 
to them the title by e r i t i r e t ~  ant1 i s  uot scbject  to execution of a jutlp- 
ruc.rlt against  ei ther of t h e ~ u  sert'r:illy cluriug thr i r  joiut lives, tllc lwitl- 
ciple of j ~ c s  eccrcuce?adi applying. 

8. Husband and Wife G a-Deed by husl~and and wife to land held b) 
entirety carries title to grantee free from judgment lien against one 
of them. 

111 the  absence of f r aud  which would vit iate their  deed a col1veyilnc.e 
of 1:lnd ~ x e c u t e d  and  delivered by husbaucl :ind wife to  1:1uds 11rltl t1.1 

them in entirety conreys t he  eutirc title to  the  lautlh to  their g r : ~ l ~ t t * ~ >  
not subject to  esecution under :I jnctyment :ig:~inst o ~ i l y  one of t l lcn~.  

3. Fraudulent Conveyances X c-Crwlitor of husband may not set aside 
deed of husband and wife, the wife and grantee having no fraudulent 
intent. 

\There a husband it~clucrs his wife to join in :I sufficient deed to their 
tlnughter conveying lands held by them in entirety wit11 the ~ ~ u r l x w c  
i~rllrno\\.t~ to  t he  wife and their  grnntcxc of ilefctiting the  levy ulldt't* ;I 

judgment of his creditor, his jcdgment creditor then 11a~i t ig  110 right of 
t~x fcu t io t~  against  the land c a m ~ o t  be tlefrautlt~tl of n r ight,  nut1 the  \ ~ i f c  
ilntl their  g ru t~ t ce  bc~ing free f lum fraudulent intont, the cotivcyalicr i s  )rot 
su l~jec t  to be ciefcatod on the  ground tha t  i t  was  esrc.utcc1 in f r i~ut l  of 
the rights of hji. 1)ersoual judgment creditor. 

4. Husband and Wife G a-Husband may convex his interest in land held 
by entireties without imputation of fraud as against his judgment 
creditor. 

1)uriny their  joint lives the  husband has  only a poseihility of ncquiritlw 
the  full title to lantls held by thexu in e~l t i re t i rs ,  and such interest  is 
nc~t subject to  a l irn Iry virtue of :I jcdgmcnt against  him altlnct, :mtl lit. 
lnny convey this intrl .wt tha t  h r  1x1s ~vit l lont iu11,ntntion of f raud ilcri~ill't 
11is j u d c ~ i ~ r n t  crt3tlitor. 
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5. Fraudulent Conveyances A c-In this case held: there was no allega- 
tion that grantee took title impressed with trust, anti Davis v. Bass 
does not apply. 

Whtw it appearc: in the complaint ill an action to subject lands to a 
levy untler n jntlslnent against the hushand nlone thnt the hwband 
and \ ~ i f e  had lieltl the lands by twtircties ant1 h n r l  caonrtbyed R good and 
s~lficient frr-simple title to their grnntldaughter by their joint conveyance. 
tlicrc is no snfficirnt all~sation that their grantee took tlw title impressed 
I)$ a trust. Da1'i.s 1'. Bow.  188 N. C., 200. cited and distinguished. 

.IPPEAL by plaintiffs frorn Barnhill, J . ,  a t  N a y  Term, 1030, of 
C R A V ~ .  Affirmed. 

This action was heard on defendant's demurrer to the .omplaint filed 
therein by the plaintiffs. The  facts alleged in the complaint and ad- 
mitted by the demurrer are as follows: 

The plaintiff, Winchester-Simmons Company, is R judgment creditor 
of the defendant, L. H. Cutler, Sr .  I t s  judgment for the sum of 
$2,842.08, with interest and cost, was duly docketed in the office of the 
clerk of the Superior Court of Craven County on 21  Se3tember) 1925. 
An execution issued on said judgment on 1 July ,  1927, was returned by 
the sheriff of Craren  County unsatisfied. 

The plaintiff, H. P. Whitehurst, was duly appoint-ed I-eceiver of tlw 
defendant, L. H. Cutler, Sr., in certain proceedings instituted by the 
plaintiff, Winchester-Simmons Company, on 1 August, 102i,  supple- 
mental to said execution. N o  payment has been made on said judg- 
ment by the defendant, L. 13. Cutler, Sr., or  by the said r e c c i ~ e r  out of 
any property which has come into his hands. The  full amount of said 
judgment, with interest and cost, is now due and unpaid. 

During the month of October, 1026, Mrs. Sarah  E. Wadsworth died 
in Craven County, having first made and published her  last will and 
testament, which has since been duly probated and rccordrd. By said 
last will and testament the testatrix g a r s  and devised to ihe defendant, 
1,. H. Cutler, Sr.,  and his wife, Mrs. Laura D. Cutler, the lot of land 
drscribed in the complaint. The said lot of land is situate in the city 
of New 23eri1, i n  Craven County. B y  said devise, th. said L. H. 
('utlcr, Sr., and his wife, Mrs. Laura D. Cutler, took and lirld an 
&ate by the cntirety in said lot of land. 

On 5 June,  1925, the said L. 11. Cutler, Sr., and his wife, Mrs. Laura 
D. Cutler, conveyed the lot of land devised to them, as t2nnnts by the 
entirety, to the defendant, Miss Laura Ll. R o b ~ r t s ,  their g-ariddaughter. 
The deed by which said lot of land was con~eyed mas em-uted by both 
1,. H. Cutler, Sr. ,  and Nrs .  Laura D. Cutler. They conveyed said lot 
of land without receiving therefor any valuable consideration from 
Miss Laura A. Roberts. The consideration recited in said deed is, "ten 
dollars and other raluable considerations." 
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WINCHESTER-SIMM~NY Co. v. CUTLER. 

At  the date of said deed the plaintiffs were prosecuting certain actions 
and proceedings to subject to the payment of the judgment owned by 
the plaintiff, Winchester-Simmons Company, and against the defendant, 
L. H. Cutler, Sr., the interest of said defendant in certain bonds which 
had been given and bequeathed by Nrs .  Sarah  E. Wadsworth, by her 
last will arid testament, to said defendant and his wifc, Mrs. Laura D. 
Cutler. The  said L. H. Cutler, Sr., was contesting the right of plain- 
tiffs to recover in said actions and proceedings. H e  was advised that if 
he survived his wife, who was then in bad health, he would become the 
owner, by virtue of such survivorship, of thc lot of land in which he 
and his said wife then had an estate by the entirety, and that  said lot 
of land would i11 that  event beconlo subject to the lien of the docketed 
judgment owned by the plaintiff, Winchester-Sirnrnons Company. 
against him, and to sale under execution for tlir satisfaction of said 
judgment. 

T h e  purpose of the defendant, L. H. C u t l ~ r ,  Sr., in exec~uting the 
deed by which said lot of land was conveypd to his granddaughter, the 
defendant, Miss Laura A. Roberts, and in procuring his wife, Mrs. 
Laura D. Cutler, to join him in the execution of tlie same, was to 
convey the title to said lot of land to his said grandtlaughtcr, in ordrr 
that  in the e w n t  he should survive his wife, the said granddaughter 
might hold the title to the said lot of land, and thereby prewnt  the said 
judgment from becoming a lien on said lot of land. I t  was his purpose 
by said conreyance to defeat the right of the plaintiffs to have said lot 
of land sold under execution for the satisfaction of said judgmeilt, in 
the event he should become the owrier thereof by survivorship. Neither 
Mrs. Laura D. Cutler, nor the defendant, Miss Laura A. Roberts. par- 
ticipated or shared with the said L. XI. Cutler, Sr., in said purpose. 
Neither of them knew his purpose in executing said deed, or in pro- 
curing his wife to join him in  the execution of the same. Since the 
execution of said deed, Mrs. Laura D. Cutler has died, leaving surviving 
her husband, the defendant, L. H. Cutler, Sr.  

011 the foregoing facts alleged in their complaint, plaintiffs dema~ltlccl 
judgment that  the deed executed by L. H. Cutler, Sr., and his  \vife, 
Xrs .  Laura D. Cutler, by which the lot of land described in tlie corn- 
plaint was conveyed by them to the defendant, Xiss  Laura A. Roberts, 
be declared void, as to the plaintiffs, and that  said lot of land be sub- 
jected to the payment of the judgment now owned by the plaintiff, 
Winchester-Simmons Company against the defendant, L. H. Cutler, S r .  

The  court was of opinion that the facts stated in the complaint a re  
not sufficient to constitute a cause of action on ~ ~ h i c h  the plaintiffs are 
entitled to the relief demanded in this action, and that  the demurrer. 
should be sustained. 
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From judgment in  accordance with this opinion, dismissing the 
iiction, plaintiffs appealed to the Supreme Court. 

Ernest X. Green for plaintiff. 
1Trhifehurst (e. Rarden and 1T'ard cC; Ward for defcndan,'~. 

C o i ~ s o ~ ,  J. I11 navis v.  Bass, 1SS X. C., 200, 184 S. E., 566, it is 
said : "When land is conveyed or dcvised to a husband an4 wife as such, 
they take the estate so eonvcyerl or del-isrd, as tenants by the entirety, 
and not as joint tenants or tenants ill common. IIarrison v. nu!), 108 
N. C., 215. This  tenancy by the entirety takes its oiigin from the 
common law when husband and wife were rcgarded as one person, and 
:I conveyance to then1 by name was a conveyance in law to but one 
person. The  estate rests upon the doctrine of the unity of person, and, 
upon the death of one, the \iholc belongs to the other, not solely by 
right of survivorship, but also by virtue of tlie grant  wl~ich rested the 
cmtire estate in each grantee. Long v. I3arnes, 57 N. C., 329; Bertles v. 
.Yxnan, 92 N.  Y., 152. These two individuals, by virtue of their mari- 
tal relationship, acquire the entirc estate, :md each is deemed to be 
seized of the nhole and not of a moiety or an undivided portion thereof. 
They arc seizcd of the wliole, bccause a t  coinmon Ian. they were con- 
sidered but onc person; and the estate thus rreatcd has lever been de- 
stroyed or changed by statute in Sort11 Carolina. Freeman 11. Belfrr, 
173 N. C., 587. I t  d l 1  pofiesses here the same propcrties and incidents 
as a t  common law. l j ynum v. R'icker, 141 S.  C., 95. The  act abolish- 
ing survivorship in joint tenancies i11 fee (C. S., 1735), does not apply 
to tenancirs by entirety. Xoiley 1,. Tl'hitemorc, 19 S. C., 537. A joint 
rstatc is  distinguislicd by tlie four unities of timc, title. interest artd 
possession (Jloore v. l'tusf Co., 178 S. C., p. 124) ; and it has been held 
tliat in tenancies by the entirety, a fifth unity is added to the four com- 
mon-law unities recognized in  joint tenancies, to  wit, unity of person. 
Topping  v. Sadlcr, 50 N .  C., 357." 

T n o  of the properties or incidciits of this estate which, in view of 
cahanges in the law in  conformity with clianges in  social emditions, has 
lw i i  declared by this Court to be a11 anomaly, are stated in Dallis 1 . .  

ljass as follows: 
"4. Lands held by husband and wife as tenants by t l x  entirety are 

~ i o t  subject to levy under execution on a judgment rendered against 
(bither thc husband or the wife alone, nor call tlie interes; of either be 
thus sold, because the right of survivorship is merely an  iucident of 
the estate, and does not constitute a remainder, either vested or con- 
tingent; but a judgment rendered against the tiusband and wife jointly, 
upon a joint obligation, may be satisfied out of an estate in lands held 
by thein as tenai;ts by the entirety. Jlarfin 1 . .  Lewis, 157 N. C., 473, 
30 c. J., 673." 
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"14. A sale by husband and wife and a division of the proceeds ends 
an  estate by the entirety. X o o r e  v. T r u s t  Co., 178 N. C., 118." 

Because of the nature of the estate, acquired by the defendant, L. H. 
Cutler, Sr., and his mife in  the lot devised to them as tenauts by the 
entirety, by Mrs. Sarah E. Wadsworth, and of the properties and inci- 
dents of said estate, the judgment in favor of the plaintiff, Win- 
chester-Simmons Company and against the defendant, L. H. Cutler, Sr., 
was not a lien on said lot a t  any time during the joint lives of said 
L. H. Cutler, Sr., and his  mife, Mrs. Laura D. Cutler, nor was said lot 
subject to sale under execution for the satisfaction of said judgment 
during said time. I n  Bruce ?i. S i c h o l s c n ,  109 3. C., 202, 1 3  S. E., 
790. i t  is  said:  "As me h a ~ e  seen, the husband, who is the judgment 
debtor in this caw, had no interest in the land that  he could disposr of, 
nor that  was subject to sale under esecution or any legal process. A 
sale would be ineffectual. The  possibility that  thc husband might sur-  
~ i v e  his wife and thus become the sole owner of the property, was not 
the subject of sale or lien. This did not col~stitntc or create any present 
estate, legal or equitable, any more than a contingcnt remainder or any 
other mere prospective possibility. Bris fo l  c. IIallyb.c~rfon, 03  N. C., 
384." 

I f  the deed executed by L. H. Cutler, Sr.,  and his nife, Mrs. Laura D. 
Cutler, by which they jointly conveyed the lot of land described in the 
complaint to the defendant, Miss Laura A. Roberts, is valid, although 
the defendant, L. 11. Cutler, Sr., has survived his wife, he had no 
interest or estate i n  said lot of land, a t  the cornmencemcnt of this 
action, to which said judgment could attach as a lien, or mhicl~ was 
subject to sale under esecution for the satisfactiou of said judgment. 
The  lot of land was conveyed by both L. H. Cutler, Sr. ,  and his wife, 
Laura D. Cutler; each a t  the date of their deed was seized of the whole 
estate i n  said lot, and not of a moiety, or of an  u n d i ~ i d e d  portion thereof. 
Davis u. Bass, supm.  I t  is  expressly alleged in the complaint that 
Mrs. Laura D. Cutler did not participate or share with hcr husband in 
his purpose by the execution of said deed to hinder, delay and defraud 
the plaintiffs. She, at least, with the joinder of her husba~ld,  had the> 
right to convey said lot of land to her granddaughter. The purpose of 
her husband, who a t  the date of the deed had the same interest in the 
land as she had-no more and no less-not tlisclosed to her, could not 
render the deed void as to her. 

Xor  can i t  be held on the facts alleged in thc. cornplair~t that the 
purpose of L. H. Cutler, Sr., in executing the deed, and thereby joining 
with his wife in the conveyance of the land, 7vas fraudulent, thus ren- 
dering the deed void. I n  Teague  ?. Downs, 69 N. C., 280, it is  said 
that  as creditors of a husband had no right to subject his estate hy the 



714 I N  T H E  S U P R E M E  COURT. [I99 

curtesy in  lands owned by his wife, to the satisfaction of his debts, 
during the life of the wife, he was a t  liberty, if so minded, to surrender 
his estate i n  said land, and that  such surrender could no ,  be held fraudu- 
lent as to his creditors. See, also, Dorfclt 2 ) .  B e n f o n ,  98 N. C., 190, 
3 S.  E., 638, in which i t  was held that  as a debtor's homestead is not 
subject to sale under execution on a judgment against him, his convey- 
ance of the homestead mas not fraudulent as to his creditors, although 
it was otherwise as to a conveyance of the land subject to the home- 
stead. At  the date of the deed from L. H. Cutler, Sr., and his wife, 
Laura D. Cutler, to their granddaughter, L. H. Cutler, Sr., had no 
interest in the land conveyed by the deed, present or prospective, which 
was subject to sale for the satisfaction of the judgment against him, 
then owned by the plaintiff, Winchmter-Simmons Company; he had 
only a possibility of owning such interest or estate, contingent upon the 
uncertainty of his surviving his wife. This  was not such an  interest or 
estate as  could be sold under execution for the satisfaction of the judg- 
ment. B r u c e  1). Xic7101son, supra.  H i s  conveyance of the land, with 
the joinder of his wife, thus surrendering his right to an estate in the 
land, upon his surrirorship, was not fraudulent as to the plaintiffs. 

I t  does not appear from the allegations of the coxrplaint that the 
defendant, Miss Laura A. Roberts, took the title to the land conveyed to 
her, with a trust impressed upon her title, by the ternis of the deed, or 
by parol. It is  expressly alleged in the complaint that  she did not 
participate, or  share with the defendant, L. H. Cutler, Sr., in the pur- 
pose with which i t  is  alleged he executed the deed. The decision of this 
Court i n  Davis a. Uass,  supra ,  is, therefore, not col~trolling i n  the 
instant case. 

We concur in  the opinion of the Superior Court that  the facts alleged 
in  the complaint are not sufficient to constitute a cause of action on 
which plaintiffs are entitled to relief in this action. The judgment is 

Affirmed. 

1 .  Trusts D a-laws of North Carolina held to govern power of revoca- 
tion of trust settlement in this case. 

\Ylierr the daughter of 9 British subject takes prilperty absolute1.v 
from the trustees under his will upon her marriage. and marries ill 
Xortli Carolina, rsr'cuting in this State a deed of settlenient in trust, 
witllout cofisidcratioli, for hencficiarics of this State, upon c~r t a in  con- 
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tingencies : Held, the leo loci contractu governing the marriage settlement 
is that of Xorlh Carolina and controlled hy the provisions of our statutcas 
as  to its revocation. C.  S., 996, as  amended by Laws of 1D2R. 

2. Trusts A d-Trust in this case held to be voluntary trust. 
Where a woman receivrs property without restriction from her fathrr 's 

estate and executes a deed in malriage settlement in trust without COII- 

sideration, the deed is a voluntary trust in contemplation of C. S., 996. 
as amended by the Pcblic 1,ans of 1929. 

3. Trusts D a-In this case held: trust was voluntary and remainder over 
was contingent, and trustor had the right of revocation under C. S., 
006. 

In order to come ~ ~ i t h i n  onr statute governing the revocation of a 
martiage settlement made in tlust,  it is required that tlie tlust IE volun- 
tary, for the bencfit of' the trustec or sume one i l l  esse nit11 a future 
ccntingent in te~es t  limited to some one not in esse or not determinable 
until the happening of a certain event, and to revoke the (led of trust. if 
recorded, it  is r~quirerl that the deed of revocation 11e recorded: and 
Held .  \ \here a woman executes a trust deed of settlement upon her mar- 
riaqe fo r  the benefit of her children who may be born of the mariinqe. 
depending upon their reaching n ccrtain aqe, the trust interest scbject 
to be changed by her durinq her life, after tlie birth of children, their 
interest< do not ipso facto become vested. ant1 she nlaF revoke thr' trnst 
upon pix-ing a sufficient deed to that effect and in compliance \% it11 tht, 
statute. 

APPEAL by defendants  f r o m  Sink, Special Judge, a t  J u l y  Special 
Term, 1930, of BUNCOMBE. 

Civil action to  revoke a voluntary t rust .  
I t  appears  f r o m  the  complaint :  
1. T h a t  the  f e m e  plaintiff, t h e  daughter  of a n  Engl i sh  subject, en- 

titled to  receive f r o m  t h e  trustees of her  father 's  estate a large amount  
of personal property, when she arr ived a t  the  age of 21 years, o r  rnar- 
ried, duly filed a petition i n  t h e  English Cour t  of Chancery, asking 
permission to settle her  said property under  t h e  provisions of "The 
Infan t ' s  Settlement Act, 1855," upon or  i n  contemplation of h e r  niar- 
r iage to  Charles  B. MacRae, of A s h c d l e ,  N o r t h  Carolina, which said 
mar r iage  took place 22 December, 1925, while the  said petitioner was 
s t i l l  a n  infant ,  1 9  years  of age. 

2. T h a t  agreeably t o  t h e  order  entered upon said petition, and  with 
the  approval  of the  English Cour t  of Chancery, t h e  plaintiffs herein, on 
13 December, 1926, executed to the  Commerce Union T r u s t  Company, 
defendant herein, a "Deed of Settlement," under  the terms of which the  
plaintiffs placed with t h e  said defendant, i n  trust,  a l l  the  personal prop- 
e r ty  received by the f e m e  plaintiff f r o m  her  father 's estate. 

3. T h a t  under  the  t e rms  of t h e  said deed of settlement, the  property 
mentioned therein is  t o  be held by t h e  trustee a n d  the  income derived 
therefrom paid to  the  f e m e  plaintiff dur ing  her  lifetime, and  af ter  h e r  
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death, the trustee is directed to pay over the trust fund to such one or 
more of the feme plaintiff's children or remoter issue as she shall by 
deed or will appoint, and in default of any such appointment, the 
trustee is directed to turn  over tho trust fund to such of the feme 
plaintiff's children as being male attain the age of 2 1  years, or being 
female attain that age or marry under it. The  righ; to revoke said 
trust deed is expressly reserved to the feme plaintiff, urder  certain con- 
ditions, if and when she attains the age of 30 years. She has not yet 
reached that  age. This action was brought within threc~ years after she 
attained her majority. 

4. Tha t  the defendants, Charles B. MacRae, Jr. ,  age 3, and Mary 
Carter MacRae, age 1, are children of the plaintiffs he]-ein. 

5. That  the plaintiffs are now desirous of revoking said deed of set- 
tlement. and ti that  end have duly executed a deed of revocation and 
tendered same to the trustee, but the trustee declines to surrender the 
trust property as demanded, contending that since the birth of issue to 
the femo plaintiff the said deed of settlement is irrevocable. 

From a judgment overruling a demurrer, interposed on the ground 
that the complaint does not state facts sufficient to constitute a cause of 
action, and granting the relief sought. the defendants appeal, assigning 
error. 

J.  M .   home^, Jr. ,  for plaintiffs. 
-12fred 8. Barnard fo r  defendant Trus t  C'ontpan y. 
J .  C.  Cheesborough, guardian ad l i tem,  for d e f e d a n t s ,  Charlrls B. 

JIacRae, Jr., and X a r y  Carter MacRae. 

STACY, C. J. The  determinative question is whethl2r the interests 
created by the limitations in  the deed of settlement to the feme plaintiff'$ 
children 'br remoter issue are rested or contingent. ~ ~ e ' t h i n k  they arc 
contingent. 

I t  i s  provided by C. S., 996, as nmeiided by chapter 305, Public Laws 
1989, i n f e r  alia, that any grantor, maker or trustor tvhcl has heretofore 
created or  may hereafter create a voluntary trust estate in  real or per- 
s o l d  property for the benefit of himself, or any other person i n  psse, 
with a future colitingent interest to some person or persons not i n  esse. 
or not determinable until the happening of a future ere lt, may, at  any 
time prior to the happening of the contingency vesting t h ?  future estates, 
revoke the grant of the interest to such person or persom not in essc, or 
not determinable, by a proper instrument to that effect; provided ill 
case the instrument creating such estate has been recorded, the deed of 
revocation shall likewise be recorded to make it effective. 

T o  bring a case within the terms of this statute, it should appear:  
First, that the trust is a roluntary one; second, that i t  .was created for 
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the benefit of the trustor, or some person in esse, with a future con- 
tingent interest limited to some person not in esse, or not determinable 
until the happening of a fu ture  event; and, third, that if the instru- 
nient creating the trust has been recorded, the deed of rwocation has 
likewise been recorded. Stanback 7).  Bank.  197 N. C., 203, 148 
S. E., 313. 

I t  is not seriously questioned but that the trust created by the present 
deed of settlement is a voluntary one. The feme plaintiff was in no 
way obligated, under her father's will, to keep her share of his estate 
in trust. H e r  right to receive i t  became absolute upon ller marriage. 
The approval of the English Court of Chancery was apparently for the 
protection of the English trustees. The instrument was exccuted without 
consideration. 

That  the interests of the fente plaintiff's children are contingent, 
rather than vested, mill appear, we think, from the following provision> 
in the trust deed : 
''4. After the death of the wife the trustee shall stand possessed of the 

capital and income of the trust fund upon trust to assign, transfer, pay 
over and deliver the trust fund to all or such one or more exclusively 
of thc others or other of them of the children or remoter issue of the 
wife . . . at  such age or times . . . as the wife shall, by ally 
decd or deeds revocable or irrevocable or by will or codicil appoint and 
i n  default of and subject to any such appointment upon trust to assign, 
trarrsfer, pay over and deliver the trust fund to all or any of the 
c~liildren or child of the wife . . . who being male attain the agtl 
of tnenty-one years or being female attain that  age or marry under it 
and if more than one in  equal shares. . . . 

"6. The trustee shall after the death of the wife apply the whole or 
aucli par t  as they in  their discretion shall think fit of the income of the 
h a r e  in  the trust fund to which a?y child or remoter issue of the wife 
shall for the time being be entitled in expectancy . . . towards his 
or her maintenance, education or benefit. . . . 

"7. During such suspense of absolute vesting as aforesaid the truster 
shall accumulate the surplus (if any) of the income," etc. 

I t  will be observed that  the feme plaintiff is not limited in the exer- 
cise of the power of appointment to her children, but these she ma? 
c~xclude altogether, and name some remoter issue; and should she die 
without exercising the power of appointment, none of her children could 
presently take the property under the above limitations. 

Therefore, tested by the criterion of present capacity to take effect in 
possession, should the possession for any cause become vacant, the 
interests of feme plaintiff's children would seem to be contingent rather 
than vested. Ziegler 1 . .  Love, 185 N. C., 10, 115 S. E., b 8 i ;  23  R. 
C .  L., 502. 
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The  plaintiffs have duly executed a deed of revocation and tendered 
the same to the trustee. 

Thus  i t  would seem, with the trust a voluntary one and the ultimate 
beneficiaries taking a future contingent interest and the execution of a 
proper instrument revoking the trust, that  the plaintif3 are entitled to 
the benefit of the statute. Stanback v. Bank,  sup^^^. 

I t  is further suggested that as the trust agreement was executed in 
Xorth Carolina, with all those interested therein residents of this 
State, the rights of the parties are to be determined by the l ex  loci 
contractus (31 C. J., 1001) ; and as the feme plaintijf was an infant 
at  the time of the execution of the agreement, under o x  law, she is at  
liberty to disaffirm the same. XcCormick v. Crotts, 198 N. C., 661; 
Collins v. Norfleet-Baggs, 197 PI'. C., 659, 150 S. E., 177. But with 
the holding that the instrument in question comes withi? the purview of 
C. S., 996, as amended, i t  seems unnecessary to rely upon this addi- 
tional circumstance, though i t  may be advanced in  support of the 
judgment. 

Affirmed. 

W. E. LEWIS v. BUTTERS LUMBER C'OJIFANY. 

(Filed 12 November, 1930.) 

1. Deeds and Conveyances C c-In this case held: timbcr deed also con- 
veyed permanent right of way ovcr grantor's land for private railroad. 

Where a deed conveying the right to cut and remove the timber ulmn 
land within a period of three years also expressly cc;nve,r7s a right of way 
in fee simple over the lands described for a permancmt railroad that 
may be constructrd by the' grantee, its successors and assigns, there is 
no ambiguity in the language conveying the railroad right of way pcr- 
mitting interpretation by the courts, and where the railroad is thus 
built within the three-year limit, the grantee is not lialle in damages to 
the grantor for its continued w e  of the railroad. 

2. Deeds and Conveyances F a-Where there is no negligence in exercise 
of right to cut timber, grantee is not liable for damige from falling 
trees. 

A deed to standing timber upon lands w i t h  the right of ingress, egress, 
etc., for the purpose of cutting and removing the timber conveyed, such 
right is to be exercised in the ordinary way and by the ordinary methods 
incident to its reasonable enjoyment does not subject the grantee to 
the payment of damages caused to the land from stopping ditches and 
trees falling upon pasture fences when it has not been careless or 
negligent in the exercise of this right. 

APPEALS by both plaintiff and defendant from i iunn,  J., at  August 
Term, 1930, of BLADEN. NO error in  plaintiff's appeal; new trial in 
defendant's appeal. 



S. C.] FALL TERM, 1930. 71:) 

Plaintiff is the owner of a tract of land, containing 600 acres, more 
or less, situate in Bladen County, North Carolina. 

On 1 9  September, 1924, plaintiff, for and in  consideration of the sun1 
of $1,000, sold, and by deed expcuted by himself and his wife, conveyed to 
the defendant, all the pine, oak, cypress, ash, poplar and gum timber on 
said land, above the size of ten inches in diameter on the stump, when 
cut, with certain exceptions set out in said deed, "together with the 
right and privilege for and during the period of three years from 
2 1  February, 1926, through themsclres, their successors, agents and 
servants, to enter upon said land or  any other lands owned by them 
and to pass and repass over the same, at  will, on foot or with teams and 
conveyances, to cut and remore said timber, and construct and operate 
any roads, tramways or  railroads, houses and tenements, a d  remove 
same a t  will, over and upon said lands as the party of the second part, 
its successors and assigns may deem necessary for cutting a d  remov- 
ing said timber, and to use such trees, underwood, dead and d o w ~  
timber, and dirt  on said land as may be needed in the construction and 
repair of said roads, tramways and railroads, to run and operate its 
locomotives and to use and operate any railroad that  the grantee herein, 
or their successors or assigns may construct, and to have right of way in 
fee simple over said land above described, or any other land owled by 
them, for a permaneut railroad that may be constructed by said grantee, 
its successors or assigns, the said right of way to be located by said 
party of the second part, its successors and assigns. 

"To have and to hold the said timber, as above described, together 
~ i t h  tho privileges and rights of way herein granted, to party of thr 
second part, its successors and assigns, during the period of time abo\r2 
mmed." 

During the latter par t  of January,  1928, the defendant entered upoil 
said land, and cut and removed therefrom the timber conveyed to i t  by 
plaintiff. Defendant completed the cutting and removal of said timber 
within about six months from the date on which i t  began to cut the said 
timber. 

For  the purpose of removing said timber when cut, defendant located 
on said land a right of way on which i t  constructed a tramway or rail- 
road. I t  has maintained said tramway or railroad since 24 February, 
1 0 9 ,  and continues to operate the same, notwithstanding the three years 
during which defendant had the right and privilege, under said deed, to 
enter upon said land, and to cut and remove therefrom the said timber. 
expired on 24 February, 1929. 

Plaintiff alleged in his complaint that while eugaged in cutting and 
removing said timber, defendant wrongfully and unlawfully caused trees 
and timber standing and growing near certain pasture fences on said 
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land, when cut, to fall upon said fences, thus breaking down and injur- 
ing the same, thereby causing plaintiff damage. 

Plaintiff further alleged in his complaint that nhile engaged in 
cutting and removing said timber, defendant wrongfully and unlawfully 
caused trees and tree-tops, when cut to fall into and fill up the ditches 
and drains on said land, thus clamming the  water in said ditches arid 
drains and injuring said land, thereby causing plaintiff damage. 

Plaintiff further alleged in his complaint that wllile cutting and 
removing said timber, defendant wrongfully and unlr~wfully removed 
lightwood from said land, thereby causing plaintiff damage. 

Plaintiff further alleged in his complaint that by the maintenance and 
operation of the tramway or railroad constructed by the defendant on 
the right of way located by it on his land, since 24 February, 1929, 
defendant has wrongfully and unlawfully trespassed on said land, 
thereby causing plaintiff damage. 

Each and all of the allegations of the complaint on which plaintiff 
demanded judgment that he recover of the defendant ir  this action, are 
denied by the defendant in its answer. 

The issues arising on the pleadings were answered by the jury as 
follo~vs : 

"1. Was plaintiff's land wrongfully injured by defendant in destroy- 
ing fences as alleged in the complaint? Answer: Yes. 

2 .  I f  so, what damage, if any, is plaintiff entitled to recover therefor? 
Answer: $100. 

3. Was plaintiff's land wrongfully injured by defendant in filling 
ditches and drains, as alleged in the complaint '2 Answer : Yes. 

4. I f  so, what damage, if any, is plaintiff entitled to recover therefor 1 
Answer : $500. 

5. Was plaintiff's land wrongfully injured by defendmt in removing 
lightmood, as alleged in the complaint? Answer: Yes. 

6. I f  so, what damage, if any, is plaintiff entitled to recover therefor 1 
Answer : $50. 

7. Has defendant trespassed upon the land in question since 24 Feb- 
ruary, 1929, by maintaining its tramroad thereon, and operating trains 
thereover ? Answer : No. 

8. If so, what damage, if any, is plaintiff entitled to rclcover therefor? 
Answer : Nothing." 

From judgment on the verdict that plaintiff recover of the defendant 
the sum of $650, and the costs of the action, both plaintiff and defendant 
appealed to the Supreme Court. 

Britt & Britt a,nd Dye & Clark f o r  plaintiff. 
Varser, L a w r m e  & McIntyre for defendant. 
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C o s x o ~ ,  J. The court mas of opinion that  as a matter of law the 
plaintiff, upon all the evidence submitted to the jury a t  the tr ial  of this 
action, was not entitled to an affirmative answer to  the seventh issue, 
and, therefore, instructed the jury  that  if they believed all the evidence 
pertinent to said issue and found the facts to  be as testified by all the 
witnesses, they would answer the seventh issue, and the eighth 
issue "Nothilig." Plaintiff excepted to this instruction, and on his 
appeal to this Court assigns same as error. The question presented for 
decision by this assignment of error is whether the deed from the plain- 
tiff to the defendant conveys to defendant a permanent right of may over 
and across plaintiff's land, to  be located by defendant within the period 
of time during which defendant had the right to enter upon said land, 
and to cut and remove therefrom the timber conveyed by the deed. This 
question must be answered in the affirmative on the authority of Grady 
v. Tile Co., ante, 511, 154 S. E., 834, and Hughes .c. R. E., 119 
K. C., 688, 23 S. E., 717. The language used by the plaintiff in his deed 
is so plain and his intention so clearly expressed, that  there is no room 
for construction. Ilinfon v. Vinson, 180 K. C., 393, 108 S. E., 897. I n  
XcCain  v. Ins.  Co., 190 K. C., 549, 130 S. E., 186, i t  is sa id :  "Rules of 
construction are only aids in  interpreting contracts that  are either am- 
biguous or not clearly plain in meaning, either from the terms of the 
contract itself, or from the facts to which the rules are to be applied." 
Courts will not and ought not to u~idertake to construe the language of a 
deed, when the intention of the grantor is clearly and plainly expressed, 
as in the deed involved in the instant case. W e  find no error in plain- 
tiff's appeal. The  defendant has the right, by the terms of its deed, to 
maintain permanently on the right of way over and across plaintiff's 
land described therein the tramway or railroad which i t  constructed on 
said right of way, during the period in which i t  had the right to locate 
said right of way. 

I n  his rulings on defendant's objections to evidence offered by plain- 
tiff, and in his instructions to the jury relative to the issues other than 
the seventh and eighth issues, the tr ial  judge failed, we think, to give 
effect to the right of defendant, under its deed from the plaintiff, to enter 
upon plaintiff's land and to  cut and remove therefrom the timber con- 
reyed by said deed. Defendant had the right to cut said timber and to 
remove the same from said land. Such cutting and removal, if done in 
the usual and ordinary manner and by the usual and ordinary methods, 
as was necessarily Contemplated by the parties when the timber was con- 
veyed by pIaintiff to defendant, was not wrongful, although as incidents 
thereto plaintiff's fences were injured, and his ditches and drains 
dammed u p  by trees and tree-tops. These results are not unusual and 
defendant is not liable in  damages to plaintiff if onIy the usual and 
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ordinary results followed from the exercise by defendant of its rights 
under i ts  deed. Defendant is liable to plaintiff only if the jury shall 
find from the evidence that  defendant exercised its rights to cut and 
remove said timber in  a negligent manner, or by negligent methods, thus 
causing plaintiff injuries greater in extent than usually follow the 
cutting and removal of timber. 

~ h e i e  was evidence tending to show that defenda9t was negligent 
both in  the manner and in  the methods which i t  employ5d in  the exercise 
of its rights. The evidence was conflicting, a t  least, s s  to whether de- 
fendant wrongfully removed lightwood from plaintifR3 land as alleged 
in the complaint. There was no error in  the refusal of the court to 
allow defendant's motion for judgment as of nonsuit. For  errors, how- 
ever, both in  the admission of evidence and in instructions to the jury, 
defendant is entitled to a new trial. I t  is so ordered. 

New trial. 

FAKBIVIL1,E 011, AND FERTILIZER COMPASY, I n c . ,  I.. MKS. ELLA .\. 
SMITH, W. A. DARDES, TRUSTEE, AND MRS. XASNIF QUISEPcTIT. 

(Filed 12 November, 1930.) 

Mortgages E b-Upon purchase with separate estate, wife gets good title 
to note executed by husband and secured by mortgago executed by 
them both. 

Where the owner of a town lot and farm esecutes with his wife a first 
ilnd second mortgage on the town lot to secure, first, his own several note+ 
md,  second, their joint note, and the wife purchases with her own monr2 
one of the notes secured by the first mortgage and transfers the note 
to the trurtee i n  a deed of trust on the farm under an agreement that 
lie was to collect the note and tlpply the proceeds to the satisfactiou 
of the d e d  of trust: Held, the wife acquired by purvhase the title t o  
the note secured by the first mortgr~ge, and her transferee acquired 
the right to collect the same and apply the proceeds under their agree 
ment, and the holder of the second mortgage on the town lot had no right 
to set off the deficiency at  the foreclosure sale of his mortgage figainrt 
the rights of the wife's transferee. 

CIVIL ACTION, before Small, J., a t  August Term, 1930, of PITT. 
David S. Smith owned two tracts of land. The first tract was situ- 

ated in the town of Greenville, North Carolina, and contained one-half 
acre, more or less, and the second tract was a f a rm known as the Ring- 
gold property, lying south of the town of Greenville. On 26 November, 
1924, David S. Smith and his wife, Ella A. Smith, elrecuted and de- 
livered six notes of $1,000 each, payable to bearer, and in order to 
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secure the same executed and delivered to W. 14. Darden, trustee, a deed 
of trust on the property in the town of Greenville, which said deed of 
trust was duly recorded on 30 December, 1924. Thereafter, on 30 April, 
1926, the said David S. Smith and wife, Ella A. Smith, executed and 
delirered four promissory notes each in tho sum of $1,899.22, and in 
order to secure said notes executed and delivered to D. L. Turnage, 
trustee, a second deed of trust upon the town property above mentioned, 
which said deed of trust mas duly recorded. The said Smith and wife 
were also indebted to Mrs. h'annie E. Quinerly in the sum of about 
$5,400, and in order to secure said indebtedness had executed and de- 
livered a mortgage or deed of trust to said Mrs. Quinerly on the Ring- 
gold farm. Mrs. Ella A. Smith did not sign any of the six $1,000 notes 
secured by the first deed of trust to Darden, trustee, but did sign the 
deed of trust. David S. Smith died and thereafter his wife, Ella A. 
Smith, with her own money paid to the holder of note No. 4, secured by 
the Darden deed of trust, the amount due thereon and had said note 
assigned to her in the following language: "This note taken up by and 
assigned to Mrs. Ella Smith, but it is understood that it is subordinated 
to notes Nos. 5 and 6 of the same series which are outstanding so that 
in case of sale the other two notes are to be paid first. I n  other 
words, the Nos. 5 and 6 notes take priority as to the security. 2/16/29. 
W. H. Woolard, agent for holders." 

Smith and wife did not pay the note secured by the deed of trust to 
D. L. Turnage, trustee, and demand was made upon the said trustee to 
foreclose the deed of trust. The testimony tended to show that Turnage, 
trustee, before advertising the property discovered that three notes of 
six thousand secured by the Darden deed of trust had been paid and two 
of these notes were held by a trust company, and the other note of 
$1,000 was held by Mrs. Ella A. Smith. Turnage, trustee, talked with 
Mrs. Smith on 5 December. The evidence further tended to show that 
Mrs. Quinerly, who held the notes for $5,400 secured by deed of trust on 
the Ringgold place, was pressing Mrs. Smith for payment of past due 
interest. Thereupon, on 3 January, 1930, Mrs. Smith transferred to 
F. G. James, attorney for Xrs. Nannie E. Quinerly, the said $1,000 
note held by her with the understanding that Mr. James was authorized 
to collect the note and apply it on the Quinerly indebtedness. I n  the 
meantime Turnage, trustee, mas advertising the Greenville property 
under the deed of trust held by the plaintiff, and said land was sold on 
6 January, 1930. After paying the balance of $2,000 due on the first 
mortgage and certain other charges not involved in this appeal, there 
was a balance of $2,610.95 due on the indebtedness held by the plaintiff. 
Whereupon, plaintiff instituted this action to collect from the defendant, 
Ella A. Smith, the said deficiency of $2,610.95. 
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Issues were submitted to the jury, and the court charged the jury to 
answer the first issue in the sum of $7,179.16, the second issue in the 
sum of $2,610.95, and the third issue, yes. The court answered the 
fourth issue "Xo," and the fifth issue, "Yes." 

Whereupon, the following judgment was entered : "This cause coming 
on to be heard before his Honor, Walter L. Small, judge presiding, at 
the August Term, 1930, of Pi t t  Superior Court, and a jury, and being 
heard and issues having been submitted to and answered by the jury, as 
follows, to wit:  

1. At the time of the sale by D. L. Turnage, trustee, referred to in 
the pleadings, in what amount were D. S. Smith and wife indebted to 
plaintiff, as evidenced by the notes secured by said trust? Answer: 
Yes, $7,179.16, with interest from 15 October, 1927, less $61.30 on 
Dccember, 1927. 

2. I n  what amount is the defendant, Ella A. Smith, indebted to the 
plaintiff after applying the proceeds of said sale to said notes? Answer: 
Ym, $2,610.95, with interest from 3 January, 1930. 

3. Was the note for $1,000, referred to in the pleadings, delivered 
by the defendant, Ella A. Smith, to 3'. G. James, attorney, upon condi- 
tion that if collected, same was to be applied to the payment of the 
Quinerly note, and if not collected, no credit was to be made on the 
Quinerly note? Answer: Yes. 

And the court having answered the fourth and fifth issues as follows, 
to wit : 

4. I s  the said note of $1,000 a lien upon the property described in tho 
W. A. Darden trust ? Answer : No. 

5. I s  the plaintiff entitled to have the balance of thrb purchase price 
paid for the property described in  the D. L. Turnage trust applied to the, 
payment of the balance due and owing it by Ella A. Sm th, as evidenced 
by the notes executed to the plaintiff by the said Ella A. Smith and her 
husband, D. S. Smith? Answer: Yes. 

I t  is now, therefore, upon motion of IIarding 65 Lee, and Blbiol~ 
Dunn, attorneys for the plaintiff, considered, ordered and adjudged that 
the plaintiff recover of the defendant, Ella A. Smii,h, the sum of 
$2,610.95, with interest from 3 January, 1930, and that the balance of 
the purchase price paid by the plaintiff for the propelVty described in 
the complaint be, and the same is hereby directed to be applied by said 
trustee as a payment upon the aforesaid indebtedness found to be due 
and owing by the said Ella A. Smith to the plaintiff; 

And it appearing to the court that all of the indebtedness secured in 
the trust executed by D. S. Smith and wife, Ella A. Smith, to W. A. 
Darden, trustee, has been fully satisfied and paid, and that the said 
llotcs of $1,000 referred to in the pleadings is the proprtrty of the said 
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Ella A. Smith, and that the plaintiff is entitled to offset the amount dur 
and owing it by the said Ella A. Smith against said note : 

I t  is further considered, ordered and adjudged that said note, by 
~ i r t u e  of said offset, has been fully satisfied a d  paid, and is no longer 
a lien against the property described in  the deed of trust  to W. A. 
Darden, trustee; and the said W. A. Darden, trustee, be, and he is 
hereby perpetually enjoined from foreclosing said trust;  and the said 
Mr. A. Darden is hereby directed to mark said deed of trust t o  him 
satisfied and cancel the same of record in the office of the register of 
deeds for P i t t  County; and i t  is further considered, ordered and ad- 
judged that the defendants pay the costs of the action to be taxed by 
the clerk." 

From the foregoing judgment tlie defendant appealed. 

Harding & Lee and Albion D u n n  for p la in t i f .  
F.  G. James & Son for defendant. 

BROGDEN, J. The case is this: A married man executed six notes fol 
$1,000 each and secured the same by a first deed of trust upon property 
in the city of Greenville which said deed of trust was duly executed by 
both husband and wife. Thereafter, the said parties executed notes ag- 
gregating $7,596.88 to the plaintiff and secured same by a second deed 
of trust upon the same property in the to~vn of Greenville. Three of 
the notes secured by the first deed of trust were paid and tlie husband 
died. Thereafter, the wife, having money of her on-11, went to thta 
holder of the remaining three notes of $1,000 each and purchased one of 
the $1,000 notes and had the same duly assigned to her by the holder. 
The plaintiff held the notes secured by the second dced of trust and 
default in the payment thereof having been made, dcrnanded that the 
trustee, Turnage, sell the property under said deed of trust. Pending 
the advertisement, tlie holder of a n  indebtedness made by the husband 
and wife and sccured by a mortgage upon farm land, dernantled pay- 
ment of the notes held by her. Thereupon, the widow transferred the 
$1,000 note which she owled in her own right to the attorney of the 
holder of the irldebtedness on the farm to be applied as a paymeilt upon 
said indebtedness when collected. Sale was made by the trustee under 
the second deed of trust on the town property and after applying the 
proceeds of the sale, there was a deficiency of $2,610.85 due by the 
defendant. 

The plaintiff contends that  the $1,000 note secured by the first deed 
of trust and purchased by the widow, Ella Smith, was not properly 
applied as a payment on the Quinerly indebtedness, and therefore the 
said defendant is deemed to be the holder of said $1,000 note, and, as the 
defendant, Ella Smith, owes the plaintiff $2.610.95, the said plaintiff i q  
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entitled to set off said $1,000 note in  paying the balance due on the first 
deed of trust. Tha t  is to say, there are three notes of $1,000 each 
secured by tlie first deed of trust if the note held by the defendant i i  
secured by the lien of the Darden deed of trust. I f  not so secured, then 
tlie plaintiff must pay only $2,000 to discharge the first or Darden deed 
of trust and thus eliminate the $1,000 note held by thl: defendant, Ella 
Smith, and transferred to Mr.  James, attorney for Mrs. Quinerly. 

The  question of law thereupon arises: If the owner and holder of a 
note properly transfers the same to a creditor with the understanding 
that the proceeds thereof shall apply as a payment upon the indebtedness 
of the creditor when collected, does such transfer amount to a payment 
when the funds are in hand available to pay said note? The  defendant, 
Ella Smith, purchased the $1,000 note signed by her husband, with her 
own money, and the same was duly transferred to her. Thereupon, she 
became the legal owner of said note and entitled to the proceeds thereof. 
Hence, she had a right to  sell, transfer or assign the note. She  did 
assign and transfer the note to Mr. James, attorney For her creditor, 
Mrs. Quinerly, and authorized him to receive payment thereof and 
apply same upon the Quinerly indebtedness. 

Manifestly the defendant, Ella Smith, being the ov7ner of the note 
and having the legal title thereto, transferred the legal litle to the attor- 
ney for Mrs. Quinerly with the attendant right to receive the proceeds 
of said note when collected. Therefore, Mrs. Quinerly held a valid note 
secured by the Darden deed of trust which entitled h1.r to collect the 
note and apply the proceeds to her indebtedness. The  proper trnnsfer 
of a valid note secured by a deed of trust by the om.ncr and holder of 
such note cannot in any may affect the lien upon the peoperty securing 
payment thereof. The  agreement of Mrs. Quinerly through her counsel, 
Mr. James, to apply the proceeds of the note when collected, amounted 
to payment a t  the instant the funds were properly available for the 
purpose of payment. This principle mas established by the decision of 
Ginndy  v. Abbott, 92 N. C., 34. The Court said:  "But t was correct to 
tell the jury that  if the money was borrowed by and for the debtor, 
Abbott, under an  express arrangement that  i t  should be for the dis- 
charge of the debt of the plaintiff, which the attorney then held for t h ~  
purpose of collection by plaintiff's authority, the debtor has the right 
to consider the appropriation made as soon as  the money sufficient to 
discharge tho claim was thus raised upon his credit. I n  this the con- 
tract is between the debtor and the attorney and agent 3f the plaintiff, 
acting in this for his creditor principal. The  case is not unlike one in 
which a debtor places claims against other persons in the hands of the 
creditor or of his collecting agent, under an  agreement i hat any money 
derived from the claims shall go in  discharge of the debt. I f  moneys 
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PHIPPS v. WYATT. 

sufficient are thus received they are eo instanti applied in extinguishment 
of the debt, precisely as if the debtor had paid the money, for he does 
thus pay the money as soon as i t  passes into the hands of the collecting 
agent, and must be deemed to be thus applied." 

Applying the principle of law to the facts, it is obvious that Mrs. 
Quinerly is the owner of the $1,000 note transferred to Mr. James, her 
attorney, by the defendant, Ella Smith. Hence the ruling of the trial 
judge was erroneously made. 

The plaintiff inyokes the equity of marshaling and setoff, but these 
equities are not raised by the facts and are not involved in the merits 
of this controversy. Harringfon. v. Furr, 172 N. C., 610. 

Reversed.  

,J .  L. PHIPPS v. 1':. G. JYT.4T'I' 

(Filed 12 Xovember, 1930.) 

1. Estoppel C +In this case held: trustor was estopped from setting up 
irregularities in foreclosure proceedings as against bona fide pur- 
chaser. 

Wherc  the  trustee in a deed of t ru s t  ~roctxetls to advertise and foreclostb 
t he  land under the  terms of thc  instrument,  ant1 u[)on request of tllv 
trnstor,  continues the  sale from (lay to (lay fur  al1011t :I ~non t l l  in ortler 
to give the  t rus tor  t ime in which t o  raise the  moncy to pay off the> 
licn, and the  trustor is  1)rescnt :it tllc t ime of thc  first cwnti~lunnce of 
the sale and a t  the  timt. of the  actual  sale, and ~natl t .  no  ohjtlc,tion th(~re lo .  
and failed to raise tlle hid within ten days, C. S., 2591, and thcwaf tcr  
the  pnrclluser a t  tlir sale t ransfers  to a lmnn titlv ~ ~ u r c h i ~ s t ~ r  without 
notice: H c l d ,  t he  trustor is  rstopl)etl ;IS ng:linst tlit. Iron;i litlc. pnrchast~r 
nit l iout notice to sc,t np  his claim to the  land on the. gronnds of ;~lIogrtl 
irrrgulari ty in t h e  foreclosure proceedings. 

2. Mortgages H ni-In this case held: transferee of purchaser at fore- 
closure sale was bona fide purchaser without notice. 

The law prima facie Ilresumcs the  regulari ty of ~nor tgagc  sides 11nt1ct. 
1mn.c.r of sale, ant1 \vlicre a registerctl tnortg;igc3 r~rorit lcs t ha t  the tr~rstc'r 's 
deed upon f o r t v l o s ~ ~ r e  "sllall be 1)rima facie eviclel~ce" of clue :i(lvtlrtise- 
melit of t h e  1)roperty. and the trustrc 's  tlcctl is  regular nl)cnl i t s  f i~ce ,  ;i 
[~u rchas r r  f rom the  ~ ~ u r e h a s c r  a t  the  foreclosure sale is  not rcquiretl, in 
the  ererciscb of due care,  to examine the  mariner of sale :n t l  the report  
of t he  trustee,  and  bc  will be held a hona fidc purcllnscr without notice 
of nllcged irregulari t ies in the  ndvertiscmcnt of t l ~ e  prol r r ty .  ant1 held 
furtho., under t h ~  fac ts  of this case, the  t r ~ ~ s t o r ' s  contt'ntion tha t  the 
purchaser a t  the  sale bid a grossly inadequate pricae for tlic llrolwrty ('all- 
not he sustained against  the  bona f i d ~  ~ ~ u r c l i a s t ~ r .  
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3. Mortgages H j-30 fiduciary relationship exists between trustor and 
cestui que trust, and cestui que trust may bid in property at fore- 
closure. 

Tlitlre is no fiduciary relationship betwem a trustor and ce s t l~ i  qttc 
h a t  in a deed of trust, and the ccstui qtte trust has the riql~t to bid i n  the 
property at  the foreclosure sale under the terms of the (Iced of trust. 

APPEAL by defendant from S'ch~nck, J., and a jury, a t  May Term, 
1930, of ALLEOIIANY. NO error. 

This is an action of ejectment brought by plaintiff asainst defendant. 
The  evidence on the part  of plaintiff was to the effec. that  defendant, 
E. G. Wyatt, made (1 )  a deed of trust to the Federal Land Bank on 
the property in controversy to secure the payment of $4,500. At the 
time the property was sold there were about three installments of 
$141.50 each due the Federal Land Bank and some taxes. (2 )  X deed 
of trust to R. F. Crouse, trustee for Mrs. G. C. (Pear l )  Perry ,  to secure 
the payment of $2,340, dated 6 November, 1926. The property was sold 
by R. F. Crouse, trustee, upon default, under this deed of trust, and 
purchased by Mrs. G. C. (Pear l )  Pe r ry  for $1,600, and a t  the time 
there was $1,632 due her, which included principal, interest and cost 
of sale. 

I n  the statement of case on appeal, is the following: "Default having 
been made in payment by defendant, and demand having been made 
upon the trustee to foreclose, under date of 17 July,  3928, the trustee 
advertised the sale of the land to be sold on 16 August, 1928. Defendant 
having requested a postponement of the sale to enable hi n, if possible, to 
secure the money to pay off the deed of trust, in compliance with said 
request, on date of sale, as advertised, the trustee continued the sale 
without readvertisement i n  a newspaper, made proclanlation each day 
a t  the hour set for  the sale, continuing said sale until the same hour on 
the following day, and in this manner the sale mas continued from day 
to day until 15  September, 1928, when he sold the land to Mrs. G. C. 
(Pear l )  Perry ,  cestui que trust, upon her hid of $1,60C1. E. G. Wyatt  
was present when the sale was continued on 16 August, and when the 
land mas actually sold on 13  September, and made no 3bjection to the 
sale; and, on 8 October, 1028, R. F. Crouse, trustee, c>xecuted a deed 
conveying said land to Mrs. Perry,  the purchaser, which deed was 
promptly recorded in Alleghany County. Under date of 24 November, 
1028, Mrs. P e r r y  sold the land to C. W. Higgins, in consideration of 
$1,652, and on that  date executed a deed conveying the land, which 
deed was promptly recorded in Alleghany County. Under date of 
11 January ,  1929, C. W. Higgins sold the land to the plaintiff in con- 
sideration of $4,500, and on that  date executed a deed conveying said 
land to the plaintiff, which deed was recorded on day of January ,  
1929. The  plaintiff brought suit for possession of the property. The  
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defendant alleged there was not a valid sale under the deed of trust. 
the beginning of the trial, the defendant was allowed to amend para- 

graph 3 of the answer so as to add the following: 'The price bid by the 
ccsiui que t r u s t  was grossly inadequate price.' The plaintiff was allowed 
to reply so as to deny the amendment. At  the conclusion of all the 
evidence, his Honor directed the jury to  answer the issue of possession 
in favor of the plaintiff." 

The  following is in the deed of trust from defendant, E. G. Wyatt, 
to R. F. Crouse, trustee for Mrs. G. C. (Pear l )  P e r r y :  "It is further 
stipulated and agreed that  any statemcnt of facts or  recitals by said 
trustee in  his deed in relation to the nonpayment of the money secured 
to be paid, the amount due, the advertisement, sale, receipt of tlie money, 
and the execution of the deed to the purchaser, shall be received as prima 
facie evidence of such fact." 

Also tlie following is in the deed from R .  F. Crouse, trustee, to Mrs. 
G .  C. (Pear l )  P e r r y :  "And, whereas, under and by virtue of authority 
c~onferrctl by said deed of trust and in accordance with the terms and 
d p u l a t i o n s  of the same and after due advertisement as in said deed of 
trust prescribed, and by law provided, the said R .  F. Crouse, trustee, did, 
on 15 September, 1928, a t  the courthouse door, in Sparta,  said county 
and State, expose to public sale the land hereinafter described. and, 
~rhereas,  Pear l  Pe r ry  became the last and highest bidder for the sarrie, 
at the price of $1,600, the said land being sold subject to all prior deed 
of trust and other licns; and, nhereas, said sale was reported to the 
rlerk of Superior Court;  and, whereas, more than ten days have elapsed 
and no upset bid has been filed; and, whereas, the said purchase price 
has been paid in full as in said deed of trust prescribed," etc. 

Thc eridence on the record shows that  the plaintiff, J. L. Phipps ~ v a s  
:I hona fide purchaser for value and n ithout notice, if there mere irregu- 
larities in the sale by R. F. Crouse, trustee, of such a nature that  a 
c80urt should set the sale aside between the parties. The  decd from 
IIiggins and wife to plaintiff, Phipps, recites a consideration of $4,500. 

Pliipps testified, in p a r t :  "I am the plaintiff. TVlien I bought this 
land I was living a t  Xeadow Grove, Xebraska. After I got a deed for 
the land, I think i t  was 11 January,  I came to Piney Creek here, on 
i February, I believe, 1930. That  would be a little over thirteen months 
after I bought the land. I got the deed on 11 January ,  1829. I did 
not know anything about any contentions of X r .  K y a t t  or about anp 
irregularities of tlie sale, about tlie advertisement. I did not know ang- 
thing about any equities claimed against the land, any irregularities of 
tlie sale. . . . I was to pay Mr.  Higgins $4,500 and assume the 
Federal Land Bank loan. I t  would not be quite $9,000 I was assuming 
and paying. $4,500 was what I paid a t  the start. I haven't paid all of 
it yet. I paid $1,000. That  leaves $3,500 I am due Mr. Higgins. I 
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suppose I can pay the balance tomorrow if I want to. I: have got some 
money to pay it." 

The issue submitted to the jury and their answer thereto, was as 
follows: "Is the plaintiff, J. L. Phipps, the owner and entitled to the 
possession of the land described in the complaint? Answer: Yes." 

The court below charged the jury, in part, as follows: "That if you 
find the facts to be as shown by all the evidence in the case, that is, the 
testimony of the witnesses and the record evidence, that you will answer 
this issue, Yes." 

B. F. Crouse and C. W .  Higgins for plaintiff. 
W. R. Bauguess, George Cheek and W .  S. G. Baugz~esr: for defendant. 

C~.anrrsos, J. The sole question involved in this appeal is the charge 
of tho court below: "That, if you find the facts to be as shown by all 
of the evidence in the case, that is, the testimony of the witnesses, and 
the record evidence, that you will answer this issue Yes." 

We think the charge correct from the facts and circum~itances of 
this case. I n  the present action it is admitted of record "E. G. Wyatt 
was present when the sale was continued on 1 6  August, and when the 
land was actually sold on 1.5 September, and made no objection to the 
sale." 

I n  Burnett v .  Supply  go., 180 IS. C., at 11. 119-120, we find the fol- 
lowing: "There is a ulholesome pvinciple in our law t o  the  effect that  
one who stands by and witnesses in silence a wrongful sale of his prop- 
erty, under circumstances that call on him t o  speak, will not afferwatds 
be heard to impugn the  validity of the sale i n  so far as fhe title of t h ( ,  
pwckaser is  concerned. T h e  position depends on the doc<'rine of equita- 
ble estoppel, that under certain conditions will not allou an owner to  
impeach the purchaser's title when the latter has been misled to  hi.< 
hurt ,  but, on the facts of this record, the principle h:is no place as 
between the plaintiff and the defendant company, the evidence showing 
that plaintiff, a n  ignorant colored man,  merely aftended the sale of hi,< 
property, made over his  protest; that he said or did nothing at  the sale 
to misl~ad any one; has insisted throughout to the company and its 
agents that the mortgage debt has been fully paid, and .las established 
his claim at the trial. I n  such case, we are clearly of opinion that tht~ 
plaintiff, as against the defendant, is entitled to a settlement on the 
basis of the actual value of the property, and the verdict and judgment 
to that effect should be upheld." (Italics ours.) 

I t  is said in Lewis v. J u n n ,  180 N.  C., at p. 163, spealring of the 
Burnett C U P ,  supra: "The principle, while recognized, was not applied 
in that case, because the action was not against the purch:iser to redeem, 
but against the mortgagee, who had wrongfully sold the land when there 
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was nothing due." Fur ther  we find: "One who stands by and sees hi!: 
property bought by another, without protest a'nd without notice of his 
claim 'Is not permitted to assert his  interest afterwards as against the 
innocent buyer of the property, and to his prejudice, because he was 
silent when he should have spoken, and now the lam will not hear him 
when he should be silent. H e  is  equitably estopped from being heard 
and asserting his claim to the property.' Hardware Co. v. Lewis, 173 
N. C., 295." Debnam v. Il'atkins, 178 N. C., a t  p. 242. 

Wha t  are some of the admitted facts and the law applicable? (1) 
The defendant requested the trustee to continue the sale from day to 
day to give him a n  opportunity to raise the money to pay off the lien 
on his land, this the trustee did. Defendant was present a t  the sale and 
made no objection to same. There is  no dispute as to the amount of the 
debt and default, according to the terms of the deed of trust. (2 )  I n  
the deed of trust defendant stipulated and agreed "Any statement of 
facts or recitals by said trustee in his deed in relation to the nonpayment 
of the money secured to  be paid, the amount due, the advertisemenf, 
sale, receipt of the money, and the execution of the deed to  the pur- 
chaser, shall be received as prima facie evidence of such fact." (3) The 
plaintiff on examining the record in the register of deeds office, in regard 
to the title to the land he was purchasing, i n  the exercise of due care 
(Rank v. Trust Co., ante, 582) would discover that  the trustee's deed 
contained as  to the advertisement "shall be received as prima facie 
w i d e w e  of such fact." With this provision in the deed of trust, plain- 
tiff would not be required, in the exercise of due care, to examine the 
manner of sale and report of the trustee filed with the clerk of the 
court. I n  fact, the law prima facie presumes the regularity of mort- 
gage sales under powm of sale. Jenkins v. Grifin,  175 N .  C., 184; 
I /umh~r  Po. v. Tl'aggoner, 198 N .  C., 221. (4 )  That  plaintiff pur- 
c-hased not a t  the sale, but from one who purchased from the purchaser 
a t  the sale. The  record also discloses that  plaintiff mas a bona fide pur- 
chaser for value and without notice of any irregularities. Conceding, 
but not deciding, that there rvcre irregularities in the sale, as against 
plaintiff, from the facts and circumstances of the case, the doctrine of 
r~stoppel applies. The  defendant is estopped to  assert claim to the 
property in controversy. 

This matter has been recently discussed in  Brown v. Sheets, 197 N. C.. 
268 (63 A. L. R., 1357) a t  p. 272, speaking to the subject: "In Hinfon 
v. IIall, 166 N .  C., p. 480, it mas said:  'It  was true that  failure to ad- 
vertise according to the terms of the power of sale invalidates the sale. 
Eubanks v. B e ~ f o n ,  158 N .  C., 230. Bu t  i t  is said that  such sale is not 
absolutely void, but mill pass the legal title. Eubanks v. Becton, supra; 
Brett v. Davenport, 151 N .  C., 58. While such sale would be set aside 
as to tho purchaser, a subsequent or  remote grantee without notice and 



732 I N  T H E  S U P R E M E  COURT. [I99 

in good faith takes a good title against such defects or :rregularities in 
the sale of which he had no notice. 27 Cyc., 1494.' Whitley v. Powell, 
191 N. C., a t  p. 477; 1 9  R. C. L., 623." 

Defendant contends that "The sale was not only invalid for lack of 
proper advertisement, but the consideration paid was so grossly inade- 
quate as to shock the conscience.'' As against a bona fide purchaser for 
value without notice this contention, if conceded to be true, cannot be 
sustained on the facts appearing in the record of this action. 

B s  to the question of inadequacy of price, i n  this jurisdiction, see 
Young v. Highway Commission, 190 N .  C., at  p. 5 7 ;  Bavk v. 1Clackorel1, 
195 N.  C., a t  p. 745; Lumber Co. v. Waggoner, 198 N .  C., 221. 

C. S., 2591, in part, is as follows: "In the foreclosure of mortgages or 
deeds of trust on real estate, or in  the case of the public sale of real 
estate by an  executor, administrator, or  administrator with the will 
annexed, or by any person by virtue of the power conte.ined in  a will, 
the sale shall not be deemed to be closed under ten days." . The statute 
further provides that  within ten days a n  increased bid can be placed 
upon the land sold, 10  per cent if under $500, and 5 per cent if over. 
The clerk has discretion to have bond given to guarantee compliance 
with terms of sale. The sale shall be reopened and the land sold again. 
This increased bid can be inde6nit.e upon compliance ~ i t h  the statute 
'(Resales may be had as often as the bid may be raised in  compliance 
with this section.'' 

Defendant requested the postponement of sale at  thc time the sa!r 
was regularly advertised. H e  was present at the postponed sale, knew 
the land was sold to Mrs. G. C. (Pear l )  Perry, and stood by and made 
no objection. H e  could have placed in  ten days an u ~ s e t  bid on the 
land or  had some one to do i t  for him, but failed to do this. Mrs. 
Perry  had a right to purchase the land under the sale made by the 
trustee, as there was no fiduciary relationship between her and defend- 
ant  Wyatt. 

I n  Simpson v. Fry, 194 N .  C., a t  p. 627, Connor, J ,  speaking for 
the Court, said:  "Nor does the fact that  the debtor has conveyed prop- 
erty to a third person to secure his creditor establish any fiduciary rela- 
tion between him and such creditor." 

From the view we take of this action, the cases cited and the positiort 
taken by the learned counsel for defendant are not applicable. A court 
cannot make contracts, nor can a court relieve parties who are sui juris 
from misfortune that  overtakes them in  cases of this kind. Ordiuarily, 
i t  is only in cases where there is fraud or mutual mistake, or the mistake 
of one of the parties, brought about by the fraud of the cther, or undue 
influence, where a Court of Equity will grant relief. T2ese principles 
are not applicable in  the present action. I n  the judgment below we find 

No  error. 
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HARDEN .v. FURXITURF, Co. 

(Filed 19 Sorember, 1930.1 

1. Master and Servant F &Death of employee, kill& by another rm- 
ployee from personal enmity unrelattxl to employment, is not rom- 
pensable. 

In  order for compensation to Lw recorered for the tleath of an employt*. 
under the Workmell's Compensation Act it  i.: requircd that the injury 
causing death result from an uccitlent arising out of and in tlie course 
of the employment, a s  a proximate cause: and where compensation is 
sought for the killmg of one employee by another tor purely perhonal ;uld 
unrelated grounds, or when one \ ~ a >  rnil)loyed ; ~ t  niqht and the other by 
day, and the killing a t  night \\as a result of personal enmity :ilone. : \ ~ ~ t l  
these facts are found by the Commission and approvd  h y  the trial judge. 
the judgment denying the right of compensation will he alt~rmect OII  

appeal. 
2. Sam-Whether injury to employee is result of accident arising out 

of and in course of employment is question of law and of fact. 
The question of whether compensation is recoverable under the Work- 

ruen's ('o~npens;ltiot~ Act depends upor] whether the accident complaineti 
of arises out of and in the course of the employment of the one injured, 
and its deterniination depends largely upon tlie facts of each p:~rticnlicr 
case as  matters of fact and conclu~iotis of  Ian-, and general definitions arcs 
umsatisfactor~. 

- ~ P P E A L  by  plaintiffs f r o m  McElroy, J., a t  February  Term,  1930, of 
D A V I D S ~ N .  

This  is  a proceeding under  the S o r t h  Carol ina Worlrmen's Compen- 
sation Act, i n  which the  plaintiffs seek compensation f o r  the death of 
Robert  Boozer Harden .  

* T h e  case was first heard a t  Lexington on 24 October, 1929, by 
.J. Dewey Dorsett,  Commissioner, who made  a n  award dismissing t h t ~  
claim on the  ground tha t  the  i l l jury causing the  death did not arise out 
of the employment of the deceased. T h e  plaintiffs made  application 
for  a review of this award,  which, af ter  a hear ing  by the  ful l  Com- 
mission, was duly affirmed. F r o m  th i s  decision the plaintiffs appealed 
to  the  Super ior  Cour t  and  t h e  award  wn3 again conf i rm~d.  The plain- 
tiffs excepted a n d  appealed to  this  Court .  

I t  appears  f r o m  the  statement of the case made by Commissioner 
Dorsett t h a t  Odell B r u t o n  a n d  the  deceased had  been i n  the  employ of 
t h e  Thomasville F u r n i t u r e  Company,  Bru ton  a s  a sweeper working by 
day, and  the  deceased a s  a night-watchman;  t h a t  between one and  
three o'clock on the  night  of 2 August,  1929, Bruton,  on account of 
domestic trouble between the  two men, shot and  instant ly killed t h e  de- 
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ceased, while the latter mas on duty as night-watchmarl; that  there is  
no evidence of ill will between them relating to any matter pertaining 
to their work; and that  Bruton has been ronvicted of murder i n  the 
second degree and sentenced to imprisonment. 

The  Commissioner found as facts, that  the deceased and the Furni-  
ture Company had accepted the provisions of the Xor th  Carolina 
Workmen's Compensation Act and the Furniture Company had insured 
its liability with its codefendant; that  Bruton shot and killed the de- 
ceased from ambush; that  the in jury  sustained by the drtceased was not 
the result of an  accident arising out of his employment by the Furni -  
ture Company; tha t  Bruton's work in  the day had no  connection with 
that done by tlie deceased a t  night;  that  the homicide r v u  the result of 
ill will and matters entirely personal to  the two men and disassociated 
with the employment of either by the Furni ture  Company; that  Bruton 
mas not insane; that  the average weekly wages of the deceased were 
$24.50; and that  the plaintiffs were solely dependent upon the deceased 
a t  the time of his death. 

The findings of fact were approved by the full  Commission and the 
Superior Court found that  the facts a re  supported by thll evidence. 

IT'aIser & W a l s e r  and  D. L. Pickard  for appe l lan f s .  
Spru i l l  d2 Olive f o ~  appellees.  

A l ~ a n r s ,  J. As defined in  the Nor th  Carolina Workmcm's Compensa- 
tion Act, the word "death," as a basis for a right to comp:nsation means 
death resulting from an in jury;  and "injury" and "personal injury" 
mean in jury  by accident arising out of and in the course of the employ- 
ment, and do not include disease in any form unless it results naturally 
and unavoidably from the accident. Sec. 2 ( f )  ( j ) .  The mere fact that  
an in jury  is the result of the wilful or criminal assault of a third person 
does not prevent the injury from being accidental. Conrad v. F o u n d r y  
Co., 198 PIT. C., 723. We understand i t  to be conceded that  the injury 
resulting in the death of Robert Boozer Harden was accidental within 
thc meaning of the act and that it arose in tlic course of h s employment. 
The gravamen of the controversy is tlie averment and contention that  
the death resulted frorn an  in jury  by accident arising "out of" the em- 
ployment. The  Commissioner's fourth finding of facts s to the effect 
that the in jury  sustained by the deceased was not the result of an acci- 
dent arising out of his employment by the Furniture Company; and this 
finding was afterwards approved by the full  Commission. 

Whether the accident arose out of the employment is nct exclusively a 
question of fact;  i t  is  a mixed question of fact and law. B r y a n t  v. 
Fissel,  86 At. (ZIT. J . ) ,  458; Todd c.  N a n .  Co., 128 Lit. (Md.) ,  42;  
and so, no doubt, the Commissioner and the full Commission intended 
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to treat it-the specific inquiry being whether from facts which are not 
in controversy it results as a legal inference that  the accident did not 
arise out of the employment. 

While the phrase "in the course of" refers to time, place, and cir- 
cumstance, the words "out of" relate to the origin or cause of thtx 
accident. Conrad v. Foundr?/ Co., supra. I n  Chambers c. Oil CG., 
ante, 28, i t  is suggested that  the term "arising out of the employment" 
is pcrhaps not capable of precise definition; and I n  r e  Emplo,ycrs' 
Liability Assurance Corpo~at ion ,  102 X. E., 697, the Supreme Judicial 
Court of Massachusetts remarked that  i t  is not easy to give a definition 
of the words accurately iricluding all cases within the act and precisely 
excluding those outside its terms. I n  the latter case i t  is said:  " I t  ( the 
injury) arises 'out of' the employment, when there is apparent to the 
rational mind upon consideration of all the circumstances, a causal con- 
nection between the conditions under which the work is required to be 
performed and the resulting injury. Under this test, if the injury can 
be seen to  have followed as a natural  incident of the work and to have 
been contemplated by a reasonable persou familiar with the whole situa- 
tion as a result of the exposure occasioned by the nature of the employ- 
ment, then i t  arises 'out of' the employment. Bu t  i t  excludes an injury 
which cannot fairly be traced to the eniploylnent as a contributing prosi- 
mate cause and which comes from a hazard to which the workmen would 
have been equally esposed apar t  from the employment. The  causative 
danger must be peculiar to the work and not common to the ncighbor- 
hood. It must be incidental to the character of the business and not in- 
dependent of the relation of master and servant. I t  need not have been 
foreseen or expected, but after the event i t  must appear to h a ~ e  had its 
origin in  a risk connected with the employment, and to have flowed from 
that source as a rational consequence." 

I f  an  employee has sustained an injury, the risk of which might have 
been contemplated by a reasouablc person as incidental to the service 
nhen he entered thc employment, tho in jury  may be said to have arisen 
out of the employment; and i t  may be said to be incidental to the rm- 
ploynlent when i t  is  either a11 ordinary risk directly connected with the 
crnployment or an extraordinary risk which is only indirectly connected 
with the service owing to the special nature of the employment. Uryanf  
1 , .  Fissell, supra; Union S a n i t a ~ y  Co. 21. Dauis, 115 N. E. (Ind.) ,  676. 

The decisions of various courts involving injuries inflicted by assault 
serve to emphasize the remark that  each case must be decided upon its 
special facts. Utterances on the question in various jurisdictions may 
not easily be reconciled, but x e  are of opinion that  the weight of au- 
thority is in support of the principle that  if one employee assaults 
another solely under the impulse of anger, or hatred, or  reyenge, or  
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vindictireness, not growing out of but entirely foreign to the employ- 
ment, the in jury  should be treated as the voluntary act of the assailant 
and not as one arising out of or incident to the employment. Particularly 
is this true if the employees are given different hours of labor and the 
service of one is in no way related to that  of tho other. I n  such case the 
risk does not "flow from the employment as a rational consequence." 
X a f f e r  of l l c i f z  27. Rzlppert,  218 N .  P., 148;  Jacquemln  v. T u r n e r  & 
S e y m o u r  illan. Co., 103 At. (Conn.), 115 ;  U n i o n  Sani tary  X a n .  Co. v. 
Davis, supra;  A1fu f fcr  of Scholizllauer v .  C. & L. Lunch Co., 233 N .  Y., 
12;  Pioneer Coal Co. v .  EIardesty, 133 N. E.  ( Ind . ) ,  298 

A different question arises when the employee is assaulted wide he is 
defending his employer or his employer's property, or when the assault 
is incidental to some duty of the employment, as in Ohio 13uilding S a f e t y  
V a u l t  Co. v. Industr ial  Board,  115 N. E. (I l l . ) ,  149, and S h a f f e r  Estate  
Co. v. Industr ial  Accident Commission,  166 Pac.  (Gal.), 24. 

I n  the present appeal we do not find any fact or circumstance indi- 
cating any causal connection between the conditions under which the 
deceased was working and the in jury  he  suffered, or by which we may 
trace the in jury  to the employment of the deceased as a contributing 
proximate cause. The  evidence taken a t  the hearing is not in the record, 
but there is  no finding that the deceased was assaulted because he was 
on duty as a ~vatchman or that  he was injured in  defense of the em- 
ployer's property, or  by reason of any other fact connected with his  
service. The  motive which inspired the assault mas unrelated to the 
employnient of the deceased and was likely to assert itself a t  any time 
and in any place. I n  this respect the present case differs from those 
casrs in which the in jury  complained of was directly traceable to and 
comccted with the employment. I n  the light of these facts we are led 
to the conclusion tha t  the deceased did not sustain an i n j ~ . r y  by accident 
arising "out of" the course of his employment. Judgment 

.lffirmed. 

(Filed 19 Sovember, 1930.) 

Principal and Surety B +Surety on principal contractor's bond held 
liable for labor and mrttrrial fiirnished to subcontractors under terms 
of bond. 

Where n ~olltractor for the building of a public road with the State 
Highmny Colnmissiori ncrees in  his contract: to become lin )le to the Com- 
mission for a11 labor 2nd material required to  complete the work, and 
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the surety on the contractor's bond therein obligates itself to pay all 
,urns "for which the contractor is liable," the contract and the indemnity 
bond will bc construed together to ascertain the intent of the parties, and 
the e\pre%ion "for which the contractor ic: liable" inclndrs within the 
liability of the surety the payment of labor done or material furnished 
subcontractors of the contractor, such subcontracts being usual in work 
of thic character. and thc c2ontract qllnnld be lihtrally conctrued C S., 
'2846 ( v  

APPEAL by dtfendant from ~ S ' c h ~ n c k .  J . .  at  September Term, 1930, 
of D a v r ~ s o s .  

Civil action in the nature of a creditors' bill, brought under 3 C. S., 
3846(v), to recover from surety on contractor's bond for materials fur-  
nished and used in and about t 1 1 ~  coiistru~tin11 of a l m b l i ~  rnad~vay. 

The purpose of the suit is to liolcl the defendant liable for the claims 
of plaintiff, and interreners, by reason of n bond executed to the State 
Highway Commission to secure the fai thful  performance of a road- 
huilding contract, and to protect laborers and materialmen. 

Upon denial of liability and isqncs joined, a reference was ordered 
and the matters heard by F r a n k  EI. Kennedy, Esq., who found the facts 
favorable to  plaintiff and interveners, and reported same, together with 
his conclusions of law, to  the court. 

A number of exceptions mere filed to the report of the referee, all of 
which were overruled, and from a judgment confirming the report, the 
d e f e ~ ~ d n n t  appeals, assigning errors. 

Lee O v e r m a n  G r c g o i y  for plaintiff and  interveners ,  Albemarle  
Grocemy Corn pa17 y and  C1iffo.n Currin. 

Fred B. H e l m s  for dofendant .  

STACY, C. J. On 20 L l ~ g ~ s t ,  1912.i) the ?J. E. Mulligan Construction 
Company, contractor, entered into n written agreement with the State 
Highway Commission to construct and complete a section of road in 
Randolph and Davidson counties, known as  project No. 5210, i n  which 
i t  was s t i pu la t~d ,  among other things, that "the contractor shall and 
will provide and furnish all the niaterials . . . and perform the 
work and required labor to construct and complete" said road project; 
and to  i r~sure  compliance with the terms of the contract i n  all respects, 
the State Highway Commission took from tllc contractor, as principal, 
and the Great American Indemnity Company, as surety, a bond in  the 
sum of $16,610 conditioned on the fai thful  performance of said con- 
tract, and that  the contractor "shall well and truly pay all and every 
person furnishing material or performing labor in and about the con- 
struction of said roadway all and every sum or suins of money due him, 
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them, or any of them, for all such labor and materials for which the 
contractor is liable." 

The contractor sublet different portions of the work to Ed. Smith, 
P. R. Huffstetler and Aderholdt Bros. The claims of pla ntiff and inter- 
veners are for materials furnished to these subcontractors and used by 
them in and about the construction of said roadway. 

The case, therefore, presents the question as to whether the bond in 
suit is broad enough to cover claims for materials furnished to sub- 
contractors and used by them in and about the construction of the road- 
way. We think it is. 

The defendant concedes that, under the decisions in Electric Co. r .  
Deposit Co., 191 N.  C., 653, 132 S. E., 808, and Hirl v. American 
Surety Co., 200 U.  S., 197, plaintiff and interveners mould be entitled 
to recover, if the provision in the present bond stopped short of the 
phrase "for which the contractor is liable." But  this restriction, de- 
fendant contends, limits its liability to the payment of clsims of persons 
furnishing materials or performing labor in and about the roadway for 
which the contractor is directly responsible, and excludes all claims 
against subcontractors, even though such claims may be for materials 
furnished and labor performed in  and about the construction of said 
roadway. Insurance Co. v. Durham County, 190 N.  C., 58, 125 S. E., 
469. 

This interpretation, we apprehend, is too liberal to the defendant and 
too restrictive of the rights of laborers and materialmen. Under the 
road-building contract, the principal contractor agreed to become liable 
to the State Highway Commission for all materials and work required 
to complete said roadway, and, in this sense, construing the contract and 
bond together, the expression, '(for which the contractor is liable," is 
thought not to exclude claims of persons furnishing materials or per- 
forming labor in and about the construction of said roadway, whether 
furnished directly to the principal contractor or indirectly through sub- 
contractors, for, in either event, the materials furnished or labor per- 
formed would be in  ease of the contractor's liability to the State High- 
way Commission. Hill v. Surety Co., supra; illoore u. illaterial Co., 
192 N. C., 418, 135 S. E., 113. 

The principle is well established that in determining the surety's lia- 
bility to third persons on a bond given for their benefit and to secure 
the faithful performance of a construction contract as i t  relates to them, 
the contract and bond are to be construed together. X f g .  6'9. v. Andrelcs, 
165 N. C., 285, 81 S. E., 418. I n  application of this pr nciple, recov- 
eries on the part of such third persons, usually laborers and material- 
men, are generally sustained where i t  appears, by exprerjs st ipulatio~~, 
that the contractor has agreed to pay the claims of such third persons, 
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or where by fa i r  and reasonable intendment their rights and interests 
were being provided for and were in the contemplation of the parties at  
the time of the execution of the bond. Foundry Co. v. Consfruction 
Co., 198 N. C., 177, 151 S. E., 93; Rrick Co. v. Gentry, 191 N.  C., 636, 
132 S. E., 800. The obligation of the bond is to be read in the light of 
the contract it was given to secure, and ordinarily the extent of the 
cqpgenlent, ei~tered into bp the surety, iq to be measured by the terms 
of the principal's agreement. Dkon  2,. Borne, 180 N. C., 585, 105 
S. E., 270. 

The bond in suit was intended, first, to insure the faithful perform- 
ance of all obligations assumed by the contractor to the State Highway 
Commission; and, second, to protect third persons furnishing materials 
or performing labor in and about the construction of said roadway which 
the contractor agreed to provide and furnish. Trust Co. v. Porter, 191 
N .  C., 672, 132 S. E., 806. I n  its second aspect, therefore, the bond 
contains an agreement between the obligors and such third persons that 
they shall be paid for whatever labor they perform, or materials they 
furnish, to enable the principal in the bond to carry out its contract with 
the State Highway Commission. U .  S .  v. Nut. Surety Co., 92 Fed., 549. 

Bonds of this nature are construed liberally for the protection of 
laborers and materialmen and with a view to accomplishing the pur- 
poses for which they are given, to the end that public works may be 
paid for and not erected with the use of labor and materials belonging 
to others. Elcctric Co. Y. Deposit Ca., supm. It is not thought that 
the surety can complain at  such construction, or that any hardship is 
imposed thereby, because in entering into the contract the surety is 
chargeable with notice, not only of the financial ability and integrity of 
the contractor, but also with notice as to whether he possesses the plant, 
equipment and tools required in undertaking the particular work, or will 
be compelled to sublet a portion of it, or rely upon others for labor and 
materials, all of which arc factors to be considered in determining the 
risk, and upon which the surety fixes the premium for executing the 
bond. WGcrnan v. Lacy, 193 N. C., 751, 138 S. E., 121. The rule of 
strictissimi ju& is a stringent one, and will not be pursued, where, to 
do so, mould result in a practical injustice to innocent third persons, 
contrary to the real intent of the parties. Hill v. flurety Co., supra; 
Ihrnber Co. v. Lawsom, 195 N .  C., 840, 143 S. E., 847, 67 A. L. R., 984. 

Speaking to the policy of the law in this respect, Dean, J., in Phila- 
delphia v. Stewart, 201 Pa., 526, says: "Seldom are contractors for large 
public works able of themselves to furnish the Iabor and material neces- 
sary to the completion of their contracts; in nearly every case they rely 
on many subcontractors and materialmen to furnish different kinds of 
mechanical skill and labor, also material, such as stone, brick, lumber, 
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glass, and iron;  these have nothing on which t o  rely for payment except 
the honesty and ability of the principal contractor. If the contractor 
of himself does not inspire confidence among these, wh3 must be sub- 
ordinate to him, his  ability i n  many cases to  bid for  larg. work must be 
weakened or altogether destroyed; as a necessary consequence, competi- 
tion for work disappears, in large measure, arid there follows a monopoly 
to the few contractors of large capital, with the inevitable result of ex- 
orbitant prices. Every one knows the city will pay the principal con- 
tractor, but will he  pay his subcontractors and materialmen, whether he 
makes or loses on his  contract? is the question with them." 

The bond in  suit, as  i t  relates to laborers and materialmen, is  not 
limited to  "persons who have contracts directly with the principal," as 
was the case, for  example, i n  Glass Go. v. F i d e l i t y  Go., 193 N.  C., 769, 
138 S. E., 143; nor is i t  a mere contract of indemnity as  i n  Clark v. 
Bonsal, 157 X. C., 270, 7 2  S. E., 954, and Pea,cock v Williams, 98 
N .  C., 324, 4 S. E., 550. See valuable comment by David I,. Krooth in 
Illinois Law Review, November, 1930, p. 327, et sep. 

I t  follows f rom the foregoing view of the case, which coincides with 
the holding of the referee and the court below, that  the judgment must be 

Affirmed. 

JA3IES F. REID v. WILLIE It. REID 

(Filed 19 Koren~ber, 1930.) 

1. Evidence A aJudic ia1  notice will be taken of counties comprising 
judicial district and persons appointed special judges. 

When necessary for the determination of a case on appeal, the Supreme 
Court will take judicial notice of the counties comprising a judicial dis- 
trict, and that ;I  jndqe holding :I term in one of the  counties was a 
special judge appointed by thc Gorernor under the authority of chapter 
137, Public L a m  of 19%. 

2. Judgtw A +Special judge appointed to hold single tern of court in 
county may not hear motion for alimony returnable to that district. 

Where a special judge hns been authorized under commission of the 
Governor to hold a term of court in only one county of a c'istrict, he may 
not issue n u  order for alimony, attorney's few and costs in a proceeding 
in an action for clivorce a .t'i/~r.rrTo, continued to be heard before n judge 
regularly holding the terms of court in that district and this k i n g  de- 
terminative of the appeal the question is not presented as to whether it 
was required that the appellant should make it appear by the Governor's 
cornmisfion, or otherwise, that the regular judge assigned mas unable to 
nttend and hold courts, etc. Chapter 137, Public Laws o f  1929, sec. 5, 
Art. IV, secs. 10 and 11, Constitution of North carol in:^. 
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APPEAL by plaintiff from Johnson, Xpecial J u d g e ,  in Chambers at 
-Ubemarle, 9 July,  1930. From A i s s o ~ .  

Civil action for divorce a vinculo, brought by the husband against 
the wife, on the ground of adultery which is alleged in the complaint 
and denied in  the answer. 

Motion in the cause by the wife for alimony pendente lite and 
vounsel fees. 

From an  order entered by Johnson, special judge, i n  Chambers at  
Albemarle, awarding the defendant alimony zendente lite and expense 
money, on authority of X e d l i n  v. Xedlin, 175 S. C., ,529, 95 S. E., 85'7, 
the plaintiff appeals, assigning errors. 

L. B. Clegg and Bawington 1'. Ifill f o r  plaintiff. 
X c L ~ n d m i  & Co?:ing{on for def endanf . 

STACY, C. J. I n  this cause pending in  the Superior Court of Anson 
County, the defendant lodged a motion a t  the J u n e  Term, 1930, for 
alimony peizdente lite and counsel f c c ~ ,  which motion \vas continued to 
he heard before Hon. A. 31. Stack, resident judge of the Thirteenth 
Judicial District, a t  Monroe, Union County, on 26 June ,  1930, and mas 
again continued, a t  the instm~cc of the plaintiff, to ho henrd, and n-as 
heard, before "His Honor, Thomas L. Johnson, judge holding the courts 
of the Thirteenth Judicial District bp exchange, in Chambers a t  Albe- 
mark ,  Stanly County, or1 9 July,  1930." 

Judicial notice will be t a k w  of thi: fact that  Hen. Thomas 1,. John- 
son was, at the time of signing thc: order in question, one of the spccial 
judges appointed hy thi: Ool-rrnor uncler authority of chapter 137, 
Public L a w  1929, and t l ~ a t  A \ ~ l s o ~ ~  xn(l S t :n~ly  couritic's a rc  two of the 
six counties comprising the: Thirtycl~rh .Jutlic:ial District of the State. 
1 : r e i : n ~  v. ,Stdiem, 107 N. C , 472, 140 8. E., 655. 

Thca qumtiori having arisen tt. to \t.hc:ther a spccial judge could be 
autho~~iaeil  to  hold the mur t ?  of ;I courltg, or diht,rict, "by c~xchange," as 
indicatid on the record, :L c e v l i i ~ r a r i  wai? dircctetl to thc  clerk of the 
Supr~rior Court of S t ~ r r l y  ( h u r ~ t y  to wr~(I  UIJ :L iGopy of the commission 
u r ~ t l ~ r  \vliich thct spc:c:ial ju(lgr, \v:~s :ic.tir~g at tlrc: t,irr~c: thc present order 
was signed. This rwi  t cs  (om it t i r~g t h ( ~  forrr~al 11arts) : 

"To IIon. Thomas L. Johrl,wrl, o r l c :  of t,hc. spcficaial judges of the Supe- 
rior Courts of S o r t h  C:arolir~:~- ( ; r c , c , t i r ~ ~  : 

"Whcreaii, it  has h:c : r~  ~rl:rd(. t,o : ~ ~ I ~ I ( ' : L L .  to thc: sat i~faction of thc 
Executive L)cpartrr~r:r~t that good ancl suffici(:r~t rrmons cxiiit why P. A .  
IlcElroy, one of t h c  ju(lgc,s of t 1 1 (  Snpc~rior O o u r t ~  of S o r t h  Carolina, 
is unable to hold the tcrrn of' the* S I J ~ I ~ ~ J . ~ O J .  Ooiirt for thc county of 
Stanly, beginning 7 July:  
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"Now, therefore I ,  0. Max Gardner, Governor of the State of North 
Carolina, by virtue of authority vested in me by law, do hereby com- 
mission you to hold said term of said court for the county aforesaid, 
beginning on Monday, the 7th day of July, 1930, and continue onc week, 
or until the business is disposed of (mixed term) ." 

I t  is provided by ,Irticle IV,  sections 10 and 11, of the Constitution 
of North Carolina that the State shall be divided into iudicial districts. 
for each of which a judge shall be chosen; that ererjr judge of the 
Superior Court shall reside in the district for which he is elected; that 
he shall preside in the courts of the different districts successively, but 
not in the same district oftener than once in four years; that, in case of 
the protracted illness of the judge assigned to preside in (my district, or 
of any other unavoidable accident to him, by reason of which he shall 
be unable to preside, the Governor may require any judge to hold one or 
more specified terms in said district, in lieu of the judge assigned to 
hold the courts of the said district; and that "the Gereral Assembly 
may by general laws provide for the selection of special or emergency 
judges to hold the Superior Courts of any county, or disxict, when the 
judge assigned thereto, by reason of sickness, disability, or other cause, 
is unable to attend and hold said court, and when no other judge is avail- 
able to hold the same. Such special or emergency judges shall have the 
power and authority of regular judges of the Superior Courts, in the 
courts which they are so appointed to hold." 

Pursuant to the authority thus granted in the Constitution, the 
General Assembly at its regular session, 1929, by general law, chapter 
137, authorized the Governor to appoint as many as six special judges 
of the Superior Courts for terms beginning 1 July, 1929, and ending 
30 June, 1931, and to issue to each a commission as hi3 authority to 
perform the duticbs of the office of il special judge of the Superior 
Courts during the time named therein. 

Section 3 of said art  provides: "'t'hat such special judges . . . 
shall have all the jurisdiction . . . ~xercised by the ~egula r  judges 
of thr Superior ('ourts in the courts vhich they are appointed or 
assigned by the Governor to liolrl, and shall have power to determine all 
matters . . . properly beforc thrm; but . . . writs, orders and - - -  
notices shall bc returnable before tllein only in the county where the 
suit, procreding or other cause is pcndiug, unless such judgr is then 
holding the court4 of that district, in which case the same may be re- 
turnable before him as beforc the regular judge of the Superior Court." 

Thus it will be seen that, under the Constitution, the Gmeral Assem- 
bly is authorized to lwouide, by general laws. for the selection of special 
or c.mergency judges to hold the Superior Courts of any county, or dis- 
trict, L L ~ ~ h e n  the j u d p  assign14 therrto, by reason of sickness, disability, 
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or other cause, is unable to attend and hold said court, and when 110 

other judge is available to hold the same." 
As to whether the commission issued to his Honor, Thomas L. John- 

son, special judge, clothed him with authority to hold the June Term, 
1930, of Stanly Superior Court, in the absence of a finding by the 
Executive Department that the judge regularly assigned to hold said 
caourt was, by reason of sickness, disability, or other cause, unable to 
do so, and that no other judge nas available to hold the same, me are 
not now called upon to decide, nor do me express any opinion in  this 
matter. The question is not before us. 8. c. Graham, 194 N.  C., 459. 
But as the commission purports to authorize only the holding of a 
single court, and not the courts of the district, as indicated on the record, 
it is clear that the motion, made in  the present cause pending in Anson 
County, was not properly returnabIe &fore his Honor, acting under 
authority of the above commission, in Stanly County. The language 
of the statute is that writs, orders and notices shall be returnable before 
special judges only in  the county where the suit, proceeding or other 
vause is pending, unless such special judge is then holding the courts of 
that district, in which case the same may be returnable before him as 
before the regular judge. 

The fact that defendant's motion was made returnable in Staiily 
County a t  the instance of the plaintiff, or even by consent, can have no 
bearing on the power of the court to hear the matter. Jurisdiction, 
wi thh id  by law; may not be conferred on a court, as such, by waiver 
or consent of the parties. Springer v. Shavender, 118 N. C., 33, 83 
S. E., 976, 54 A. S. R., 708, 33 L. R. A,, 775; 7 R. C. L., 1039. 

The order, therefore, mill be stricken out as the special judge was 
without authority to sign the same under the coimnissiori held by hiin 
at  the time, and the cause will be renlanded for further proceedings not 
inconsistent with the rights of the parties. Greene v. Sta,diem, supra. 

Error. 

IIEESOS HARDWAKE COMPANY v. II H. RVRTNICI: I-T .\I. 

(Filed 19 November, 3930.) 

Laborers' and Materialmen's Liens C b - Materialman's lien attaches 
against owner where owner, after notice, pays contractor mor? than 
m o u n t  of notice. 

Where the owner of a building being erected pays according to the 
contract his contractor a sum of money in excess of the amount tlue .L 

materialman after he has received notice, and later the contractor aban- 
dons his contract and the owner finishes the building at his loss, the matt>- 
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rialman's lieu attaches to the building as an obligation of the on ner under 
the provisions of our statute. C. S., 2435. Granite 6'0. v. Bank, 172 I\'. C., 
354, cited and applied: Electric Co. 1. .  Electric Co.. 107 S. C. .  495, cited 
:und distinguishccl 

APPEAL by defeildant, D. H. Rurtner, from ,'i'tacl;, .T , nt May Term, 
1930, of GKTILF~RD. Xo  error. 

This is  an action to recover of the defendants the sum of $688.18, for 
materials furnished by the plaintiff to the defendants, Phillips & 
Horner, and used by the said defendants in the construction of a build- 
ing on land owned hy the defendant, D. H. Burtner, under a contract 
between the defendants dated 18 August, 1926. 

Plaintiff notified the defendant. D. R. Burtner, of its claim for said 
amount on 20 December, 1926, and thereafter on 8 March, 1927, filed a 
lien for same on the lot of land described in the complaint. This action 
to  recover the anlount of said claim and to enforce the lien therefor mas 
begun on 14 May, 1927. 

On 20 December, 1926. the defendant, I). H. Burtner, the owner of 
the lot of land on which the building constructed by t'ie defendants, 
Phillips & Horner, under the contract dated 18  August, 1926, vas 
located, was indebted to the said Phillips & Horner, and thereafter prior 
to 8 January,  1927. paid to  said contractors the sum of $759.59, for  
labor done on the said buildiiig. On 8 January ,  1927, Phillips & 
Horner notified the defendant, D. II.  Burtner, that  they were unable to 
complete said building in accordance with the contract, and had there- 
fore abandoned same. After receipt of qaid notice, the defendant, D. H. 
Burtner, completed said building a t  a cost to him of $1,017.69, in 
excess of the contract price. 

Upon these facts established by the verdict of the juiy, it  was ad- 
judged that  plaintiff recover of the defendant, D. H. Burtner, the sum 
of $688.18, with interest from 22 December, 1926, and tha t  said judg- 
ment was a lien on thc lot of land described in the complaint; i t  was 
fur ther  adjudged that  the defmdant, D. H. Burtner, r.cover of the 
defendants, Phillips k Horner. the sum of $1,017.69, with interest from 
1 March, 1927. 

Froni this judgment thc defendant, I). H. Burtner, appealed to the 
Supreme Court. 

D. 11. Yarsolzs for plaintifl. 
King, Sapp d Xing for defendan f .  

PER CURIAJI. The  judgment to which the defendaut, L). H. Burtner, 
excepted, and from which he appealed to this Court, is supported by 
the facts established by the verdict of the jury on the tr ial  of this 
action. The  judgment must be affirmed, unless there was error i n  the 
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trial of the issues submitted to the jury. R u f h e r f o r d  Hospital u. Thi, 
Flurencc JLills, IS6 N. C., 554, 120 S. E., 212. 

We find no error i n  the trial. There was no substantial controversy 
as to the facts. I n  Grani t r  Po. 7'. Bank, 172 IT. C., 354, 90 S. E., 312, 
i t  is said : "It  i~ immaterial n hether the corltractor had bcen paid u p  in 
full for  work clonc to the time notice n a s  filed by the inaterialman. The 
fact that  he continued to work under the same contract for the exterior 
of the building and thereafter was paid $3,262for work done under the 
.aid contract \\ill  make the fund thereafter carrwd subjert to thc Inn- 
t e~ ia ln~nn ' s  lien. Brick Co. v. Pullcjl, 168 N. C., 371, 84 S. E., 513." 

The instant case is readily distinguishable from l ? l ~ t f ) . ~ c  Co. v.  Elec- 
tric C'o., 19'7 S. C., 405, 1-29 S. E., 853. I n  that  caw, no payment for 
work done OII  the building, under the contract, after reccipt of notice, 
v a s  made by the owner, whereas in the instant case, the jury found 
upon defendant's admission that  he paid to the contractors, after notircl 
hy plaintiff of its claim, a sum ill escess of the amount of thc chin] .  
The fact that  the nork  for nrhich these p a p e n t s  Irere made n a s  don? 
after notice. is immaterial. The n o r k  was done by the contractors, 
under the contract, arid the payinc~itq werc made for this nork.  The 
contractors did not abandon the contract until after this work \\as doue, 
and until nftcr these payme~~t r :  vere  made. See X f g .  Co. c. Blaylock,  
192 K. C., 407, 135 S. E., 136, xlierr  it  is said:  "The policy of the lie11 
law is to protect subcontrnctor,s and laborers against loss for labor done 
and materials furnished in  building, repairing or altering any house or 
other improvement on real estate, to the extent of the balance due the 
original contractor at the time of notice to thc on ner of claims therefor, 
but i t  is not provided that  the o m m  shall hc liable in excess of the 
contract price, unless he continue to pay after notice of claim from the 
subcontractor or laborer, and then only to the extent of such payments 
after notice." C. S., 2438. 

N o  error. 

T O W S  O F  ROCKIXGHAM 1.. XRS. QUEEN COLET. 

(Filed 19 November, 1930.) 

Pleadings A c-Motion to be allowed to amend is addressed to discre- 
tion of trial court, and his disposition thereof is not reviewable. 

As to whether a party to an action be allowed to amend his pleadings 
is ordinarily a question dirccted to the discretion of the trial judge and 
not reviewable on appeal. 

APPEAL by plaintiff from N c E l r o y ,  J., at  Ju ly  Term, 1930, of RICH- 
MOND. Affirmed. 
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Jr. ('. X c L e o d  for appel lant .  
.T. ('. P r d h w r y  for appellee. 

PER C ~ K I A N .  This is an action to recover $705.63 as assessments on 
the defendant's abutting lot for improvements made by the plaintiff in 
1914 on Washington and Randolph streets. The defendant denied lia- 
bility and pleaded the statute of limitations. When the case was called 
for trial the plaintiff made a motion to amend its complaint by pleading 
chapters 309 and 326 of the Private Laws of 1911. The motion was 
denied and the plaintiff excepted. 

The appellant admits that the action cannot be maintained unless the 
anle~~dinent is allowed. Whether a pleading shall be amended is ordi- 
narily a matter within the discretion of the judge or the trial court, and 
the exercise of discretion is not reviewable except for palpable abuse. 
Gordon c.  Gas Co., 178 S. C., 135. We find nothing in  the record 
which tends to indicate an abusc. of discretion by the judge who presided 
at  the trial. Judgment 

ilffirmed. 
- -- -- - - - 

BhSliETEIild STORES, INC., V. W. T. SHEL1.'OS. 

(Filed 26 Kovember, 1930.) 

Landlord and Tenant B d-Whether fire had rendered leased property 
unfit for occupancy held question for jury in this rase. 

Where, in an action on a lease contract providing that the lease should 
tcrmiiinte if the premises were destroyed or renderecl unfit Tor use and 
uccupancy by fire, the evidence discloses that the lessor, upon the hap- 
pening of a Are in the building, immediately notified the lessee that lle 
would malie the uecessary repairs, and made the repairs and tendered the 
premises to the lessee within fire days  after the lessee had surrendered 
the ke)s, and there is conflicting evidenre as to whether the premises 
were di~mnged by the fire to such rin estent as to render them unfit for 
use ant1 ~ c c n y n i i c ~ y ~  Hcld .  an  instruction that a building is rendered 
unfit 'for nccnpallcy when it is damaged to such an estent that it is 
unfit for carrying on the business of the lessee and cann3t be restored to 
a fit condition without unreasonable intei~uption of the business, is cor- 
rect, and the lessre'q eswption thereto cannot be sustained. 

APPEAL by plaintiff from C(emenf,  J., at June Term, 1930, of 
FORSYTTT. Reversed. 

This action to  recover of the defendant the sum of $650, rent due 
under a lease from plaintiff to defendant, for the months of July and 
Bugust, 1929, was begun and tried in the Forsyth County Court, before 
Efird, J., and a jury. 

On 21 February, 1927, plaintiff leased to defendant, for a term of 
four years, beginning on 15 March, 1927, and ending on 15 March, 
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1981, a certain portioii of s store building located in the city of Winston- 
Salem, S. C. The l ~ a s c  iq in writing, and contains paragraphs as fol- 
lows : 

"2. The lessee agrees to furnish at  his o~vn expense, light, heat and 
water necessary for the occupancy of t h ~  building and to make no un- 
lawful use of the premises, to keep the same clean and attractive in 
appearance, and to deliver the premises to the lessor at  the end of the 
time in as good condition as the same is at the present time, ordinary 
wear and tear, fire and unavoidable casualties escepted." 

"5.  I t  is further agreed that if the building be destroyed or rendered 
unfit for use and occupancy by fire or other casualty, during the twin 
of this lease, it shall thereupon terminate." 

Defendant entered into possession of the premises described in the 
lease, and paid the rent as stipulated therein until 1 July, 1929. He 
has failed and refused to pay the monthly rentals which have accrued 
since said date, contending that the lease terminated on 15 Junc, 1029. 
under the provisions of paragraph 5. 

On 15  June, 1929, there was a fire inside the store building described 
in the lease. This fire did not destroy the building. Holes mere burned 
in the floor in the rear of the building and the walls and ceiling were 
injured by smoke. Some of the fixtures in the building, which was used 
by the defendant as a shoe store, were burned. Plaintiff immediately 
notified the defendant that it would have the building repaired, as soon 
as the defendant had adjusted his claims for loss and damage under his 
policies of insurance. Within about five days after defendant delivered 
to the plaintiff the keys to the building, the repairs were made, and the 
building tendered to the defendaut, who declined to rGnter into pos- 
session. 

I t  is stipulated in  the lease that the monthly rental for the premitcs 
describcd therein from 15 March, 1928, to 15 March, 1931, shall be 
three hundred twenty-five dollars, payable in advance. 

The issues submitted to the jury were answered as follo~vs: 
"1. Did the plaintiff and defendant enter into the lease mentioned 

in the complaint, bearing date 21  February, 19272 Answer: Yes (by 
consent). 

2. Did the defendant fail to pay the rent for the months of July  and 
,lugust, as alleged in  the complaint? Answer: Yes. 

3. I f  so, was said building destroyed or rendered unfit for use and 
occupancy by fire or other casualty? Answer : No. 

4. What amount, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $500." 

Upon the verdict it was ordered, adjudged and decreed "that the build- 
ing occupied by the defendant was not destroyed by fire, or rendered 
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uufit for usc and occupancy by the fire or other casuajty; and that the 
plaintiff recover of the defendant the sum of $500 and the costs of this 
action to bo taxed by the clerk." 

From thiq judgment defendant appealed to the Superior Court of 
Eorsyth County, assigning errors based on esceptions duly taken during 
the trial in the Forsyth County Court. 

Upon the hearing of defendant's appeal in the Superior Court, certain 
of his assignments of error were sustained. 

Prom judgment remanding the action to the Forsyts. County Court, 
for a new trial, plaintiff appealed to the Supreme Court, assigning as 
error the rulings of the judge of the Superior Couri; on defendant's 
assignnients of error based on his exceptions taken dueing the trial in 
the Forsyth County Court. 

lJart.ish Le. Deal for plaintifl. 
Ratdi,ff. H u d ~ o ? ~  & Ferrelb for def endanf. 

CUSAOR, J. With respect to the third issue submitted to the jury at  
the trial of this action in the Forsyth County Court, the judge presiding 
in said court instructed the jury as follo~vs : 

"The court instructs you, gentlemen of the jury, that under a lease 
of property for the purpose of carrying on therein a store of a certain 
kind, providing that if the building should be destroyed or rendered 
unfit for use and occupancy by fire or other casualty, it shall thereupon 
terminate, such a building is destroyed or rendered unfit for use and 
occupancy by fire or other casualty, when as a result oi a fire or other 
casualty the building is destroyed or damaged to such an extent that it 
is unfit for carrying on the business mentioned, and cannot be restored 
to a fit condition by ordinary repairs such as can be made without un- 
reasonable interruption of the business; that is, such interruption as 
n.ould cause substantial loss or damage to the busineiss from loss of 
trade or patronage due to such interruption." 

Defendant's csception to this instruction, assigned as error on his 
appeal to the Superior Court, was sustained. I n  this there mas error. 
The instruction was not erroneous. There was conflict in the evidence 
as to the extent of the damage to the building caused by the fire, the 
plaintiff contending that the damage was not sufficient in extent to 
render the building unfit for use and occupancy, the deftmdant contend- 
ing to the contrary. I t  was the duty of the court, in this situation, to 
instruct the jury as to the lam applicable to  the facts as the jury should 
find them from the evidence. We think the instruction given to the 
jury by the court mas correct. 

Under the provisions of paragraph 2 of the lease, tho defendant, as 
lessee, was under no obligation to repair the damage to the building 
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caused by the fire. This obligation was, by implication, at  least, on the 
plaintiff, as lessor. See J1ile.s v. Walker, 179 N .  C., 479, 102 S. E., 
884. The lease was not terminated by damage caused by the fire, under 
the provisions of paragraph 5, unless the damage was such as to render 
the building unfit for use and occupancy for the purposes of the lessee. 
If the damage could be repaired within a reasonable time, resulting in 
no substantial loss to the defendant as lessee, the lease could not be 
declared terminated by either the lessor or the lessee, under the provi- 
sions of paragraph 5. This is a reasonable rule, just to both lessor and 
lessee. We think i t  must have been within the contemplation of the 
parties when they entered into the contract. 

The instant case is distinguishable from Ragan v.  Labovitz,  195 
N. C., 616, 143 S. E., 2. I n  that case the jury found that the leased 
premises mere rendered unfit for use as a department store by fire. I t  
was held that the result of this finding was not affected by the further 
finding that the damage to the building Tvas such as could be and was 
repaired within a reasonable time after the fire. The interpretation of 
the provisions of the lease to the contrary was incorrect. I n  the instant 
case, under a correct instruction as to the law, the jury found that the 
building was not rendered unfit for use and occupancy by the fire. 
Archibald v. Swaringen, 192 N. C., 756, 135 S. E., 849, is distinguish- 
able from both the Ragam case and the instant case. I t  appeared from 
the pleadings and from all the evidence in  that case, that the lessor 
repaired the damage pursuant to a parol agreement between the lessor 
and the lessee, entered into subsequent to the discovery of the crack in 
the dam, through which the water escaped from the swimming pool. 

The instruction i n  this case, which we hold to be correct, is in accord 
with the law as declared in Wolf f  v. Turner, 6 Ga. App., 366, 63 S. E., 
41, cited in note on page 1101 of Anno. Cas., 1913A. 

Defendant further excepted to the form of the judgment rendered in 
this action by the Forsyth County Court, and on his appeal to the 
Superior Court assigned as error the adjudication therein "that the 
building occupied by the defendant was not destroyed by fire, or ren- 
dered unfit for use and occupancy by fire or other casualty." 

The judge of the Superior Court remanded the action to the Forsyth 
County Court, for a new trial, and for that purpose set aside and 
vacated the judgment. There was, therefore, no specific ruling on this 
assignment of error. We think, however, that the adjudication has no 
other or further effect than the answer of the jury to the third issue. 

There was error in the judgment of the Superior Court. For  this 
error the judgment is reversed, and the action remanded to the Superior 
Court of Forsyth, in order that judgment affirming the judgment of the 
Forsyth County Court may be entered. 

Reversed. 
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J .  8. JORDAX v. MRS. LYDIA McKENZIE. 

(Filed 26 November, 1930.) 

1. Process B f-Return of process by sheriff showing service is p r h  
facie evidence of service, but is rebuttable. 

A summons returned by the sheriff showing service is prima facie 
evidence that i t  had been served, but it  is not conclusive, and t h r  con- 
trary may be shown by clear and unequivocal evidence. 

a. Judgments K d-Remedy to set aside jud-ment for, fdlure to serve 
summons is by motion in original cause when record shows sheriff's 
return. 

Where it appears by record that the sheriff's return ~ j h o ~ s  that n sum- 
mons has k e n  served on the tlefcndant, and the defendant contends to 
the contrary that in fact it  had not been served, the d2fendant's remedy 
is by nlotion in the cause, and when it appears of record that  no summonb 
has been served, his remedy is by indelxLndenr action, nnd in such in  
stances the judgment is subject to collatcwl attack. 

3. Appeal and Error K a-Upon failure of court to find facts on motion 
to set aside judgment for failure of service the mse will be remanded. 

Where a judgment by default has been entered against :I defendant by 
the clerk for the want of a n  answer, and thereafter the defendant has 
died and his administrator moves the court to set it  irs de on the ground 
that  the sherib's return of service was not in truth and fact correct, autl 
that the summons had not been served, and offers sufficient evidence to 
sustain his motion, it is the duty of the Superior Court judge hearing and 
determining the matter to set out in his judgment denying the motion hia 
findings of fact with his conclusions of law, and nn nrper~l the case will Iw 
remanded when he has failed to do so. 

APPEAL by D. A. McKenzie, administrator  of Miss. Lydia  McKenzie, 
t h e  defendant, f r o m  Bmhi l7 ,  J., a t  M a r c h  Term,  1330, of MOORE. 
Remanded. 

T h i s  i s  a n  act ion to recover of t h e  defendant  t h e  s u m  of $341.25, dam- 
ages f o r  breach of t h e  covenant of seizin contained i n  a deed by  which 
the  defendant  conveyed t o  t h e  plaintiff t h e  l and  described therein. 

The action was begun i n  t h e  Superior  Cour t  of Moore  County  on  
22 March,  1928. O n  Monday,  30 April, 1928, judgment  b y  defaul t  
final w a s  entered b y  t h e  clerk of said court. I n  said judgment i t  is  
recited t h a t  i t  appeared t o  t h e  court  t h a t  the  summon3 a n d  the com- 
plaint,  d u l y  verified, had  been d u l y  served on t h e  defendant  by the  
sheriff of Scot land County, on  24  March,  1928, a n d  t h a t  n o  answer o r  
o ther  pleading h a d  been filed by  t h e  defendant. I t  wa6l thereupon ad- 
judged, o n  motion of t h e  plaintiff t h a t  plaintiff recover of t h e  defendant  
t h e  s u m  of $341.25, with interest a n d  costs. 
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Since the rendition of the judgment by default final in  this action, the 
defendant, Mrs. Lydia McEenzie, has died. Her son, D. A. McEenzie, 
mas duly appointed her administrator on 11 March, 1930. 

On 22 March, 1030, after notice to plaintiff, the said D. A. AIcEenzie, 
administrator of Mrs. Lydia McKenzie, the defendant, moved in the 
action before the clerk of the Superior Court of Moore County, that 
the judgment by default final be set aside and vacated, on the ground 
(1) that the summons herein was never served on the defendant, Mrs. 
Lydia McEenzie, notwithstanding the return thereon to the contrary; 
and ( 2 )  that in any event, upon the cause of action alleged in the com- 
plaint, plaintiff mas not entitled to judgment by default final, but at  
most only to judgment by default and inquiry. 

From the order of the clerk, denying his motion, the said D. A. 
XcEenzie, administrator of Mrs. Lydia NcKenzie, appealed to the 
judge of the Superior Court, holding the courts of Moore County. 

At the hearing of said appeal at  March Term, 1930, of the Superior 
Court of Moore County, evidence was offered by the said D. A. McEen- 
~ i e ,  administrator, tending to show that on 24 March, 1928, the day 
on which i t  appears from the return thereon, that the summons ill this 
action was served by the sheriff of Scotland County, Mrs. Lydia 
XcKenzie, the defendant, was at  the home of her son, D. 11. McKenzie, 
in Scotland County; that on said day the said defendant mas confined 
to her bed, suffering from a disease, which soon thereafter caused her 
death; that because of said disease, she mas at times delirious, and 
incapable of understanding the purpose and effect of the service of a 
summons; that her condition, both physical and mental, on said day, 
was made known to the deputy sheriff, who had come to her son's home 
to serve the summons and complaint in this action; that at  the request 
of defendant's son, the deputy sheriff did not read or undertake to 
read the summons to Mrs. Lydia McKenzie, or leave with her a copy 
of said summons or complaint; that a copy of the summons and com- 
plaint x a s  left by the deputy sheriff with the son of Mrs. Lydia 
McEenzie, who undertook to deliver the same to the defendant as soon 
as she should be capable of understanding the purpose and effect of the 
same; and that from said date to the date of her death, shortly there- 
after, Mrs. Lydia McKenzie was continuously incapable, because of her 
disease, of understanding either the purpose or effect of the service of 
a summons, and for this reason, licr son did not deliver the copies of 
the summons and complaint to her. The only evidence offered by the 
plaintiff mas the return on the summons, from mhich i t  appeared that 
the summons had been duly and regularly served on the defendant by 
the sheriff of Scotland County, on 24 March, 1928. 
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At the conclusion of the hearing judgment was by the judge 
presiding, denying the motion of D. -1. McRenzie, administrator, and 
affirming the order of the clerk. 

The only fact set out in the judgnlent as found by the judge, with 
respect to the service of the summons, is as follows: *'That the summons 
herein appears to haye been duly and regularly served." 

The judge did not pass upon the contention of D. A,. McKenzie, ad- 
ministrator, that on the cause of action alleged in the complaint, 
plaintiff was not entitled, in any event, to n judgment by default final. 
He  concluded only that "by the default judgment rendered substantial 
justice has been done, and the motion therefore is denied." 

From the judgment denying his motion, and affirming the order of 
the clerk, D. A. McKenzie, administrator of Xrs.  Lydix McKenzie, the 
defendant, appealed to the Supreme Court. 

L. L3. Clegg f o r  plaiati f .  
I lenry Srazuell for defendant. 

COXNOR, J. Wlicre it appears on the record, as in ihe instant case, 
that the summons in an action was duly served, and the defendant 
alleges that in  truth and in fact the summons was not se r~ed ,  as appears 
by the return thereon, and on this ground the defendant prays that a 
jutigrnent by default be set aside and vacated, his remedy is by a motio~i 
in the cause, and not by an independent action; it is ctherwisc, where 
it appears on the record that no summons was ever served on the de- 
fendant. I n  the latter case the judgment is subject to collateral attack, 
whereas in  the former case the attack must be direct, and made by 
motion in the action in which the judgment was rendeied. This prin- 
ciple is stated by Walker, J., in Stocks v. Stocks, 179 N .  C., 283, 102 
S. E., 306, and is approved as stated by A l l m ,  J., in Caviness v. Hunf. 
180 N. C., 384, 104 S. E., 763. 

The return of a sheriff or other officer to whom a summons was 
directed for service, shoving that the summons has been duly served on 
the defendant, while prima facie sufficient to show that the summons 
has been served, is not conclusive. The contrary may be shown by 
evidence which is clear and unequivocal. Long v. Town of Rockingham, 
187 N. C., 199, 121 S. E., 461. 

I n  the instant case, it does not appear from the jud,;ment that the 
judge has found the facts involved in the contention of appellant that 
the summons was not in truth and in fact served on defsndant, or that 
the judge has passed upon or decided the question of lzw involved in 
the contention that upou the cause of action alleged in the complaint, 
plaintiff was not entitled, in  any event, to judgment by default final. 
The action is therefore remanded, with direction that the judge find 
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thc facts  f r o m  t h e  e ~ i d e n c e  and  set them out  i n  h i s  judgment, and  if 
he s l ~ a l l  find t h a t  t h e  summoris was i n  t r u t h  and  i n  fact  du ly  served on 
the defendant, as appears  by t h e  re tu rn  thereon, wi th  direction tha t  he  
pass upon  a n d  decide the question involved i n  t h e  motion, whether on 
tho allegations of t h e  complaint,  the  plaintiff was  entitled to judgment 
by defaul t  final. I t  is so ordered. 

Remanded. 

(Filed 26 November, 1930.) 

1 .  Electricity A a-Electricity is an intrinsically dangerous force and re- 
quires frequent inspwtion. 

Electricity is  :i most deadly and dangerous polver and requires frequent 
ins~ection and unremitting diligence on thc part of those who furnish i t  
for ube. 

2. Master am1 Servant I3 a-Instruction that liability of owner letting 
work to independent contractor was that of master held error. 

Wllt~rc~, in an action against an employer and the owner of a mill 
for injuries received by an employee in the construction of an a d d i t i ~ ~ ~  
thereto, the evidence discloses that  the emplo~er  was ,111 iudependent con- 
tractor, and that  his foreman ordered the plaintiff employee to roll up a 
piece of wire connected to the wiring of the mill, ant1 used for Iiqhtin:: 
the addition for the use of the worliers, and that this lighting cquil)mtsi~t 
wan furnished by thc owner, ant1 that the employee, in : ~ t t c m p t i n  to 
remove the wire, mas shocked and injured by reason of in111ropc.r insula- 
tion, and thnt he had not been I\-arned thnt the wire was charged with 
current: Held, the owner was under duty to exercise reasona1)lt~ care to 
see that thc  wire was properly insulatcd, and the contractor was under 
duty to exercise like care to see that in rolling the wire the employee 
was not unduly esln~scd t o  danger, but an instruction that between the 
o\mer and the rmploxce there existed the relation of master and servant 
is reversible error to the on-her's prejudiccl : is  depriving it  of the defense 
to which it  wns entitled. 

APPEAL by defendants f r o m  Johnson, Special Judge, a t  F e b r u a r y  
Term, 1930, of ROCKINGHAM. N e w  tr ia l .  

Civi l  act ion to  recover damages f o r  personal i n j u r y  i n  which t h e  
issues of negligence, contr ibutory negligence, a n d  damages were an- 
swered against  t h e  defendants  and  i n  which judgment  was  given i n  
favor  of t h e  plaintiff. 

H.  L. Fugge and Glidewell, D u n n  d2 Gwyn for pla,i.ntiff. 
R ing ,  Sapp d2 King for Carolina Gotton and Woolen Mills. 
J .  Harnptoa Price for John Smith. 
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ADAMS, J. The defendants made a contract in  w r i i n g  by the terms 
of which John Smith was to build a warehouse for his codefendant at  
an agreed price. I n  his brief the plaintiff admits that Smith was an 
independent contractor for whose negligence the Carolina Cotton and 
Woolen Mills is not liable unless the work to be done by Smith was 
inherently dangerous or unless the company furnished instrumentalitiea 
for doing the work which were inherently and necessarily dangerous. 
Denny v. Burlington, 155 N. C., 33; Hopper v. Ordway, 157 N. C., 
125; Greer v. Construction Co., 190 N. C., 632; Drake v. Asheville, 194 
N. C., 6. 

Tho plaintiff testified that he had been employed by Grubbs, who 
was working under Smith; that at  the time of the injury Smith was 
engaged in building a storage warehouse for the Carolina Cotton and 
Woolen Mills; that Smith's foreman instructed him to take down a 
wall which stood between the old building and the new; that while doing 
this work he found a wire laid on nails along the wall and mas instructed 
by the foreman to remove i t ;  that he had not been wai-ned and did not 
know that i t  was charged with electricity, and that in rolling it up he 
came in contact with an uninsulated section of it and was thereby 
shocked and seriously injured. 

There is evidence that the wire in question was a part of the electric 
system operated by the Carolina Cotton and Woolen Mills, and that i t  
was connected by the company's electrician with a wire in  the old build- 
ing and extended to the one under construction. The company put it 
up to enable the contractor to have lights while pouring cement and to 
use drills in boring holes in  the woodwork. Several drills were used 
for this purpose, one or two of which were furnished by the company. 
Here, then, was an instrumentality furnished, not bj th,? contractor, but 
by the company. Was i t  inherently dangerous? I f  it was, the company 
cannot escape liability merely on the ground that Smith was an inde- 
pendent contractor. 

The erection of a warehouse is not intrinsically dangerous, but elec- 
tricity "is the most deadly and dangerous power recognized as a neces- 
sary agency in developing our civilization and promoting our comfort." 
Mitchell v. Electric Co., 129 N. C., 166. The danger it involves requires 
frequent if not constant inspection and unremitting diligence on the 
part of those who furnish it for use. Shaw v. Public Service Corpora- 
tion, 168 N. C., 611. The law exacted of the company t.ie duty of exer- 
cising reasonable care to see that the wire was properly i wulated; and i t  
imposed upon the contractor the duty of exercising like care to see that 
in rolling the wire his employee was not unduly exposed to danger. 
Cotton v. R. R., 149 N. C., 227; O'Brien v. Parks Cramer Co., 196 
N. C., 359; Paderick v. Lumber Co., 190 N. C., 308. 
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The trial judge instructed the jury in reference to the first issue upon 
the theory that Smith was not an independent contractor and that 
between the company and the plaintiff there existed the usual con- 
tractual relation of master and servant. S s  the plaintiff admits, this 
was erroneous. When it is sought to bring the relation existing between 
a party who furnishes instrumentalities and an employee of an inde- 
pendent contractor within the principle stated in Padem'ck v. Lumber 
Co., supra, the law as therein declared should be applied-not merely 
the lam arising out of a contract of employment. The instruction de- 
prived the company of the defense to which i t  was entitled and prob- 
ably misled the jury as to the law with respect also to Smith. 

We cannot hold upon the record evidence as a matter of law that the 
plaintiff was guilty of contributory negligence. 

New trial. 

'L'I-IE ENGIJISH I )RUG COMPANY v. FRED 11. HELMS AND HIS WIFE, 
ESTELLE HELMS. 

(Filed 26 November, 1930.) 

I ~ n d l o r d  and Tenant B &Under facts of this case lessee was entitled 
to recover under agreement for payment by lessor of cost of heat- 
ing plant. 

Where under a written contract the lessee installa a heating plant in 
the leased premises whereby the lessor agrees to pay him the amount hr 
paid therefor at the expiration of the lease, and accordingly the lessee 
makes demand for this exact amount, which is not disputed, further 
stipulations in the lease contract that the parties shall agree upon the 
cost of the heating plant "and place the same in writing" is not pre- 
requisite to the lessee's right of recovery in his action for the actual 
cost of the plant. 

APPEAL by defendants from McElroy, J., at August Term, 1930, of 
UNION. No error. 

This is an action to recover of the defendants the sum of $1,672.67, 
the amount expended by plaintiff for the installation of a steam heating 
plant in a building owned by defendants, and occupied by plaintiff, 
under a lease from defendants. The steam heating plant was installed 
in said building, during the term of the lease, pursuant to a provision 
therein as follows : 

"It is further agreed, and the parties of the first part hereby consent 
that the party of the second part may, if i t  should see fit at  any time 
during the lease period, put in  steam heat in said building, and if it 
does put steam heat in  said building, i t  shall bear all expense thereof, 
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DRUG Co. v. HELMS. 

but shall submit said expense to the parties of the first part so that they 
will know the exact cost thereof, and at  the end of said lease period, 
or at  the end of any renewal of said lease-should the same be renewed- 
the parties of the first part agree and bind themselv3s to pay to the 
party of the second part, when the said party of the second part termi- 
nates the occupancy of said premises, a t  the end of this lease period, or 
any renewals, or extensions thereof, the exact amount that i t  cost the 
party of the second part  to put in said steam heating plant, without 
interest. I n  order that there may be no misunderstancing in  regard to 
the cost, when the same is installed-if the party of the second part 
installs the same-the parties shall agree upon said figures and place the 
same in  writing.'' 

The terms of the lease expired on 1 January, 1930. The lease was not 
renewed or extended. This action was begun on 7 January, 1930. 

The uncontradicted evidence offered by the plaintiff showed that 
plaintiff installed a steam heating plant i n  the building while the lease 
was in force, and expended for such installation the sum of $1,772.67. 
Thereafter the plant was damaged by fire. Plaintiff collected from an 
insurance company the sum of $100, in full settlemenl of its loss and 
damage, which sum it applied as a credit on the amount which i t  had 
expended for the plant, leaving a balance of $1,672.67. 

There was no evidence tending to show that at  the time the steam 
heating plant was installed, plaintiff submitted to defendants the exact 
cost of said plant, although all the evidence showed that defendants were 
advised of the purpose of plaintiff to install the plant, and were con- 
sulted as to the cost of same. 

Plaintiff did not allege in  its complaint or offer evidence tending to 
show that plaintiff and defendants agreed in writing or otherwise as to 
the cost of the plant prior to the commencement of the action. 

The issue submitted to the jury was answued as follovs: 
"In what amount, if any, are defendants indebted t o  the plaintiff? 

Ilnswer : $1,672.67." 
From judgment that plaintiff recover of the defendants the sum of 

$1,672.67, with interest from 18 August, 1930, and the costs of the 
action, defendants appealed to the Supreme Court. 

John C. Silces for the plaintiff. 
Va,m, d2 Millilcin for d e f m b t s .  

CONNOR, J. Under the provision in  the lease, on whkh the cause of 
action alleged in  the complaint is founded, as correctly construed in 
the court below, the defendants are liable to plaintiff for the amount 
expended for the installation of the steam heating plant in  defendant's 
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building. This  liability is not dependent upon the subnlission by the 
plaintiff to the defendants at the time the plant x-as installed, of the 
exact amount of its cost, nor upon an  agreement in  writing between the 
parties, prior to the cominencemeilt of the action, as to said amount. 
Se i ther  such submission, nor such agreement is a condition precedent to 
the right of plaintiff to recover in this action. The  principle stated in 
Wade u. Lutferloh, 196 N. C , 116, 144 S. E., 694, and cases cited therein, 
and relied on bv tlr,fendants, although IT-ell settled, has no app1ic:ition in 
the instant case. 

The  defendants agreed and bound themselres to pay to plaintiff, when 
$ahtiff surrendered possession of their building, including the steam 
h e a t k g  plant installed therein by plaintiff, a t  its own expensc, the 
exact amount of the cost of said plant. All the cridence showed a 
substantial compliance by the plaintiff with the provision that  i t  should 
submit to defendants the exact amount expended hy i t  for the plant. 
It is manifest that  plaintiff could not agree in  writing as to such amount 
without the concurrence of defendants. It is apparent that  there i s  no 
rontrowrsy betneen the parties to  this action as to the amount actually 
vxpended by plaintiff for  the stcam heating plant. 

Defendants' assignments of error based on their contention that  plain- 
tiff is not entitled to recover in this action cannot be sustained. 

There was no error in the judgment sustaining plaintiff's demurrer 
ore frnus to the counterclaim of defelldants. This counterclaim is  
founded on a tort, while the cause of action alleged i n  the complaint is  
founcled on a contract. The tort alleged does not arise out of and has 
no relation to the contract or transaction alleged i n  the complaint. 
C. S., 521. See Thompson v. Bucham-n, 195 X. C., 155, 141 S. E., 580; 
IE. R. v. I\'ichols, 187 N .  C., 153, 120 S. E., 819. 

We find no error on this appeal. The judgrnent is affirmrd. 
No error. 

R. E. SURIihTT v. GEORGE E. DENNIS ET AL 

(Filed 26 November, 1930.) 

Cemeteries B a-Where it is found upon supporting evidence that use of 
land as cemetery would endanger public health such use may be 
enjoined. 

The facts fourid by the trial judge in his order, supported by evidence, 
restraining the use of lands for a cemetery for the reason of injury to 
health of those living near and of special injury to the plaintiff are con- 
clusive upon the Supreme Court on appeal, and the order will be sustained 
in equity on the ground that t11e Ian- ccall~~ot afford an adequate remedy 
in awarding damages. 
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.~I'PEAL by defendants from h'chenck, J.. at August Term, 1930, of 
O~ILFORL). Affirmed. 

This is an  action to restrain the defendants from using the land de- 
scribed in the complaint as a cemetery for the burial of the dead, on 
the ground that such use of said lnnd will constitute a public nuisance, 
causing plaintiff, who resides on land owned by him and located within 
a short distance from said land, special damages. 

The action was heard on motion of plaintiff that defendants show 
cause nhy  a temporary restraining order theretofore issued therein 
should not be continued to the hearing. 

From judgment on the facts found by the court that the temporary 
restraining order be continued to the hearing, in accordance with the 
motion of the plaintiff, the defendants appealed to the Supreme Court. 

b'razier iZ- E'razier fov plaintifl. 
1 .  M.  Scarhorough awd King, h'app iZ- Ring for defendanis. 

COXNOR, J .  EIroru the affidavits and other evidence offered at  the 
hearing, the court found as a fact that the health of the plaintiff, and 
of other residents of the community in which the land described in the 
complaint is located, will be injured by the use of tht: said land as a 
cemetery for the burial of the dead. There was evidence in support of 
this and other findings of fact, upon which the judgment mas rendered. 
The findings of fact which are set out in  the judgmeni, as required by 
C. S., 569, will therefore not be disturbed. Boarcl of dealth v. Lewis ,  
196 N. C., 641, 146 S. E., 592, and cases cited therein. 

I n  Clark v. Lawrence, 59 S. C., 83, the principle oi  law applicable 
to this appeal is stated by Ba,ttle, J., as follows: "Whenever, then, it can 
be clearly proved that a place of sepulture is so situated that the burial 
of the dead there mill endanger life or health, either by corrupting the 
surrounding atmosphere, or the water of wells or springs, the court will 
grant its injunctive relief upon the ground that the act will be a nuisance 
of a kind likely to produce irreparable mischief, and one which cannot 
be adequately redressed by an actiou at  law." This principle is ap- 
proved in Board o f  Health v. Leuis, 196 S. C., 641, 146 S. E., 592. 
I n  that case i t  is said: "While, therefore, a cemetery in  which the dead 
have been and will be buried, is not a nuisance per se, it may be shown 
that a particular cemetery, by reason of facts and circumstahes affect- 
ing it, is a nuisance, and upon such showing, an injunction will be 
decreed, permanently enjoining and restraining the burial of dead 
bodies in such cemetery. I n  an action for such injun~:tion, upon the 
finding by the judge that the cemetery or burial ground is and will con- 
tinue to be a nuisance, a temporary restraining order will be issued, and 
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a f te r  hear ing  upon  due notice to clrfentlants, the order  ~ ~ i l l  bc continued 
to t h e  final hear ing  when issues ar is ing upon  the pleadings  in^-olving the 
question as  to  whether  the cemetery iq :I nuisance d l  be tried and  de- 
termined." 

I t  is  generally held tha t  a Cour t  of E q u i t y  hiis jurisdiction to enjoin 
the use of land as  a cemetery, f o r  t h r  burial  of the  dead, where i t  i s  
found by t h e  court t h a t  such use will  create  a public nuisance, resulting 
i n  special damage. to t h e  plaintifl .  11 C. J., p. 56, sec. 16,  and  cases 
cited i n  notes. 5 R. C. L., p. 235, see. 3, a n d  cases cited ill notes. 

T h e  judgment  in  t h e  ins tan t  case i s  well s u p p o ~ t e d  by  the  facts  found  
by tho court a n d  is, therefore, 

Affirmed. 

(Filed 2G Kovember. 193) ) 

1. Deeds and Conveyances D a-Construction of deed in this case held 
properly submitted to the jnry. 

Wl~ere the defendant is the owner of Inntls aloup the Ocean front anti 
rnter:: possession under his deed which gives the right of ingress and 
egress over lands extending westward to a "Banks Channel" to cease 
whenever the grantor should open and establish streets or alleys estelrd- 
in? from "Hanks ('h:ii~nel" to the Ot<ean ritl1c.r to the north or south of tllr 
j)re~nisc,s convc.verl : Held, the espresricni "to t h ~  north or south of the 
premises." with reference to the streetq or i11lt.y~ coutemplated, is am- 
biguolis a s  to their location, leaving the question of their locatioi~ for the 
jury, ;111d an iustruction that the s t r ~ t s  or iillfy-s o~enccl LID rnust hirrc 
been contiguous to defendant's lots or rc.xson:~hly near therc8to so :IS to 
makc. i t  reasonably conveniel~t to the owners to pass to the 0ec :~n  or Soun~tl 
is not error to the defendant's prejudice, and defendant'? rtqurst for a 
dircctetl rerdict ill  his f :~ror  :IS :I nli~ttcr of law was  properly d ~ l i i ~ d .  

2. Adverse Possession A  party taking possession under deed and 
later claiming adversely rimy not tack prior adverse possession of 
another. 

IVhere a grantee of lots ellrers posst~snion rnldcr a deed giving him the 
right of ingrehs and egress over other lands of the o ~ n c r  to terminate 
upon the opening of streets or alleys, he, taking in accordance with his 
conveyance may not tack the possession of n prior adverse possessor who 
did not take under these conditions, in claiming title by twenty gears ad- 
verse possession. 

3. Adverse Possession A f-Where deed grants easement over lands the 
grantee may not claim right adversely until termination of easement. 

IVhere the grantee of lands enicrs possession of certain lots of land 
~nider  n dwd cirinq 11im the rlqht of ingress, and egress over other lands 
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i ~ f  the gxntor until the 11npl)ening of a n  event that will make such right 
nnnrce.;sary : Held, until the llnppe~iing of that event orly n permissive use 
of the 1:md for the purpows stated is acquired by the :rantee, ant1 where 
he claims the right by adverse posses+x~ his possession mill not be held 
to be adverse until he has clo~le some opPn or overt ac3t anminting to an 
i~ssertion of tlie right by him adversely or until the event thnt w:is to 
terminate his easement under tlie deed has happ~ned. 

CLARI~SOX. J . ,  dissenting. 

.ZITE.IL by defendants from C;md?y, J., at  December Term. 1929. of 
SEW H L ~ s o r ~ n .  N o  error. 

Upon the allegations in his complaint the plaintiff prayed that  h e  be 
adjudged the ovner  of certain lots in Trightsvil le  Reach and that  thr  
defendants' claim thereto be declared a cloud upon his title. The  plain- 
tiff waived his  dcmand for damages and only t ~ o  issues were submitted 
to the jury:  

1. I s  the plaintiff the omner of the record title to thc, lands in  contro- 
versy, being the lands lying to the west of lots 23 and 24, and included 
within the extended northerly and southerly lines of sa d two lots to the 
sound, as indicated on the plat offered in ericlence? 

2. Havc the clefemlants been in the open, notorious. hostile and 
adverse possession of said lands, claiming the same F S  their own for 
tn-enty years nest he for^ the commencement of this action, as alleged 
in the answer? 

B y  consent of the defendants the court answered the first issue in  the 
affirmative; to the second, the  jury responded ('No." I t  was thereupon 
adjudged that  the plaintiff is tlie owner of the land in controversy and 
that a writ issue evicting the defendants and putt ing the plaintiff in 
possession. 

I t  is admitted that  the defendants are the o\rners of lots 23 and 24 as 
represented on the map. Thesc lots are situated betwwn the Atlantic 
Ocean on the east and the right of way of the Wilmington Seacoast Rail- 
road Company on the west. The  land in  controversy lies to the west 
of lots 23 and 21, its northern boundary being a line represented by an 
extension of the north line of lot 24 from the right of way to Banks 
Channel, its southern boundary being a line represented to an  extension 
of thc south line of lot 23 from the right of way to the Channel, its 
eastern boundary the right of uay,  and its ~vrsterli t sunda ry  Banks 
Channel. 

On 19  July,  1893, the Wilmington Scacoast Railroad Company, con- 
veyed to Fannie s. Fishblate lots 23 and 24. together with a right of 
way on the disputed land, in the words following: "Slso the r ight  of 
way in  and over the lands of the party of the first part, lying between 
the premises hereby conveyed and Banks Channel on the west, for the 
purpose of ingress and egress; but the right of v a y  llhall cease and 
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determine whenever the party of the first part shall open and establish 
streets or  alleys extending from Banks Channel to the Ocean, either to 
the north or south of the premises hereby conveyed." The right of way 
here described is on the controverted lands; i t  is a right of ingress and 
egress granted the olrner of lots 23 and 24 and must not he confused 
with the railroad company's right of way. 

hlesne conveyances of this property. v i t h  the same p rov i s io~~  for a 
right of ingress and egress, mere duly executed and registered, and on 
26 May, 1906, E. C. Holt and his wife executed and delivered to the 
defendants John D. Bellamy and Emma A. Bellamy a deed for the 
property above described with the same provision relating to the right 
of way on the land in suit. 

The lots laid off on the map extend from tho railroad track eastward to 
the highwater inark of the Ocean; the land between the railroad track 
and Banks Chaniiel was not laid off in lots or subdivided; and no part of 
it Ria3 embraced in  thr  deeds conveying title to lots cast of the railroad. 
This land was the property of the Wilmington Seacoast Railroad Com- 
pany. Title to the land sued for was, therefore, not included in the 
deed conveying lots 23 and 24 to the defendants. 

Without objection the plaintiff offered in evidence the merger of the 
Wilmington Seacoast Railroad Company, the Wilmington Street Rail- 
way Company, and the Wilmi~igtoil Gas Light Company, forming the 
Consolidated Railways, Light and Power Company, and the defendants 
admitted that the last named company is the successor to the record 
title of the Wilmington Seacoast Railroad Company. 

The plaintiff introduced : (1 )  .A deed from the Consolidated Railways, 
Light and Power Company to the Tidewater Power Company, dated 
2 3  April, 1907, tlefendalits admitting that  the latter company is the 
successor of the record title of such property as the former company 
owned on Wrightsville Beach; ( 2 )  a deed from the Tidewater Power 
Company to the plaintiff dated 26 July, 1927. The plaintiff says that 
ill this \my he acquired title to the controverted land. Indeed, by 
consenting that  an  affirmative ansa-er be given to the first issue the 
defendants admitted that the plain ti^ has the record title. Hut i t  is 
contended by the defendants that 110 street or alley extending from 
Banks Chaiinel to the Ocean has ever becll opened and established as 
contemplated by the parties to the several deeds conveying title to lots 
23 and 24. To meet this contention the plaintiff introduced a deed, 
dated 13 June, 1927, from the Tidewater Power Company (certain mort- 
gagees joining in i ts  execution) to the town of Wrightsville Beach, con- 
veying several lots upon this conditiou : ''Provided, however, and this 
cleed is given upon the express condition that the said lots or parcels 
of land hereby conveyed to thc said party of the third part  shall he 
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opened up and used only for streets by the town of Wrightwillc Beach, 
and, in the event that the said lots or parcels of land, or any one of them, 
shall hereafter cease to be used for such streets, this deed as to such lot 
or lots of land shall be void and such lot or lots of land shall thereupon 
immediately revert to the party of the first part, its successors and 
assigns." 

Other facts material to the decision are set out in the opinion. 

Davis d! Poisson for plaimtif.7. 
E m m e t f  H. Rellamy and Georgr 1,. Peschau f o ~ .  defendants .  

ADAMS, J. I t  is essential that we bear in mind the significance of the 
issues. Only two were formulated because they involve the whole con- 
troversy. The defendants admitted that the plaintiff has the record 
title and consented that to tho first issue an affirmatin answer should 
be given by the trial court. The principal question thus left undeter- 
mined was that of the defendants' adverse possession, although there 
itre assignments of error based upon the court's refusal to dismiss the 
action, and upon the charge and the exclusion of evidence. 

The real source of the controversy is the following clauses in the deed 
under which the defendants acquired title to lots 22 and 24:  "Also the 
right of way in and over the lands of the party of the first part, lying 
between the premises hereby conwyed and Banks Channel on the west, 
for the purpose of ingress and egress; but the right of way shall cease 
and determine whenever the party of the first part ,&all open and 
establish streets or alleys extending from the Banks Channel to the 
Ocean, either to the north or south of the premises hereby conveyed." 

These clauses are in  all the deeds under which the defendants claim 
title. On 13 June, 1927, the Tidewater Power Company, which de- 
rived its title through mesne conveyances from the Wilmington Seacoast 
Railroad Company, as the defendants derived theirs, er.ecuted and de- 
livered to the town of Wrightsville Beach certain lots to be "opened up 
and used only for streets"; and on the same day the Tidewater Company 
cqonveyed to the plaintiff several parcels of land, including that which 
is in controversy. The plaintiff took his title subject to this provision. 
It is immaterial, therefore, whether the street$, if opened at all, were 
opened by the plaintiff or his predecessor in title. 

The defendants suggest that a letter written by the :nale defendant 
from Fiesole, Italy, on 10 J u i ~ e ,  1927, led to an attempt by the Tide- 
water Power Company to ope11 thc streets ill order to deprive the de- 
fendants of their r igh t  of ingress and egress. I n  viebv o f  the dates 
borne by the letter and the deed this mould seem to be iinprobable; but 
if the streets were opened and established the motive is immaterial. 
lioI/ 2'. Du~nzw, 187 N. C., 224. 
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I t  is insisted by the appellants that the strcets just referred to are 
not contiguous or so near to the defendants' property as to be available 
as a right of way from the Ocean to the Sound, and that i t  is impossible 
to open such streets without obtaining a reconveyance from the owners 
of lots 25 and 26 on the north or of lot 22 on the south of lots 23 
and 24. I n  effect this is a contention that the proposed streets must 
adjoin lots 23 and 24, or at least one of them, and that the trial court 
should have given such construction to the several deeds. This inter- 
pretation would result in very seriously impairing, if not practically 
destroying, the entire scheme upon which the sale of lots and the erection 
of buildings was founded; i t  would require the appropriation of about 
onethird the building lots for the use of streets. I t  is manifest that 
such a result was not in  the minds of the parties. For this reason, it 
may be, the defendants receded somewhat from this position by saying 
that the language of the deeds imports that the right of way should 
continue until a street or alley should be opened next to, or adjoining, 
or so near their lots as to be reasonably convenient for the owners' use 
and for the use of their guests and friends. Rut on this paint tllc 
appellants have no ground of complaint, for the judge's instruction to 
the jury was in substantial agrc,ement with this view, as is obvious from 
the following paragraph : "The language of this deed, gentlemen, from 
Holt to Mr. and Nrs.  Bcllainy, says that thc right of 11-ay grantcd iu 
said deed shall cease and determinrt uhenewr a street or alleyway shall 
be opened and established to the north or south of said lot. That means, 
1 charge you, that the s t r c ~ t  must hare been opcncd contiguous to said 
lot, and if not, so reasonably near thereto as to makc it conrcnient to 
the owners of the lot to pa i i  to the Ocean and Sound." 

I t  is said by the appcllauts that the north street or alley is 360 feet 
from lots 23 and 24, and the one on the south is distant 210 feet, and 
that his Honor, instead of submitting the question to the jury, should 
h a w  held as a conclusion of lam that neither of them was a street or 
alley i n  contemplation of the provisions contained in the deeds. 

We find no agreement or stipulation in the chain of title as to the 
proximity of the streets or alleys to the lots owned by the def~ndants.  
The deeds contain the contract of the partie?; and by the terms thereof 
they must abide. I n  the interpretation of contracts the g e n ~ r a l  rule is 
that a caourt d l  riot resort to construction where the intent of the 
parties is expressed in clear and unambiguous language; but if the terms 
are equivocal or ambiguous the jury may in proper cases determine the 
meaning of the words in which the agreement is expressed. This ele- 
mentary principle is of frequent application in ascertaining the intention 
of the parties. Porter v. Construcfion Co.. 195 N. C., 328; Patfon v. 
h m b e r  Po.. 179 N. C., 103; P a d  c. Rohr, 166 N.  C., 187; Ymnq 7%. 
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,Je,freys, 20 X. C., 357. The provision that the deferldants7 right of 
way should cease and dete~mine upon opening and establishing the con- 
templated streets or alleys was clearly expressed; but the term ('north 
or south of the premises" is ambiguons. For  the reasons above stated 
we concur in his Honor's conclusion that the ~ a r t i e s  did not contem- 
plate that the streets or alleys should necessarily adjoin the lots owned 
by the defendants, but that they should be near enougi to enable the 
defendants with reasonable convenience to no to and f ~ o n l  the Sound. " 
As previously observed, the defendants seen1 to have conceded the cor- 
rectness of this position. Thc jury were told to pass upon the question 
as preliminary or incidental to their determination of the time when the 
defendants7 alleged adrerse possession began. The question being inci- 
dental, a mere question of fact, a separate issue was not necessary. 
Railell 0. Hassell, 184 N. C., 450; Power Cn. 1,. POZCW PO., 171 N. C., 
248. Moreover. the defendants did not obiect to the issues of record or 
tender an issue addressed to the location of the streets. Thev should 
have done so if they desired to take advantage of the alleged error. 
Bank 11. Ban&, 1 9 i  N. C., 526; Drannan 2). W i l k ~ s ,  1'79 N. C., 512; 
Jlaxwell v. IlfcIvcr, 113 h'. C., 288; Portor 1.. R. R., 97 N. C., 66; 
Plements v. Rogers, 96 N. C., 248. 

The issues submitted and the ve~dict  returned indicate that the appel- 
lants rested their case principally upon the defense of adverse posses- 
sion. The defense presupposes the opening of the streetr, because up to 
the time they were opened and established the defendants' right to use 
the land had been perinissire; that is, the easement had remained per- 
missive until the defendants had committed some act sujficient in char- 
acter to point to an adverse claim. The permissive exercise of an ease- 
ment does not silently bar the owner's title. The defl?ndants cannot 
assert title under and at the same time against the plaintiff and those 
from whom his title mas deriwd. Wkitten v. Peace, 138 N. C., 298; 
Perry v. White, 186 N. C., 79; T7anderbilf v .  Chapwlan, 176 IT. C.. 11; 
Rnowden v. Bell, 159 N. C., 500. 

The plaintiff offered evidence tending to show that the rgtreets or alleys 
referred to in the deeds had not been opened and established until 1927; 
the defendants introduced deeds making provision for streets more than 
twenty years earlier. I f  the former position is correct i,he defendants7 
adverse possession could not have matured their title; and in reference 
to the latter the court charged the jury to answer the second issue in the 
affirmative if, after the streets had been opened and established, the 
defendants had continued in possession, exercising dominion and control 
over the land openly, notoriously, and adversely, claiming i t  as their 
own under known and visible boundaries for a period of' twenty years. 
The jnry found the facts to be otherwise, and returned a negative answer 
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to the second issue. The defendants' prayer for instruction with respect 
to adverse possession was properly declined because i t  disregards alto- 
gether the time when their easement in the property was to come to 
an end. 

There was no error in the exclusion of evidence offered to shop 
adverse possession by Harris and Holt, two of the defendants' prede- 
c.essors in title. I t  is elementary that the owner's title to land may be 
defeated by the adverse possession of an occupant and those under 
whom he claims for a period of twenty years, and that the privity be- 
tween successive occupants which mill permit the tacking of their pos- 
sessions is privity of physical possession not derived from or, in sub- 
ordination to the true owner. Vanderbilt v. Chapman, 172 N. C., 809. 
But for obvious reasons the defendants cannot avail thenlselves of the 
proposed testimony. I n  their answer they admit that they vent into 
possession and exercised the easement under the Holt deed immediately 
after its execution on 26 May, 1906, and they offered evidence to the 
effect that they had not purchased any lot on the west side of the Wil- 
mington Seacoast Railway, but only "an easement of ingress and egress." 
The single claim they had was the easement; they did not awert any 
other title to the disputed land at  the time of their entry. By the terms 
of the deed, in a certain event the easement was to cease. Claiming 
under the deed granting the easement, the defendants confirmed i t ;  by 
claiming the benefits they assumed the imposed burdens; they may not 
assail the deed upon which at  the same time they base their right of 
entry. Hill v. Hill, 176 N. C., 194; Fort v. Allen, 110 N. C., 183; 
Fisher v. Mining Co., 94 N.  C., 397; Curlee v. Smith, 9 1  N. C., 172; 
Leach v. Jones, 86 N. C., 404; Grandy v. Bailey, 35 S. C., 821. This is 
not a denial of their right to establish subsequent ad\erse pobsession, 
but it is a denial of their right to tack their subsequerit possession to 
the alleged adverse possession of those who occupied the property pre- 
viously to the entry of the defendants under the limitations of their 
deed. The defendants offered evidence tending to show that their pos- 
session was permissive until 1907. Their claim of subsequent adverse 
possession was presented to the jury by instructions in which we find 
no error. I t  is manifest from what me have said that the motion to 
dismiss the action was properly denied. 

No error. 

CLARKSON, J., dissenting: I am unable to agree with the majority 
opinion. I think that plaintiff's cause of action should have been dis- 
missed. I t  is elementary that to enforce a contract the agreement of 
the parties must be certain and explicit, so that their full intention may 
be ascertained to a reasonable degree of certainty. I n  construing a 
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contract to ascertain the intention, the setting and purpose must be 
considered. 

Lots 23 and 24 were on Wrightsville Beach, and purchased for a 
summer home. These lots were on the east of the electric railroad 
running through Wrightsville Beach and faced and extended to the 
Ocean. I n  the rear of these lots vas  Banks Channel, or the Sound, used 
for boating by those who owned the cottage and those who came to 
visit by boat. The Sound was a highway by boat and necessary that 
these cottages havc an outlet to the Sound, or highray. 

Plaintiff's right of recovery mas subject to the follouing agreement: 
"Also the right of way in and over the lands of the party of the first 
part, lying between the premises hereby conveyed and Banks Channel 
on the west, for the purpose of ingress and egress; but the right of way 
shall cease and determine whenever the party of the first part shall open 
and establish streets or alleys extending from Banks Channel to the 
Ocean, either to the north or south of the premises herelty conv~yed." 

Plaintiff claims title to the land described above through which de- 
fendant had ingress and egress to Banks Channel, or the Sound, from 
lots 23 and 24. I t  was to my mind clearly agreed that when defendants 
purchased the property they had a right of way to the channel or 
Sound, where they could go and come by boat-they or their friends- 
but i t  is expressly provided that "The right of way shall cease and de- 
termine whenever the party of the first part shall open and establish 
streets or alleys extending from Hanks Channel to the Ckean, rither to 
the north or south of the premises hereby conveyed." 

Plaintiff contends he o m s  this property, and if he is to cut defendants 
off from the Sound, he cannot do this until he, or those through whom 
he claims, gives defendants ingress and egress by opening either an alley 
or street to the "north or south of the premises hereby corveyed," clearly 
indicating that there must be a street or alley either no]-th or south of 
the land closed, which must be contiguous to the land cloc)ed, for defend- 
ants' benefit for ingress or egress to lots 23 and 24. Plaintiff, nor those 
through whom he claims, not having provided this street or alley con- 
tiguous to the land to be closed, i h i c h  was used by defendants, for 
ingress or egress, cannot recorer. The contract has not been per- 
formed by him or those through whom he claims. Under the contract, 
plaintiff, having failed to comply with the contract, hsd no cause of 
action and the court below, as a matter of law, should hale  so instructed 
the jury. The contract was not ambiguous, and this phase should not 
have been left to the jury as to any street elsewhere or the meaning of 
the contract. 

The construction of the contract was a matter of law, therefore plain- 
tiff's action should have been dismissed. 
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S.431 WILLIAMS v.  SEABOARD AIR LINE RAILWAY COMPANY ET AI.. 

(Filed 26 November, 1930.) 

Master and Servant C d--Question of whether employer was negligent in 
failing to warn employee held properly submitted to jury in thih 
case. 

Where, in an action against a railroad company to recover damages for 
an alleged negligent personal injury, the evidence tends to show that the 
plaintiff had just been employed by the defendant; that he had never had 
experience in the work required of him, and that he was ordered, nith 
other employees, to remove heavy rails from a car, requiring concert ot 
xction and an orderly method of work in order to avoid danger of injur.~.  
and that the defendant with the other had removed t~vo raili 
from the car;  that at the words "let's rise," they would lift the rail. walk 
about four feet, and at the words "knock down rail" they would drop the 
rail to the ground, and thiit when the third rail was lifted they mere 
ortle~t~tl to "knock donn rnil" hcfore it was carried any distance, and that 
the plaintiff, expecting that the rnil was to be carried to tlic place where 
the others had been dropped, and not being warned or instructed, was in- 
jured by the rail falling on his foot: Held ,  sufficient to be submitted to the 
jury on the question of the defendant's negligence in failing to warn and 
instruct the plaintiff, the plaintiff having the right to assume t l ln t  tIi(1 
third rail n-ould be placed where the other two had been dropped 

APPEAL by defendants from Clement, J. ,  at  Narch  Tcrm, 1930, of 
XRCKLEKBURG. NO error. 

This  is an action to recover damages for personal injuries sustained 
by plaintiff, while a t  work as an  employee of the defendant, Seaboard 
Air  Line Railway Company, undcr the orders of his foreman, the 
defendant, C. L. Leighton. 

On  1 2  November, 1928, the plaintiff, an  employee of the defendant, 
Seaboard Ai r  Line Railway Company, was ordered by his foreman, the 
defendant, C. R. Leighton, to join six other employees of said company 
and to aid them in  unloading from a car on defendant's track three 
heavy steel rails, to be used in repairing said track; each of said rails 
was 28 feet long and weighed from 790 to 795 pounds. Two of the 
rails were unloaded, and placed a t  a distance of about four feet from 
the car, beside the track. While plaintiff and h is  fellow employees were 
engaged in  unloading the third rail, i t  fell on plaintiff's foot, causing 
him painful and serious injuries, which are permanent. -1s a result of 
his  injuries, plaintiff has suffered damages. 

Plaintiff alleges in  his complaint that  the proximate cause of his 
injuries was the negligence of the defendants. Among others, the acts 
of negligence alleged in the complaint are as follows : 
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"(a) I n  that the defendants did not u7arn the plaintiff of the danger 
incident to his work, and did not promulgate proper rules, orders, direc- 
tions and instructions." 

"(e) I n  that the defendant, Seaboard Air Line Railway Company, its 
agents, and employees, failed and neglected to notify this plaintiff of the 
time and place where t h ~  said heavy rail would be turned loose and 
dropped." 

At the time he was injured, plaintifi mas about twenty years of age. 
H e  had not previously worked for the defendant, or for any other rail- 
road company. He  was first employed by the defendant as a laborer 
on the day before he was injured. With respect to the manner in which 
he n-as injured, the plaintiff testified as follows : 

"I started to work for the railroad conlpany on Monday morning, 
1 2  Norember, 1928, at 7 or 7:30 o'clock. I worked during the morning 
with another boy, lifting rails out of a ditch, and putting them up on the 
side of the railroad. About dinner time Mr. Leighton called me and told 
me to go ahead and help take the rails off the car. He did not give me 
any instructions about how the work of unloading the ]-ails was done. 
H e  did not tell me about any signals. R e  just told me to go ahead and 
help the others unload. I fell in with the crowd and hcllped them lift 
the rails from the car, and take them to the place where they were 
thrown down. The crowd just grabbed hold of them. Thcb car had three 
rails on it, one right close to the end, another here, and another here 
(indicating). We picked up the first rail, and walked with i t  about 
four feet. We then threw i t  down in the ditch beside the railroad. 
When we took hold of the first rail, some one said, 'Let'a rise,' and we 
all lifted it up. When we had walked the distance of about four feet 
from the car, some one said, 'Knock down rail.' We then threw the rail 
into the ditch. There were seven men engaged in this work-six others 
and I. After we threw the first rail down, me went back to the car and 
got the second rail. We just see-sawed that rail until we got it to the 
end of the car. The caller then hollered, 'All right, let's ~ise . '  We then 
lifted the rail from the car, and walked to where we had thrown down 
the first rail. The caller said, '&411 right, knock down rail.' When we 
had thrown the second rail down, we went back to the car for the third 
rail. We see-sawed the third rail, until we got i t  to the ~ n d  of the car. 
A11 of us were hollering and singing, saying, 'Let's rise.' I. was thinking 
they were going to carry it to where we had thrown down the other two 
rails. When they got to the end of the car, they hollered, 'Knock down,' 
and the rail just fell on my foot. I had not made a step. No one told 
me that the third rail was to be put in a different place from the other 
two. I t  was dropped about four feet from where the other rails were 
thrown down. I t  was dropped on the ends of the crossties. I had hold 
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of the rail. a d  tried to keep i t  from falling on me when the others 
turned loosca. The  rail hit across the ankle of my foot, which was on 
the crosstie." 

The  evidence for the defendant tended to  show that  plaintiff heard 
thr. signals g i v n  lyr the caller and understood their meaning. Plaintiff, 
upon bcing recalled, testified that  he did llot hear the signal, "knock 
clonn," after tlir third rai l  was lifted from the car, and kept his hands 
on thc rai l  after thc others had turned the rail loose because he thought 
it mas to hr takcn to the place where the other rails had heen thrown 
down. Jnstcad of this. t l ~ e  third rail nxi. thronn don-n a t  the eud of 
the car. 

From judgment on the verdict that  plaintiff recover of tlir defeudants 
the sum of $2,500, the damages :~rscssrrl by th r  jury. the defenrlants ap- 
pealed to the Supreme Court. 

Sltore & To tuns~nd  and James W'. OsOatxe for plaintif. 
('anslrr cF CansT~r f o r  de fendmf  . 

COXP;OR, J. The question as  to whether the work mhich the plaintiff 
in the instant case was required to do, was simple, requiring 110 special 
instructions from the defendants as to the manner in  mhich or the 
method by mhich i t  shouId be done, upon all the evidence offered a t  the 
trial, mas not a question of law, and for that  reason was properly sub- 
uiittctl to the jury. There was evidence tending to show that i t  was a 
dangerous work, requiring for its performance, with reasonable safety 
to themselves, men of experience and skill. The rails which the plaintiff 
\Yas ordered to assist in unloading were 25 feet long and weighed from 
790 to 705 pound4 each. They ncre  on a car on defendant's track, and 
vere  to be used in repairing the track. Plaintiff and his  fellom-em- 
plo>eec mere requircd not only to unload these rails, but also to place 
thrm along the track, at n convenient distance from the place where 
they were to  be used. By reason of the length of the rails and of their 
weight, defendant's forenla11 ordered seven men to do the work, which 
required tllr col~rertecl action of them all. Under these circumstances, 
it  was the duty of the defendant railroad company and of i ts  foreman, 
in charge of i t?  cmployees, to  adopt some reasonably safe manner and 
method of doing the ~vork,  and to instruct each of thc employees to do 
the work, as to the manner adopted and the method to bt pursued. The 
evidence s h o r ~ s  that  when the ra i l  was in place on the car to  be un- 
loaded, in order to have concert of action, and thereby the full strength 
and skill of all the cmployees, one of them called, "Let's rise," and there- 
upon each man was expected to  exert his full strength in  lifting the 
rai l ;  when the rai l  had been taken by the employees tn the place where 
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it was to be thrown down, in order that the employees engaged in the 
work might act in concert, the caller said, "Knock down rail," and then 
each man loosed his hold on the rail, all acting together. I t  is manifest 
that if one of the men engaged in this work did not understand the 
signals, he would not, ordinarily, act in concert with the others, and 
that his failure to do so might result in injury to himself or to some of 
his fellow-employees. I t  was therefore the duty of the -1efendant rail- 
road company and of its foreman, not only to adopt and pursue some 
manner in which and some method by which the work ~rhould be done 
with reasonable safety, but also to instruct each of its employees both as 
to such manner and as to such method. This duty wa:: especially in- 
sistent in the instant case, on account of the age and inexperience of the 
plaintiff. Failure to perform this duty was negligence, and if such 
negligence was the proximate cause of plaintiff's injuries, defendants are 
liable to plaintiff for the damages resulting from his injuries. 

Conceding that from all the evidence the jury could hme found that 
plaintiff understood the signals, and appreciated the i m p ~ t a n c e  of act- 
ing upon them, having assisted in  unloading and placing two of thc 
rails before he was injured, we think that there was evidence tending to 
show that plaintiff as a reasonably prudent man relied upon the fact 
that both the first and second rail unloaded had been thrown down at a 
distance of at  least four feet from the car, and that without warning to 
the contrary, he was justified in thinking that the third rail would like- 
wise be carried that distance before i t  was thrown down by his fellow- 
employees. Under the circumstances which all the evidence tended to 
show, it was negligence for the defendant railroad company and its 
foreman to fail to warn the plaintiff that the third rail would not be 
placed in the same or in  a similar position as the first two rails, and if 
this negligence was the proximate cause of his injuries, plaintiff is en- 
titled to recover in this action. Helton v. Ry. Co. (Ky.),  283, S .  W., 
395; Stevens v. Hines (Mont.), 206 Pac., 441; Reid v. Dickinson, ( Ia . ) ,  
169 N. W., 673; Cules v. Ry. Go. (Wash.), 177 Pac., 830. 

Defendants' assignment of error based upon their exc~:ptions to the 
refusal of their motion for judgment as of nonsuit, at the close of all 
the evidence, and of their prayers for peremptory instnlctions to the 
jury on the issues involving defendant's liability to plaintiff, cannot 
be sustained. There was no error in the submission of the evidence ill 
this case to the jury. The x~erdict is supported by the evidence, and the 
judgment is affirmed. 

No error. 
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False Pretense A *Indictment under C. S., 4283 must charge an intent 
to defraud or deccirr. 

111 c~rtlksr t o  co~wict a (letendant under the proviaiorl\ of C. S., 4283, for 
obt:~ininr: property in return fur :1 wortliless check, the indictment must 
511fhcie1ltly (.huge an intent to cheat or defraud or that  the defendant 
obtained :I thing of \-nluc. chapter 14, Public 1,aws of 1925, which iq in- 
effectual, ilnd clial~ter &', Public 1.nws of 1Ei. not I)c~inr i n  r>ffrct :it the 
time of the allegr~~l offense, arc ]lot cwnsiderc~tl 

-hYh.4~ by defendant from J o l ~ n s o n ,  Specla1 Judge, :it the hIay 
( kiminal Term, 1930, of MOORE. Reversed. 

lttorncy-Ornrrirl I?ruw~rnifl and i l s s ~ ~ t c i r ~ f  Attorney-General iVash for 
t h e  State. 

R. 0. E c ~ r e t f  and 11. F. S'eawrll, Jr., for defendant. 

PLK CCKIARI.  The defendant was convicted for obtaining property 
in return for a worthless check i n  breach of C. S., 4283. I t  is unneces- 
sary to consider either chapter 14, Public Laws 1925, which is not in  
effect, or chapter 62, Public Laws 1927, because i t  went into effect after 
the offense is alleged to have been committed. 

('. S., 4383, is as follows: "Every person who, with intent to cheat 
and defraud another, shall obtain money, credit, goods, wares or  any 
other thing of value by means of a check, draf t  or order of any kind 
upon any bank, person, firm or corporation. not indebted to the drawer, 
or where he has not provided for the payment or acceptance of the 
qame, and the same be riot paid upon presentation, shall be guilty of a 
ruisdemeanor, and upon co~~victiorl shall be fined or imprisoned, or both, 
a t  the discretion of the court. The giving of the aforesaid worthless 
check, draft, or order shall be prima facie evidence of an  intent to cheat 
and defraud." 

The defcndaut ill apt  time moved to dismiss the action; the motion 
was overruled, and t h e  defendant excepted and appealed. 

' 

The defendant's motion should h a ~ e  been allo-\red. The warrant does 
~ ~ o t  sufficiently charge either an  intent to cheat and defraud or that  the 
defendant obtained anything of value by means of the check. S. V .  

Freeman, 172 N. C., 925; S. v. Edwards, 190 N .  C., 322. Judgment 
Reversed. 



772  IIT THE SUPREME COURT. (1199 

Insurance M LBurden is on plaintiff in action on ~ccidellt policy to 
prove that death was result of cause stipulated therein. 

In order to recover upon a policy of casl~illty insuram2t~ l)ro~i(lin:: f ~ ~ r  
liability if the il~sured should be killed by LL ~uutor-d~.iv~:n vehicle while 
walking or standing 011 a public lligl~rvnp, the burden of proof is on t lw 
plaintiff to show by evidence the liability of the defendrmt accortlirlg to 
the terms of his policy, mid evidence that the ins~lrttl wis found dt,;~tl 
on the public streets of a city, with bruises on hip 1)od~-. ttc., is insnffic*it~~~t 
to overcome defendant's motion as of nonsuit. 

a l i ~ l ~ ~ ~ ~  by plaintiff from ('le7rrc1nf, J. ,  at A u g u ~ t  Terni, 1930, of 
C ABARRUS. Affirmed. 

This is  an  action to recoler on a policy of insurance by which de- 
fendant agreed to pay to plaintiff, as beneficiary, the surn of $1,000. 
upon the death, during the time the policy was iu forw, of Fred J .  
Jones, the iilsured, resulting f rom bodily injuries : 

"If the insured sliall be struck by a veliirle which is t e i i ~ g  propelled 
by stearn, cable, electricity, naphtha, gasoline, horse, conpressctl air  or 
liquid power, while insured is  walking or standing on a public highway, 
which term, public highway, as here used shall not bcb construed to 
include any portion of railroad or interurban yards, station grounds, or  
right of way escept wlicre crossed by a tlloroughfare detlicatcd to and 
used by the public for automobile or horse vehicle traffic." 

From judgment dismissilig the action, on motion of defendant at the 
ror~clusion of thc~ evitlcncc for the plaintiff, plaintiff appealecl to thts 
Supreme Court. 

B. W .  Blackwelde~. for plainti f .  
lIarfsc71 (e. IIarts~71 for d~fo , ldant .  

PER I The  clcatl body of Fred  J. Joues, the insured, was fount1 
on a public street ill tlic rity of Lexington, N. C., about 8 o'clock, on 
the night of 9 January ,  1929. The  policy sued on ill t l ~ i s  actioii n a s  
then in  force. There was 110 evidence, however, a t  the tr ial  of this 
nction from wliicll tlic jury muld hart fouucl that  lw had bcwt $truck 
by a vehicle while walking or s t a i ~ t l i ~ ~ g  in the street. Tliertb were mound. 
on his body showing injuries sufficient to have caused his death. There 
was no evidence tending t o  sllow how or by whom these injuries mere 
inflicted. 111 the absence of evidence tending to show t h ~ t  the insured 
was struck by a vehicle and that  the fatal  injul-ies were thereby infl ictd.  
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there was no error in the judgme~it dis~iiibsillg the acbtio~~ as of  ions suit. 
The burden was on the plaintiff to shon by evidence tha t  defendant is 
liable to 11t.r under the terms of thc po l iq .  This 4i(l f:tiltd to do. Thf, 
judgrnerit must, therefore, be 

.Iffirmed. 

k:ridnlce X b W h r i v  evidence raises mrrely conjtvtnrv 01% suspiciol~ it 
is insumcient to be submitted to the jury. 

I n  onler to recover darnt~jies of tlefeiirl:~nt. for thti wilf111 hnrnin:: o f  
pl:~intiff's barn :in11 conte~its, it is required th:lt the c\-itlencc rnisc Irlorc3 
tlinn :I conjectuw or surmisr. :)nil t11;it i t  1 1 t h  n1ol.r s ~ ~ l ~ s t i i ~ i t i i ~ I  than :I I I I C . ~ . I ~  

scii~tilla. 

. h r ~ ~ . ~ r .  b defer~daut from J d i r w ~ t c .  ,\'prt i n /  . /~ctJyc~ nild n lur?, at 
Jlarch 'Term, 1030, of Sr RKY. Rerersed. 

This is a civil actio11 brought by plaintiffs ag i i i~s t  dtfrndaut, 0. E. 
S n m ,  guardian of Lee Hil l ,  n h o  i t  appt3ars has died i11ic1 0. E. Fnuw 
\\.as duly appoiritcd a~ ln l in i~ t r a to r  of 111s estatc. The colnplaint alleges 
"That on or about 10  Svl~tc~mbcr. 1920, the clcfentlalit, I,re Hill, tlic! 
rnaliriously and/or nilfully anil or riegligcntl~ ect fiw to '111tl tau-e to  
bun1 m d  permit to burn snid d\vclling-llousc~ tlicri occupicd hy tlip pliliii- 
tiff, and did, nialiciously :mtl,/or \\ ilfull) :~ i i ( l /o~.  ucglige~itly tlu i.cll>\ 
\\holly destroy the personal propcrty of tlic, l~laiiitiff, co~~\ i i t i r ig  of house- 
holtl : I I I ~  kitchen furniture a d  all pr rwnal  property mid tohnccao then 
~ i r d  tliilre stored and packed an  ay  in +:ml dnelliiig-liouv." 

TI:(, house buined \ \a? the property of the plaintiff. E. Y. Dt1111ry. 
' I I I I ~  the personal property burllet1 v:ii that of his t ~ n m t .  Willie Wlllard. 
0. E. Snon \ \a> duly appointctl punrt1i:iii of LCY Hill, \\ ho was tlul? 
,!ecl;~rctl insane. I t  appcnrs that  lic is iit2ad a ~ ~ d  that 0. F:. Silo]\ \ \ a t  

t i d y  ai~poiilted his adruinisrx~tor. By co~iscut of the partie>, the rases 
I\ crt. collsolidatccl, Defendant dcliietl this :rllcgations of t h ~  c o r n ~ ~ l a i ~ ~ t  

Tl~c lhsnei eilhmittcd to tlicl 1111 > :111t1 t l ~ t  ir : I I I ~ \ \  er, t h ~ r c ~ t o  71 1,1r a' 
f o11o\\ s : 

"1. Did the d e f e ~ ~ d a n t ,  Lcc Hil l ,  set fire to a l ~ d  thereby destroy t h ~  
~lroperty of the plaintiff, as nllcgcd ill t l i ~  complaii~t ! -1nswer: 17c -. 

2. If so, what amount is  the plaintiff, E. T. DPIIII,T, e i ~ t i t l ~ d  to l c w ~ ~ e ~  
'1s dnmages on account thereof -11lsn er : $3A;.T,O. 
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3. If so, ~ ~ h a t  alnoul~t  is the plaintiff. Willie Willard, ~ ~ ~ t i t l e d  to re- 
c.tn7er :is darnages 011 acacount thereof? Answer : $262.50." 

ti. 0. Il.'ollz ant1 11'. .I. Frcrmun f o i .  p7ain f i f .  
Fo7,qw '4. F o l q ~ r  f o ~  d ~ f e n d a n  f .  

PEK. ( " 1  K I A I I .  .\t t l i~ '  ('lost' of p la i~~t i f f ' s  f~videncc autl kit the close of 
a11 t l i ~  t~vidcnw, tlw tlrfe~ldant made m o t i o ~ ~ s  iri the c n r t  Iwlon. for 
judgment :IS in castX of nonsuit. C. S., 3 6 7 .  Wc tliirk the motions 
qhould h a w  bceu grantod. 

c.icwt probative f o l w  to II:I\-c been submitted to the jury. It raised a 
snspic+ion. :I c .o~~jera t~~r t~ .  kt gucss, n sumise ,  :I speculation. but there must 
bt. iriorc tha11 thi., I I I O Y ( ~  tha11 :\ scintilla of eridencc, to take a case to 
the jury, alltl \ \ c l  do not find it on this record. . . 

".I verdivt or  fillding must rest upon facth proved, ox at least up011 
fac~ts of which t l w c  is  substantial cvidc~lce, nnd cannot lest up011 mere 
hur~nise. specdat io~l ,  conjecture, or suspicio~l. Therc must be legal evi- 
denre of every material fact necessary to support the verdict o r  finding, 
:~ntl such verdict or f i n r l i~~g  must be grounded on a reasonable certainty 
:IS to probabiliticq ; ~ ~ i s i n g  fro111 :I f i ~ i r  consideration of thr evidence, and 
not a mere guesG, 01. O I I  possibilities." 23 C. J., pp. 51-52. 8. 11. 

Johwon,  ~ I P .  429. 
We PCC 110 reawl1 to set forth t11c c~\.itle~~c~c~. I t  was fully discussod 

ancl the case ably argucti O I I  the. llcuriilg. Wt> 1i;ivu gone illto tlir record 
fully and thorougl~ly, ni i l~dful  of the fact t h ~ t  a Jury  h t ~ s  p a w d  on the 
evidenc~. but wit11 tl!t. rcsponsi1)ility resting oli us n7e cannot say the 
evidrwe, nhich  \ws  wholly circuinhtautial, \\:IS sufficie~lt for the court 
bclow to have ~uh~ l i i t t ed  it to the jury. The. judgnlent brlow i* 

R e ~ e r w t l .  

\Vliere the c1i:irpe of the cuurt is llot s t b t  out  i n  the m.~wtl o11 appeal 
its correctness is presunied. and where the evidence, not oscaepted to, is 
wtticknt to sustniu the vc~rclict. which is determir~atirt. o:i tlie rights of 
tlit* lxirtiw, the  judgment will he ;~fTirmrtl. 

( 'IVIL A C T I O X ,  beforc dlid?yef fe .  J.. at ,January Term, 1930, of DUPLIN. 
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The plaintiff alleged and. offered evidence tending to show that  he 
\cas employed by the defendant as a laborer in logging operations; that 
thra logs were pulled out of the woods by a skidder; that  he was in- 
structed to unfasten the cable from the end of a log and that, while 
attempting to  do so, the skidder was suddenly started without notice, 
ceausing the log to be jerked n i t h  such force as to swing i t  to one side, 
btriking the plaintiff and producing berious mld pernlanent injury. 

The defendant denied the allegations of negligence, and alleged th i~ t ,  
while i t  owned the skidder, the plaintiff \\as an  employee of one James, 
klrr independent contractor for nhose i~egligence, if any, the defendant 
\ \ a s  not liable. The  defendant further pleaded contributory negligence. 

The jury found that James, who employed the defendant, was not 
.m independent contractor, and that  plaintiff was injured by the negli- 
geilce of drfendarit and did not by negligerice contribute to his ow11 
Injury, and assessed the damages nt $500. 

From judgment upon the verdict, the defendant appealed. 

Oscar B. Turner for plainfif)'. 
Rcaslry d2 Stevens f c r  defendant. 

PER CI'RIARI. There is no exception to evidence introduced a t  the 
tr ial ;  neither is  there any exception to the charge of tho court. Indeed, 
the charge does not appear in the record, and therefore i t  is presumed 
that the trial judge charged correctly upon all the issues. There was 
sufficient evidence to be submitted to  the jury, and the verdict is de- 
terminative of the rights of the parties. 

Affirmed. 

Master. and Servant C bEvide11cc in this caw held insufficirnt to 1 ~ .  
submitted to jrlry in action to rccovrr against cmploycr. 
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APPE:AL by plaintiff from Cllr!~r~.ent.  J. ,  at  May Term, 1.930, of MECK- 
LENBURG. N o  error. 

This is an action for actionable negligeim brought by plaintiff against 
defendant. The defendant denied negligence, and set up  the plea of 
contributory negligence. The  evidence was to the effect. that plaintiff 
had been :III  cmploycr~ of defendaut for three years prior to tllc time he 
was injurcd, 19 cJui~c.  1930. A h o i i g  ~~ ln i l~ t i f f ' s  duties \\-as that of load- 
ing scrap iron from 21 scrap pile on :\ dinky c8ar. This dinky car ran on 
:I tracli aud \v:ls operntcd by hand, a i ~ d  was about as h r g e  as a one- 
liorsv ~ v w g o ~ ~ .  I ) c f d a ~ ~ t  had t h r w  employees for this purpose. The 
p l a i~~ t i f f  usual1,v 11ntl T I Y O  11c1lpcrs to (lo this work, aucl on the day t,he 
injury occurred, about 1 2  o'clock, o ~ i c  had gone to dimwr. The scrap 
iron was placcd o ~ i  tlie dinky car m i l  t t~kcn a short distance and put in 
:I cubilo to be ~ ~ ~ r l t t t d .  Thv scrap iron \\as brougl~t ill clefendant's yard 
by the railroad ou a side track, antl unloaded. The place where the 
scrap iron was 111rown out froin the railroad car, i11 the yard of the 
clefcntlant, was t i  \veatherboardetl shed about five feet high, which was to 
~ C T ~ J  t h c ~  scrap is011 fro111 f ; i l l i ~ ~ g  1111 thc r:~i!rond track. \v11(a it WIS 

thronn in  the shed it scattered everywhere. 
r , l h e  plaintiff, oil cross-examiiintio~~, twtifietl, in pa r t :  "When you 

h u g  that tlinlig ta:1r u p  to the, edgc of the wrap which is scattered all 
around t)hert~, i t  is londtd aucl they carry it ( 3 0 ~ 1 1  aiid elupty it in the 
furnace. That is just about as far  as fro111 here to the bmk end of the 
court-roon~. -1s you l~ i le  this sc.r:~p lying arou~ld  the pile on the dinky 
O:IY, then the iliuky t . : i ~ ~  I I I O \ W  ;I l i t t k  f : l r t l i t~  011 the tr:lck and keeps 
r n o v i ~ ~ g  along as you work oil tl~cs scr:~p pile. You bring tllc little dinky 
car up  to near tlw scrap pilc, 21.; I1e;cr as you c2;il1 brii~g. it,  the^^ you pick 
up the sc r i~p  and pi111 ~ I I  thew autl c111ptg it,  a i ~ d  the11 >.on move it a 
little farther to the 1~ac.k part  of t ) t >  scr:lp pile, wnd cat1 pick up stuff 
as you movr it :11o11g ant1 haul it to the furnace. We pick u p  larger 
scrap w11c11 we \ \ Y I I I ~  it quick, 211ld \\.hell t11v 1:lrger scrap is thrrc \ye pick 
it up. . . . On illis occ:~sin~i, S:lm Worlcy was thcrca xitli mv. V e  
\\ere hotli pivkiug scGrtil) a11d puttillg it ~ I I  the d i ~ ~ k y  car, him 011 the left 
sitlcl and I I I ~  OIL  tlic. ~ i g l ~ t .  I siin :I big piece pretty high upon the scr:ip 
pilta al~tl  I ~wlcl~tvi  ro t ' c~ l  of i t  t o  A ( T  if it \\.a:: sul)stantinl. 1 tool< I I I ~  

hook antl puslicd it t o  s e r  if it  nciuld fall, and \v l i e~~  I pusl~ed it,  it did 
I I O ~  fall. That  1)icc.c: \\.;I:: safo ulr tl~t'rc,. It was 11ot loosc2. &\t t l ~ i ~ t  timf 
2111othc~ picw ftlll out  of t111, wr;ip l ~ i l c  :111tl struc*k llie, a ~ ~ t l  knorkcd n1e 
1)ac.k aud c.auuet1 111t. t u  gtlt hurt. I did !lot I I : IY( ,  a pit'cr (if iron i l l  111-j 

hw~tls  wl1c11 it hit il~c. but rlitl have my !look ill 1117 I I ~ L I J ~ .  'l'liat hook 
\\as furr~isl~cvl llle for tilt> purpose of 11ookinp wrt11) p i w ~ ~ c , u t  of the 
pilts. 1 kl~ow I I~ad  a hoolr. I rliiuk Sanl \\Tor!vy l i d  a pitchfork. 'Pile 
1~it.ce tl~tit pnll(v1 out : i ~ ~ r l  hit I I I P  \\.;I> nllcl of t l r c s ~  pip?:<, t11r:st' old-tiwe 
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h,>ater 1)ilws. It \ \ as  11(3a\y c.i~ough, :~nd  if it had been any heavier I 
don't know whether it would ha re  donc any more injury or not. It 
bruised my leg. I fell back after i t  struck me. I believe i t  weighed 90 
to 100 pounds. I had bee11 working there about t h e  years, and had 
been doing this same kind of work the whole time I \vas there. I under- 
stood how to load scrap iron on the dinky car. We knew the job. Some- 
tinies would not see the boss man unless we went to him and needed some 
help. That  was just a part  of my job l i k ~  it was some onc else's job, 
and like Will TT'orley's job, to load that up, arid I n.ent there and did it. 
K O  one stood there and told mc what piece to put on the dinky. I 
uicd my o\~-ii head about what picw to take u p  m i l  put on. I f  a 
piece lvas too large for mc to put on myself, of course I would call Sam 
or Will to help me. I mould use 1115. own head about which piece to 
put on the dinky car. I would reach clonn and get them. No one told 
lne which piece to pull out. 1 didn't pull out any piece. If I could 
h a ~ ~ d l e  it, I ~vould handle it,  and if too large nould get them to help me. 
so one told me what particular piere to put on. 1 decided that  rnys~lf." 

.Ji?nisor~ & .Lb~rna fh? j  for plaintit f .  
Kalph 1'. I<idd and S tewar t  iE- Hobbitt for defendant  

L'LR Cr m a a r .  Thc dcfcntlol~t, at tlicx close of plaintifi's e l  ltlci~ce ;iud 
at the close of all the evidence, ~nntlc~ nlotious for judgment as in case of 
uonsuit. C. S., 567.  T h r  court helov, at the close of all the evidence, 
wst:lined defendant's motion for ~ lor~sui t ,  ant1 in this n. t3  see no error. 

I11 l l l e n  c. L u m b e r  Po., 181 S. C.. at  1,. 505-6,  is the following: 0 ~ 1  
pcrusal of our decisions n-ill shon that ill ordcr for liability to attach, 
111 a case of simple, ordinary. everyday einployinent, and where tlic 
laborer is alloned to exercise his onn  judgn~er~t  :IS to 11ow the nork 
should be done, it must appear, among othcr thingb, that the injury 11:1- 
resulted from some omission or defect wllich the employer is required to 
fulfill or remedy, in the proper ant1 reasonable discharge of his duties, 
antl that  the oinission or defect complained of and n ~ a d e  tlic basis of the 
charge is of a kind from nhich  some appreciable and substantial illjury 
might be expected to occur when tested by the standard of reasonable 
prutlcncc and foresight. Tl'inbornc~ c. (Iriopcraye Po..  178 N .  C., 88, antl 
cases cited." S'impsoa v. R. R. 134 N. C.. 51, is similar to the case 
at bar. 

Defendant furnished a s-~ilable hook \:-it11 which to do the work and 
competent fellow-workmen, and from the evidrnce it \vould seem that 
plaintiff made, and as i t  were, carried his own place of work with him, 
and used his own judgment as to thr  m~t l iod  of doing it We find in law 

No error. 
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STATE v. HFCNER 
- -- - - -- - 

S'I'ATb: r. I WC'li HI.:b1SEH, CECIL HEF3El i  A. \H CHSI:l,Ib; \VAIIl<J,~S 

(Filed 8 December, 1930.) 

1. Assault B a-Elements of offense of assault. with deadly weapon with 
an intent  to kill. 

I n  ordcr for a conviction of crime under the yrovisicils of C .  S., 4214. 
there must be a1 ch:~rge and evideim thereon of tire er;sential elemei~ts : 
:III : I S S ; L I I ~ ~ ,  t h t ~  use of n deadly weupon, the intent to kill, infliction 01' 
serious injury, death not resulting, :lnd Held: while all assault does not 
necessarily include a battery, Lvhere serious injury is inflicted r1 1)attery 
is ~lecessiirily implied. 

2. Sitme-Evidenw of indiction of se r io l~s  i n j u r ~  held mtficient i n  this 
CaSQ. 

3. Samc-Evidc.nce of use of clendly weapon held sufficicmt i n  this  caw. 

4. Criminal Law L e-Error i n  instruction i n  th i s  case held t o  be hmn- 
less under  t h e  evidence, a n d  defcnilfcnt not  entitled to new tr ia l  
therefor. 

5. Criminal Law I j-Where evidence tends to show at lemt guilt. of l(.ssc~. 
degree of offense charged a motion of nonsuit is properly denied. 

Where t h ~  defendants are  tried for vioktiug C. S.. 4 3 4 ,  in niakii!g : I I I  

:rss;iult with ;I tlcirdly wenpon with intent to kill, etc., the action will u o t  
be dismissed when the undisputed evidence tends to shorn the assault was 
ma~tle with : I  deadly weapon. 

APPEAL by defendants from Stack, J . ,  at February Terlli, 1930, of 
CATAWBA. No error. 
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The defendants were indicted and convicted under C. S., 4214, for ail 
assault on Carroll Barringer with intent to kill and the infliction of 
serious injury not resulting in death. At the trial they neither testified 
nor introduced any witness in their behalf. Tho evidence for the Statt. 
tended to show the follo~ving circumstances: Barringer was a deputy 
sheriff of Catawba County. After a conference between Sheriff Beal 
and Mrs. Candace Shook, she, her son, and Barringer went in a car 
from Newton to Hickory on the evening of 2 1  April, 1929. They 
arrived at Hickory about 1 :30 and went to the garage of the defendant, 
Dock Hefner. 311 the defendants were there. Mrs. Shook told Dock 
ihe \vished to buy five gallons of whiskey, and he promised to have it 
there in 25 or 30 minutes. Dock and Cecil xent away in a car and within 
half an hour returned with a wooden-cor ered five-gallon can, which 
Dock and Charlie Warren put in Xrs.  Shook's car. Cecil Hefner backed 
the other car out of the building. When he returned Rarringer shontd 
the defmdants his official badge and told them he would have to arrest 
thc~n. Dock Hefner and Warren "flew into a passion." Dock said, 
"Look what the brought in here with her. Kill the 
He thcn took the can from Mrs. Shook's car, put it in another, ant1 
carrictl it from the building. Returning, he again cried out. "Kill t lw 

." Mrs. Shook "left there." Standing near by, Warren drcw 
a pistol on Barringer a ~ i d  inquired, "Now, , what do you think of 
thiq?" Barringcr scized Warrcn'i right \ \ r i i t  \\it11 hiq lrft llalld alrd 
Warren caught Barringer's right arm n-ith llii left hand. Dock rv- 
marked, "We will take him into the back room ant1 kill hirn." W h l l ~  
Warren pu l l~d ,  Dock and Cecil pushctl Barringer into the back room. 
Dock took a blackjack from the blanket of a cot; Cecil took hold of 
Barringer's pistol; Warren ant1 Barringer released each other; ard  
Dock got a doubl~barreled sllotguri and loaded it. O11e of the defend- 
ants said, "Now run, , if you think anything of your life, run 
11--n fast." -It that time Dock had his gull drawn :t1111 Warren hati 
his pistol drawn on Barringer. Dock suggested that he "get that 
automobile and get out of here." As Barringer n ~ n t  to the car Dock 
used this language: "Leave that car here? Hell, no, wr won't let him 
get out of here. I am going to kill the right here." Thereupon 
Dock struck him ou the right cheek with his hand and 011 the left side 
of his head with a blunt instrument, and then took from the floor a 
piece of timber an inrh thick, an inch and a half wide, and about two 
and one-half or three feet long. What followed, Barringer could not 
relate. He lost consciousness, and when he recovered in half an hour 
later he was among weeds and grass in a vacant lot 200 yards from the 
g:iragcL. He did not know how he got there. He  found a wound on his 
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( , ;~ r ,  on thc back of his head, and ou his left hand;  h s flesh and skin 
11ad been torn off and his back had been sprained. For  several days he 
~nffored from his injuries. 

I 1 .  Stletion -1.214 of the Coilsolidatecl Statutes ia i11 these 
I\ o r d ~ :  ''Liny person who assaults another with a deadly weapon with 
I I I ~ C I I ~  to kill. ;111d inflicts serious illjury not rcsulting in death, shall be 

of a. felorly nnd shall bc punislied by iiuprisonmmt in the State 
prisoli or be norkcd 011 t l ~ c  county ronds for a period not less tliau four 
111onth ]lor more th:in ten years." 

Tliv w v n t i a l  clmlruts of the offc~lso tliwein denour ced are (1) a11 
assault ( 2 )  with a deadly neapon ( 3 )  with intent to kill and (4) the 
il~flictiou of a serious in jury  ( 5 )  not resulting in death. 

.\li assault 15 all o fb r  or attempt by forcc or violence to do injury to 
the person of auothcr. Whilt. cvery battery includes an assault every 
assault does not ilwlude a battery; but an assault inflicting serious in jury  
~wcessarily implies a battery, wliic~li is tlic uulauful  app ication of force 
to thc prrson of a l~othcr  hy tllv aggressor himst'lf. or by ionre substancc 
I\ hic.11 h c  puts in motion. 

Shotgulls and pistols e.c ~i f ~ r m l n i  impoit their tlcadly charactor, anti 
t11v blnclr jac.1~ describ(v1 by the \\ itnesses mag a p p r o p ~ i  ltcly be classctl 
:miong ~ r ( a p o n s  wliich are likely to protlucc~ deatll or great bodily harnl. 
h'. L'. ('ollc)zs, 30 X. C., 407; 8. I:. West,  51 S C., ,505. 

That  tlu rc. is cridence of an intent to kill there call be 110 doubt. Dock 
H c f ~ ~ r r  11ot only tleclared liis purposc to take Barringer's l i fe;  he ad- 
~ ~ l o i ~ l s l ~ e t l  hi5 con~panions and allies to lxrpctrate the deed. A11 the 
d e f w d : l ~ l t ~  nc'rtl actiug in coucert. Tlle record, thell, discloses ample 
evidel~ce of an a5wult by tllc. defelldant; I\ it11 t lc~tl ly neapons and with 
intent to kill. 

The defei~sc is fou~ldetl up011 two propositions: I t  i j  contended, 111 

the first plaw, that  tlw vit4ill of the assault suffered oiily superficial 
11ijuric.s and nonc n hicli can reasonably be deemed "serious" in contern- 
plation of l av .  Considered in the light of the previous c ecisions of t l m  
C"u~rt ,  the ~i i jur ies  inflicted by the assault cannot be classified as s u p c ~  
ficial or t r i ~ i a l ,  or, indeed, as free from the gravest possibilities. 111 
eases irivolving the question of "serious damage" or %erious injury" 
this Court has laid stress on the fact that  the person assaulted suffered 
great bodily pain. 111 S. 1 , .  Ros~ncatl. 103 S. C., 765, it was held that 
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qerious damage llad been doll(& by an  assault on a woman with a whip 
xhich  cut into hcr flesh; in kq\;. 1 % .  Shelly, 98 N. C., 673, by an  assault 
\ ~ h i c h  had stul~licd the victim, addled his  brain, and injured his eyes; 
and in 14' r s .  Iltcnt7~1/, 91 X. C., 617, by an assault causing physical pain 
\\hich was "serere for a day or two and more or less severe for several 
(lays," although the Court seems to have considered also the mental 
~iiffering of the injured party, who r a s  the assailant's wife. 

In the present case the evidencr tends to establish the fact that  the 
defendants assaulted the officer with such violence as to leave him 
bruised and wounded and to deprive him of consciousness, and then 
carried h im from the garage to a vacant lot two hundred yards away 
and left him there in the grass and weeds, probably under the impres- 
slon that  his death was a matter of moments. T o  say that  such physical 
i:ijury n a s  not serious would he altogether inconsistent with former de- 
(.lslons dealing n i t h  the question. 111  the cases last cited the crucial 
t un1  was "serious damage" as used in the statute relating to the criminal 
jurisdiction of justices of the peace (Codr, 892; Revisal, 1427; C. S., 
1481); but in 8. v. Earnest, !IS N. C., 740, "scrious clamage" and 
"serious injury" were considered as synonylllous terms. At any rate, as  
>u~ges ted  in the State's brief, i n  enacting sections 1461 and 4214 of the 
(hnsolidated Statutes the General dssenlbly did not have in mind the 
clistinction recognized i n  civil actions bet\\ een "damnurn" and "injuria." 

l n  the second place the defendants contend that  his Honor committed 
?rror by instructing the jury that "serious injury" nwans liot only 
injury to the party aswulted, bur "anything that  would cause a serious 
hrr~:rc,ll of the peace." Siinilar language n a s  used ill 5'. 7.. Vunt ley ,  
s u p r a .  but i n  8. v. Sf~icXrland, 192 N. C., 233, i t  was held that  an  inaccu- 
rate definition of the term will not be held for reversible error if upon 
,111 thr> evidence it clearly appears that serious in jury  ~ v a s  inflicted. TO 
va l r an t  rwersal, error must be prejudicial. 8. 1 1 .  Smifh, 164 N. C., 475; 
,". I .  IL't3agan, 183 S. C., 710. 

'1'110 t r ~ a l  caourt \I a, correct ill holcll~lg that the, action shoultl uot be 
clivnlsicd. I f  tlir injury was not seriour or thrrc n a s  110 intent to kill, 
,I .  c~outentled b~ the defendants, therc ri,niai~ied undisputed evidence 
uf an assault v i th  dt>ndly ~wapnns .  ,\' I ' .  E a r n ~ s t .  supra. 

S n  error. 
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(Filed 3 I>ecemOer, 1930.) 

Wills C d-Printed dat.e, name and place on letter-head will not in- 
validate paper-writing otherwise sutticient as holographic will. 

I t  is not required by our statute that a holographic will be dated or 
the p1ac.e of its esecution stated therein, and where pr nted words, unrr- 
li~ted to the subject-matter of the pal~er-writing, are  fuund on the paper 
used for the purposes of a will aud the written part clearly aud unmis 
takably disposes of the estate to designated persons arid is  in the hand- 
\\riting of the testator with her signature affixed, and s found i~f te r  her 
tltbath o11 two ut~attached sheet* of 1):lyer ill ; L  waled el \elolw ~ni~rkct l  ; I -  

hrr will, in n place where her valuable papers mere kept by her. ant1 
thebe ;Ire established as a fact by the jury upon sufficient evidence in sucl~ 
matters, the printed words on the paper are regarded :IS surplusage, nnll 
;I judgmthnt below sustaining the entire written part as  a ralitl 110111 
grilphic will will be sustained on appeal in thc ahsenze of evidence ot 
fraud or  undue influence. 

, h ? h a r ,  by caveator f r o m  b1S'hatc1. J . .  a t  M a y  T e r m ,  l!l30, of I I~DELL.  
No error .  

T h i s  is a proccwliiig f o r  the  probate  iu solemu f o r m  of a paper- 
wri t ing p r o p o u ~ ~ d e d  as  the  last will and  testament of Mrs.  S. A. Lou - 
ranee, deceased. T h e  paper-wri t ing was probated i n  common f o r m  b) 
the  clerk of the Super ior  Cour t  of I redel l  County, on dG J u l y ,  1928. 
Upon t h e  filing of a caveat by  a n  heir  a t  l aw of the  deceabed, the caust 
was t ransferred to t h e  civil i isue docket of snit1 court  fo r  t r i a l  of t116 
issue raised by  t h e  caveat. 

T h e  issue submit ted to t h e  ju ry  was answered a s  follows: 
"1s the  paper-wri t ing propout~ded  by  Mrs. M a m r  Houston nncl coil- 

sisting of two sheets, marked propounder's Exhibi ts  B ant1 C, and  ew1.J 
p a r t  thercof, the last will and  tc>stament of N r s .  S. TAowrance, dts- 

ceased ? 
"Answer : Yes, except t l ~ c  words pr inted 011 the  two shwts." 
Thereupon  judgment was  rendered t h a t  the paper-writing propoundetl 

and every p a r t  thereof except tlica printed words, "S. A. Lowrancts" 
between t h e  v o r d s  "Mrs." and ('r~iade," i n  the first 1i11c of Exhib i t  ('. 

and the pr in ted  words "Mooresville, N. C., , 192 ," i n  tho 
da te  l ine  on Exhib i t  R, is  the  last will and  testament of Mrs .  S. -\ 
Lowrance, deceased; i t  mas ordered t h a t  said paper-wri t ing be and thc  
same was probated and  recorded as  such last will a n d  teslament. 

F r o m  said judgment  the  caveator, R. G. Thomas, appealed to the  
Supreme Court ,  assigning errors  based on esceptions ncted dur ing  t h r  
trial.  
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1. L. S t a r r  and Greer ,  Greer  cC. J o y n e r  f o r  propounder. 
0. 8. T h a c k r r  a n d  K. M. Land f o r  caveator. 

Cosxoii, J .  Urs. S. A. Lowrance died in Mooresville, N. C., oil 
7 July. 19". She had l i ~  tcl in i14ooresriIle for many years, and at her 
ticath was eighty years of age. She had been a widow since 1925 and 
had no children. After the death of her husband, Mr. and Mrs. J. B. 
Houston looked after her. Keither Mr. nor Mrs. Houston was related 
to  her by blood or marriage. Thcy lived next door to Mrs. Lowrance, 
and the evidence tended to show that the relationship between Mrs. Low- 
ranee and A h .  Houston u-as close and intimate. Xrs.  Lowrance con- 
,tently called on Mrs. Houston for conlpanionship, and relied on her 
i~lu~ost  d a i l ~ .  Mrs. Houston saw Nrs. Lowrance practically every day, 
' i ~ d  responded to exery call made on her hy Mrs. Lowrance. During the 
latter's illness, whicll lias h e n  almost continuous sinw her husband's 
death, Xrs.  Houston vas at  all times attentive to her. Mrs. Houston, 
!lamed thewin as "Name Houston," is the propounder of the paper- 
\\riting offered in this proceeding for probate as the last will and testa- 
111ent of Xrs.  Lon ranee. 

R. Q. Thomas is a nephew of Nrs.  S. -1. Lowrance and as such 1s 

o m  of her heirs at Ian-. He  resides in the State of Florida, but had been 
111 Mooresville for four or five days preceding the death of Nrs.  
Lowrance. h few days before her death, he was notified of her illness 
by Nrs. Houston, and in response to such notice, came to Mooresvi,lle 
and remained there until the death of Mrs. Lomra~lcr. He is the caveator 
in this proceeding. 

.Ifter thr. death of Mrs. Lowrance, an envelope, on which were writtell 
111 thc~ handwriting of Mrs. Lonrance the words ('Uy Will," \\as found 
In the tirtiuer of a roll-top desk in her house. This desk hat1 been used 
hy X r .  Lonrnuce, and after his death, by Mrs. Loa-rance. Thc drawer 
111 1\111(~11 tlic e ~ i w l o p  was found. containccl valuable papers of Mrs. 
I,OU r a ~ l w .  \\-hen t l ~ e  ensrelope was ope~~etl, t u  o sheets of paper w e r ~  
found t l l e r r i~~ .  They were folded together, but were not attached, the 
urlc to thc other. Both Xrs. Housto~l a11d X r .  Thomas w r t J  present 
n h m  the el~velope n a. found, and when it 11 as opened. 

The t\ro shrets of paper, wit11 thc vriting thereon, four~d ill the 
( 111 elope, \\ere propounded by Mrs. Hou4ton as the last will and testa- 
meut of Nrs.  S. A. Lowrance. 

The words appearing on the first shert of paper, marked Exhibit C, 
,ire as follows: 

'.'Till of Mrs. (S. A. Lowrame) uladt~ 2 March, 1928. (West Center 
-1venue. ) 
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Will begin in my  room-I walit Oni Houston to have my  oak suit, 
arid our clock, everything except niy little dcst. Waut  Ju l ia  Saser to 
have it, all the pictures she wants." 

The words appearing on the second shecxt of paper, marked Exhibit B. 
are as follows : 

"(Mooresville, N. C.) 1928 (192 - ). 
1 will leave &me Houston ancl 1iw heirs all 1 ha\.e and house O I L  

Center Street. 
MRS. S. ,4. LOIVHASCE." 

r 3 1 htl words appearing above ill parr~litliews, to ui t ,  ou the first sheet. 
"S. A. Lowrance," and "west Center - Ivmw,"  and on -he secoud sheet. 
"Xooresville, K. C.," and "192 " are  printed;  all the other words O I I  

both sheets are written. The  evidence s1101v.s that  the sheets of paper 
with the nords "S. A. Lowrance," '(west Center Arenut," and "Xoores- 
ville, N. C. 192 ," \I-ere letter-11catlu nwned by the deceased 
husband of Mrs. S. A. Lowrance. 

The  propounder offered three witnesse., t~ac~11 of \\11011r tes t i f id  that 
he knew the handwriting of Mrs. S. A. Lonra~icc., awl that lw ~ e r i l y  
believed that  all the words on said two she13ts of paper, ill \vriting, arci 
i n  her handwriting. 

13y his assignments of error based oil liia c l ~ c t y t i o l ~ s  lo tliv wfubal o f  
the court to give certain instructions to the jury as requesttd by Iiiin 111 

apt  time, and also to certain instructions as given by the court to the 
jury, in tho chargc, the cawator p reb~n t s  tu tllib Cour' liis contcutioil 
that the paper-writing, consisting of tho two bllcets of paper offerctl 1 1 1  

evidence by the propounder. nuti propounded for prob:ite ah tlic 11010- 
graph will of Mrs. S. A. Lowrailw, deceased, is not her \I ill, for that ;is 
shown by all the eridencc, all the \ \or& ApIJEitrlllg 011 -;lid two she( t* 
of paper are not i n  her handwriting. 

Thc statute in  this State provides that  a paper-\\ rltiug, sufficient 111 

for111 to constitute a last \\ill  a ~ l d  testaine~ir, inust be probated as t l ~ c ~  
liolograph will of a deceuwd l)t.rboli, (1) nhcre such p p r - w r i t i n g  was 
foulid, after tlie death of such pcrson, among his 1 aluable papers and 
effects, and ( 2 )  vhe re  such papcjr-uriting is in the l~ai i~ lwri t ing  of tlie 
deceased person whose will it  purports to be, with the n a n e  of such per- 
son subscribed thereto, or  inserted in some par t  thereof, provided such 
handwriting shall be proved by three credible witnesses, r h o  state, under 
oath, that they verily believe that the pa11er-nriting :111d ewry  part 
thereof is in the hand\vriting of tlie deceased person, wllose will lt  ap- 
pears to be. Such paper-nritilig, when duly probated, as rcyuircd bx 
statute, is sufficient, as a holograph \\ill, to gi\ e and convcly both real 
and personal property. C. S., 4131, and C. S., 4144, s t ( .  2. 
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111 . l I ~ . r u n d e r  c. Johns ton ,  171 S. C., 468, SS S. E., 7 8 5 ,  i t  is said by 
1Ilm1, rT. :  "The purpose of the statute is to enable persons v h o  callnot 
procure the assistance of others i n  the preparation of a will, or who are 
not ilrclinetf to malrc known prior to death what disposition has been 
made of their property, to ~ x e c u t e  a d i d  v i l l  by a paper in their on11 
handwriting and without the formal attestation of witnesses, and the 
formalities as to execution are intended to effectuate this purpose a i d  not 
t o  defeat it. The  paper must be found after death among tht. ~ a l u a b l e  
1 )ap r s  of the drwased, or deposited n i t h  some person for safe-kecping 
This is to furnish evidence that  the deceased person attached importance 
to the paper nq a testamentary disposition, and to lessen opportunity for 
fraud or imposition. The  paper must be in  the handwriting of thv 
cltwased. This is to identify the testator, and to form the causal con- 
llection hc~twerlri the nri ter  and the writing and to  prevent the possibility 
of cl ial ig~ a i ~ d  :iltelxtions wthou t  the consent of thc~ testator. The  namt 
of tlitx testator niuat be suf~icribed to the paper o r  inserted in horn? part 
thereof, and this is also for identification of the testator, and to  furnish 
t8xidertccl of the paper being a completed instrument." 

I H  ) f  J O I A ~ T I , ~ '  lI7~l/, 1:; S. P., 429, 7 2  S. E., 1072, it I, said h: 
I17alkr~., J.: "The prorisioils of the itntutc are, of course, mandatory 
:tud not directory, and therefore there must be a 5trict compliance with 
them, b(1fore there can be a valid execution and probate of a holograph 
script as n d l ;  but this does ]lot mean that  t h ~  c o n ~ t r u c t i o ~ ~  of t h ~  
statute should be so rigid and binding as to defeat its clearly expressed 
p q o s c .  I t  must be construed and cnforced strictly, but at the sarnc 

Upon these well settled principles, the contention of tlw caveator ill 
the instant case cannot be sustained. When all the words appraring 011 

21 paper in the handwriting of the dcceased person are sufficient, o~ in  thr 
instant case, to constitute a last will a d  testament, the mere fact that 
other words appear thereon, not i n  such handwriting, but not essential 
to the meaning of the words in such handwritirig, cannot be held to 
defeat the in twt ion  of the deceased, otlier~rise clearly esprrssed, that 
weh  paper-writii~g is and shall be his last mill and testament. There is 
no statutory requirement i n  this State that  the liolograpl~ script shall 
!)c dated or shall show the place wllere it was executed by the testator. 
The words in  print  appearing on the sheets of paper propounded in the 
instant case are  surplusage. They are not essential to the rileaning of 
the words shown by three credible 1%-itnesaes to be ill the handnrit ing of 
Mrs. S. A. Lo\~rance .  These words, without thc printed words, arc- 
aufficient to constitutr a testamentary disposition of property, both real 
and personal. 

 he cases from other jurisdictions, cited aud relied on by the caveator, 
do not, in riew of differences in  statutory requirements, control i n  the 
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illstant case. There was no error in the tr ial  in the Superior Court. 
The  refusal of instructions as requested by the caveator, and the instruc- 
tions given by the learned judge who presided a t  the trial, are well sup- 
ported by the statutes in this State, and by authorit:ttive decisions of 
this Court. The printed words were properly eliminated by the verdict 
and by the judgment, and only the words on the two sheets of paper, i n  
the handwriting of Mrs. S. A. Lowranue, mere probated as expressing 
h r r  last will as to the dispasitiori of her property, after her  death. The 
judgment is affirmed. 

N o  error. 

(Filed 3 December, 1830.) 

Street Railroads B c-In this action by prospective pasisengel., evidmctb 
of negligence of street car company held insufficient. 
d street car company owes no duty as a carrier to one who intc:~~tls ti1 

take the car as a passenger until the prospective passenger has received 
some recugnitiou from the motorman in ai~swer to his signal for that 
purpose, :i~ld where the evidence tends only to show thai; such piS~.~otl wus 
injured by being struck LIT an ;~utomobile about sixty feet after t l ~ r  ;lute- 

mobile had passed the street c i~r  as the pedestrian was crossing from thv 
curbing of a fifty-f~jot street to the ciir track! before d:~ylight, illtth~iding 
to  bunrcl the street car, it is insufficicut to be submitted to the jury as to 
the strtvt cur company's liability on the question of uegligence and prosi- 
mate causr, and a judgment as of nonsuit thereon as to the car corupanT 
is properly entered ; and held in this case : the allegcd hrrnch o f  :I city 
ordinnncc t111ey not : ~ ~ P W T  to I ~ : I Y C  I ) ( ' I ~ I >  :I ])roximat~ r*a~iso. 

Aoaa~s ,  J. 'I'lliu action is prosecuted to recover damages for personal 
injury alleged to have bee11 caused by the negligence of the defendants. 
Wlien the plaintiff had introduced several witnesses and had closed his  
mdence ,  the Southern Public Utilities Company and J o h n  Ledford 
~uoved for judgment as in case of nonsuit. The  motion was allowed and 
the plaintiff escepted aud appealed. As to the defendant Wofford, there 
mas a mistrinl and a continuance of the cause pending the appeal of his 

. - .  
codefendants. 
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KEIGER v. UTILITIES Co. 
-. -- 

'I'he cvidcuce is  to the effect that on tlie morning of 2 February, 1927. 
jnst bc'forck daylight, the plaintiff was at the northeast corner of Twenty- 
third and Liberty streets in the city of Winston-Salem awaiting the 
iirrival of a street car which was going north on Liberty Street. The 
tlvfendant Wofford, going in the same direction, was driving an auto- 
~tiobilc just behind the street car, and as he approached Twenty-third 
Street hr increased his speed and passed the car, which was operated 
IF Ledford as motorman. The plaintiff had left the curb and was 
\\alkirig uut to the car track for the purpose of boarding the car, which 
was moving slowly, when he  was struck by the automobile and seriously 
i~ljured.  Wofford admittcd that he  had passed the street car before it 
c.iinlc, to Twenty-third Street. There is evidence tending to sho~v that at 
the time tht. plaintiff left the sidewalk the street car was going across 
T~venty-third Street;  but the plaintiff said: "I stated in nly former 
cc~tinin:~tioi~ that at tlie t imr the automobile hit rut. thr  street car was, 
i t 1  n ~ y  opinioil, ttw 01. t n e l w  feet south of the sidewalk on the south side 
uf Tnenty-third Street, and that is what I say now." The width of 
Twenty-third Strcet is fifty f ~ c t ;  so, according to the plaintiff's testi- 
mony. the strrct rar  was a t  least sixty feet away when the automobile 
rau against him and threw him on the track. There is no eridencc., 
intiertl no contention, that h e  was struck by the street car. 

W P  find no adequate cvidence that bctwecn the Utilities Compar~y ant1 
r 1 1 ~  l~laintiff t l l ~ r ~  existed at  the time of the acridcnt the  relation of car- 
rier ant1 passenger. The plaintiff made no signal to the motorman 
other than "to step off th r  curb," and there is no proof that the motor- 
lllan applied brakes in  r r q o n s e  to the plaintiff's gesture. Xeitlier had 
the plaintiff placed himself under the company's care or control nor 
had the company accepted him as a passenger. The  law did not impose 
1111011 the motorman the duty of protecting the plaintiff from injur? 
resulting from the interrcning and insulating negligence of a third 
party. Under the conditions disclosed upon what principle can the dr- 
f ~ n d a n t  company or its agents hc held to the duty of protecting the 
plaintiff or I\ arning him of the inipending danger 1 Kone of the eases 
cited i11 the appellant's brief, as Tie understand them, i s  authority for 
the imposition of such a duty. JITe advert, finally, to the alleged breach 
of the city ordiriance only to remark that in no view of the eridenct~ 
does i t  appear to have been the proximate causr of the injury. J u ~ ~ ~ P I I ~  

Affirmed. 
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(Filed 3 December, 1930.) 

1. Appeal and Error (3 -Where case is not docketed within time pre- 
scribed the appeal will be dismissed. 

\There the parties agree upon an extension of time 'or ser\ice of case 
on appeal that will not permit the docketing of the appc~al in the Supreme 
Court iu time to be heard according to the procedure in such instmces, 
they knowingly put i t  beyond their power to comply w ~ t h  the mandatory 
provisions of Rule five of the procedure, and the case will be dismissed 
in the Supreme Court when these requirements have lot been complied 
with by the appellant. 

2. Appeal and Error C +Where case is not docketed within time pre- 
scribed appellant's procedure is to move for certiorari. 

Itult. five. of prnctice in the Supreme Court fixes the time ill wliic41 ay- 
peals to the Suyrelne Court shall be docketed, and where the case is  not 
docketed within the time prescribed the appellant, after docketing the 
record proller, shoultl more for a certio~ciri upon the ground that the 
ciiw could ]lot I)e  docketed in the time prescribed, but the granting of ~ I I P  
writ is withi11 the discretion of the court upon a proper showing xri(1 i i ~ ) -  

pellant is not entitled thereto as  a matter of right. 

3. Appeal and Error D a-Where case is not docketed within time and 
no certiorari is issiied, lower court may adjudge appeal abandoned. 

Where appellant has failed to docket the record on appeal and no writ 
of certiorari has been allowed in the Supreme Court, the court below may 
adjudge, uyon proper notice, upon proof of such facts, that the appci~l has 
been abandoned. 

4. Appeal and Error C f-Where appeal is  not, prosecuwd according to 
rules of Court it will be dismissed. 

The miintlatory requirements of the rules regulatiu,: appeals to thr 
Supreme Court Inny not be disregaldcd or set a t  nauzlit either by an 
act  of tlre Legislature. or by  order of :I Superior C o ~ r t  judge, or by 
consent ot litigants or counsel, the uniform enforcement of the rules being 
necessary for the courts to properly 11c.l'forrn their dutiw. Thiv matter ia 
fully discused by STACY, C. J.. firiug .';I 1011:: liue of ul~brolrt~i~ decisions. 
and notire is given that hcrei~fter cilre< not iu confolmance with the 
rules will be dismissed on the authority of this opinion without a dis- 
cussion of their merits. 

APPEAL by plaintiffs f r o m  Harding, J., at J a n u a r y  Special Term,  
1930, of WILEES. 

Civil action t o  restrain defendant  f r o m  cut t ing timber, etc. 
F r o m  a judgment  dismissing the action f o r  fa i lu re  t o  file bond a s  

required by order  of court,  the plaintiffs appeal,  assigning errors. 

J .  A.  Rousseau and G'harles G. Gilmatl~ f o r  plaintifis. 
T .  C. Bou:ie far defe&nfs. 
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- -- - - 
PRTITT v. WOOD. 

STACX-. C. J. From the judgmt~i~t  of dismissal tlnterecl itt the Janu:~ry  
Special Term, 19.30, Wilkcs Sn lmio r  Court, the plaintiff.: g x ~ c  notice 
of appeal to the Supreme Court, and were allox-rd ninety days to make 
out and srrvo staterncnt of cnvt on apl)eal, while the dcfmtlants mere 

L 

qiren sixty days thereaftm to prepare ant1 filr exceptioni or counter- 
rase. U p o ~  disagr~t~incvlt, t 11~  C R S C  \\ ;a' wttled by thc judge, 16  July.  
1930. Thrre wni: 110 application for ri r f iomr i  at  t h t  Spring Term, 
I!I:N, of this C'ourt. the ncxt succerding tt,rnl rmmnt.nci~ip i1ftc.r tlir rrll- 
d i t i o ~ ~  of thc judglneut in the S u y ~ r i o r  ('ourt. th(3 ttrlli to nhich tlw 
appeal should hare  been brought. 

R u l ~  .5 of the Rules of Practice in  the Suurer~it. Court (192 N. C., 
:I.  S41), provides, among other things, that thc tr:tnqcript of rccord (311 

appeal from n judgment "rendrwd be for^ tht. conlinenceincut of a term 
of ;his Court" must be brought to  such tcwn. t h ~  neat s~~ccerding tern,, 
and tlockrtcd here fourteen days before wter ing  upon the call of the 
,iistricbr to mhich the casr bdongs, with tllc proriso that appeals i n  civil 
rases (but otherwise in criminal cases) from the First .  Second. Third 
, ~ n d  Fourth districts, tried between the first day of J anua ry  and the 
first Mouday in Fchruary, or betn-een t h i ~  firit day of Alugust and the 
fourth Monday in  August, a re  not required to  br. docketed a t  thc irnme- 
tliatclg succeeding term of this Court, though if docketed in time for 
hearing a t  said first term, the appcal will s t a d  regularly for argument. 

Tlw single modification of this requiremrnt, sanctioned by the de- 
risions is, that  There. from lack of- sufficient time or other cogent " 
wasoli. the case i i  not ready for hearing, it is prrnlissible for the appel- 
lant, within the timo prescribed, to cloclwt the rccord prol)er and mowfi 
for a cv r f io ra~ i .  which motion IIIHV lw allowed bv the Court in its 
tliscretioi~, on sufficient showing ma&, but such m i c i s  not one to which 
the moving party is entitled as n matter of right. The  issunrice of :I 

\ \ r i t  of iwf iorar i ,  Ilomevcr, does not change the time a l r e a i l ~  fixed b) 
agreement of the parties, or  by order of court, for serving statement of 
cnse on  ixppcal, xutl excel)t lo~~$ or i.oul~ttrc.ww. ,\'miflc 1 ) .  8 m ~ t l 1 ,  ante. 
463. 

If the record and transcript are not docketed hrre a t  tho proper time 
and no certiomri is allowed, the c-ourt below, on proof of such facts, 
may, on proper notice, adjudge that the. appeal has been abandoned, 
and proceed in the cause as if uo appeal had been taken. Dunbar I ) .  

Tobacco Growers, 190 N. C., 608, 130 S.  E., 505; J w h n  v. Simmons, 
I75 N. C., p. 540, 95 S. E., 9 1 9 ;  Avery v. Pritchard, 93 N. C., 266. 

Ws have held in  a number of cases tha t  the rules of this Court, gov- 
erning appeals, a r e  mandatory and not directory. Culvert v. Carstar- 
phen, 133 N. C., 8.5, 45 S. E., 353. They may not be disregarded or 
set at naught (1) b~ act of the. Tqis l a tu r r  i P n o p r  I > .  (:ommissioners. 
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1x4 S. C., 6lS, 113 S. E., 569), (1) by order of the j ~ d g r  of the Supv- 
rior Court (Wuller v. Dude?/, 193 K. C., 354, 137 S. E., 149), ( 3 )  by 
consent of litigants or counsel. 8. v. Farmer, 188 N. C., 243, 124 S. E., 
562. The Court has not only found it necessary to adopt them, but 
qua l ly  necessary to enforce them and to enforce thein uniformly. 
It'omble v. Gin Co., 194 N. C., 577, 140 S. E., 230. See Porter v. R .  R., 
106 N .  C., 478, 11 S. E., 515, for summary of the decisions. 

For the conve~iience of litigants, counsel and the Court, 21 fixed 
sc.licdule is arranged for each term of the Court and a t me set apart for 
the call of the docket from each of the judicial districts of thc State. 
The calls are made in the order in which the districts are numbered. I t  
(.all readily h 5tW1, therefore, that, unless appeals are ready for argu- 
ment at the tinlc allotted to the district from which t lcy conle, a dis- 
arrangement of the calendar necessarily follows, and this often results 
in delay a i d  not infrequently in serious inconveniencc~. The work of 
the Court is c.onstantly increasing, and, if i t  is to keep up with its docket, 
which it is earnestly striving to do, an orderly procedure, marked by a 
due observance of the rules, must be maintained. When litigants resort 
to the judiciary for the settlcment of their disputes, the,y are invoking a 
public agrncy, and they should not forget that rules of procedure a r t  
necessary, and must be observed, in order to enable the courts properly 
to discharge their duties. Battle v. Jfwcer,  185 S .  C., 116, 123 S. E., 
258. The rules h a w  bcwi revised, annotated and reyublish~d in tlrt. 
192nd Report. 

O n  facts identical in principle with those appearing on the preseut 
record, the appeal in the case of B t o n ~  u. Lpdbeffw, 191 N. C., 777, 133 
S. E., 162, mas dismissed ez mrrn motu. The present appeal will be 
treated in like fashioil. The following authorities are also in support of 
this disposition of the case: Pentufl 71. Park*, 195 N .  C., 609. 143 S. E., 
139; 8. u. Crowder., 195 N .  C., 335, 142 S.  E., 222; S 1 . .  Surefy  Co.. 
192 X. C., 52, 133 S. E., 172; Trust Co. 1 % .  Parks, 191 S. C., 263, 131 
S. E., 637; Finch 1 . .  (70m~nissioners, 190 S. C., 154, 129 S.  E., 19.5; 
S. v. Rz~tner, 185 N.  C., $31, 117 S. E., 163; Rose v. Rocky Xount,  184 
X. C., 609, 113 S. E., 506; S. u. Johnson, 183 N. C., 730, 110 S. E., 
782; S. I * .  I~a~~ksda le ,  183 N. C., 783, 111 S.  E., i l l ,  Ruggy CO. a. 
.UcI,artzb. 182 S. C., 762, 108 S. E., 344; S. 1 % .  Satfrrwi~ite,  182 N. C., 
892, 109 S. E., 862; Howard u .  S p r i g h f ,  180 S. C.. 653 105 S. E., 35; 
A'. u. l 'mdl, 169 S. C., 363, 85 S. E., 138. 

By requesting and consentil~g to such a long extension of time for. 
settling case on appeal, the plaintiffs put it out of their power to have 
the case ready for hearing as required by the rules. This, they did at 
the peril of losing their right of appeal. Trusf Co. o. Parks, supra. 



K e  have recently beerr called upou to comider a number of procedural 
ciuestions: Reid I,. R ~ i d ,  anfe ,  7.10 (order racated because signed by 
-l,ivial jutlgc, out of i w u ~ l t  ill v l ~ i c h  c2:iusc' \ \as pending);  E'll i~ c. 
l : ' / is. ante,. 708 (dismissed for failure to file brief a t ~ d  to send u p  
iiecessary parts  of record propcr) ; C a r f ~ r  v. Bryant, a n t ( ,  704 (affirmed 
for failurc to serve proper statement of case on appeal) ; Rasberrzy v. 
IlltXs, an.fc7, 702 (dismissed as moot);  IVa,fers 1 % .  llTafcrts, anie, 667 
(tlislt~issed for failure to send u p  nccessarT parts of record proper) ; 
,V~rtitl~ I! .  ,Yn~i f / i .  anfo, 463 (affirnieci for  failure to serve statement of 
c2ase i n  time) ; 8. v.  Hayeslipps, ante, 636; 8. v. AIIa.ssey, ante, 601; S .  c .  
llt~rr-;.s, ankc, 377; S .  1' .  S l l a r p ~ ,  ante, 377, a1111 8. 1 ) .  Bjjnurn, ante, 376 
( all ca~-,i tal case5 disri~issed for failure to prosrcutc appeals) ; Roberf s c. 
H 7 ~ s  ( 'o . .  198 X. C., Ti9 (orclcr strikiug out +tateme~lt  o f  case on appclal 
becauw not served ill time (one day late), affirinecl) ; st1t8, also, 11arde~ 
1% Tiinbrrlake, 159 N. C., 552 (disrnisscd hwausc~ case 011 appeal serrctl 
t n o  days l a t e ) ;  and Guano C'o. 1.. I f ~ t l ~ a .  120 0. C., ."3 (cert~oral-1 
l ie r~~cd because case on appeal serted oric clay lati>) ; Kerr v. Drakr, 182 
S. C'.. 764 (motion to reinstate denied bec;ruw i d a v  O I I  a p p a l  not served 
I N  time) ; /'loft u.  ('on.\.frucfion ( ' 0 .  1 U \  N. (2.. 792 (clisrni~serl for 
failure to se l~d up necessary parts  of record proper) ; R .  R. 1 .  BI-uns- 
11 1t l ( 'ounty ,  108 N. C., 349 (dismissed bvcause uo elltiny of appeal ap- 
peared on record) ; we, also, Jl fg .  (70. I . .  S i n ~ m o ~ m ,  97 N .  C., 89 (dis- 
~~lisqeel fo r  fai lure to note crttrg of appeal);  ('asr~y v.  R. H., 198 N. C., 
432 (tli~missed for fa i luw to rcducc c r i t l e ~ ~ c t  to uurrat ire form)  ; G r e c n ~  
I .  h'tadicm, 197 K. C., 472 (dismiwecl because coranz tzon jud~ce)  
~ ~ I r i r c ~ i / ) c ~ ~ g  1 % .  Iloccurd, 197  S .  C., 136 (d iwl i~scd  for failures to  qclld ul, 
necessary parts of rccord proper) : ( ' c t  1 1  P .  l ~ r m b w  C'o., 197 S. C.,  81 

disrnisscd for fnilurc to group ~xccptiori- aild assignnlents of error) ; 
.t e, also, Re~usls c. L ~ r p f o ~ ,  193 S. ( I . ,  423, a11t1 Uyrd v. Sz~tlti~rlancl, 186 
S. C., 384, on assigrrmer~ts of e r ror ;  S. 1 % .  13c~~.sTey, 196 N. C., 797 (dis- 
~riissed as a ~ iu l l l t y ) ;  dollnson 1.. dlills ( ' 0 . .  196 S. C., 93 (dismissed a<  
~"~ematu re )  ; l b b l f i  c. Gregor!y, 196 S. C., 9 (dismissed as premature) ; 
('cluington 'L'. I f  osw~ery Illills, 19.5 S. C., 478 (disiuissed for failure to filc 
brief and inattcution) ; ,\'. 1 % .  Tn,yIoi*, 194 N. ('., 738 (dismissed f o ~  
failure to proscrute allpeal) ; ,'. c. A~lg11,  19-1- S. C., 715 (c.r>rLiorarl 
iktlietl for n X I I T  of ~nt~r i tor iou\  d~owiiig-failure to -1lov probable 
error-and appeal dismissed for litchcs) ; S. u.  Butner,  185 N. C., 731 
i lerf iorari  denied for failurc to '(allege error and assign meritorious 
g o u n d s  for the appeal"); I.Crom0lc u. Gin Co., 194 S. C'., 577 (alias 
cartiorari denied for warit of lueritorious shou,ing) ; Uisanar v. Suttle- 
myrc,. 193 S. C., i l l  (judgment vacated because signed out of the 
c 4 0 u ~ ~ t y  alld out of thc dibtrii4) ; L)iinn 1 % .  Toylor,  187 IT. C., 38.5 (order 
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btricken out because signed by judge after leaving ben1.h) ; Trust  Co. 11. 

;I1 iller, 191 N. C., 787 (dismissed for failure to file requisite number of 
transcripts in  pauper appeal) ; 5'. v. Farmer-, 188 N. C'., 243 (dismissed 
for failure to bring appeal to nest succeeding term of Supreme Court) ; 
7 ' ~ i p p  u. Somsrsetf ,  182 N. C., 767 (dismissed for failure to bring 
appeal to next succeeding term) ; Ross u. Robinson, 182 N. C., 548 (dis- 
missed as frivolous) ; Hofe7 Po. u. Grlflin, 182 N. C., e 3 9  (dismissed as 
frivolous) ; 8. I) .  McDraughon. 168 1\'. C., 131 (dismissed for failure to 
<end u p  indictment, or to supply copy of lost bill) ; Cre::sler 2'. .4she&lle. 
138 N .  C., 482 (certiorari denied and judgment affirmed because stenog- 
raphw's notes sent up as "case on appeal") ; Sigman v. R. R., 135 
3. C., 181 (no erros foumd after rrferring transcript to clerk ((to put 
t h ~  record in prescribed shape"); Burrcll v .  Hughes, 120 N .  C., 277 
(dismissed for failure to bring appeal to next succeeding term, the Court 
stating ill the opinion that ('There are some matters at least which should 
be deemed settled, and this is one of them") ; S. v. X a y ,  115 N. C., 1.204 
(tlisniissed because organization of court not shown in  transcript) ; 
S. a. Smith, 152 S. C., 842 (dismissed for failure to aver in  affidavit 
that a ~ ~ p l i c a t i o i ~  to appeal in forma pauperis in c r i ~ n i i ~ a l  actio~l ('is in 
good faith") ; Honr?/cuff v. Wafh-ins, 151 N. C., 6.5;; (dismissed oil 
ground of defective affidavit to appeal in, forma pauperis in civil 
wt ion)  ; 8. v. X e ~ h l c v ,  145 S. C., 560 (clismissed he(-ause defendant 
had escaped and fled the jurisdiction); R o w ~ n  L?. E'oz 99 N. C., 127 
(dismissed for failure to give necessary u~ii- lertakin~ on appeal) ; S. 1 ) .  

l17nc/ i~ov,  91 S. ('., 521 (dismissed for fwilure of iurety O I I  appeal bo11(1 
to justify);  S. 1;. I : ~ ~ f f s ,  91 X. P., /cerlio~.ari issucd to ascertaitl 
whether "court \ \as held by judge ;tutliorized to hold it, and at tlic 
1)l:tcc~ ;rud t i m ~  prcecribcd by law"); R ~ r l f n r ~  1 % .  R ~ u l t y  PO.. 188 K. P., 
47 :: (c .o~l t ro~ fhrbjr \ \  i t l~out  :~v t io~ i  disniissed ~ ~ ( Y I U S ~  110 ?('a1 "questioli il!  

i l i f f [vnve") ;  Gmuc/!/ I > .  G c r l / f ~ / .  11'0 S. ('., 176 (c.ont~ovrjrsy without 
:ic.tion clisniisst~l for f:liluro to awonlpilny agreed qta t rn~vl~t  of facti  
\i ith ~~r rebsa ry  affidavit). 

Wt1 are minded to sag, that hrreafter, in disposing of appeals f o ~  
fa i luw to comply with the rules, tlw Court .;hall not feel impelled to 
state the reasons for its decisionb, or to file written opinions in such 
cases. Hcnce, when a case is tiismissed on authority of .Pruitt v. Tl'ood 
(this vase), the profession will understand that it is for a failurc in 
some respect to comply with the rules, whether specifically mentioned 
herein or not, and that the Court cannot pause to discuss the procedural 
question, h t  must conserve its time for the considerttioll of other 
matters. 

.\ppeal dismissed. 
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SARAH HURLEY 1. .I. S. I,0VETrI' 

Libel and Slander D c-Where complaint does not allege tlmt words of 
defendant imported inimoralitg trstimong to this effect is not ad- 
missible. 

Ar13aa~ by plnintifl from Hartl/n{g. .I . ,  at .January S p ~ c l a l  Tt31.m. 
1030, of WILICE~. Affirmed. 

This is an  action to recover damages, both actual and punitive, for 
~ landerous  11-ords alleged in  the complaint to h a ~ e  h e n  spoken by the 
(lefendant of and concerning the plaintiff. 

From judgment disniisqing the action, at the close of all tlie cr idencc.. 
plaintiff appealed to the Supreme Court. 

PEE CLHIAX. Thc riortls alleged ill tlie coinplai~lt to have bee11 spoken 
by the defendant of an11 vonrer l~i i~g the plaintiff are slaiderous l ie , .  s c .  
Howewr,  tlie words which all tlie evidence shows ncrc  spoken by de- 
fmdant  art. liot slnud(mns ,111 r . S P .  The? do not i i ~  tlicmselres impute 
to plaintiff irnlnoral conduct. 

Conceding that the words which the e~ idence  shoxs the defendant did 
,peak of arid coriccrning the plaintiff, are ambiguous and fairly udnnt 
of n slanclerous interpretation, in the absence of an allegation iu tlic 
romplairit to that effect, there \ \as  ilo crror i n  excludiiig testimony of 
wit~iesses offered by plaintiff as to thcir u~iderstanding of t h ~  meaning 
of the, words spoken by the defendant. Defendant in his alIs\ver aud 
also as a witness at the trial, tleiiicd that he intelided to chargv or did 
vliarge plaintiif with innnoral conduct. Thc rridrwrtb as to the, vircum- 
qtnnces under n I~ich  the nords wew spoke11, supports tht. denial of tht' 
~ l c f~n t l an t .  T h r  instant case i, d i s t i~ l~uis l lablc  from I 7 i n r ~ 1 / /  r I'trc 1 . 
178 A?-. ('.. 121 ,  100 S. E., 381, relied on by plaintiff on 1ic1 appeal to 
this Court. I n  that  case, it  is alleged i l l  tlip complaint not o d y  that 
~lefendant spokc tho words set out thiwin,  hut also that lie ~nttxntlcd 
r h c r ~ b y  to charge and did charge plaintiff with a felony, to n i t ,  larcrny. 

There vns no error in thr  trial of this :rctiotl. The judgm~nt  is 
.lffirmed. 



Master and Servant C b-Alltagations in this caw held i~l~altlicient to sup- 
part action against employtw for ptwonnl injury. 

A P ~ E A L  by plaintiff from l l n ~ d i n < y ,  J . ,  a t  Juntl Ter111, 1930, of Wrr,r;rh. 
Affirmed. 

The action was brought by Claude Key, :l minor, by his next friend. 
I). E. Key, to recover damages sustained by Claude Key in the sum of 
$5,000 alleged to h a w  been sufferrd by th r  plaintiff on account of the 
negligenccl of the defendant company while the said pl lintiff was em- 

r , ploycd by tho de fv~~dan t  c.onipnny. Ihts cans(. raitrtL ou to 1~ licnrcl, 
:tnd after the jury was chosen, and cinpaneled, and before evidence was 
introduced, the defendant company, through its counsel. d ~ m u r r e d  o w  

lmus to the complaint, on the ground that the complaint did not state 
;I cause of action, which motion was sustaiiled by tho c m r t ,  and judg- 
ment entered disinissing said actioi~, and taxing thr  plaintiff with the 
mst, from which juclgm~nt tlie plaintiff r.xcepted, assigned cwor and 
appealtd to the Supremo Court. 

The inaterial allegations of the complaint are n i  foll~>ws: "l'liat the 
plaintiff was employed by the defendant company in  t l  e fall of 1926, 
;mtl worked for said coinpany utltil 30 dannary, 1 9 2 9  that wlien he 
was employed by thc defendant company, hr. was put on t~ job of placing 
bottoms in chairs by means of a hand screw driver, sa,d screws being 
nsed to fasten the bottoms in said chairs; that the apparatus on which 
the  chair: were placed, in order to fastrw thr bottoins to .aid clrairs, wa. 
;in old time low bench or shelf, and in  order to fasten the screns ill the 
hottom of the chairs, this plaintiff was forced to stand in a stooping 
position, using a hand sc3rew driver with his right hanci. That  during 
the year 1928, this plaintiff, on account of standing in the stooping 
ps i t ion ,  which he was required to do to perform his duties, suffered an 
injury to his right h ip  and side, the ligaments and nerlTes being badly 
strained and injured i11 said hip, and making it almost impossible for 
the plaintiff to walk, and from which in ju rks  he has suffered great and 
cwruciatiltg pain in body ant1 in mind, iwd co~it inuw to suffer great 
pail]." 
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KEY 1'. CHAIR Co. 

Fur ther  allegation was made that Claude Key notified defendant "that 
he did not have suitable and sufficient tools and amliances with which to 

A L 

do the work on this job, and notwithstanding this notice, the defendant 
company continued to ha rc  him work oil said job, until said injuries 
Imanie so grave ant1 serious that it nab necessary for the plaintiff to 
go to the hospital. . . . That  the de fen t i a~~ t  company was negligent 
in that, it  did not furnish tools t111d appliai~cei  in common  us^ to  p w  
form the work which this plaiiitiff nr:w rcqnirtd to perform, and the said 
defendant company knew, or should have known, that the tools and ap- 
1,liances furnished to this plaintiff n e w  not such tools and appliances 
:I< are ill cornmoll ust3, and were not modern nor suitable toolq with 

hich to perform the work which he was required to  perform." 
(Yaude Kcy iq a minor, 19 years of age. 

Trivefta il: llolshon~ver and B. I'. Hen.dei:so~~ Jot y la ln f i f .  
6. Huhcrt TVhickrr f o r  defendanf. 

PER CUHIAM. The clefendant demurred orc tenus on the ground that 
"the complaint does not state facts sufficient to constitute a cause of 
action. C. S., 511(6).  Thc court below sustained the demurrer and 
111 this we can see no  error. 'l'llere ii no allegation in the complaint that 
the tool used was defectiw, nor any allegation showing that  such defect 
was known to the defendant or ought to have been known in the exer- 
vise of due care, and that surh d e f d  Tvas the proximate causc of t h ~  
~l i jury .  On the contrary, w l ~ t  caused the in jury  is fully set forth, 
vhich  n e  do not thiuk is such tiegligence as gare  plaintiff a cause of 
avtion agaiilst the defendant. 

The  tool was simple, no defect i n  i t ;  the place of work was such as 
required a stooping position, well known to  Key, who was 19 years old. 
Hoeing, picking cotton, planting tobacco and potatoes, cutting wood, 
sawing logs, shovcling dir t  and coal, s~veeping and numerous ordinary 
affairs of life, all require the work to bc done by stooping. The allega- 
tions that  thc tools and appliances were not such as in  colnnlon use and 
\ \ere not modern, oil all the facts, do not show negligence. The  fact that 
the old simple nlethod of sweeping required stooping, i n  the early days 
,I bundle of broom-sage was used a i d  then the manufactured broom with 
the handle, doeh not require one to  furnish the servant (if the house- 
lcreper does not perform the task) ~ v i t l i  n vacuum sweeper. In simple 
ordinary tools and appliances, where there arc, no defects, kno\\n, or in 
the exercise of due care should h a w  be11 known, to  the employer, and 
huch defects are not the proxirnatc cause of the injury, the applicatiorl 
of plaintiff's requirement "such tools and applianres as are in cornmoi~ 
use and were not modern 11or suitable tools." on the facts here, would 
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tend to destroy industry. The risk of c~iiplog.ment would be too great to 
thr employer. The very hope of a cornmon-r~ealth is to encourage work 
: ~ n d  thrift :md create industry, to gire cmployinent and by so doing make 
a happy :ind coutented peoplc. Sickness, ill-health aiid misfortune are 
:I part of life's burden which liuri~anity iliust endure with patience. This 
burden me cannot put on all cnll)logcr of labor unless negligence is 
shown. See W i n b o n l c  v. Coopertrqe Co., 175 N. C., 58; Smith I * .  Rifrh,  
196 S. ('., i 2 ;  X c v i t f  1 % .  b'olrr~dry ( ' I )  . tr~ctc,. Ti.',. 

I n  Snipes r .  Jloncls, 190 X. C., at p. 191, it is said:  "Even after an- 
swering in the trial court, or in this Court, a defendant may demur ore 
tcnus, or the Court may raise the questioil ez mero motu that the com- 
plaint does not state a cause of action." 3 ' ~ a w e l l  v. Cide, 194 N. C., 
:it p. 547. The judgniei~t be lo~r  i a  

-iffirmed. 

(Filed 10 1kcernt)er. 1930.) 

lteceivers I a-After order discharging receiver an independent action 
for lnivapplication of funds will not lie unless order is vacated. 

.\ftclr :I recri\.er for  :I cwrl)orwtioi~ liirs turllcd 07.rr a11 the corl~oratio~t's 
:~ssc~ts to a trl1stt.e ill b ; ~ l ~ f i m p t ~ ~  later duly ;~ppointt>d, n 1t1 has hren dis- 
chrged by the Stilte rourt that :~ppoi~lteti him, the rrineiy of the trustee 
in bimkruptcy to recorcr from the recaeivcr for mis:tpplicn tion of funds is 
l)y ii~otioll in thc cauw, irnd i i n  indrprntlent aetioii against thv rc'c2eiver, 
c)r a:tlit,~s rweiving benefits, or the s l~r t~tp  O I I  t h t s  rr(~ri\.c~r's 1111nt1, wi l l  ]lot 

lit, i i~~less a11 order has Iwcw lnntl ts  rticiiti~~:: the. tliscl~i~rxct of t l ~ c t  ~~c~cvi\-c~r. 

APPEAT, plaintiff fro111 OglcsOy. J. .  nt Octoher Term, 1930, of 
13r~xcoarn~.  Affirmed. 

Plaintiff is the trustee in b a ~ ~ k r u p t c r  of thc Piedmont Electric Com- 
l'any. The defendant, John H. Cathey, was the receiver of said com- 
pany, appointed by the judge holding the October Term, 1929, of the 
Supcrior Court of Buncombe County, in an action instituted therein 
prior to the adjudication of said Piedmont Electric (2ompany as a 
bankrupt, entitled, "Knox Porcelain Company v. Piedmont Electric 
Company." The defendant, Xaryland Casualty Company, was the 
surety on the bond filed by the said John H. Cathey as iweiver. This 
action is  to recover of the said John  H. Cathey, receiver, and the surety 
on his bond, and of the other defendants the sum of $5,502.36. 

It is alleged in  the complaint that the defendant, John H. Cathey, 
\\.hilt> actiwg as receiver of the Piedmont Elec.tric Company, misapplied 
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certain assets of said company, nliicli cainr into his  hands as receiver, 
m d  that  his codefendants, other than the Maryland Casualty Company. 

ro~lgfully nntl udawfu11y rewi\  ('(1 wid  itssets, or  the r ~ r w e ~ d l  of tht' 
sale of tllc same, and ~vrongfully and unlawfully converted thc same to 
their om11 use, in fraud of the creditors of the said P i~dmol t t  Electric 
Conipany. 

I t  apprars from Exhibit 13, attached to the corriplaiilt, :tiid 111ade a 
part thereof, that  after thc appnintment of plaintiff 11s trustre in bank- 
ruptcy of the Piedmont Electric Company, the defendant, John H. 
Cathey, receiver of said company, filed his report in the Superior C'ourt 
of Buiicomlse County, and turned ovcr i111d tlelivered to tlic plilllitiff tht 
,~sscts of said company, then in  his hands as receiver. Upon tlw filing 
of said report, the said John  H. Catlley was dischargccl 21s r c w i ~ e r  of 
the Pirdmont Electric Conipaliy. I t  is imt :~llegctl ill tile complaint. 
!lor docs it appear from csliibits attached thereto, that  tlw order dis- 
(.barging the said receiver lias been set aside or vacated. This actiov 
was begull after leave had first been obtained from t h ~  Supr~bior Court of 
13uncoi~be County. 

From judgment sustaining demurrers filed by dcfendwlits, on tlw 
ground that  the facts stated in  tlie coniplaint are lint sufficient to co11- 
stitute a cause of action, and on other grounds. plaintiff aplwxlrd to 
tho Supreme Court. 

l ' b ~  CLIIIAAI. There is 110 error in the juclg~l~ent sustaiilillg the de- 
lnurrers filed by the defendants in this action. The order of tlic Supc- 
I ior Court discharging the defendant, Jolirl 11. Cathey. as r ece i~  er of the 
Piedmont Electric Company, is conclusi~c.  I t  is riot subjcc't to col- 
lateral attnrli by mt i~rdepe~ldeiit action. It L U : I ~  be set a,i.ide and 
~ a c n t r d  o d y  for frau(1 or ~~li*tal ic,  by a inotioll in tli11 cau,t ill nliich 
11e n a s  appoiiitcd and discharged :is receiver. Sarraif T .  Gaijnc~y C a r p c f  
Xfg. Co., 77 S .  C., 85 ,  57 S. E., 616. Until thus set aside and vacated, 
110 action to recolei oil account of his llahility as rt~ceiver, can 11e rn'lin- 
tained against him or against the surctj on hi, bond :as r c c ~ i ~  er. 'rhe 
liability of the rcceivcr and of the surety on his boild trrrl~inatcd nit11 
his official existence. II igh on ReceiIers, see. 268. 

Tlw liability of tllv dcfcrldnl~ts otllc.1 tliail tlic cicfc.~~dal~ti. t l ~ t l   it^^^:\ I I 

, ~ n ( l  t h ~  surety on his bond, in thcl i i i~ t i i l~ t  case, 1s p~cdicatcd oil hlq 
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official liability. I t  follows that  as no cause of action is alleged in  the 
complaint against the receiver, there is no cause of action alleged therein 
against these defendants. 

This action cannot be construed, even under our libelal pract'  ice as a 
motion in the cause, in which the receiver was appointed; i t  is in fact 
as well as i n  form an independent action. It was properly dismissed on 
the ground that  the facts stated in  the complaint are not sufficient to 
constitute a cause of action. We do not discuss the other grounds for 
demurrer. I t  is needless to do so, as the judgment dismissing the 
action must be 

Affirmed. 

ALEX HARRIS v. BLACK bIOUSThIK R.~II.\VAT ~'OlIPANT 

(Filed 10 December. 1930.) 

Railroads D b-Mere fact of injury in collison while attempting to cross 
tracks does not entitle plaintiff to recover. 

In nn action to  recover damages sustained in  it colllsio~l i ~ t  a gradt. 
c,rossing, tlie fact that the plaintiff failed to stop as well as look and 
listen before attempting to drive his auto-truck across defendant's rail- 
road track does not alone entitle the defendant to a verdict upon the 
nsual issues of negligence, contributory negligence, etc., n!3 other facts and 
circumstances may be considered and determined by the jnry i n  plaintiff'- 
favor. Ij?itncv v. K. R.. nnte,  686, cited a s  controlling. 

APPEAL by defendant from Harmed, S p ~ r i a l  .Tud.ge, a t  March Term. 
1930, of YANCEY. N O  error. 

  his is an  action to recover damages for injuries to t h ~  person and to 
the truck of the plaintiff, caused by the negligence of the defendant, as 
alleged in the complaint, resulting in  a collision, at  a public crossing. 
between defendant's engine and plaintiff's truck. 

Issues raised by the pleadings, and involving the actionable negligence 
of the defendant, the contributory negligence of the plaintiff, as a proxi- 
mate cause of his injuries and damages rcwltiiig froiu the injuries. 
were submitted to the jury and answered in  accordancr with the con- 
tentions of the plaintiff. 

From judgment that  plaintiff recover of the tlefelitl:~ilt the sum of 
$6,000, damages for thc injuries to his person, and the sun1 of $400, 
damages for the injuries to his truck, as assessed by the jury, defendant 
appealed to tlie Supreme Court. 

Watson (e- Pouts for plaintiff. 
J .  W.  Pless, J .  J .  McLaughlin and C7za.s. Hutchins f o r  defendant. 
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PER CLRIAM. Conceding that under authoritative decisions of this 
Court, the evidence for the plaintiff, the defendant having offered no 
tvidenc~c., was sufficient to sustain the allegations in the complaint that 
plaintiff's injuries were caused by the negligence of defendant, on its 
appeal to this Court, the defendant contends that  there was error in thc. 
refusal of the tr ial  court to allow i ts  motion for judgment as of nonsuit, 
,it tht. closc of all the evidence, for that  all the evident? shows that plain- 
tiff did not stop his truck befort3 driviug 011 the crossing ant1 thus avoid 
the collisioii which resulted ill his i ~ ~ j u r i e s ,  Defendant contends that 
mch failure was nrgligence per s c  011 the part  of the plaintiff, which 
contributed as a ~ ~ r o x i m a t e  cause to his iiiiurics. This  c~ontention can- 
uot be sustained. The principle on ~ r h i c h  the conteiltioi~ is made is  well 
settled i n  this State and elsewhere. Ilutne~. v. R. R., anti ' ,  695;  Har-  
rison 1 . .  K .  R., 194 N. c., 656 ,  140 S.  E., 398; R. ct: 0.  R R. co. 1 % .  

Goodman, 72 2;. Ed., 167. T l ~ c  pri~~ciplcb, howe~er ,  is not ;~pplicable ill 
the instant case. 

The  law in  this State does not impose upo11 the ~l r iver  of a motor 
vehicle, on his  approach to a public crossing, the duty, under all circuin- 
stances, to stop his vehicle before driving on the crossing. Whether 
u n d ~ r  all the circurnstancc>, as thc e~ idcnce  tends to show, and as thr  
,jury may find from the e ~ i d ~ n c e ,  the failure of the driver to stop, as 
well as to look and listen for  an  approaching train a t  a railroad cross- 
mg, was negligence on his part, is ordinarily EL question involving mat- 
ters of fact  as well as of law, and muqt be determined by the, jury u~ ide r  
proper instructioiis from the court. This principle has statutory recog- 
nition in this State, and was properly applied in  the inst:ult case. The 
judgment is affirmed on the authority of Rutnrr 1 . .  R. I?. .  5uprn 

N o  error. 

1.  Laborers' and Materialmen's Liens B a-Whether notiw of claim of 
lieu was filed within time held for jury upon conflicting evidence. 

Where the  material f ~ r ~ ~ i . s h e r  fo r  ;I building files his ~~otic.c. of clili111. 
C .  S.. 2470, the lie11 :~gninst the building of the owner relt~te:: I);~rk to tlira 
titnc. the delivery w;~s  conlpleted, and ;~ctiou lnust be colul~~enced within 
sis months after the filing of the ribovc notice (C.  S., 24-14. riot i ~ l ~ l ~ l y i ~ ~ g ) .  
: r l ~ d  i n  that et-rnt the lien is l)res(~rvrd f1.0111 the furnishill: of the ~nntc~t'i:il 
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and is superior to a deed of tms t  registered sincch that tirue. and whert> 
the evidence is conflicting the question is for the jnry under proper in- 
structions from the court. 

2. Evidence I +Bill of lading produced by railroad clerk in charge of 
records held competent on question as to when goods were delivered. 

%'her(> the quwtion is for the jury :I\ to the time n LU ttcrial flinlishe~ 
i l l  his  action to  enforcr his l ic~i  h:ls f i i l i~l ly  coinpleted t h ~ i  d r l ivc~y  of the 
mnteritrl to tlie building of t lw owner nnller col~strnction mid against 
which the lien has been filed, C. S., 2'470, 2474, a clerk of a r;~ilroi~tl com- 
pany tlliit had tr:~lispc~rted and delivered it a t  its destinntion nild who 
hntl charge nnd control of the carrier'+ records relating ~ I I  it, is coinpc- 
tfwt on tllc trial to produce the bill of lntlinp showing the time of it+ 
\hipmcmt. of the tirnc of delivery a t  destin:itiou to :I tlrnyin:~n for local 
tlelircrg to the ownrr'\ prcmiws, tlw ~~robiltivt. f ~ ) r c e  Iw~np tor the jury 
to determine 

APPEAL by plaintiff f r o m  XacI ia t ' .  8 p e ~ i a l  J z ~ d g c ,  s n d  :I jury, a t  
J u n e  Term,  1930, of BUKCOJ~BE.  N o  error .  

T h i s  i s  a civil action brought  by the  plaintiff t o  enforccl a l ien against 
the lands of t h e  defendants, F. L. M c C u r r y  and  wife, E m m a  J. McCurry,  
i n  which the plaintiff seeks to  recover tlle s u m  of $815.00 f o r  goods sold 
and delircred, consisting of plulnbing mater ial  furnishecl by t h e  plain- 
tiff to  the defeildants X c C u r r y  f o r  n house xl i ich n a s  h i l t  by  them 011 

a vacant  lot i n  t h e  city of ,~sher i l l e ,  N. C. 
T l ~ c  plaintiff filed s lieu f o r  niatcr ial  furnished, i l l  the Super ior  

Cour t  of Buncombe C'omlty 011 31 J u l y ,  1929, a n d  commenced i t s  action 
to enforce said lien on  f S o r e m b e r ,  1929. 

T h e  issue and  verdict m r e  a s  follov s : "Did t h e  plaint i  T file notice of 
lien upon  the property of t h e  defendants, F. 1,. M c C u r r y  a i ~ d  wife, 
within t h e  t ime  required by Liw?  Answer :  So ."  

T h e  plaintiff asaigncd nuinernus errors  and  appealed to  t t i ~  Supreme 
(?ourt. 

PER C ~ R I . \ \ I .  ' h 1 ,  question i i l ~ o l ~ c d  : D i d  t h e  lllailltifi fik i~o t ice  of 
litw upon thc  property of thc rlefcndallts, I?. L. J l c C u r r ~  a n d  wife, 
within t h e  tirnc rcquired by law ! V c  tllink not froin the jury's finding. 

C. S., 2433: " J h r y  building built, rcbuilt, repaired or  i m p r w e d ,  to- 
gether with the Iwcessarg lots on n h i c h  such building i s  situated, a n d  
every lot, f a r m  or \-esecl, o r  a n y  kind of property, real  o r  personal, not 
herein enumerated, shall be subject to a lieu f o r  tlit. payment  of a l l  
debts contracted f o r  n o r k  (lone o n  the same, or mate r ia l  furnished." 
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SUPPLY Co. 2). RICCUHRY. 

C. S., 2470: "Notice of lien shall be filed as hereinbefore provided, 
c~xcept in those cases where a shorter time is prescribed, a t  any time 
within six months aftcr the completion of the labor or the final furnish- 
ing of the materials, or  the gathering of the crops." 

The shorter time referred to i s  that set out in C. S., 2444, but does 
not affect this controversy. 

C. S., 2474: "Action to enforce tho lien created must be cominenced 
111 the court of a justice of the peace, and in  the Superior Court, accord- 
ing to the jurisdiction thereof, within six months from the date of filing 
the notice of the lien. But  if the debt is not due within six molitlis, but 
btcomes due within twelve months, suit may be brought or other pro- 
cawdings instituted to enforce the lien in thirty days after it is due." 

The  matter has been recently fully discussed i n  K i n g  U .  Ell iot t ,  197 
hT. C.,  93. 

The only question in  this controversy was to whether plaintiff had 
filed i ts  lien against the property of F. L. XcCurry  and ~ ~ i f c ,  Ernma 
&Curry, within six months from the film1 furnishing of the ~naterial .  
Plaintiff contended that i t  had "filed a lien in  the Superior Court of 
Buncombe County, recorded in  Lien Book 9, page 63, on 31 July,  1929. 
The deed of trust to S .  G. Ecrnard, trustee, was made on 27 Xarch,  
1929, and recorded 9 April, 1929. The deed of trust to G. D. Carter, 
trustee, was made and recorded after the Bernard deed of trust. I n  
filing its lien, the plaintiff showed that  the goods mere furnished between 
the dates 18 January,  1929, and 31 January,  1929, so that its lien 
related back to the time the materials ~re1.e furnished. ,Ind the lien, 
therefore, if valid, n a s  superior to the liens created by thc deeds of 
trust. The plaii~tiff institutctl this action on 7 Soveniber, 1929, to 
enforce i ts  lien." 

The defendant contended : "Said ~ u a t ~ r i a l b  were s1iippc.d by plaintiff 
to Sanitary Plumbing and lieatiiig Company from Winston-Salem, 
N. C. ,  18 January,  1929, were unloaded a t  I \she~il le d l  ,January, 1929, 
clelivered to Folson Transfer Company 23 January,  1929, and hauled 
~ n d  delivered upon the pre~t~iscs  of XcC'urry niitl wifv 1)y i a i ( l  Folwil 
Transfer Company 23 January  and 2 1  January,  1929." 

I f  the materials were furnished according to plaintiff's contcntion, 
lwtween 18 January,  1939, and "final furnishiug of the matcrials" on 
31 January,  1929, it being a single order, as appears by the record, and 
thc lien was filed on 31 July,  1929, the11 the lie11 was filed within the 
htatutory period of s is  nlontl-is, nrrd related back : ~ n d  x a s  prior to dc- 
fendants' lien. h-ing I ! .  Elliott, supra.  011 the othcr hand, if thc cle- 
fcndants7 contcntion is correct that the ~nntrarial n a s  unloaded a t  Ashe- 
\-ilk on 21 January,  nnti deliwrecl on the prenlises of McCurry and 



wife, 23 and 24 January ,  1929, then plaintiff 11:ld no liru under the 
statute. See Gravel Co. 7;. Casualty C'o., 191 N. C., 313. 

The  question as to the "final furnishing of the materials" to McCurry 
:md wife was one of fart ,  d i c h  has been found against plaintiff. We 
have read the chnrge of the court below carefully arid see no error i n  i t .  
It was R siniple casc and the court fully vomplicd with C!. S., 564. 
Uacis v. Long, 189 K. C. ,  129. 

The clerk of the Southern Railway C o i ~ ~ p a n y ,  who had charge and 
control of i ts  records as to matters of this kind, produced the bill of 
lading showing whcn the material I\ as shipped fro111 Wiwton-Snleul tcl 

Asheville, on 3 5 January,  1920, allti the record of unlortding in  Ashe- 
ville 21 January ,  1939, and delivery to drayman 23 January ,  1929. This 
evidence is compc tc~~ t ,  the probative force is for tho jury. R. R. 1 .  

Hegzuood, 198 N. C., 309. 
I n  the judgment of the court bolow thcrc i 5  

S o  error. 

Venue H -Venue of action for libel by nonresident agajnst newspapw 
is  in county where paper's principal office is situate. 

The proper venue of :In action 1)s a no~irrsitlent yhintitt' igaiust :i ntl\v>- 
l)aper corporation with its prinvipal office clr place of business i n  ;hi? 
State is ill that couuty, alld all action b r o u y l ~ t  iu a diberel~. coullty i l l  thih 
State is remowhle thereto on clefendaut's ~uotiun duly u ~ : I C ~ I ? ,  mltl tlw f;ici> 
s o  found by tlw l o w r  coi~rt a r e  uot reviewl~blc on  :~~)l)eill. 

1'm CUI<IA~I .  The plaintiff brought suit ill I3ullt+omhe County to 

recover darnagrxs for alleged libel. The  def~l ldant  is :t domestic corpora- 
tion I~aving i ts  principal office aud place of business in Heudersonville, 
IIeilderson County, and in apt  time made :i niotion to remove the c a w 3  
to thc county of IIendcrsoil. The  nlotio~l waq  p x n t c d :  the plaintiff 
~sc rp tc t l  a n d  appealed. 
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For the purpose of suing and being sued the principal place of busi- 
ness of a domestic corporation is its residence. C. S., 466. I f  the plain- 
tiff is a nonresident of the State, the residence of the defendant is the 
proper venue in actions of this kind. C. S., 469; S o u t h e r n  Cot lon  Oil 
C o m p a n y  v. Grimes, 183 N. C., 97. 

The trial court found as a fact frorn the evidence that the plaintiff 
is not a resident of Buncombe County and is a nonresident of the State. 
The appellate court is bound hp this finding. Judgment 

rlffirmed. 

SAOMI ELhlOILI.; r. DUDLEY SHOALS COTTOX lIILI,S COJfPANY. 

(Filed 2 July,  1930.) 

APPEAL by defendant frorn Sl~aul, J., at November Term, 1929, of 
MECKLENBURQ. 

Civil action to reco1,er damages for an alleged negligent injury occa- 
sioned by a revolving shaft, located in the basement of defendant's mill, 
catching plaintiff's clothing and injuring her severely. 

I t  is admitted that 011 or about 1 October, 1915, tlio plaintiff, at that 
time a little girl about ten gcars of age, was injured in deferidant's mill, 
hut it is denied that she war in the employ of the defendant, or was 
permitted to work in the defendant's mill in ~iolat ion of the State child 
labor lam. Largely upon this question, with evidence p ~ o  and con, tht. 
case vas  made to turn in the court below. 

The jury returned the following ~ e r d i c t  : 
.'I. Was the plaintiff employed or p e ~ n i t t c d  to uork in defenda~it's 

~uill ,  while unilrr 1 2  years of age, as alleged in the conipluint ? .\r~srver: 
Yes. 

"2. Was the plaintiff injured by the neg1igcnc.c. of the d~fendant,  a i  
alleged in the complaint ? ,\nswer : Yes. 

"3. What damages, if ally, is plaintiff entitled to rcc40wr 1 A\nswer : 
$S,OOO." 

From a judgment on tlich verdict, the defentlant appeals. asbigning 
error8. 

~ r u ~ ~ ~ u e l l  & EroZn atid Johr~ Sf. IZubinwr~ fur p l a i n t i f .  
,T. F. Newel2 and J .  If. JfcLain for defendant. 

PER CURIA&[. 011 co~lt ro~erted issues of fact, the jury lias found j r i  

favor of the plaintiff. The case was tried in substantial conformity to 
the principles of Ian. applicable and the authoritative decisions on the 
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subject. We have found no ruling or action on the part of the learned 
trial judge which we apprehend should be held for ri:versible error. 
Hence, the verdict and judgment will be upheld. 

The motion for a new trial on the ground of newly discovered evidence 
is without controlling merit, and must be overruled as r o t  meeting the 
requirements laid down for sue11 motions in Johnson I * .  R. R.. 163 N. C., 
431, 79 S. E., 690. 

N o  error. 

(Filed 2 July, 1920.) 

APPEAL by defendants from Small, J., at &lpri l  Tenn, 1930, of 
I~EBUFORT. 

Civil action for the construction of a will as it relates) to a share of 
testator's personal property, and for direction as to the 3istribution of 
said share. 

From the decree entered conformably to tllc prayer c ~ f  the petition 
tlic defendants appeal, assigning error. 

d l c l e a n  & Rodmaa for plaintiff. 
nnwson & Jones for def enda7~fs. 

Pm CURIARI. K O  error is apparent on tlic record, and, as the casc2 
involves no new question of law, i t  seems of little avail to set out the 
will or the facts inducing its interpretation. That  the decision is au- 
thorized, would seem to be supported by what was said in  T ~ u s t  Co. 1 3 .  

Lenlz, 196 N. C., 398, 145 S. E., 776. 
Affirmed. 

(Filed 2 July, 1930.) 

APPLAL by defendant from Smal l ,  J., and a juvy, i ~ t  October Term, 
1929, of NORTIIAXPTON. NO error. 

The plaintiff and defendant are  sister and brother. A. Lassiter wa. 
the father of the plaintiff and defendant. O n  29 May, 1923, A. Lassiter 
on-net1 n certain tract of land and mad? a will. The fifth item is aq 



follows: "I give and bequeath to 111y dauglitchr. Xrs .  ,icree F ~ J T ~ ( , ,  1111 

tract of land lying on thc east side of the railroad ru~ ln ing  don.11 tlie 
Murfreesboro road to a new ditch, thence ~lort l l  said ditch to  the c~ntl 
of the new ditch, thence east to  a branch, theucc. tl112 old line back to 
the railroad lot." A. Lassiter died on 9 FArua ry ,  1928, agcd 87 years. 
His will was duly probated a d  recordrd in Will Book 0, page 319. 
Northampton County, N. C. Eefore A. Lassitrr d i d ,  on 25 March, 1927, 
he made, executed and delircred a deed to a part  of the land that  h ( ~  
had willed to the plaintiff to  the defendant. Deed recorded in I3ook 260. 
1). 485, registry of said county. The  plaintiff instituted this action to 
sct the deed aside 011 thc ground that  it was cscc>utcrl by f w u d  a d  u11d11c~ 
influence on the part  of defendant. 

The  issue subnlitted to thc jury and t l ~ r i r  a ~ ~ s \ \ e r  thcw,to liere a- 
Eolloms: "Did tlie defendant obtain the t l c d  tltwrilscd iu sertion d of 

t l i r s  c~o~iil)laint f ru t~l  l ~ i s  fatllcar, *\. Lassitcr, b , ~  frnutl or urldue infliu~trc.(*. 
as alleged in the complaint ! .\nswer : Yes." 

Judgmrrit n a s  duly rendilred Ly the court belo\\ 011 r l ~ t ~  vt~rdlct. I)(  - 
fendant made numerous ~ s c e ~ t i o n s  :111(1 ;~ssigui~~cwtq of error : I I I ( ~  ' ~p -  
pealed to the Snprcme Court. 

Guy d -Uidyclte urld Gco. C. ( : re ,~ t l  for  p lu~nt i t f .  
U ~ w , q u ~ y n  d- . \ T ~ r f l e ~ f ,  7'1n1-is S. Trn.~si\ u ~ ( 1  R. , / ~ , I I I L O I C / \  \1  It 1 l r ?  f o r  

~ l r f c n d a n ~ .  

p k f t  c~~1.4.u. T h i ~  defeiidaut, a t  t h  claw of plaintiff's evidel~cc. L L I I ~  

:it the close of all tlie evidence, nlowd for judgnieut as i n  case of non- 
suit. C. S., 567. Tlic motions v c r c  overrulctl hp the court below a t ~ d  i l l  

this \ve can see no error. 
We h a r e  read the record and the able briefs of the litigaiits x ~ i t h  (.:we. 

2nd we can see 110 new or novel propositio~i of law involved iu the cow 
trorersy. I t  mas nmi~l ly  a question of fact for the jury's dcterminntion, 
and  they have decided for the plaintiff. TVe schc no prejlldicial or revcrsi- 
ble error in law on the record. repetition of the facts from the record 
and the law bearing on def~ndant ' s  a~signmcwt of crrors we tliink 1111- 

necessary to set forth. 
The litigation was kt\veen sister and brother; the jury dee idd  tlw 

issue ill favor of the sister. We art1 bounil b~ thr. findings. 
In the judgment we find 
S o  error. 
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CIVIL ACTION, befow 1,yo.~.  fi;m('t.q/ n r p  J 1 ~ I q 1 1 ,  at  9 ( 1 v e i n b ~ r  Term. 
1929, of GTILFOHD. 

The  plaintiff instituted ~ic8tio11 against the tlefendant as  delivering 
carrier for  damage to :L c ~ r t a i n  shipilient of stone. The  stone was 
shipped from Colitic, Indiana,  on or about 23 Februaqr, 1987, 011 a 
through bill of lading. Thcre na.; a ~ r r ( l i c r  for the plaintiff and the 
defendant appealed. 

Iif~nntetlz, ill. B h t  for plaintifl. 
.Jarn.rs R. Lovelace for def~ndamt. 

i'm CVRISJI. The judgrur~llt is  affirmed up011 tlic authcrity of U r o ~  n 
v. E.rprcss CO., 192 K. C., 25, 133 S. E., 114, and Stincwll v. R. R., 152 
N. C., 269, 67 S. E., 5 8 6 .  

ITo rrror. 

( ' lv~r ,  A C T I O A  for I\ ronpful tic~t~tli, brfwc. Siuc A.. , I . .  a t  Ortobrr Tcr111, 
1920, of CABARR~-s. 

Tho plaintiff instituted an  action i~gainst  tllc. d~fc~lr ia l i t  for  ~ . ro i lg fu l  
ciei~th resulting from all sutoinobilc collision upon a public highway. 
<Tudgment was duly rmderrd  upon the ~ c r d i c t  in fnror  oi' tlw plaintiff 
and the defendant appealed. 

L'EIL C c n r ~ . \ ~ .  T h w e  v:ts s u f i c i c ~ ~ t  c \ idc i~c t~  of ~iegligei~ce to LC: hub- 
mitted to the jury. 

The  e&dencc, as to tht, cnrnings of deceased while law librarian at 
the TJniwrsity of West Virginia was ueak and uncert:~in, but it camlot 
be said as a matter of la\\-, that the testimony objected to constituted 
no widence a t  all. Rmifh  1,. Conch T'ine, 191 S. C., 5 8 3 ,  132 S. F,., 



567. Certain excerpts a rc  selectcd from the c l~nrgc  of the trial judgr. 
which discloses that  the words "l~rosiriiato cause7' do not appear, but ill 
the outset the tr ial  judge instructed the jury:  "But negligence alone is 
not sufficient to eiltltle one to recover. One nlio claims damages on 
x c o u n t  of negligence of a ~ i o t l ~ e r  must diov t\i o propositioiis by the 
greater weight of the evidence. . . . First, that  the illjury or death 
was caused by the n~gligciice of defeudallt; aeco~dly,  that the par t icula~ 
iiegligencc~ allegcd n a s  the proximate cause of t11e (feat11 and in ju ry ;  
and proximate cause i s  the real e6cie11t causr \ t  ithout nhich the i n j u q  
or death would not hare  occurred." 

Exceptions w r e  also take11 to the iustructiun of the trial judgv to 
the jury relat i le  to the i i iue of dn~lzagr~~.  IIo\\e\.er, l ie  do not t h i r~b  
that such exceptio~ls a r c  of sufficieut ueigllt to orc3rthrow the judgsnwt. 

S o  error. 

h ' A l ~ J I l ~ ~ l ~ S  1;AXK LiSI) TJiI.SY: ('OJlI'Ah-Y V. ' Y l ' l ~ S l ~ ~ l <  VISSOS . \ . \ I I  

\\'Tw. EI,I%AI:I~:'TII VISSOS. 



PE.R CUHIAJI. Upon a petition duly filed by the defendants Judge 
S m d l  made an ordcr on 82 July, 1930, tlirtv+ng certain officers of the 
plaintiff corporation to appear before the clerk of the Superior Court 
of Johnston County a t  a designated time to Iw esamiilcd by the defend- 
:lnts, who desired iuformation u p o ~ l  wl~icl l  tcl file their answer. There- 
after the plaintiff made a motion to vacate this order. The lnotion was 
tlenied. The judgment is affirmed upon authority of K ~ ~ t h h o i z  .c. Per- 
quson,  198 N. C., 699, aud cases therein cited. 

.\ffirmed. 

(Filed 2-1 September, l9:IO. ) 

.I tforney-Getleral l j ~ u ~ r l t t ~ i t t  utid ,1~.sis1~111t llllOi l i ~ ~ , ~ / - C i u  vrnl  ,l'ash for 
t h o  State. 

K .  R. T,~jlcr. a t d  11. ('. N a ~ w c s  f o r  d(~fendnn1s.  

1'1:~ CUHIAAI. TIIV defendants ucre con\.ictcd upol~ all i l ~ d i c t n l e ~ ~ t  
c.1iarging them with the larceny of pe:~nuts. Froin the sentence pro- 
noulmd they appealed upon severnl assignnicilts of error. We have 
vonsidt~red cach of the esccytions and find no wfficient c:ruq9 f o r  gra~rting 
't i ~ e w  trial. 

S error. 
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PER CURIAXI. We h a ~ e   disco^ ered no reversible error oil t l ~ c  rc~or t l .  
and, as  the case i ~ i v o l ~ e s  no new qucstion of law, the verdict a11d I ] ' ~ d g -  
~ n e n t  will be upheld, ni thout ml elnhoratioil of thc esceptioiis. 

S o  error. 

(Filed 1 October, 1900.) 

Appeal and Error J e-\\%we allcged error would not change result of 
trial the cause will not bc remanded. 

Where issues suhniitted to the jury are 1101 i n  accordance wit11 them 
theory upon which the castx was tried, but t l l ~  reslllt of the trial agrees 
with the tlicorr ant1 i~irolves only :I (lnclstio~l of fac t ,  tlic cnsc \\-ill lint 1 1 ( ,  
rc~manded for another hcnrin(~. 

APPEAL by defendants froin X U X ~ L .  J., at Xarcll T ~ Y I ~ ,  1090, of PITPT. 
Civil action to recover $900.00, allcged overpapinc~~t  i n  the p ~ u ~ > h a s t .  

of a lot of land. 
T h e  case revolves around an  oxvelty charge agaimt  said lot, csistilig 

in favor of Mrs. Sadie Lilly, which plaintiffs allege was to be considerctl 
as a par t  of the purchase price and adjusted accordingly. This wa. 
denied by the defendants. 

F rom a verdict and judg~neiit for  plaintiffs. thc tlcfendants :ippc:~l. 
assigning errors. 

Albion Dunn fo r  plaint ifis. 
Louis W.  Gaylord for- d e f e n d a d s .  

PEE C ' L ~ I A M .  Thc issues submitted arc. ]lot ac<col*Oant with the tlicorj 
upon which the case was tried, but as the result agrees with the t l ~ e o q  
of the tr ial  and involves only a question of fact, i t  woulcl apparently 
serve no  useful purpose to  remaid  the cause for anotlirr hearing. P a f ~  
7*. Gaitley, 183 N.  C., 262, 111 S. E., 330. 

No error. 
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(E'iletl 15 October, 1930.) 

. \ i , ~ k a r ,  by plai~ltitlh fro111 .\T1l~lll, ,I.. iit ,\pril Term, 19330, of SE\V 
H . n o r ~ . a .  

Civil action to recol er cl~uuages for 311 alleged breach of eol enaut of 
s tk in ,  tried upon the follon ing  issue : 

"Did the tlcfelldautq hreach the coreliallt of s e i ~ i n  contailled in the 
clrecl executed by them to plaiutiffs, a s  a l l~ged  in the complaint? 
s e :  0 . '  (The  issue of damages v a s  not answered.) 

,Judgment on the rerrlicat foi. defendants. from whic.11 thc plaintiffs 
appeal, assigning errors. 

L'~.R C ~ I I I A V .  The case resolved itself into i~ coutelt o ler  disputed 
facts. The verdict speaks for itself. lTTe hare   disco^-ered no ruling or 
:~ctiorl on the part of the tr ial  court \rliich n.c npprehend ~ r ~ o n e o u s l y  
i~~fluenced the result. 

I n  the abse i~w of d ( ' ~ r ~ o t ~ ~ t r i ~ t ( ~ i l  clrror, thc~ ~c ' rd i r t  a n 1  judgrncrlt will 
Iw upheld. 

No error. 

I , : .  I.'. TC)I:SG, I<E.:('EI\.I.:K OF 1:.\SI< 01.' COATS, v .  A. A. .\IcL)OSALT), CHICKA- 
.\IAT;QA TRUST COJIPAXT! TR[.STI:E, A S D  PRI'TjESTIAT, IKSIJRASCI': 
(IOSIPANY OE' S M E R I C A .  

(E'ilcd 15 October, IDSU.) 

.\~.LJLAL by plaiiltifi from L y o i ~ ,  E r n q ~ n c y  Judyr?, a t  April Term, 
1930, of HARXETT. .\firmed. 

PER CURIAN. This  is an  action brought by $2. E. Young, receiver of 
Bank of Coats, who held a second lien on the land i11 controvc-rsy, to 
rcstrnin t l i c b  clcfendallts, Cllickanlauga Trust  Company, trustee, and 
Prudential insurance Uompany, of America, from selling under its 
first lien. The ansner of said defendaiits, Chickamauga Trust  Corn- 
pnny, trustee, and Prucdcwtinl Insurance Company of America, set u p  



tlie plea of r t s  jut2iccticr. that ( Icfenda~~t ,  A. A. Mcl3onald and wife. 
X n r y  Reade XcDonald. thc makrrs of both liens, had therctoforc 
I~rought an  action to restrain defendant, Cliickamauga Trust  Company. 
trustee, from selling, "allegiug as  a basis of said action that there was 110 

delinquent installinents of principal and interest due on said 11otc and 
upon the pleadings and aRidarits ill a i d  action, Judge I\'. A. Siiiclair 
found as a fact that  tlle $aid i~istal lme~its  were delinquent and ordrrecl 
the restraining order issued in  that  action d issol r~d.  The said A. A.  
McDonald appealed to tlle Supreme Court from said judgment, but 
never perfected said appcal, and i t  was dismissed undrr  S u p r e n ~ t ~  
Rule 10, and judgment certified don11 to the clerk of tlie Superior Court 
of IIarnett  County. These defendants say that  the allegatio~is corl- 
tained i11 paragrap11 9 of thc complaint i n  this action involve a qucstion 
nhicb is 7 . e ~  j u d ~ c u / n  and a& tl~iat tlic plendi~lgs, afidaxitq and judg- 
ments rendered ill tlie action brought by &I. -1. XcUonuld a i d  \\if(,. 
Mary Reade U~Dona l t l ,  against time tlefeutlants be considered :I  part 
of this answer by referrnee thereto a5 fully ai. if set out herein.'" 

T h e  above n1attt.r of rcs judiccrrrr, the a f i d a ~ i t  of defrndal~t ,  A\. 

JlcDonald, and the aftidarit of 11. 31. Elliott, president of the defendant, 
Chickamaugn Trust  C o n ~ p a i ~ ~ ,  trustecz, rrcrc ;rll i n  c,rridenccl ill thc 
court below. 

The court belo\\ relidereti the follo~iiilg judg11~(11it : "This c:~i~+c cqolrl- 
iug on to be heard before the undersigned judge of the Superior Court. 
and being heard upon the pleadings and afidari ts  of plaintiffs autl cle- 
fendants: I t  is hereupon ordered :m(l ncljudgcd that  the restraining 
order heretofore issued in  this case be, and the same is hereby dissolved, 
the court har ing  foulld as a fact that  the deed of trust from -1. A. 
JIcDonald and wife to thc Chiclianlauga Trust  Company, trustee, is a 
prior lien to that  of the Bank of Coats, and the said defendaiits are 
hereby permitted to proceed to  foreclose their deed of trust." 

The judgment of the court below is affirmed on authority of R O P ~ I Z L C ~ ~  
P .  Carson, 197 X. C., 492. 

Affirmed. 

k:JlJIA ItArl'C'I.1FF 1. \\'. H. D U X ( ' A S  

(Filed 22 October, 1030.) 

APPEAL by defendant from iCchenck, J., at October Term, 1999, of 
SWAIN. 

Civil action in ejectment or to rccover possession of a tract of land. 
Fronl a directed verdict in faror  of plaintiff, and j u d g m ~ n t  thereon, 

the defendant appcals, assigning errors. 
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.llood!/ & Hall  for plaintiff. 
Edwards  & Lcatherwood and Alley (6 Al le!~  f o ~  dejcendant. 

PER CERIAAI. No error having been made to appear, thr verdict and 
,jltdgment will be upheld. 

No rrror. 

(Filed 22 October, 1930.) 

APPEAL by defendaiit, H. F. Vass, from Jolrnson, Special Judge, at 
Narch Term, 1930, of FORSYTH. 

Civil action to restrain sale of property under execution. 
From a verdict and judgment in  fayor of plnintiff, the defendant, 

H. F. Vass, appeals, assigning errors. 

IY. T .  Wilson and Chas. R. Hebabeck for plainti#. 
J .  E. itlezander and Lacy Ji. Butler fov defendant, appet lad .  

PER CUIUAM. The trial of the case accords substantially with the 
opinion rendered on the first appeal, 196 N. C., 603, 146 S. E., 576, and 
it would serve no useful purpose to reiterate the facts or to restate the 
contentions of the parties. The record is apparently fr1.e from reversi- 
ble error. The verdict and judgment will be upheld. 

No error. 

(Filetl 3 Sorelnber, 1900.) 

. ~ > E A L  by defendants from Clement, J., at April Term, 1930, of 
FOXSYTH. 

Civil actiou to recorer for materials furnished by plaintiff and used 
by H. L. Stcclman, contractor, in the construction of an apartment house 
for C. C. Ingram, owner. 

From the judgment entered on facts a g r d ,  found or iiot disputed, 
the dcfendaiits appeal, assigning error. 



1. 13. C'umnzi~tgs for p l n i ) ~ t i f f .  
.Tat 8. C'I'FIUS, P~.ed S. U u f c h ~ i ~ s ,  I ' o l iAoJ j  d: I<iruert, \ I r .  11. 1{o!jcr, 

( ' .  I", Rums, R. .If. Tl'carw t o l d  1,. I r .  ,{'cot1 f o ~  defendants. 

~ ' E R  C U R I A J ~ .  The record discloses 110 excepti\e assiglliuelit of error 
of sufficient merit to  n s r r a ~ ~ t  ;I r e ~ c r s a l  of the judglncut. Hence, it will 
]lot be disturbed. 

No  error. 

(Filed 1% November, 1930.) 

APPEAL by defe~ldal~t  fro111 Schencl;, J., at Augu5t T e r u ~ ,  1930, of 
(~UILFORD.  NO error. See 106  N. C., 640. 

PER CUBIAM. We hare  exanlined the csceptiolis of the appellaut and 
have discovered I I O  error which er~titlcs hint to a new trial. 

No error. 

AITEAL by plaintiff from M o o r e ,  J., at Xlarcll Term, 1930, of RICH- 
\ I  OKD. 

Civil action a d  cross-action for damages arising out of a collisimi 
betneen plaintiff's Chrysler sedan and defendant's Buick automobile, 
which occurred on Highway S o .  20 near the town of Rockil~gharn, 
N. C., with the oxwcr of each car alleging negligel~ce on the part of thc 
driver of the other. 

The jury awarded the defendant $25 oil his counterclaim, after finding 
that the collisiori was due to the negligence of plaintiff's driver. Plaiil- 
tiff appeals, assigning errors. 
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F. Donald Phillips fur plainti#. 
Fred TV. Bynum f o ~  t l e f ~ n d a n t .  

PEE CCRIAJI. xo substai~ti:tl error a p p : ~ r s  011 tho : ~ 1 ~ 0 r d ,  hence the 
~ e r d i c t  and judgmpi~t will be uphcld. 

N o  error. 

APIIEAL by plaiiitiff from judgment of Sfrr/X, J., :it 5kptember Tei*111, 
1930, of FORSTTH. Affirmed. 

This.action to recover of defendant thc sum of $850, the amount of a 
note executed by him, dated 15 Kove~nber, L992, and due one year after 
date, was begun ill the Forsyth County Court, on 19 February, 1930. At 
the tr ial  i n  said court the issue submitted to the jury, to wit, "What 
amount, if any, is the clefentlant indebtcd to the plniiitjffs?" was all- 
swered, "Nothing." 

From judgment that  plaintiff recover noti~ing of the ~ e f e n d a n t  in this 
action, plaintiff appealed t6  the Supcrior Court of Forsyth County, 
assigning errors based on exceptions to the admission of evidence, and 
to instructions to the jury in  the charge of the court to the jury. 

From the judgment of tlie Supcrior Court, overruling its assignments 
of error, and affirming the judglnent of the Forsyth County Court, 
plaintiff appealed to tht> Supreme Court. 

Ra,tclife, Hudson. d Ferrcll for p7aintiff'. 
'lrchie Elledge for  defendad. 

PER CURIAM. We find no error in  the judgmeut of the Superior 
Court, overruling plaintiff's assignments of error on  it^ appeal to that 
court, and affirming the judgment of the Forsyth County Court. The 
judgment is, therefore, 

Affirmed. 



L Z i ~ ~ ~ ~ ~ ~ ~  by d o f c ~ ~ ~ d i ~ ~ ~ t  from ~ ' I c L I ' X  , J. ,  a t  . \ u g ~ s t  Term, 1930, of 
\VILKES. 

Criminal  prosecution tried upou a n  indictment charging the defend- 
~ n t ,  in four separate counts, with prostitution and assignation and with 
aiding and abetting prostitution mid assignation, contrary to C. S., 
1357, and  4358. 

From an  adverse verdict and judgment entered thereon, thc defendant 
appeals, assigning errors. 
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Attorney-General  31 rrrrlnlilt a d  Alssisfrrnt . I f f o ~ + ~ i ~ ! ~ - ( > c ~ ~ ~ ~ r a l  hTmh f o ~  

t h e  S f a f e .  
T r i v e t f e  d 11 olsh ouscr c r r d  J'. .J. 1lcL)uffie f o ~  defer~t lanl .  

PLR CUHIAN. It is concede~l by tlie Alttornc~y-Gel~c~~al that the State's 
evidence fails to make out m y  one of the ofienscs clin gecl. No useful 
purpose would be accomplished by setting out tllc c~i t lc i~cc .  The nlotioi~ 
to nonsuit mill bc al lowtl  u ~ ~ d c r  C. S., 4643. 

Reversed. 

Lli~r~ar,  by clefendant fronl l l a ~ * r l i n g ,  J., a t  April Term, 1930, of 
XITCHEU. 

Civil action for  specific performance of tl written contract to convex 
a certain tract of land in  consideration of a right of way over other 
lands, and to recover damages for trespass. 

F rom a judgment i n  favor of plaintiff, with dalnages ;messed at $90, 
tlie defendant appeals, assigning errors. 

CTralter C. B e r r y  and J .  W .  /'less for plaintij j .  
J f c B e e  & i V r B e e  and 1'. C. B o w i e  for defendant .  

PER CURIABI. The appellant has failed to show that reversible error 
was committed on the trial. Hence, the verdict a n d  judgment will be 
upheld. 

No error. 
-. -- . . - - - 

(Filed 2 December, 19::O. ) 

APPEAL by defendaut, Siriclair Refining Compai~y, from Shaw, J., at 
August Term, 1930, of BIJRI~E. 

Civil action for  wrongful death brought against Sinclair Refining 
Company, a corporation chartered under the laws of the State of 
Maine, and B. D. Williams a n d  R. Al. Self, citizens and residents of 
Catawba County, N. C. 



Motioli by nonresident, corporate defendant, to remove cause to the 
Ilistrict Court of the E ~ i i t e d  States for the Western District of S o r t h  
('arolina for trial. Xotion denied, and movant appeals. 

PER CURIAAI. The peti t ioi~ for removal, besides showing the presence 
of the requisite jurisclictional amount, asserts a right of removal on thc 
ground of diverse citiscnship, and alleges that  the resident defendants 
have been fraudulently joined to prevent such removal. 

N o  new question of law is  presented by the appeal. The trial court 
held that  the c3aw was controlled by the line of decisions of nhicli 
Giwns v. Nfg. Co., 106 IT. C., 377, 145 S. E., 681, and Crisp a. F ~ b r ( '  
Co., 193 N.  C., 77, 136 S. E., 238, may be cited as fair ly illustrative, 
whilo the appellant contends that  the principles announced in COT ?;. 

f i l ~ m b e r  co., 193 N.  C., 28, 136 S. E., 254; Johnson a. Lumber Co., 189 
N. C., 81, 126 S. E., 165, and Rea c. 111ir1.o~ Co., 158 N .  C., 24, 73 
S. E., 116, are more ncarly applicable. S o  error in the ruling of the 
trial court has been shown. 

Affirmed. 

(Filed 10 1)ecernI~er. 1030.) 

APPEAL by defendant froin Oglesby, J., at  October Term, 1930, of 
HIJNCOMBE. NO error. 

Jlartim & X a ~ t i n  f o r  appellant.  
J .  C. Cheesborough a71.d Ti'. A. b'ullivan f o ~  appellee. 

PER CURIAX. The  plaintifi brought suit to recover an  amount alleged 
to be due him by the defendant for services rendered in  the capacity of 
nn attorney. The  issue was answered against the defendant and the 
plaintiff x a s  given a judgment. TVc have examined the appellant's 
exceptions and find 

No error. 
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(Filed 10 Drctb~~tber. 1930.) 

A l ~ ~ ~ . ~ ~  by plaintiff fronr . \ - ~ I H I ~ .  ,J.. :it rJ:liii~nry TFI'III, 1930, of PAY- 
i)ITOTANI<. Affirmed. 

This  v a s  an action for actioi~able 1wgligencc b r o ~ g h t  by plaintiff 
:\gainst defendants. The plaintiff alleged: "(1) Tha t  the defendant, 
d. I3. Houtz, is now, a i d  was a t  the timcs herc i~lnf tw set forth, thc 
~ T V I I C ~  and ill poswssion of il sa~vnlill situate in the county of Per-  
quimans, in said Stntc, and a t  t 1 1 ~  time of the injuries hereinafter com- 
plained of, was c ~ ~ g a g ~ d  in opc>r:ltinp wid  mill for the nianufacturr of 
l imber  and staves." 

The  d e f e n d a ~ ~ t ?  ~ I \ + \ \ ( ~ I .  to  tlw vm~pl ; t i~r t  says: "Scction 1 of the c w r i -  
plaint is  denied." 

The issues subn~it tcd to thc jury n e w  as follows: 
"1. Was the plailitiff injured by the negligence ol' the tlefendarrt, 

lticliard McNeal, ns allegt d in the complaint ? 
2. Was  the plaii~tiff injurcd by the 1lrgliprnc.e of thc rlrf(~nclnrrt, .\. 13. 

IToutz, as a l l c g d  ill the eoniplail~t ? 
3. Did the p ln i~~ t i f f  aswmc t l ~ c  riik of l ~ i q  illjury aq  alltyctl i l l  tilt, 

:Inswer ? 
1. Did the plaintiff, by bib 011 I I  ~ltglig('l~i~t,,  v o n t r i h L e  to his injury, 

:is allegcd in tho arisn er ? 
5 .  What  damngcs, if any, is the plail~tif? ontitled to recowr?" 
The court below rendered the following judgment: "This cause eon~iug 

on now to  be heard and being heard, :uid issws har iug  b2en submitted to 
the jury ns appears of record; 2nd the court having almouneed, a t  the 
conclusion of the testimony, that lie. \vould charge the jury upon the 
sccond issue as follons, to wit : I f  you bcllic\ e the c'vider~ce, and find tlie 
fticts to be as dl the evidence tends to silo\\, then i t  wo11d be your duty 
to answer the second issue X o ;  mld the plaintiff, throiq$l his counsel, 
11nving tllerc,upon stated, in open court, tlmt he electec to take vo1ul1- 
tarily, a judgment as of nonsuit as to the defcndant, Richard XcNeal.  
:md that, in deference to  the court's :uinoii~~ced v i e w  :~nd ruling u11o11 
the second issue, 11e further rlectcd to ~nhn i i t  invo1unt:~rily to a judg- 
ment as of nonsuit as to the defent la~~t ,  -1. B. Routz. NOW, therefore, 
it is ordered, decreed and adjudgcd that  judgment as of nonsuit be, and 
s:line is hereby entered, lint1 that tlic defendants go mit11,ut day." 

1Y. S. Pr i vo t f ,  Ii. R. Leaiy ,  Elwinghairs d Ha71 f o ~  plnint i f )  
.lTci1/dla~1 R- T&oy f o r  d e f ~ n d a n f s .  
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PLII CUUIAAI. k'laintifl. contends that "The sole question presented 
on this record is whether plaintiff offered and was permitted to intro- 
duce sufficicnt evidence to make out a prima facie case of liability 
against defendant, A. B. Houtz, or whether the judge was justified in 
intimating an opinion adverse to plaintiff's right to recover as against 
said defendant." 

We do not think there was any error ill the rulings of the court below 
or tho judgment signed. We see no merit in plaintiff's assignments of 
error. We do mot think the evidence sufficient to be submitted to the 
jury. Denny v. STLOC, a?z/t~, 773. Thc judgment of the court below is 

Affirmed. 

(Filed 10 December, 1920.) 

APPEAL by plaintiff from Webb,  J., at May Term, 1930, of 1 3 r r . ~ -  
COJIBB. 

Application for nr i t  of maildamus to require the defendant, board of 
elections of Buncombe County, to place the plaintiff's name on a ballot 
to be used in the Denlocratic primary, 7 June, 1930, for uominatiou a5 

candidate for office of judge of the General County Court of Ruucolnbe 
County in the general election to be held 4 Sovember, 1930, denied 
because, under the law, it was not clear that the defendant, board of 
elections, had ruled erroneously in declaring that no election was to be 
held for said office in 1930, for that the term of the present encumbent 
did not expire until 31 December, 1931. No primary election was held 
in June, 1930, for said nomination; and no election was held in Novem- 
ber, 1930, for said office. 

Plaintiff appeals, assigning error. 

A. Ha22 Johnston, J .  Jl. Harner, Jr., and William A.  Sullivan tn 
propria persona for plaintiff. 

No counsel f o ~  defendants. 

PER CUHIAM. Dismissed as moot on authority of Pruitt v. Wood, 
ante, 788,  and Rasberry v. Hicks, ante, 702. 

Appeal dismissed. 
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APPEAL by defendatits from l l u d i n g ,  J . ,  at July Term, 1930, of 
JCCDOWELL. 

Civil action iilstituted in &l>owell County, the c o u ~ t y  of plaintiff's 
wsidence, to recover for rent due on land situate in Buncombe County. 

Motion by defendants, after filing answer, to transfclr cause to Bun- 
(doinbe County for trial as the proper venue for said action, in that, i t  is 
:~lleged, the action is to deterinine some right or interest in real estate, 
or for the recovery of personal property. C. S., 463. Motiol~ over- 
lded .  Defendants appeal. 

l v inborne  & Proctor  for plaintiff'. 
T'onno I,. Gudger,  Iii fchilz B Kitchin and J .  S c ~ o o , o  Btyles for de- 

f cndants. 

PER CURIAM. A careful perusal of the record fails to manifest any 
cirror in the ruling of the trial court. Causey v. Morris ,  195 N.  C., 632, 
142 S. E., 783; Carnegie v. Perk ins .  191 N .  C., 412, 131 S. E., 730. 

Affirmed. 

(Filed I0  December, 1930. ) 

APPEAL by defendants from h n n ,  ,I., at May T ~ r m ,  1930, of BEAU- 
I<ORT. 

Civil action for trespass. 
Judgment for plaintiff. D~mages  assesscd at fire cents. Defendants 

nppeal. 

H. C. Carter  for plaintiff. 
-1. 16'. Bai ley  and L. M.  Scot t  for defendants.  

PER CVRIA~I. Dismissed on authority of P r u i f t  v. W o o d ,  a n f e ,  788, 
for failure to comply with rules 27y2 and 28. 192 N. C., p. 852. 

Motion for new trial on ground of newly discovered evidence denied. 
Johnson  v. R. R., 163 N. C., 481, 79 S. E., 690. 

Appeal dismissed. 
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, ~PPLAL by defendallt from ~ l loo rc ' ,  J . ,  at  . ipri l  Teri11. 1930, of 1 ' o ~ k .  
Criminal prosecutions tried upon indictlnents charging the defendant 

(1) with having. and keeping iu his pos~e~sioi i  spirituous or vinous 
liquors for  the purpose of sale (C. S.. 3370) and with transporting thc 
-ame (C. S., X l l l ( h ) ,  and ( 1 )  with rreisting all oficrr in violation of 
C. S., 437s. 

From an adverse wrdict  on both ititlictnier~ts, and judgnients of 
c,ighteen months on the roads oil each indictnzc~rt, to rni1 roncurrent l~ ,  
tho defendant appeals, assigning errors. 

- 4 f f o r n e y - G ~ ~ r n l  RI  unlmitt und ls\isfu~~I . l l fo i  ~ O ~ - C : P I W I U /  -\-~1$h f o r  
ihc Sfate. 

Quinn, llnnz,icli tl. Harris and J ,  S. Dot Xr~.,t/ f o r  d e f e n d a n t .  

PER CURIAX. careful esamination of the records relcnls 110 revel- 
.ible error committed on trial. The cases arc simplc and inrolre no nr\\ 
question of Ian.  I t  would qerve no usrfnl 1 ) ~ r l m s ~  to wt  out the mi- 
tlence. 

No error. 



APPEALS FROM SUPREME COURT OF NORTH CAROLINA PASSED 

UPON I N  SUPREME COURT OF THE UNITED STATES 

H a r r y  E. Cole  v. S e n h o a d  ,\ir T,i~ic. R a i l n a y .  I 'ct i t ioi~ f o r  u v i f  of 
cer t io ra r i  denied. 

W. C. C1al.k v. A. J. N a s w e l l ,  C o l r ~ n l i s s i o l w  of Revtnuc. f o r  S t a t e  of 
North Caro l ina .  J u d g m e n t  affirmed. 

APPEALS FROM SUPREME COURT OF NORTH CAROLINA PENDING 

I N  SUPREME COURT OF THE UNITED STATES 

Hans Rees'  Sons,  Iric., v. S t a t c  of K o r t h  C a r o l i ~ l a  cx wr'. A. J. i l ~ a s ~ v c l l .  
Commissioner of Re~cnuc .  

G r e a t  A t l a n t i c  a n d  Pac i f i c  Tc:i C ' o r n l ~ a ~ ~ y  rf a / .  I-. .I. J Maxwell ,  Com- 
missicnwr of R t r e n n c .  

APPLICATION FOR LICENSE TO PRACTICE LAW 

S O T I C E  G I V E N  BY APPLICANTS FOR LAW LtCENSE 

As a condition precedent to hi4 right to apply for license erery  applicant 
for  license to 1)ractic.e lam in this State,  either under the Comity Act or  by 
taking the  prescribed examination, shall notify the Clerk of his intention to 
become an  npp l iml~ t  on or  hcfore noon of the  13th day of Ikcember  nes t  
immediately i~recetling the Janua ry  esamination if he wish to apply for 
license a t  the  Janua ry  examination, and on or  before noon of the 13th day 
of July  nes t  immediately preceding the  August esaminntion if he  wish to 
;ipi,Iy for license a t  thc August esaminntion. This notice must be in  the 
Clrrk's office within the  time specified, and mailing i t  in time to reach his 
offir? will n o t  scffice unless actually received by him lwfore the  expiration 
of the t ime herein designated. 
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advanced finally to the rank of Colonel of the 23d. H i s  father's nephew 
was even more distinguished, being the late General Robert F. H o k ~ .  
one of the bravest and most brilliant Major-Gencrals ill the Confederatc 
.\rmy. Colonel Hoke, i t  was said, recalled with muc~ll pride how his 
son, Ales, who was then only nine years old, and filled with martial 
ambition, insisted upon accompanyii~g his  fathcr to  tlie front. Colonr>l 
Hoke ~vus  the lender of the bar in Lincoln a11d atljacent caounties, bur 
like his distinguisl~etl neplic~r,  Robert, preferred private life to publir. 
office. 

On his mi~ternal  side, his ancestors were among the outstnnding leaders 
of tlie State, reaching back to pre-revolutionary days. H i s  grandfather 
was William Jul ius  .llesandcr, one of thc most brilliant lawyers of hi. 
day, his great-grandfather being 11011. Joseph Kilson, one of the most 
powerful lawyers and solicitorr of Wrstern North Carolina. H i s  great- 
great uncle, was IVatlianiel Alexander, of Meeldenburg County, elected 
Governor of Xortli Carolina in 1805, a graduate of Princrton University 
and the only doctor of medicine to hold the office of Governor in thr~ 
history of the State, his death on 7 Illarch, 1508, a t  the agc of fifty-tvo 
years, ending a most promising career. So his mother's people, likp 
the Hokes, were brilliant leaders i n  the public and prcfcssioual life of 
their day, his forbcars being makers of history on both his maternal ailti 
paternal sides. 

On 16 December, 1897, Judge Hoke was married to JIiss Mary Mc13tv> 
of Lincolnton, Nor th  Carolina, a charming n.oman of a distinguished 
family, and i t  was a particularly joyful event that  th t i r  wedding ma. 
the golden anniversary of thc wedding of the parents of Mrs. Hoke. 
This marriage was an  ideally happy on(., and their home a center of 
culture and charm until her death in  1980. There was born of thip 
union one daughter, Mary McBee, who was a charming and devoted 
companion of her father from the time that she was a tiny gir l  until 
the day of his  death. N o  companionship could have been closer or 
dearer than  tha t  rsisting be twen  this adoring f a thw and devoted 
daughter. 

At the end of tlir war, William Alcsandcr Hoke n as  fourteen year. 
old, and from that  time until he reached his majority, n-as raised and 
instructed in that  period of reconstruction which molded so many men 
of fine character and genius to later serve their State and nation. 

-1fter receiring his early education, Judge IIolrc entered upon tLc2 
study of lam, having the privilege of being ;i student an 1 sitting a t  thv 
feet of that  great lawyer and trainer of so many brilliant members of 
the S o r t h  Carolina Bar, Chief Justice Pearson, ~ v h o  conducted a Ian 
school a t  Richmond Hill,  Kor th  Carolina, and was admitted to  the bar 
on his twenty-first birthday, 85 October, 1578. After securing hi< 
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license, Judge Hoke practiced law a t  Shelby for a time and later at 
Lincolnton. During this period and until 1891, when 11e was elevated 
to the Superior Court Bench, Hoke was one of the outstanding lawyers 
and practitioners i n  the Piedmont section of North Carolina. H e  early 
.Lowed unusual legal talent and an  exceptional mind, rare traits of 
~ I ~ a r a c t e r  and above all, a personality thnt I-adiwted respect and love in 
I w r y  circle in which he moved. 

111 3839. 11r ~ r o ~ n ~ ~ ~ a t e d  by his c o u ~ r t , ~  for the Housc of Iteprcb- 
.( nta t i \ t s  ill Rnleigh. ,it that  time, it n a s  the custorn for the Demo- 
( r a t i c  and Republican candidates to h a l e  joint debates, and the joint 
,liscussion betwee11 Judge Hoke a11d his Republican opponent is one of 
the most interesti~lg events in Lincoln County's history. H i s  opponent 
\ \as  a very avtixe, sllrcv d and militant politician, but lacked the poiw 
~ n d  preseilcr on t11~ public platform that  Judge Hoke possessed to such 
,I marked tlcgrec. Thi-. lack of poise Judgc Hoke discerned as his 
createst menhncss, and after their first debate he began to play upou 
this callord in a   no st able nianwr,  i n  fact, i t  is said by those who heard 
the. debate, that no actor could h a l e  beatca Judge Hoke in disarming 
his opponent. After his :rntagouist had spoken in the usual fervid 
lwlitical style, Judgc' Hoke arose to speak v i t h  the greatest dignity. I t  
11 ;is said that lie really roqe higher tliaii his natural l~eiglit and hesitated 
~ l n ~ o s t  minutes brfore rrlaking ally remarks  hate^ er. I I e  realized that  
~ I ~ g n i t y  and prebellce vere  among his best neapons in this debate and it 
I >  said that  even before 11e u t t e r d  a nord,  his opponent was routed by 
tlrc. contrast the t v o  meu p r e m ~ t c d  on the platform. I t  is ileedless to 
-:I?- that  lic 11 on i ~ r  thii clwtion ii~ril came to t l ~ c  (;e~rc~r:il -1ssembly in the, 

J ( :ir 1889. 
There wcrr importaut questioiis before the Aswubly  111 this vriticxl 

lwriod, and before thr  close of the session, by the common consent of all, 
~ l though serving his  first term, he n o n  a plare among the ahlest an(l 
n isest leaders of that hodv, being clmirmal~ of tlw ilnportant Jud ic i aq  
('ommittce. S o  lcpislator In this gcneratio~r slloned a greatcr mastery of 
t l i t ~  problems that  he \ \as helping to solw. H i s  information n as full 
i11t1 accurate, his logic unanswerable and his espressious direct anll 

,~ble,  arid with tlwse qualities he non  rnaily a ~ i c t o r y  orcr  older mclnheri 
~f the Legislature. IIerc he eshibited for the first time in thc affairs of 
r l ~ e  State, the vonrage and xvi~dom vhich a f t e r~wrdh  tltrtlopcd ant1 
I ~peried in  passing years to such a marked degree. IudceJ, llis esliibi- 
tion of fine legislative qualitieq caused him to be frequently nlentioned 
. I -  ideal Replmr~~t:!ti.ic. in thc L-nitd St:~tcv Senate froln thc State of 
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North Caroli i~a,  although it is \\t~11 k ~ i o \ \ t ~  tliat hc did ]lot hiir~self 
seriously entertail1 this ambition. 

T h e  Sfalc  Chronicle in speaking of him as  :I legishtor, said:  "He 
was a leading member of the last Yor th  Carolina IIousc of Representa- 
tives and made a reputation secorl~l to that of 110 ~liernb,>r of that  body. 
. . . Allesa~ldcr  Hoke \\.ill att:iin high ho~iors,  and TI c predict that  he 
\I ill be Governor of So r t l i  Carolina." 

I t  is an  ilitcresting incicleiit that during thih c:r~upaign of 1585 for 
the IJegislatnre, th(. I)cniocrati, :ii a feature of the campaign, staged a 
large horseback parade in the to~vn of Lincol~lton, :lnd ,ilex. Holre, being 
oue of tile candidatc~s for tlirx Lrgiilature, occupied a conspicuous p law 
in  tlie paradc. I t  sceins tliat his fatlier, re turui i~g fro111 court a t  S l l e l b ~  
the day of the parade, arrived just i n  time to v i m  the Democratic 
display, and stcpljed out 011 t l ~ e  porcah of his residence on N a i n  Street 
for this purpose, lind as the parade passed by naved his hand to his son 
in  the proccssiol~ aud suddenly bwathc d his 1u.t) pa5siug into t!ie great 
beyond a i d  leaving behind liirn a fine contribution to the many splendid 
public achiewmmts of this great f a m ~ l y .  

111 189U Judge Hoke \tits non~mated for the Suporicr Uourc Uc~s~c*ll 
a t  a notable convention a t  Lincolnton. I t  \:;is o ~ ~ c ,  of the most exciti~ig 
and hotly contested conventior~ iiominations ill the, Isisto .y of Piedmont 
(jnroliua. '1'11~ vn~ltlitl:~tes were TIT. -1. Hoke, of Lmcoln; N. 11. 
Juctiw, of Xutl~crford,  a11d Jolnl Var~n,  of U~lioii, tlirce brilliant la\ \-  
ycl i  :111(1 outst:indi~~g lwders of the bar ill P i edn~on t  Carolina. Thc 
district embraced Union, Xecklc~lburg, Gnston, Linc,ln, Cleveland. 
Rutherford and Cntawba counties. ,Judge 13urnell. of Ch:trlotte, \\as tilt 
c~ampaign manager and floor 1cadc.r a t  the convcntion for Mr. Va1111. 
being his former law partner. Judge Bur\\c,ll carricvl t \  o-thirdq of th, 
lliecklenlsurg delcgation for Mr.  Vnnn for niorc, tll:ln sisty-five ballot.. 
One-third of tlie JIecklenburg dclrg:~tioi~ n as I~eacled by Mr. E. 'I'. 
Cansler, Sr., of Charlotte, \\-ho n a s  one of t l ~ c  1c:~tlc 1s for Judge Hokt .  
aiid mndc n b r i l l i a ~ ~ t  specdl secondiilg I l o B ~ ' s  iioininutioll, Captail1 
Hoylc, of Cleveland County, mnliiug tlie nori~iii:itil~g spec& Hoke hat1 
the ote of Lincolil, sonw of Cleveland, and soil~c~ of Gastou. Justict 
had the vote of Rutherford. some of Clevelai~d ai~cl of Cht:twba; Van11 
the rote of Union an(l part  of X\leclilc~lburg. The  col~tcst n a s  long a ~ ~ d  
fiercely vugrd,  taking -isty-*is ballots to iliakc the vlioice, although 
llolie la~l icd  o111y t\\elltx xotes of 'r~ci~ig rloiliii~atccl a f t t r  the first fe\\ 
b:illots. The  crisis came wllen that  dist i~~guisl ied c i t i ~ r n  of Mecklenburg. 
.Judge I h ~ r v  c.11, stated to tllosc of thc ~fcc l i lv l~bnrg  dc1eg:ttion who hati 
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voted solidly and consistently with him for Vaun, that  they could vote 
for whom they pleased, but as for him, he would cast his vote for Hoke. 
On this statement from their leader, the cntire Vann wing of the Meck- 
lenburg delrgation joined the original Hoke delegation, and he was 
~ ~ o m i n a t e d  on the nest ballot. 

Judge Hoke took his seat in January ,  1891, on the Suptvior Court 
Iknch. This was in  the good old days when srctional division did not 
deny to all portions of S o r t h  Carolina the privilc~ge of har ing  Western 
judges hold court in the Eastern counties and oice versa. H a d  the 
present rule of dividing the Sta te  prevailed, one-half of our State would 
have been deprived of the fine judicial attainments of this great lawyer 
:IS a nisi prius judge in  Nor th  Carolina. I t  is a possibility that  hc 
uould not even have been elected to the Supreme Court Bench because 
his gifts would not have been so well known to the whole State. H e  was a 
splendid Superior Court judge and ranked as high in the opinion of the 
niembers of the bar and people of this State as any rnail who ever held 
this exalted position, whic~h wields such a large and wholesome influence 
111 the life of our State. 

Judge Hoke greatly endeared hililself to t l ~ r  people of the State, espc- 
rially to the members of the legal profession. H e  inspircd in them the 
greatest respect aud admir:~tion, and a t  the same time a feeling of ten- 
derness that  was little rcmoved from love. KO man eyer sat on the 
bcnch of North Cztrolim v h o  elljoyed or deserved in greater measure, 
the love and affvction of the people of the Stat(,. H e  held court in 
practically every couuty i n  S o r t h  Carolina during his fourteen years 
on the Superior Court Bench, froni the mountains to the sea, and left 
~~ ide l ib ly  impressed upon the hearts and minds of thousands of his fellow- 
caitizens an  abiding and affectionate recollection of his kindly manner 
~ ~ n d  wise counsel. -1s Chief Jus t iw  Stacy aptly espressed it, in his 
~plcliclid address ou ,Judge Hoke brfore the S o r t h  Carolina Uar ASSO- 
viation, "His striking appearance and military bearing at once arrested 
,lttcntion and coml~ianded respect wherever he went." 

H e  fully met the requirement< of a "good judge" acc.ording to thc 
recital made by Rufus Choate in the 3Iassncliusetts Constitutional 
('onvention of 1853: " In  the first place, he should hr profoundly learned 
111 all the learning of the law, and he must know lion to use that learn- 
I I I ~ .  I n  the next place, he must be a man, not mercly upright, not merely 
ironest aud ~vell-illtendetl-this, of course-but a man who will not 
respect perso~is in judgment-and finally, he must 1)oss~s. the pvfcc t  
ronfidence of the community, that  he bear not the sworcl in rain." 

Ales. Hoke held this iniportant office of Superior Court judge a t  
a critical time in the history of the State, froni IS90 to 1904, as 
fittjrlgly set forth i n  rwolution ndoptcd b- the Rnleigll J h r  .\ssociation 
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on the death of Judge Hoke, the resolution speaking as follows: "What 
testing years these were in  the life of the Statc. Legal l2arning was not 
sufficient to qualify a man for the judgeship in thosc. days. There waq 
needed an  ex~er ience  which ran  back to tho reconstruction era. a svm- , " 
pathy that  could compass the yearnings, difficulties and aspirations of a 
struggling people and an integrity that  could withstand the fires of 
intense partisanship. Judge Hoke possessed these qualities i n  thc 
highest degree; and withal, he had that rarest of gifts, personal charm. 
Judge Hoke well understood huinan weaknesses; he did not claim to 
be free from them himself. H e  mas just and firm in his dealings with 
the offendcr, but his was ever a gospel of the second thnncr. H e  uu- 
derstood the philosophy of the poet who wrote : 

'In men whom men condemn a <  ill. 
I find so much of goodness still; 
In men whom men pronounce dirinv. 
I find so much of sin and blot, 
I l lesi t~te to draw the line, 
Iletn-ccn the two, where God ha.: ]lot.' " 

During this long period of service on the Superior Court Bench, the]-ct 
~vere many interesting incidents which suffice to show liic, great courage. 
fairness and rare sense. of humor, but in the economy of time, only t n o  
of these occurrences call be referred to. An incident shoving his d a u ~ ~ t -  
less courage and firm decision was tersely and grapllically described by 
Judge Stacy in his  address previously referred to, describing th(8 
occurrence as follows: ('-1 negro was brought into liis court, chargcd 
with a capital assault upon a white woman. There wos much excito- 
ment i n  the conlmunity over the occurrenccl. The  crime had been cmn- 
mitted only the day before. The  defendant lodged n motion for a poll- 
tinuance upon the ground that  hc> had not had time to summons lii? 
witnesses or to get ready for trial. I t  was suggt.sted that  a lynchil~g 
would probably tnke place if the case were not tried a t  that term of thr, 
court. T o  this the judge promptly replied: 'If there is  to be all! 
violence, i t  is  better for the prisoner to be lynched ly- the mob than to  
be mobbed by the court.' This  nugget of truth and widom,  so tersely 
and epigrammatically expressed, attracted the irni~~edia:e attention of 
the whole State and country a t  large. The case was cmtinued for :1 

week, the defendant given the opportunity to prrpare h ~ s  defense, anll 
tliere mas no lynching." 

An incident showing his superb humor and his ap~rec ia t ion  of il 

joke on himself was referred to and humorously expressed by Judgc 
Murphy in liis address before the Nor th  Carolina Bar  Association at 
Wrightsrille Beach in  Junc ,  1926, Judge RInrphy u4ng t h ~  following 



language in narrat ing the experience : "He told me 11(3 was trying ail 

insurance case in Perquimans Countp or IIertfortl County-I forgot 
which-mhere the plaintiff had brought an action oil a firc inqurnnc~~ 
policy for the destruction of a storc1iou.c. T l i ~  amoili~t in1 olretl n:t* 
$2,500. After the evidence was all in, Jutlge Hoke renclicd thc conclu- 
sion that  under the facts and the law and the conditioni of the polic). 
that the plaintiff n a s  not entitltd to rrcowr.  H e  so tol(1 the jury. Thc 
jury went out and stag~cl a few minutes and brought back a verdict of 
$2,500. Judge again directed thc jury h o v  to ansncr tlw issue, and ill 
a few minutes they brought back a ~ c r d i c t  of $1,250. IIc apaiu st311t 

the jury to their roolri, vi t l i  tli( sm1t' instructio~~q, :111tl they returned 
with a verdict of $625. By thi, timc Jutlge Holica na.  ~ n a d ,  and toltl 
the foreman of the jury, "Givch me that i s u e ,  1'11 niiswer it mpelf ."  
Wi th  great humility, smiling, the foreniau said, "That'q all right. 
Judge, we will answer it. TTTc all agreed in tlw jury immi that  if you 
[lid not back down this timc, nc, n.ould." 

That  he was hclcl ill the highest esttwn by the ~~ ieu lbc r>  of the b:~r ~ 4 1 1 t i  

the citizriis of North Carolina throughout the length .iricl b r~ad t l i  of 
the State, is attested to by tht, nlany fine complilnclit~ that mere p i t l  
him by tlic press as lle went into one county after anotller ninuillg 
the high regard ant1 l o ~ e  of the peoplc of his native S t ~ t c  ill all section*. 
I n  the interest of brevity, I will only quote froin the C'li~rt~lu~ztl S f n r  of 
27 October, 1897, wllich had this to say of the subject of this sketch 
.'Cleveland Superior Court is in session this ~ w e k  and that  able and 
learned jurist, Judge IT'. A. Hokc, of Lincolnton, is presiding with char- 
acteristic ability and f a i r n ~ s s .  I n  times when unworthy incn ha re  bec.11 
elevated to office and the standard of the judiciary lowered in  consc- 
(pence, i t  is  really refreshiiig to ha1 e such all ideal judge as the presid- 
ing officer a t  this court to visit our county. Concecld on all sides to bc 
one of the ablest : ~ n d  purest judges in this State, Jutlge IIoke is also 
one of the noblest a l ~ t l  tlnue.t of men, atld to p i ~ ~ a p h r : ~ q ~  tli(l poet'i nortl-. 

Honest, iiblc., f ea r l r s~ ,  kititl1ic~;~rtcd a i d  irbsolutcl 111(~01~.uptil~lt~, 511(1qt 

Hoke wears the judicial ro lm with becoming fitncs-." 
,Irticles equally as complimentary of Judge Hokr  appearid in tl11 

papers throughout Sor t l i  Carolina in ePery section during thic periotl 
that  he mas impre~sirig the State and its people so faror:~hly. 

Alex. Hoke was so popular in 3lecklenburg County and his asqoci:~- 
tion through kinship and otherwise so identified with i t ,  that when tllv 
rommittee in charge of dcdicatinp the nev c o n l - t h o ~ ~ ~ c  which was built 
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PRESESTATION OF HOKE I'O:~TKAIT. 

11 llecklenburg County in 1896, and nhicli \ \as dcdicatr3 O I I  2 October. 
1 ,SDi, n as lookiug around to select the proper jutlpc to l~resictc 01 cr tllcl 
~l(dication exercises, there was but one j u d g ~  in t l ~ c  State n h o  properly 
fittcd in  the picture. H e  was William Alcxnnder IIokc. I t  was so ar- 
1~11ged with the Gowrnor that  he uould be o ~ i  hand for these w r y  im- 
portant esercises. So on this date, with great dignity and appropriate 
cwrcises Judge Hoke conducted the dedicatory proceedings with such 
IIICII as Judge Armistend C u r ~ w l l ,  Hon. Clement n o w 3  and t l ~ c  lattl 
FI:~milton C. Jones, making interesting and tlioughtful a d d r e s ~ e ~ ;  his f i t-  
llcss for this task being aptly described by Colonel Jones iu  his brief 
rcmnrks, v h o  in speaking of Joseph Wilson, the great-grandfather of 
.\les. Hoke, says: '(He was an ancestor of that distinguiahcd gentleman 

110 presides hcrc today, and n-hom we are  proud of as 3ur judge. TTe 
~wogn ize  his great ability and his aptitude for this position. H e  \vould 
11 ; l~c  had less escuse for not being a great lawyer than any marl of my 
acquaintnnce." .Is a clinlnx to the exercises, Judge Hoke made n brief 
hut able address in which he exhibited one of his outstanding qualiticl- 
\\l~icali made him n big man, that  is, innate modesty, spea'<ing in part  :I.; 

t'ollo\\s: "For I tell you, my  countrymen, that  it is a prqcious thing to 
\ \  (YII.  t 1 1 ~  rcgartl of this har and this people. . . . You stand I I ~ L I  

\\ I ~ t w  you have stood, i n  the forefront of 15h:rt is best a~i t l  noblest in om 
~ . i \  ili7:1tion. and if I hare  been enabled to fill this high of'ice acceptahl,~,. 
i o  \~h ic l i  Four l t i~dness  has preferred me, and to accoinpli~li some p o t 1  
1 1 1  its a ( l l i i i~~is t r ; l t io~~,  n-hich my brethren here so kindly statctl in your 
Iw:~ring, it is in no slight measure due to the fact that  I h n ~ ~  had tl11 
<14.t:lncc and association of a trained, capable and pat]-iotic bar, ant1 
rllc i~~qpira t ion  and approval of an intelligent, earnest-min3ccl and soun(l- 
I~cwtcd people. I t  is it grc~at honor to he the chosen judgy of s i~ch :I 
l~ol~lcfi ,  a ~ ~ d  it is t~ rc\vnrd grcatn. t11iln 1 d e w r ~ c  to \ \ o n l a  tllcxir c r t c w ~ ~  
, I I I ~  :~l)l)roval." 

The press of the State d u r i ~ ~ g  tlie time of his encunibc~~cy 011 tLw 
Superior Court I3ench nns  replet(. n i t h  Kg11 c o n ~ p l i ~ n c ~ ~ ~ t ~  ant1 corn- 
~ ~ ~ c w d n t i o n  for the subject of this sk~tc11. 'Cl~c c ~ c e r p t ~  from  paper^ 

tliroughout the Sta te  in Westcrn, P i e d ~ ~ ~ o l ~ t  a ~ i d  Easter1 Sort11 Cnro- 
lina such as the typical ones recited heretofore slionr lu.;trously the splen- 
did impression made by Judge Hoke as a n i s i  prius judgc~ and the high 
c-itccm and love that the p e o p l ~  of his native State held for him. Thrsr~ 
:~rticles written a t  the time of his gripping hold on the State and tliesr 
occ.asioi~s such as the dedication of the ,lIcelrlcnburg C o u ~ ~ t y  court l ious~ 
occurring in this important period in tlw State's life. are true bnromc- 
ters of public opinion and esprcs.: :~c.curntcly tlle pulse of the people 
They indisputably prove that  the bar and the people of his State recog- 
l~izetl him as the embodiment of the hopcs 2nd ambitions of the people 



and as a tr ial  judge without superior in the State's history. The a \  crag? 
man loxed and admired him and hesitated not to show it.  

Fo r  fourteen years he held this iniportant and e~altecl poi t ion  u1t11 
rare ability, impartiality and learning. Inflesiblc honcstv, d a u r i t l ~ ~ r ~  
cvouragr, mustcrj of I a n ,  lore of justice alitl loftiness of c*liar:~cter 111011111( I 

this outstanding nisi p r i m  judgr as tlw idol of tht. p t  ople. and the > 
sustained all irrepar:tble locs whcn 11e stcpppd fro111 aniung t l l r~n  t u  ;I 

more exalted position on thc Suprenic Court of Nortli Carolina. Through 
the various chaiinels of t l ~ e  people of thiy  stat^. ( ' 1 1 ~  sailcd all  uii\:rr> 
ing course, towards truth,  honor and justice." 

I n  1904 a t  a spirited co~i \  ention in Grecn,l~oro. J utlge I-lokc3 \i ;I. 

noniinatcd by tbc 1)cmocratlc~ party for ,lisociate Ju5ticc of the Suprc ri ic  

Court, winning the noruination orcr Judge 21. IT. Justicde of Rut11c.r- 
fordton, and being electecl in the fall of tliat yeav. IIoltc sat i t s  rlcso(.ifitc 
Justice of the Suprc~ue  Court from thr  Spring Tc r111 of 1003 until thc 
Spring T t rm,  1934, :ir Chief .Tu\ticct of tIic S u p ~ t m v  Court fro111 
2 June,  1924, until hi> rc i i p n t i o n  011 uccoulit of ill health on 16 Xarc.11. 
1925, then b(,corning ail E:nicrge~lcy Jutlgt.. D u r ~ n g  th i i  lotig pciiod of 

tlistinguishctl service, he n rote a 1n;lYs of opi~liol~s,  cnu~lc~i:lting legal priri- 
viples and doctrines that are the fou~rclatiou of the lan of xortll Caro 
lina on niany important subjt cts. From tlic 13it l l  to thc 1SOtll Nortlr 
Carolina Reports, inclusixe, tlie opinions of Ju5tice IIukc are to bc 
found, coxering a n ide  r:inpci of subjects and erectiug for him a mo~iu-  
merit nhich n i l 1  he :]I] e \c r l ,~ i t ing  tribute to his brilliilnt iiitcllect, Iii- 
deep-rooted sense of justice :~nd liis almost uncanny iipprtciation of tlio 
hopes and aspiratious of the people of hit Stntc. 

H i s  style alnays trenchant nnrl forceful, eharactc~r~ized at a11 times 11) 
accuracy and facility of exprcqsion, cuts to tlw heart of tlic subject a~ i ( l  
gixes liis opiniori :LII elucidation and elearlless nliicll 1e:~r es no vcstige of 
doubt as to the principl:~ of la\\ that Ilc is erlulrcinting. I l i s  style seemi 
to hn \e  been an  inherited oile, as i t  \ \as d iy~layed from the time that  he 
n-as assigned his first opinion a t  the Fal l  Term of 1903 until his resig- 
nation from the Btwcli duriug the S I ~ r i ~ ~ g  Term of 1925. H i s  opini011\ 
arc  always incisixe and ~ s s m t i a l l y  j u ~ t  and show that at all tinies he  TV:I& 

appreciative of the people's rights and guarded tl~ern cliligrr~tly. 
One of his first opinionq, J u n ~ s  c. C o i n n ~ i ~ s i o n ~ , ~ .  137 N. C., 579. 

filed 28 March, 1903, is nri t tei i  in strong, lucid s t y l ~ ,  and llolds that  i t  ib 
a matter of xital i n ipo r t a~~ce  that  tllc good name and credit of $1 count: 
be jealously guarded, construing "authorize and eniponcr" in the statutcb 
to  be mandatory upon the cornmi&oners of E d i s o n  C'ountg to  issnc 
bonds to fund accr*ucd intiebtednees for nrcessnry rxpenses. 

Kext in F a y e t f e v i l l ~  Stwet Rai l zwy  Company  1 . .  l?ailroad, filed 
30 Octobcr, 1906. 142 K. C.. 123, lie wrote a xigoroui opinion, holtliur. 
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+11;1t that  railway company first locating its line had tlie right of may 
ovcr all contesting lines, irrespective of whether or not rights of way 
11:1d been secured from the property owners by the rontesi ing companies. 
'1'hi.i was an important decision, in that  i t  settled the lam as to the right* 
of the. public railway cornpanics and the landowners. 

In Corporation Commiss ion  I ) .  ; l lanu fac fur inq  Conzpany. 185 N.  C., 
17,  he  handled this important litigation between the Southern Power 
C'ompany and a number of leading cotton mill owners ill a very skilled 
It\aliner, writing a strong opinion recognizing the absolute right of the 
cal(.ctric polver company to charge rates that  are reasoria1)le and just, at 
thr same time definitely holding that  the Corporation Cornrnission had 
the absolute power to fix rates on electricity generated in another Statc. 
transported to this State, distributed and sold here. I n  ;his opinion he 
.l~owed his facility as a writer and his power to express in ornate l a w  
guage sound legal principle, "There must be the strict g ~ a r d i a n s h i p  by 
the State outlined by statute and enforced by juclicial and administra- 
tive officials, to protect for public use the bounty of h~:avcn, whether 
folded in the recesses of the earth, laid u p  from countle3s ages for the 
benefit of future generations of men, or created by the waters falling 
from tlie skies frorn which pou-er is made for the necesqities of men." 

Tn S m a l l  v. M o ~ r i s o n ,  185 N. C., 579, filed 8 June,  1923, we find him 
holding that  i t  is against the policy of tlie law to pcrmit an unemanci- 
1)ntecI mi l~or  c l d d  to sue his father for personal i r~~jury ,  qwaking 
~,loquently in  this opinion of the sanctity of the home. 

I11 C i f i z r n s  C o m p a n y  2,. ilshevi17e Typographical  D'?lion, N o .  26.:. 
filrd 22 Janu :~ ry ,  1924, 187 S. C., 42. find him concurring in the 
opinion of tlie Court written by Judge  C l a ~ k s o n ,  exprewiug boldly his 
\ i e ~ v s  with reference to t h ~  right of ciril)loyrr and employce in labor 
rrises. 

Other cases of public interest a rc  lie clot^ P .  D u l t t ~ ,  1:'; X. C., 5S9: 
M a y  2). L o o n ~ i s ,  140 N. C., 350; l!roadsirect B a n k  v .  S a t  ional ]lank o f  
(l'oldsboro. 183 S. C., 463; l r e l l o ~ c ~  Cah C o m p a n y  11. (?rta.sman, 18: 
S. C., 48, and Lacy  2%. I n d e m n i f y  Cowpan!/ ,  189 K. C., 24. 

I n  criminnl cases his opinions eshihit a strong desire to give each 
l . i t i~en a fa i r  : u ~ d  impartial trial, at the same time showing a determina- 
tion to punish those who have flagrantly aud intentiorially violated thc 
I :~w of the land, and to discharge thosc who lmve uni~itentionally in- 
fringed upon some statute. 

Two cases written soon after his elitrauce upon t l ~ e  S lp reme  Court, 
illustrate this attitude clearly. In A'. c.  If.cum, 138 S. C., 599, a case of 
lleliberate murder ~ v h e r ~  Esunl  killed his stcp-son without any excuse 
uhatsoever, he affirms in an  able o p i ~ ~ i o n  the judgment of the lower 
vonrt in finding the defendant guilty of 111urc1~r in thlz first degree. 



l~ol t l i r~g that p r e ~ i o u s  threats made by the prisoner agaiust the decease-(1 

, \ re competent. On tlie contrary, in S. 1 % .  I l o r l o n ,  139 N. C.. 539, shon- 
111g liis e\ rn smse of justice, he was equally as oggressi~ e in lioldiug that 
~ulintentional llorrlicidc should go unpunisliecl. I n  tlie particular case. 
l Iorton had killed a man, mistaking him for a v i ld  turkt7g nliilc hunt- 
1114 on land nitliout a permission. 
In 5'. z .  l~nr1,s t ln lc .  181 N.  C., G21, he shoned his ul~~vil l ingnrss to bc 

111+1uenrwI lq l)rrsq y ) o r t s  or public demand. Hcre lie said. "More 
~ l u p o r t a ~ l t  e ~ e n  than a prohibition law, is tlie coristitutionxl prii~ciple. 
\\ hich guarantees to every citizen charged with crime, an impartial and 
hn fu !  tr ial  by a jury of his peers." 

I n  nddition to these opinions, S. v.  I l a r d i n .  1 %  S. C., S15, S. c .  
\'p, i n p ,  184 S. C., 763, all show his ability as judge of the crimiilal 
l ,~\v and his devotion a i d  regard for tlic Constitution of Sort11 Carolina 
. r r ~ ( l  of the United States. 

111 the field of negligence, 11e wrote some very able opinions, r~stablisll- 
111g for our State principles of law governing the relationsl~ip of niastcr 
. 1 1 1 r i  w r r an t  vhic.11 arc  absolutely fa i r  to both side. of this cquatiolr 
1l;tks v. d l r rn1~ fac f7 i ,  2,lg C'onzpany, 138 S. C., 319; 11lcKinney  11. i l l l e n ,  
185 N.  C., 562; also xery f r rquel~t ly  ably discussing general rule5 of nrg- 
ligence; C'ooper c. Rarlroacl, 140 K. C., '709. 

Hr was :L ma+r of real property and rnistxl clur111g that  period nheu 
1111s branch of the la\\ \\as the most important in the field of practice ill 
this jurisdiction, as  attested to in  the cases of Gay lord  5 .  Gay lord ,  150 
S. C., 292; C h r ~ s t o p l i c r  v. 1T711son, 188 S .  C., 727; IT'crlluce 1;. IIJallacc, 
J <1 S. CY., 158;  1'071 C. .Illen, 179 X. C., 307. The delibrration and 
logic of his mint1 was ~ w l l  suited to considcr and  sol^ e tlie abstruse prob- 
lerni of real 1)ropertg and nit l i  hiin i t  \ins not a difficult task because of 
111. kr~onledge of thc old inas tc~s ,  Blackstone, C'okt autl Littleton. 

I have dnelt  a t  sorile length upon the decisions of Judge Hoke, c o ~ e r -  
ilrg his long period of service un the Supreme Court Bei~cli as showing 
his fine judicial temperamerit, niatclilcss sense of fairness, intense hu- 
n i n n i t  mid his passion thnt all men ill t l i ~   stat^ of a11 clasqes chould 
l e c c i ~ e  equal and exact justice before tlic law. 

I n  his Iong career on tlic Supreme ('ourt Bei~cll, 11e scr\ ed ~51th Clark, 
Walker, Brown, Henry  Groxes Connor, IIanning, Allen, Stacy, Adams, 
('larkson and George IV. Coniior, all inen of strong con~ictions who 
Iiesitated not to clash sharply n i t h  hirri in their vie~vs of the l a v  011 any 
1):wtlcular subject, j e t  inai~itairied a t  all tinirs the most cordial personal 
I cl:~tions .i\ it11 their associate ant1 he enjoyed to :L remarkable degree their 
lovt,. admiration and respect. H e  v a s  a nicrnber of that  great quintet 
of Judges who held sway upon the Suprerne Court of Korth carol in:^ 
\ \  it11 suvh sipla1 tliitinctioli-Clark. IIokc, C'oi~nor, 1Vxllrr.r n11tl T3ron.11: 
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:I ( 'ourt which n a p  famctl tllrougllout the na t io l~  as 01 c of tlw tlblebt 
i~ppellate Courtq of ally Statc in the Union. l i e  n a s  t l i ~  last survivor of 
this brilliant Court, for n.1icll lie resigned on 1 6  March, 192.5, as Chief 
.Justice, only olic of this pl.c:~t cotcrie of juricts, Judge Georgc 11. Bronu ,  
was living :it tllat ti~tto. ;1i1(l 11c had p re~ ious ly  w t i r ( 4  f 1'0111 t 1 1 ~  Suprrlltir 
Court Bench. 

I t  i s  intcrestiug a i d  a t  tlw smle  tilne sad to 11otc. that  ~vhile Chief 
Justice, Judgc Hoke had th(1 lionor of accepting the portrait of Chief 
Justice Clark vhich  was prescntecl to the Supreme Court on 28 October. 
1024, and just about a nlontli tllereafter, on 25  Novcinber, 1921, received 
for tllc Court the sad nens of the death of his devoted friend and nsso- 
piate, Judge Henry  Grolcs C o ~ ~ n o r ,  Ex-,iesociate Justice ~f the Supre111~ 
Court of Sort11 C n r o l i ~ ~ a  n~t(l  of the District Court of tlw United State.. 

\Vllen TVi l l i n~~~  .\losa~ltl(l~. 140 l i~  n a s  alq~oil~tct l  ('llirf Justlcv by 
Qovcm~or Morriso~i,  tlwrc n as uewr  :I more popul,lr appointment nladc 
111 the State. I t  was the u n i ~  crsal opinion t11:lt thew W:IS but o ~ i r  ninli 
who should be appointed Chief Justice, and h(s was < J u d ~ e  Hoke. Onc 
has but to read the mass of lcttcrs and teleglxu~s sellt fro111 :dl parts of 
the Statc, from the judiciary, the bar R I I ~  tl1(1 lcadi~lg c i t i ze~~s ,  to a p p -  
caiat(b the universal ser~timcnt that here was tlic, r a w  occasiou whcw tht 
ofice absolutely fitted t h ~  mall. Possessing uuusual n a t i w  ability, ha] - 
ing servcd on the Superior Court a d  the Suprc111~ ('ourt of North Caro- 
linn for thirty-four yfars, wit11 rare distinction. coninlanding the 1lighc.t 
chsteem of his fellow-citizeils. Hoke was thc only logical choice for Chief 
Justice. I t  is iinpossihlc to quote a t  any le~tgth fro111 thc mass of edi- 
torial comment a i d  laudntiol~ of Judge Hoke as  i t  :~ppearecl ill t11c 
press of the State, and a still more difficult task to give ulention to the 
hundreds of personal letters that  came to Judge IIoke :nil his family 
both strongly endorsing him for Chief Justice, and aftcr liis appoint- 
~ l ~ c - ~ i t ,  coinnleidi~ig th(. wisdom of tlic choicc. 

Tlic editoriul i n  the Rde igh  Sczcs  and O b o c r ~ . ~ . ,  3 June,  1924, pub- 
lisl~ctl in the city in  nhich  lit. liad resided for twcnty years, is  typical of 
t h ~  ui~iversal :1pprov:11 of liis apl)oiiltnlcl~t throughont tlie length and 
I)reatltll of the State, said article reading in par t  as follows: " I t  is 
liardly possible for Judge Hoke to add any new laurels to his judiciai 
career, which has been one of great usefulness to the state, but the 
people are fortunate in  having a man of such ~ i s d o m  a i d  discretioil at 
tlie l~eatl  of the State's most important Court. H e  mill direct its dc- 
liberatioi~s always with a t i w  to serving the interest of the people.'' 

Alrticles just as con~inr~~cla tory  of the appointinci~t a p p ~ a r e d  in prac- 
tically all of the lcncling Ilewspapers of the Statc. 



Judge Hoke was the recipient of many honors as a c i t i ~ e n  independent 
of his activities as  a lawyer and his long scrvice upon the Superior and 
t l ~ e  Supreme Courts of his native State. IIe was chairman of the con-  
~ ~ ~ i s s i o n  to place a suitable statue of the great Nor th  Carolina statesmail, 
Zcbulon Baird Vnnce, i n  Statuary Hall, i n  the city of Washington. 
I'robably l iot l~iug in his life outside of his absorption in his judicial 
tlutirs ever interested h im more, and his diligent and able efforts re- 
bulted in the erection of a suitable statue to Vance. Vance was the 
ideal statesmall to Hoke, and i t  was a privilege to him to aliswer the 
vall and to Dreserve his form in the forum of his country whtre Vance 
Ilad serled \\it11 such brilliance am1 outstanding leadership for so many 
ye:lrs. I n  the unveiling and presentatio~i of this statue, 22 June,  1916, 
111 Statuary Hall, Judge Williarii Alesasider Hoke made the following 
remarks about Vance: "As a mall amongst u s  who preeminently fills the 
requirements of the act of Congress dedicating this Hal l  to tlie good 
:mtl great men of the nation . . . an  illustrious citizen, distin- - 
guished for civic and military xirtues. H e  Tvas indeed, my cou~~t rymen ,  
;L great lcader of his people in mar and peace; great in isitellect, great 
111 character and achievenlcnt, great i n  breadth and quality of his sym- 
pathy. H i s  people folloned him lvith unfaltering trust for more t h a i ~  
thirty of the must e-\cntful gears of their history a d  n e w  ]lot disap- 
poillted. 'They adn1irr.d autl loled the nian for his integrity and his 
cuurage, for  his wisdom and strength, his genius, his matchless eloquence 
a i ~ d  far-seeiug v i s i o ~ ~ ,  for his loyal-hearted, u l rcha~~ging devotion a t  all 
times and under all circum.tanees to their best intrrest as lie was give11 
11gl1t to see it.  His  hold up011 the affections of tlie people of North 
Carolina endures and grous  struslger \!it11 time, and \ \e  are deeply grati- 
fi~cl to liarc yon nit11 us here today ill paying thi, tribute to his  

IIokc venerated and adn~ired  Varicc, a ~ ~ d  it \vas olle of the greatest 
satisfactions of his life that  he took so large a part  as llead of the corn- 
ruission in  placing in Sta tuary  Hal l  xt tlie Capitol an in~:ige of Vance, 
the great North Carolina leatler ~\liolii he loled ;111(1 follonetl. l iuowi i~g 
then his devotion for and his aclrniratiol~ of Vance, i t  is not surprising 
that five minutcs before he passed h t o  the great beyond sitting in liis 
c~llair a t  the R e s  Hospital, hc was telling the llouse physician the high 

1 1 i r ~ -  111 his own life nhcn  he had bce~l privileged to honor Vance. This 
1 \ 2 1 ,  ~ o t  a reference to his important par t  in securing the statue, but 
sx t l~er  rejoicing that  he lived to see the State honor its tlistinguisheri - 
taitizcn. He ~ m s  giving in detail the reasons for the high place that 
\';i~rrat~ o~~cu1,icd in tlic 11istory and the hcartq of the peoplc of North 



C'arolina, wlien uithout pain lip passed into r te r l~al  cornpanio~isliip nit11 
the only nian in his long career to ~vhom 1le liacl given nhsolut~  rii~d 
~\.l~olchcnrtcd nllcpi:ii~c~c n q  :I lender. 

'I'no great i~~s t i t u t ion r  of Iear11i11g in North C'arolina conferred tllc 
lionorary degree of Doctor of I;aw upon the distinguished subject of 
this sketch in  appreciation of his enlincnt serricac as a judge and his 
ilnderstanding and leadership as  a citizen. Dr.  C. Alphonso Smith, the 
formcr dean of the Graduate Department a t  Chapel Hil l ,  i n  conferring 
for the University the honorary d c g r c ~  of Doctor of h v s  upon Jutlgc 
Hoke, mliicli took placth at Chapel Hi l l  in June ,  1909, saitl in part  : 
"Judge Hoke has cscniplifirtl a i ~ d  exhibited ill mery  position tli:~t 
lie has filled, tliosc qualities of head and heart which Xoi tli Carolinians 
lore to honor. To strong conr-ictions he adds the faculty of putting hinl- 
sclf in others' placcq so tlint prcjudicc is cliwrrnetl and justice iq tern- 
pcrecl ni t l i  unclerstalding. ITis ingrained l ~ o n e ~ t y ,  his judiciiil poise. 
liiq \vide charity of liand and thougllt, and liis kenv of ~ t e w a r t l ~ h i p  :I-  

Inan and as c i t i ~ e n  commend him as petvliarly n o ~ t l i y  of tlio diqti11t~- 
tion which we today confer upon h i m "  

Justice IIoke n a s  also signally lionorccl by that grea P r e s b y t e v ~ a ~ ~  
T~lstitution, Daridsoii College, who likewisc conferred the h o n o r a r ~  
degree of Doctor of h \ v s  upon him b ~ e a u s e  of l i i ~  distingpishetl qcrvicc 
on the 13nlcll and his fine contribution to the laws of the Statc of ?u'ortli 
C'arolina. 

C1il R('HA[4 \ .  

Judge Hokt. n as n stauiic.li Episcopaliali tlirougliout hi<, lift>. He I\ '1- 

(11  cr active in  the affairs of his clnlrch and holiored by it. H e  s e n  ed for 
Illany years as 'Cestryrnan of St .  Luke's Episcopal Cliurcli a t  Lincolnto~~.  
: i ~ i t l  mas elected by it Houorary Senior Warden for life after his 
~vmoval  to Raleigh. I n  Raleigh, lie attended tlie Church of the Gootl 
Shepherd and \\-as one of i ts  strongest supporters, but never moved hi9 
11ic1n1)crsliip to the church a t  Raleigh beeauw of his sentiment about 
the church of his nativity, S t .  Luke's Episcopal Cliurcli ~t Lincolnton. 
1Ic :tnd the Riglit Revrrcl~d Joseph Blount Cheshire, Bishop of North 
(Iarolina, nerc  intinlate friends for nla11~- years, and this wnerablc ant1 
lwlovctl Nortli Carolininn. relied upon .Tnrlgc Hoke as one of t l i ~  
<tron,rrcst lapmc~i  in liis l)iocwc. 

William Alevaiider Hoke was a nii l i tm~t,  loyal De~nocrat  all uf liir 
life. H e  follo~ved tlie trai l  blazed by his distinguished ancestors, the 
IT01icq. wlio \vcrcl for so many years r ir i le  leaders of the Democratic 



~,.wty, ant1 whoye n isr eou~lsel \ \as inoit iilfluc~ltial in hriilginp the 
party from the mi i~or i ty  to the inaiority part? ill the Statc. H i ?  lo l~g  
-c~rvirc of thirty-four years oil thc I h c h  naturally prevented his a c t i ~ c  
participation in tlic caml~nignq, hut his party f d t  at all tilries that  in 
Allex. Hoke i t  11nd n loyal supporter a i d  fricwtl ant1 vise counsellor so 
far  as \\as co~~sis tcnt  with the cliguitg of his officc. Bcforc cnteririg 
npon the Eencli, he rr 215 a strong, virile J h i o c r : ~ t  and Ilc4tatctl not to  
ilraw swortls nit11 an  ad^ criary if it  iueailt thc nmiiiteliaiice of part: 
])rinciple. Zealous as he \\a. for the Democratic ~ ~ a r t y ,  ho\ve\er, he 
*oinn~andecl at all tinlcs the respect, regard and real affection of thou- 
m d s  of citizens of Sort11 Carolinn. \rho disngwcd \r it11 hinl in party 

:~ffiliation. Judge IToli~'<  lo^ e for .Tcfferwiiian l~rinciplcs was so pro- 
fount1 that  tcniptiiig offer. of w p l ~ o r t  f ~ ~ ~ l i i  oppo~ inq  partic,s al\vag.; fcll 
n p o ~ l  d ~ a f  ears u i t h  him. 

011 4 July,  3902, \l'illi:mi A\lexilli(l~~r I r o k ~  11 i ~ b  iiClinitte(1 into the ~11s- 
t i~r~uishecl  Society of Cincinnati, bciirg a q~rezc l r t a t ivc  of 1.icutcnant 
\l'illiarn Lee Alcsal~dcr,  of the Fourth Rcg i~ i~ r , i~ t  of North Carolina Cou- 
tinciital Infantry,  all o r i g i l d  nmnhcr of tllc Society. Erolii the tinii. 
of his admission, Judgc Hoke took an actirr  part  in tlie lneetinps of tlie 
S o c i ~ t y  and gare  it the 1)cnrfit of his s t ro lg  intiitality and v i ~ r n l t l ~  of 
patriotic fervor. .it  all tiiue., be n a s  in tcn~cly  intcrestecl i n  the aims 
and pui~posmof tllii liistorir orgal~imtion and aq a ~ ~ o r t l i y  rcpreseuta- 
t i \ c  of hi? ( l is t i i lgl i i i l~~d a ~ l ( ~ i t o r  ill tho Soci(7tg of Cincinllati until the 
( lay of his death. 

J utlge Hoke "lox ecl tlic best li teratnre ankc! I I M  tl(8 of liiiuhelf ;I uiii~l of 
letters as wcll as of lt~gal lore." H i s  public utterailces and private con- 
~ e r s a t i o n  distinguished hiin a t  once as a inall \ \ho  n a s  wcll versed iu 
the classics, and wlio had given literature ;111d l i twary style intense 
.tudy and o b s e r ~ a t i o ~ ~  all of liii life. H i s  opinions are  inoculated with 
:L classic style and his facility of cxprcssion coucliccl in splendid English. 
a t  tirnts almost quaint, indicatcs a mind that  lias spent l o ~ i g  hours of 
.tudy in  perusing classical literature. .It the wine t i m ~ ,  he was devoted 
to literature of a light character, and ilever n a s  inorc pleacccl than to 
hc able in conversation to give espessiosi to some little verse that  
c sp r~ssed  a bright thought appropriate to the occasion. Dr .  Archibald 
TIeiiderson, of the T;niversity, a close friend of Judge Hoke, in hi8 later 
years, stated to me that  he ncwr  met his distinguished friend without 
his g i ~ i i l g  espression to sor~ic nev lil~icriclr or  verse that  he had l~eart l  
rvhic~li appealed very inuch to his s m v  of rhythm and humor. The  
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requirements of the Bench never prevented Judge Hoke f roni developing 
through the years his literary attainments. 

What a life, so fruitful  of result! William A1exand:r Hoke, n de- 
voted husband and father, distinguished citizen, brilliant lawyer, wise 
legislator, exponent of rare literary style, faithful c l i u ~ h m a n ,  Judge 
of the Superior Court for fourteen years, Associate Justice of the State 
Supreme Court for more than nineteen years, and Chlef Justice for 
:111nost a year, faithful in  every trust, a signal success i n  every stage 
of his career; an  idol of the people ~ n ( 1  tlie enlbocliment of their hopes 
: ~ n d  aspirations. Truly  here was a prince anlong men, giving to his 
State a life that  will be a benediction to all of its citizens who observe 
: ~ n d  follow his illustrious career. 

-1s was said by Chief Justice Stacy in the address previously re- 
ferred to, "So long as tlie establishment of justice shall lemain the end 
of all government and so long as men every~vliere shall continue to seek 
rllc right, he will ever l ire with the deathless dead for in the temple of 
the law he hath builded for himself a monument nlore lasting than mar- 
ble and more enduring than bronze. H i s  epitaph is written in  his o w l  
l~antl  and will be found in  the North Carolina Reports." They breatht 
the spirit of justice and illustrate the truth. "For jns t i~e ,  :dl seasous 
summer, and every place a temple." 

I t  is tradition that "The native liuliter in tlie 11idi:~ii jungle dm- 
covers by unmistakable signs mlieri the king of the forest has passed by. 
So the lawyer when lie rmis through thc pages of the Korth Carolina 
Reports and comes upon tlie opinions of William .\lexander Hoke, he 
~nstant ly  perceives that a lion lias been there." 

Strong, brilliant, just, cou'rageous, lovable, with uiiswwiiig loyalty, 
there niet i n  him the qualities of true greatnew. '(A grea man i s  made 
up of qualities that liieet or rnakc occasions." H e  set for the people of 
his State a noble exaniple that will l i ~ e  in  tlie years to cclnie and guide 
then] to the higher arid better things as they come under the influence of 
his brilliant career. "Great men stand like solitary towers in the city 
of God," their achievements flashing to the world a n  example and ambi- 
tion to be aspired to by tlic generatioils yet to come. Hi s  work upon 
this earth is past, but his great influence will continue thrmgh eternity. 

"Suthiug CUII  C O Y C , ~  his high fame I ~ u t  1 1 e a v e 1 1  : 
S o  pyrtmids set off' his mcmorics, 
1:nt the eternal substance of his qw~tness-- 
To whic.11 I leave him." 



REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 

OF FORMER CHIEF JUSTICE WILLIAM ALEXANDER HOKE, 

IN THE SUPREME COURT ROOM. 2 SEPTEMBER. 1930 

The  Court is  pleased to have this portrait of its late Chief Justice, 
and i t  has heard with fullest sympathy the splei~did addre55 of presenta- 
tion made by his friend and ours. 

William Alexander Hoke is  one of tliose nanips for which 110 death 
lies i n  wait. I t  denotes n spirit, a t  once courageous arid true, still 
vibrant in these halls. Here i t  lived with its fleshly screen. Here i t  
lives with i ts  finer body. I t s  voice is the voice of law. mid it speak. 
from fifty-three ro lun~es  of our published Reports. 

T o  those who did not liiiow l i i q  no r& of just appraisal nlust w n l  
but the fulsome praise \I h id l  custom decwes shall be accorded the dead. 
But for tlie profesciori hc served so long and \\ell, and for tliose of u- 
nhorri he honored n i th his friendship, his I\ ork n ill stand as  his  111011~- 

l l ~ e i ~ t ,  more enduring than granite, more precious than refined gold, for 
~t 112s been wrought into the temple of the 1:tn uf a great people. He put 
:111 of his pomers to a noble task, halnmeretl out a cornpact arid wlitl picvc 
of work, made i t  first rate, and left i t  unacl\ertised. 

Faithful  over a few things; ruler over niany. 
There is  a space reserved for his portrait 011 the \calls of thls 

Ohamber. The  Slarshal mill see that it is l iu~ig  in  its proper place. 
The  proceedings on this occasion nil1 bc published in the forthcoming 
volume of our Reports. 
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S42 INDEX. 

I .  The priuciyles of law iiivolrecl ill the cluestio~l of the coi~stitutionulity 
of :I statute imgosiug a license or privilege t a x  in their nltimatt, 
correct conclusion or up1)lication will be based 11pon the fncts ill 
each prwticnlar cilse, the Snpreme Court will not decidtl hypo- 
tht,ti~wl ql~cstions wheu not sqnarcklg 11rcsentr.tl for tlccisio~~. t.!.r- 
p w n s  . I  yriicyl 2'. Jlt1.r ircll, G 7 .  

2 IYhcrc the question i~lrolred on appeal to the Sul~lenie Court is t l ~ c  
choice of a party of onr trf two candidi~tes ill its lcrirnary, after tl~t.  
genernl electioi! 11:rs beell held the questior~ becxnes itbstract or 
ricadeinica a i ~ d  the i r~l~cwl will lw tliqiuiuuetl. Ilvt?licrr!/ 1. Jl icka, 
50". 

I .  \Yhcre up011 tllc wtt l rn~ent  of the case on ; ~ y l ~ e ; ~ l  113. the trii~l court :I 

controrcrsy ariacs between the parties as  to whether the case was 
served witllin the time fixed, or allowed, or service within sllc11 
time ~wivci l ,  tlic tlnty of the trial court is to Ti1111 the fncts, hear 
u~otions and cuter ul)yros~riate orders thereon, nnd when it  appears 
of record that t l ~ c  case wits not served in time the trial court iz 
without powel to settle it, a n d  his attempted s t t t lemcl~t  will ht, 
(Iisl'eg:~rdcd 011 :q)l~eitJ. A ' 1 1 b ; t h  1.. , Y ~ ~ i t t l b ,  46:;. 

2. 'l'he i l l l o w i ~ l c ~  by tlle Supreine Court of a cc:r t io~'a~~i  clot~s not affect 
tlw time \\.ithi11 wl1i~11 the c:tsc UII al)pe;~l musl; be servetl, but 
where the apl)ellant has not served his case in the tirue fisecl or 
i ~ l l o \ ~ ~ d ,  it cloos i ~ o t  \v:!rri~nt :I (lisn~issal, :md thtb Su11re1iw Court 
mill review the record pro1.w for crror, lt11t1 ill the ilbsence of 
error a p p e a r i ~ ~ g  npon its f:~cc. affirm the jutlg~nent appealed from. 
Ibid. 

1. IYherc. the : ~ l ) p e l l a ~ ~ t  l~reprlres his statement of cr1~2 ou a l~ l~eul  and 
service thereof is accepted by the ap~)ckllee vi thin the time allowe11 
Ilg tlrc jl1tlgc1, i111i1 is wr t i f i~d  by  tl~t '  clerk :IS :I part of the record. 



INDEX. 

.\PPICAT, A K D  ERROR (' b-Co~tircutd. 
i n  t he  absence of s r r ~ i c c  of e s r r l~ t ions  or c o ~ l ~ i t ~ r e n ~ e  i t  is  tlee111c11 
nl~provcd by the  :iplwllec~. C'. S., 642, nntl will stant1 in  tlw S u l ~ r e ~ u p  
Court  a s  t he  care on nl111eal. Tc.ra.5 Co. c. Fuc7 G'o., 492. 

2. I t  i s  appellant's cl~ity, not t l ~ a t  of the  clcrlc of the t r ia l  court, to ~ l ~ a l i c ~  
out  a complete statemeut of h is  c;lse on a l ~ l ~ c a l ,  ;uitl t he  la t te r  is 
not required to  till in bl:alilt s l ~ : ~ c c s  left  and referrccl to  for  co11yi11: 
in eshihi t s  introduced ul)on t11c t r i :~ l ,  etc.. ant1 w h e i ~  thc  clerk 
certifies u p  the  case wi th  the bl;rnlis left  t l lcwin and to tlic cor- 
rectness of tlic information co~i ta iued in thc. pngw after\rnrt ls  S I I I ~ -  

1)lied by some one, to  which the  appc~llec serves no ercel~tiolls  or 
countercast', the  rflcortl so s e ~ ~ t  up  and tllc : ~ p l ~ e l l ; ~ ~ l t ' s  case I~ccolncs 
the  case on appeal, am1 the  jutlgrne~lt of the  Supprior Court will 
11c contirrnctl if no er ror  is  made to  al?genr c.itlicsr i n  tlrc rcw11~1 
llropcr or t he  "t*;~sc" so rertifirtl. ('. S., 042. ('rrrtc,~. I ' .  Br.!itrtrt, 704. 

I .  Dockctiny 4 ppetrl 

I .  Where the  pnrtics agree uyu11 : L U  extrnsitni of t i u ~ c  ft)r .scrvicxs of 
c a w  ou :ippe;ll t h a t  will not lleruiit the  t1oc.ltc~ti11: of tlir. :111pc':11 
ill t he  Suprc,me Court  in t ime to be hea1.11 accordin: to t he  1wo- 
cw111re ill such i ~ ~ s t a ~ ~ c e s ,  they 1~11mvi11gIg put i t  Iwyolltl tllc.ir po \wr  
to comply witll the  n ~ a n d a t o r r  l)rovi$ions of l i n l c  five of tht. 11ro- 
t.ctlu~v, and  the  case will be d i s ~ n i s w l  ill t l ~ c  S111)remtl Court u.11~11 
t l l (w~  r equ i r~~n icn t s  11:1v(~ not I )cv?~ l  c ~ ~ ~ u l ~ l i c t l  wit11 11p tht. nl,l)c~ll:r~it. 
I'ruitt I* .  Wood, 7 8 s .  

c: L'o-tiotvi.i 

1 .  Rn l r  ti\-e of practice in t he  Suprc~ue  Conrt  iiscbs the time ill wl~iclr 
nppc;~ls  t o  the  Supreme Court  shall  be docketed, and  \\-here tlicb 
txsc  i s  not doclteted within the  t ime prescribed the  appe l l : t~~ t ,  a f ter  
tloclteti~ig tlle record llroper, should more  for  a certiorari upon the  
g r o u ~ ~ t l  tllnt the  e w e  could not bp doc l t e t~d  in t he  t ime grescribctl, 
but tllc : '~ .ant i~~g of the wr i t  i s  witllin t he  discretion of the  court 
upon :I proper showing and al)pell:~nt i s  not entitled t l i c ~ r c t ~  :is :I  

matter  of right. Pruitt 1'. Wood, 'LRP. 

p fCulus of Corcl't /Zt'7otitrg to I'racccdi~tye f o r  . lppcctl  i u  Co~e~'c l l  

1. The mandatory requirements of t he  rules regnla t i~ ig  appculs to  tho 
S u ~ r e n r e  Court  may not be disregarded or s ~ t  at naught  either by 
a n  ac t  of t 1 1 ~  Legislature, or by order of :I S1111erior Court  judge. 
o r  by conscut of l i t igants or counsel, t he  luliform e n f o r c e m e ~ ~ t  of 
t he  rules k i n g  necessary for  t he  courts t o  properly perform their  
tluties. l'lris mat ter  is  fully d iscn~set l  by STACY, C. J., giving il 

long lint, of u l~broken decisions, nnti notice i s  giren tha t  I~c~x?af ter  
cases not in confor~n:u~ce  wi th  t he  rules will be dismissed on t h r  
authority of this opinion wjtllout n tliscwssion of their  mcrits. 
Prui t t  2). Wood, 78s. 

D Effect of Appeal. 

a Powers of and Proceedings in Lozcer Court A f t o .  .-lppeal 

I .  Where appellant h a s  failed to docket the  record on apl)et11 xu11 IIO 

wr i t  of re/-t iornri  has  b e m  ~ l l o ~ ~ ~ d  in the  Supreme Court, the  
w u r t  below may adjudge, upon proper notice, upon proof of such 
facts. t ha t  tilt\ wlqwnl l ~ s  been : i l~n~~ t lo~ ic~ t l .  1'1,uitt ?.. Wood. 7SS. 
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.Il'I'ISAL AXD ERltOIi ;I e-Co?ltit~ucd. 

3. Where  issues sulnnitted t o  t he  jury :Irt7 not ill :wcordunce t r i t l ~  tilt' 
theory up011 wl~ ich  tlie case was  tried, ba t  the  rcsult  of t he  t r i : ~ l  
agrees nit11 the  theory ;11it1 i~ ivo l r c s  o l ~ l y  :I q ~ u v t i o n  of fact ,  tl11- 
case will not 11e reui ;~~l t l t~ t l  for  nnl~tl lcr  l i r : i~~inz .  f,i/l,~/ 1 . .  S t n i t h .  
SOL). 

!/ (>tlcstiott, .Yc.c~c3s.stri.!l to Dis l~os i i io i~  of ( ' ( I I I X P  

1. Where  nu action 1i:ks 11ern corrcc.tl;\ t l c t c r ~ n i ~ ~ c ~ t l  ill f a ro r  of tlitx tit,- 

fcndant  011 tlie t11col.p of t rcs lu~ss ,  t l i ~  q l w s t i o ~ ~  of t he  p1:lintift"s 
r ight  t o  injnnctirtl relief is  i n~ l~ ia t e r i :~ l .  litri!jl~*t 1.. J,oc:trt.li. 407. 

I< 1)eterminntiou and  Diqwsitiou of C:IIIS('. 
(1. IZc~nnitd for  iVc'cc.ssctt~!l 1'trt.ticx f7ii!diiig.s (11. l ' t ' ~ / i ~ t t i ~ ~ r r i ~ ~  l ' r ~ ~ c c d i i t ! ~ ~  

3 .  Wlicre in a11 nc.tion to  recorer the s t : i t ~ ~ t o r y  ] ~ t m l t y  for 1is11ry tlit> 
two-year s ta tu te  of limitation i s  p1c:tdccI iu ba r  of recovery, ant1 
the  case is  refer r t~d to  a r~ fe re t l .  the  (1efcntl:lnt is  entitled to  ;I 

spccilic fintliiig of f w t  ill regard to  t l ~ c  d:ltc of f i e  t r i~ i~sac t ions  SO 

t h a t  tlie 1:1w ill rcgi~rtl  t o  t he  plea of the  s ta tu te  can be npl~liecl to 
tlic facts,  ant1 w l ~ e r e  tlw f i~ id i i~gs  of fact :\re not ~ult icicntly tleiii~itta 
on this l ~ o i r ~ t  tlic case will be reni:uitl(~l for  ntlt1ition:ll facts,  which 
in th is  c;mc mny be fount1 11s t he  t ~ , i u l  collrt without t l ~ e  n e c ~ ~ s i t y  
of anotlier reference. 31cArcill v. 8lcgg.s. 477. 

2.  Tlie Snpreiuc Conrt will t i k l ~  juclicinl ~ io t icc  o ~ i  :ll,yeai of t h e  litcl; 
of ndministration of a11 estate,  iiecossnry t o  t he  tletermiii:~tioii of 
the case, and  wliere t he  recorcl discloses snch tlcticiency the  jndg- 
incnt will 1~ rcmnndrtl i ~ i  ortlcr t l ~ t  the  tlefect I I C  r emcd i td  [I? 

Pendcn, 4%. 

:!. TVlicrt~ on appeal t lww is no ;~:rcc(l stateluent of fac t  or finding a s  
to wlwther n t1ccc:lsctl cltvk of court  i~ivesttcl i111t1 received iiitercst. 
for  which h i s  cstnte lnnst ~ ~ C C O U I I ~ ,  011 :i s ~ l n i  11:ljtl in to  his l~an t l s  
under the  p r o ~ i s i o ~ i s  of C .  P.. 14S, tllc cnsc will 1):: remi~nded for :I 

specific f i i i d i~~g  ill regard t l i ~ r ~ t o .  Tl~illiuttis 11. Ilcolcs, 489. 

4. \\'lit~rc :I j u t l gn ie~~ t  by cl~fi111lt lias bccn e ~ ~ t e r c t l  npainst n dcfentlui~t 
by the  clcrk for t he  want  of a n  answer,  ancl t11erc:ifter tlie defendant 
h a s  tliccl a ~ i d  his administrator morc5s the  court  to  set  i t  aside oil 
the gro~iiicl tha t  the  sheriff's r c tu rn  of scrvic2e \rns not  i n  t r u t l ~  
and  fac t  corrcct, anti t h a t  the summons lint1 i ~ o t  bcen served, an11 
offers sufficieiit evidrncc t o  sustain h is  motion, i t  i~ the  duty  of the  
Superior Court jnclgc lieilring anel deteruli~iin?: tile n ~ a t t e r  to set  
out in h is  j udgn~en t  denyirig t he  motion his findings of fact  wit11 
his conclnsions of law, i111tl oil appeal t 1 1 ~  case will be rcmauctetl 
wlieii 11c has  fililetl to  do so. Jot.dtrit. 1.. .lfcKcii:.ic~. 750. 

1, Proceedil~gs in Lower Court  After I:r~ii:~ntl. 
n. Nntters  crirrl Qucstiotcs Opci r ,  fo r  l'tcl-tllctS 1't.oc.cctlirtg.s 

1. Where t h r  pli~intift' brings suit  t o  c~ i jo in  t he  tlefeidmlt from for<,- 
closing upon n rnortgafc or deed of trust ,  ant1 t112 defendnnt sets 
ul) a s  a counterclainl the  liotes secured hg  tlic m3rtgagc, and tlic 
temporary ortlcr is  contin~iccl to the  filial Iicaring upon tlic plain- 
tiff's filing bond, and  upon the  t r ia l  of tlie action the  dcfel~dnlit 's 
motion a s  of nonsuit i s  : I ~ ~ O T Y C Y ~  :111t1 the  jlidgment aflirmed 011 

:ilrlw:~l, tlcfpiitl:nit's nlotiol~ f o ~ '  j~itlc.rnc'~it O I I  tlic c o ~ ~ n t c r c - h i m ,  m i ~ ~ l t ~  
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l < ~ ~ S l < S  A S l )  l ~ ~ ~ s l < I s ~ ;  11 ;i-('f~JlIitl/trd, 

i t s  iwwts  t o  pay i t s  1i:ibilitirs. for \~lric.h it \Y;IS iirl~lc to  the tr:Itr.- 
fcree I)alrk u t t t l (~~.  tllcL n g l w i ~ r r ~ r t  of cor~solitl;rtion, i s  b:~rrccl n.l~c,li 
tllc g r o c t w l i ~ ~ g s  for  11116 nsscw~oc~rrt  :ire il1stit11tc~l 111or(> tlrirr~ t1i1.1~' 
y w r s  irltcr tlrc. t ~ ~ u s f o i . .  111 tho i i~ s t ; r i~ t  c;~s(l, ('. S.. 240. is 1101 

: I ~ I ~ I I ~ ( ~ : I I I I ? ,  1111 r w ~ ~ i v ~ ~ i ~  11i1vi11q I I ~ W I  ; i ~ ) p o i t t t ~ ~ ~ l  for t110 t r : ~ ~ i s t ' ( ~ ~ , ~ ~ t ~  
11ir11k. it1111 tiit, ~ I X I I ~ ( ~ I .  I I I ~ ~ I I ~  1it:i111~ I I I J ~ I I I V  tlhb ( ~ i i : ~ v t n ~ ~ i i t  of ~ I I ; I I I ~ ( , I ~  
1 I:;, l ' t~ l~l i r  r.ti\\.s of 1! )2 i .  ('OI./). ( ' O I I I ,  1 . .  ,~tO(~/,'/lfl//!('J~.~. 5S(i. 

2. Uriclttr tlic ~ ~ r o \ . i s i o l ~ s  of our s t ;~ t l i te ,  wvtiori 1.7, c.li:~l~tc%r 1. I ' u l~ l i~ .  
rAn\vs of S!El irs ~ I I ~ I I ' I I I ~ ( Y ~  11y ( ~ I I ; I ~ I ~ ( ' I ~  -17, I ' I I I I I ~ Y  r2;~\vs of 1:Ei. i111tI 

?11:1]tt~r i : ; ,  1'11111i(* l.i~\vs of 1!)29, (,itIr(>r :I stilt11 or 11;1tio11:i1 I>:IIII< 
I I I : I ~  ~ ~ ~ u ' c ' l ~ ; ~ s t '  t l l t~ :issr~ts of ;riic~tlit~t~ I~:riik, i~ ic . ln t l i~~g tlrv st:ltntc~l.y 
liirbility of till, ~ t o c l ~ I 1 1 1 1 ~ l ~ ~ r s  of tlro st311itig l)ii~tli. 111io11 S I I V I I  tvr111~ 
a s  nw n.i'rwtl u1)o11 irirtl :11)1)1'11ved I)?. tlic> C'or11or riioil ( ' ~ ~ i ~ i r ~ i s s i o ~ ~ .  
:111tl su i t  on tllc, s t ; r t~ l tory  1iiil)ility of tltc s tockh~~ l t l r r s  of tlic still- 
ing  k~i11; 111;iy 11e insti t~it(~cI iit tlic> ~ t : i~ i r c  of t11v ~ ~ ~ ~ r ( . l i i ~ s i i ~ g  I);IIII< to 
the use of t he  scbllinc 11;itrl; \ y i t l~ i~ r  tlrroe yt':lrs f1.1 111 tlro ( l i ~ t e  of till, 
trilnsfer, n11d c l ~ x p t t ~ r  11:;. 1'1iI)lie I.:IWS of l!W. r~o\v ( ' .  S.. ? IS (  I ,  1 

does ~ i o t  rclwnl c.1li1l1tc.r 1.7. 1'nl)lic I.;i\vs of 1!)21. :is :iriic~irtlotl. : I I I I ~  

is  il~irl~l)li~:tbIo \\.11('11 tilt. l i q i i i~ l i l t i o~~  is I I I I ( ~ ( ~ I .  tlw l)rovisioiis of tllill 
net, iiutl tlic nmciltlinciit of t l r ~  ac t  of 1921 1)y c,lrnptcr 7::. I'nblic. 
I,n\vs of 1'329, Iwing 01113- to ccrrrc~c~t ;I tyl~o~rii l i lr i t  i11 error,  does 11oi 
:rffrc.t the, r ight of nc.tio~l :~cc,rniltx prior ~ I I  i t s  c~~li~ctinc'nt ,  i t  Ilcin-. 
sig~~ificil i i t  o l ~ l y  :IS 1cgisl:rtivc~ c o i ~ s t r u c * t i c ~ ~ ~  t1i;rt t l ~ v  i ~ v t  of 1 5 t 1  \\':I< 

not r{:l)c:llctl l ~ j .  tllc. : ~ c t  of I!)';. ' l ' 1  / / s t  C'o. I . .  1to:rto~r.c'r. (i.5::. 

b IZigll t  of .lctioir ;tgtr iirsf OITic.cst.s f o r  I \ 7 ~ ~ o ~ ~ ! ~ f  rtl I ) c ~ J ~ ~ , ~ I ~ I J I  o j  .l.vsc t.s 

1. 'J'IIP o f t i ( ~ 5 1 ~  ir1111 11irvc~toi~s of ; I  I W I I I C  :tr(> t ~ , ~ i s ~ ( ~ ( > s  or f { ~ i u - ~ i - t r u ~ t c ~ ~ . -  
i l l  r o s l ~ c ~ t  to tllc, 11~rf01.1ii:i11c.c. of t l i ~ i r  i~fli(+il tluti(v :ilid :]re 1ial)lr. 
for  c,ither wilfnl or ircgligcwt i'i~ilnrc! to l)c,rforin tlrrlu, I ~ n t  :I par- 
t imlilr  stocl~lioltlcr 11111?.  tot nliritltilirr it11 i n d ~ l ) ( ~ ~ ~ c l ~ ~ r r t  :rctioii ugniriut 
tlierll for suvlr ~ i c g l i g w t  t';~ilnr,c t o  r ~ ~ o ~ . c r  foi. t11v losa of v:~lac of 
his stwl;, w i tho~ i t  i~I l f~g: t t io~r  :11t(1 11roof t l i i~ t  11p lias slist:~iiic~~I :I 
loss pttcnliur to  Iliriiscxlf, or :11lcqitiol1 of tlcnt:rtrtl o ~ o l i  t he  rcccivc.1, 
to  b r i w  the  :tction and  his roflrsnl to (lo so, it1111 i ( lel~il irrcr t o  t l 1 ~ 8  
:ictioli of suvll l~ ; l r t i c~ i ln r  ~ t ~ ~ l i l ~ o l i l c r  is  ])rol~c>rly i l ~ s t n i ~ ~ c ~ t l  :1n11 tlrc' 
action dismissetl. 12osro1c.o~ ,I.. Ri:'c(~71. (iX. 

. I  JIergcr :ili(l Colisolidi~ti~m of l i i l i l l i~.  
ft. COiltrol cord .L/)pi.oz'trl of ('ot'l~oi,trtioir Co~ir i t~ iss ic i~~ 

1. Whcre under tlw p ro~ i s io l l s  of C .  8.. 2 1 7 ( 1 ~ ) .  :I s t a t e  I1;lnk I I I I I ~ , , ~  

. jriristlic~tio~~ of tlic' ( 'orporntio~l Comunissioi~ hns trnl1sferretl i ts  
:tssc+s t o  iinc~tllcr St:rtt. lliink, tlic la t te r  : I P S I I I I I ~ I I S  tile former 's  1i;l- 
hilitics ~ i ~ i ( l ~ r  ;I eoltsolitl:~tioil :~grccmrnt ,  i t  will Ile l ~ r e w m e i l  th:11 
the  (lorl)orntioli Voii~lnissio~l 11:itl not iw o i  Iil~~)\\.le.lge of the  trolls- 
:~ctioii eolnilig witlrili tlw scollc. of i t s  tliitics. iiiid 11:icl a p p r o ~ e t l  o f  
the  t r i~~~s: ic . t imi  :I- t l i ~  s t : l t i i t~  r c q ~ ~ i r ( ~ s ,  ( ' ~ J I ~ I I ,  f'ottr, 1. .  ~ ~ ~ f ) ~ ~ ; / / ~ ~ / d ( ' J ' . ~ .  
686. 
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tllnre signing :is innliers l~ r imar i ly  liable, \\.it11 the  r ight  of coil- 
tvilmtion :linoile themsell-rs. \\hilt t h ~  c ~ ~ ~ d o ~ w r  is scronrlnrily l i : ~ -  
1,Il.. !/'r11st ('0. i ' .  1.0, .7i ,  U-i. 



INDEX. 

2. W l ~ c r e ,  in :I l)rosecution untler our bad check law, t he  e v i d e n c ~  tends 
t o  show that  the, tlefenclant w a s  n fish dealer and had a r r a ~ ~ g e t l  
wit11 nncrther to buy for  him as his ageut, and  had furnished him ;I 

'blailli (.li~c.I; book i111t1 ;rntlic~i~ized him to tlrnw c l~ecks  on his account 
s i p t d  in his name by tlw trllier ;IS agent, and t h a t  t he  agent drew 
;I c l ~ t ~ ~ l i  in 1):1glnc>1it of oysters a s  authorizccl and l l iat  the check was  
rc,tluilc~l 111a1.1<(~1 " i ~ ~ s ~ ~ l l i ~ . i ~ ~ i ~ t  funds," and  there  i s  no evitlcilce tliat 
; ~ t  tile t ime tlic eht~ck w:~s  clrnmii tlie princ3ipal had  k n o ~ ~ l r t l g c  of 
tllc dri1\131l~' of t11tl I . ~ IP ( .~<  I J ~  the  amount  tlicreuf: Iie7d, the  evi- 
t l e ~ ~ c ~ .  i s  iii~sutliciel~t to show Ii~~owletlge required fo r  couvictiou 
lundrr t11t. starutc.  ;~iicl jutlgment a s  of  ions snit s l~onld  llave I M ~ I W  
entered. C. S., 46-23, lbitl. 

KOUND.\RIISS scc 1)eeds :nicl Conrcyanccs I) 

JCIiOIiEltS--('ontr;~c.t fol. ~ ) ; I J I I I ~ I I ~  of su111 nlloli sale uf 1:111(1 wth C'oiitr:~(.tc 
I: d 1. 

3. IY11ore ill ; I  11rusecutiol1 f ( ~ r  burglary all  tllc evidc~iee t w d s  t u  d ~ u \ v  
occ~ i l~ :~ i~c .y  of thc 11r111sc :tt tlie t ime uf t h e  breaking and e n t e ~ i n g ,  
: ~ n  i l l s t ruc t io~~  tha t  t l ~ c  jury might conrict t he  defeiitlni~t of b11r.g- 
I;II.,!. in the  . s c~c~ t~~ t l  tl(yyrc would be errolleous, nlthougli il v(,rtlict 
of guilty of 1)ui.gl;lry i n  t he  second degree would s tand,  but where 
the criclence \vonld sustaiu n vrrdict  of burglary in the first dcgret., 
or of breaking :uid eiltei'iiig otlierwisc t l ~ n  burglai . i i)~~sly tvitli i ~ i t e ~ i l  
to conmi t  raDc o r  other infa~uoi ls  crime. or of an  :~ttenll) t  to  c o n -  
niit (,ither ofl'eil?e. 01' not guilty, the  11efeiicl:mt i s  r i~ t i t le t l  to 1i:irc~ 
the  different vic\vs a r i ~ i i i g  upoil t he  ericlcnce presented to  the  jury. 
m ~ t l  all i l lstrutt ion tlint the  jury might convict the defcndant of 
burglary ill tlit: first degree o r  acquit llirn is er ror  which i s  not 
curetl by ;I \-c,rdict of guilty of burglary in  t he  first degree. nntl ;I 

new t r i a l  will be xwartled. C'. S., 4640. R. v. Ttntdiff, !). 

A Right of Action and  J3rf1~11ses. 

I .  The  fililu1.c of tlie seller of l;~iitl ill a clevclol)~ut~nt lo  pttrform hi-: 
~)roniiasory rrprrscutatioris :IS to  inll)rovernents to  be inacle thereill 
i s  not sntiicicnt ground f o r  equity to a f h r d  tlie remedy of cmicella- 
tion :1ii11 rtw5ssiun where the  r c l ~ r e s c ~ ~ t n t i o n s  a r e  macle ill gooel 
fa i th  wit11 the, llreselit intent to perform, t he  remedy of the  pur-  
c.liascr being, ill proper instances, an  action a t  law fo r  r l :~mi~ges for 
( w ~ i ~ l i t i o i ~  broli t ,~~. Jii11.s(7t1lc v, lJ7~ill i] j ,~.  Xi:;. 
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CHECKS-Issuinr: wor th l tw  see Gills aiid Sotes  I f .  

CEI1TIORhItI  sec A111w:il and Er ro r  (J  c. 

t'LI*:RIiS O F  COURT. 
R Duties and  Jai:tbilities, 

1. TVli~re f n n ~ l s  belongill;. to :I u i i ior  a r e  paicl into t h e  hands of t l ~ c  
clerk of tilt. S i~pe r io r  Court  by nil n d m i n i s t r x t ~ ~ r  nuder the  pro- 
v i s i o ~ ~ s  of ('. s.. 14S, dischxr;.ilig the  :~~lnlinistr ; ; tol .  i~ i id  liis S U ~ O -  

ties froni liilhility in regard thereto, i t  is  not rerluircd by statute.  
('. S.. 1.5::. !M, t h a t  tltc c>lcrlr invest  the  fmids,  1113011 intercst ,  nl~lcs.; 
so directed, tlie clerk Iwill:. 1ial)lt. for sncli frni .1~ a s  311 iiisulscr. 
:lntl tilt. clerk niitl h is  silrt'ties a r e  not liable for tlic :ilnouilt of 
intercst  thc  fnnil? wonltl l inre clrnwn if they had bcwi so i i ~ ~ c s t e t l .  
I I I I ~  if ill? fuiitls : I N  i~c t i~ t l l ly  invrstcd by the clerk lie i s  l iablr  fur  
the  interest ;~ctu:lll$ receire(1 therefrom, since n fidi~ciary t ~ i l l  not 
be a l lon~ed to  makc  a personnl ~ r o f i t  out of funtls cominittcil to 11is 
cnstotly. TrilBionia 1. .  Iloolis, 489. 

H Trixl.  

I .  Eritlcncc tlint the  t l c f ( ~ ~ ~ d ; ~ n t  \\.:I:: itrrt'stcld u u  tlitk l ~ r t w ~ i s t ~ s  of ~ I I I -  

o t h w  a1111 lint1 on his l w s o n  1~1icn a r r i r i ng  nt  :he jail ;I pistol 
I~eltetl to  I i i~n ant1 c o v c ~ ~ w l  by :I s w w t c r  11c was  wcnr i l~g,  :~iitl tliiit 
t h e  officers nrrestiiix Irim saw no wtwlmi on liin a t  t he  t i ~ n ~  oi. 
the ar res t ,  is  snfficient to t ake  the  case to  t he  jur:: n l m ~  the  cl11c.s- 
tion of his fi11ilt of c:~rryinl: :I concealc'tl wenpon in violation of 
t he  s tn tu te  over tlic tlcfenilant's contcmtioii and tcs t i~nony tlint the 
wenpoll n7ns lint conccnlcd. tlic issntx h e i ~ ~ ;  for  tl!t: t l r t iwn inn t in~~  
of t he  jury. R. 1 % .  Sorr1.c.. 19.7. 
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( ' (  I S S ~  11.11 IArTI<:I) STA'I'V'I'I.:S ( fo r  ~ol iv t%ic~~lcc  ill ;u~nc~tnt i l lc ) .  

S%C. 

;(;. J ~ I I I . ~ ~ ; I ~ v  :ivcxii by tlcvinee on 1;111tls tlc~vistvl is 11i11 : t l ~ , w l u t e l ~ ~  l.oirl. 
11i1111; 1.. Zollico~:7'f'r, (20. 

!I::. I.:I\\. i l u l ~ l i t , ~  11ro1nis~1 to 11;1y funera l  ~x l ) e l~seh  aud ~n i l l iw  ~ I I ( , T I I  111.1,- 
ft.rrctl (.litiw : ~ g i ~ i n s t  est:tte. I1i.o~ci~ c. NTOLC~I.  17::. 

1::: 19). 111 this ctrsc ltcltl: fa ther  of dewnsctl c,l~iltl \ \-;I.  t,r~ritlcvl to il1111,l.il 
fro111 1.11iltl 11ndc'r ca11ons of dexeur .  lir i.(. I'( 11d1 11. AM; .  

1.7:;. !I.?(;. Clerk i s  ilut rcquirecl to inycst fulitl. 11:1itl i l l 1 1 1  ltis 11:111tls 1111tI('r 
('. S.% 14s. l l ' i l l i r~ i i~ .~  I . .  IIool;.~, -MI. 

].;!I. l (2.  461, 462. .Lctiou lo r  uegliqent in jury  1101 causi116. t l ( ~ : t t l ~  hurvi\.t,> 
to 11c~rs1111~11 r ~ ~ l i r v s e i ~ t : t t i ~ c  of injured ]~c%%m. F I I ~ ~ ~ ~ L ~ I  1.. Ii. li., .70{1. 

2171,k I .  It \\-ill I I O  l ~ r ( + ~ ~ u ~ e c l  t ha t  Vorporn t io~~  Cumn~issiou al111ro~e~cl 01' 

c ~ ~ n s o l i ( I : ~  ti1111 of I I ; I I I ~ Y ,  C ' I J I ~ [ I ~ I U I ~ ~ O , I  C'~tt i t t i is~io~i 1.. S l o ~ ~ l ~ l ~ ~ i l ~ l ~  I , . Y .  

686. 

21s (c. J . Sf ; ~ t l ~ t o r ~ -  li;tbility c ~ f  stoc.lil~oltlers 11c~ld cnforct.:il~lc by bank 1111~- 
~ , I I ; I , < ~ I I ~  : I ~ , , I , ~ S  of :1~1ut11cr h n k .  Tt,u.yt ('I).  1 . .  J:o.vcf~~(~ei, 6X.  

'277. I '~ , t i t io~t  for  l ( ~ g i t i ~ n : ~ t i l ~ g  l ~ ~ s t : ~ r ( l s  ni:t). 11c : ~ t l t I ~ ~ c ~ s c ~ ~ l  ~iirectly to SII -  
1~c.riar ( 'ollrt jnclgc,. J )~ i i~ rz  c. JJcrlrll, 33;. 

kl.7. \V11(~1.c~ recorcl ce~ut;iius 11o ericience of p : ~ ~ ~ ~ e l l t  of costs of p r i ~ ~ r  ; ~ c t i ~  $11 

:I tlircc.tc8tl \ - c .~~ l i c~ t  fur  1)laiiitiiY \\.ill Ile I ~ ~ l t l  for error.  Nf~rctlrc'i~loi~rl 
I.. C'~.cci?lli. 111. \Vlic.rc a1leg;ltiolls :Ire not subs t : tn t ia l l~  itlelltic.;rl 
ju(1g111c~iit ut' 111111suit is  not  a h t r .  I i ~ y l c  1.. G'r(,cit, 149. 

Sousui t  ill :ic.tic~l~ against  rnilroncl under Federal E ~ ~ l l ~ l r r y c ~ ~ ~ ~ '  
1,iability ,Lc.t t l~ l rs  r ~ o t  bar  s1111,~rlucnt nctiolr ~ l i i t l ~ ~ r  C. S.. :;4ct(i. 
.';4Gi. J ' / I~ I Iu , I /  c. J?. A'., XO.  

442. S i ; ~ t u r ~ ,  11111ht be' I I I P : I ~ C C ~  lvl1e11 r e l i ~ d  on :IS d ~ f e n s e  to actioll f ~ ~ r  
ll\nl'y. Il(,.\-c"i// 1.. NiI!)(ls, 459. 

+ l t r  I I I c l i l r ~ e l  1 1 r  . S .  1 4  I I 11111 

:ilq~oint i~ gnilrClin11 fo r  him. OIT v. BeuchBouid, 976. 

G f i .  4Ml. -ill l1artic)s noc~w:lry to final judgli l~ii t  may be brou,cl~l i l l  1 1 )  
ou;t3r of eonrr. .Ilnch l ' i~ tc l ;  Corp.  1'. 2'rirst Co., 20:;. 

.i2.':. I :ur t l~ ,~l  of lxur- i~lq  colltl'iblltory iiegligeuce i s  on deft>lld:~ilt i 1 1 1 1 l  i \  
ol.c:ill:rrily :I ilnc'stiol~ for  jury. J311tiic1 2;. It. 11.. 092. 

-.,- 
. I . ~ . I .  \\.111,r.c' 1)lcadings lil)er:~ll~- c ~ . u l ~ s t r ~ ~ ~ t l  ; I I I c~c  c.nnse of ; ~ ~ l i o n  ~ I , I I I I I I . I . ~ , I  

in ]~ ro l r t~~ ' l y  t~vc~l~rulctl. Sn~ithrcic.1; 1.. I'ilzc Co., 4:.il. 

.-)(;.I. 111stvuc.tiu11 in this case held s~~tf ic icnt ly  full. l'caalc!~ 1'. U ~ c r ~ ~ e l l ,  I,<. 
\SIic~r(~ iji~c'stiol~ of ] ~ r o s i m : ~ t e  tausc  is  iu;ltc'ri:~l f a i l ~ l r c  to instruct  
t l lcrc~o~i is error.  Jloss v. U~wciz ,  18'3. 

111 this c w p  Iic~ltl: court  did not eslircxss o p i r ~ i o ~ ~  : IS  to n~eicltr 
I I ~  c ~ ~ i t l ( ~ l ~ c c ~ .  S. I-. .lrrcksoi~, 221 : TC~'llr~~. 1.. I~'~ci'iiitrrw Co., 414. 
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: X I  1 ! 1' I .  I.ic.11 I I Y  i i l l ~ o c t ~ n t  lienor attnc.11cs to l~roccecls of forfeiture sale of 
~ . : I I , ,  11nt IIC.  is 11tot  1,11lit11!(1 10 1111sscwi11n t11tb1~~1f. ('. I. T .  (,'o1.11. t . ,  

I (  l l l . ! / f ~ . Y . Y ,  2:;. 
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4 4 SlierifL' is  li:111lc for  csc2:~l)ct of grisouer Llirougll liegligence or 
iunl f t~as : l~~cc  of l l i n~wl f  or jailer, and c w ~ ~ p c  is  eRectcd when sheriff 
\vitlloct authority :1110\vs pr iso~lcr  to go xt  1:lrfic' a s  trusty.  Suttorz. 
1. .  l l ~ i l l i a t ~ ~ s ,  54(;, 

4li.71. \\'11(w :~ffidavit for  l m v c  to upljeul in fonnn p(cftpcl'~'s does not state, 
t11:1t :1lqw:11 is ill good fa i th  (111wtioni1111~~ \ v l ~ < ~ t h v ~ ,  S i i p r f ~ r n ~ ~  VOIIIY 
:~cquirc's jn~'iatlic.tion. h". ?.. ~ ' / / I I I I ? I ~ .  37(i. 
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( 'OSS' I ' I r~I :1 ' IOSi \ I~  T , h \ V  (l'olice power see. .\lnnic~i]):~l (:orporations I I ; 
c8011stiti~tion:ll requircinc.nts in cnnctincnt of s ta tu tes  s fe  Sta tu tes  A : I :  
r i ~ l l t  to f i ~ i ,  tr ial  s c ~ ,  C'rin~inal I . : I ~  I c ;  t : ~ s : ~ t i o n  el11 int(:rstnte eoimuerce 
w c  Tnsntion .\ 11 : cq11:rl protection clnusc ( 1 ~ s  ~ ~ o t  1)rohibit classificntio~l 
for  t:isntion sc r  ' l ' ;~sntion h c 2 :  lrgislntivf~ ~ m w c ~ r  t r ~  require city to 
o]ier:~tc. f i i i~ t lcrc : r~~tc~~r  scl~oolc: scvs Svl~nols :~nt l  Sc.lio111 I ) i s t ~ ~ i c t -  1;: 1, 1 ) .  

1.: 0lilig;r tioms of ('ont~.:~c.t. 
1 )  .ll(wrr.s nird I ? c ~ r ~ r t l i ( ~ s  fov I:rrfotwt~~ei~t of ( ' o i ~ t r . ~ ~ c ~ t  

I .  0rtlinn1'ilj-, t he  oliliwlion of n contract is  cocv:~I with thc, u ~ ~ t l e r -  
t a l r i ~ ~ g  to l!erPoriu, : ~ n d  inclutles nll the  luealls which, a t  the  time 
of i ts  in:~king, t he  law nfiordecl fo r  i ts  enfo~~ceincnt ,  2nd \rlierc n 
ri ty :Inurstls nil entire i ~ ~ c o r l ~ o r a t e d  t o \ ~ n  nntl ;lssiunes i t s  out-  
s t i l l ~ ~ l i n z  i ~ ~ d e l i t ( ~ l n e s s ,  the  ] ) r n p ~ r t y  of thet rcsidtnts.  of t he  town 
I I I : I ~  not 11t. relit,\-etl of t a s : ~ t i o l ~  fo r  t l ~ r ~ t  ycwr witlwnt lessening t h r ~  
lnenns l)~'ovitlctl 11y law for the e n f o r c c ~ n c ~ ~ t  of 111(\ c~~g:lgcnwnt.: of 
t hc  tow11. (71.c~ r i  1.. .I slrc~riTI~, 11G. 

l ' O S T I ~ A \ ( T S  ( I ' s l~ r iuus  c~i l~t r i lc ts  see Usury ; insiun~lcxb con:r:~cts scw 111s11r- 
: I I I C ~  : s11ret.v coi~t rncts  see Principnl ant1 Surc~ty : cont *acts t o  furnish  
sl~ililIing f n d i t i c ~ r  s rc  ( larricrs 1: n 1, 2 :  i m l i : ~ i r ~ ~ i c n t  of 'o l~l iga t ions  of 
scr  Const ih~t ion:~l  T,nw 1,;; enforcenleut of by i i ~ j ~ ~ ~ ~ ~ . t i o i i  PC(! In jun~ t io i i s  
T3 c ; :~ s s ignn lc~ l t  of NY, .issign111e1its ; c m c e l l i ~ t i o ~ ~  of see C:~ncellation ;I I I ( I  
R c s ~ i s s i o ~ ~  of I s t r i ~ n ~ o ~ ~ t s ;  ~ o n t r a e t s  en fo r~e :~ l ) I t~  ng:lilist i,crvi\.cr of insol- 
vc11t ~ V I I > ] I O I Y I  ti1111 W P  ('oqicir:~ tions I1 a 1 ) , 

.I Hcquisitcs ant1 \7:~litlity. 
f C o ~ i t i ~ i c t . ~  ill. 12cxtrni1rt of 11~'nt7t~ or' Ililsi~reris 

1. 'l'llt? st:rtnte. ('. 8.. 2562, co~i t l r i ln~s  n contract  of sale o111.v \\'leu .such 
~ 1 1 3  i s  I I I : I I ~ V  "11111711 ~ I I C  conditiml" illnt the l~nrc,l l ;~scr s l~n l l  11ot 
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('ONTRACTS B d-Cot~tii~ued. 
acre for services renilerect by tlie glaiutift' in the- purcl~ase of t l w  
land, the amount to be paid u l~on  tlic sale of vlre 1:rnd by thl. 
grnutee: Hcld, the contract specifying 1111 tirne n.it11i11 which t l~ i ,  
srik was to be made, tlie doctrine of reasonul~li~ time :~pl)lies, IIUL 
a n  issue maliing the mere l:~psc of time dircctin;: ant1 conclusivc~ 
upon the question of whether tlie grantee shonltl have solil 1 1 1 t h  
land under the :~grecment is errolicous, the issue submitted slio~rlil 
have been framed in such u way as  to enable the jury to find froill 
the evide~lce whether the grantee arbitrarily or iinrcasona1)ly re- 
fused to sell or v h e t l ~ c r  by the exercise of due diligence lic conlr: 
have soltl the l i~nd a t  a fa i r  price. Gt~rz;cs v. O'C'c,~!lco~', 201. 

F Actions for Breach. 

o Parties 

1. Where a coiul~any coutravt.: to 111i1lie ;I loan to ;I I1us1)mitl and \\itcl 
to be secured by n mortgage on lands held by them by the entircs- 
ties, and the husband dies ~eiicling the maliing of tile loan, and tlw 
wife alone brings action to recover cla~nages for br2ach of the ct111- 
tract by the loaning company : Held, the lxmoni~l  representativi' 
of the hnsband is a necessnry pnrty to the nctitm :\ad the defentl- 
ant's demurrer shoiiltl have been sustained. I'mrgc v. I t i s .  PO.. 11; 

1. 4 party to a contract may not recover damages of tlie other 1 ~ 1 r t )  
tliercto for its breach w1ic.n his own breach has c ;~nwd the fuilnn. 
of the other to perform his part thereof. Sacogc  I.. , U c O l a w h o ~ ~ ~ ~ .  
427. 

(XINTRACTORS-Surety I)onds of see Priticil~al and Snrety : l inh i l i t~  of ( ~ 1 1 1 -  

tractor upon unconditional acccptnnir~ of ~nlxontractor 's nssiqnment wcs 
Assignments C a 1. 

('OIIPORATION COAIJIISSIOS-I'~~SI~~II~~~~~,~I of approv:~l of consolitlatiri!~ 
of Banlis w e  Banks and Banking .T a 

C! Officers and Directors. 

1. n ' l i e r ~  an  cducationnl inqt i t~~t ion.  incorl~orateil by l)r vat(. act of tlw 
T.ccislnture, i q  grantod n chnrtcr provitlinq that  fain of the trustee. 
named therein should hold office for the period of one yenr, anrl 
four others for a period of two years, and four othf~rs for a geriotl 
of three sears.  and that their successors sllould be ellacted for a term 
of three years, and there is no p ro~is ion  tha t  the trustees should 
hold office until their successors are  elected, nprn the trustee< 
named in  the charter continuing in ofice after t h?  expiration of 
their term a s  providetl therci~l : Ilrld, no one but the corporation 
can he hcartl to coniplnin, llic griieral rule being that  the failure 
of n corporation to elect olfic*rrs or directors does not necessarily 
end the ternis o f  t h o ~ e  pcvionily elected. l lnrtiv u. Board of 
!/'r~t,?tccs, GR1. 
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1. W l ~ c r c  a contr:~ct is 1na11c by $111 oftic(1r of :I t.orport~tio11 ill gootl 
f:iitll ant1 f o ~  i ts  Iwnefit wit11 la~o\vletlge of i t s  1)o:irtl of directors. 
t he  cor l~ora t ion  by knmvingly ai-ccptiug the benefits of the  c o n t r ~ c t  
may becmue Imnntl 1)y i ts  ttlrnis by  ra~tificntinn tlic,.cof, though tl1t5 
one acting for  i t  m:ty not linvc hat1 :unthority esl)rcss or imlllied t o  
m:lke the contrnc$ ill i t s  I1~~11:ilf. r,11?)111cr Co. I . .  F,''in.?. 10::. 

.( Superior Courts. 

~ 'I tIAIlKA12 I,.i\l' (Partic111:ir (.ri~ut>h sts(> l ' : ~ ~ T i c ~ i l : ~ r  rL'itlvs of ( ' r in im:  p1(>:1(1. 
ings in criniinal cases see Indic tment) .  

1; Capacity to Commit nntl I : t~ spo~~s i l~ i l i t y  for C ~ ~ I I I P .  

1. W l ~ c r e  t l ~ e  1)risoncr 011  trial1 for  :I cilpitttl felony relieis u l ~ o n  his cvi- 
clence tentlillg to s l~on.  tliut 1 1 ~  W:IS too intosicatetl a t  t he  time ot  
the  con~~nissicni of t l ~ c  c.~.iiucb to 11i11.e :I c.rirnin;rl intcnt,  awl  t l ~ r r c  
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iu evidence t o  the  contrary offered by t l ~ e  Sta te ,  t he  conflicting 
cbvidenc.c? r:~ises :In i s s w  of fact  for thc  tletermination of the  jury 
1111der prol,er instructions froin tllc conrt. R. 1..  I,oiwcr~c'c. 4Sl .  

1. \Vhc~'e on :~ppcaI  of :L l~rosec ,~i t io~l  fur c r i ~ n i ~ ~ ; ~ l  co~~sliirxc.y ;I  Ilew trizl  
is  amartled hec:iuse of er ror  in the  ad~niss ion of certain eridencp, 
11~or1 thc new trial  in tlie Superior Cnnrt t he  clefcntlant's plea of 
former jeq,arcly and  motion t o  dismiss is pro1)erlg disallon~ecl, ant1 
\vliere t he  :~dn~ i s s ion  of e r idnice  iind the  cliatge of the court  i s  ill 
:~ccortl : i~~ce with t he  o p i ~ ~ i o n  in t he  formor appeal t he  defend:cnt's 
c ~ s c t ~ ~ ) t i o n s  thewto c:~nnot be snst::inetl. S'. v. N i t f e r ,  116. 

"Vllere ill a rrinlinnl p~miecn t io~ l  ;I mi5tri.11 is  properly ordered, (16,- 
fendants' subscqnrnt 1)lm of forurcr j eop r t ly  cannot 1)c sustained 
S. u. Ileal, 278. 

1. W h e w  a defendant is bound CJVW to the  County Corlrt on two n a r -  
mirth for i s w i n g  worthless cllecks on different tlnteu, and  i< 
acquittetl a s  to  one and  convicted a s  to  tlie other,  and appeals to 
the  Superior Court, nnd in the t r ia l  in t he  Superior Court t he  evi- 
dt.11c.e relates to  t he  charge upon which he had been acquitted ill 
t he  ( 'o~inty  ('ourt. npoll tlrr. j11r.v'~ :~cc~sl~t : ln te  of his plca of former 



,u l*'ligl~ t 0,s +;viderccc of Guilt  

1. Where in  a conspiracy of str iker\  to re'i\t oiJircrs of the law to t111, 
dt3:ltll m d  shoot to  kill if the i r  1)lnns were  interfered with. 1.esu1t- 
ing in  t he  death  of nu ofliwr, tl1c1 f : ~ c t  tha t  one of the  s t r ikc  leatl(~r- 
ilumetlintely depnvtecl f rom the  cou l~ l~nn i ty  nf tcr  t le murtlcr is :I 

c ~ ~ ~ n p e f c n t  c i rcumst t l~~ct )  t o  Iw con~ i t l tw t l  1ky t h ~  jury with oth(1r 
c,vide~icv iu tht. c aw.  8. I . .  Bc(11, 27% 

1. Where tbc  defendants in :I criulinal prosecution tcsti.iy ill their  O \ \ I I  

Iwhalf, a n  instruction tha t  the i r  tcs t i~nony should be scrutiriizetl 
with r a r e  to  nscer t~l in  to  whnt extent,  if :111y, i t  was  w a r l ~ e d  o r  
I~iasetl by their  interest ,  :lnd t11:rt sl~oulil  the  jury thl?n believe theni 
their testinlony shonltl l ~ c  givcu tlic, ?;;]me credit a s  if thvy \ v e l ~ ~  
tlisinterestctl, is  free. from error.  8. I:. Ijcol, 27% 

ni l17eiglrt a t ~ d  Szrflicicncu (Sonsui t  see Crirnirinl Lnw I j ; in l ) rosecut io~~ 
of p:wticnlnr offenses s e e  Par t icular  Tit les of Crimes:~. 

1. E\itlence sufficient t o  t : ~ k ~ .  the  eiisr t o  tlie jury in a (criminal action 
ninrt  t end  to  p r o w  the  fac t  in issnr or rrnsonnbly condncu to it- 



c'I:I;\IIS,\T, ],An' O 111- Uo?lti~trcccl. 
conclusion :is :t f a i r ,  loqicul alld lcgitinmtc dednctiou, ant1 not 
n~c re ly  sue11 :IS r x iws  :I sneyicic~ii or conjcrtnre of guilt. S, v. 
.Iuhmon, 420. 

I .  Impccrclri~~g, C o ~ ~ t r a r l i c t i ~ ~ g ,  or Co~~rc , l~orc~t i~cg ll 'itncss 
I .  \\'here t he  evidclicc under a n  indic tme~l t  for  conspirac?- by stri lwrs 

to  resist officers of thc  law t o  t he  death  i f  the i r  plans were intcr-  
fered with,  rcsnltiug in the  killiug of one of t he  otticers, i t  is  corn- 
~ ~ e t e n t  fo r  the Sra tc  in cross-cx:rmini~rg one of the  drfeudallts, ;I 

rcprescntntive of t he  union conducting t l ~ e  str ike,  a s  to  his circn- 
I i~ t ing  loc:111.~. :I C u n l ~ u ~ ~ ~ i i r t  11:1p('r containillg sever:~l com~nuuic:r- 
tious ndversclx c r i t i c i z i~~g  tlic police officers, t he  tlefentlaut l lavinr 
previously tcstifirtl w i t l ~ o u t  objection to  a let ter  wr i t tcn  by hinl 
1 l i s h d  1 1  t h e  I I .  S. r .  Hrnl, 278. 

1 'I'rial of Criminal Cases (T r i a l  of :~ct ions  for  partic.nl:tr oft'e~rses aeo 
Par t icular  Tit les of Cr imes) .  

t .  Coursc trnd Coild~tct of !i'riu[ (11ld b'cci~., 111tpu1.tiuZ l ' r iu l  
1. The  lnerc fac t  t11:rt t he  officers of t he  conrt  guarded the  outside of 

tlw court-room with S t a t e  militia during the  conrsc of the pris- 
oner's t r ia l  i n  :I crirninal ~~rosecl i t ion ,  for  t he  [~risoner 's  protcctiou. 
docs ]lot alone ru t i t le  t he  prisoncr to :L new t r ia l  on : I~ )DCTI I  uy>o:~ 
the ground t l ~ t  :I f a i r  xnd impt~r t ia l  t r ia l ,  guar;tntcetl by the  Con- 
stitution, 11:~il nut been given him, wliere i t  appears t h a t  no demon- 
stration had been made against  him o r  nnythiug doue t11:lt coultl 
h a r e  prejudiced his rights, and  his esception t o  t he  refusal  of t h r  
tr ial  court  to allow his nlotio11 t h a t  t h r  guard  be dismissed will not 
11e snst:tiuetl on appeal, o rd imr i ly  rnattcrs of this kind l~ein:: 
w i t l~ iu  t he  sound discretion of t he  conrt. S. 2,. L n i o e ~ ~ c c ~ .  181. 

c Z  .t rgunzcnts alzd Cvizduct of Cou?lsel 
1 .  Notioil fo r  new t r ia l  for  improper : \ r g ~ i m c ~ ~ t  of solicitor is adtlresse~l 

to discretion of court. S. v. R e d ,  27s. 

f ( :u~~sol ida t iu~t  of i l e t i o ~ s  
1 .  \There t he  t r ia l  of two scs[)nrate crimi11;il indictments a r e  cor~solitlntetl 

by t h e  judge aud  tried togetlier a s  authorized by C. S., 4 ( i 2 ,  and  ;I  

general verdict of guilty i s  returned by the  jury, t he  verdict will 
apply to each indictment, and  judgment pronounced on one 01' 
them, but  execution snspended ou terms agreed upon, and  jutlp- 
merit a n d  sentence entered a s  to  t he  other,  is  not ohjectio~iable on 
the  ground t h a t  only one judgmrut s l~ou ld  h a r e  been entered, nud 
licld further.  the  scntencr being t'olrcnrrcnt, t h r  defendant m;rs not 
~ce jud iced .  S. v. Uuroell, 500. 

/I  I ~ r s t ~ . ~ r c t i o ~ i s  ( I n  l m ~ s e c ~ ~ t i o n s  for  1):lrticular crimes setb I'articultir 
Tit les of Cr imes) .  

1. I n  t he  course of n prosccutiou f o r  conepiracy a n  esylanation to  
prospective jurors why some of t he  alleged conspirators were beiug 
tried while others mere not,  autl proof of t he  fac t  during the  tr ial  
is helti not to  be prejutlicial cwor  cnt i t l i l~g  the  defendants to  >I 

new trial. S. v. Bitter,  116. 

2. Where eritlence is  introduced only for the  purl)ose of corroboratiorl. 
and a t  t b r  t ime of i t s  introduction the  conrt  instructs the  jury 
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tllnt i t  W:IS to  be consitlercd only fo r  t l ~ a t  purpose : l l l t I  i ~ o t  a s  sulj- 
stantive evidence, h is  fa i lure  to likewise so instruct  tlleru in his 
i21i:lrge is  not revcrsi1)lc er ror  it1 the  a l w ~ n r e  of a request for : I I I  

instruction to  t ha t  effect. Rules of 1's:lctice in the  Supreme (lou1.r 
KO. 21. S. z'. f7CfC'k.~O??. 321. 

'I'llc use of the  nards "the cv i t l c~~ce  tends to  \llc~w" 11.; the triill c o ~ ~ r t  
in his c>hnrse to t he  jury, applied hot11 to the  t r idencc  for  tlrr 
S ta te  and fo r  t he  defei~tlnnt,  is  not an  esl)rcssion 1 y him upon th~b 
weight and credibility of t110 c\-itlc~t(.r fo~.lricldvn by C. S . 32 
Ibid .  

1. AII  er ror  mntle by tlic judge ill ulirst:ltinq es :~ct ly  ;:n admission ill 
his charge  to t he  jury,  must he bronflit t o  h is  ntl tntion in ortlrr 
to r~fford time and o@portnnity for  correction. 6'. v. Rlnnn, 59s 

5. The  burden i s  011 the  Stntc  in a criminal action t o  p io re  tlie tlcfcwd 
ant ' s  guil t  beyond a rensonnble doubt. :~n t l  where  t he  t r ia l  court 
instructs t he  jury thnt  if the7 find by t h c  grea ter  weight of t l ~ r  
~ r i d e n c e  t h a t  t hc  defendant rommittcd the  offensc charged, ant1 
found him guilty beyond :I rrilsonnble doubt, the) shonlrl r r t ~ ~ r l ~  
$1 verdict of guilty, a new t r ia l  will he an-nrded on appeal, i t  bciu:: 
iu~possible to determine n-llii~li of tht, ronflictinr i n s t r i i c t i o ~ ~ ~  t111, 
jury followed. R. 1,. C o w c t t .  631. 

1. Upon motion a s  of nolihuit in 3 c r i ~ n i ~ ~ i ~ l  lrrosecution the  eridencc, I* 

t o  be considered in the  l ight moqt f:~vorable t o  t h e  Sta te ,  and if 
there  be any  evidence tending to prove thc  fac t  of guil t  or whic l~  
reasonably conduces to i t s  concluqion :IS a fa i r ly  logical and  legiti- 
ma te  deduction, and not mfwl$ such ;IS raises a suspicion o r  con 
jecture of guilt, i t  i s  for  t h e  jnry to  say  ~ v h e t h e i  they a r e  c o ~ l -  
vincecl beyond a r e :~sonn l~ l (~  tlonht of t hc  fac t  of guilt. S. I >  

Real, 278. 

'1. W l ~ c r e  the  deftwdants : I ~ P  tried for violating C. S., 42,1, in making 
1111 assaul t  mith a cleadly n-cnpon with in tent  to kill, etc., tlw 
aVtion mill not  be disulissed when the  undisputed evidence tend. 
to  show tlle a s s m ~ l t  n7as made mi th  a deadly weapon. R.  v. Rcfner. 
778. 

3 .  Where all  t h e  evidence tends to show t h a t  the  crime or rape w:is conl- 
mitted a s  alleged in  t he  bill of indictment, and  the  defendant relie.: 
solely upon a n  alibi, and  does not contend thnt he ,night be fount1 
guilty of a lesser degree of t h e  crime, and introduces no evidencv 
t o  t h a t  effect, and makes no request t h a t  the  court  instruct  tlie 
jury thereon, t he  f i~ i lu rc  of the  court  to so  instruct  t he  jury will 
not be  held fo r  error,  C. S., 1639. 4640, not applying. R. 8. Jncksoii. 
321. 

.T Motions to  Set  Aside Verdict, Mistrial, New Tr i a l  and Arrest  of 
Judgment  (Presence of guards  a t  t r ia l  not ground for new t r ia l  set, 
hereunder I c 1; motion in a r r e s t  properly refused on indictment 
s~ifficiently charging rape  see Rape C a ) .  
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f Disposition of (:ausc 

(; Grountls Therefor. 
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merely marks  ou t  t he  use mu1 13nrllose of the  collvqxncc,  ;~n t l  does 
not imposc a t rus t  or co~itlition s ~ ~ l l s c q l ~ c ' ~ ~ t  working :I r c v r s i o n  of 
the t i t le ulmii condition broliei~. Illid. 
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15.4S1SM12NTS A b-Co~rli~r ucd. 
under a deed f rom the  gra l l tw 1 ~ 1 s  the  right to  t he  easelneilt :ind 
i t s  use fur  other private p u r ~ o s c s ,  in t l ~ i s  case the  right to trmisport 
clay for  brick orcr  the  laud. Crrctl!~ v. Tile Co., 511; Lctois z'. 

1,utnbt'r Co., 71s. 

a Title of I'lccintiff 

ti Sttitntoi !/ I1~ovisioils  as to D u t e  of L ' l c t t~u~ t r  
1. 'There :t i t n l l ~ t e  directs that a n  election bt. Iit~ld 11) the  \vterb of ii 

municil);~lity oil a certain clay of the  wccl;, 18 A\pril, ant1 t lmt clay 
of the  neel i  is  tlie Ig th ,  ant1 the elm t ~ o i ~  i b  f t ~ c v l ~ l i n g l ~ '  had on the 
19th : f l c l d ,  the er ror  in t he  s t ~ t u t c .  i i  p:ttent ul~trii i t s  t : r c ~  and too 
technical t o  declare t hc  election held thereunder invalid on t ha t  
account. l'cirlo~rtl v. Brysoti C'it!~, 140. 

I Contestetl Elections. 
a Right to Coutcst Electio~i,  P w t i c s  a11t1 I'rocesv 

1. 111 o~xlcr  for  the  taxpayers  of a mi~nicilmlity to  set  itsitlc the result 
of a n  clec+ion therein, i t  is  required that  they must nut nritluly 
tlclny thcir  action for t h a t  pur1)osc, and  i t  must nppcin tha t  tllv 
r ights of innocent parties h a v e  not interveiirtl, ant1 t h a t  the action 
rras I)ron-.!lt in goo11 fa i th ,  with rensonal)lc cliligc\licc, ant1 sets 
fort11 a sul~<t:lnti;tI (!;rust. (11. tlrcl :~t:tior~ n-ill 1)e clisn~issctl. Pm11((7111 
,u. I,'r!jso~~  i it^, 140. 
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b:RIINENT 1)ORlAIS. 
A Natu re  and  E s t e n t  of Power.  

(: Cfondcrn??afioiz Licforc .ldjudiccltio~t of I l ight to ('oncpc,tscltiotr 
1. Upon pertinent: alleg:~tions of the  complaint by the  Stnte  c s  rel. 

Transportation Advisory Comni i s s io~~  for t h e  immediate possession 
of lands  necewt ry  to  be conveyed to  tlie U. S. Government for  the 
inland water\vity, !I ( I ~ n i u r r e r  t o  the  complaint by parties claiming 
t i t le to  the  locrts ill, quo is  bail wlwn i t  is macl~? to tipyear tha t  
immediate possession is  necessary to  prevcilt delaj. i n  the  construc- 
tion of tlie canit1 and  the  rights of the claimauts to  just compensa- 
tion is  ~~reservecl  and t h e  fa i th  i111d credit of the  S t a t e  i s  pledged 
for  i t s  payment in t h e  event thnt  they a r e  able to  es t i~bl ish  their  
title, and  a n  order of the  court  giving such i ~ n ~ u e d . a t e  possession is  
not error,  t he  r ight  of the  S t a t e  thereto for this p u ~ p o s e  being para-  
uwunt.  Bluo. .~  o. H'ilmi??gton C'aicsczcrr!~ Oo.. 169 

O Conipensation. 
n dlenstcle nrld d ~ t ~ o r c ~ ~ t  of ('ott~ptrt.acctiori, 

1. T h e  mcasure of dnmages to be awarded the  wvuer of lands  for the  
taking of n p a r t  thereof by a tom11 fo r  widening a s t ree t  is  the  
differc1nc.e in the  f a i r  market  value of his la~lcl. before and  a f t e r  
taking, less t he  valile of syecial benefits to him. 1Vaj.d v. 1 V n p w s -  
~j i lTe,  273. 

1) Proceedii~gs to Take  I'roperty autl Assess Compc~nsatio~l. 
tr I'rocedtcrc and  I'lcndit~gs 

1. l i ~ ~ i l e r  the  provisions of C. S., 2702 (Sup., 1924), a city may ill the  
s ame  nctiou 1)rocced t o  :tccluire land for  n street  by condemi~a t io l~  
:tud to have the ~Issessiueut made for  s t ree t  improvements on thtu 
lands of t he  abutt iug owner. Efird ?I. 1t'i)tato)~-Rolyn~, ::::. 

2. Where in  condenlnation proceedings uuder the  provisions of chitpter 
38, Public Laws  of 1027, a s  amended by c l ~ a ~ t e r  220, Public I.;~\vs 
of 1929, f o r  tlie contlelunatioi~ of defendant 's  lnnd f o r  public piirk 
purposes! a n  amcntlrnent t o  the  answer is  filed asking damages for  
loss of business by reason of t he  condemnation : IIcld, the  amounts 
tlcmmlded in  the nmcmletl iuiswer (lo not consti tute a cross-nctioi~ 
or counterclitim. bnt only to  :I clemilnd fu r  coml~ensatioll wh ic l~  
sllould be raised by esceptions aptly taken in  the  proceedings, As 
to whctIler cross-nctions o r  conntcrclt~ims call be se t  up  in co11- 
deiuimtion procrtvliitgs insti tntcd I).v the  Stntc, y~cc~re :?  S. 1..  

Lzitl~bcr C'o., 199. 

3.  011 appenl fro111 j l~dgn~e i i t  su s t i~ i i l i i g  the clen~urror t o  t he  :Iiiswer ol' 
res~~crndents  in condemnation procectlings, the  Supreme Clourt will 
not decide the various cleillellts of compensr~tion cllowablc to the  
rcsponcientn, i t  beill:: n c c e s ~ : ~ r y  t h a t  such q u e s t i o ~ ~ s  be  raised b ~ '  
esceptions aptly taken in  the proceedings to  assess compensation. 
I b i d .  

4. Il1c r r~ l l cdy  af'fortlwl by s ta tu te  to  t he  onwer of lands  fo r  tlilulnges 
flw the  taking of h is  property fo r  S t a t e  highways i:i csclusive, aiitl 
:I motion :IS of ncrnsuit in a n  action therefor :~g,.ain*t :L city which 
hat1 ugrcctl to  save the  EI igh\~ny Commission lmrlulr'ss on claims 
for c.onipt~lls;ltiuli within t he  c i t ~  limits is  prolwrly a l l o~v td .  C. S . .  
:3S10(l)h), :IS-lO(W). T,otcg 1'. Iirc~tdle~nnit, 844. 
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intoxicated. operatetl clefel~dant's car  recltlessly arid wilfully, was 
snfficient to  war ran t  the s u b n ~ i s s i o ~ ~  of the issue ant1 sustain :11r 

atiirnx~tivc am\\-t>r therc'to. L31.rr.r.ton 1 . .  .lliltfl!f11..s. 48-1. 

FENCES s(v I n d i c t ~ ~ i e n t  Is: c 1. 
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1. \\-llerc fvxes art '  defincd :IS wild nnimuls l ~ y  a Sta te  t i ; ~ i ~ l e  l,i~\v, re-  
ql~iri i ig :I license t o  be charged for  l i n ~ ~ t i n g  wild au i~na l s ,  npplyiug 
to :I cou~ i ty  t h a t  h a s  iio c l~~secl  senson for  t he  11~11tiug of foxes : 
111 l t l ,  the  license is rpquircd tliouc11 ;IS to tlie pnrticular county 
the timt' is  not restricte;l for tllc 111111tiiig of l'ox('s. h'. 1:. S i X M 0 t Y ' .  

tiSi. 

1. \Vliere t he  grantor i n  :I deed reserycs a life twtate to liiinsclf and con- 
veys t he  reluainclcr ill f w  tu his son rtlwll coritlition tha t  a t  the  
grantor 's  death,  or  sooiler a t  tlic grantec 's  o p t i o ~ ~ ,  t he  grantee pay 
to tlic two clangliters 2 n d  one grantltlaughter of t l ~ c  g l x l ~ t o r  tlic 
s u l t ~  of f i re  huiidred rlt~llars each, and  tllc cleetl i s  registered and 
;~cecy)tecl by the grail lee:  IIcltl, t he  contlition fo r  the  payment 01' 
t h ~ ,  stipulatetl siun operntcs :IS nil : ~ l ~ s o l u t e  gift  t o  thc c l a ~ ~ g h t e r s  
: r ~ l  gr:~ncltlaughter wliic.11 lii:~y not be r e ~ ~ l i e i l  by the  grantor,  and 
111)oii the death  of t l ~ e  gra~rtlclnuglitc~ i~ i t c s t z t e  du r ing  ttic lifetime 
of the. grantor 11c m : ~ y  nc~t  dispose of her  share  by \\.ill, which s l ~ o u l ~ l  
be  id to her  nd iu i~~ i s t ru to r  for  diatrilmtion nccortling t o  the 
cauolls of clesce~~t.  I n  1.c Pcatlci!, 4S6. 

11J(:13Wi1lS (Ucin;: ~ ) I % ~ ~ I I I C  Iallgunqe ulton, sce 1'1ofane L a n g w g e ;  yru- 
ccdure to rcco\cLr cu1u11~~11~:lt ion for lmld tnlten for  h ighnag  <c3c\ I':minent 
Domain I) a 4)  

I :  Use of High\vuy\ uutl Law of t he  Jtoad 

1. Eritleiicr tc~rding to slion' that  the  ljlaintilf \vas being drive11 by her 
l i t ~ a l ~ i ~ ~ i d  ill his nutomo1)ile ant1 tha t  the  driver of t h e  defendant's 
trnt~l;, ill :ittrnil)til~g t o  pass tilt, car  in n.hic4li sll? n-us rilling, sntl- 



884 INDEX. 

IIIGHVATS 1: f -Cot i t i~~zt~d.  
denly and  without warning drove his truck l):ick to  t he  right of thc  
road in f ront  of t he  ca r  driven by tlie p1:tintifl"s h ~ ~ s b n n d  befor(, 
the  triick had completely ~ a s s e c l  t h e  car ,  and  t h , ~ t  he r  husbancl, to  
avoid n collisic~l~ with t 1 1 ~  truck tlrove his ca r  ofl' the  road and  hit  
it filling station,  cnnsing the  in jury  in  suit ,  is  ltclrl, sufficient to 
t ake  the  case to  t he  jury ~ i p n  tlie questiou of \ v l ~ e t l ~ e r  t he  negli- 
gence of clefenclnnt's driver w a s  t h e  proximate c a m e  of the  in jury  
o r  whether t he  husband of tlie l~ la in t i f t  was  giiilty of il~terveni~t;. 
negligence relieving the  tlcfent1:lnt of 1i:ll)ility. I ' r idgr~t E .  Pt,odur.c 
Co., 6tX 

la l J k ( t d i t t y ~  
1. Whcrc,  in ;ill ac.tio11 to rcc,ovc,r ~ l i~ni i~; ' (~s  for  a c.ollisio11 i t  is alleged 

tha t  t h e  collision rwnlt'tl from the  lil:~intift"s son, while driving ill 
rt careful maiiiirr. riinning in to  the  c1efcnd;nrt's truck which mas 
nepligtwtly parlied on the  I ~ ; u d - a ~ i ~ ~ f : t c e  portion of' t he  highway, and 
t h a t  the  in jury  \\-as :I result  of the  "wilful, wanton, careless and  
negligent conduct of t he  clcfrndnnt." the allegations a r e  sufficient 
to  overrule defendant 's  d e ~ u n r r e r  thcreto entered on  the  ground tha t  
t h e  contributory negligcnre of t h e  plaintiff's son was  ~ n t w i t  ul)"ll 
the  face  of t he  conil~lailit. St~hlt l~i~i( . lc 2'. Pilic Co., 431. 

i C'onlpetoic!~ of Erirlcitcc i t z  dctioiis  f o r  A'egEgent D r i r i ~ r g  
1. I n  mi action to  recover damages fo r  personal i n j i ~ r i e s  sustained by 

the  plnilltiff while r iding in irn nutotnobile a s  ;I gnest of the defend- 
an t ,  cnnscd by the  nllcgetl nopligent driving of t he  defendant,  tcsti- 
mony t h : ~ t  t he  plaintiff had cautioned the  defendant about thv 
m a n n w  of driving immetlialely plwrcling the  accident is con1l)r- 
tent a s  evidence with o t l ~ e r  evidencr t e l~d ing  to rstablish the  f;1r1 
of negligence. Y'casZt'~ T. I l  tri~~c'cpll. 1s. 

j Nw181tit and  Grcficio~c,t/ of  Bsidr ,~t re  
1. TYl~ere, in a n  action t o  recurer t l i i ~ ~ i ~ g t ' ~  ~ w u l t i i l g  f n ~ m  a11 i ru ton~o l~ i l (~  

collision oil n public higlr\v;ry, there is  evitleiirc tending to  s h o \ ~  
tha t  tlie plaintiff drove t o  the, r ight to  nvoid l ~ i t t i n g  n hog on thcl 
higliwag and tha t  a s  he  bl~n1g11t tht? riglit wheel:; of his c a r  a g a i ~ i  
on the  ha rd  surface he  was  hit  by the  defendant 's  car  which l in~l  
s t ruck t h e  hog, and there  i s  I I O  directly affirmalive cvidence tliilt 
t he  clefendant's c a r  was  deflec3tctl by strikilig the  hog and  unnvoicl- 
ably hurled against  t he  ~ ~ l n i l ~ t i f f ' s  cxr, :1i1(1 there is  evidence from 
which the  jury might infer  t h a t  thc tlcfentlant 11ad f:~iletl t o  1my1 
a safe  distance behind tlie plaintiff's oar i n  viol:~tiou of The  Cod(, 
of 1097, sec. 2621(57),  or t ha t  h e  11;td not olwerreil t he  s t a t i~ to ry  
reqnire~neuts  in iittcinpting t o  pass the  plainti 'f in riolatioli of 
section 2ti2l(C4) : Ilcld,  inconsiste~rt  inferelices way be deduced 
f rom the  evidence n i ~ d  the  case sho~i ld  have been submitted t o  tlw 
jury fo r  determination ns  to  whether the  in jury  resulted from 
conditions mlricli could not h:lw been foresec.11 rlr f rom the  ncgli- 
gence of t he  defeudant.  I lobbs x, Mann, 532. 

2. Where  in a n  action for  damages  resulting f rom a11 automobile cc~l- 
lision the  evidence tends t o  show t h a t  the  accident resulted from 
ice on a highway bridge and  not  f rom any  negligence of t he  d r -  
fendnnt,  defendant 's  motion a s  of nonsuit i s  properly allowed. 
Hor to~n v.  Ross, 630. 
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C' County High\\-ays. 

11 Obstructing Highwn? s. 

1. An agreement by the 1)cutrd c~f county c o ~ ~ ~ i ~ ~ i s s i o ~ t t ~ ~ . ~  1~avi11g iiu- 
t h o r i t ~  to  elow a public road of :I colulty t ha t  ;I power comyaI1y 
nligllt 011struet the  road by ponclii~g water  thereon i s  not effective 
when the  abandorlment of the  r m d  by tlic commissionrrs has  not 
been done ill :~ccorclance with t he  s ta tu tory  proriaions, and the  
snbsecpc3nt c~bstruction of the  road 11y thr  powcLr cwmImny is 
wrongful. C'oZ~' i r1  ,v. l'ozcer Co., 35.7. 

1. \TTlirre the  1jlaintiE"s only means of ingress :1nd egress to this lar~tl  
is  destroyetl by tlie wrongful o b s t r u c t i o ~ ~  of a higll\v:iy he has  
sufferecl s l~ecia l  damage tlift'cring not only in degree, but also ill 
kind front tha t  suffered by the  coluuuuity iit large, and he i s  ell- 
titled to  rccort3r of the o l ~ e  \vrongfnlly obstructi~1g the road hi- 

D Assault  with I i ~ t v ~ l t  to Kill 

o Elenmtts of the Ci h t c  

C. S., 
essell- 
iutent 
IIr21d: 
where 

S. c.. 

1. ~ v i t l m c e  t l ~ a t  stx\.c,r;rl defpndantr inclic.ted u ~ ~ t l t , r  the  ~ ~ r o r i s i o n s  of 
C. S., 421-1, \vcbrc tliscovered selling licluor ill violatiou of our  l ~ r o -  
hibition law! i r ~ d  tha t  they were iirlued \\.it11 1)istols alul blackjaclis 
and acted in couccrt, and tha t  onc of t l ~ e m  tl lre:~tcmtl  the  life of 
the  officer nttemytilig to  ar res t  t l le~u,  and tha t  t he  o t l ~ c r s  partici- 
gated by carrying the  ottiecr to  a room of a garage wllere they beat 
him with a blnclijacli in to  ~~nconsciousness,  ai l(1-ci~rried h im out. 
in to  il field ant1 lef t  him tlicre where la ter  and  alol!e he recovered 
consciousness, is  sufficient for the  conviction of t11r1u all  of a n  
assault  with a de:tdly \vcnpon with in tent  t o  kill, resulting in 
serious injury,  in violation of t he  stirtvtr. S. v. Hef~to' .  778. 
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I-IOMICIDE I 1  b-Cotrfi?rztcd. 
2. Where  t h e  evitlcllce agaillst t h e  tleft3~id:lllts, tried under a n  indictlue~it  

fo r  violating C. S., -121.1, tends to show :111 assxul: with a b1;lckjaclc 
and other liltc' ili.st~'nmetits w l~c rc~by  t h q -  l ~ t v ~ t  t he  one assaultecl in to  
unconsciousl~css an11 c:lrried him in to  n field where ; t lo~lc llcl 
eventually recovered consciolisneas, i s  snfficknt :IS to  t he  nst, of :I 

dendlg n-enpon in  making the  assnnlt .  I h i ( 7 .  

G Zviclence. 
( I  W e i g h t  aird Gi l f / i c ic~rc~/  

1. Where upon n t r i~11 fo r  ulurtlcr thcre is  c~videncc t m d i ~ ~ g  to *11o\\. 
t h a t  t he  defendants,  leaders of a str ike,  11:lti consl~ired a11t1 uulaw- 
folly ag rec~ l  alllung tllenwelvcs t o  resist ofticcrs of tlie Inn. t o  tlitb 
death  and shoot to kill ill case their  plans ~vcrc.  interrupted,  and  
tha t  they had made threa ts  agnirlst t l ~ c  officers aud had gathered 
a m m n n i t i o ~ ~  nntl guns a t  their  union I ~ c n t l q n a r t e ~ ~ s  :lnd lind 11l:werl 
a rmed gnartls about t he  place, nrld t h a t  when officers arrested one 
of the  gunrds ant1 were  tnltin:: him fl,orn the  gro.inds of tlit? u n i m  
I~e:~clguilrters to tllc 11:itrol wagun :I nmnbt~r  of sllots were  firrtl, 
w o n ~ l t l i ~ ~ g  the  union gnnrtl who 1i:rd been arrested and each of 
the  officers, one of tllcni f:~t:illy, and  t l ~ a t  i i o l i ~  of the s t r ikers  mew 
moundctl r s c e l ~ t  the one n~ , r e s t ed ,  and  t h a t  empty sllells were  
found in the  n ~ i i o n  l~caclqn:~rters,  with f u r t h c l  evidence tha t  t h r  
defendants hall ttilic>n :~cl ive  por t  iii forming tlre consyirnry :~llcl 
hntl p ;~ r t i c i~~n tec l  in thc  actnil1 shooting, wit11 cltlier evidence of 
d e f c ~ ~ t l : ~ n t s '  guilt : Ilcltl .  the  ericle~icc mas snflicient to be sub- 
mitted to  tlie jury, alltl tl( 'fc~ltl:~nts' ~no t iou  :IS of ilnnsuit W:IS llroll- 
erly refused. S. 2'. Ijc.01, 27s. 

c D ~ i u g  Dcclat 'at iom 
1. Declarations made by tlic c1ec~e:lsctl ~ l l i l e  sane,  i n  trrticzllo nio/.tis 01. 

i ) ~  C D ~ ) . C ) ) ~ ~ S ,  in ~ ~ ) ] I ~ C ~ I E I I S ~ O I I  of :ipl~roacllillg death,  roilcerlli~lg t l ~ c ~  
Itillin:: o r  m:~ t t c r s  going t o  nl:~lie ug a pa r t  of tire res  gestn',  arc> 
competent evidence upon the  t r i a l  of the  dcfentlants fo r  a eo11- 
spiracy rcsul t i~ ig  in murder,  and  snch declnrntious a r e  not madtb 
inco~n l~e ten t  a s  expressiolls of opinion f r o ~ n  the  fact t h a t  t he  de- 
fendallts were n o t  s~eci f ica l ly  mentioned, when i t  appears with 
certainty t h a t  they were the  ones referred t o ;  a s  in this c~ise ,  "I do 
not know \\']IS they shot me in  t he  back and  liilletl me. I t1ith1.t 
do  auytlling." P. 1:. I3ca1, 27S. 

HOSPITALS. 
O Private  Hospitals. 

a L i a b i l i t l ~  to  l ' a t i en t s  
1. Where  the  surgeon to  ~ e r f o l + r u  :1n o l~ tw~t io r l  a t  a lwivate I~ospital  is  

selected by the  plaintiff or by her  personal physician with her  or 
her  l~nsband ' s  a l ~ ~ r o v n l ,  t he  11osl)ital in which tlw operation i s  to 
be performed agreeing t o  provide only the  faciliti12s for  the  o ~ l c r : ~ -  
tioil, tlle hospital is not liable for  the  alleged negligence of tllcl 
surgeon in t h e  l~e r fo rmanc t~  of the  operation, and  whcre in a n  nctiol~ 
against  the  hospit :~l  t he  evidence fails  to show thnt  t he  snrgeou 
was  employed by the  hospital or t h a t  the  Iiospitnl selected 01. 

recommended tlie surgeon, a request  for  directed verdict t h a t  t he  
plaintiff could not recover should be granted,  nr.d the  fact  that 
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divorce, and  where. in a n  actioii by licr to  set aside her  deed 
executed without the  wri t ten  c o n w i t  of li?r liusbantl, t h e  defense 
i s  set  up  tha t  a t  tlic t imc of i t s  esecution she h a 3  been nbondorletl 
by he r  h~isbantl ,  ant1 l11c:ltlinc.; in licr ac t io~i  f o ~ .  divorce alleging 
abandonn~en t  a t  tlic tinw m e  inlrorlnced in evitlcnce: ITeld, t he  
issue of abandonment sl~onlcl 1)c sul)iuittcd to  tlic jury even tliougli 
nbantlonmcnt was  not 311 i s w c  in thc divorce ~~rcceed ings ,  :~ntl  tlie 
qranting of a jntlqrncnt 1111 t he  pleacli~jps i n  h c ~  favor  is  t > i ~ o r  
I b i d .  

F Actions. 
tr I'nrtics. J o i i ~  At r aitd .I1 isjoirctlcr (1'eison:~l rr~l)rrsont.r t ire of deceased 

l insl~and n rcc \wry  11:lrt.y ill :rction 011 tl~clir cont r .~ct  scc C o ~ ~ t r a c t s  
F R 1 )  

1. Where  :L civil action for  t l : ~ n i ; ~ s t ~  is  1)roni.Iit by n l~usbnncl :lnd wjf r  
f o r  a n  alleged assault  :tgainst them both, for nlleged falsc ar res t  
of tlic male ~ ~ l i l i n l i b  nut1 abusc of process in swc:~rii ig out a peacc 
\v:1rriiiit against  him :11id his false imprisonment, t he  defendont's 
tleniurrer on tlie g ro~u id  of misjointler of l);lrtic$s and causes of 
action is  p ~ w l ~ c r l x  sus tn i~~cc l  ; ~ n d  the  case dismi.zscd, t he  several 
C ~ I I S C S  of action not :ii'fecting a11 the  par t ies  to  the ttction a s  re- 
quired by C. S.. 507, nntl (I. S., 2.513, authorizing a mar r i rd  woman 
to Ilr i i~g sni t  for tl:~iii;rgrs fo r  1lcrson:ll injnrics ~v i thnu t  t he  joiiitlcv 
of her  husbanil. Bnssc>i' I?. /3.nlTa1.d, 362. 

G Propcrty (I.:sto!~~c'l by t1cc.d see Ento1)l)el A a 1 ;  wife's tlcetl void  ith hour 
proper ~ c l i n o n ' l e d g m c ~ ~ ~ t  sc~: ncwls  ant1 Coi~vcyanccs h f ) .  

tr Estntcs b y  Eirtirciics 
1. I n  tlie nl~scnee of f r aud  whicli 1VO~lld v i t i i~ t c  tlieir dt?ed a conveyiinc~~ 

of lnntl e\ecuted anti tlc~liveretl by linsband nild wife t o  lmt l s  held 
by tliein in entirety c~lnvcys the  entire title t o  the  lands to  tlieir 
grmitee not subject to  execntion ~ u i d r r  a judgmai t  against  on15 
one  of them. T l 7 t i i c l ~ c s t e r - ~ ~ i r ~ ~ ~ ~ ~ o i ~ s  Co. v. C l c t l o ,  709. 

2. During their  joint lives tlie linib:~ncl has  only a post,ibility of acquir- 
ing the  full  title to  lniitls held by them in entireties, and such 
interest  is  not wb jec t  to a lien by virtue of a judgment against  
hiin alone, ant1 hc 111:1y C O I I ~ C ~  th is  interest tli:~t lie h a s  without 
iniputntion of f raud against  his j ~ ~ l g m e n t  creditor. I b i d .  

l.\IPItOTE&IESTS-Iiiclit of life t t n a n t  to coinpensation for, see Life  l<;stntes 
B a. 

IXDICTMEXT (Conviction of lcsscr degree of crime charged see Cri~nii inl  
Law I 1, I 3 u r ~ l a r y  C f 1 ;  sufficiency of indictnient for  r ape  see Rape C a).  

C Motion to  Quash o r  Dismiss and Deinlirrer. 

1. A bill of particulars filed by order of court i n  a criminal action is  
not regarded a s  a pa r t  of the  indictment, and  with t he  court's per-  
mission may be amcnded a t  any time, and  is  not subject to  de- 
murrer ,  the  ofice of such bill being to  advise tlil? court and  the  
accused of specific occurrences fo r  investigntion. (:. S., 4613. S. 11. 

Deal ,  278. 
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IXDICT31EX'X C-('oritirtucd. 
O F o r  D t c p l t s ~ t ? ~  

1. *4 motion t o  qua.11 tor  dulllicit) iu~cl i~ ideimi te~ic~>s  iuutle d f t t ~ r  l ~ l e , ~ .  
of not guil ty i s  adclrcsvxl t o  the  sound t l iwre t~ou  o f  the tr1<11 ~11tlxt3 
i i 1~1  is  i ~ o t  allowable a s  a matter  of rixlit. S. c. l { c ( t l ,  2'i\ 

1?; Issues, Proof a n d  Vuri:tiic~. 
c V a r i u n c e  Betzceer~ Ztldicfmtlt trnd Proof 

1. Where in a criminal ~ r o s e c u t i o r ~  for  the  v i o l a t i o ~ ~  of (:. S., 4317, prtl- 
vidiug thtlt a lJerson removing a Sciice surru~~~~cl i i i : :  ";IIJJ' gartl, 
garden, cultivated field, or yasture" should be guilt). uf a luisdcs- 
meanor, t he  indictment c l~a rges  the  defelld;lnt with h a v i ~ ~ g  remove(1 
a feuce au r rou r id i~~g  a cultivated field, aild t he  e\-idrnce is t h a t  tllr 
fence surrounded a yas ture :  Held, the  words "l~asture '!  aud "culti- 
vated field" a r c  uot sgnunylnous and a r e  d is t i l~gnishec~ in  the  s ta tu tv  
by il disjunctive, and  a n  i~ is t ruc t ic~n ~ v l ~ i c h  charges t11;lt ii ptlsture 
i s  a cultivated field ivithiu t he  ~ u e n n i l ~ g  of t l ~ c  st ; i tute is crrolleolls. 
S. u. Comet t ,  634. 

2 .  \\ihere a n  ilidictment iu a c r i r n i ~ ~ t ~ l  ~ rosecu t iuu  charges the clefe~~tlallt 
\vith having frauduleutly obtained goods by m c ~ l ~ ~ s  of a worthless 
check iit violatiou of C. S., 4 X 3 ,  ailtl t he  (1efciltl;cllt is  convicted of 
haviug uttered a worthless check in violation of chapter G'r, Public 
Laws  of 1'3'5, the  obe i~scs  a r e  not t he  same, and  there  i s  n f a t a l  
variauce betwcc.11 the  inclictme~it i111c1 liroof, and the  defend:~nt 's  
tielunrrer t o  the  evidtxlice will be s~ls t i t i i~cd ill tlw S ~ ~ p r c ~ ~ l i e  Court  
on appeal. C. S., 4642. S. 0. Jl u1.1 i t ~ .  tiX. 

ISE'AKTS--Setting asitle co~iseut  j u ~ l g m c i ~ t  of, see Judgruer~ts li :I 1; dill). 
of clerk iu rcgiircl to Puuds of, see Clerks of Court  U a 1. 

ISJUh-CT'IOXS (lieview of cltxrces i n  injuneti\-e l ) ro txed i~~gs  sce Ayyeitl 
and  Er ro r  J a ; eujoiuing tux  levy sce 'Y:~sittioli 1,: b ;  ci l joini~lg use uf 
land its cemetery see C'emeterics j . 

1: Groullds fo r  Injunctive Relief. 

1. \\'here i t  i s  made to  appear  tllxl. the l~ l a i~ i t i f f  \rill be (li~:uitged in ati 
ul~ascertai~iirble amount  by tlle breach by his formc~r elul)loyee of a 
valid coutrnct uot to  engage iu the  same busii~ess iu cou~lyetitiol~ 
with t he  p l a i~~ t i f t '  witllin a restricted a rea  for :t r cxso~~ub le  tim(' 
a f ter  the  t e r m i n a t i o ~ ~  of t he  emplo~-lnelit, sutfic.ient groulids a r r  
show11 for  t h e  g r i ~ i ~ t i n g  (rf i n ju l l c t i v~  I.(-lit'f. . l lo .s / , . i~~ 13ro.v. G .  

Swurkberg, 539. 

11 Liabilities on Iujunctiou Uouclh 

1. Where a temporary order rrstrilinirlg the  c l e f e~~ t l a l~ t  SL.UIU selliiig 
certain lalid under foreclosure procvetli~igs has  b e w  cuutinued to 
t h e  final hearing upoli t he  l~lniutiff filing huncl a s  required Ily 
C. S., 854, and the  i i~ j~ i i~c t iu r l  is  fiilxl1~- diestrlvetl, tlle mensure of 
damages recoverable 011 the  injuuctiuil bviltl is  the  loss sustainetl 
by the  defendant by reason of the  issuunce of the  r9str:lining orders 
not exweding t h e  pt'ual sum of t h c  bond, \vhic.li is  ol.tlinarily the 
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depreciation, if any, ill the  r t ~ l u e  of t he  property fronl tilt? d:itc: of 
the issnance of the injunction to  t l ~ c  cliite of i t s  rlissolution, but  if 
f l ~ o  v:lliic of the  property nt  t l ~ e  dntt, of t h e  issuance of tllc in- 
jnnction is insuflici~nt- t o  pay t h e  :lmolil~t of t l  c ( l ~ l ~ t  sccured by 
tllc mortg:igc. :111tl t l l ~ r c  11as b ~ e n  no d t y r e c i n t i ~ ~ n  in t l ~ c  v a l w  01' 
t h e  ~ rope r t ' ,  t l i ~  tnc.asure of t l r ~ r n a g ~ s  is  tht. : monllt of in ter tN 
on t h e  d rh t  accrnccl t111ri11g tlw time the  injunction is  in force i1l111 

]lot, paid from t l ~ c  p~~occet ls  of the  sale o r  otherwise. C. S., 5.54. 
f:ril71o~ ,I.. Eztba~ihs, 3 3 .  

11 f ' leadi~tg trrid l ' r m f  of Loris 

3 .  X11t.1.c. : ~ u  i l i j n~~c~ i ion  r c s t r a i l i i~ r .~  t l ~ c  t l e f e ~ ~ t l i ~ ~ l t  f n ~ l u  ee l l i~~ i :  r t . r l : ~ i ~ ~  
1a11(1 I I I I I ~ C I .  ~ O I Y ~ ( ~ I O S I I I T  ] ~ ~ ~ ) ( ~ w l i n g s  11:1s 1)1~t~n r o n t i ~ ~ n ( ~ ( I  to t11(~ 
ii11:il I lwr ing ii1)011 t l i ~  ]~Ini~iti!t"s filiug l!ti~l(I, : I I I ( I  : ~ t  the 11e:11~i]i,z 
t he  w t i ~ m  is tlisn~irsrcl, npon t h r  dcfrnrl:~nt 's  ~ n o t i ( ~ ~ r  for  j ~ i d g n ~ r ~ n t  
for  da~r lagcs  sus t :~ incd hy reason of tllc issuar1c.c of tl1c5 ~ , ~ s t r : l i n i n g  
orders,  the  defendant l lnring filrcl :L bill of 1)articnl;irs 11). nriler of 
cGou?t w t t i n c  ont thi, i tems of t l :~uages  clnin~ctl l y  11im: I l c l d ,  the' 
tlefendnnt is  ccnfined to  the  i t ~ m s  st$ ont in his bill of p n r t i c u l : ~ ~ ~  
:~nt l  n1:ly I I O ~  IYTOVI~I '  an ;I p ~ r t  of his tl:trnagcs tlw r c ~ l t : ~ l  v:\lue 01' 
tilth 1:111tl?; wl1e11 he h a s  fnilctl to  inclutle such r c ~ ~ t : \ l  r a l i ~ r ~  ill Ilis 
bill nf ]~:rrtiml:ll.s : ~ q  : I I I  i t c u  of tlnn~:~gcl clni~nctl 1)' ))in,. ( ; I . I I~WI.  
1'. Et~7101tli~~. 3.3.7. 

1 Actions. 

1. A soliciting :igcnt of ill1 insur:rnc~c ~OI11]l:lll~ is  \v i tho~l t  i ~ ~ t l ~ i ~ l  i i n t l i o ~ ~  
 it^ to r ewiv r  for t he  insurer i ~ n y  ILIUIIC'.\. t1xctyt for t h ~  first a11nu:11 
~ l r e n l i n n ~ ,  iI1111 where  :1 person l i~ lowi l~g  tha t  sucli agent i s  solrly ;i 

soliciting  gent, pays  to  suc7h agent se\er;ll annua l  premiums IIIIOII 

his rr]~rcsc'nt:ltions of incrcawd lwnefits, : I I I ~  obtains a receipt oil 
tho conlpan)-'s f o r ~ n  flwm the  agent which rrcitec; t h a t  t h e  snw 
\\.;IS for the  first annual  premium, and  t h e  insured knew t h a t  the  
sluu p:~i(l by her w21s i n  e s c w s  of t he  first nnnnnl p r e ~ n i u n ~ :  Ifc lr l .  
thc imnrctl  n n s  put on  notice t h a t  the agent 11cd :111thority trl 
receive only the  first annual  premium, and by the  escrcise of due, 

care  would have irscertained the  limited author i ty  of' the agent,  and 
the  a c t  of t h e  ;rgent i n  receiving several annual  premiums was  be- 
yond t h e  real  or apparent  S C I ~ W  of his i i n t h o r i t ~ ,  an11 upon tlw 
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agent's f a i l u r r  to t u rn  in the  : ~ p p l i c . ; ~ t i o ~ ~  for  t he  policy and tht, 
money to the  c o n i l ~ a ~ ~ y ,  and  i t s  fa i lure  to  issiie the  policy, the 11lai11- 
tiff can  recover only t h e  amount of t h e  first annual  preuiiiim fro111 
the  company. 'I'honrpsoll v. A1ssu~.nnce S'ocict!~, 59. 

2. Bn agent of :III insurance coml~any liaviilg authority to  collect prt,- 
miums fo r  t he  company cannot accept anything but lnoneg therefor. 
but th is  principle does not apply to the  fncts of this case n.liere the 
agent was  without ac tnal  o r  :~ppa ren t  antborit!: to collect mry 
amoulit ill esccss of t he  first annual  l~remimu.  : I I I ~  the 1)ontls 
collectrd by h im mere in 1);lyment of snhsequent ~ ~ r e m i u i n s .  Ihid. 

IZ T h e  Contract  in Generill. 

b Co?t~truetion aud  O p c ~ x t i o ~ ~  clrid Co~tditiurls clild Co/.c.rrc~irls iit (:o~cr'cll 
1. JTliere t he  mea~iii ig of the  language of :I 11olic.y of insurance i.: 

:mrbignous all  d o n l ~ t  shoultl be c o ~ ~ r t r u e d  :rgainst the. insurer,  but 
wllc,re t he  terms of t he  l~olicy :ire free f rom uiicert i~inty t l ~ e r e  is  
no necessity fo r  co~istrnction,  and i t  is  the  tlnty of t he  courts to 
enforce such contracts a s  they a r e  writ ten n i ~ l r s s  frautl, public. 
policy, o r  m:iintainal)le eqnitics shoultl i n t e r \ - c ~ ~ ~ c ~ .  J o l l ~  V. 111s. 
no., 269. 

2 .  A l~rovisioli ill w l~olicy of lift1 i l lsnixnct~ rl~ii t  the  insurer \\-oultl I I I B I  

bc liable except for  t he  re turn  of t he  premium paid in case the  
insured died f rom nyoplesy within ollcJ r e a r  f rom the  (late of thr, 
issn:lnce of t he  11olicy i s  valid a1111 enforcmble in t l ~ c  i ~ ~ s ~ i r e r ' h  
favor,  C. P.. G4W, not being a] ) l ) l ic~:~l~l t~  to  the  facts of this cnw.  
G'i1mot.e I>. Ills. Co.. 6:X.  

d Rciir.stoto~rc./rt of Polic.!/ 

1. T h e r e  no tlefinitr t ime is fircd 1)y ;I 110licy of l ifc i~~sur : lnce  ill 
which the  insurer  i s  to ac t  uyon the  insnrrtl 's :ipplication for rc3- 
instatcrneilt of the  policy. 11ptn1 a fo r f e i t i~ re  of the  policy for  now 
payruent of premiums : ~ n d  t h r  insurerl's :tl,plying fo r  rci~~st:iteincnt 
of the  policy accortling to i ts  provisions, i t  i s  t he  duty  of thr. 
insurer t o  pass iipo11 thc  n]~plication fo r  rc i~~stwte inent  ~ v i t l ~ i n  ;I 

re:iao~mble time, not arbitrnri ly,  hu t  upon reason:ll~lc grounds in 
the  exercise of reasonable l~rntlence :rnd clili:t~nce. T r i ~ s t  Co. , I ) .  

Insurunce Co., 466. 

2. h pro\-ision in  a policy of l ifc insurance \~he re l )y  the  i~ i su rc r  ;rgrrcsh 
to  reinstate the policy a f t e r  i t  has  become forfoitetl for  ~~on l ) :~yn ien t  
of premiims u])on certain coii t l i t io~~s,  gives :I s ~ ~ h s t : ~ n t i a l  r ight to the 
insured, and  where the  insuuctl malics :~l-rplication for  ~ . e i~ l s t a t emt~n t  
to t he  general agent of the  i n , v r c r  who issucs :I contlition:~l r e r e i l~ t  
for  the  nrnount rcquirrtl for  rr~iiist:ltcnic~lit u1)o11 the  I>nc,k of which 
the  insured is  acivisc.d L11:lt if h e  fails  t o  hear  from the insurc'r 
within sixty days "notify the  conqxlily a t  tlw lioine office": W(,ld. 
there  i s  no definite t ime fixed ~ ~ i t l i i n  \vhicll the insurer is  to  act 
upon the  a1)plication fo r  reinstatrmcnt,  imd where the  illsurer h : ~ s  
not acted thereon s is ty- two days  af ter  the  application. upon tlic 
death  of t h e  insured and demand by the  heneficii~ry for payment of 
t he  policy a n  issue of fac t  is  raised for  the  deter~uinat ion  of the 
jury a s  t o  whether the  insurer failed to act  thereon within :I 

reasonable ti~uc.. Ibid.  
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.J Forfeiture of Policy f o ~  Hrvacll of l'lwuissory Wirrri i~dy. (:ovcn:mt or 

Condition Subsequent. 
11 F o r  T'iolatiot~ of Stipulntioits utctl Corettcctt tz; iu Qritcral 

1. Where under a policy of fire insurtulcbe providii~g f c r  :I forfeiture if  
a n y  foreclosure proceedings under mortgage or c:eed of t rus t  be 
t:ollnucnced agaiust  t he  pren~ises  with the lmo\vledpe of the  insured, 
foreclosnrc. proceedings a r e  instituted without the  direct knowl- 
edge of the  insnrecl, ~ 1 1 0  l~enr ing  of the  :id\-t'~,tisenie~lt of the 
premises for foreclosure from a third person settles with the mort-  
gngee and 11;~s the  grocveclings :~l)nndoned, and tkereafter loss b~ 
tire is  sus t :~inrd  tlnring tlic lif($ of the policy : I I t ld ,  untler a rea- 
sonable construction of the provisions of the  policy, a forfeiture 
\\.ill I I O ~  I)c dec~laretl, thc  ins~lred having no dircct linowledge of the 
foreclosnrc proceedings, and the  loss occurring n f t w  the settlement 
with the  mortgagee the  risk under tlle policy wnk; not affected a t  
the time of the loss by t l ~ e  violation of the  provision, :lnd the  
policy w:is revivecl upon tlle tlisconti~~n:lnce of the, vinlntiol~. LOII-  
dvetlr, v. Assztrattce Co.. 181. 

Ir F o r  S o ~ p c c p t ~ e t ~ t  of Ptmii i (~~i .v  
1. I n  construing :I contract of lifc i i~aura~lc.e the lilw ,,vill avoid :I fo1.- 

fe i ture  for nonpnyment of premiums when this c:iin be done by 
~ w s o n : ~ b l e  caonstr~iction, but :I forfeiturt. will be ellforced if p l : ~ i ~ ~ l y  
incurred by the  terms of the policy unless there is an  express or 
implied waiver by the  insurcr. T r m t  ('o, I ? .  111.9. ( ; I ) , .  4i5. 

ce b'or E'ailicrc to Girt A\-oticc, of l)isnhilit,t/ 
1. IVherc a clause in il policy of lifc insnrnnce l~rovitler; for n \\.airel. of 

premiums and tbe  payment to the  insnrcvl of a cc~rtain amount I I €  

money inonthly in case of p e r u a n e r ~ t  a ~ ~ d  total disability upon dnc 
notice : ~ n d  proof of s n c l ~  disability to Iw given the  insurer befor(% 
the time for  the  payment of t he  nes t  pre~uium a f t e r  the  beginni~~: 
of t he  disability, fnilure to give such notice within the time speri- 
ficd will not work n forfeiture if t h r  irwured is under such tlia- 
:thility a s  to incapacitate him from g i ~ - i ~ i g  s w h  nutice, ilnd his 
fn i lnw is not a t t r i lwtnl~le  to irny fanlt  of his. Rlt)/ire v. 1118. ('(I.. 
419. 

2. Where a policy of life insurance contains a clause w;~iving the p:~y-  
ment of premiums and providing for the payment to  the  insuretl 
of a certain amount of rnoney monthly u11oi1 rctc~ipt from the ill 
sured and acceptance by the  company of due proof t h a t  the insuretl 
has  become totally and permanent l j  disabled: ,Yeld, where the  
insured h a s  become mentally incapable of furnishing such proof or 
havin:: i t  furnished for him, aud is  without fault ,  his failure to 
give immediate writ ten notice will not \\.orli a forfeiture, and 
where such proof i s  furnished more th:m a year af ter  the  begin- 
1ii11g of the dis:tbility by the  insured's son upon his discovery of 
the policy, t he  insurer is  liable for  the  amount of t he  monthly dir-  
ability paymruts from the t ime of the  disability to  the  death of 
the  insured and for a premium paid on the  policy af ter  the begin- 
ning of such disabili ty;  and held fur ther ,  evidence o f  t h e  insured's 
incapacity to give such notice w a s  sufficient t o  go to the  jury in 
this case. Se7so11 v. Insurance Co., 443. 
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INSI'HASCE h' i~-Cotr li~tlic~tl. 
upon t h e  death  of t he  niothcr t he  b r c ~ t l l ~ i  : i l ~ t l  s ister  ;ire er~ti t l t~tl  
t o  the  monthly payments under t he  policy :IS s t i~ tu t c ry  I,r~~rficiiirit~:;. 
and  upon t h e  ilezlth of t he  sistcr her  c l ~ i l t l r c ~ ~ ~  : l r ~  elititled to t 1 ~  
cash value of the  payments due  lier :IS licr heirs :it law to tlit- 
exclusion of t he  brotlier of the i ~ i s ~ ~ r r d ,  1~110 is (wtitletl o111y to 1111, 
mol~tt l ly pnymcwts d u e  l ~ i u l  under the  11olity. Ilt 1~ 6 s t n I r ~  1 1 1  

Pritdnlr, 266 : 111. 7.e Es ta l e  of I '~~itn 'c~i.  (;Mi. 

Q Life Insurance. 
1) T)ouble Indc i? t~ i ; t ,~~  ~ I I I ~  C o t ~ s t t ~ t ~ r t i v ~ t  of I'~I/;~*,JI (1.y to 1ti.sk.v f ' o t ~ t ~ l  

Therebtl 
1. Where  the  tloullle i ~ ~ d e m n i t y  clause of ;I ~ ~ o l i c y  o f  lif'e il~c;ur:u~c:c~ u~ 

pressly and  clearly escludes f rom the  oper:ition of the  clause t1c:ltli 
result ing f rom bodily in jury  inflicted by 2 1  tliirtl per so^^, t l ~ r  incwii~ 
tcstnblc clnnse of the  l~olicy does not ol~erntt ,  to i~~':.rc,:~se t l ~ e  risks 
covered therein, and  the  beneflcii~ry of such policy callnot ~u : i i n t ;~ i r~  
t h a t  the  incontestable clause withdra\\.s frorn t l~ t ,  illsurer thr, riaht 
to  contest the  pnyn~en t  of t he  tlonble intlc.un~ity, tlle ef'fcct of t l ~ c  
incontestable clause being to preclude the  insurctr f r o ~ n  qnestiouillg 
t he  validity of the contrnct n t  i t s  incrptioir, riud to p r e v e ~ ~ t  it frt1111 
maintaining t h a t  the policy t l~cre :~f tcr  I~ t~c i~ in ( \  inr.;ilitl 11y Y I ~ : ~ S I I I I  
of a conditio~l brolien. Jollcy v. 111s. (lo.. 2Ci!I. 

S Proper ty  Dnm:~ge Insurance>. 
n Coi~struclio?~. of ('o1111~rct (is to Ris7c.s ( ' o c o ~ c d  

1. TVhcrc in  a n  actiou on a policy of i l~suriince c o ~ r r i n g  loss to  ~ ) r o l ~ e r t y  
from ninds torms there i s  evidence tending to  s h o ~  t h a t  n win& 
storm W:IS the  dominant,  cftirient cause of the  loss, but t l ~ t  silo\\. 
w ; ~ s  :i co~i t r ibut ing  cxnse, t he  ovitlenre is  1)roperly submittrd to 
t he  jury. i t  bciilg ordinarily sufficient if t he  cause designated in 
the  ~ o l i c y  i s  t l ~ c  t lomil~n~r t .  cbttii+i~t c.i~nsc. of t l~i!  loss. .V~l l?r  r 
11ts. co., 594. 

ISTlCIIEST (Usury  see Usury.)  
'1 Time and  Comljutation. 

ti In tcrcs t  0 1 ~  A?nou??f 1 k m e r c . d .  bli J / t  dg?nc>ttf 
1. Where in a n  action on a policy of insurmice cowr iug  loss to l)rol~ert.\ 

f rom windstorms the  verdict of the  jury does not award  interest  
ei ther ns such o r  a s  a pa r t  of t h e  damages, the  judgment should 
ann r i l  interest  f rum the  d a t e  of t he  rcwlict and  110: f rom the  datv 
of the  destruction of the 1)roperty by the cause designated in  t l l ~  
policy, : ~ n d  where  the  judgment a \ ~ a r d s  interest  f rom the  la t te r  
tl:ltci the  cnusc ~v i l l  Ile n~odifictl n~l t l  atfirmctl. .Ilillcr I:. Ins. Co., 594. 

lS1'1~XISTATl~ COhlMEIICE s c ~  T:lsation A 11. 

ISSTIiUCTIOi\ 'S see T r i a l  I",. 

IS'I 'OSICATINC LIQUOR ( l i i t o ~ i c n ~ i c ~ i ~  :IS i1tfc~~111: ( . i~ l ) i~ (~ i ty  to  (*ol~~nl i t  
crime see Criminal Law R a ) .  

1. Where ill a l~rosccut ior~  fo r  yc~ssessivn r111tl triulsl)ortil~i' in to~ica t iu l :  
liquor. the  evidcnce tends only t o  show t h a t  tlw ~lc ' f (wlant  n m t  
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wit11 one storing intoxicating liquor i n  the  barn  of anotlic.~,, n .hon~ 
he  had  ne re r  secn before, i n  order to show him the  \v:t.v a t  1111, 
lat ter 's  request ; t h a t  t h e  liquor was  af terwards  found t l i c ~ ~ ~ ~  1)g 
prohibition oficers, without fur ther  evidence to conncct the. tlc~fcntl- 
:lilt with the  violation of the  law of transporting intosic;ltin:: liq1:or 
: ~ n d  ha r ing  i t  in h is  possession fo r  t h e  purpose of snlc, i t  is  ]rot 
suficicnt evidence of guil t  to  go to  t he  jury,  and  the  dcfcr~tlar~t 'c 
motion a s  of nonsuit. C .  S., 4643, should have been granted. S. 7.. 
Johnson, 429. 

1. Onc clniiuiiig a lien undpr nn unregistrrcd n1ortg:rqe on ml nutorni~L)ii~~ 
sclizcd ailel sol11 uir(1c.r the  ~ , ror is ions  of section 3411 ( f  j ,  JIicliie~ Cotlc. 
1927. a f t e l  notice I,$ pnblication required by the  s ta tu te  niag 11ot 
s r~cw~s ,~ f~ : l l y  ln:~intnii i  his action for  possession elf t l l ~  ca r  : ~ f : ~ i n ~ t  
the, pui.c.haser a t  thc  snle Ilad in conformity with law, tllou.rl1 Ire 
nl;ly not 11nrt. l w r ~  an-:rnh of t l ~ c  proccedincs ant1 11:ttl 1111 I,-r~rn!-I(vl.ri~ 
of the  unlan.fu1 use of the  automobile nt the  tiuw of i t s  ~ o i z n i ~ ~ .  
C'. I. 1'. Corp. 11. Burgess, 23. 

L' JI ic . l i i (~ '~  ('ode of 3027. si'c. ::All ( f )  c~sl)ressly traiisft% tlitl I I ( , I I  ul)oi~ 
a n  autoniohile seized and sold for the  u n l n \ ~  ful  trnns]~orl:ll ion I I ~  

liquor to the proceeds of t he  sale, and does not t l ~ j ~ r i \ e  tllc 1ion111 
of his propcrty in conflict with Constitution of Xorth (2nrolin:r 
Art. I, sec. 17, or with the  Due Process Clause of the  Federal  Coil- 
s t i t ~ t i n n ,  the  s ta tu te  prescribinc: notice by ~ub l i ca t ion ,  and  thc 
niodc of giving notice being peculiarly a I ~ e i s l n t i r c  functiol~ [ h i d  

.IEOP..\RDY s tv  Criminal Ian E' 

\\'here a s lwt i i~ l  judgt. ha s  btwn authurized unclt,r c.ommissioi~ of the. 
G o ~ e r n o r  ttr hold a term of court  in only one county of a district, 
he may not issue a n  order for  al imonr,  a t t o r n ~ y ' s  fees and costs in 
:I proceeding in a n  action for  clirorcc n ci)rcrilo, continued to lw 
heald  before a judqe reji111arl.v holding tlic te rms of court in t ha t  
distr ict  an11 th is  being determinative of the  ap l~ea l  the que.tioil 
is not prtwwted ac: to n h t t h e r  i t  x a s  required tlint the ap~wl l :~n t  
illocld mnbc i t  aplwar h r  t he  GOT ern01 's commission, or o t l lc r \~  is(%. 
tlint t l i ~  ~ q u l a r  judge assigned n a s  i ~ n a b l e  to attend and  hold 
(.oul t ~ ,  c t ~ .  C l i n ~ t r r  137, Pu1)lic T a n s  of 1920, ccc. 5 .  IV, secs 
10 and 11, Constitution of North Carolina. Reid 2;. Reid ,  '740 

.Illr)GMlCKTS (Excention see Execution: interest  on, see In twcs t  A a )  
I' On Tr ia l  of Issncs. 

d .lfotio?t f o r  Jzldgnicvit A o t ~  Obstarlte Vcrrdicto 
1. W11crt~ the. plcadincs :irek sl~fficicnt to \upport thv vc.rtlict, a motion 

for jnclrtnrnt )?on obstantc rrrcdicto \\-ill not he a l l o ~ ~ e d ,  and  whew 
tlir frinl dclwntls upon ~ ~ h e t h e r  a n  n a w m e n t  rc~sliccting t h e  dc  
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.IUDGi\IEKTS F d-Contimed. 
fendant's liability had been made k t w t ~ e u  the plrties,  and tlie 
verdict thereon is rendered in favor of the plaintiff, the defendant's 
motion for judgment ?ton obstante 2;er.cd~cto on the ground of 
f i~i lure  of c80nsideration will not be alloned nhen tlte extent of his 
plea by \I ay of ans\\er is only the denial of the favt of agreelnrnt 
as  nlleyctl in the complaint. II'OII 11-01 l in  v. Bcamnr~, 537. 

l i  Attack and Setting Aside. 
n Co?lsc'nt Judyn~cntv 

1 .  A jndgmcl~t by cvubent, sigued and e u t e ~ u l  by the court upon tht. 

1, b'or 

:~grccmc~tt  of the nest friend bringing the actior~ for a minor, 
n1lei.e there is nu legal determillation by the court of the matter 
in controversy, no evidence introduced aud no issuw submitted to 
a jury, ruay be ilupenched in an  action b r o u d ~ t  by the minor after 
bccomiuq of age in \vhic.li it is ~ ~ r c m ~ t c d  :IS n dcifmse. Keller v. 
Furnitzwe Co., 435. 

Surprise avd ExctcsaDTe Segleci 
1. An attorney who has obtained a license to practice law from the 

Suprrme Court has a right to practice in the courts of all tlie coun- 
tics of the State, and where a client has enq110:-ed a licensed, 
reputable attorney of good standing, rt7siding in one couuty to 
clefend him in an action pending in another cou~it,y, and has i)ut 
him in possession of the facts constituti~ig tllc tlcfense, aild thts 
attorney has prepared and lwol~erly filed :In ans\vtbr: Hcltl,  q)on  
a judgluent being obtained for tlie negligent failure of the attorney 
to appear and defend the cause when called for trial, the defend- 
ant  may have the judgment set aside for sur1)risr aud excusable 
neglect upon his motion aptly made, the negligelxe : ~ f  the attorney 
not boing imputed to the client, and the 1:itter lwing \vithout f:unll. 
Autlrerland c. XlcLeagt, 315. 

2. Where a judgment has betw obtained :~gaiusL ;I defcncant for f:~ilurca 
to al)prar and defend an  action \\.hen it was c:~lled for trial, ;I flnd- 
ing of a n~eritorious d e f e ~ m  is not I I C ~ C P S R ~ ~ ~  in ardor to sc't asid(. 
tlie judgmciit for surprise and escusnble neglvct \vl-wu the defcnd- 
nut has tiled an  answer in the cause allvging f:wt,s \vhich, if be- 
liercd, woulcl cunstitute a iueritorious defeiise, it ;cpj~caril~g to tliqb 
a[ll)ttllate court that thr allegatio~ts of thc. answer \rere suflicient. 
Ibid. 

3. I n  ordcr to 11:tr-e a juclgu~cllt 11y dt'f:~ult set uside on the ground of 
escl~sable ~leglecl and ilwgu1i1rit.v the ~ ~ t o v i ~ u t  I I I I I S ~  ~1i0w :I iuerito- 
rious (lefiwe, a11d \ ~ I I P I Y %  snc11 (l(~ftwst~ is 110t n1;111c> to a p 1 1 ~ 1 r  ; I I I  

ordvr gr;ti~lilig a u1ntio11 t l i ~ ~ t ~ ~ f o r  ~vill  1 ~ 1  \ . ; I C : I ~ ( > I ~  O I I  :111110:tl : I I I ~ I  ! I I ( ,  
a tuse  remmdrtl.  Tl-ooc1/1 I , .  l't'irc'tt. 3iS. 

(, k'or I'rnrtd 
3 .  131iiity  ill not ordinarily stst :~si(le a j ~ ~ d g ~ u ~ n t  for intrinsic fraud 

in tlic tri:tl of tlic actioll, such ;ts false swearing, colispiracy to dc- 
frnud, cttc.. sinre s11i.11 matters relate to the issncbs joined ill thr  
trial and slioultl have been met in the trial by tl-,e use of such 
diligcxnce a s  is required of a defendant, but a judgmrnt may be set 
asidv oulg for estrinsic fraud o r  frnud relating to  matters which 
a rc  not in issue ; n ~ d  ~ v l i k h  ~ ~ r r v e n t  the defrnclant from presenting 



INDEX. 



898 INDEX. 

costs of the  prior actiuu a s  requirt 'd by the  s t a t u t e :  Held,  the  
bnrdcli is  ulwn the  1)laiutiE t o  sliu\v compliance with the  statutth 
;uid where tllc rccord on appeal co~itail ls  110 evidence t h a t  the  costs 
of tlic yrior action h:ld beer1 paid, a directed verdict i n  the  plaill- 
liff's favor  \\.ill Oc Iic~lcl elmmeoua, ;ultl i t  cuuuot be presumed that 
such eritltwce was  proyerly before tlw jury f rom the  ftict tha t  
the tr ial  court  statc'cl a t  the close of tc'stimuny tlia; a s  lie under- 
s111od tl~cs critltmcc 11c \vo~ild h a r e  to xivc a directed verdict that  
tli(t c,osts hat1 bee11 yilid, to \vliic11 (YJUIIWI  11i1l ~ i o t  o11.1ect uutil a f t w  
:I vcmrclict ill the yl:~iutiif 's favor. ~So~~ t l l c , r l u t~d  I ; .  Cru~?zp, 111. 

2, l \ \ ' l ~ t ~ ~ x  all uc t io i~  u l ~ n  a contract  for  the  sale of defenclant's lalids b~ 
the 1)lailitiE ui~cl the  d i v i s i ~ n  of llrofits therefrom, is  nonsuitctl 
I~ccause the evitlellce of fr:lud, bnd f a i t h  uild arbi t r l r iness  ull thc* 
11;1rt uf tlic clt~feucluut in rcfusiug tlic off'cw procurec: by the  l~lail l-  
lilt for t h e  sale 4)f t he  Izultl i n  i~turrtlirncc with the  contract ,  iverc 
uot s u l ~ l x ~ r t t ~ l  by allcgntiol~,  the juclg~ilerit a s  of uollsuit will uot 
olierute a s  it bar to n subsccpeut action brought wilhin the  s ta tu-  
rorg pt:riocl on the  s ame  cause of action where t he  rillegatious a r c  
I U I ~  substautially itlentici~l \\.it11 thosc of tlie first, but the  dciicieuc). 
ill tlic al l t~gntit i l~s of the  first action a r e  sugplied therein a u d  evi- 
dence iutroduct~d to sullyort them, and  the  doctrine of re8 judicatu 
tlotw I I I I ~  i~ l r l~ ly .  l , ~ y / r *  1 ' .  G'I'I'CII: 14!j. 

::. A judgulelit a s  of nousuit upon the  merits  of a n  ac t i 'm brought bb- 
the ntlministratrix of a n  injured cinil)logec of a railroad cornpall) 
u ~ i d e r  the Federal  l 3m~loye r s '  L i t rb i l i t~  Act will ~rol. operate a s  ;I 

Ixlr to the  samt, cause brought uudcr tlie laws of this State,  C .  S., 
::4titi, 3467, t he  la\v ant1 f i ~ c t s  ul)l)licable to the  tit'st not bein:: 
i~lth~itical wit11 thosc~ ;i]qtlicablc to the st!cond. h'uquubl G. 12. 12.. A!)!). 
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U Life of Judgments.  

1. TVl~ere the  judgnicnt ngaiost  t he  t l e f c n i l ; ~ ~ ~ t  provides tha t  i t  should 
Iw :I licm 011 :111tl collcctiblc olllg 11nt of the  amount due  the  defend- 
: ~ n t  out  of 1111. c3stnte of licr :ra~itlfatlictr, i t  is  a final judgment. 
: ~ t ~ t l  tlicb l i w  of the judgmeut in ln~edia t r ly  attaches to  the interest  
sl~ec.ilic~d ;tnd is  c,nf'orcwrl~:e against  the  same, by execution, and 
\\-hcrc' t l ~ e  jutlgmcut is  docketed in t l ~ c  county n h e r e  the land 
I Y J J ~ ] ) I ' ~ S ~ J I : :  the. t'i'tarc of the  grantlfathcr is  s i tca te  more than  tell 
y(n1.s :~ftctr its ~ ' c ~ n t l i t i o ~ ~ .  ac%ion to  cnfori.c jndgmeut is  barred by 
1 1 1 ~  t cx~i-yr :~r  s t : t t ~ ~ t e  of Iiuiitations, ant1 it may not be  ~ ~ l l e c t ~ d  
I I U ~  of t l ~ e  s l ~ n r ~ s  of t111, i l(~fcndant of tho 111wxcrls of t he  sale of 
rhe estate.  I f tcgl~r,s  z'. ' l ' lro~nns, 207. 

:i \\'l~cs~,t, II1c .  n~; t t ( ' r i i~ l  f u l . ~ ~ i s h ~ r  for  :I l~uildii~:: files his notice of clailu, 
(:. S., 3 7 0 ,  the  lien against  the  building of t h e  owner relates back 
to t he  t ime the  delivery was  completed and  ac6on must be coni- 
menced within six month? af ter  thc  filinx of the  ahore noticr 
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I..\Sl)l.Olill AS11 'L'I*:SAST (1 .essc~ 's  l i :~ l~i l i ty  f ( ~ r  injiirg c;~i~rc!d by u i~gl ig t~i~t  
( ~ ~ i i s t ~ l ~ ( . l i o ~ i  by i t  of ~ ( l d i t i n n  to Ici~scd 1)1.~niist>s SOP Kegligencc A c :;: 
1i:il)ility (IS ~uor tgaxcv in possession ~ I I I .  1 ~ 1 t  w' J lo r t c : i zc~  I-: a :  : ~ ~ r i c : ~ ~ l  
Inral l i c . 1 1 ~  st.(. Agritwlturr 1) 11). 



1 )  Actions. 

I .I I.:s~ set, JI,)~.tgagcb~. ('hilt tel Alvrtgwgc~s. Aqricnltnrc~ A. I,ahortvs' and  JI:t - 

i t ~ r i : ~ l m c ~ ~ ~ ' s  T,irus. Ali'c.ll:lnic>s' 1,iens. 
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. \ I  .iSTl;R .lXI) Sl:I<I~AXT ( '  11- C'o~t;/ttic'(l, 

Ivft t o  his o\vn ru:iliuer ant1 l u ~ t l ~ o t l .  :iiitl t l~e r t ,  is 1111 cviiltwcc of ; I I I ~  

:let of his c'n~ployt~r \\'11ic.l1 w:is rcslmnsil)le for tlic i n ju ry :  Uclrl. 
~ l c f r~~ t ln i i t ' x  nintion :IS of  onwi wit \\-:I.;: pi.opt~r1y gr :~~l tc t l .  ? ler r i t?  I.. 
Po 117lr7r.J~. 775.  

! I .  .\I!c,c:~tion:: of :I c o ~ ~ ~ l ~ l a i n t  ill :I ptl~,sr~li:il i~ i ju r j -  s l ~ i t  t!~:l t  a n  e n l p l o ~ . ~ ~ ~ ~  
of t l c f ~ i i ~ l i ~ n t  \\-:I.: i11j111.cd w h i ? ~  :lt \vorl; p i i t t i ~ ~ g  l ) o t t o ~ i ~ s  ill ciiuirz: 
: ~ t  n low 11(~11(.11 with a (~li1111l1 :11111 s(.l.t\v driver. :111d tll:!t tlic i ~ ~ j u r i r s  
T\'Cl'C cii11sr11 11y the P I I ~ O ~ O ~ I ~ C ' S  having to  stool, Ovthr wllile a t  \ Y O Y ~ ~ .  

\vitliont nlle::ltio~~ of t l ( ~ f ~ ~ . t s  in tlic :~pl)l i : i~:ws o r  ~ ~ l , c l s i l ~ ~ n t e  c:ii:scS. 
arc. i~lsnffivic~nt to s t :~ t c  :I c,:~i~sc% of action. iind t11e :icblion will I I V  
tlisn~i.;sctl t:ii t l t w ~ u n r r  o t ~ ~  l('~!irs nv l ~ y  tlrr vonvt c7.r vio.o ni.olrc. 
Kc!/ 2'. (:lioir ('0.. 794. 

(! .Iletliods of IT'orfi, R I I  lca 01, ti 01'tlo'.s 

1, WII(W> nll tllr evitlc~rcv tentls to  slic~\\' t11:lt. :III  e ~ ~ ~ l ) ! c ~ y t v  ordered to 
rclxlir : ~ n  c~l?ctric:il s\\.itrh-box h:111 hall over two $ , , :~ r s  e s p e r i ~ l ~ s t ~  
;IS :I \TOl'kPl' o1i electrical nlq)nr:~tas,  :111ti thnt 11(, rr :~tl i ly ur~dcrtr~o!t 
to  do the  worlr o ~ ~ l c ~ r c ~ t l  : Ilcltl. t h r  cvit1c11c.o fail.: t!) ::how :illy ncgli- 
z rnce  of thc  e ~ ~ ~ p l o y t s r  ill or(lt>ri~i:,' the  tc~nployrc to rtslx~ir the! switc.11. 
;inti t l ~ c  cmploycv W I I I I O ~  s i ~ ~ v ( ~ s u f i ~ l l y  111:1i11t:lin t ha t  he was  inex- 
~ ~ r r i r n c c ~ l  n11t1 i n c ~ ~ n i l ) o t v ~ ~ t  to  (lo cnch I\-orli. :11it1 u p c ~ : ~  failure of tlilx 
c'vitltwc~c~ to  slic~n. : I I I ~  ~iegli:c~r~c~c~ on  thc i ~ i ~ l ' t  of tlir t~niploycr hi5 
i i i n t i o~~  :IS of 1101is11it slin11111 I I ; I V P  I W V I I  : i l l o ~ v ~ ~ ~ l .  ( " ~ ~ ~ r i r f o ~ ~ l ,  1 % .  

,lii(.Iiof 1 d 1jirr.11.v. 224. 

2 .  111 :III oi1i~1111ycv~'s : ic t iw to  IY>CO\.(*I, ( I~ I I I I : IX(~S  ~ ' : I I .  : I I I  :~llcbgt~l ~irglig(, i~t  
] ~ c ~ s o ~ ~ : l l  injul'y. c~vitlvncv t h a t  ])1:1i11tiff \wrs ::rc.tini. nntlcr tlic dirty- 
tin11 of I ~ I ~ ~ ' ~ ~ I I I ? : I I I ~ ' s  fnrt3111:11i will1 t l i ~  I n t t ~ ~ r ' . ~  : ; S ~ I I ~ : ; I , I . ( >  t11:it tl11,1.1, 
\\.:IQ 1111 I I : I I I , Z ~ I ~ .  ;11111 \\-:IS i ~ ~ . j : i r ( ~ ~ l  I I S  :I f :~ l l inc  ~\.;lil (,1~11ti,:llo11s to :I 
w1!1 l1(41ig io1.11 I ~ I W I I  I I ~  t l i (w,  is  w i t i ~ l ( w t  to ( , ; I I , I , ~  t!1(5 P;ISI> ~ I I  t111, 
jnry 011 t ! ~ ,  issiic~ of t ic+ '~~nt l :~~~f 'a  : ~ ~ . t i ~ ~ ~ ! : l l ~ l e ~  I I ( . :~~L ' ($ :~ I . I~ .  O'.Yrr,l I , ,  

Jo i~cn.  (is?. 
d ~ I . I I I ~ ? J ; I I ~  (i11r1 ~ I I . Y ~ I ~ I I I ~ / ~ I I ! /  ~ ' < ' I , I , ~ I I /  

1. I Y I i r w  : I I I  c4c~tric~;1l C I I I I ~ ~ : I ( . ~ O ~  ~1~1111s I r i  I ' ~ I I ~ I I I I ~ ( Y ,  I I I  111(3 I I~ . I ' I I I~S(+ 111' 

; I  ( .~ri ; to~nt\r  to rcy~nir :I s\vitc~li-l~os. ;ill11 tllc t ~ i ~ ! c ~ ~ ~ r , c ,  tcsnds to s l~o\ \ .  
t11:1t tho r11111Ioyvr \ ~ : I I Y I P I ~  I I I I I ~  i n s t r ~ i c t ( ~ ~ 1  tli(b ( s n i l ~ l o y ~ ~ ( ~  t o  clrt o<f 
tllcb clwtric4iy \vllil(' \ v o r k i ~ ~ g  t l i c r r o ~ ~ .  \vllich t111. o ~ ~ l ! ~ l o y e c ~  kncqv to 
]!I' tllcx Mfc  lllctllc~tl of doillg the. \To~li  fl'c~lll l l l ( + ~ ~ l l s  oslicriencc~: 
flrlrl, tllc eml?loyer 1r: ivin~ \~ i i rncd  tilt. c ~ ~ n l ~ l o y e c ~  of thcs ouly cl:~ngcr 
1\-11ir11 t11e l~lll]lll~yc~r colllll llnv(t rt~:lsol1:lllly : l ~ l l l r ~ ~ l l ~ l l t l ~ ~ l l  tlll, ? I l l -  

~ ' loycv wonltl 1111 c s l~os t~t l  to, t l ~ c  c~vit11~irc.t~ f:rili 1 1 1  s l m ~  ir~iy hrc>:rc.l~ 
of tlrc, ~ ~ I I I ~ ) ~ I I ; \ ~ ~ ~ I ~ ' s  t l l~ ty  to w;irtl :ill11 i~ i s t r i~c$  11is c~~nl)Ioycv! of t l ~ , .  
tl:~ngvrs i ~ i ( ' i ( l ~ l ~ t  to the 1ro1.1~ ('rfltr.fot~J I:. l l ic~l~rrr~/ d Iliccwx. '"4. 

2. \Yli(w), ill :in : l (* t io~~  : I L ' : I ~ I I S ~  :I r:~ilroi~cl ( W I I ~ ) : I I I ~  to r c ~ ~ v ~ r  d a m : ~ g t ~ s  
fo r  :III i i l l ~ g ~ ( 1  ~ ~ o g l i g r n t  jwrson:~l injnry,  the. c ~ i t l t ~ n c c  t c ~ ~ t l s  to 
sllom thnt  (lie plnintiW 11:id Inst 1 1 ( w  c~~n]~loyr t l  1)y the, d e f c ~ i t l : ~ ~ l t :  
t l l i~ t  11c 11:ltl Iltv.r h:~tl cq~cr ic i !cr  in t l ~ c ~  \vol.li rcqiiir8'd of 1lii11. :rn~l 
tll:11 l i ~  w:I.: ~ ~ ~ ~ t l t ~ ~ ~ ~ t l .  with o t l ~ e r  cwl~loycw,  to rl1nlovc. 11rnry r ; ~ i l s  
f ro l l~  :I (.:!r. ~ . cy~r i r ing  c.olicc~rt of :tctiol~ : ~ n d  ail oi~tlcrly ~nc~tllotl 111' 

worlc ill o i ~ l o r  to :]void tlnagcr of iujnry,  :ind t11:it the  tlefend;t~lt 
with tlie otlwr wt~r l ic~rs  l ~ d  reinuvrrl two mils funu  the  c a r ;  t l ~ t  
a t  the worrli; "l(tt's 1.ist1." tht.7 won111 lift I I I ~  riiil, \v,ilk : I ~ O I I ~  ~ I I I I I .  
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SIA4STC1t AS1 ) SI.:IO~,\S'I' I.: b- ('oic ti11 ccc,rl. 
S. AII t ~ ~ ~ l l ~ l o y e e  ;~ssuinc~s the  111.11i1l;lry 1,isli of his C ' I I I ] I ~ < I ~ I I I C ' I I ~ .  l~ilt. 1101 

s u c l ~  risks :IS :IYP r l t ~ t .  to  the  r~t';'lixenc(~ of tllv e~nployer  1111til the' 
cLml~loyc't? is :{A\-;lrcb of 111(~ ~r(~:;iL'e~rit act ant1 thts ri.-l< arisill:: t h c ~ t ~ ~  
from. ur11t.r~ tl!c ~~cqli::c~~lc.c a l~ t l  t he  risk a1.e PO ~ I I T . ~ O I I S  Illnt :I 

persol] of o r ( l i ~ ~ : ~ r y  prutlcx~~ce \vt1111,l h a v ~  ~ibsc~rve(l ik11t1 i ~ ~ i ~ ~ ~ w i : t t c ~ ~ I  
them ant1 quit tl~c- en1l~lci).rnt~111 rntl~r 'r  t l i :~n  irlclur tl~c'm. lbid. 

9. lV11er0, in 211 :~ction a11 I ~ I ~ ~ I ~ I I ~ C ~ I ~  : I ~ ; I ~ I I S ~  :t r:iiIroxd ro111[1;1ny 111 

rcc70\-tJr cl:l~nascs for ;I l)c~rsclnal in jury  1111d1~1. t he  Federal 15nl1,lny- 
e r f '  I , i ;~l~il i ty &\ct, t l ~ c ~ r e  is c~vitlt~nc.c tc>litliur to sho\v tha t  tlrc~ 111:lill- 
t i b  enlploycv wn:: ~ ~ r ~ l r r c d  1)s tlle c*url.ic.r's te1fc.r c7yo. in I~('l])illl: to 
rewove a worll rai l  from the  track,  TI! h t r i l ;~  alld 1oose1l tll'.' r : ~ i l  :I1 

one t,ntl. and tha t  tlre l r ln i~~t i f f ,  aftitr strikirlg s t w w l  b l o \ ~ s  nit lr  ;I  

l ~ ~ l ~ u l c > r .  furnislrctl 1,y tllc t l r f ' r n t l ; ~ ~ ~ t .  stcyll~ecl c~\ -cr  1)~t\\-ct,n l lw r:lils 
to  SIT if :,I! s l~ ikes  11nd been rc~nlo\-ctl, :111(l tlr;rt :rt this rncuuc,nt t111~ 
foren~; ln  ant1 a n o t l ~ c r  worl;cr loosenc~tl thc, r ; ~ i l  \\.it11 (~ IYI \V-~I : I IX .  
cnusirlL' it to hit  ant1 i n j n r t ~  tllc l ~ l i ~ i ~ ~ t i l ' f ,  :i11(1 tha t  t l ~ ~  pl; l i~lt if l '  
\v :~s  11ot n-:~rllctl. :IS \\-:I? thc. c,u<tom. t l ~ ; ~ t  thc' rai l  \ v ; ~ s  ;oi11: to 111' 
nlorctl 11y cron- lwrs ,  is  hc,/tl, u r~dc r  1111. r ~ r o v i s i o ~ ~ s  of tilt. E 'c t l~r ;~!  
Ilmployc~rs' 1.inl1ility Act. suficicnt t o  I I V  subnlittctl to  tllc inry  or1 
the, (jr:oction of' n(~gIi:~~n(.e~. c ~ ~ n t r i b n t o r y  I I I ~ ~ ~ : I ' ~ I ( ~ ~  and : I P ~ I I I I ~ ~ I ~ ~ ( ~ I I  

of risks. Ibicl, 

10. Wher(1 ill : I I I  :~c t iou  I I I I I I P I .  the, l ~ . ~ ~ l t ~ r ; ~ l  I ~ : I I I I I ~ I I ~ ~ , I ~ ~ '  I.i:tl~ility A i ( ~ t  tht* 
ctvitl(tl~rc. tliwlwcw t h t  t l ~ c  ~~!:rintifl"s illt(,stntc \\-:IS :In c-xl)ericnlwl 
swit~11n1;111. :111tl \\.:Is i~ l l l~ ly i~ rg  I i ~ x l i ~ s  to (.;IIY \vI:ivl~ Ilixd 11~eln B I I U I I ~ I Y I  
by the  d(~fe~r(I: ir~t 's  sl t if t i~rg (311ri11c1, : { I I < ~  t11:1t I W ~ ( I I V  tlw (, ; I I% ~ [ I C I I )  

wl~icll  I I ~  \vas r i ( l i 11~  11;?cl 11wn s to ]~ l~e ( l  t11t>y \ V ( > I Y >  l ~ i t  11y ot11c3r C Y ! I , \  

s1111~1tc~tl (111 the snrnc tr;lc71c for the ~lul 'po"t~ of 111nl;ing 1111 :I t raiu.  
:Irld t ha t  thc f o n x  of t l ~ c  im!~:rcf k ~ ~ c ~ c k c ~ t l  the  pl:~ilrtiSf's i i ~ t t \ < t ; ~ t r  ofl' 
the  cnrs : ~ n d  kill(v1 him. with fnrt l ln '  evidc~nct~ clisclosinc \vithonl 
contr:~tlie~tion tllnt t l ~ e  slriftirlg n-ns done in t he  11sn:ll wily :lcc~irtl- 
ill: to tlio c ~ ~ s l r , n l ; ~ r y  mc3111trtl. an11 t l ~ c r r ~  is  110 r~vitl.~5i~c:e of ally I I I I -  

nsn:ll jerkinr: or i~~ l t spcc t c t l  moven~c~! t  01' c::~l's, or tlliat t l t~fe~~i t ln~l t ' s  
c.lnployc,cv I;r'e\v or 11:1t1 ~.t';!<oll t ( ~  lwlirvc~ t11:tt pl:~intili"s illt?st:~tt '  
Jvns ol)liviow t ( ~  t 1 1 ~  I I S I I : I ~  11:lzilrds is  l l t>ld:  ir~sntiic.iel~t to  tnl;ts 
t he  cast. to the  jury,  a1111 j u t l g n ~ c ~ ~ ~ t  21s of ~ l o n ~ r i i t  \V:IS ~ ~ r o l ~ c ' ~ , l y  
entercd. Il.olfc v. R. IZ., 612. 

13' lYorkrnt>l~'s ( ' o ~ ~ ~ p c ' n s ; l t i ( ~ r ~  A(.t. 

cc Strturc tr l1(7 I.'.r.tc'irt of 2In.sIc.r's I,ir~Oilit!/ 'l'l~r~?ecird(~r' i,c I;c'rcc,l.ul 

1. Tho \Vo~'lilnc,l~'s C 'oml )c~~~ ; r t i r~u  A(+ is to I ,?  c.ol~utruc~l l i l ~ c ~ ~ ~ ; : i l ~ .  1 1 1  

cffrcstnntc tl~c, Ilro;l~l irrtellt of 111~. ac t  to pro\-i{lc coll l l>~~i<;tt ir~ll  f o ~ '  
c~n~ l~ loycc~s  su.+~inir~;' ; I I I  i l ~ ju r ) .  : ? l + i ~ ~ g  0111 c ~ f  an11 ill tlrtl ('11111.Sc~ of 
fhc r i~~l~loyt r rc~! t .  :11 1 1  1111 tc~clrl~ic:ll o r  s l r i ~ i n ~ l  constr~l( . t i( in s h o ~ ! l ~ l  
be f i r m  to tlofr:rt tlli.: ~ ~ ~ i q m s c ~ .  Johirso~i 'tl. Tf<rsio.!l ('o.. ::X. 

2 .  'l'llc r:lrirli~.; ~ ~ r ~ l v i s i o w  of the JVc~rliulcxll's ( 'o~nl~c .nwt io l~  Act ar.1. to 
be colrstrnetl i n  tlwir rc~l;~ticins t o  c'nch otl:c!r a s  ; I  whole t c ~  c'ffcc.to~~tc~ 
thc  intollt of t h r  r ,ryidnf~uc? to  ~)rovicl(~ col11j1~118:itioll to a11 em- 
p111yw for  illjury :rrisily out of aud i r ~  tl~c, cour<ck of 11is t~ln111oy 
~ n e n t .  Rim v. I'cc~~el Co.. 154. 

:!. The pro\.isio~is of tllc JVorklut~li's C ' c ~ r ~ l l ~ c ~ ~ ~ s i c t i ~ ~ ~ ~  .ict ;ire to 1 ) ~ .  Ii11~5r- 
ally const~.netl to rft 'cct~inte t l ~ v  lcpisl:~tivc intent as jintll~retl from 



.- - -- - - . ~ - -. - . 

\ I  .\Y'l'l~:li *\XI I S1,;liYAS'Y V :~-( 'o~t t i i~ t~( , ( t ,  
Ill(, a r t  to  : ~ \ w r t l  c .o~ul~tw: i t ion  for I l l t ~  i11.jl11.y (11. (1~:1tl1 I I ~  ; I I I  1 ~ 1 1 1  

111oyec. nrir ing ( I I I ~  of n~rtl  ill t l ~ t ,  cv1111.sc~ 111' Ili* c~1~111oyl~it~1it. i r r ( ~ -  
q e c t i ~ c  nf t he  q~~c ' s t i o~ r  of ~lcsglicc'~~r.c'. I:f'r'~.r.s I.. I ' ~ ~ ~ / : ~ I . - ( ; I ~ I ~ I I I I I I -  
ahfc.rtori. ]?I?.. 226. 

)I l,c,i~r~ic*x ( ' ~ ~ I I ~ J ~ ~ I I ~ I I / I ~ ( ,  1'1tclc.1. thc .1f.t 

1. 111 ( m s t r n i n g  s t v t i o ~ ~  L'(t') of t he  So1.(1i ( ' ; I  r o l i ~ ~ i ~  '1\'(ll'k1111'11'8 ( ' 1 1 1 1 1 ~  

) v?~~s :~ t ion  Act the  words "nrisillg clnt c~f t h~s  c'rnl1111~ mrnt" ill 1~fig;~r11 
to iujuries corul)cb11s;lblc is  11ro:itl :11111 ( . o ~ i ~ l ~ ~ . t ~ l i t ~ ~ i s i r e .  i ~ n d  I I I I I S ~  111% 
(letermined in t l ~ c  light ill111 C~I . (S I I I I I~~ : I I I ( . ( ' s  of w c h  c:~sc~. : I I ~ I I  t l ~ ~ l  
:let, i~pl)lying c~nly t o  i~it lustrics w q ) l o y i ~ ~ ~ '  I I I O ~ I ,  t1la11 fonr w o r l i ~ ~ l t > ~ ~ .  
contrmplntt~s tlic ga the r i~ lg  t o g t ~ t l ~ t ~ r  of \vorl.:11ii~11 of V : L I ' Y ~ I I ~  c l i i~r -  
~ ~ ~ t e r i s t i ( , s ,  : I I I ~  t hc~  risks : I I I I I  11;1mr11.~ of s1i1.11 (.IOSI, (:ont:lct, j o k i ~ x  
: ~ n d  11ra11lrs by the  ~ v o r k r n c ~ ~ ,  is  ; I I I  i l~c . i ( lc~~t  to tile 11nsi11oss ant1 
gro\v nnt of i t ,  ant1 is :in c ~ r t l i ~ ~ : ~ r y  risk : I * S ~ I I I ~ ( ~ I ~  I I J -  t l ir PIII~IIO!.I~I.  
1111drr t h r  act. C h n  t~71o.s 1.. Oi l  ( ' f ~ . .  'IS. 

2 .  \ \ ' I I ( ~ I x ~  tl11.1~c5 is t ~ ~ i t l t w c ~  111:tt tl~tl tlrivel. I I ~  tllcb c'~~~l~loycsr.'s oil truck 
11:1bit11:tlly c*:rr~.i~vl :I 11istol i11 oulor to 1 1 r o t t ~ t  h is  o ~ ~ i l ~ l o y c ~ r ' s  lbr011- 
tlrty. iilltl t h r t  tllc. tm11111yc~r acqnicscrtl t h r r t ~ i r ~ .  ;in11 t l ~ t  the. 11lai11- 
titl' n : ~ s  i~lj i i lxd whilv filling :I f ~ w l  t:~nl.: in the c ~ ~ u r s c  of Iris prn- 
p loy~urnt  by tlw ;tccitltwt:il rs])lo?;io~i of tlich 11istol c:irrit,il I)?. thc, 
t l r iwr  \vl11>11 the  t l r i ~ o r  t h w w  it b;ick int11 his trr~clc :1ftt.1. Ire. :In11 
the  111:1intitl' 11:itl joked :tbont wl~c~t l lcr  t l i ~  ~l i s to l  would sh:~ot : Ilvltl. 
t he  (,vitlenw diwlos t~s  tl1:it t l i ~  i n j m y  :11.0sr oa t  of tlic c~nplnyn~cnt  
nntl is  snfHc~ic~~~t  to  sul11101't tht, f i~ ld i i~g  ot' filet I!!. the  T ~ i ( l ~ ~ s t r i : ~ l  
( I o ~ u ~ n i s s i o ~ ~  to t l i ;~ t  effec+. \~ l i ic . l~  is c n ~ ~ r l l ~ s i v r  I I I ~  I ~ i n ~ l i l ~ g  O I I  

:1p11i':11. S r c t i ~ ~ ~ i  GO. I \ ~ ~ I I ~ ~ ~ I I ~ I I ' s  C~l~rnl~cwntitrn Ac4. I b i d .  

2. It' :III twl)loy\-cv is i ~ ~ j ~ i r o t l  :IS ;I r c w l t  of t l i ~  l~ i l lw- l~l r iy  of :I f r l l ou -  
w o r l m a n  tlict injnrctl einl)loyrc i s  not precluded Tram recovering 
h is  t1:itunges ~ u ~ d r r  the \ \ ' o ~ ~ k ~ u i ~ n ' s  ( ' n n i ] w ~ ~ s ; ~ t i m  Art  if 11t3 (lill 11ot 
~~:irtic.ipatrh t l ~ c w i n .  Ibitl. 

k .  r N ~ ~ b  r twtr i (s t in~~ of \ V ~ r I i ~ i i c , l ~ ' ~  ( : ~ I I I ~ I I ~ I I S ; I ~ ~ ~ I I  .\(.t t!s(!l1111i11g i l l -  

ju r i rs  swtninctl  ill c2:tsn:~l enl r~loy~n(wt  will not tx>.~Iudt:  a11 tlllpli- 
('ant nnc1f.r tht, p~wvi s io~ l s  of tlw : ~ c t  \\.11t.n lip snstnins i~ l , j l~r i t \ s  i l l  

tlw conrsc of t h t ~  gcwc~.;tI t l ~ ~ t l ~ .  I I ~ I S ~ I I I W ,  t>tc.. of t l ~ r  c~111ploy1~1. : I I I I I  
~n:~tc>ri:ll or c ~ s ] ~ c ~ t l i t ~ ~ l t  t l ~ t w i l ~ .  :lnd t l l ~  11:lintinp of the  interior of :I 

1nw11inc~ roonl to g i n .  tiw t~nllili~yccs t l ~ ( ' r . ( 4 ~ ~  :I I ~ t t r r  light or f01. 

this ln'otectiou of t h r  perrnt~ntwt s t ruc ture  i s  not a casual employ- 
~ n w t  :111cl is  IIIII ,  ill tlw g1wtw11 ( Y J I I ~ W  of 1111si1i(w, ti1ic1 tire \\Tori; 

~ n e ~ i ' s  Coli~pcwsntion Act applies to  :III illjury rcvxiretl by a .rro~,k- 
1 1 1 1  I t  I s : i ~ t i ~ g .  .7t111)1so11 I . .  Hosi ,~rr l  (~ I J . ,  : :S.  

.5. S e c t i o ~ ~  11 ( 1 1 )  of t l l c .  IVorklutw's ( 'o~npens:~t ion  Act ~rovitli~i.: t h t  
the ac t  sl~:ill not : ~ p l ~ l y  to c;isn;~l t w ~ l o y t w .  is  I I O ~  totally rry,n,sl1:tIl( 
to section ? ( I ] )  p r o ~ i t l i ~ ~ g  for c a o u ~ ~ ~ c x ~ i s : ~ l - i o ~ ~  for  n n  injury t ( 6  ; I I I  

employee while "in the  conrse of the  trntl(., 1111sinc::s," el(.., : L I I I ~  rill 

cmiployc>e is  entitled to  compensatiol~ e w n  if the  ~ I U ~ ~ I I ~ I I I ~ ~ I I ~  i-: 
c:lsn:ll if Ilr is i ~ ~ j u r r t l  in tiw ( * o n ~ . ~ o  of tlic. t ~ , : ~ t l ~ . .  I,uui~lcw, vtc.. 
l l~ id .  

(;, t T ~ ~ i t v  tlie 1 + 1 I i w l  khn lhy t~ r s '  1~ittI)ility Act : i l l  w ~ ; j l o y t ~ ~  11ot c1111y 
: Iswmrs  thc. ort l i lx~ry rislts of his cml~loymt~nt ,  h u t  also such rislts 
:IS :ire tint. to t l ~ e  (lefeud:i~~t 's  ~tegligel~ce \ ~ h c n  thov a r c  o l ~ r i ~ ~ n s l y  
I < I ~ O \ V I I  a ~ ~ d  n l ~ ~ r c v . i : ~ t t d  11y Iiim. Tr i u f r cc  I-. R.  I { . .  5%). 
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.\TC)RTGAGEP I I  ~~- ( ' on t i~ t~ t cd .  
such resale i s  made ant1 110 i1dv;lnc.e bid i s  ~n;itle within t t t~ i  rliiys, to 
order the trustee or mortgagee to  ~ n : ~ k c  conve,wlic8c to t l ~ v  ] ) m c h : ~ s r ~ ~ ~  
upon llis paynlcut of t h e  :lmonnt of his hid. 111 id .  

::. IWiere thc  mnrtgtipor of l;il~tls foreclosed nlitler power of sale nir~ktas 
:in nclvnncc 11icl wit11i11 tt,n tl;iys f rcm tlic. tltltr, of the  anlc iiud n~nkt ,s  
the  rcqnired titymsit. :111tl the  clerk orders i1 res:rl(t, and tlle ~ i lo r t -  
gnpor 1)t~conies the  lil.<t ;ind l i i g h ~ s t  bidder :it t l ~ c  ~ w n l e ,  i i ~ ~ t l  t l l ~ .  
trustee and ccstui qltc trrlst give the mortgngor  rime \vitliin which 
t o  comply with the  bid :r~ltl t he  clerk tlors riot issue a n  order foi, 
tlie trnstt'e to  ~uiilie title to  the  purc*liitser in ;ic~:ord:lnce wit11 thc~ 
innntli~tory ],rc~risions of tlir stiitntt'. nntl th'rt~nftc'r t h ~  trusttscs 
files n petition for  tho w l r  of tile lnntl : Ilc,ld, nl1c11i the  land failing 
t o  bring the am(11111t of t he  iuortgige tleld nt  the s:ile ordered a f t w  
tliv f a i l u ~ ~ c ~  of tho mortgirgor to  comply with his bjd, t he  trustee and 
ccs.tttl q~cc, trickt by tre:rting t l~ t .  bid of t he  mortgi~gnr a s  n nullity 
ant1 by taking this ~n;rttc,~. c111t of tlic elrrl<'s lnlrids waived their  lien 
on thc  ;~ lnount  cleliosittd 1))- thc ~uortgiigor for  the  resi~lc~. and tho 
tl(,posit ill tlir' clerk's 11:intls is  s111,jrct to  ;ttt;ic.llrntwt 11y the (w t l i -  
t o r s  of t h e  mortgagor. Ib id .  

p Nettirtg .4sid,e Sa l e  fo r  Irrc.gllln?'ities 
I .  The  heirs a t  law of a decensed mortgagor nrc not 111w'lutIed in proller 

i n s tn~ ic .~s  from 11rinyi11g suit  to  retlec,m the mort$:nged lnntl on tht. 
~ r o u ~ ~ t l  tlrat the  sa le  \\.:IS not miltle in compliance with thc  tern].< 
of tllr Inortgnge e ren  though the  estate of t he  mortgngor was  insol. 
vent a t  t hc  timc of tile snle. .Ic.s.stcp 1:. Si.ron,  12:. 

2 .  W l w e  the  trustee i n  a deed of t rus t  proceeds to advertise and for($- 
d o s e  the  lnnd nncler the  terms of the i n s t r u i n c ~ ~ ~ t .  nncl upon r e q ~ ~ e s t  
of t he  t rus tor ,  c'ontini~es the  rille from (lay t o  day fo r  about ;I  

month in order t o  ~ i v t .  t h ~  frustor t i ~ n c  in which tt> r:iise the  Inoilry 
t o  pay off t he  lien. ilnd t h e  t r l ~ s t o r  is  ] ) r t w n t  at t he  t ime of tlw 
first continu:uice of t he  s:rlt, i111d a t  the  time of t h ?  actual  sale, ;ind 
wade no  objection thereto,  ant1 f ;~ i lcd  to raise the  bid within ten 
dnys. C. S., 2691, and thercs;iftc>r tlicl ~)nrc l~: is t>r  ;it tlic siile transf(.rs 
t o  a bona fide purchaser witllout ~ io t ice  : Ilc. l~ ' ,  the  trustcn is  
e s to~pe t l  :IS against  tlic bon:~ fide purcliiiser w i t l~ou t  notice to s r l  
u p  his  claim to the  Inlid on tlie grunnd.: of nlleged irregulari ty ill 
t he  foreclosure proceedings. I'hipps @. Il'untt. 'Wi. 

JIUNICIPAT, CORPOIIATIOSS (Escrc ise  of power of c d n e n t  dol~i: l i~l  s(\,& 
Eminent Domain ;  s ta tu te  enlarging boundaries of, see Sta tu tes  A n 1: 
venue of action agninst  ~unnicipcil officer see Yc'nu~ h 1) 1). 

Powers rintl E'm~ctions in General. 
d Pr i zn te  o r  (2~~8 ; - l ' z~b l i c  Pozaers 

1. Where  n city sells current to  colisunlers outside ]-he city and tllr 
i~moun t  of current so distributed i s  so small  t h a t  i t  d w s  11ot 
affect t he  necessity of enlnrging the city power p lant  in order to 
furnish  efficient service t o  i ts  own citizens, the  qner;tion of the  city's 
power t o  sell t h e  current to  outside consumers has  no determillative 
bearing on the  question of t he  city's author i ty  t o  enlarge the 
power plant,  and authority to enlarge such plant  is  implied f r o ~ u  
the  author i ty  to  constrllct alld maintain it. .IIe?abor.n v. Kinston, 52. 
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1. The  owiership  by tht. city of :I s t rer t  is  a prerequisite to the power 
of the  city to  levy nil :~ssei;sme~lt  for  stret,t inlprovcnler~ts against 
abutt ing owners therc~on. C. S., 270:3, and where the  ~ ) l a i n t i b  in a n  
;~ct ion  to  h a r e  the  street  assessments reuloved a s  a cloud cpon his 
title a1:eges in his coml~la in t  t h a t  the  s t r i p  of lnncl al(tng \vliicli the  
plaintiff's I a ~ ~ d s  a b ~ ~ t -  is  owned by him and not by the  city a s  a 
street ,  ;I tlcri~nrrer, tiled 011 tlie groulld t ha t  t hc  owner should h:lvc* 
proceeded uuclrr C. S., ell. 56, hy c~bjcctii~:: to the  ;~saes s~nen t  roil 
;it the tiin?, :ldllli~S t l i ~  p r iv i~ t e  o\vnershil) of the? ~ ~ r c w r t y ,  and will 
11or be sustnir~etl. h'fi7.d L'. l l ~ i ~ t ~ t ~ ) ~ - , S ~ l c ~ ? ~ ~ ,  3:<. 

2. Where the  plaintiff alleges n ctluso of :lction against  a ci ty for  tttking 
his lands aml demands cornl)el~s:ltion tliclrcfor, u recovery of tlie 
d i ~ n l : ~ ~ ~  -.n.oulcl e l~ t i t l c  t he  city to :~ssc'ss t he  rcluaiuillg l~ roye r ty  
of the  pl:~intib abutt ing tlie land cc~utleiuned for  street  i ~ i i l ~ r o r t ~ -  
mcnts. I b i d .  

1 .  The  1ir.n given t o  a city against  abutt ing owners for  s t ree t  improve- 
~ n c ~ n t s  is  n l i rn  upon the l~:lrticuliir land sul]c.rior to all others. 
C .  S., 2713, autl is not c~l~arjie;~l,le or co1lectil)le fro& other p r o ~ r r t y  
o f  tlic ownrr,  C .  S., 2716, aild ~ v l ~ c t e  the char ter  of tlie city creates 
tile lien fro111 the  conlnience~llrnt of the  inlgrc~verncnt work, nud 
~ r c v i d c s  tha t  t h ( ~  improvcmeut c l~ :~ r=cs  shnll continue t o  be a lie11 
a l fou th?  land ulitil fr l l l~.  paitl, tlle telr-j.c:ir s ta tu te  of limitations 
tloea not run  agtrinst the  city in favor of the  onmer or one cl;~inlil!;: 
11irtl1.r llim \vitl~olit uotice of t11e lien so lollg as the  lieu colltinues 
lry tl!c ~ ~ o i i p : ~ y l u c ~ ~ l t  of the  i ~ s s e s m ~ c ~ n t  lien so crratc%l. Statrs f ; i l le  1;. 

.J(,~~l;i~t.s, I q W .  

2. h s ta tu te  \vhich shortens the  t i n ~ c  \vitlii~i which a n  action niay bt, 
I~rc~nght  must give :L reasonable time fo r  tile enforcement of r ights 
:iCl'ccted thereby, a1111 cI i :~ l~tc~r  X i l ,  Public 1,aws d 1!l21, ( b )  will not 
:rl)ply to  I ~ a r  n niunieiy;~litg's riyllt to enforce ;lsstlssnlents fo r  
s t r t~c t  iilll)rovcnit~nts, t l ir  lieus for which hat1 attached hePore i t s  
1);rss;t:,'tS, tlle :let fai l ing to  give ;I rC:~sonuble time for tllc enforce- 
ruellt of the assessments by tlie city. IOid. 

3. A local s ta tu te  enncted fo r  ;I l i a r t i ~ u l n r  1n111licip;~lity is  intelliled to 
I)c exccytiontll and for  tllc benefit of such munic.ipality, and i s  not 
repr:lletl by tlie enactment of a gciierul statute,  and t h e  cl1:lrter of 
;I city ~nwvitling tii:~t asscssnlents for  street  improvenients shall 
rc,lnnin in fill1 force nud effect until fully paid, -governs tlie lia- 
bility of thusc i~ssessed thereunder ra ther  t han  general statutory 
provisions in regard thereto. I bid .  

12 Tor ts  of J I n n i c i ~ a l  Corl~orationa.  

a 1'01.ts C o ~ n ~ ~ i i f t r d  ill. 13,~io~cise of G'ot'ctw~re?ltc~I or Pl'ivute F1~11ctioti 

3 .  Altliougl~ a municipal corl~orirtion is not liable fo r  t he  negligence of 
i t s  cm])ltryees ill the discharge of a governmental function, i t  is  
li:ib!e for snc.11 nc'gligence in the  discharge of a private o r  quasi- 



INDEX. 

private function whic41 is cc~nfer~.ecl not l,rirnarilg or chiefly frolu 
considerations connocttd with the State a t  large, kbut for the privatt* 
ndrar~tage of the community incorporated thereill, but the rult, 
that  i t  is not liable for negligence in thil disch:~rge of a goverll- 
menti11 function has i l l1  t\scel~tion ill tl~c. case of the. l1ro11er mi1inrt3- 
nance and s n f ~  conditiolr of its streets. f f c ~ t ~ ~ i I t o r ,  1 7 .  /:ock?/ 11<111t~/. 
504. 

1. \\Tllere. in ill1 action agilinst ii c4t.v to rec~owr for i r  1)ersotlal illjury. 
the plaintiff alltlgcs t l ~ t  tllt: city ownc,tl its o\rn l~ower p1;111t nl~tl 
trir~ls~nission linos for the genrmtion and tlistrilmtion of current 
for its o \ ~ i l  use and f o ~  tlrv rise of intliritlni~ls fo13 protit, ant1 tlir~t. 
through its ('llllllO~(YS. it hat1 ctrrg n ditch : ~ n d  wirs laying ir c;rhle ill 
21 street for ccrl~tluctirig ~ I I ~ I ' ( W  for liglltil~j: the st-eet.  and that  the. 
c.abIt3 w i n  111111etl ;11o1rg tlw tlitcl~ 1 j . v  i~ 111ot1.1r vtxl~iclv wl~icll cansrtl 
the c'nbltl to rise 1111 out of the ditch wlic~r pulled taut, and t11i1t tht, 
plaintiff was i~ljurcvl 11y tllt~ ci~ble rising 1111 out cf the ditch \rl~cbi~ 
she was a t t e ~ n l ~ t i ~ ~ g  to c.ross the street, and that  tlwre \\.as no wi1r11- 
ing or notice that the street was in all unsafe contlition: f fe ld .  i t  

demurrer to tlie corul~lirint on the grouiid that i t  appears thereill 
tha t  the city was dischirrgillg ;I gorerninental fnr~ction is properly 
orerrnlrtl, the linllility of n city for in j~ i ry  c,a~~setl  by its n rg l igc~~t  
failure to properly ~ n a i ~ ~ t t r i n  its stret7ts and wurn of danger ill 
regard thwr to  being : u ~  esccption to the rule that i t  is not li:rl~l(, 
for negligence in the tliscl~arge of :I guvernmeiitrrl function, aud tht. 
tlecision of thc rluc,stion of n-hethrr in the i ~ ~ s t i l n t  c.:rsc the city w i ~ s  
discharging a ]~rir;rtc) or go\'cwrii~r~~rt;~l fulwtim is I I I IUCC(~SS: I I .~ .  
flumilton v. 7<ockl/ , I lo~ol l .  504. 

1. 77'hile the operatio11 of a t i l l i ~ ~ g  stutioi~ is I I U ~  ;I 1i11isi111ce pel. . Y ( .  i t  
]nil!. 1)cwnie so, and 2111 incorl~oratecl town has in the exercise of its 
iw!ictx power, C. S., 3 i T 2 ,  ' 7 T S i .  the nutliority to ygulute by o~.tli- 
nnnce the operation of ~ u s o l i i ~ e  fillil~g stittio~ls trithin its linliir 
n l i t~n  sncli ]rower is not cxrrciwtl ar1)itr:rril.v or \\.it11 nnjust tlis- 
crimin:rtiol~ in riolrrtior~ of rights guirrunttwl 11:: the State ; r i i t l  

L.'ecleral Constitutiol:~, ant1 h d d :  where the ru:~in rt:siclcntial sectioir 
of :in ilrcorpor;~tcd town is O H  onc sitlr of n riiilro,rtl truck rurlnil~g 
throng11 its center, r~nd tlic nliriu I)IIS~IICSS s e c t i o ~ ~  is on the othc,r 
side of the track, an ordi11n11c.e twluding thts op?ratioll of fillit~g 
stations in its twlrisive residential section is val:d, i ts provisio~ls 
i~pylying equally to all persons siinilarlg sitnatetl, and the ordi- 
nance applies to ir curb gnsolint. ])limp n'itllii~ th r  t,sclnderl i~ron. 
ll'nke Fores t  c. V ~ d l i u ,  8,:. 

(6 Po~tier to Iucur Indebtedness 

1. Where a city has acquired for municil)nl Uurposes a n  electric 11uwt~i. 
and light plant af ter  submitting the question to i1:s voters accord- 
ing to the provisions of its chi~rter.  the correspontling authority is 
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1. A nlotitru fo r  a bill of particulnrs is  atltlrcssrd t o  the i u h r r c l ~ t  g w e r a l  
Ircr\\t>r of the trial court  to regulate t11~ conduct of tr ials,  and n l l e ~ ~  
f ;~ i r Iy  cst.~~c.iwtl is  not :~plwalnhle. Cartcrct C o u ~ t i l  9;. Coizsfructw~t 
C ~ t ' p . .  4%. 

I'I~ISC'I1'AI, A i S l  ) . \ ( :EST ( I i ~ s u r a ~ ~ c c ~  i lge~its see I I I~ I I I . : I I I (~C  ; : ~ g r n t s  of 
c.orl:or:tti~u~s SIT ( : o r ] io~~~ t ions  G c ) .  

2. A 11rrso11 n.110 dcnls ~ v i t h  all agent \\.hose i~r~t l lor i ty  is hnow11 b>. 1l i111 

to lit, linlitctl must inquire a s  to  the  cstc'l~t of the agent's authorily 
if lie \vcmltl Irol~l t h e  l~rinri l inl  liable for  tlle net of tlw agent.  / ? r i d .  

13 Nature  and  IZstent of Liability 1111 Snl't'ty liontl.. 
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I'RIiYCIPAL AND SURETY L3 b-Conti?tued. 
t he  work, and the  surety on the  contractor's baud therein obligates 
itself to  11uy all sums "for which the  contractor is  li:~hle," tho 
contr:~ct and the  indemnity bond \\-ill be construed together to  
:~scertnin the  in tent  of the  parties. : ~ n d  the  expression "fur which 
the contractor i s  liable" i~ ic lcdes  within the  liab'ility of the surety 
the  I~aymeu t  of labor doue o r  material  fu r~~ i s l i e t l  sul)coutractors of 
tht. contractor, such snbcul~t rac ts  bring usual in work of this 
character,  ;rnd the  contract should be libel,nllg co~lstrocd. (:. S.. 
YS4Ci(v). OZ.~) . ) ILUIL  C. l v d e m ? l i t ~  CO., 736. 

c .  B o ~ d s  of I'rtbiic Offiiccrs autl .Lyt'?tts 
1, IYIiere tlio treusurt:r of a couuty embezzles funds  of a bauk uf whicll 

lie is  cirsliier imd uses tliem to covcr his embezzleu~er~t  of couilty 
funds  by paying a lawful obligation of the  county tliere\vith, the 
11;mk may trace and  recorer i ts  f u ~ ~ r l s  thus  yurloi~~ecl,  and  the surety 
u i ~  tlie bvr~d of the  county treasurer is  liable for  the  deficit thus  
c.rcatec1 in the, cou l~ ty  funcls. Il.ood ,I;. U ~ ~ i t l i ,  371. 

2. The  s ta tu tory  b o ~ ~ d s  rcqnired to be given by a sherill', C.  S., 3930, 
m:ty be put in evi t le i~w a s  tllungh they 11ad I)cieu writ ten a s  1)re- 
sc2ribed t)y s ta tu te ,  C. S., 324, aud \vhei.e suit  is  brought on oue of 
the bonils \ \- l~ich provides for liability if the  sl~criff  fail  to yrol~crly 
csecute ant1 rc turn  xll process, or p ro lwly  pay all  I U O I ~ C ~ S  rcceiwcl 
I)y him by virtue of i ~ n y  ljrocess, "aud i i ~  a11 things \yell ilnd truly 
:iud faithfully eseccte  t h e  said offce of sheriff," the  general uro- 
visioils oi' the bond a s  to t h e  sheriff's fa i thful  performance of tht. 
duties uf the offifice relate to the specilic obligations therein set  out 
;IS to  sorvicc imd re turn  of prvccss, and  neither tlie sheriff nor 
the  surc>ticss O I I  liis bunt1 is  liable thercon in :I civil action fur 
tlam:~gcs for :I i ~eg l ig t s~~ t  in jury  inflicttxd by :I prisoner lawfully 
intrusted to the  custody of t h e  she r ib  w l~ i l e  s11c1i prisoner was  Iln- 

Ia\vfully ~ternii t ted by fire shrriff to I)c a t  1;lrge : I .  a trusty.  hwtt011 
u. l V t l l i a m s ,  546. 

L'KOCESS. 
1: Scrrice. 

(1, Service o f  b'ureiyn Corporaliom through S c o ' e t u r ~  of S ta t e  
1. A summons served on the  Sevretnry of S t a t e  fo r  a forcigu cor l~ora  

ti011 tha t  :it the time had 110 I~roper ty  i r ~  11118 S t :~ t e  ;111d \\-as  lot 
doing bcsiness herein i s  a riullity, and  up011 m o t i o ~ ~  before the  
(-.lerli bf the  county \vlicrein judgment against  suc.11 cc~r l )o ra t io~~  
had  been obt i~ined by default ,  the  juclgmcllt is  l~~ 'o l rer ly  sc3t :isi(ltl. 
C .  S., 1127. ll-?~itc c. J.?1ntbw Vo. .  410. 

!I Proof of A'crc'ice 
1. A summuns returned by tlie sherifi sho\ving scrrict. is I I ~ ~ I U ; I  fm:i~- 

critlcncc tha t  i t  had  11ee11 served, but i t  i s  not conclusive, and t h ~ .  
~ ~ ) n t r a r y  may be s11o\vn by c l tv~r  :11i(1 ~ ~ ~ ~ e q ~ i i v o ~ . : ~ l  ~ ~ v i d ( m ~ ~ ( ~ .  J ~ I ~ O I I  
v. XclCc?t:ie, ;,SO. 

I'IiOFANE IAKGUAGl3.  
Elements of Offct~~sc* of Us i t~g  Purfarre I , ;~ l~gu :~g t~  (111 I l i g l~ t \ . a~ . .  

11 Public Iliylt~c.n!i 

1 .  Wherc  an  o\\-uctr ]]:IS 1)lottecl his lantls into lots with t l iv id i~~j i  streets 
and has  sold some of t l ~ c  lots, there is ii tledic7:~tiou to 1111. puhlii* 
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1. \Vllort. :I riiilroad c o m p n y  kuo\viilgly permits tlit~ 1;se of n pathway 
ttculss i t s  tracks by ])edrstrinns for years w i t h o l ~ t  objection, ant1 
t11cv1 tills ill tll(, t~.ii(.li wit11 (l ir t  so its l o  r11i11i1~ 11itf;llls \v111?1.e tllc 
11:1th\r:1y c'wsses the track, t111d a pedestrian in irttc~mptir~g to cross 
tl~ck t ~ ~ c . k  in tlre usual way stumbles in the loose di r t  ~ I I I ~  falls a~r t l  
is  i i ~ j n l w t :  Jfc ld ,  the f i ~ c t  that  such pedestrian \!.as a licensee of 
thc. cornj~rtny at  tho t i ~ i ~ e  tloes not prcrent  his rt'coverin:: damage's 
rcsnltinx f rom tht: active ntxxligence of the rai1rcr:lrl cwlnpany ill 
i i~c . r tv~sin~:  t l ~ c  11nm1.d. Joirfx  .I.. R. H., 1 .  
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INDEX. 931 

1 .  A ( . I ; I~ I I I : I I I~  i ~ s i i ~ l s t  the  Sta t (>  is  not clntitled to the recommendz~torg 
jurisdiction of the Supreme ('ourt upon ljetition presented to  i t  un- 
clcr thv ~i ror- i~ i t rns  of Const., Art .  IV.  see. 9, when no  qurstion of law 
is ~~rvscwtcvl 11y tlw f : ~ c t s  nllcacd in the  petition. Tl'arw11 11. S f a t r ,  
211. 
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11, s c ~ .  14, : I I I I ~  t i t  :I subsequc ,~~ t  s r s s i v ~ ~  : I I I  a c t  to riubmit t he  quur- 
tit111 of e ~ ~ l a ~ ' g i ~ ~ : :  tlw boundaries of the  town to the  e1ector:lte ot' 
the  tt,\vi~ is  ;11w l~asscvl i ~ i  conformity therewith,  aud  all a c t  is  
I:ltctr y:rssrtl : ~ t  ti115 S:IIIIC session of the  1.egislnture to makc the  
~ l c s c r i l ) t i r ~ ~ ~  I ~ O I . ~  tlc'filiitt: a11t1 t o  some esteii t  atltling a little> more 
terri tory I)t3?.on~l t111. la ter  boumlarics. cnch :lot illc uding the  origi- 
II:II I)ound:iri(-'s 111' tile town, i t  is  not n twssn rp  t h a t  t he  lnst  ac t  bo 
p :~ssc~ l  ill :~cc~~r t l i l :~c r  wit11 Art. 11. s w .  14, autl all electioli there- 
~uncler i s  ])rol)cr!y : i ~ i t l i ~ ~ r i z c ~ ~ l .  I ' c ~ ~ i l r r ~ ~ d  1:. 1{r!iso11, Ci ty ,  140; iVi.zn11 
,I?. .,I *sf1 fT!ll/,. 217. 

n General Rnlcs  
1. Oiily wl le i~  the  bod.\' of :I s t a tu t e  is  ~ I I I ~ ~ ~ M I ~ O L I S  arid i t s  u ieul~i r~g doubt- 

fnl :11:1y i ts  c;tl)tio11 bt\ referred to in i t s  interpretation,  and  the  
ctt l~tion 11i:ly iiot coiltratlict the  clear meaning of t h ?  words used in 
the statntt,, esl~ecially w l i c ~ ~  the  c t ~ l ~ t i o ~ i  hntl been made by com- 
mciltators a1111 not by tile 1,cgislature itself. D u ~  v. DUIIW,  933. 

2. 'I'he courts will eorrrct  :I clerical e r ror  appearing by reference t o  the 
formcr s ta tu te  ill tile ~ q ) ~ a l i i ~ g  o i ~ c  \ v l ~ t ~ i ~  i t  is pl:lin by construing 
the  two togrther t11:lt tllcl e r ror  was  111irely a clerical one and tha t  
to p e r n ~ i t  i t  to st;lntl would d e f e ; ~ t  the intent of the Leyislnture and 
to corrt)ct it n i i l  c.l(~r~rly carry  out  tho inttbnt ; and,  when necessary 
thc  : I I ~ P I I I ~ : I ~ O I ~ ~  1.t1fvrellcc 10  n section in the  f o r n ~ e r  s ta tu te  will 
be rt):l(l into tile sta111te in t l ~ e  ~1:ic 'r  of thc socticm specificnlly rc- 
fcrrctl to. ht. 1.. s i x m o w ,  OSi .  

:;. \Vllt>rc a n  : I U I ~ I I ~ I U ( ~ I I ~  to  our game l i l \ ~  ccmtcx~upl:~tes in express te rms 
thc~ con1i1111:111ct> of :L t ax  by the t legnrtme~tt  of conservation and  de- 
vc'Io])lne~~t fol- ~ I I P  r e l~nymcnt  of a sum of Illone::, in a certain 
i~moun t ,  to  111: ntlv:lncwl by the  S t a l e  Treasurer  ont cf  general funds  
for i ts  initi:rl csl)enscs, and  the atuendrnent repeals a section by 
refere~lce  to  1111rnlxhr t ha t  would defeat  this intent,  nnd by readiug 
in ;rnothrr st 'ct ic~~l of the  s:lme ac t  t hc  illtent \voultl be clearly en- 
f ~ ~ ~ , c c t l :  H d d ,  tllc~ t w o r  is  a clerical orie \vhich the  courts by iuter-  
l w t n t i o n  will c o ~ r c c t  so ils to c:;irry ont t hc  cnlearlp fspresserl intent 
of t he  Legisl:~ tnre. Ibid. 

I .  A p c ~ ~ a l  statntc! must be: str ict ly c o n s t ~ w d  ill favor of 1.11e one c11:iryetl 
with t he  ofl'c~>st> i t  has  created, mid i t  will not be e!llarged by con- 
struction to i l lc*l~~tlr  ofl'cnses not c1r:wly described, a n d  a l l  doubt 
will be resol\.rtl ill f a r n r  of t he  drfe11t1;lnt. S. v. Hzath ,  135; S. , I . .  
Ljctk,'ci., 578. 

1. Patent  er ror  in s ta tu te  a s  to da te  of election held mmateriai  all11 
I I I I ~  to :~ff(.ct validity of rlec8tion. Pculond ?:. Rr?laon Citlj, 140 
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S'IXEET RAILROADS 
R Operation. 

1 4 street  car  company oncbs no tlutv a s  a carrier to oue who intend. 
to take  the  ca r  a s  a passenger until  the prospective passenger has  r e  
c e i ~ e d  some recvgnition from the motorman in a n s n e r  t o  his signal 
for that  purpose, and where the evidence tends only to shorn that  
such person u a q  i ~ ~ j n r e d  by beinq struck by a n  automobile about 
sixty feet after t he  automobile had passed the  street  car  a s  thts 
pedestrian war  crossing from the curbing of a fifty-foot s t r w t  to 
the ca r  track. before d:rylicht, intendinq to hoard the  street  car. 

' i t  is  insufficient to be submitted to the jury a s  to the street  c a r  
company's liahilitg on the  question of neqligence and proximate 
cause, and a judgment a s  of nonsuit thereon a s  to the  car  company 
is properly entered: and ltrld i n  this case: the alleged breach of :I 

ci ty ordinance tloeq not a p p m r  to have Iwen a proTimate cansc 
Kciqer v Vt i l i t i cn  Co . 7% 

S17MJIOKS see Process 

STTPREJIE COURT w e  Sta te  E:. Appeal and 1':rror 

SURPRISE AND EXCUSABLE NEGLECT s re  Judgments K b. 

'I'AXATIOS (Jlnnicipal fiscal managrmrnt  nutl t:isntion see Rfnnicipnl Cor 
porationq I<: assessments for  pnhlic improvcm~nts  S ~ P  \Inniripnl Cor 
porations G ) .  

.\ Constitutional Rcquiren~ents  and Restrictions 

1. Where enlargement of city power plant is  fo be paid l o r  out of thv 
profitr thereof i t  is  not required that  the  question of enlargement 
be submitted to the  voters. dfezcbonz v. Kinston, 72. 

r* Ciwifnrm Ilule, Ad Valorem, and Clanripcation 
1. The power of the  1,egi~lati ire to  clarsify snhjects for t he  Imrpose o f  

taxation is  flcxihle, and the reasonableners of any elnsrification 
will generally Irc construed with rpferfnrt? to the  facts of the  par- 
ticular case, the  predominant limitation on the  power to  classify 
being tha t  the  claq~ifi tation must hc re:~sonnble and not arbi t rary  
m d  must rest upon some substantial tliffcrcnce between the  classes. 
and that  the burden must be equal upon all  in the same class, and a 
qpecial c1assific:ltion by s ta tu te  of who le~a le  grocers operating ;I 

cold storage chamlwr of some character for the  preservation of 
fresh meats, a s  distinguished f rom those who handle only canned 
meats not requirinq refrigeration, is  :I reasonable classification im-  
posing a n  equal burden upon a l l  of the  class, and is  ronqtitntional 
and valid. Prmisioyt Co. 9. Haxwell ,  661. 

2. While the provisions of Article V, srction 3, of the Constitution of 
North Carolina requiring taxes on property to  he levied by a uni- 
form rule does not e ~ p r e q s l y  apply to tn\c\s on tr;ldes, professions. 



1. A t a x  upon express coml)anitls of $15.00 per mile of tr;ick over \ \ .J~icl~ 
they operate in th is  State.  wlirn t he  11t.t income is siis per collt or 
Icxss, levied u ~ l d c r  tlie p rov i~ i tms  of s ta tu te ,  i s  valid under t he  pro 
v i s ims  of ou r  Sta te  Constitution. Art. V, see. 3, grol.iding t h t  t h  
Gener;~l Asseluhlg 11ii1y t i is  t r n d ~ s ,  l~rofessions,  f'r:~ncliisrs :in11 
income. P , ' . r p i ~ . ~ . s  .I,q(,~rq/ I - ,  l l f~ .r tcf~Zl ,  627, 

2. Where i\ s ta tu te  ii1111oscs ;I t ax  u1)on r s l l r t w  ct~ulp;ulic~s bnsctl nIloll 
the  milengcl of track it1 this S t a t r  over which they operate, levying 
:I t a r  of $35.00 per 111il(' w1it~11 tliv not income of ~ I I C  C U U I I I ~ I I I ~  is 
six 11rr w n t  or less. $18.00 n-htw the  net  income does not exceed 
(light pcr writ, and $21.00 1)rr ~ n i l e  \v11e1~ the  net  i~lcomc. c~sccctls 
r ight  per r rn t ,  i~ut l  t he  S t t ~ t e  1cHr.q the  minimum t a s  on a n  esljrcss 
COI I I~ ) : I I I~ ,  \vlii('l~ sues to recover the  ;~niount  so  l~ai t i ,  t he  q u e s t i o ~ ~  
of t he  ra t io  of the ~ O I I I P : I I I ~ ' S  net cxa r~ l i~~gs  in  this i ~ n t l  other Statos 
iit~cl the  amount of' the  net  i ~ i ( ~ o n i ( ~  i ~ r e  iu~nii~teri i t l  to  the  C O I I C ~ U S ~ ~ I ~  

21s to  w l ~ e t h i ~  the  t a s  i s  valid i n  tlw i11st:uit ciise, the t a s  levietl 
h t h g  constant regardless of ir~conue o r  t he  ra t io  between inti~rsti~tca 
und in t ras ta te  bus in tw,  mcl the  vwlitlity of t he  higher r a t e  of 
t a se s  levit~cl 1)y thv s t i i t ~ ~ t ~  is not tlirccttly presrnte~.!  for t l cc i s io~~ .  
IA i r l .  



3. \Vhc,rr. :I foreign rorl~ur:itioii 11:rs pait1 its incnmr t;ir  ill this Statct 
I I I I ~ C ~  the provis io~~s of :i v:ili(l statute, t~riilonce introdncrtl for thc~ 
pnrllosc, of sl~owi~tg' t11:lt in thr  instant (,use the st:itvte w:~s  u11co11- 
stitrit io~~nl in its opt1r:rrion i.s propcr1.v ~ x c l n t l t ~ l  whrw it is not 
rn:rtrri;~l or  relevirnt for thc. 1111r11ose. lOit1. 
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1. Section lti l '  of c11;lytt~r 345 of the l'ublic [,;I\Ys of I!)"), i n ~ l ~ o s i u g  :I t i ~ x  
oti those o l ~ c w t i n g  b r n ~ l c l ~  or c:l~ain stnres of fifty 'lollurs for  r;~c.l~ 
store> w l ~ t ~ r c  there is  more than  one store unil(71. the  same suycr- 
visiun, l t t i \ ~ ~ i \ j i c ~ e ~ ~ t  or o \ ~ ~ ~ c w l l i p ,  i s  a license t a s  for  the privilege 
of opertttiny cllain stores imposccl fo r  the  purposcJ of rilising reve- 
Ilue, :tntl i t  is  not :rn ud z: tr lo twt~ tils, i ~ o r  does i t  rmlc to regulate 
chain stores ui~cler tlic poiice l ~ o n e r ,  and  the t i n  is in nccurd wit11 
the fiscal policy of the  S t a t e  of r a i s i ~ ~ g  revenue fur  Stute purpostbs 
IJJ the  imposition of tilses 011 trades,  ~ r o f e s s i o i ~ s ,  f r i~nc l~ i se s  : L I N ~  

i ~ ~ c o m c s ,  and  lexving to  the  connties and mnnicip:~litic~s for their  
snl)port a d  ?:cllovc)~~, t n se s  011 reill a r ~ d  personal prop~rt?. .  Ten C'o. 
1 % .  dlnmoell ,  333. 

2. 111 order for  rt taslmyer tu ;~voicl the p i ~ y l u c ~ l t  of :I t i ~ x  ~ * l i l i l ~ ~ t \ d  11y 
him to  l ~ a v ~ !  l r t w  i l l e g ~ l l y  i ~ s s e s s r ~ l  by the  S t :~ t c~ .  h: tu~is t  cwmlrly 
nit11 the  p r w e d ~ i r e  provitlcvl in the  statute,  scctiun 464. ch:~pter  SO. 
Public I.it\vs of 1%7, and wh t~ re  the  s ta tu te  sprcifiw; t h i ~ t  Ilc iuust 
pay the  t n s  to t he  proper otficcsr : ~ n d  notify h i ~ n  ill \vrititlg t l~ i l t  ht, 
unys under protest, arid a t  any t ime within th i r ty  t l i~ys  d e u n ~ i d  i ts  
refmcl from the Stilte Commiss io~~er  ill writing. :ntd i f  not refuitdtd 
in ninety dnys,  I~ r ing  w t i o i ~  t o  r t ~ o v t ~  the  :uuoui t, the  remedy 
given i m s t  I J P  followed in  order for t he  t i~ spnge r  to recover t l l ~  
:IXUOUII~, and the  failure of the  t i npaye r  to niitkt! the d e n x ~ n d  rts- 
qnirrd nntil ~ ~ r n r l y  two y lv r s  : ~ f t e r  t l ~ r  ~ ~ n p u ~ c u t  of the t n s  is 



INDEX. 987 

3. Where a t a q ~ u y e r  has  11aid a t ax  imposed by s t a t ~ ~ t e ,  t 'ollo\\.i~~g slat11 
tory procedure, and seeks to recover the  amount so pnitl on tht. 
ground tlknt the s tu tute  levying the t n s  is  invnlitf, the bnrdcu ix 
npon liim to s h o \ ~  the i~~va l i t l i t y  of the  stntutc. J~,'.rj)w.~,v . I ! ~ ~ I I c ? /  r 
Mazwel l ,  637. 

Tl t IAL (Of criminal cases see ('riminal T.aw I )  

R Reception of Evidence. 

1. An objection to the aclluissiou of the testlluuny of a nitnebs will not 
1)e scstained on appeal where the same testimony has  been givr~ll 
by another \vitne':s without objection. A. 1.. Hall. (233. 

c2 1)-ith dratcal of I ~iconlpetoct  Es idencs  

1. The  trial  court has  the power to withtlraw incompetent evideuce from 
the jury and instruct i t  not to considrr i t ,  and where an  incompetent 
clucstion is  asked a witness over ohjcction, and the witness' answer 
is promptly stricken f rom the record by the court and the jury in- 
structed not to consider i t ,  a n  esceptiun thereto will not be sus- 
tained on appeal. It1 re lVill o f  Yelcerton, 198 S. C : . ,  7-16, cited and 
distingnishrtl. I,rcue 1.. I'nschnll. 30.2; K a l x r  2,. I ~ ~ t e r ? ~ a t i o ~ t a l  Rhor 
Co. ,  379. 

C Conduct and  Course of Trial .  
h dlatters of Procedure Within Uiscre t io t~  of l 'r iul  Court 

1. Where, in an  action in ejectment the trial  court  orders the defe i~d 
a n t  to file a hond conditioned for the  pa)luent of such sum a s  the 
plaintiff might recover a s  reasonable rent  for  the prolterty, and 
continces the case to  the  n r x t  term, the plaintitk's motion a t  t he  
call of the case a t  the succeeding term that  t l ~ e  t1cfr~nrl:tnt not Iw 
allowed to present hi3 defense because of his failnre to file the5 
bond is in effect a nlotioll tha t  defendant's nusner  be stricken fro111 
the record and judgment by default cntered, :rnd is addressed to t11e 
discretion of the  trial  court, and the refusal of such motion is nor 
reviewable on appeal. T c s a s  Go. v.  F'zic'l C o  . .I%! 

1 )  Case or Question from Jury .  
n h7onsziit (Judgment of nonsuit a s  bar to subsrquent a c t i o ~ ~  s re  Jutlc 

ments I,. A . ;  nonscit in criminal 'ascs see Criminal T A W  1 j : 
i n  negligence cases see  Negligence D c, Highways 1% j )  

I .  The  allowance of a motion as of nonsuit is  based upon purely s t :~tu  
tory grounds, and the requirements of the statute,  C. S., 567, must 
be strictly followed, and where the defendant fails  to move for 
jutlgnlcnt a s  of nonsuit a t  the c210se of the plnintiff's r\-irl~iirt., his 
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exception to t l ~ r  refusal of his motion therefor a t  the close of all 
the, e x i d c n t ~  is uot sutticient to present on appeal the question of' 
\\Lether upon a11 t l ~ e  evit1enc.r tlw plaintiff is entitled ti? recovw. 
lJf,trla~rd 1'.  lfonpitul, 314. 

2. 111 order fur ;I tlefend;l~~t to llnve i~ case3 revie\vel on appeal Cur 
i~~sufficieucy of the plaintiif's evidence, his motion as  of nonsuit 
must be rtm%ed a t  the close of all the evidence, ('. S., 567, or 11r 
hlloclcl ill apt time off'er a s1)eci:ll prayer for an instruction r l i rect i~~c 
:I rertlivt iu his favor. C. S., 565. L a m  v. I'usc.hu11, 364. 

::. PIIUII :I I I I ~ I ~ ~ ~ I I  as  of nonsuit, thtb evidence which makes for the plai~l- 
tiWs (:lain1 and nhich tends to support his cause of action, whether 
o#c~rcvl bj. the yl:~intiR or elicited from the drfen~lant 's witnesses. 
is ti1 be take11 and considered in tht: light most favorable to the, 
l)laintitY, and 11t: is entitlcil to the b,enefit of tvery reasonable 
inte~ldment tl~rtreof and every reason:~hlt> inferenc!e to be tl!x\vl: 
t l~ert~from. .\'(,/son c.  Ins. Cr)., 443. 

4. 111 order to reewer damages of defendant for the v ilful burning I#  
]~InintifYs h:lru : I I I ~  ~ ' o ~ ~ t e n t s ,  i t  is required that tl ,c evidence raise, 
~ n c w  rl1;111 a c ~ ~ l : J r t t l ~ r ~  or surn~isr ,  aud that i r  Iw now s~~l,st:lnti:~i 
~ I I : I I I  :I n ~ t w  w h t  illa. I ) <  I I I I ] ~  r. Nnow, 773 

1. A correct charge of the court UIIOII thc evidence in a case will I I ~ L  bcs 
held for error as  containing an  expression of opinion prollibitcil 
by C. S.. SG4, whcn llothing of this character a p p e u s  from a cart3- 
ful lwrl~s:~l of the cllnrge on appeal that could bias a mind of ortli 
~ r y  fir~nness tlnd intelligence. Iieller. c .  I~ '~r tx i f v re  Co., 413. 

1. IT'llerc the la\\ arising from thc, evidv11t.c introduce~l 11yo11 the trull 
of an action is simple iu its application u ~ l  not disputed, the tri:~l 
judge in his instructioi~s to the jury does not cc~lumit reversil~lc 
error in failing to go into great elaboration of detail when the jur! 
must have understood the application of the law to the t1vidrn1.1 
:wcl tht. issues. C. S., 364. !L'caslcu v. Ilzirioell, 18 

2 Wlilcrct the qucstion of proximate crlnse is essenti:.l and material. 
and arises from the evidence in an actiou to recover damugw fat, 

the negligent inflictiou of a perro~ial injury, the failcre of the tri:~l 
court to corrcotly charge the jury thercon is t\rrol:, and the omir- 
siou being to a substantial and material feature of the cause, thc, 
e l r f t~~~dnnt  is cntitlt~d to a new trial without having: made a speci:ll 
~ ~ ~ t l u c ~ s t  therefor, (1. S., 564, and where the judge of thc S u l ~ r i o r  
('ourt, npoll appeal from judgment of a murlici~~al court has reversrtl 
:111cl reln;~ndetl t11v c:iuse for such errur, upon appeal to the 811- 
I)IYWIV Court tht: judgment of the lowrr court v:ill I I~ ,  nfirmc~tl. 
Jlosx I . .  Brorru, 189. 

:(. A n  instruction which fails to explain the law if the facts should bt. 
found by the jury a s  outlined in the contention., of a party i h  

t.rroneous. G'~.cfrcs I . .  O'Cvonrror. 231. 
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I ,  11'cqrtest.s f o r  I ~ t s t r u c t i o i ~ s  
1. n .herr  evidruce is  properly admitted by the t r ia l  court  f ~ ~ r  i~ I.(,- 

strictetl l ~ u q ~ o s e ,  the objecting ],arty should, a t  the  t ime it is ail- 
mittrd,  ;I& the  court to ins t rcc t  the jury  tha t  i t  be considerecl onl] 
for the  llurposes for \vhicll i t  is  competer~t,  and a general esccq~tiol~ 
\\.ill 11ot bi* sustained. Rules 11f Practice in the Snprerue Court S o .  
21. Tl'ard r. IT'ayncscillc. 273. 

2 .  \Vlic~rc the  dt~f(~nc1ant has  llrivately reqnested t h r  count to g ~ r e  ( r r t a i ~ ~  
instrnctiolls. i1ud thi\  rrquebt is  orerlookcd by the  court  ill his 
(.hargc t o  tho jury,  and the  defendant fails  to call at tention to thts 
i l ia~lvertc~i~c~e, :In vsc+eption taken for  the  first t ime a f t e r  verdict i \  
too Inte. s l ~ d  will not  Iw c.onsidrrer1 on apprnl.  Kellcr v. F i c t  it i f i rvc  
Co., 413 

:(. \\'llt.rc~ tho vert1ic.t of' tllc. jury makes the  refusal of the tr ial  c:orlrt 
to give sljecial ilistrccTiuns requested immaterial ,  and  thc clinrxcx 
to t he  jury t:rkcn a s  a \\.hole is correct and  corers  all  material  
aspects of the law l~rc ,s rn t rd  by tlie evidence, and  the  issues snh- 
mittecl were prcrlwr and  tleterminative of the c30ntroversy, tlie re- 
fusnl t ~ )  give thc, rcqucuted instrnc~tions will not t x ~  held f o r  t,rror. 
.Vclso?r 1.. Inn. C'o.. 44:3. 

1. h vhargc, of the court  to  t h e  j u ~ ~  \\hich is  correct a s  to the duty of 
1111 t.u11do?rr to  furnish  an enll~loyee n reasonably safe l~lnct. to 
u o r k  it1 tlir r \ t lrciw of ortliiinry care, \\ill lint be held for  reversible 
cLrror, if the error,  if m y ,  is  ill t h ~  apprllant 's  favor,  or for  tlitl 
onli\siun of the \ \ o ld  "apl~rovecl" i n  regard to appliances "a]~l~rtrved 
;~n t l  ill gi~11era1 use," wlieu f rom the  entire charge and  the circuni- 
stwnrc~s of tho vase it allpcals t ha t  the  appellant has  not bee11 
l~rc~juclicrtl t l i c r r b ~  , tlic c ;~sc  h n ~  ing been fully and correctly de- 
termined u l~on  th(5 l)r incil~lr  of rrx ipsa loqnittcr. Eake r  1. In te l -  
tlntio)ial Shoe Co., 379. 

2 .  .I cliargr of the t r ia l  conrt  t o  the  j u r r  mill not he held for  reversiblts 
e r ror  \\lirn c u u s t r u i ~ ~ g  the charge a s  a wliolr i t  correctly gives t h ~ .  
law :~pl~lici?ble to t l i ~  evidence in the  case. P!/att v. R. R.. 397. 

1 Wlirre ;in i s w e  suhniittecl to  t h t ~  jury is  fairly determinative of t11v 
rights of the  l ~ i r t i e u  and ~ ~ r e s t > ~ i t s  all material  phases of t h e  con- 
trol-ers) fol t l i ~  i l r t r r ~ n i ~ ~ a t i o ~ ~  of' the jury i t  is  snfficirnt. K?rig?tt 
1 . .  Lrlc-(ark, 407. 

2 'L'ht. ~ u b m i ~ ~ i o n  113 thc trial coui t  to t l ~ r  jury of only one issue nil1 
]lot be hcld for  er ror  where t he  allpellant has  k e n  afforded ample 
o p l ) o r t u ~ ~ i t y  to present all his contentions. hot11 a s  to  lam and fact ,  
t l icrwnilrr  1T'ntc.r~ v. Tl'at~rn.  667. 

n Itevocation of T rcs t s  

a Volu?~tary  Trusts 

1. Where the  daughter of a Uritisli subject takes  property absolutel) 
from the  trustees under his will upon her  marriaee,  and marries in 
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'l'J{USTS D a-Co?!tinued. 
North Carolilia, esecutilig in this State n deed of settlemeut in 
trust, \\-ithout consideration, for beneficiaries of this State, upon 
certain contingencies : Held, the lex loci c o d r a c t r ~  governing the 
marriage settlement is that of Korth Carolina a r d  controlled bj 
the pro\-isions of our statutes as  to its revocation. C. S., 996, a s  
amended by Laws of lW29, UaclZae 2.. I l 'vrrst Co., '714. 

2 .  IYhere a \\-om:in receives 1)roperty \\-ithout rtt,friction from her father'r 
estate and execztes a deed in marriage settlement in trust without 
consideration, tlie deed is  a volu11tal.y trust in contemplation of 
C. S., 996, ns amended by the Public I.a\\-s of 1929. Ibid. 

3. In  order to come \\-ithin our statute governing the revocation of a 
~narr iage settlement made in trust, i t  is required that the trust be 
voiuntary, for the benefit of the trustee or some cne in esse with 
a future contingent interest limited to some one nut in csse or not 
determinable until the happening of a certain even;, and to revoke 
the deed of trust, if recorded, it  is required that the deed of revo 
cation b,e recorded : and Held,  where a woman esecr.tes a trust deed 
of settlement upon her marriage for the benefit of her children who 
may he born of the marriage, depending upon their reaching a 
certrrin age, the trust interest subject to be change11 by her duriug 
her life, after the birth of children, their interests d o  riot ipso facto 
become vested, and she may revoke the trust upon giving a sutticient 
deed to that eEcct and in compliance with the statute. Ibid. 

1:SUHY (Limitaticm of action for, see Linlitation of Avtions 15 c ) .  
A Usurious Contracts and Transactions. 

a Construction of Coutract or lransaction as  to Usury 
1. Usury is the titking, receiving or charging a greater rate of iuterest 

than s i s  per c e ~ ~ t ,  either before or after the interest may accrue, 
w11t.n knowingly done, and it  works a forfeiture of the interest and 
\\-lien tlie unlawful iuterest has been paid the debtor may recover 
twice the aruocnt so paid in a n  action in a cowt of competent 
jurisdiction. C. S., 2306. JlcNeill v. S'u{lys, 477. 

\'I:SUOK AND PUItCHASEIi-Sffixed chattels gassing with realty see Fix- 
tures A a ; purchaser bound by conditions in deed upon acc!eptance thereof 
see Deeds and Conveynnces C f 1. 

V15XUE. 
.\ Nature mt l  Subject of Action. 

b iictio?is .,lguinst Governmcntul Oflccra 
1. An action involving the oficial conduct of the otticcrs of a~ Incur- 

porated town in a certain county has its proper venue in that 
county, and where the town and others haye been made defendants 
the action is properly lwnored there from another county. Rolld v. 
Band;, 687. 

I: Iiesidence of Parties. 
u Venue of Actions Tl'htw Oue 1'at.t~ is ii'onresident 

1. The proper venue of an action by a nonresident plaintiff against a 
newspaper corporation with its principal office or p'ace of business 
in this State is in that county, and an action brought in a different 
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~ ~ ~ u n t >  in this Stat(. is  removable thereto 011 defendant 's  motion 
(lull  matlc, and  the  fact. so found by t h e  l o n e r  court a r e  not r e  
vienable on nl~peal.  J 1 ~ C u e  2'. Tlmcs-Vcirr Po., SO.'. 

\VlI'T'S. 
( ' l{c~laisites and  Validity. 

11 IIu(oyrclp11 ic 117ills 

1. I t  is  11c1t rcvluire~l by our  s t i ~ t u t c  thtlt o hologr:~ljllic will be dated  or 
tlttb 11l:tc;~ of i t s  esecntion staled t l~erc~in ,  autl where printed wortls. 
~u~rc~l i t tc t l  to the  snl~jec+nr:~ttcr of t he  paper-writing, a r e  found 
011 tht. 1r:IIwr used for the. puq>oses of 21 mill and the  writ ten pa r t  
c.lt.:11,1y i ~ n d  nnnlistakably dis11oscs of the  es ta tc  to designated 
~ K ' I Y I  11s :111(1 is i l l  t l ~ e  l~ : ln t l \ v r i t i~~g  of the  tcstator \\-it11 her  signature 
;~ftisctl. :111tl is  found nftc>r l w  drat11 on two unnttached sheets of 
l~a lwr  in a swled  t,ur-c:lol~e marked as l ~ e r  will, in a p1:lce where 
hor v:~lntlble ~lapc,rs \\-err kvpt by her,  ant1 thcse a r e  esta1)lishetl 
;IS :I fi~(:t I)!. tllc jtwy UIJOU suffi(.ient evideucc in such muttc'rs. 
1110 111.i11ttyl ~\.ol.(!s on  the I1;rllc.r a r e  rcg:~~dccl  a s  surplusage. and a 
j t ~ ~ l g n l c ~ ~ ~ t  Il t f lO\\-  s~ : s t : i i~~ ing  the entire \vritten 1):lrt a s  n valid holo- 
z r i~ l l l~ i c  will \\.ill IIC sustain('(1 on appe:ll in the  absence of e v i d e ~ m ,  
t ~ f  Pruutl o r  u~~tlcc! i n t l nc~~cc .  111, 1.c Il ' i l l  of Loir.~'cc~cc, 532. 

1.: I.:states :mtl Intc~rc~ats Created (Riqht  nf tleviscsc to mortgage I)rotjwt.? 
cleviwtl s w  A101.tcagcs F d ) .  

IJ E s t a l ~ ~ s  c~tirl I~1tocs1.s  C~ ' ca t td  
1. ( . ' o I J ~ ~  ~ , u i n q  a dcvise of l :~n( ls  t ~ )  111e t(zstator's three dnughtws by 

n;lmr f o r  lift ilnd a t  their  clei~th to the heirs of their  bodies in fee 
s i~n l l l~ .  forcvcr, t h ~  Inn11 to I)(. tlivitled equally between them a f t e r  
tltr tvstntor's cl(!ntll, \\.it11 fur thcr  provision tha t  if ei ther daughter 
(tic, \vithout :I living heir of 11r.r hody hcr  sha re  sl~oultl  be divided 
I ,~ t \ \ - c~ (n  all of tht. testator 's  cllildren then living, or  ha r ing  living 
isstitr: J lc ld ,  the  cc:ntrollil~g intcnt of the  testator  as not to give 
his t l :~ngll trrs :I fee-simlrlc estate iu the  lands devised, but a life 
t.statc1 n ~ l y ,  ant1 a t  the  death  of a daughter leaving two surviving 
(.l~i:tl~.cw, suc.11 chiltlwn t ake  a fee simple in their  mother's shnre 
its t c ~ ~ n ~ ~ t s  i l l  cBonlmon, ant1 the  ru le  in Shellcv's case does not 
;tt~,l,y. Uoyyc'lt c. V ~ u y l ~ a z ,  422. 

2 .  ,I Iwclncxst to t111. trstntor 's  wife of all his personal property to  have 
tho nsch ant1 1)cnt'fit of ns loug a s  she may l ire,  and in the  event t ha t  
she  tloes 11(1t use i t  a l l  "it i s  my wish and desire . . . t h a t  she 
give and  bvquc~atl~" ccrtnin sums to  dpsignated persons, without 
further rt>str:rint eit1lc.r by residuary clause or otherwise, passes 
the nlrsolute title to the  personal property to  the  wife who may 
~lisl~osrt  of tha t  ~'clmainini' a t  hcr  death  a s  she drsires,  the  wording 



of the testator's will b r i ~ ~ g  iusumcient to irupose a trust upon the 
property or to co~ltrol 1ir1 tlisposition thereof, and being merely 
r111 t . s l )~wsiol~ of his wish in rrgnrd tliert~to. Ui.co)~ z;. Hooker, 67:;. 

:;. Tlie tvatator, lano\ving tl~ts c~l~iltlren of his daughter were illegitimate, 
devised to his t1;~uglitcr :iftcr the life time of his w.fe, his lands to 
her if slit, re~uainetl uumarriecl but should she marry to her t\\w 
illegitinlt~te children the l~rocrrds  of sale of the land for equal 
clirision Iwtween them : f i e ld ,  the remainder to the* testator's said 
t\vo grundc.11ildrrn is construed to ascertain the testator's benerolent 
intent to take effect :IS an esecutory devise as  a Limitation after 
the nlarriage of the claugl~ter, and not roicl a s  being upon a condi- 
tion subscquent in general wstraint of marriage, iequiring no re- 
( ~ u t l . , ~  or :~ss?rtiou of (.l;liin to defeat the 11rior c ~ t n t e .  @inn c. 
1)oggctt. 706. 

1. I n  order for the rule in ~Yhclley's case to applj,  those who are  to take 
a11 estntt~ under a devise must do so in the character and in the 
quality of heir in accordance with the canons cf descent, and 
ullerf3. takiug a part of n clause of a will, the rule would be al) 
plicable, it will not prevail \rhea construing the entire clause the 
crident intent of the testator appears to the contrary. Doggett v. 
T7ctrig1~crrt. 424. 

\ V I T R ' E S S ~ ~ S - I I I I ~ ~ ~ ~ V ~ L ~ ~ ~ ,  see Evidence D f ;  Pririleged Cotrimunication set, 
Eridencc 1, t , :  right to question, a s  to belief in God see Criminal T.nw 
I, e 1. 

"\VORTHI,ESS CHl~2CIiS" see Bills :rnd Notes I f 


