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CASES AT LAW

ARGUED AND DETERMINED
IN THE

SUPREME COURT

NORTH CAROLINA

JUNE TERM, 1838
' (3 DEV. AND BATTLE)

E. L. & W. WINSLOW v. JOHN ANDERSON axp ALEXANDER
’ DUCKWORTH. .

Irregular J udgment—Retdrn Day of Writ.

1. Where a ca. sa. was issued from the Spring Term of a Superior Court
returnable to the ensuing Fall Term thereof, and was executed upon the
defendant within less than twenty days of such Fall Term, and the sheriff
thereupon took bond and surety from the defendant under the act of 1822
(1 Rev. Stat., c. 58, sec. 7), which bond was dated more than twenty days
before such term, and was conditioned for the defendant’s appearance “at
the next Superior Court of law to be held, etc., on the seventh Monday
after the fourth Monday of March next, then and there,” etec., and at the
next Spring Term, which sat on the sixth instead of the seventh Monday
after, etc.,, upon the defendant’s not appearing a judgment was taken
upon the bond against him and his surety: It 'was_ held that the judg-
ment was irregular, and that whether the bond was to be prepared by
the sheriff or the defendant made no difference, as the judgment takén
was against the surety as well as the defendant, and there was no default
of appearance according to the bond, and also that the words “next court”
would not control the specified time of the “seventh Monday after the
fourth Monday of March next.”

2. It seems to be a necessary function of every court, and particularly of a
court of the highest jurisdiction to which no writ of error lies, as our
Superior Courts, to set aside an irregular judgment, that is, one rendered
contrary to the course and practice of the court, at a subsequent term,
provided application for that purpose be made in proper time.

3. The Supreme Court will reverse a judgment of the Superior Court refusing
to act upon a discretionary power, where such refusal proceeds not upon
the exercise of its discretion, but upon the ground of a want of power
to act.

4. In general, judgment taken without service of process, signed out of term,
or by default before the proper period of the term, are irregular.

5. Whether it is the duty of the officer or the defendant to prepare the bond
to be given for the defendant’s appearance to-take the benefit of the Act
of 1822 for the relief of insolvent debtors, Qu.?

1



IN THE SUPREME COURT. [20

WINSLOW ¥. ANDERSON.

6. The bond for the defendant’s appearance, under the Act of 1822, connected
with the execution, is in the nature of process to compel an appearance,
and the return day thereof must be certain.

7. If a judgment by default, interlocutory or final, be signed according to
the course of the court, then it is the judge’s judgment; because it is
entered according to his directions. And, although the former is always
under the control of the court, yet, from its nature, the court ought not
and will not interfere with the latter, that is, a final judgment after the
term at which it is taken.

8. Until set aside, an irregular judgment must, in general, be 'regarded as a
subsisting and regular judgment as to all the world.

9. The cases of Crumpler v. The Governor, 12 N. C., 52, and Bender v. Askew,
14 N. C., 150, approved. )

E. L. & W. Winscow obtained a judgment in the Superior Court of
Cumberland against John Anderson, on which they issued a capias ad
satisfaciendum tested on the sixth Monday after the fourth Monday of
March, 1836, and returnable to the next term of the court, to be held
on the seventh Monday after the fourth Monday of September, 1836,
those being the days on which the Spring and Autumn terms of that
court, respectively, begin. The writ was delivered to the sheriff of
Burke, who executed it by arresting Anderson on 9 November, 1836,
The sheriff, however, did not imprison him, but discharged him under
the Act of 1822 (1 Rev. Stat., ¢. 58, sec. 7) on his giving a bond pre-
pared by the sheriff, with Alexander Duckworth as his surety, bearing-
date 9 October, 1836, and with condition for the appearance of Ander-
son “at the next Superior Court of Law to be held for the county of
Cumberland on the seventh Monday after the fourth Monday of March
next, then and there, ete.”” The ninth day of October was more than
twenty days before the term of the court to which the writ of execution
was returnable; but the ninth day of November was within twenty days

of that term.
( 3 ) The sheriff returned the execution and bond to the Spring

Term, 1837, of the court, which began on the sixth and not on
the seventh Monday after the fourth Monday of March; and at that
term, upon the failure of Anderson to appear, the plaintiffs took a
judgment by default on the bond for the penalty, to be discharged by the
payment of the execution debt and costs. On the next Monday, that is
to say, on the day mentioned in the condition of the bond, Anderson,
believing that to be the court day, attended at the courthouse for the pur-
pose of taking the oath of an insolvent debtor, but found that judgment
had been taken against him the preceding week, at which time the
court sat. The foregoing facts appearing upon the record and by affi-
davits at the next term of the court, which was held in November, 1837,

2



N.C.J] - JUNE TERM, 1838.

WINSLOW ¥. ANDERSON.

before his Honor, Judge Bailey, the defendants Anderson and Duck-
worth thereupon moved the court to vacate the judgment rendered on
the bond at the preceding term. But his Honor, although he thought
the judgment both erroneous and irregular, refused the motion, as he
conceived that the Superior Court had no power to correct the proceed-
ing on motion, but that it could only be done by ert of error. From
that decision the deféndants appealed. *

Caldwell for defendants.
Strange for plaintiffs.

Rurrin, C. J., after stating the case as above, proceeded as follows:
With any terms which his Honor might in his discretion have imposed
"as a reasonable condition of vacating the judgment, this Court would
have as little inclination as it has authority to interfere, and we wish
it further understood that if the Superior Court had refused the mo-
tion upon an exercise of its discretion, we should not undertake to revise
it here. But the record conclusively repels a presumption of that sort,
sinee it explicitly states that the proceeding was irregular, and conse-
quently ought to be corrected, and would have been corrected but for
the want of power in the court to do so on motion. Our attention is
therefore confined to the questions intended to be presented upon the
record, which are, whether the judgment was irregular, and, if it be,
whether the Superior Court had the power to set it aside on motion.

An irregular judgment is one rendered contrary to the course
and practice of the court. (4)

We take it that this was an ex parfe judgment by default,
signed in the office for want of an appearance. So much is to be implied
from the nature of the proceeding itself, and from the course of all the
courts of the State. But in this case the presumption is established by
the declaration in the record that the judgment was irregular as well
as erroneous; for a judgment rendered by the judge himself cannot in
a legal sense be irregular, however erroneous—since the course and prac-
tice of the court is established by the acts of the judge, and unless
prescribed by statute can be altered from time to time by him, Could
it then be regular in the course of any court to take, without the actual
interposition of the eourt, a judgment for the nonappearance of a party
on a bond, when the judgment was taken on a day prior to that pre-
seribed for his appearance in the bond? In general, a judgment taken
without serviee of process, one signed out of term, one by default, before
the proper period of the term, may be stated as well understood in-
stances of irregular judgment. Skinner v. Moore, ante, 2, vol. 138, It
is true, in this case no process is necessary under the statute, but judg-
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ment may be entered up instanter in case of failure to appear. But
certainly the failure to appear must be a failure to appear on that day
specified in the condition; for not appearing on any other day is not a
default within that bond. To take a judgment by default before the
day-is therefore the same as signing judgment at one court when the
process is returnable to the next, or without service of process at all.
It is said, however, that it whs the debtor’s own fault that the proper
period was not inserted in the bond, as it was his duty to tender the
bond ; and, further, that as he was bound by the terms of the instrument
to attend at the next term, he was obliged, at his peril, to take notice of
the proper time, and the particular day mentioned in the condition may
be treated as surplusage. In answer to this, it may be remarked, in
the first place, that it cannot be yielded to be the debtor’s duty to tender
the bond. He is certainly bound to tender the sureties; but, notwith-
standing the words of the statute, it may be incumbent on the officer to
. prepare the bond. If so, it was not the fault of the debtor but that of
the sheriff ; and the latter ought to be responsible—as, indeed, he
( 5 ) is—for discharging the debtor from custody upon an insufficient
bond, whether the one or the other was legally bound to prepare a
proper one. But, supposing it be the debtor’s duty, the judgment will not
be helped thereby. He may be arrested again on the original judgment,
or the sheriff may be sued ; but this judgment by default on the bond can-
not stand, because it is against both the debtor and his surety, and aceord-
ing to the bond there was no default on which judgment could be signed.
The surety was in no fault, and has a right to insist on the terms of his
contract; and this is his motion as well as the debtor’s. Neither can the
day. mentioned in the bond for the appearance be rejected, as over-
ruled by the words “next court.” In a writ the return day must be cer-
tain, and that specified would certainly control the general terms “at
the next term of our court, etc.”; and this bond, connected with the
execution, is in the nature of process to compel an appearance to an-
swer, and therefore seems to stand on the same reason. But if this be
not so, another insuperable difficulty in the way of the plaintiffs presents
itself in the fact that the plaintiffs themselves did not appear at the newt
term after the date of the bond to demand the debtor, and the process
and bond were not returned to the next term, but to that succeeding it.
If the particular day stated in the condition can be rejected and the
bond is to be read as stipulating for an appearance simply, at the next
term, that was in November, 1836, and the whole was discontinued, as.
the return was to May, 1837; in which case, also, the judgment by -
default is irregular. The Court, therefore, is entirely satisfied that the
judgment was irregular and unjust and ought in some way to be dealt
with so as to admit the defendants to be heard on the merits. 1f it
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were to stand, as to the surety, he would be fixed without laches and
against his contract, and, as to the principal; he would be deprived of
the benefit of the Act of 1822 by its express provision, although he be
an honest insolvent debtor. The creditors may undoubtedly have rem-
edy for their debt; but they ought not to get it in this short-hand way—
against the law, the course of the court and fair practice, and to the
prejudice of the legal rights of the other parties.

Of the power of the court to vacate an irregular office judg- ( 6 )
‘ment, no doubt is entertained by us. It has been exercised in
innumerable instances, for the purpose of jusfice, and to allow to both
parties the opportunity of being heard. It proceeds on the ground
that a judgment has been signed on the record, which was not in fact
the judgment of the court, which the court ought not to have ren-
dered, and which the plaintiff or his attorney knew the court would
not at all give or allow, or would not then give or allow. It supposes a
judgment, as respects the period and circumstances of rendering it, and
its conclusiveness on rights which have not been investigated, not only
without the authority of the judge, but against and in spite of his opin-
ion and will, as declared or evinced in the settled practice or, as it is
called, the course of the court. -If judgment by default, interlocutory
or final, be signed according to the course of the court, then it is the
judge’s judgment ; because it is entered according to his directions. And,
although the former is always under the control of the court, yet, from
its nature, the court ought not and will not interfere with the latter,
that is, a final judgment after the term at which it is taken. If the
judgment be taken against the course of the court, then it is in no sense
the judge’s judgment; and it belongs to him as a right of his own, to
make the record speak the truth, by vacating the entry of what purports
to be his act, but was not his aet in reality. It is incident also to his
duty of admlnlstermg justice between parties. It is true that, until set
aside, it must, in general, be regarded as a sub51st1ng and regular judg-
ment, as to all the'world. But any person affected in interest may claim,.
ex debigfo justicioe., the exercise of this power of the court to vacate a
judgment entered without an actual or implied adjudication; and this
motion was made in due time, being at the first court cfter the judg-
ment. The text writers are full of instances in which irregular judg-
ments by default have been set aside at a subsequent term. Tidd’s
Prac., 614; Bingham on Judgments; 21, 22. There have also been
many accordant adjudications in this State. Among them are the cases
of Crumpler v. The Governor, 1 Dev. Rep., 52, and Bender v. Askew,
8 Dev. Rep., 150. For the reasons glven this seems to be a necessary
function of every court. - Much more is it incident, from extreme neces-
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sity, to the court of the highest jurisdiction, to which no writ of error
lies as is the case with our Superior Courts of Law.
The Court concludes that the decision of his Honor is erro-
( 7 ) neous inasmuch as the Superior Court of Cumberland had power
to vacate the judgment in question, if lrregular; and as this
Court deems the same irregular and it was also so declared by his Honor
“on the motion before him, in the opinion of this Court the Superior
Court ought to have allowed the motion and set aside the judgment.
Wherefore, the decision of the Superior Court on the motion must be.
reversed with eosts and this judgment certified to that céourt, in order
that the said motion may be there allowed, and the entry of the judg-
ment against Anderson and Duckworth vacated.

Per Curiawm. Judgment reversed.

Cited: State v. Melton, 44 N. C., 427; Cohoon v. Morris, 46 N. C,,
220; Powell v. Jopling, 47 N. C., 401; Arrowood v. Greenwood, 50
N. C., 415; Griffin v. Hinson, 51 N. C., 156; Hervey v. Edmunds, 68
N. C., 245; Vick v. Pope, 81 N. C., 27; Perry v. Adams, 83 N. C., 269;
Henderson v. Graham, 84 N. C., 497 ; Gilchrist v. Kitchin, 86 N. C., 22;
Welch v. Kingsland, 89 N. C., 181; Moore v. Hinnant, 90 N. C., 166;
Williamson v. Hartman, 92 N. C., 242; Dobbin v. Gaster, 26 N. C., T4;
Bryan v. Brooks, 51 N. C., 581; State v. Swepson, 88 N. C., 589; S. c.,
84 N. C., 828. ' S

DeN EX DEM. DAVID MILLER ET AL. . ROBERT G. TWITTY.

Judgment on Scire Facias.

1. A scire facias to repeal a patent under the act of 1798 is to some purposes
a proceeding in rem, but when issued at the instance of a private indi-
vidual it is essentially an act of inter partes, and a judgment therein
vacating the patent will only bind those who are parties or privies.

2. A proceeding in rem which binds all persons is confined to the proceedings
of a court “‘exercising some peculiar jurisdiction which enables it to pro-
nounce on the nature and qualities of a particular subject-matter of a
public nature and interest, independently of any private party.”

( 8) -A parent for a tract of 220 acres of land in the county of
Rutherford was granted by the State on 26 November, 1789, to

David Miller, who conveyed fifty acres, part thereof, to Peter Mooney
“and afterwards devised the residue to John and Andrew Miller. At
« the March Term, 1817, of Rutherford Superior Court (but whether
before or after the death of Miller did not appear) James L. Terrill
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filed a petition setting forth that the aforesaid grant had been obtained
irregularly and fraudulently, without and against the forms required by
law to be observed in the entry, surveying and granting of vacant lands;
and that a subsequent grant had been made by the State to the petitioner
of a tract of 350 acres, comprehending the land contained in the former
grant, and praying that process should issue to Peter Mooney, the tenant
in possession of the land, or of a part of the land, covered by the grant
to Miller, and claiming to hold under the said grant, to show cause
wherefore the said grant should not be repealed, cancelled and vacated.
Upon this petition a scire facias issued, and Peter Mooney, having been
duly served with notice thereof, appeared and pleaded various pleas,
upon which issues of fact were joined and tried by a jury, and upon the
facts found by the jury the court decreed that the patent to Miller should
be annulled, repealed and vacated. A copy of the record of these pro-
céedings was carried by the said Terrill to the office of the Secretary of
State, where the same was recorded, and the Secretary thereupon noted
in the margin of the original record of the grant to Miller'the judgment
so rendered, with a reference to the transeript thereof in his office.
John and Andrew Miller, the devisees of David Miller, died and a
controversy arose between their heirs-at-law and the defendant as to the
right to the possession of the residue of the tract granted to David, which
had not been conveyed to Mooney, and thereupon this action'of eject-
ment was brought by those heirs. Upon the trial, the plaintiff having
exhibited in evidence the patent to David Miller as the foundation of
the title in his lessors, the defendant produced the record of the petition
and scire facias, and of the proceedings therein, and final sentence .of the
court, and entry in the Secretary’s office on the margin of the record
of that patent, and contended that by force thereof the patent was
_ annulled altogether, and therefore furnished no evidence of any ( 9 )
grant from the State. But his Honor held, and so instructed the
jury, that as the lessors of the plaintiff were neither parties nor privies
to the said petition and scire factas, they were not bound nor their
rights in any manner affected by the proceedings thereon. The plaintiff
obtained a verdict and the defendant appealed.

No counsel appeared for defendant.
Caldwell for plaintiff.

-Gasron, J., after stating the case as above, proceeded as follows:

The act of 1777, establishing offices for receiving entries of claims
for land and pointing out the mode of obtaining grants therefor, had
“declared that titles set up or pretended to such land, not obtained in the

- manner therein prescribed, or obtained in fraud of its provisions, should
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be utterly void. But in what manner or in what court the validity of a
grant might be impeached because of an alleged violation or evasion of
the requisitions of this act was for several years a vexed question.
It was indeed well settled that when a patent was exhibited in an
action- of ejectment or trespass as evidence of title and it appeared to
have issued in a case where the officers of the State had the authority
to make a grant, it could not on the trial be impeached by testimony
dehors the grant of irregularities in the entry, survey or other matters
preliminary to the issuing of the grant. Among other and perhaps more
conclusive reasons for this doctrine it was held to be dangerous to per-
mit a claimant to land under a patent, having every external solemnity,
to be surprised by objections which he could not reasonably anticipate,
of which the forms of pleading did not apprise him, and which he
might not be prepared to meet with opposing testimony. Therefore,
until the grant was declared void on a formal proceeding bringing its
validity before the court ex directo, it was to be regarded as authentic -
and congclusive evidence of all that it testified. But what was to be this
formal proceeding was by no means settled. Some suppe. ~ that it was
a fit case for an information, or a bill in equity, while others con-
( 10 ) 'tended that our courts of equity had no jurisdiction over the sub-
jeet. The former urged that the Legislature had expressly con-
ferred oh these courts all chancery powers, while the latter insisted that
from the purview of the statute organizing these courts it was apparent
that no part of the common-law powers of the chancellor was intended
to be delegated. In this state of things, the General Assembly passed
the act of 1798, the great purposes of which appeared to be to establish
a court with jurisdiction to examine into the validity of patents, and
to indicate the mode by which the State, proceeding ‘to vindicate her
violated rights, might cause to be vacated and annulled patents obtained
by false suggestions, surprise or fraud. By this statute, however, it was
further enacted that any ¢ndividual who mlght cons1der hlmself ag- .
grieved by such a grant might file his petition in the Superior Court of
the county where lay the land granted, with an authenticated copy of
the grant, briefly stating the grounds whereon the grant ought to be
repealed, and vacated, that a writ of scire facias should thereupon issue
to the person, owner or claimant under the grant, to show cause where- -
fore it should not be repealed and vacated, and that if upon verdiet or
demurrer it should appear to the court that the grant was made against
law, or was obtained by fraud, surprise or upon untrue suggestions, the
court might vacate the same, that an authentic copy of these proceed-
ings should be filed by the petitioner in the Secretary’s office and be
there recorded, and that the Secretary should note in the margin of the-
original record of the grant the entry of the judgment, with a reference
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to the record in his office. It was under these provisions of the act of
1798 that the proceedings were had which were offered in evidence by
the defendant.

It is very obvious that the judgment in question was at least erro-
neous. The case of Terrell and Alexander v. Logan, 3 Hawks, 319, has
established that the grantee, or those who have succeeded to ¢ll his rights
under. the grant, must be made a party or parties to the scire facias.
The cases of Crow v. Holland, Hoyle v. Logan, and Featherston v. Mills,
4 Dev. Rep., 417, 495, and 596, have settled that a junior patentee is
not, within the meaning of the act of 1798, a “person aggrieved” by the
issue of an elder grant, and is, therefore, not entitled to sue out
a scire facias to vacate it. But, however erroneous may be the (11)
sentence, it is nevertheless the final decree of a court, and if the
court had jurisdiction over the subject-matter of the decree, it must
receive all the respect which 1t could claim if exempt from every impu-
tation of error.

Perhaps it might be contended that the sentence was altogether null,
because on the face of the proceedings it appears that all the parties
necessary to-give the court jurisdiction over the subject-matter were not
brought before it. As this objection, however, has not been urged, and
as the determination of the case does not require a decision of this point,
we shall give no opinion upen it.

It is not on the ground of a want of jurisdiction that the plaintiff
resists the force of the sentence. But it is insisted for him that admit-
ting the sentence to have been pronounced by a court of competent
Jurisdiction, it is binding upon and between those only who were parties,
or who claim in privity with those who were parties to the suit in
which the decree was rendered. It cannot be denied but that, in general,
judgments are evidence as to the truth of the matter thereby decided
only between parties and privies; and the principle upon which this rule
is founded, that no man ought to be concluded by an inquiry in which
he could not interpose and had no means of vindicating his rights and
showing the truth, is so manifestly just and reasonable that exceptions
from it should be very cautiously allowed. One class of exceptions is
established upon the ground that the principle of the rule does not apply
to them. Thus a judgment against a tenant for life in a real action
will not, in general, bind the reversioner, because the tenant is seized
in his own right, and the reversioner has not the legal means to defend
that seizin; but if the tenant, when sued, pray the aid of the reversioner,
and. the prayer is allowed, the reversioner shall be bound by the judg-
ment, because he had the legal means to defend the tenant seizin. Har.,
462; Yel, 32. The present case certainly does not come within the
reason of this exception. The lessors of the plaintiff had no power to
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interpose in the proceedings on the scire facias, or to make any defense
whatever against it. Fhere is, however, another class’of cases which are
admitted to be exceptions from the general rule, viz., cases tech-

(12 ) nieally called “proceedings in rem,” or “against the thing,” in
which the judgments rendered are receivable in evidence against

all persons, as conclusive of the truth of what is therein declared. What
for this purpose are to be regarded as proceedings in rem has not been
anywhere precisely defined. It is obvious that all actions which demand
a thing specifically, if they can be called “proceedings in rem,” do not
therefore come within the scope of this exception, for certainly a judg-
ment in a real action or in an action of detinue is not evidence of the
right of the matter decided against strangers to such actions, although
the judgment is for the thing demanded. A text writer of great respect-
ability, if not with absolute accuracy, yet with a near approach to it,
has upon a view of all the authorities confined this exception to the
proceedings of a court “exercising somt peculiar jurisdiction which
enables it to pronounce on the nature and qualities of a particular sub-
Jeet-matter of a public nature and interest, independently of any private
party.” 1 Star on Evi., 241. He considers the exception as founded on
two eonsiderations: first, that it is essential to the efficacious exercise of
such a jurisdiction that its judgments should be binding on all other
courts and in all cases, becatise none of these courts can see whether the
proceedings were regular and according to the usages and rules of the
special tribunal or not, and, secondly, for that in general all persons
interested in such proceedings in rem may usually be heard in assertion
of their rights. Ibid., 240, 241.  To us it seems that the proceedings in
guestion are not brought within the operation of this exception thus
understood. They are the proceedings not of a court of peculiar juris-
diction, whose usages and rules are unknown to the common-law courts
of the country, and acting on a particular subject of a public nature
independently of any private party, but the proceedings of a common-
law court acting either according to common-law usages or to rules
defined by the Legislature, upon a subject indeed of a public nature,
but brought before it by one individual seeking redress against another
for a private grievance in relation to that subject. The very court in
which the sentence was rendered 1s that which is to pronounce whether
. the sentence ought to bind those not before it when rendered—
(18 ) and the Court judicially knows that according to its nsages and
rules those not before it could not have been heard in assertion

of their rights, and if bound by that sentence will have lost those rights
without any opportunity of legally vindicating them. If it were dan-
gerous to allow such rights to be assailed where there might not be a
deliberate opportunity to defend them, it is abhorrent from justice to
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permit them to be annulled without any opportunity to assert them. If
the scire facias be, as certainly to some purposes it is, a proceeding in
rem, it is, nevertheless, at least when sued out by an individual, essen-
tially an action enter pdrtes. It is indispensable to the constitution of
the action that there shall be parties, petitioner and defendant. It can-
not be doubted but that the judgment rendered would have been a nullity
had there been no defendant brought before the court. The jurisdiction
is not derived, therefore, from the seizure of a particular thing, which
the court is to dispose of according to right as against all who may set
up title thereto—nor is it founded upon the peculiar qualities of the
subject which unfit it for the consideration of any but a peculiar tri-
bunal. It is not a jurisdietion independent of parties—but a jurisdie-
tion which cannot be called into action but through parties. In such a
case.to secure the bringing of proper parties before the court, and to
prevent the monstrous injustice of depriving men of their rights un-
heard, it must be held that the sentence does not bind strangers to the
action. Mankin v. Chandler, 2 Brock, p. 128.

This conclusion derives support, too, we think, from the special pro-
visions made by the Legislature in relation to the return of the judicial
proceedings into the Secretary’s office. It is required that a copy of
these proceedings shall be there filed and recorded in full; and the Sec-
retary is directed not actually to cancel the record of the grant, but
merely to note in the margin of that record the sentence of the court,
with a distinet reference to the full record of the proceedings on the
petition in his office. The object seems to have been to annex insepara-
bly the record of the sentence to the record of the grant—so that the
latter and all claims under it might be left to the operation, whatever
it might be, which the sentence on such a petition and between such
parties as are exhibited in the proceedings ought by law to produce
thereon. : ‘

It is the opinion of this Court that there is no error in the (14)
instruction excepted to, and that the judgment of the Superior
Court should be affirmed.

Prr CuriaM. Judgment affirmed.

Cited: Carter v. White, 101 N. C., 34; McNamee v. Alexander, 109
N. C., 246.
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HAUGHTON & BOOTH v. THOMAS H. LEARY.
Commencement of Swit—~Set-off.

1. The time of the commencement of a suit, upon a plea of set-off before and
at the commencement of the suit, is the time when the writ was sued
out from the proper officer, or filled up by the plaintifi’s attorney, and
not when it is delivered to the sheriff.

2. The only proper-plea of a set-off is one due before and at the time of the
commencement of the suit, because only mutual debts subsisting at the
time of action brought, as debts to and from the plaintiff and defendant,
can be set off; hence a plea of set-off in bar to the further prosecution of
the suit is not sustainable.

3. Generally where matter subsequent baré an action, it consists of some act
or agreement on the part of the plaintiff himself, as in the case of a
payment received after the action is commenced.

4. A tender and refusal after suit brought is, as a plea, no bar. However, by
the modern equitable practice, upon the defendant’s paying principal,
interest and costs into court, the plaintiff is laid under a rule to receive
it or proceed at his peril. But that has been confined to cases of pay-
ment, and has never been extended to a set-off.

Turs was an action of Assumesit to which the defendant pleaded a
set-off - First, before and at the commencement of the suit, and, secondly,
wn bar of the further prosecution of the suit.

On the trial at Chowan on the last circuit, before his Honor, Settle,
J., the defendant admitted that he was indebted to the plaintiffs in the
sum ‘of $310.63 unless he was entitled to a set-off upon the following
facts: The plaintiffs were indebted to one William Bullock and one
Thomas Gregory by negotiable notes, before the commencement of this
suit, in a larger sum than the amount of the plaintiffs’ elaim.

On 8 May, 1837, the plaintiffs called upon an attorney to issue

(15) a writ against the defendant, returnable to the next ersuing

August term of the county court. The attorney on that day filled

up the writ and left directions for it to be given to the plaintiffs if they

should eall for it. The writ, however, was not delivered to the sheriff

until 21 July following, when it was executed and returned to August

Term of the County Court of Chowan. The notes due from the plain-

tiffs to Bullock and Gregory were endorsed to the defendant on 8 July,

1887, for valuable consideration. The plaintiffs, the attorney and the.
sheriff all resided in the town of Edenton. :

Upon these facts, his Honor being of opinion that the defendant was
not entitled to a set-off for the notes, gave judgment for the plaintiffs,
from which the defendant appealed.

A. Moore and M. Haughton for defendant.
Heath and Kinney for plantiffs.
12
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Rurrin, C. J. In our opinion the defendant is not entitled to the
set-off under either plea. -The first is, that the notes were endorsed to the
defendant before and at the commencement of this suit. This is not true
in point of fact. The assignment was on 8 July and the suit, we think,
was comnmenced on 8 May preceding, on which day the writ is dated, and
as stated in the case, truly dated and filled up. The suing out the
writ from the proper officer, or purchasing it, as it is called sometimes,
is so universally deemed the bringing suit that no exception is recollected
by the Court. It is unquestionably so within the Statute of Limitations,
which uses the very words “that all actions shall be commenced
or brought within the time and limitation expressed, and not (16 )
after.” While the teste of the writ on the one hand is not the
commencement of the suit for the benefit of the plaintiff, so, on the
other, the service of it, or its delivery to the sheriff, or any such thing;
" 18 not requisite to the commencement of the suit for the benefit of the
defendant; but only getting the writ—impetratio brevis, Johnson wv.
Smith, 2 Bur., 950. There are many cases to that effect. The form of
pleading also establishes it. The constant form is, “that the defendant
did not assume within, ete., ante impetrationem brevis.” Why? Because
obtaining the writ, sealed and complete in form, is in fact and law the
commencing suit. If this standard were departed from it would be
altogether uncertain what would amount to bringing suit—a point that
cannot be remaining to be settled at this day. The plaintiff has pro-
ceeded on that very writ and brought the defendant into court under it
as the leading process in this action. Its date would determine the com-
mencement of the suit in reference to the Statute of Limitations, if the
defendant had pleaded it. For the like reasons it determines it for the
purposes of the present plea.

The second plea presents a question which is not so free of doubt. The
plea is not actio non; but that the plaintiff ought not further to prose-
cute his suit, because since the commencement of this suit the notes made
by the plaintiff were endorsed to the defendant. Nore of us remember
such a plea in practice; nor have we been referred to any such precedent,
or an adjudication giving color for it. The counsel for the plaintiff
relied entirely on a passage in a modern treatise, Babington on Set-off,
82; and insisted on the reasonableness and propriety of the plea. That
author does seem to suppose that a defendant may avail himself of a
set-off obtained after action brought by a plea in bar to the further
prosecution of the suit. But he eites no authority for the position. He
assumes that such a demand is a legal set-off; and if that be so, the
author infers that it must be pleaded in this form, because it had been
decided in the cases to which he refers that it could not be by way of
actio non generally, that is to say, in reference to the commencement of
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the suit, nor in the more limited form, “that the plaintiff before and at

the time of the plea pleaded was indebted.” That consequence is
(17) logical, if the proposition assumed be true;-but otherwise not.

Tt does not follow that it can be pleaded in this way because it
cannot be pleaded in either of the others; for it may not be a set-off
within thé statute, and therefore is mot pleadable in any form. Our
researches and reflections induce us to adopt the latter opinion. We
think it is not merely a question as to the proper form of the plea, but
that according to the prineciple of the statute this is not a set-off.

It was formerly held on demurrer in the case of Reynolds v. Beerling,
stated in a note, 3 T. R., 188, that the pled of a judgment, recovered by
the defendant against the plaintiff after suit, and before plea, was good.
Tt does not appear certainly, nor can it be collected from observations on
it in subsequent cases, what was the form of the plea. There is reason,
however, to say that it was actio non; because in no other case is there
an attempt to support the decision upon the ground that the plea was in
bar of the further prosecution of the suit. - The décision itself professes
to be founded on the authority of Sullivan v. Montague, Dong., 108,
which established as a general principle that acteo non goes to the time
of the plea. The inference is, that under a plea actio non it was
held to be sufficient if the demand of the defendant existed at the plea
pleaded. As an authority to that point, it is precisely opposed by two
subsequent cases. In Fwans v. Prosser,.3 T. Rep., 186, the defendant
had a set-off, which in fact subsisted before aetion brought, and so ap-
peared in the plea, but he pleaded it as one “before and at the time of
plea pleaded.” Upon demurrer it was adjudged against the defendant,
though he was afterwards allowed to amend by stating the set-off accord-
ing to the truth, as one “before and at the commencement of the suit.”
Before delivering the opinion, time was taken to look into the cases;
and Mr. Justice Buller, speaking for the Court, said that Reynolds v.
Beerling could not be supported in this point. In Hanky v. Smath, 8
T. Rep., 507, Lord Kenyon said, if the bill had come to the defendant’s
hands ex post facto, as after action brought, there would have been no
mutual eredit, and consequently there could be no set-off.

The observation is obvious upon those cases that there is not the

slightest intimation that the plea of set-off may be pleaded in bar
(18 ) to the further prosecution of the suit; and if there had been an

idea of that sort, it is difficult to suppose it would have been over-
looked, especially as it might have sustained Reynolds ». Beerling and
excused the Court in Evans v. Prosser from expressly overruling their
own decision, made four years before. But if either of those cases
turned on the form of pleading in Hankey v. Smith, which was on non-
assumpsit and notice of set-off, the remark of Lord Kenyon is general,
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that where the matter arises after action brought it is not a case of
mutual credit, within the act. - That observation seems to us to present
the question in its true point of view.

The statute was made to prevent multiplicity of suits. That is the
object of it. As the means by which that end is to be attained, it enacts
that where there are mutual debts subsisting between the plaintiff and
the defendant, “one debt may be set against the other.” The intention
was not merely to give the defendant the benefit of his debt in the action
brought against him, without putting him to the delay and expense of a
cross action. If it had been, then he ought to be permitted to plead a .
set-off acquired at any lime after plea pleaded, by way of plea since the
last continuance, as he would plead a payment made pending the suit.
But this has never been done; and the plaintiffs’ counsel admits that a
set-off accruing after plea carnot be pleaded puis darrein continuance.
We believe that is true; and it seems to furnish a strong argument
against this plea; for it is.in the nature of a plea since the last con-
tinuance. Why may not a plea of that sort be put in? Because no
injustice is done to the defendant by denying him the plea, since he
does not lose his debt thereby, but may recover it by action; and because
the statute did not mean that the plaintiffs’ action should be barred in
any case in which it was at first properly brought. This shows, as was
just said, that the scope of the act is not merely to dispense with an
action on the part of the defendant. What, then, is it? The great
purpose was to effect a liquidation of mutual debts, without resorting to
suits, not only by each, but by either party. The statute looks at the
balance as the debt; and therefore if one of two persons, having mutual
dealings, will sue the other, instead of exchanging discharges,
the party sued is allowed to set-off his debt against the other as (19)
a bar to the action. In other words, the plaintiff is made to pay
the-costs as a penalty for his wanton and obstinate litigation. But this
is applicable only where upon the state of facts both debts existed at the
time of suit brought. For in no other is a plaintiff to blame for suing;
and therefore in no other ought he to be barred or pay costs.  With this
the words of the act before quoted agree. “Mutual debts subsisting.”
Subsisting—when? Manifestly subsisting at a point of time when the
parties mutually gave credit—trusted to each other; and when, that is
to say at.the same point of time, the purpose of the act might be fulfilled
by satisfaction to each party without any suit by either. This must
necessarily be before and at the commencement of the suit. If it be
objected that this will exclude negotiable instruments from the operation
of the act, although held by the defendant at the commencement of the
suit, unless the plaintiff had notice thereof, the answer is, not so. Such
instruments are embraced in the act without doubt, whether the plaintiff
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knows or not in whose hands they are. The form of the security imports
an agreement by the plaintiff that the defendant might take it; and
when he sued, he either knew, or might have known by inquiry, that his
debtor was also. his creditor. Every debtor is bound to seek his creditor.
The plaintiff is therefore culpable if he sues when there is really no debt
due to him; and is justly subjected to the costs. But it is entirely the
other way when the plaintiff becomes the defendant’s debtor after he
brought his own suit. It is to be recollected that the only real subject of
controversy is the costs of the action; for the defendant has other reme-
dies for his debt. Why should the plaintiff be condemned in the costs,
or even lose his own costs? He could not before suit give a credit to the
" defendant for a debt which he did not then owe; and he did no wrong in
bringing the action; and he has done no act since to bar it. He has
therefore in justice and law as much right to the costs as to the debt.
Generally, where matter subsequent bars an action, it consists of some
act or agreement on the part of the plaintiff. himself, and is not consti-

tuted, as this is, by the mere act of the defendant. If the plaintiff
( 20 ) release the debt or receive payment after action brought, it may

be pleaded in bar to the further prosecution of the suit, if before
plea pleaded; or, if after, since the last continuance, technically. In
those cases there is judgment against the plaintiff for the costs, because -
it was his folly to extinguish his demand without receiving his costs.
But a set-off is not a payment; it is only made to amount to a satisfaction
by operation of law. Now, the law works no wrong, and therefore will
not deprive the plaintiff of the costs to which he was once entitled, and
in abandonment of which he has since done no act. The case resembles
that of a tender more than any other. If made before suit, it may be
pleaded in bar, and the plea supported by bringing the money into court:
The costs then are alone in contest; and if the full sum was tendered, the
plaintiff pays them, because his suit was unnecessary. But tender and
refusal after suit brought is, as a plea, no bar; because it admits the
~ necessity of the suit, as well as the justice of the demand, and the plain-
tiff ought therefore to have costs. By the modern equitable practice the
defendant in such a case pays principal, interest and costs up to the time
into court, and the court lays the plaintiff under a rule to take the
money, or proceed further in the suit at his peril. But that has been
confined to cases of the payment. of money, and has never been extended
to a set-off in actions—at all events, not in the stage at Whlch the ques-
tion is raised on this record.

Upon the whole the Court is of opinion that only mutual debts subsist-
ing at the time of action brought as debts to and from the plaintiff and
defendant can be set off. ‘Whether a debt from the plaintiff to the
defendant subsisting at the time when the writ is sued out, but becoming
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payable afterwards, and before plea pleaded, may be availed of as a set-
off by a plea to the further prosecution of the suit, is a question not
necessarily involved in this case, and therefore not decided by it.

Per Curiam. Judgment affirmed.

Cited: Murray v. Windley, 29 N. C., 208; Mizell v. Moore, id., 257
Thompson v. Red, 471 N. C., 412; Winningham v. Bedding, 51 N. C,,
127; Brumble v. Brown, 71 N. C., 516.

CAROLINE SAMPSON v. GEORGE W. B. BURGWIN. (21)

Bvidence—Judgment.

1. In an action by a negro brought to try his right to his freedom, if evidence
of his being reputed to be a freeman is offered, it is admissible to show in
reply acts of ownership inconsistent with such reputation.

2. A record of the county court stating that “upon the petition” of the master
“ijt is ordered” that the slave “be emancipated and set free from slavery”
is sufficient evidence under the act of 1796, Rev. ¢. 453, of the emancipa-
tion, without showing any petition in writing.

‘3. An order of the county court emancipating a slave under that act without
stating that the slave had performed meritorious services, is conclusive,
being the act of a court of exclusive jurisdiction, and cannot be im-
peached by evidence that the slave had not or could not have performed
such services.

Tris was an action of trespass vi et armis, brought by the plaintiff to
‘try the question whether the defendant had a right to hold her as a slave.
Before his Honor, Judge Dick, at New Hanover, on the last cireuit, it
- was admitted that the plaintiff was once the slave of the defendant, but
she alleged that the defendant, in November, 1809, procured her mother
and herself, then one or two years old, to be emancipated by the county
court of New Hanover, and in support of this allegation she produced in
evidence a copy of the record of that court in the following words: Upon -
the petition of George W. B. Burgwin,.ordered that a female negro slave .
. by the name of Marian, and her child, called Caroline, the property of
said petitioner, be emancipated and set free from slavery—the said
George giving bonds, ete.

The plaintiff proved by the clerk of the county court, who was in
office in 1809 and had continued so ever since, except during the years
1832 and 1833, that he had no recollection of ever having seen in his
office any petition in writing upon which the above order was made, and
that after the most diligent search he had been unable to find one. The
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plaintiff proved further, by several witnesses, that they had known her
from eight to twenty years, and had always considered her as a free
woman.

(22) The defendant then proved by the sheriff of New Hanover

that in the year 1820 he saw the plaintiff, then about twelve years
old, in the possession of the defendant; that he levied an execution
against the defendant, then in his hands on her, and sold her at the house
of the defendant, when one John R. London became the purchaser at a
fair and full price; that he afterwards saw the plaintiff in the possession
of the defendant several times, at his residence, eight miles from Wil-
mington, and that he never heard that she was free, or pretended to be so,
until about the time when this suit was brought. This witness also
proved that some time after the sale to London, as before stated, she was
levied upon by some person ag the property of the defendant, when Lon-
don interfered and claimed her as his property, upon which she was
released. This declaration of London was objected to by the plaintiff,
but was admitted by the court. The defendant proved, further, by a
witness, that in the year 1833 the witness was requested by the mother of
the plaintiff to become her security to the defendant for the hire of her
daughter, the defendant; that he became surety as requested and after-
wards paid the money to the defendant. This evidence was also objected
to by the plamtlff but was admitted by the court.

His Honor, in charging the jury, told them that it was 1ncumbent on
the plaintiff to show that she had been emancipated in the manner pre-
scribed by law; that she must show that the defendant had filed his
petition in Writing alleging meritorious serviees on the part of the plain-
tiff, and expressing a wish to emancipate her; that it was further neces-
sary for her to show that the court had adJudged that she had performed
meritorious services, and had given license to the defendant to emanci-
pate her; that the'law would then presume that she was emancipated. -
His Honor further told the jury that there was no evidence that any
written petition had been filed by the defendant, and consequently no
evidence of its eontents; neither was there any evidence that the county
court of New Hanover had passed any judgment that the plaintiff had
performed meritorious services; that the court was not bound to presume
from what appeared on the record of the county court that a written

petition was filed by the defendant expressing a wish then to
(23 ) emancipate the plaintiff; nor that the county court had adjudged

that the plaintiff had performed meritorious services, particu-
larly as it appeared in evidence that she was not more than one or two
years old when the record was made, and could not have performed such
meritorious services as the law required. The jury found a verdict for
the defendant and the plaintiff appealed.
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Devereux & Strange for the plaintiff.
Badger and W. H. Haywood for the defendant.

Rurriw, C. J. It is unnecessary to say much on the objections taken
to the defendant’s evidence.” It was offered to repel the evidence of the
reputation of freedom given on the part of the plaintiff. If the plaintiff
claiming under a particular act of liberation from the defendant, of
record and of recent occurrence, being within the lives of these parties,
could offer evidence of reputation—of which we do not stop to inquire—-

- such evidence might be met by the proof of acts of ownership inconsist-
ent with the reputation and accompanied by declarations and claims of
title by the defendant and others claiming on-his title. The evidence of
the sheriff might have been proper for another purpose, even if the
plaintiff had been in legal form emancipated. She was sold under execu-
tion against the defendant, and doubtless that sale would pass the title
to Mr. London if the defendant were unable to pay his debts at the time
of the emancipation, in the same manner that any other voluntary eon-
veyance is void against creditors. In that case the plaintiff would be the
slave, not indeed of the defendant, but of London; and therefore could
not bring this or any other action. But it does not appear that any such:
view as this was taken on the trial; and no doubt the evidence was
directed to the other point; as to which we think it proper as evidence

- in reply. '

But upon the principal question in the case our opinion differs from
that of his Honor. We think the transcript of the record of the county
court, which is set out in the exception, is evidence of an actual emanci-
pation of the plaintiff, provided her identity and that of the defendant
with the supposed subject and actor in the county court be estab-
lished. It purports to order that the plaintiff, in presenti, “be ( 24 )
emancipated and set free from slavery,” and to be made on the
petition of the defendant, then the owner of the plaintiff. The objections
taken to this, as an act of emancipation, are that there is no adjudication
of the court that the plaintiff had performed such services; that, being
proved on the present trial to have been in November, 1809, only two
years of age, it is apparent that the plaintiff could not have performed
such services, and that the court did not and could not adjudge that she
had; and that the order was inoperative unless there was a petition in
writing of the defendant alleging such services of the plaintiff and ex-
pressing a wish then to emancipate her.

Tt may be assumed—and indeed we think properly—that there was no
evidence of the existence of a petition in writing, or consequently of its

- contents; as a record is proved by itself, and by nothing else. But the

law does not require a petition, as it appears to us. Emancipation is the
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act of the master, by which he renounces his right to the serviees of his
slave, and sets her free from him. Any act which purports to have been
done with that view would, upon common-law prmmples suffice; and in
favor of liberty the intention might be inferred from slight aets. The
Legislature has, however, upon a ground of public policy, interposed in
restraint of the power of the master. It is, perhaps, a matter of doubt
in the construetion of our statutes whether the owner of a slave may not
emancipate without the leave of the court, so as to be an effectual renun-
ciation of his own dominion, although it may be a forfeiture of the slave
to the publie, and the proper authorities may seize and sell it. That
seems to have been the law, at all events up to the year 1796; and per-
haps is not altered by the act of that year. But supposing any attempt
of the master to liberate a negro to be void, even as to himself, unless it
be done in the mode prescribed by the Legislature to vest in a liberated
slave all the right and pr1v1lege of a free-born negro, it yet remains to
be inquired what mode is prescribed by the Legislature. Upon recurring
to the statute it is found to be silent as to the means or manner of eman-
cipation, so far as respects the agency of the owner, except only that
such “liberation shall be entered of record.” Neither a previous

(25 ) nor subsequent deed or writing of emancipation is requisite; nor is
a written petition to the court for a license mentioned before the

act of 1830. The only memorial mentioned in the act is the record—the
‘usual, indeed indispensable, memorial of whatever is transacted in a-
court of record. It is convenient and orderly to put into writing a
statement of the facts upon which the court is asked to act,and to pray
specifically for the order the court is asked to make. It is useful to
restrain attempts at imposition, and also to identify the parties. But so
far as regards the form which an act of emancipation by the master is to
assume g0 as in striet law to be valid, there is no regulation whatever in
the statutes. It may be by petition, by deed, or by bare writing, or it
may be oral, only it is to be recorded, whatever it may be, and that is to
perpetuate it. It seems to be supposed that a petition of the owner is
requisite, otherwise the act of emancipation is not his, but altogether
that of the court. But that is entirely a mistake. The petition is only
one mode of showing the consent of the owner.. The record, the entry of
what he sald and did in-court, is another mode equally exphclt with the
other, and of precisely the same grade as evidence. The only difference
is that in one case the petition shows his act only, and the minutes show
that of the court; while in the other minutes state both what he did and
what the court did. Here, their united act as appearing of record, and
admitting of no contradiction, is expressly an immediate emanecipation
“of the plaintiff. If the record does not speak the truth the court in -
which it is can alone make it do so. It imports verity upon the trial of
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an action of trespass between these parties, and while it stands cannot
be construed into less than a liberation of the defendant’s slave by license
of the court, granted at his instance.

We are also of opinion that its efficacy is not impugned by its
silence as to meritorious services, and that it cannot be impeached by
presumption or evidence that the plaintiff had not, or could not, perform
them. The acts of a court on a subject within its jurisdiction are pre-
sumed to be right, and that presumption cannot be contradicted when
the court is one of exclusive jurisdiction, whose judgments are not sub-
ject to revision. Such was the county court when this transaction
took place. The law forbade it to allow emancipation, except (26)
for meritorious services. If the court corruptly granted the
license in an improper case the judges were punishable; but the act was
valid, because the court had the power. If it was done through error of
judgment it is still valid, because the law left it to the judgment of that
court. Had the record found the meritorious services, it is clear it could
not be disputed upon evidence in this cause. It is, of course, unneces-
sary that the record should state a fact, as the reason of the judgment,
which is not re-examinable elsewhere. There is little doubt that this
jurisdiction was often abused; and that for that reason it was estab-
lished, or rather transferred exclusively to the Superior Courts. But
while it existed it was exclusive, and the decision final. The Legislature
thought proper to entrust the public security thus far in the hands of
that tribunal, and the community was necessarily to abide by its acts. Tt
is worthy of observation, too, that the question is not raised between the
plaintiff and the public, although the latter alone has a right to complain
of a wrong decision obtained from the county court on this point. The
defendant ean no more complain of it than of his own act of emancipa-
tion; for it was at his instance the court was betrayed into the error.

Per Curram. Judgment reversed and a venire de novo ordered.

Cited: Stringer v. Burchem, 34:N C., 43; Allen v. Allen, 44 N. C.,
62; Craige v. Neely, 51 N. C,, 173.

A, BORDEN & CO. v. RICHARD SMITH ET AL. (27)
Execution—J ustice’s Judgment.

1. Where an execution upon a justice’s judgment is levied upon land, and
returned to the county court under the act of 1794 (1 Rev. Stat., c. 62,
sec. 19), it is essential to the validity of the order, which the court is
authorized to make, to sell the land levied on, that the land should be
partlcularly described; and a levy generally upon the defendants’ “lands,”
without further specification or description, will not support such order,
nor the sale made under it.
3—20 21
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2. When an execution upon a justice’s judgment is levied upon land and
returned to the county court, and it appears that the defendant has not had
five days notice in writing, as reguired by the act of 1828 (1 Rev. Stat.,
c. 45, sec. 19), the court has no power to order a sale of the land levied
upon, and any such order will be entirely null, unless the defendant
appears and waives notice.

3. When a justice’s execution has been levied upon land and returned to the
county court, the plaintiff may apply to court and have a judgment there
rendered in his behalf for the sum recovered before the justice and costs,
under the act of 1822 (1 Rev. Stat., c. 45, secs. 8 and 9), and it seems that a
venditioni may issue upon such judgment to sell the land levied upon,
with a special fi. fa. to levy generally for any unsatisfied balance of such
judgment; but the power of the court to render such judgment and issue
fi. fa. thereon depends upon the fact whether a- levy sufficiently special
has been made, and also whether the defendant has had five days’ notice’
in writing before court, or has waived it; and if no such judgment has
been rendered, a writ to the sheriff commanding him to sell the land
levied on cannot have the effect of a fi. fa. -

Tur sheriff of Wayne County, at the February Term, 1836, of his
county court brought into court the sum of $437, the proceeds of the
sale of a tract of land of a certain Fennel Sauls, sold under sundry
executions; and therewith returned also the executions, and prayed the
direction of the court in the application of the money. The court made
an ‘order whereby it was to be applied in the first instance to the satisfac-
tion of such of the executions as purported to be venditionis issued from
the court upon levies made by constables under fi. fas. directed to them
by single justices, and the residue towards the discharge of a fi. fa.

issued from the said court upon a judgment therein, in favor of
(28 ) the plaintiffs. The fiers facias under which the plaintiffs claimed

the money thus made bore teste the third Monday, viz., 16 No-
vember, 1835, commanding the sheriff of the goods and chattels, lands
and tenements of Fennel Sauls, he cause to be made the sum of $500
which A. Borden & Co. had recovered against the said Sauls, by the judg-
ment of said court. Venditionis that claimed preference to this fi. fa.
were eight in number, of which two purported to be founded on levies
made on 14 November, 1835, and the others on levies made the 16th of
the same month. In the two first of these venditionis Richard Smith
was the plaintiff. In one the warrant was issued on 14 November
against Fennel Sauls and Jesse Smith, and a judgment rendered the
same.day for $81.60 in favor of the plaintiff therein. An execution was
thereupon issued immediately, which was returned on the same day
“Levied on cart, steer, household furniture and land.” Tt then appeared
that without any further proceedings an execution’ issued from the
county court tested third Monday of November, 1835, which recited
that an execution upon a judgment for $81.60, obtained by Richard
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Smith against Fennel Sauls arid Jesse Smith, had been returned to the
court by William Smith, a constable, “Levied on the lands of said Fennel
Sauls,” and therefore commanded the sheriff that of the lands and tene-
ments of the aforesaid Fennel Sauls, levied on as aforesaid, he cause to
be made the said sum of $81.60 and costs, and if a balance of said judg-
ment and costs remain due, then make the said residue out of the other
goods and chattels, lands and tenements of the said defendant. The
other judgment of Richard Smith was for $59.13, rendered on 14 No-
vember, against Fennel Sauls and Willis Pealer. The justice’s execution
was dated on the same day and returned forthwith, “Levied on land only.”
An execution from the court tested the third Monday of November there-
upon issued reciting the judgment and execution and that the eonstable
had returned on the justice’s execution aforesaid “Levied on the lands of
Fennel Sauls,” and commanding the sheriff that of the lands and tene-
ments of the said Fennel levied on as aforesaid he cause to be made the
said judgment and costs, with a similar command, in case a bal-
ance should nevertheless remain due, to cause the same to be (29)
made out of the other goods and chattels, lands and tenements of
the said defendant. The six other executions were issued on 16 Novem-
-ber, the day of the feste of the fi. fa. from the court, and were on that
day levied upon “land” without any further specification or description.
From the order of the county court directing the money in the hands
of the sheriff to be applied to the satisfaction of the wenditionis issued
upon the levies made by constables under the justice’s executions in
preference to the fi. fa. on the judgment obtained in court, the plaintiffs
appealed to the Superior Court, where, on the last fall circuit, before his
" Honor, Judge Dick, the order of the county court was modified so as to
confine the preference to those venditionis which purported to issue upon
levies made before the #este of the fi. fa. of the plaintiffs, and to direct
the payment of the residue of the money to the satisfaction of that fi. fa.
and the ether wenditionis pro rata. From this judgment the plaintiffs
appealed.

Badger for the plaintiffs.
J. H. Bryan, contra.

Gasron, J., after stating the case, proceeded as follows: The claims of
the two venditionis purporting to be founded on levies made 14 Novem-
ber will be first considered. Many objections have been made to the
regularity of these proceedings, two of which apply to both the vendi-
tionds, and are so decisively fatal as to render 1t unnecessary to consider
of the others.
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Executions on justices’ judgments corimand the officer to make the
money recovered out of the goods and chattels of the party cast, and for
want of goods and chattels to levy on his lands and tenements, and make
return’ of such levy to the justice. It is required that this levy shall set
forth “the lands and tenements levied on, where situate, on what water
course, and whose lands adjoining.” It is the duty of the justice to
whom such return is made to return the execution to the county court

with all the papers on which the judgment shall have been ren-
(30) dered, and the land so levied upon, or so much thereof as shall be

sufﬁclent to satisfy the judgment, shall, by order of the court, be
sold by the sheriff, and the clerk shall record the whole of the papers
and the proceedmgs had before the justice (see 1 Rev. Stat., c. 62, sec.
16) The plaintiff may also apply to the court to enter up a Judgment
in court for the amount of his recovery before the justice and the costs,
and on such judgment being rendered, if a sale of the lands so levied on
shall not produce a sufficient sum to satisfy the judgment and costs, the
plaintiff may sue out execution for the unsatisfied part thereof (see 1
Rev. Stat., c. 45, secs. 8 and 9). No order of the court and no judgment
was shown, and we are not at liberty to presume any other than that
which the writs issued from it necessarily establish. These writs which
are in the nature of wvenditionis recite that the executions from the
justice were levied “on the lands of Sauls” and command the sheriff to
sell “the lands and tenements levied on as aforesaid.” The command
thus far is inefficient, because it nowhere appears from the writ, nor
from any of the proceedings wherewith the writs are connected, what
lands and tenements have been so levied on. The authority of the court
in enforeing levies on executions upon justices’ judgments is special. It .
may order all the land levied on to be sold— or a part of it only—but it
can order none to be sold to satisfy the justice’s yudgment but what has
been levied on under the justice’s execution. The court in the first part
of these writs professes to execute this authority, and commands the
whole of the land so levied on to be sold; but the writs in no way show
forth or enable the sheriff to find out what is the land which he is com-
manded to.sell. Tt is manifest from the provisions above recited—
the specifications required in the constable’s return with respect to the
land levied on, and the order of the court thereon with respect to the
‘sale either of the whole of the land so levied on, or such part of it as
shall be deemed necessary—as well as from the very nature of the writ of
venditioni exponas, that it is indispensable to the efficacy of such a writ
that the thing to be sold should be set forth in it either expressly or by
reference to some matter of record. The sheriff owes active obedience to

the writ, but he cannot under the pretence of obedience do what
(81) it commands not. Where an order of sale has been regularly
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made of land levied on under a justice’s execution, that order effectu-
ates the levy by distinet relation to it. The sale when consummated
under the order takes effect as from the levy. The sale, the order,
and the levy are all constituent parts of a légal transfer—of the seizure’
and application of the debtor’s land to the satisfaction of his creditor.
The sale must correspond with the order, and the order with the levy.
What is there to show that the land sold, the proceeds whereof are the
subject of dispute, is that land which the constable had levied on under
Smith’s executions and which the court ordered to.be sold in pursuance
of such levy? It is impossible, we think, under this view of the subjeet, .
to allow a priority to these executions.

There is another view of the subjeet which, on account of the interest
of the question that it presents, we deem it our duty to notice, although -
it is not essential to the determination of the case. The act of 1828, c. 9,
sec. 6 (1 Rev. Stat., c. 45, sec. 19), requires, whenever a justice’s execution

. shall be levied on land, that the defendant shall have five days notice in
writing of the levy before any order of sale can be made, with a proviso
in case of concealment or removal from the county, or a residence in
another state, that a publication in some newspaper may, by order of
court, be substituted for such actual notice in writing. It is indispensa-
ble, we think, to the effectual execution of this legislative requirement
to hold that an order of sale, made without notice—unless the defendant
appear and waive notice—is altogether null. The sheriff may not be a
trespasser for selling under such an order, because he is always justified
in obeying a writ issued to him by a court possessing jurisdiction over
the subject-matter on which it acts; but the sale transfers no title to the
purchaser—the thing sold remains the property of the defendant, and is
liable to be seized, notwithstanding such sale upon a general fi. fa. of
one of the defendant’s creditors.. The notice of the levy required by the
act of 1828 was not given, and could not be given in time to support the
order of November Term, and the record does not show that Sauls
appeared at that term and waived notice. o

Our next inquiry with respect to the executions in favor of (32)
Richard Smith.is whether they cannot claim to bhe satisfied pari
passu and ratably with the fi. fa. from court in facor of A. Borden &
Co. We think not. When a justice’s execution is returned to court it is
in the power of the plaintiff, supposing the levy to have been sufficiently
special, to apply to the court and have a judgment there rendered in his
behalf for the sum recovered before the justice and costs, and we incline
to the opinion that upon a fair construction of the statutory provisions
ke may, after obtaining such a judgment, sue out a venditioni to sell
the land so levied upon with a special fi. fa. in case the amount of the
judgment and costs be not made by such sale, to levy generally for the
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unsatisfied part of the judgment. But unless a judgment be rendered in
court, if the recovery remain altogether a justice’s judgment, the au-
thority of the court extends no further than to enforce the sale of the
land levied upon by the constable. It is a general rule that an execution
cannot issue from any court but that in which the judgment has been
rendered ; and wherever a departure from this rule is authorized, it must
be confined within the prescribed limits. Besides, the county court
derives all its jurisdiction to act upon such subjects from the levy made
and returned to it, and the first step which it is authorized to take is to
order the land levied upon to be sold. We have seen that this step cannot
be taken without a notice to the defendant in execution unless he appear
and walve notice. If this be an indispensable requisite to the first
action of the court, it is necessarily prerequisite also to further action.
The court has no original authority to issue a fi. fa., but one dependent
upon and suppletory to its authority to sell what has been returned to it
as levied- With every disposition to view with indulgence proceedings
in which a strict adherence to form is not often observed, we must never-
theless be cautious in upholding those fundamental rules which the
Legislature has deemed necessary for the security of property. We are.
obliged, therefore, to hold these executions invalid as fi. fas.
If we are correct in the conclusion that the fi. fa. from the court has
priority over these two executions, there is no difficulty in assigning to
it a preference over the six other executions. These were issued
(33 ) on 16 November, the day of the teste of the fi. fa. from the court,
_ and were on that day levied upon “land” without any further
specification or description. No judgment nor order of court is shown,
nor notice to the defendant nor appearance by him, but writs issued from
the court on the same day, reciting levies “on the lands and tenements of
Fennel Sauls,” and following the language used in the executions in
favor of Richard Smith, which have been before examined.
It is the opinion of this Court that the judgment of the Superior Court
- of Wayne is erroneous, and that the whole of the money brought into
court by the sheriff ought to be applied towards the satisfaction of the
judgment in favor of the plaintiffs.

Prr Curiam. ) Judgment reversed.

Cited: Huggins v. Ketchum, post; Jones v. Austin, 32 N. C., 22;
Morrisey v. Love, 26 N. C., 41; Burke v. Elliott, id., 358; Hamilton ».
Henry, 27 N. C., 270; Presnell v. Landers, 40 N. C., 256; Powell v.
Baugham, 31 N. C., 153.

26



N. ¢] JUNE TERM, 1838.

MATHEWS ©. MARCHANT.

PENELOPE MATHEWS v. GIDEON C. MARCHANT.
Witness—Wall.

1. A “credible witness” to prove a nuncupative will, under the 15th section of
the act of 1784 (1 Rev. Stat., c. 122, sec. 2), means one who is competent
according to the rules of the common law; and if he be incompetent from
interest, such incompetency may be removed by a release.

2. A party cannot, by refusing his assent to a release or surrender tendered
by a witness on the other side, exclude his testimony. The depositing the
release in the clerk’s office will be sufficient to enable the witness to
testify. i

3. The case of Allison v. Allison, 11 N. C., 141, approved.
4. The case of Perry v. Fleming, 4 N. C., 344, approved.

Tuis was an issue of devisavil vel non, as to a paper writing pro-
pounded for probate as the nuncupative will of Penelope Mathews the
elder. Upon the trial of the issue at Pasquotank on the last
cireuit before his Honor, Judge Settle, the jury found a verdiet ( 34)
establishing the will, subject to the opinion of the court uponsthe ’
following facts.

Penelope Mathews, during her last sickness, duly made her will with-
out writing, and called upon a competent number of persons to bear wit-
ness thereto; it was reduced to writing in proper time, and all other
ceremonies which the law requires were duly complied with. The only
question presented to the court was whether the witnesses were compe-
tent.

One witness was admitted to be competent, but the other witness was a
legatee in the nuncupative will, but duly executed and offered a release
to the distributees, which they refused to accept, whereupon he delivered
the same to the clerk of the court, absolutely for their benefit. It was
admitted by the parties that if the legatee could in any way render him-
self a competent witness by any release that could be executed by him,
without the assent of the distributees, that such release should be taken
as executed. ‘ '

Upon these facts his Honor was of opinion “that although in a will of
real estate the competency of the witness is referable to the time of exe-
cution, and that policy would seem to require the same qualification in
the witness to a nuncupative will, yet it is competent in the Legislature
to prescribe different qualifications, and that in the proof of a nuncupa-
tive will the statute uses no language that does not apply to a witness
competent at common law.” His Honor, therefore, held that the will
was well proved, and the defendants appealed.
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The case was submitted without argument by

A. Moore for the defendants, and
Kinney for the plaintiffs.

Dantrr, J. The 11th section of the act of 1784 (see 1 Rev. Stat., ch.
122, sec. 1) requires a will of lands to be subscribed by two witnesses in
the presence of the testator, no one of which shall be interested in the
devise of the said lands. This Court determined in the case of Allison v.
Allison, 4 Hawks, 141, that a witness to such a will, who was interested

at the time of attestation, was Incompetent to prove the will; and

(35) that no subsequent release would render him competent. This

decision arcse upon the peculiar phraseology of the 11th section.

The 15th section of the same act (1 Rev. Stat., ch. 122, sec. 2) is couched
in different terms; it declares that no nuncupative will in any wise shall

be good where the estate exceeds two hundred dollars, unless proved by
-two credible witnesses, present at the making thereof. The section in
our act is mainly taken from the 19th section of the English statute of

frauds. That section in the statute of frauds declares “that no nuncupa-
.tive will shall be good, when the estate thereby bequeathed shall exceed
thirty pounds, that is not proved by the oaths of three witnesses.” This
statute having said nothing as to the qualifications of these witnesses, it

was afterwards thought proper to declare (Stat. 4 Anne, ch. 16, sec. 14),
“that all such witnesses as are and ought to be allowed to be good wit-

nesses upon trials at law, by the laws and customs of this realm, shall be

deemed good witnesses to prove any nuncupative will, or anything relat-

ing thereto.” This legislative interpretation is, we think, just such a one
as a court of common law necessarily must have put upon the section,

had the explaining statute never been passed. Witnesses, disinterested at
the tsme they are called on to prove the nuncupative will, must be con-
sidered to be “credible,” within the meaning of the 15th section of the act
of 1784, or in other words competent according to the course of the com-

mon law. We see nothing in the wording of this section (it being con-

fined to wills of personal property) to induce us to believe that the Legis-
lature intended to interfere with the rules of proof established at com-

mon law. The objection to competency on the ground of interest is re-

moved by an extinguishment of that interest, by means of a release.

And a party cannot, by refusing his assent to a release or surrender, -

tendered by a witness on the other side, exclude his testimony. 1 Stark.

on Ev., 125 126; 3 Term Rep., 27. The depositing the release in the
clerk’s office was sufficient to enable the witness to testify. Perry o.

Fleming, 2 Car. Law Repos., 458. We think, after the release given, the

witness was competent to prove the nuncupative will mentioned, and the

opinion of the court was correct. '

Prr Curiam. 28 Judgment affirmed.
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JAMES W. HUNT, ADMINISTRATOR, V. ANTHONY DAVIS. ( 36 )
Deed for Slave.

- 1. A gift, by a deed, of a slave, reserving a life estate in the donor, passes no
interest to the donee at common law. And a deed of bargain and sale of
a slave for the life of the bargainee, in consideration of an annuity to the
bargainor, conveys the entire interest to the bargainee.

2. The cases of Graham v. Grohaom, 2 Hawks, 322; Foscue v. Foscue, 3 Hawks,
538, and Sutton v. Hallowell, 2 Dev. Rep., 186, approved.

3. A lease for life of a chattel, if made by deed, is subject to the same con-
struction as a conveyance for life, and no remainder is left, at common
law, in either case.

Derinve for a negro slave by the name of Enoch, tried at Carteret on
the last circuit before his Honor, Judge Saunders, when the jury re-
turned a verdict for the plamtlff subject to the opinion of the court
upon the following facts:

Blandinah Morse, the intestate of the plaintiff, being the owner of the
slave in controversy, on 27 October, 1809, executed a deed to her daugh-
ter Susan, whereby, in consideration of natural affection, she gave,
granted and confirmed the said negro slave to her said daughter Susan,
after her (the said Blandinah’s) death, thereby reserving the use and
benefit of the said negro during her, the donor’s, life. On 6 May, 1822,
Blandinah Morse executed a deed to Jacob Rumley, whereby, in con-
sideration of the sum of eight dollars per annum, she bargained, sold,
and delivered unto the said Jacob the said negro slave during her
natural life. Blandinah Morse died in February, 1827, and shortly
before her death Susan Morse made an exchange of a negro girl with
Rumley for the negro boy Enoch, and in September, 1831, conveyed
Enoch to the defendant. The plaintiff administered upon the estate of
Blandinah Morse in 1836, and soon afterwards instituted this action.

The defendant claiming thus under both the deeds aforesaid of the
plaintiff’s intestate, two question of law arose, the first whether the
gift to Susan Morse was not invalid, because made to take effect after a
life estate in the donor; and the second whether the deed to Rum-
ley transfarred the whole legal estate of the bargainor. His ( 37)
Honor was of opinion for the plaintiff upon the first question,
and for the defendant upon the second, and thereupén the plaintiff was
nonsuited and appealed.

J. H. Bryan for the plaintiff.
Badger for the defendant.

Gastow, J., after stating the case as above, proceeded as follows: Aec-
cording to the settled law of the land, before the act of 1823, sec. 1 (Rev.
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Stat., ch. 37, sec. 22) making certain limitations of slaves by deed valid,
a conveyance of a slave by deed, after a life estate, or with a reservation
of a hife estate therein, was v01d Graham v. Grahom, 2 Hawks, 322;
Foscue v. Foscue, 3 Hawks 538; Sutton v. Hollowell, 2 Dev. Rep., 186. .
These decisions were founded avowedly on the principle that there could
not be any remainder in a slave, after a life estate granted by deed. The
opinion of the judge upon the operation of the first deed is in conformity
with these decisions, and the principle which sustains them necessarily
leads also to the opinion given by him upon the operation of the second
deed. If a remainder after a life interest in a chattel be null, because
the life interest is the whole estate, then a conveyanece of that chattel for
life must pass the whole estate. It is insisted, however, that this prin-
ciple is not to be applied to the deed made to Rumley. It is said that
because the consideration of that conveyance is declared to be the render-
ing of an annual sum, it is to be inferred that the contract was in the na-
ture of a lease. I do not see how this inference would help the plaintiff,
unless we can also infer that the lease was to be short of a lease for life—
as the lease of a chattel for life, as well as the conveyance of the same for
life, if made by deed, is subject to the direct operation of the principle
that it leaves no remainder in the lessor or bargainor. It is very clear
that we cannot infer that this was a lease for any certain number of years,
and still less that it was a lease from year to year, determinable by the -
death of the lessor. If a lease, it is certamly one durmg the life of the

lessor. But I am at a loss to conceive why it is called a lease. Tt
( 88 ) purports in direct terms to be “a bargain and sale and delivery”

of the negro himself, and an annuity furnishes as fit a considera-
tion for a sale as a sum in gross. It purports to be a sale of the negro
during her life, because it was no doubt supposed by her that she had a
life estate only to dispase of, the residuary interest being in her daughter.
If the legal operation of this deed be to transfer her entire estate, con-
trary to her actual intent, there is less cause to regret it, as thereby is
corrected the inconvenience of disappointing the intent of the intestate
in the eonveyance of this ulterior interest to her daughter, as was no
doubt contemplated by the former deed. The Court sees no error in the
judgment rendered below, and directs it to be affirmed.

Per Curtam. ‘ Judgment affirmed.

Cited: Lance v. Lance, 50 N. C., 414; Dail ». Jones, 85 N. C., 225.
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JACOB PHIPPS v. JOIN W. GARLAND.
Action for Seducltion—Falher.

In an action by a father for the seduction of his daughter, the relation of
master and servant must subsist actually or constructively; and if the
daughter be of full age and do not reside with her father, the action can-
not be maintained, although she occasionally visits him and is seduced
while she is going to his house on one of these visits. .

Tuis was an action of trespass on the case brought to recover of the
defendant damages for the seduction of the plaintiff’s daughter. Plea,
not guilty.

The case was tried at Yancey, on the last fall eircuit, before his Honor,
Judge Settle, when the daughter was introduced as a witness for the
plaintiff and testified that her father’s house was her home; that her bed
and furniture and all her other property, except some clothing, remained
there; that she, with her father’s consent, went to live in the house of the
defendant’s father, who was a relation, as a hireling, and re-
mained there three or four yeais, performing such services as (39 )
were required ; that she was about thirty years old when she went
to live with defendant’s father, and that occasionally during the period
of her residence there she returned to her father’s house and performed
the ordinary duties in his family of washing, cooking, and milking; that
she was seduced by the defendant while she was on her way home to her
father’s house; that on that occasion she remained with her father’s
family eight or ten days, when she returned to the house of the defend-
ant’s father, where she continued to live until within four or five months
of the birth of her child, when she was carried home by her father, with
whom she had since remained. She further testified that she had not
been at her father’s house for seven or eight months previous to her
seduction. Upon this testimony the defendant’s counsel moved that the
plaintiff should be n8nsuited, but his Honor refused the motion and in-
structed the jury that if they believed the testimony of the daughter they
must find a verdict for the plaintiff, which they did, and the defendant

appealed.

Caldwell for the defendant.
Burton for the plaintiff.

Dawrer, J. If the relation of master and servant does not subsist,
actually or constructively, at the time, the father cannot maintain elther
an action of trespass or an action on the case for the seduction or the
debauchery of his daughter. The rule is settled that if the daughter be
of age she must be in her father’s service, so as to constitute in law and
in fact the relation of master and servant, in order to entitle her father
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to a suit for seducing her. Nickleson v. Stryker, 10 John. Rep., 116;
Postlethwaite v. Parks, 3 Bur. Rep., 1878. These were actions of tres-
pass, but the rule is the same if the action be case. In Satterthwaite v.
Dewhurst, 26 Eng. Com. Law Rep., 378, Lord Mansfield, in delivering
the opinion of the Court, said : “This is an action on the case for debauch-
ing the plaintiff’s daughter, by means of whick the daughter was unable
to maintain herself, and the plaintiff was obliged to maintain her.” After

looking into the case we find there is no precedent of such an
(40 ) action, unless upon a quod servitium amisit. The case of Russell

v. Corne, 2 Lord Rayne. Rep., 1081—Salk. 119, is in point. This
is an action brought by a third person for the incontinence of two people,
both of whom may possibly be of age; at least it does not appear that they
are otherwise. We are of opinion that this action cannot be maintained.
The case in 5 Cowen’s Rep., 106, relied on by the plaintiff’s counsel,
whether it be law or not, is not apposite. It only goes the length of
declaring that if the daughter be under age at the time of seduction she
will be presumed to be under the control and protection.of her father,
80 as to entitle him to the action to recover the expenses attending her
confinement and the loss of her services, whether she actually resided
with him or not at the time of the seduction. In the case now before us
the daughter was of full age and did not live with her father at the date .
of the debauchery. At that time there was no legal obligation on the
father to maintain and take care of her, either in sickness or in health.
In no way was the relation of master and servant shown to subsist be-
tween them: Therefore the charge of the judge to the jury that if they
believed the testimony of the daughter the plaintiff was entitled to recover
we think was erroneous, and there must be a new trial.

Per Curram. Judgment reversed.

Cited: McDaniel v. Bdwards, 29 N. C., 410. .

( 41 ) HENRY GRAY, T UX0OR ET AL. ¥. ABRAM MAER, ADMR.
orF JOHN PEARCE ET AL.

Re-probate of Will—Lapse of Time.

‘Where, upon a petition for the re-probate of an alleged will, it appeared that
the instrument was attested by subscribing witnesses, but was not writ-
ten or subscribed by the testator, that it disposed of the whole of the
testator’s estate from the next of kin in favor of a person who was pres-
ent at the making, and that it was proved the day after it was made: It
was held that probate ought to be revoked; that the lapse of nine or ten
years would not raise a presumption of acquiescence on the part of the
next of kin, when it appeared that they were numerous and were much

32



N.CJ JUNE TERM, 1838,

GRAY v. MAER.

dispersed, and several of them were infants and married women. On a
petition for the re-probate of an alleged will, if it appear that one of the
defendants lives beyond the limits of the State, notice by publication is
sufficient as to him.

Tu1s was a petition filed in the county court of Martin at its October
Term, 1835, by the next of kin of John Pearce against the adniinistrator,
with his will annexed, and his legatees praying for-a re-probate of that
will. It appearing to the court that the administrator was not a resi-
dent of the State, publication was ordered as to him, and upon his not
appearing the petition was subsequently taken pro confesso as to him
and the cause was heard upon the petition, answers and proofs, when the
following appeared to be facts.

The will purported to be executed 11 September, 1826, the day on -
which the alleged testator died. It was written altogether by another
person and was not subscribed by the alleged testator, but was attested
by three subscribing witnesses. It purported to convey the testator’s
whole estate (which it was proved consisted entirely of personalty) to
his wife for life, and afterwards to Henry Slade, who was present when
the alleged will was made. On the day after its execution it was offered for
probate in the county court of Martin, and a probate thereof had in the
following words: “This paper-writing, purporting to be the last will
and testament of John Pearce, was produced in open court and proved
according to law, and on motion was ordered to be recorded.” Henry
Slade, the legatee in remainder, was not one of the next of kin of
the testator. The next of kin were several in number, lived at a (42 )
distance from each other, and some of them were under the disa-
bilities of coverture and infancy. Upon these facts the county court
ordered a re-probate, and the defendants appealed to the Superior Court,
where, on the last circuit before his Honor, Judge Pearson, the cause
coming on to be heard, it was objected by the defendants that Abram
Maer, the administrator with the will annexed, had not properly been
made a party, and that the petitioners had by their delay acquiesced in
the probate; but both objections were overruled by his Honor, and a
re-probate ordered and the defendants appealed.

Heath for the plaintiffs.
Badger and Iredell for the defendants.

Gaston. J. We are of opinion that the Superior Court did not err in
calling in the probate of the alleged will of John Pearce and ordering a
re-probate thereof. Without intimating any opinion upon the merits of
the controversy, upon which we have neither formed nor have a right to
form one, we must see that the former probate was made under circum-
stances fitted to excite doubts of its propriety. The will purports to be
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attested by several subscribing witnesses, but not to be signed by the
testator. If attested after his death, then it must have been offered as a
nuncupative will, and by law ought not to have been proved as such until
after process to the next of kin. If attested in the testator’s presence, it
is a singular circumstance that there should be attestation without sub-
scription. The will disposes of the whole estate from the relations of
the testator, in favor of one present at the making. There should have
been no haste in carrying such a will through the forms of a probate;
and the testimony in support of it ought to have been very satisfactory.
Yet it was proved on the day after it was made—and the record is
wholly silent as to the proofs by which it was established. Tt is right
that the validity of this document as a will should be more deliberately
and solemnly tried.
(43 )  There is no presumption of assent to the probate before or
when it was made, and when the dispersed situation of the next of
kin and the d1sab111t1es of several of them as infants and married
women are considered, there is not a sufficient ground afforded by the
delay in preferrlng thls petition from which to infer an acquiescence in
the probate since.

It being impracticable to serve the defendant, Abram Maer, with per-
sonal notice of the petltlon 1t was competent for the court to dlrect such
notice by publication as is prescribed by law in cases of suits by petition
(1 Rev. Stat., ch. 81, sec. 98).

The order of the Superior Court is affirmed, and this opinion directed
to be certified thereto. ~

Per Curram. - Judgment affirmed.
Cited: Btheridge v. Corpew, 48 N. C., 18.

DN EX pEM. GEORGE C. MENDENHALL ET AL v. JOHNCASSELLS.

Grant from State—Evidence of Boundary.

1. Under the act of 1794 (Rév., ch. 422) a grant from the State conveying
more than six hundred and forty acres of land is good.

2. In this country traditionary evidence is received in regard to private
boundary, but we require that it should have something definite to which
it can adhere, or that it should be supported by proof of correspondent
acquiescence or enjoyment. A mere report, or neighborhood reputation,
unfortified by evidence of enjoyment or acquiescence, that a man’s paper
title covers certain land, is too slight and unsatisfactory to be received as -
evidence in questions of boundary.

Tuis was an action of ejectment, brought by the lessors of the plaintiff
to recover one hundred acres of land. On the trial at Montgomery, on
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the last circuit before his Honor, Judge Dick, the lessors of the plaintiff
produced, in support of their title, a grant from the State to one Barna-
bas Dunn, dated 11 May, 1795, for ten thousand two hundred and forty
acres of land, lying in Montgomery County, and then deduced
title regularly from Dunn to themselves. The defendant admit- (44 )
ted that the land in controversy was covered by the grant to
Dunn, but contended that the lessors of the plaintiff were not entitled to
recover : First, because the grant to Barnabas Dunn was for more than
six hundred and forty acres of land, and second, because the land in
controversy had been granted by the Klng of Great Britain in the year
1745 to James Huey and Murray Crimball, and that therefore the State
- of North Carolina had no right to grant it to Barnabas Dunn in 1795.
In support of the second objection the defendant offered copies of four
several grants from the King of Great Britain to Huey and Crimball,
dated in 1745, and purporting each to convey twelve thousand five hun-
dred acres of land lying on the branches of certain rivers and bounded
by certain courses and distances. The defendant then offered to prove
that it was the reputation of the neighborhood where the land in contro-
‘versy was situated that the premises deseribed in the declaration lay
within the boundaries of the grants to Huey and Crimball, but the
evidence was rejected by the court.
The jury, under the direction of the judge, returned a verdict for the -
plaintiff, and the defendant appealed.

Winston for the defendant.
Caldwell for the plaintiff.

Danter, J. This ejectment is brought to recover one hundred acres
of land in the possession of the defendant. The lessors of the plaintiff
deduced their title under a grant by the State to Barnabas Dunn, dated
in May, 1795, for 10,240 acres of land. The defendant contended, first,
that the grant to Dunn was void, as it contained more land than six hun-
dred and forty acres. The court, however, was of the opinion that the
grant was not void on that account, but was good in law. Waiving the
inquiry whether this objection can be entertained when offered thus col-
laterally, we are nevertheless of opinion that it was properly overruled.

The act of 1784 (Rev., ch. 202) authorized surveyors to include many
entries in the same survey, on the great swamps in the eastern parts of
the State; and it authorized the Secretary of State to make out'a
grant for the same according to the return of the surveyor. In ( 45)
the year 1794 (Rev., ch. 422) the Legislature amended the act of
1784 by declaring “that all the lands in the State lying to the eastward
of the line of the ceded territory (Tennessee) shall be deemed and con-
sidered as coming within the meaning and purview of the said act.”
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Secondly, the defendant contended that the land in controversy had been
granted by the King of Great Britain in the year 1745 to James Huey
and Murray Crimball, and therefore that the State of North Carolina
had no right to grant it to Dunn in the year 1795. The defendant then
produced four several grants from the King to Huey and Crimball, each
for 12,500 acres. The lands comprehended in each of these grants are
designated by lines, marked trees, and known water-courses. The de-
fendant had made no survey, or attempt to survey, these grants, or either
of them. He failed in evidence to locate therg. But he offered to prove
“that it was the reputation of the neighborhood where the land in con-
troversy was situated that the premises described in the declaration lay
within the boundaries of the grants to Huey and Crimball.” The court
rejected the evidence, and, we think, correctly rejected it. Non constat,
from what appears in the case, but that the defendant might have ascer-
tained the fact mathematically, whether the Huey and Crimball grants
covered the lands which the lessors of the plaintiff claimed. The rules of
law, admitting reputation or hearsay, either as original ar secondary evi-
dence, are not applicable to a case of this deseription. The authorities
cited by the defendant’s counsel do not appear to us to bear upon the
facts of this case. In a country recently and of course thinly settled,
and where the monuments of boundaries were neither so extensively
known nor so permanent in their nature as in the country of our ances-
tors, we have from necessity departed somewhat from the English rule
as to traditionary evidence. We receive it in regard to private bound-
aries, but we require that it should either have something definite to
which it can adhere or that it should be supported by proof of corre-
spondent enjoyment and acquiescence. A tree, line, water-course may
be shown to have been pointed out by persons of a by-gone generation, as
the true line or water-course called for in an old deed or grant. A ﬁéld,

honse, meadow, or wood may be shown to have been reputed the
(46 ) property of a particular man or family, and to hayve been

claimed, enjoyed and occupied as such. DBut a mere report, un-
fortified by evidence of enjoyment or acquiescence, that a man’s paper
title covers certain territory i§ too slight and unsatisfactory to warrant
a rational and conscientious person in making it the basis of a decision
affecting important rights of his fellowmen, and, therefore, as far as we
are advised, has never been received as competent testimony. We are of
the opinion that the judgment must be affirmed.

Prr Curram. Judgment affirmed.

Cited: Toole v. Peterson, 31 N. C., 186; Scoggins v. Dalrymple, 52
N. C., 48; Shaffer v. Gaynor, 117 N. C., 20.
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DUNNS & MCILWAINE v. JAMES W. BATCHELOR, EXR
or JOHN CROWELL.

Jud gment—R emittitur,

1. An entry, upon the rendition of a verdict in favor of the plaintiff, that
“the defendant is entitled to a credit to be ascertained by M. F. and
J. H. 8., and the clerk is then authorized to enter a remittitur, judgment
of the court accordingly and for costs,” is not a judgment then rendered,
but an agreement for a judgment to be rendered subsequently upon the
ascertainment by the referees of the credit to which the defendant is
entitled.

2. A judgment regularly entered at one term of a court cannot be set aside by
the court at a subsequent term.

Tais was an action of debt brought in the county court of Halifax
upon a bond executed by the defendant’s testator. Pleas, payment, fully
administered, and no assets. At May Term, 1837, the case was tried, and
on the minutes of that term the following entry was made: “The fol-
lowing jury was sworn and empanelled, to wit, ete., who say they find all
the issues in favor of the plaintiffs, that the principal of the bond de-
clared on is $1,298.43;, and assess their damage to $149.95. The defend-
ant is entitled to a credit to be ascertained by M. Ferrall and J. H. Sim-
mons, and the clerk is then authorized to enter a remittitur, judg-
ment of the court accordingly and for costs.” M. Ferrall and (47)
J. H. Simmons met at the clerk’s office and agreed on and entered
the following remittitur, viz., $835.98 paid 18 April, 1836—balance due
' May court, 1837, $558.07. At August Term, 1837, another entry in
relation to this cause appeared as follows, to wit: “On motion this term
the verdict and judgment rendered at last term is set aside, and the fol-
lowing jury sworn and empanelled to wit, ete.,, who say they find the
principal of the bond declared is $1, 298 43, and assess damages to
$149.95, the bond to be credited as of 18 April'z 1836, in the sum of
$835.98, and that the defendant has no assets—issue sct. fa. against the
heirs and devisees of John Crowell, deceased. Judgment against the
plaintiffs for costs.”

At February Term, 1838, it appeared that “On motion in court and
by consent of parties it is ordered that the judgment against the defend-
ant set aside at August court, 1837, be reinstated, that the parties may
avail themselves of all the legal rights which they then had in relation
to said judgment, the counsel of the parties not agreeing as to the terms
upon which the judgment was then set aside. It is further ordered that
the entries upon the several dockets respecting said Judgment made at
Avugust court, 1837, be stricken out.”

4-—20 37



IN THE SUPREME COURT. [20

MCILWAINE ©. BATCHELOR.

The defendants then moved to set aside the judgment obtained in this
cause at May Term, 1837, upon the ground that the plaintiffs had
deceived him with respect to the amount of their claim, and that in con-
* sequence thereof he had not assets sufficient to satisfy the same, but only
$460 thereof. The plaintiff’s counsel protested against the allowance of
this motion because his clients who resided out of the State had no notice
of it, and because the court had no jurisdiction to sustain such motion.
But the court decided that if the defendant would pay into the clerk’s
office for use of the plaintiffs the sum of $460 the judgment should be set
aside and a new trial granted; and upon the defendants complying with
the terms the judgment was set aside accordingly and the plaintiffs
appealed to the Superior Court, where, on the last circuit before his
Honor, Judge Pearson, the order of the county court from which the
appeal was taken was reversed and a procedento awarded, directing that

the plaintiffs should have execution on their judgment obtained
(48 ) at May Term, 1837. From this judgment of the Superior Court
the defendant appealed to the Supreme Court.

- The Attorney-General for the defendant.
Badger & Devereux for the plaintiffs.

Gasroxn, J. The difficulty in this case is to understand the entry on
the record of the county court upon the rendition of the verdict at the
May Term, 1837. “The defendant is entitled to a credit to be ascer-
tained by M. Ferrall and J. H. Simmons, and the clerk is then author-
ized to enter a remittitur; judgment of the court accordingly, and for
costs.” It is insisted on the part of the plaintiffs that the fair interpre- -
tation of it is that judgment was then rendered for the amount of the
verdict and costs of suit, with an agreement to eredit the judgment with
an amount which had not been credited in taking the verdiet, and which
was to be ascertained by M. Ferrall and J. H. Simmons. By the defend-
ant it is insisted that no judgment was then rendered, because the bal-
ance for which a judgthent ought to be rendered had not been ascertained
—that the amount of the plaintiffs’ claim was indeed ascertained by the
verdiet, but that of the defendant’s credit was to be ascertained by refer-
ence—and that on the report of these referees of the amount of this
credit, then that the clerk was to enter a remittitur of so much of the
damages as were found by the verdict, and a judgment accordingly for
the balance, and the costs. Omne cannot be certain which of these con-
structions is the true one, but the court is inclined to adopt the latter.
The words “judgment of the court accordingly and for costs” are not
found in their proper place if the former were the meaning of the par-
ties, it would have been natural under that sense of the agreement to
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have entered them immediately after the verdict, and before the refer-
ence. Besides, a “remittitur” is the appropriate term for a relinquish-
ment of part of damages found by a verdict before entry of a judgment,
and not for a credit on the judgment itself. And the words “judgment
accordingly,” by the grammatical structure of the sentence would seem
to be governed by the phrase “authorized to enter.”

We have said that the interpretation of this entry is the only (49)
matter of doubt. For if the plaintiffs’ construetion were right
we hold unhesitatingly that the county court had not the power at a
succeeding term to set aside a judgment thus regularly entered. If the
defendants construction be right then no judgment was rendered at that
term, and the court had power at the succeeding term, upon satisfactory
cause shown, to set aside what was called a judgment, but was in truth
an agreement for a judgment which had not yet been rendered, and
ordering a new trial. The motion is regarded as made at the next or
August Term, because though moved at the February Term, 1838, it
was under the agreement of the parties that they were to be severally
remitted to their rights as of the August Term, 1837.

If the county court had the power to make the order appealed from,
the Superior Court acted erroneously in reversing it, for the latter could
not supervise the discretion of the former in making the order. We
have no doubt but that the Superior Court did not attempt to control
that discretion, but acted upon the ground of a supposed excess of au-
thority in the county court. The judgment of the Superior Court must
be reversed, with costs.

Per Curiam, Judgment reversed.

Cited: Moore v. Hinnant, 90 N. C., 166.

(50)
THE GOVERNOR T0 THE USE 0oF ISAAC WHITE, ADMINISTRATOR,
v. JOHN MILLER ET AL,

Official Bond—Demand Before Suit.

1. A bond which imposes upon an officer nothing but what the law requires
cannot be objected to, because it does not contain ¢l that the law pre-
scribes. Hence, a bond executed by a constable which stipulated that he
should “well and faithfully execute the office of constable during his con-
tinuance in said office, agreeably to an act of Assembly,” ete., was held to
be good as an official bond under the act of 1818 (1 Rev. Stat., ch. 24, sec.
7), prescribing the duties of constables.

2. In an action upon a constable’s bond for failing to pay over money col-
lected by him, it is necessary to prove a demand upon him, or to show
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such misapplication of the money received, or such misconduct on his
part as established unfaithfulness in accounting with and paying over to
the relator what he is entitled to receive.

3. The cases of Rhodes v. Vaughan, 9 N. C., 162; Williams v. Yarborough, 13
N. C., 14, and Potter v. Sturges, 12 N. C., 7, approved.

4. When a sheriff returns an execution “Fieri feci” and retains the money, he
is immediately liable to the plaintiff’s action as for money had and re-
ceived, or for a breach of his official bond.

TrIs was an action of debt brought in the name of David L. Swain,
Esquire, Governor, etc., as successor to Montfort Stokes, Esquire, late
Governor, upon a bond executed by the defendants as sureties to one
Stephen Allred, upon his being appointed a constable during the year
1832. The bond was made payable to Montfort Stokes, Esquire, Gov-
ernor, ete., and his successors in office. The condition was as follows:
“Now, if the said Stephen Allred shall well and faithfully execute the
office of constable during his continuance in said office agreeably to an
act of assembly in that case made and provided, then the above obliga-
tion to be void, otherwise to remain in full force and virtue.”

The relator assigned as a breach of the conditions of the bond that the
officer had collected certain moneys due to the relator’s intestate, and
had failed to pay over the same. After oyer of the bond and conditions
the defendants pleaded the general issue and conditions performed and

not broken.
(51) Upon the trial at Randolph on the last Fall circuit before
Saunders, J., the relator proved the execution of the bond by the
defendants, and that the money sued for had been received by the con-
stable within that official year.

The defendants objected first, to the bond being read in evidence, on
the ground that it was not an official bond, not being taken as the several
acts of assembly prescribed and moved to nonsuit the plaintiff, which
motion was overruled by the court, and the bond permitted to be read in
evidence. The defendants then moved to ronsuit the plaintiff upon the
ground that there was no proof of any demand on the constable or the
defendants by the relator for the money alleged to have been collected,
before the suit was brought. This objection was also overruled by his
Honor, who held that no demand was necessary, and a verdict being re-
turned for the plaintiff the defendants appealed.

Mendenhall for the defendant.
Winston for the plaintiff.

Gastow, J. This action was instituted in the name of David L. Swain,
Governor of the State and successor to Montfort Stokes, late Governor,
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against the defendants, upon a bond executed by them as the sureties of
Stephen Allred, a constable, and payable to the said Stokes and his sue-
cessors in office. The plaintiff having obtained a judgment below the
defendants insist that the judgment is erroneous and pray for its re-
versal on two grounds.

In the first place it is insisted that the bond is so variant from that
which the law required to be given that it is not an official bond capable
of passing in succession. The alleged incompatibility between the law
and the bond 1s to be found in the condition. Previously to 1818 our
acts of Assembly required that every constable should execute a bond
with sureties, “conditioned for the faithful discharge of his duty.” In
that year it was enacted (see 1 Rev. Stat., ch. 24, sec. 7) that the bond
of the constable should be conditioned, “as well for the faithful discharge
of his duty as constable as for his diligently endeavoring to collect all
claims put into his hands for collection, and faithfully paying over all
sums thereon received either with or without suit to the persons
to whom the same might be due.”” This is the last act passed in ( 52)
relation to the conditions of constables bonds. In the bond de-
clared on the condition is “that the said Stephen shall well and faithfully
execute the office of constable during his continuance in office agreeably
to an act of Assembly, in such case made and provided. In answer to the
objection made, it has been said, in the first place, that the act of
Assembly referred to must be understood to be the act of 1818, because
by prescribing that thenceforth every constable’s bond should stipulate
for diligence in endeavoring to collect @ll claims put into his hands, and
fidelity in accounting for all moneys received on such claims, the act
thenceforth made such diligence and fidelity official obligations—and be-
cause the act of 1818 was the existing act, containing the latest and fullest
exposition of the duties of constables, the performance whereof was to be
secured by official bonds, and it was further argued that if the act re-
ferred to can be judicially understood to be the act of 1818, then by the
reference the terms of the condition are made to correspond with those
required by that act and the case is brought within the operation of the
principle sanctioned by this Court in Rhodes v. Vaughan, 2d Hawks,
162, that where an office bond is so drawn as substantially to include
every obligation, and to afford every opportunity of defense intended by
the law, it is suflicient, however inartificial, defective, or redundant its
language. The court is inclined to think this a sufficient answer to the
objection, but it does not deem it necessary so to decide for another
answer hag been given which is entirely satisfactory.  Whether the words
of reference can or cannot be understood as declaring with distinctness,
the purpose of the obligors to stipulate for all, which the act of 1818 re-
quires shall be inserted in the official bond—and regarding the words of
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reference ag uncertain or unmeaning, nevertheless the condition does con-
tain a stipulation for the faithful performance of the officer’s duties. If it
contain not all which the State had a right to require should be found
in the condition of such a bond, it contains nothing which the State had
not a right to require should be put into it. Tt imposes on the obligors

no liability beyond that which the law declared should be im-
(83 ) posed upon them, and ¢hey cannot complain that it does not im-

pose a further liability which might rightfully have been exacted.
The public functionaries might perhaps have refused to accept of the
bond as being defective, but having been received the defendants cannot
object to it as illegal.” Williams v. Yarborough, 2 Dev., 14. There is
nothing in the bond contrary to law or inconsistent with it. The most
that can be objected is that the bond falls short of the requirements of
the Iaw.

The next error assigned is that the judge erred in holding that a
sufficient breach was established by showing that the principal of the
defendants had collected money for the relator without showing any
demand upon him for payment. As the case does not set forth any facts
which would excuse or dispense with a demand, if by law such a demand
be in general necessary, we must understand that it was the opinion of
his Honor and such the import of his instruction, that it is the duty of a
constable who has collected money, to seek out the creditor and pay it
over to him without request. We believe this opinion to be erromeous.
It was settled in the case of Potter v. Sturges, 1 Dev., 79, that a constable
who has thus collected is in the nature of an accountable agent—and it
follows from the principle there established, that he is guilty of mno
breach of duty until he refuses to account or misapplies what he has
received. With respect to sheriffs who colleet money on executions
issued from courts it is to be recollected that the exigency of these writs
is to have the money in court. With them a failure to return the money
is of itself a breach of duty. There can be no question, therefore, when
a sheriff returns on such an execution “Fieri fact,” and retains the
money, but that he is immediately liable to the plaintiff’s action as for
money had and received, or for a breach of his official bond. In England
indeed, the usage of keeping the money in the sheriff’s office for the pur-
pose of satisfying the plaintiff is so fixed, that for the protection of a
sheriff who has acted upon this usage in good faith, and who has been
ready to pay the money on demand, the court will stay the proceedings
in such an action on the payment of the money levied without costs,
Jeffries v. Sheppard, 3 Barn and Ald, 696. In our country, as there is
no such fixed usage, it is presumed that so extensive an indulgence would

not be granted to a sheriff. But there is no court or office into
( 34 ) which, by law or by the terms of their writs of execution, con-
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stables are to return moneys by them collected. They are bound, there-
fore, to hold as well as collect for the persons entitled, and thus to
perform the entire duty which upon court executions the law has divided
between the sheriff and the clerk. It is not a breach of duty, therefore,
in the constable to hold—but only to withhold the money. Nor is the
nature of this duty at all altered by the provisions in the act of 1818, or
by the stipulations of a bond made in conformity to that act. Before
that act was passed it was very common to put notes and accounts into
the hands of constables for collection, either by warrant or without war-
rant, as might be found expedient. Many collections were made from
the debtors without putting these claims into suit, and for moneys thus
collected ; the official bond of the constable afforded no security, as the
money was not collected by virtue of his office. Often, too, it happened
that the claims were lost because of neglect to put them in suit, and for
this injury the official bond afforded no redress, as it was no part of
his official duty to cause suits to be instituted. The purpose of the act
is to secure by a proper bond to the persons thus employing constable’s
diligence in prosecuting these claims, and faithfulness in paying over
what may be received. But neither the act nor the condition of the bond
was intended to alter the measure of faithfulness or the mode of making
payment. These depended on the character and the duties of him whose
faithfulness was to be secured. He was faithfully to pay all moneys,
whether collected by suit or without suit, but to pay as one whose duty
it is by law to hold securely what has been received until called to an
account therefor. To support the breach alleged in this case, evidence of
a demand was necessary of such misapplication of the moneys received,
or of such misconduct on the part of the constable as established unfaith-
fulness in accounting with and paying over to the relator what he was
entitled to receive.

. Because of the error thus sustained the judgment must be reversed,
and a venire de novo awarded.

Prr Curram. Judgment reversed.
Cited: Waring v. Richardson, 33 N. C., 79; Cole v. Fair, 46 N. C,,

175 Kivett v. Massey, 63 N. C,, 241; Bryant v. Peebles, 92 N. C., 177;
Moore v. Garner, 101 N. C., 377.
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(55) DAVID S. MATHIS v. EDMUND S. MATHIS ET AL.
Alteration of Bond.

An alteration of a bond by a stranger in a material part does not avoid it, but
where it was declared on as a bond of $12.50, and the evidence was that
it had been altered to that sum from $7.50, the plaintiff has not a right «n
that action to recover the latter sum, because his evidence does not, upon
non est factum, support the issue made by his replication.

DeBr commenced by a warrant upon a bond purporting to be for
$12.50. Plea, non est factum. Replication taking issue,

The defense was that the bond had been originally given for $7.50,
and had afterwards been altered by a stranger to the sum of $12.50.
This was denied by the plaintiff, and he also contended that if the bond
had been so altered he had a right to recover the sum for which it was
originally given. '

His Honor, Judge Bailey, at Sampson on the last fall cireuit, thinking
that the alteration of a bond by a stranger in a material part avoided it,
50 instructed the jury, who returned a verdict for the defendant, and the
plaintiff appealed.

Strange for the plaintiff.
Henry for the defendant.

Dawirr, J. The plaintiff brought this warrant against the defendant
“to answer a plea of debt of $12.50 and interest, due by note.” The defend- -
ant pleaded “non est factum.” On the trial of the issue it was proved
that the defendant executed to the plaintiff a bond for $7.50, which bond
it was alleged had been altered by a stranger from $7.50 to the sum of
$12.50. The plaintiff’s counsel requested the court to instruct the jury
that if they were satisfied that the fact was so, to find a verdict for $7.50

and interest. The court refused so to charge, but told the jury
( 56 ) that an alteration of a deed or bond by a stranger in a material

part destroyed the whole validity of the instrument, and that the
jury were not at liberty to render a verdict for the true amount, however
clearly it might be shown. .

The defendant’s plea denied that he executed the bond of $12.50 as
described in the warrant. The plaintiff replied that he did, and upon
this issue the parties went to trial. The plaintiff, having warranted
upon a bond for $12.50, cannot sustain the affirmative side of the issue
by showing that the defendant had executed to him a bond for $7.50,
even if the latter bond had never been altered. His probate did not
correspond with his allegata. The evidence, in fact, was inadmissible to
support the plaintifP’s side of the issue. But if the plaintiff had war-
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ranted upon a bond for $7.50, alleged to have heen destroyed by accident,
as an excuse for not making profert, his evidence then would have been
proper. Powers v. Wave, 2 Pick. Rep., 458. The alteration of a deed
or bond in a material part by a stranger does not destroy any vested
- rights; it only changes the mode of proof of the contents of the bond.
Chitty’s Gen. Pract., 304; Byles on Bills, 173. But the plaintiff did not
so warrant and he is not in this warrant and pleadings entitled to
recover the sum of $7.50 proved to be due on a bond executed for a dif-
ferent sum than that bond described in the warrant.

Per Curiam. . Judgment affirmed.

Cited: Smith v. Eason, 49 N. C., 38; Darwin v. Rippey, 63 N. C., 319;
Wilson v. Derr, 69 N. C., 139.

THOMAS MITCHELL v. JOHN P. RAINEY.
Detinue—Effect of Judgment.

1. One who comes to the possession of a chattel pending an action of detinue
for it, prima facie claims under the defendant, and is bound by the judg-
ment.

2. The case of Falkner v. Johes, 14 N. C., 334, approved.

Tais was a scire facias reciting a recovery by the plaintiff in ( 57)
an action of detinue brought by him against one James W. Jef-
fries, for a slave, and the possession of the same slave by the defendant

‘under a purchase made pending the former suit, and praying execution
against the defendant.

The case was submitted to Nash, J., at Burke, on the last circuit upon
the following facts:

The plaintiff commenced suit against Jeffries, returnable to the Fall
Term, 1836, of the Superior Court of Burke, when a default was suffered
by Jeffries; at the ensuing Spring Term, commencing on 15 May, 1837,
a writ of inquiry was executed and final judgment rendered. On the
13th day of the same month Jeffries conveyed the slave to the defendant
upon trust to secure sundry debts. His Honor, upon these facts, entered
judgment for the plaintiff, and the defendant appealed.

No counsel appeared for the defendant.
Caldwell for the plaintiff.

Daxier, J. Itisa generai rule of law that he who comes to the prop-
erty in contest from or under the defendant, pendente lite, is bound by
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the judgment; and if he does not show that he comes in above he shall
be taken as coming in under him. The defendant purchased of Jeffries,
pending the action which Mitchell had brought against him. The de-
fendant does not claim above Jeffries, therefore the plaintiff, according
t0 the above rule of law, is entitled to judgment in this seire factas. The
case of Falkner v. Jones, 3 Dev., 334, cited by the plaintiff’s counsel, is
in point for him.
Prr Curiam. . Judgment affirmed.

(358) WILLIAM CORNISH v. GEORGE SHEEK.

Ezecution of Bond—Evidence.

To prove the execution of a hond the testimony of an attesting witness, or if
there be none, of the handwriting of the obligee, is the ordinary mode;
but this is not exclusive of other modes, as where one whose name pur-
ported to be signed to a bond procures the custody of it and erases his
name, the execution of it by him may be inferred from this spoliation.

Tris was an action of debt npon bond originally commenced before a
single magistrate. On the trial before Bailey, J., at Rowan, on the last
circuit, the only question was as to the execution of the bond by the

“defendant. Tt was proved that one Tackett® brought the bond to the
house of the plaintiff signed with the name of the defendant, in the place
where sureties usually execute, and. in blank as to the principal; that
Tackett then signed the bond as principal and it was attested as to him
by a subscribing witness and delivered to the plaintiff. This bond was
in the plural, “We, or either of us, promise, etc., witness our hands and -
seals, etc.,” hut none of the witnesses who saw it on that occasion could
prove that the signature purporting to be that of the defendant was in
his handwriting. Tackett turned out to be insolvent, and the plaintiff
produced a paper signed by the defendant, in which he acknowledged
the receipt from the plaintiff of a note made by Tackett for the amount
of that claimed in this action, and undertook either to collect or return
it. “The magistrate who tried the warrant proved that the defendant
produced before him and tendered to the plaintiff a bond in its tenor
exactly like that delivered to the plaintiff by Tackett, attested by the
same person ; which had been signed by Tackett and another person, but
the name written below that of Tackett had been cut off.

His Honor, thinking that these facts did not prove that the defendant
executed the bond, nonsuited the plaintiff, who appealed:

Caldwell for the plaintiff.
No counsel appeared for the defendant.
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Gasron, J. It appears from the transcript that the plaintiff (59 )
instituted this action to recover from the defendant the amount
due upon his bond alleged to have been destroyed by him, and was non-
suited on the trial because, in the opinion of the presiding judge, no
testimony was offered of the execution of the instrument declared upon.
The question presented for our decision is whether the testimony stated
to have been offered was competent to show the execution of the bond,
and therefore fit to be passed upon by the jury.

When the execution of an instrument is controverted, and that instru-
ment is attested by a subscribing witness, the law requires that the sub-
scribing witness, if he may be had, should be called to testify to the
execution. It requires this because the parties have by their selection,
appointed the witness to testify as to that matter and all its accompany-
ing circumstances, aud he must be presumed to know that matter and
those circumstances better than any other person. But if there be no
attesting witness, the disputed fact, like other disputed facts, may be
established by any proof which 1s reasonably sufficient to produce con-
viction and which does not imply the holding back of more satisfactory
testimony. The admissions of the instrument by the maker, and the
identity of character between the signature and his general handwriting,
are the ordinary proofs offered, but there is no principle which declares
these to be the only admissible proofs. In the present case there is no
reason to believe that either of these was attainable by the plaintiff. The
defendant was not present when the note was received by the plaintiff:
those who are stated to have seen it when in his possession, were ignorant
of the defendant’s handwriting. Tackett has run away, and if he were
present the plaintiff might reasonably have been unwilling to examine
him against his interest. The testimony offered is not therefore liable
to objection, because better evidence was in the power of the plaintiff,
and the only objection te it, if any, is that it was in itself so slight as not
to warrant an inference from it of the disputed fact. But was it so
slight? If believed it clearly established that the plaintiff had received
a sealed note, which purported to be the joint and several bond of Tack-
ett and the defendant, which was certainly executed by Tackett,
and was taken by the plamnff as the bond of both. It also estab- ( 60 )
lished that the defendant afterwards obtained from the plain-
1iff a bond of Tackett’s, for the same amount upon an engagement to
collect it, and that the defendant produced as the bond so obtained the
identical instrument before referred to, but with the signature of the
defendant cut off. Now this mutilation must have taken place either
while the bond was held by the plaintiff or after it had been delivered by
him to the defendant. If the name of the defendant had been taken
away by the plaintiff before this delivery, it is difficult to imagine what
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inducement the defendant could have had to apply for the possession of
it, and undertake its collection; but if the instrument was then entire,
the motive for this undertaking is obvious and strong. Again, the act of
mutilation must have been prompted by a sense of interest. The plain-
tiff could have had no motive to commit it, whereas the defendant, after
Tackett’s failure, might have hoped thereby to escape from his liability
for an insolvent principal. These were circumstances well fitted to aid
the jury in coming to a conclusion of fact as to the person who made the
mutilation; and if they convinced the jury that the defendant was the
fraudulent spoilator the inference that he had executed the instrument
became almost irresistible. Against such a spoilator all presumptions
are fair.

It is the opinion of this Court that the nonsuit should be set aside and
a new trial awarded.

. Per Curiam. Judgment reversed.

WILLIAM SMITH, CaAIRMAN, Erc., UroN THE RELATION OF HENRY CARRA-
WAY ET AL. v PROBATE COLLIER.

Letters of Administration—Revocation.

The county courts have power to revoke letters of administration, and pay-
ment of the assets made by an administrator whose letters have been
revoked, to his successor, are proper.

(61) Dezsr upon a bond executed by the defendant as the surety of
William B. Green, on his taking out letters of administration
upon the estate of Benjamin Caswell.

After oyer and plea the usual order of reference to take the adminis-
tration accounts of Green was made, and upon the report of the commis-
sioner the following facts appeared.

Green was appointed administrator of Caswell by the county court of
Wayne, in 1815, and thereupon the bond declared on in this action was
executed, A short time thereafter Green tendered to the court his resig-
nation of the office of administrator, which was accepted, and Sampson
Lane appointed in his stead. A settlement took place between Green and
Lane and the former paid over to the latter the assets of Caswell, which
were thereby ascertained to be in his hands. The commissioner charged
the defendant Collier with the funds thus paid over by Green to Lane,
and the defendant excepted to the report for that cause. The exceptions
were overruled pro forma, and the defendant allowed to appeal. The
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record certified to this court contained a copy of every entry inthe cause,
as well as of two reports made by the commissioner and of the testimony
before him.

1. H. Bryan for the defendant.
Devereuax for the plaintiff.

Gasron, J. The act of 1831, ch. 34 (Rev. Stat., ch. 4, secs. 23, 28),
allowing appeals to this Court from interlocutory judgments at the
motion of the party supposing himself to be aggrieved thereby, upon
such terms as the judge below shall deem it just to prescribe, directs that
the judge allowing the same shall direct so much only of the record, and
the proceedings in the cause to be certified, as he shall think necessary
to present the question or matter arising on such appeal fully to the
consideration of this Court. It is apparent that although the appeal in
this case had the sanction of the judge of the Superior Court, and must
therefore be regarded by us as regular, the making up of the case for the.
consideration of this Court has been left entirely to the counsel of the
parties. We have no doubt but these gentlemen in performing
this duty were influenced altogether by the desire of bringing the (62)
merits of the controversy fully before us, but we think we have
some right to object to the manner which they have chosen for that pur-
pose. Instead of making up a short case arising on the record and
exhibiting the question or questions of law thereon, they have caused the
entire record to be certified, containing the various reports, and amended
reports made by the commissioners, all the exceptions thereto taken, the
documents, exhibits, and facts agreed, upon which the reports were
founded, and leave to this court to say, upon a view of all these matters
and things, whether the exceptions of the defendant have been correctly
overruled. We do not make these remarks so much in a tone of com-
plaint as with the view of indicating the eourse which we think ought to
be observed in bringing such questions as arise upon interlocutory judg-
ments before this Court for revision.

It is deemed unnecessary to examine minutely the voluminous record
in this case. One question presents itself upon it very obviously, which
we have no doubt is among those intended to be presented, and the deci-
sion of which will probably dgfermine the cause. It appears that in
1815 William B. Green was appointed by the county eourt of Wayne
administrator of the estate of Benjamin W. Caswell, deceased, and en-
tered into bond with Probate Collier and James Bradbury, sureties for
the faithful performance of the duties confided to him. In a few months
thereafter the said William tendered to the said county court his resigna-
tion of the office of administrator, which was accepted by the court, and
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thereupon Sampson Lane was appointed administrator in his stead. A
settlement immediately took place between the said William and thesaid
Sampson, which settlement was returned to the May Term, 1816, of said
court, and from which it appears that the former passed over to the
latter all the bonds, notes, and other assets of the estate in his hands. In
1831 an action was brought in the name of the Chairman of the Court,
upon the relation of the widow and child of Caswell, against Collier, one
of Green’s sureties, to recover the net amount of the personal estate of
Caswell, as his next of kin, and an account taken under the direction of
the court, as preseribed in our act of 1826, for the purpose of
(63 ) facilitating the trial of the suit. Upon this account Green, Col-
lier’s principal, has been charged, by virtue of the settlement afore-
said, with the whole amount of the assets so delivered over to Lane—and
to the items containing these charges, the defendant excepted.
Tt seems to us that the exceptions ought to have been sustained. There
is no allegation that the revocation of the first letters of administration
. was not in good faith, nor that the successor appointed to the first
administrator is not perfectly responsible. Unquestionably a court
ought to consider well before it recalls an administration once duly
granted. Such a proceeding may lead to inconvenience, and perplexity.
But it cannot be doubted that the court possesses the power to revoke
such an administration—and there are cases in which it is the duty of
the court to execute the power. Thus it is laid down that an administra-
tion duly granted to the next of kin may be revoked if such. administra-
tor becomes non compos. Offley v. Best, 1 Sid., 873; 1 Lev., 158; Coms.
Admr. B, 8. And it is said that it may be where the administrator
removes beyond the sea. (Williams on Executors, 361.) Thus, also, it
has been expressly provided by our acts of 1822 and 1826 (Rev. Stat., ch.
46, sec. 30), that an administrator may be removed from office and a suc-
cessor appointed upon application of dissatisfled sureties. The act of
recalling the administration to Green and granting administration in his
stead to Lane not transcending the power of the court, must be treated
by all persons and in all courts while it remains unreversed as a valid
dct. The delivery over by the former administrator of the assets then
in his hands was proper and legal and furnished no ground of charge
against him in account with the next of kin of his intestate. The
settlement then made is not by any geans conclusive upon the next
of kin. If the former administrator wasted the assets—or did not
-account fairly for them t6 his successor—unquestionably the next of
kin will have a remedy. It may be a question indeed whether this
remedy would not be through the medium of a bill filed against
both administrators, but this is not an occasion for the consideration
of such a question. The only ground here for charge against the
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first administrator is a document showing that he delivered over (64 )
the assets to his successor. If it constituted any charge by reason

of its showing that the assets had come to his hands, it showed at the
same time a discharge in that he had paid them over to the person en-
titled to receive them.

This opinion will be certified to the Superior Court of Wayne, with
instructions to allow this exception taken by the defendant to the report
in this eause.

Prr Curisam. Order reversed.

Cited: Neal v. Becknell, 85 N. C., 302.

JAMES R. LOVE v. D. C. HOWELL axp A. B. HYATT.
Two Defendants—Pleading.

1. Where there are two defendants, a memorandum of a plea, made by enter-
ing the word “justification” on the docket, shall be taken as a joint plea,
and unless good as to both is available as to neither of the defendants.

2. The rules of pleading have been too much neglected, and no further rélaxa-
tion will be countenanced.

3. Whére an entry of a nol. pros. as to one of two defendants appears, upon
the record certified to this court, to have been made after the judgment
below, it will, upon appeal be taken as having been made at the proper
time.

TRESPASS vi et armis for taking from the plaintiff sundry artlcles of
personal property.

The pleas of not guilty, and a spe01al justification under process, were
entered upon the appearance docket in the usual manner, by a mere
memorandum,.

On the trial before Nash, J., at Buncombe, on the last cireunit, the
defendants established a justification as to the defendant Howell alone,
by proof of process against the goods of the plaintiff directed to him as a
constable, but his Honor, instructing the jury that the defense was not
available, as the pleas were joint, the plaintiff had a verdicet and the de-
fendant appealed. After the entry of the judgment and appeal there was
an entry of a nolt prosequi as to the defendant Howell.

Burton for the defendant. (65)
Caldwell, contra.

Dawigr, J. The first question is, whether the plea of “justification”
is to be considered as a joint or several plea. The defendants’ pleas stand
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on the record “general issue and justification.” If from this entry the
defendants are to be considered by the court as having pleaded jointly
then the plea being bad as to Hyatt must be bad as to the officer Howell.
But if the loose practice of the courts will authorize the defendants to
consider the entry on the record only of the head of pleas, to stand for -
either a joint or several plea, according as the case may turn out on the -
trial, then the execution was a complete justification as to Howell. We
are of opinion that such an entry as this on the record must be taken as
denoting that the defendants had pleaded jointly. The profession, we
learn, considers such an entry as joint pleading. The rules of pleading
required by law have been too much neglected; this court cannot give
countenance to any further relaxation.

The second objection, taken by the defendant Hyatt, is that the entry
by the plaintiff of a nol. pros. as to Howell was made after the judgment
was entered, which, in law, could not be good. That, therefore, the entry
should stand and be considered as a retraxit of the action as to both the
defendants. We think otherwise. The loose entries made on minutes in
the progress of a cause during a Term, the whole of which in law is con-
sidered but as one day, are but memoranda from which the clerk at the
end of the term is to draw a formal record of all the proceedings’in the
case which had taken place during the term. The whole of this case,
even up to this time, still starids as we say upon the minutes or in notes;
or, as they say in England, it stands in paper. There is, in the case,
neither an entry on the record of a formal verdict, nol. pros., or judg-
‘ment. If the clerk had been required to put these proceedings in legal

form upon the record he would have transferred his notes and
( 66 ) drawn up the record as the judge would have intended the pro-

“ceedings of the term in the case should appear to the world. The
clerk would then have placed the formal entry of nol. pros. after the
verdict, and before the formal entry of the judgment. The court must
consider the record as if it had been formally drawn out from the notes
or minutes of the clerk; when, as we have seen, the clerk in doing his
duty, would be expected to place every entry in its proper place. There-
fore the nol. pros. as to Howell would be placed before a formal judg-
ment. ’

The judgment must be affirmed.

Prr Curianm. Judgment affirmed.
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ADIN POWELL, ApMR., v. WILLIAM H. GUY, ApMR.
Note—Interest.

A note, payable one day after date, with an endorsement thereon that it was
not to be paid until the death of the maker, bears interest from the time
it became due, according to its tenor, without reference to the endorse-
ment.

Tris was an action of assumpsit upon a promissory note made by
Bathsheba Farmer, the intestate of the defendant, payable to John
Farmer, the intestate of the plaintiff.

The only question upon the trial was whether the plaintiff had a right
to recover interest according to the face of the note, or whether it was to
be computed from the death of the maker, and upon that the following
facts were stated in the form of a case agreed:

Bathsheba Farmer, on 21 January, 1817, executed the note to her son,
the intestate of the plaintiff, payable one day after date, on which was
the following endorsement: “This note 1s not to be collected until after
the death of the maker.” His Honor, Judge Pearson, ruled that interest
should be computed from the death of the maker, and the plaintiff ap-
pealed.

No council appeared for the plaintiff.
Manley for the defendant.

Danrer, J. The words endorsed on the note, “This note not to ( 67 )
be collected until after the death of the maker,” do not, in our
opinion, change the plain intent of the parties, apparent on the face of
the note. When we read the note and the endorsement the manifest in-
tention of the parties seemed to be that interest was run on the prin-
cipal from one day after the date of the same, although the principal and
interest were not to be demandable until the death of the maker. It is a
case standing on the same footing with all notes made payable at a future
day, but carrying interest from the date. The payer of the note could~
not be expected to abandon the profits of his capital, although, in favor
of his mother, we can see a good reason why he did not wish to distress
her in her life time for a return of that capital and interest. We think
the judgment should have been for the principal, with interest from 22
January, 1817. The judgment will be modified accordingly.

Prr Curiam. , Judgment reversed.
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THOMAS BRYAN v. JOHN H. DRAKE.
Defeasance—Pleading.

1. A plea must be true at the time it is pleaded, and a stipulation, in the nature

" of a defeasance to a bond, by which the obligor is (o have a c¢redit upon

returning a note to the obligee, cannot be made available by making the
return on the trial.

2. Evidence of such a defeasance will not support a plea of payment, nor of
set-off.

DeBT upon a single bond. Pleas: Payment and a set-off.

On the trial before Pearson, J., at Nasm, on the last circuit, the de-
fendant, to support his pleas, proved that the bond was given for a
balance due by him as former guardian to one Sarah G. Atkinson, which
was composed, in part, of sundry evidences of debt left in the hands of
the defendant, under an agreement in writing, whereby the plaintiff

bound himself to credit the amount of these debts upon the bond,
(68) in case they should not be paid, and should be returned by the
defendant to the plaintiff.

The evidences of those debts were not returned until the trial, when
they were produced and a credit claimed for their amount. A question
was made whether the defendant had not lost the benefit of this stipula-
tion by his laches, which it is not necessary further to notice.

His Honor directed the jury to find for the plaintiff and the defend-
ant appealed. : '

The Attorney-General for the defendant.
Badger and B. F. Moore, contra.

Gaston; J. It is impossible for the defendant to make anything of
the exception which he has taken to the judge’s charge. The defense
attempted to be made out, and the proofs offered, were altogether irregu-
lar and inadmissible upon the trial. The only pleas in the cause were
payment and set-off, and every inquiry before the jury that did not tend
to establish or contradict these pleas was irrelevant. It is manifest that
‘the case set up by the defendant could not amount to & payment or set-
off. If it could avail him at all it must have been by way of defeasance,
and it should have been pleaded as such. But even then a return of the
papers, or something equivalent to a return, must have preceded, or at
least accompanied the plea, as every plea must be true or false, according
to the state of facts, when it is pleaded. The effort to procure a credit by
a return of the papers on the trial) received but too much indulgence
- from the court—and the failure to succeed in it furnishes no legal cause
of complaint.

- Per Curriam. : Judgment affirmed.
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(69)
WILLIAM JONES, CHAIRMAN, ETc., v. WILLIAM MONTFORT ET AL.

Sheriff’s Bond—DBreach.

1. A bond given by a sheriff, with a condition to return process and pay over
moneys, etc., “and in all things well, etc., to execute the said office,” is not
broken by a neglect to collect and pay the parish taxes.

2. The cases of Crumpler. v. The Governor, 12 N. C., 52, and The Governor
v. Matlock, ib., 214, approved.

DEeBt upon a bond executed by the defendants as the sureties of Boyd
Fonville, for the faithful discharge of his duties as sheriff of Ounslow.
The breach assigned was that Fonville had not paid over to the wardens
of the poor the parish taxes for the year 1831.

Upon oyer the condition of the bond declared on was as follows:

“The condition of the above obligation is such that whereas the above
bounden B. F. hath been constituted and appointed sheriff, ete. Now,
in ease the said B. F. shall well and truly execute and due return make of
all process and precepts to him directed, and pay, satisfy all fees and
sums of money by him received or levied by virtue of any process, into
the proper office to which the same by the tenor thereof ought to be paid,
or to the persons to whom the same shall be due, his heirs, ete., and in
all other things well, truly and faithfully execute the said office of
sheriff, during his continuance therein, then, etc.” Pleas: Performance
and non nfregerunt conventionem.

On the trial before Nash, J., on the Spring Circuit, 1837, his Honor
ruled the default assigned as a breach, was not within the condition, and
thereupon the plaintiff offered to prove by parol that the parish taxes
were intended to be secured by the bond declared on. His Honor rejected
this testimony and the plaintiff submitted to a nonsuit and appealed.

Badger for the plaintif.
J. H. Bryan for the defendant.

Gasron, J. The condition of the bond declared on in this case (70 )
corresponds precisely with that which was under the consideration
of the court in the case of The Governor v. Matlock (1 Dev., 213). It
there recesved a judicial construction by which it was held not to extend
to the fiscal duties of the office. The decision then made was in con-
formity to the principle before established in the cases of Crumpler v.
The Governor, 1 Dev., 52, and The Governor ». Barr, 1 Dev., 65, that
the general words in the conclusion of the condition shall be restricted by
the preceding particular words, to duties of a like kind with those speci-
fied. To hold any other doctrine now, and to put a different construe-
tion on the words in the condition of this bond from that so authorita-
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tively assigned to the same words heretofore, would be to fly in the face
of former adjudications, and to introduce the most perplexing confusion.

The instruetion of the judge to the jury was in conformity to the set-
tled law of the country, and the rejection of the offered evidence to ex-
plain the bonds was unquestionably correct.

The judgment must be affirmed.

Per Curram. Judgment affirmed.

Cited: Deaton v. Kelly, 72 N. C., 113.

HENRY B. WILLIAMS, ApMRr., v. ROBERT IRWIN.

In an action against the endorser of a promissory note or negotiable bond
since the act of 1827, ch. 2 (see 1 Rev. Stat., ch. 13, sec. 11) for making
endorsers of promissory notes sureties, it is unnecessary to state in the
declaration, or prove on the trial, any demand on the maker of the note
or obligor of the bond and notice of non-payment to the endorser.

Dept against the endorser of a promissory note under seal.

The declaration stated merely the making of the note, the endorse-

ment thereof by the defendant, and that by reason of the said endorse-

ment, and by force of the statutes in such cases made and pro-
(71) v1ded, the defendant became liable to pay the money specified in
said note.

On the trial at Mecklenburg on the last circuit, before Bailey, J., the
only question was whether the defendant, as endorser, was liable without
notice of a previous demand on the maker, and a refusal of payment by
him. His Honor was of opinion “that under the act of 1827, ch. 2,
notice of a demand from the maker was not necessary before suit agamst
endorser,” upon which the plaintiff had a verdict and the defendant
appealed.

Barringer for the plaintiff.
D. F. Caldwell for the defendant.

Rurrin, C. J. The act of 1827, ch. 2, renders an endorser of a negoti-
able instrument, excepting bills of exchange, “liable as surety to the
holder.” The question is, whether the holder must give the endorser any
notice before he brings his action. It is to be regretted that statutes
should be expressed in such terms as impart to the judiciary no certain
knowledge, or means of knowledge of the legislative intention, and put
the court in danger of mistaking it. It unfortunately may so happen
in this instance. The expression “liable as surety” has no definite legal
sense, nor any established signification in common parlance. Whenever
one person is liable for the debt of another, by whatever means or in
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whatever form the liability ig created, the person is in law a surety, and
perhaps in popular language is said to be “liable as surety for the
other.” But the extent of the liability, its nature, whether immediate
or remote, positive or conditional, legally depends upon the terms and
nature of the engagement. It may be by reeognizance by bail bond,
obligation, note, guaranty, endorsement, and 0therw1se, in the same or a
separate instrument. But “liable as surety” is not the phraseology of
the law, and in either of those cases the surety is said to be liable for the
debt as cognizor, obligor, maker or endorser. It is therefore hazarding
somethmg to change the responsibility of an endorser upon language so
vague and unsamsfactory But practically an interpretation on

the circuits was given to the act soon~after it passed, which was (72)
probably in accordance with the intention of the framers, then,
perhaps, better known than now, and which, as far as it can be ascer-
tained and has been uniform, ought to be adhered to, if not inconsistent
with the words of the act itself, It is believed that it has invariably
been construed as dispensing with a demand on the obligor of a bond, or
maker of a note, and of course with notice also to the endorser of their
default. It has been likewise generally understood that it is unnecessary.
to put the endorser himself in default.by a demand of payment from him
before suit. If the enactment is to be regarded at all, it must have the
first of those effects allowed to it; and perhaps those were all that were
in the contemplation of the legislature. The declaration against an
endorser alleged his endorsement, a demand upon the maker, his refusal,
and notice thereof to the endorser, by means whereof and by force of the
statute he became liable to pay; and the controversies were numerous
and nice, whether the endorser had been fixed by a demand; at the proper
place and day, on the proper person, and a notice within reasonable time
from the party entitled to the money. The escapes of endorsers upon
pretense of laches in the holder, were frequent and the holders for value
lost their securities by ignorantly or negligently omitting some trivial
minutia, such as not inquiring for the nearest postoffice of the endorser,
or sending by a dilatory private hand instead of the post, or not writing
by the first post, although absence from home might have prevented the
holder from coming to the knowledge of the dishonor of the instrument.
These were the ordinary inconveniences which required a remedy, for
generally the endorser came by no actual loss from the mistakes or omis-,
sions of the holder. That remedy will be complete by allowing exzery/-
thing to be struck out of the old declaration but the endorsement and the
averment that thereby, and by force of the statutes, the defendant became
liable to pay the money in the bill or note specified to the holder. This
will be carrying the act far enough for all the purposes of justice. It
fixes the endorser with a positive, direct and uneonditional responsi-
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bility for the debt, if the endorsement has a consideration to support
it; and the holder can lose his money only by such delay as will
(73 ) bar him by force of the statute of limitations. In construing so
dark a provision we are authorized, if not required, to accept light
from every source, if even a feeble ray. This exposition receives partial
confirmation by the addition made in revising the statutes that ‘“no
" demand on the maker shall be necessary.” (See 1 Rev. Stat., ch. 13, sec.
11.) Those words are in a measure explanatory of that liability, which
before was that of an endorser, and is now that of “a surety.” It is not
necessary, therefore, to give to those words, “liable as surety,” the mean-
ing that the endorser should be liable as if he had signed a note as-a
maker with the principal, or sealed and delivered a bond in like manner. .
Instead of doing justice to the holder by protecting him from artful
quibbles that might work injustice to endorsers by subjecting them upon
endorsements obtained by fraud or without consideration, and by expos-
ing them to stale demands that might be kept alive by collusion between
the holder and maker. It is not to be presumed that the legislature
meant to repeal the statute of limitations in respect to an endorsement
.which is a simple contract, while laws have been constantly passing
with the object, for the ease of sureties, of making creditors diligent, by
discharging sureties by bond,.if not sued in a reasonable time, as the
bonds of guardians, sheriffs, and others. And it is not credible that they
meant to declare this simple contract valid without a consideration, and
oblige one who endorsed a note by way of gift, or to an agent, to pay the
money to his donee or factor, if it could not be collected from the maker.
They did not intend any alteration but that of turning an implied con-
ditional contract into an implied unconditional stipulation between the
endorser and holder. The words “unless otherwise plainly expressed”
refer to endorsements without recourse and the like. - Such being the
object of the statute, it seems to follow that no notice of any sort to the
endorser is requisite. It seemed otherwise at first, upon the ground that
this was a eollateral engagement for the act of another. But it is not so,
or if it be, it has the obligation of an endorsement after the endorser is
fized with notice of demand and refusal, and that the holder looks to the
endorser. for payment. No further or second notice to the en-
(74) dorser was required, before the act, to sustain the action against
him; and the act was certainly not meant to create a necessity for
notice to any purpose. The declaration seems, therefore, to be properly
framed under the statnte and the judgment of the Superior Court right.

Per Curram. Judgment affirmed.

Cited: Ingersoll v. Long, post; Tapping v. Blount, 33 N. O, 64:
LeDuc v. Butler, 112 N. C., 459. :
58



N.C.] . JUNE TERM, 1838.

DISMUKES v. WRIGHT.

RICHARD T. DISMUKES v. JOHN WRIGHT.
Endorsement—Nolice of Non-payment—Deed in Trust.

1. In an action against the endorser of a promissory note since the act of
1827, ch. 2 (1 Rev. Stat., ch. 13, sec. 11), it is unnecessary to state in the
declaration, or prove on the trial, notice of non-payment.

2. If a debtor has conveyed property to his creditor in trust to sell and satisfy
the debt, and the latter sells the property and holds the proceeds, it is a
payment of the debt.

Trurs was an action of assumpsit, bronght to recover of the defendant
as endorser, the amount of two notes. Pleas: The general issue and
payment.

Upon the trial at Davie on the last circuit, before his Honor, Judge
Buailey, the defendant objected that he had not received notice of non-
payment before the suit was brought, but the objection was overruled.
He then offered to show that the maker of the notes had, for the purpose
of paying them, assigned to the plaintiff, as trustee, property sufficient
to satisfy them, and that the plaintiff had sold the property and received
the money. This evidence was objected to by the plaintiff and was
rejected by the court. The plaintiff had a verdict and the defendant
appealed. ‘

Boyden for the defendant.
- D. F. Caldwell for the plaintiff.

Danier, J. The first question raised in this case has been de- (75)
cided by us at the present term in Smith, admr., v. Irwin. We
there determined that an endorser of a note is not entitled under the act
of 1827, ch. 2 (1 Rev. Stat., ch. 13, sec. 11), to be notified that he is

.looked to for payment before suit can be brought against him.

Upon the second point the defendant offered to show that the principal
debtor in the two notes had placed property in the hands of the plaintiff
as trustee, to sell and raise money and pay these two notes, and further-
more that he had sold the property and raised from the sales money
sufficient to discharge them. We are unable to see upon what grounds
this evidence could be legally rejected. The plaintiff being the holder
of the notes and at the same time trustee to sell the property, placed in
his hands expressly to discharge the notes, it does seem to us that when
he did sell and receive the money it was immediately a payment of the
notes. We think the evidence was improperly rejected, and a new trial
must be granted.

Pzr Curiam. Judgment reversed.
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WILMINGTON AND RALEIGH RAILROAD COMPANY v.
ABRAHAM BAKER.

Delinquent Stockholder—J udgm-ent.

The 11th section of the act incorporating the Wilmington and Raleigh Rail-
road Company, declaring “‘that if any stockholder shall fail to pay the
sum required of him on his subscription by the President and Directors
within one month after the same shall have been advertised in some
newspaper published at the seat of government, it shall be lawful for the
said President and Directors without further notice to move for judg-
ment in the county or Superior Court of Wake, or New Hanover, against
the delinquent stockholder or his assignee for the amount of the install-
ment required to be paid, at any court held within one year after the
notice, and the court shall give judgment accordingly, or they may sue
for the same in an action of assumpsit, or by warrant, according to the
jurisdiction of the respective tribunals of the State,” does not authorize a
judgment against a defaulting stockholder, without his appeardnce, or
without process to call him into court.

(76) At the last term of the Superior Court for the county of New

Hanover, hefore his Honor, Judge Dick, the plaintiffs, by their
attorney, without any notice to the defendant, moved for a judgment
against him, which was granted, and an entry thereof made in the fol-
lowing words, viz.: '

“On motion of W. A. W., attorney for the plaintiffs, and it appearing
to the satisfaction of the court that the defendant is a stockholder in the
Wilmington and Raleigh Railroad Company, and that certain sums of
money have been required of him on his subseription by the President
and Directors, to wit: the sum of $300 due and payable on 1 October,
1837, and the sum of $300 due and payable on 15 December, 1837—that
he has failed to pay the same and the advertisements required by the
charter of said corporation have been made more than one month before
the sitting of the court—it is considered by the court that the Wilming-
ton and Raleigh Railroad Company recover of the said Abraham Baker
the sum of $609.02, of which sum $600 is principal.”

The defendant obtained a rule upon the plaintiffs to show cause why
the judgment should not be set aside, which, upon argument, was dis-
charged and the defendant appealed.

No council appeared for the defendant.
J. H. Bryan for the plaintiffs.

Gastow, J. This is an appeal from the judgment of the Superior
Court of New Hanover, refusing to set aside a judgment rendered in that
court in favor of the plaintiffs against the defendant. No counsel has
appeared here in behalf of the defendant to show the objections taken by
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him to the original judgment. Omne of these, however, is obvious on
inspection of the record.

The judgment was rendered without appearance by the defendant, or
previous process or notice to call him into court, or opportunity of mak-
ing defense against the claim of the plaintiffs. Such a judgment must
be regarded as a nullity, unless an authority to render it can be clearly
shown. It is a principle not only of our law, but of universal law, that
no one shall be condemned unheard.

It is said that the act entitled “an act to incorporate the Wil- (77)

mington and Raleigh Railroad Company” (see 2 Rev. Stat., p.
335), does distinetly confer this authority. If the act must obtain this
construction then will be imposed upon us the duty of considering
whether, under our Constitution, the Legislature can confer upon a court
the power to render a.judgment for one individual, or company of indi-
viduals, against another, without notice. But it is not decent to suppose
that the Legislature willed such a violation of all legal usages, unless
this intent appears upon the act too unequivocally to admit of a fair
doubt.

The words of the enactment bearing directly on the point are those of
the 11th section, declaring “that if any stockholder shall fail to pay the
sum required of him on his subseription by the President and Directors,
or a majority of them, within one month after the same shall have been
advertised in some newspaper published at the seat of government, it
shall and may be lawful for the said President and Directors, without
further notice, to move for judgment in the county or Superior Court of
Wake or of New Hanover, against the delinquent stockholder or his
assignee, or both, for the amount of the installment required to be paid,
at any court held within one year after the notice, and the court shall
give judgment accordingly, or they may sue for the same in an action of
assumpsit or by warrant according to the jurisdiction of the respective
tribunals of the State.” The words, “without further notice,” it is said,
show that previous notice of the motion is dispensed with-—and by the
direction “that the court shall give judgment acecordingly,” it is obviously
intended that such judgment shall be given at the term when it is
prayed, and, of course, without issuing process to the defendant to show
cause against the motion. It is admitted that the section will bear this
construction, but we deny that such is its necessary meaning.

It will be seen on a little examination that the section will not stand a
strict literal interpretation. The failure of payment, which is to subject
the subscriber to a judgment, is by the words of the section, “a failure to
pay the sum required within one month after the same shall have been
advertised.”” Now, certaily the default contemplated was not
the nonpayment of requisition for one month after advertisement ( 78)
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made, but for one month after the fzme when, according to the adver-
tisement, it was required to be paid. Again the motion for judgment
is according to the words of the act to be made in a court of Wake
or New Hanover county within a year after the notice, and the only
notice previously mentioned is the advertisement—but if the time is to
be computed from the date of the advertisement the judgment might be
rendered before the day on which the installment was required to be
paid.

The section before us is not then expressed with such critical preci-
sion as to induce the belief that we shall best ascertain the legislative
intent by a literal interpretation of the text. It must be helped by a
reasonable construction to save it from absurdity—and the inquiry is,
what is its reasonable construction in regard to the matter immediately
under inquiry. :

By other sections of the act books are to be opened at Raleigh, Wil-
mington, and other places, under the direction of the commissioners
therein named, or of any three persons to be appointed by a part of those
named, to receive subscriptions for stock; and on each share of $100 of
stock subscribed the sum of $2 is to be paid down, and the residue in such
installments and at such time as may be required by the President and
Directors. By the terms therefore of his engagement the stockholder is
entitled to notice from the President and Directors of every installment
required, and the time at which the payment thereof is required before
he is in default. When, therefore, the 11th section declares that a failure
to pay within one month after the time when the payment is required to
be made by an advertisement in a newspaper published at the seat of
government, shall without “further notice” subject him to a motion for
judgment, it certainly in terms enacts no more than the requisition so
advertised, and the lapse of one month thereafter without payment shall
be plenary evidence of the notice of the requisition to which the stock-
holder was entitled by the nature of his engagement; and the direction
that the court shall give judgment aceordingly imports no more than that

judgment shall be rendered on motion for the sum so required
(79 ) and neglected to be paid. By giving to the enactment this con-

struction we satisfy every word of it. We may, indeed, conjec-
ture that it means more, but we have no judicial certainty that it has a
further meaning. The act authorizes the company to get a judgment by
motion, and is silent as to the notice of that motion. This omission may
oceasion perplexity as to the mode of proceeding—whether a previous
notice should be given of the intended motion, or upon the motion being
made, process should issue to the defendant to show cause against it, but
it cannot be understood as a legislative declaration that there may be
judgment without notice, process, or appearance. Wherever a statute is
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silent, it must be understood that the matter not therein provided for is
left to the operation of the general rules of law. An abnegation to the
defendant of the right of being heard against the alleged charge of being
a defaulting subscriber, must be very plainly expressed before it can be
supposed to have been intended.

It is said, however, that there is notice. The act authorizes the motion
to be made only in some county or Superior Court of the counties of
Wake or of New Hanover, within one year after the time of payment
advertised, and this amounts to notice that the motion will be made at
some one of the courts aforesaid, to be held during that period, and a
subseriber cannot be heard to complain of the sort of notice which the
charter prescribes. To this there are several sufficient answers. In the
first place this implied notice is only to the delinquent stockholder, and
when a judgment has been rendered against one who has not been heard,’
non constat but for the judgment that he was a stockholder at all. It
would be a vicious circle of reasoning to hold that the notice authorized
a judgment, and then that the judgment proved a notice. But this im-
plied notice is not that which the lex ferre entitles a citizen to. To
justify a judgment against him he must have a day in a court certain.
It were a mockery to hold that notice to attend at the twelve courts to
be holden during the year in the counties of Wake and New Hanover, for
at some one of them the plaintiffs would move against him, was leaal
notice—a valid substitute for a process that would warrant a default for
non-appearance.

It is argued also that when the right is econferred on the plain- ( 80)
tiffs to move for judgment against delinquent stockholders the
course of proceeding is the same which the State pursues against her
revenue officers, and there it has been held that notice to the officer is not
necessary. The answer to this argument is that in the revenue law it is
declared that no citation or other warning shall be required or be neces-
sary preparatory to a judgment. The legislative will in those cases is
express, and the only question which the judiciary can entertain about
it is whether that will may consist with the will of the people declared
in the Constitution. Qur predecessors have held, and we suppose right-
fully held, that in a case of revenue—between the State and its account-
ing officers—the Legislature may make the books of the treasury a
record—and render it the duty of the courts on motion to issue execu-
tions for what shall thereon appear to be due. It is not for us now fo
say whether the Legislature can do this with respect to the books of an
individual, or an association of individuals, in regard to his or their
claims against other individuals. It will be time enough to determine
that question when the Legislature shall have made a declaration of
their will to do it.
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It is argued that it was undoubtedly the purpose of the Legislature to
favor the objects of the company, and for this purpose to facilitate the
collection of its moneys, the essential and indispensable means of the suc-
cessful prosecution of these objects; that for this end an option was
given to the company to proceed against the delinquent members by
motion or by suit in the ordinary forms of law, and that by this con-
struction the benefit of the option will be in effect taken away, as there
will be little difference of expedition between the different modes of pro-
ceeding. No doubt can be entertained that the Legislature did have at
heart the great public improvement which it was the avowed object of
this enterprising company to accomplish—and that the option presented
in the charter for compelling payment of their moneys subscribed was
believed to be an important privilege, but it by no means follows that our
construction destroys the value of it. We hold no more than that it must
be exercised with a sacred regard to a principal which lies at the bottom

~ of all justice and fairness, which ought never to be violated, and
( 81 ) which the Legislature did not mean to violate—to pass on no

man’s rights until he has had the opportunity of being heard in
their defense.

It is the opinion of this court that the judgment rendered against the
defendant was null-—that according to the established distinction between
judgments void and judgments erroneous, it ought to have been set aside
on the prayer of the defendant, and that the judgment of that court
refusing to set aside should be reversed, with costs.

Per Curianm, Judgment reversed.

JOHN McRAE v. DANIEL RcRAE, gr AL., ADMR.
Account—Credit Entered.

A person, having an account against another for work and labor done, may
give the other credit for such sums as may be justly due him on account,
and if the balance be thereby reduced below sixty dollars may warrant for
it before a gingle magistrate, and the other party can neither object to the
jurisdiction nor insist upon having his account of the same items allowed
as a set-off to the plaintiff’s demand.

Tais was an action of assumpsit for work and labor done by the plain-
tiff for the defendants’ intestate, commenced by warrant, and carried by
successive appeals to the Superior Court, where it was tried at Mont-
gomery on the last cireuit, before his Honor, Judge Dick. Plea: A set-
off. :
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The plaintiff in his account charged the defendant’s intestate with six
months’ labor performed, at twelve dollars and a half per month,
amounting to seventy-five dollars, and in the same account gave the
defendant’s intestate credit for sundry articles had by him in payment,
during the time he was performing the labor, amounting to twenty-five
dollars, and sued out hiswarrant for the balance due on said account, to
wit: fifty dollars. Omn the trial in the Superior Court the defendant
claimed some other and further credits, amounting to seven dollars,
which were allowed by the plaintiff.

The defendant contended that the plaintiff had no right to (82)

enter the credit of twenty-five dollars and thereby bring his claim
within the jurisdiction of a single magistrate. And that as he had war-
ranted for fifty dollars only they were now entitled to have their account
of thirty-two dollars deducted from the amount sued for.
-~ His Honor instructed the jury that the plaintiff had a right to enter
a credit for articles had by him in payment for his labor, from the de-
fendant’s intestate, and to warrant for the balance due, and further, that
if the plaintiff had proved to their satisfaction that he had performed
the labor as charged it was for them to say what it was worth and to
allow the plaintiff accordingly; that if the evidence satisfied them that
the credit of twenty-five dollars entered by the plaintiff on his account
was for the same articles for which he stood charged on the books of the
intestate they ought not again to allow the credit; for the defendants’
intestate had once had the benefit of it. The jury found a verdict in
favor of the plaintiff for forty-three dollars, besides interest. The de-
fendants moved for a new trial, which being refused and judgment pro-
nounced, they appealed.

Mendenhall for the defendant.
No counsel appeared for the plawntiff.

Rourrix, C. J. If the objection to the jurisdiction were valid it comes
too late, after a plea in bar. But we think the matter does not constitute
a good objection, if it had been taken in apt time.

The warrant is for a less sum than thirty pounds, which is demanded
as a balance due for work and labor done. The book debt act, 1756 (1
Rev. Stat., ch. 15, sec. 1) requires the plaintiff to declare upon oath that
he has given the defendant all just credits, and the acts creating and
extending the jurisdiction of a single magistrate expressly provide the
remedy by warrant, not only for demands, originally, of 30 pounds or
under, but also for a balance of that amount due for goods sold and
delivered, or for work and labor done. Where there are mutual ac-
counts the Legislature intended to make the balance the true debt, for

65



IN THE SUPREME COURT. ; [20

McMoORINE v. STOREY, EXR.

(83 ) the purposes of this jurisdiction. If the plaintiff should not at-

tempt to prove his demand by his own oath he may not be confined
to this method of proeeeding, but may sue in a court of record, and leave
it to the defendant to insist on his set-off. But it is not a fraud on the
jurisdiction of the courts, nor an evasion of the statutes, to allow, in the
first instance, all the just counter-demands of the other party, and
thereby reduce “the balance due” to a sum within the jurisdiction of the
justice of the peace. The credits entered by the plaintiff in this case are
not fictitious and given for the mere purpose of the summary proceeding,
but are truly for payments or a just set-off; and the case is therefore
within the letter and policy of the statutes which give this as a fair mode
of settling, and a summary method of collecting small demands.

Both law and justice alike forbid the allowance of the sums claimed
by the defendant as deductions from the balance of the plaintiff’s account
upon proof at the trial, since he had already the benefit of them by the
admission of the plaintiff on the face of the account.

Pzer Curiam. Judgment affirmed.

JOHN McMORINE v. GEORGE STOREY, Ex&z.

Executor de son tort.

One who intermeddles with the goods of a deceased person after the will is
proved, or administration granted, cannot be sued by a creditor as execu-
tor de son tort, unless where he claims under a fraudulent deed. But if
he had intermeddled before the appointment of a legal administrator he
may be charged as executor de son tort, then being a legal administrator
at the date of the writ.

Tars was an action of assumpsit, brought by the plaintiff against the
defendant, to charge him as as executor de son tort of one David Davis.
The defendant pleaded ne ungues executor, and the cause was tried on
this issue at Pasquotank, on the last circuit, before his Honor Judge

Settle.
(84)  The plaintiff proved his debt against Davis and his insolveney.

He then exhibited the record of a suit which had been determined
in Pasquotank Superior Court, at the Spring Term, 1835, at the instance
of John Williams, the rightful administrator of the same David Davis,
against one Joseph Davis. It was admitted that John Williams then
was and still continued to be the rightful administrator of David Davis.
This suit was brought for the recovery of certain slaves, then in the pos-
session of Joseph Davis, and alleged to be the property of David Davig’
administrator. It was further proved by the plaintiff that on the trial
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of that suit Joseph Davis set up a claim to the slaves as his own prop-
erty, under an execution sale against David Davis, alleged to have been
made by one Hezekiah Cartwright, formerly a constable of Pasquotank
County. By the record of that suit it appeared simply that the jury
found a verdict therein in favor of the defendant. The plaintiff then
proved by Cartwright that he never made a sale of David Davis’ prop-
erty and that he knew nothing of the sale of the negro woman, who, with
her children, were the negroes in controversy in the action referred to at
the instance of Williams. It was further proved by the plaintiff that
David Davis had been in possession of these negroes for fourteen or
fifteen years before his death, after which they went into the possession
of Joseph Davis, who continued to hold them until his death, which
oceurred about a year after the death of David. After the death of
Joseph Davis the slaves were taken possession of by the defendant, his
executor, who claimed them as the property of his testator.

His Honor charged the jury that if they believed that the alleged
conveyance from David to Joseph Davis was made with the intent to
hinder, delay, or defraud the creditors of David Davis, it was fraudulent
and void, and if Joseph Davis in the action that was brought at the
instance of the rightful administrator of David, set up a fraudulent
claim to the negroes, and defeated that action, then a creditor of David
would have a right to maintain this action; and if they believed that the
plaintiff had proved his claim against David he was entitled to recover.
The jury, under this charge, found a verdict for the plaintiff and the
defendant appealed.

A. Moore for the defendant. (85)
Kinney and J. H. Bryan for the plaintiffs.

Daxrer, J. The plaintiff was a creditor of David Davis, deceased,
and he has hrought this action of assumpsit against the defendant,
charging him as executor de son tort of the said Davis. Plea: Ne unques
executor. The case states that before the time the slaves (which were
assets of David Davis’ estate) came to the possession of Storey, the de-
fendant, there had been a legal administrator of David Davis appointed.
There is nothing in the case to show why the legal administrator could
not in his action have recovered the slaves of Storey. There never was
any conveyance or alienation of them by David Davis to any other per-
son, either good or fraudulent as to his creditors. The law seems to be
settled that when the will is proved, or administration is granted, and
another person then intermeddles with the goods, this shall not make him
executor de son tort by construction of law, because there is another rep-
resentative of right against whom creditors can bring their actions; and
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such a wrongful intermeddler is liable to be sued as a trespasser. Wil-
liams on Exrs., 139. If the defendant had intermeddled with the assets
before the appointment of the legal administrator the plaintiff might
have then sued him as executor de son tort, notwithstanding there had
been at the date of his writ a legal administrator. Kellorn v. Westcombe,
Freeman, 122; Williams on Exrs., 139. But here the intermeddling by
the defendant with the assets was after the appointment of the legal

administrator; therefore the plaintiff had no right to charge
( 86 ) Storey in an action as executor of his own wrong. There is noth-

ing in the case to show that David Davis ever made any convey-
ance of the slaves to Joseph Davis for the purpose of defrauding his
creditors, or for any other purpose. The charge of the judge to the jury
was upon a supposed state of facts which did not exist. We think there
must be a new trial.

Pzer Curram. Judgment reversed.

NOAH SMITHERMAN, ApMmR., v. NANCY SIMTH, ET AL.
Endorsement—Accord and Satisfaction.

‘Where, upon the endorsement of a note, it was agreed by parol between the
endorser and endorsee that if the former would execute to the latter a
deed for a tract of land the latter would strike out the endorsement and
release the endorser from all liahility thereon, and the endorser did after-
wards execute a deed for the tract of land, which was accepted by the
endorsee: It was held that proof of those facts was not evidence tending
to establish a contract variant from that contained in the written en-
dorsement and was competent to establish an accord and satisfaction.

Tuis was an action of debt brought by the administrator of the
assignee of a negotiable bond against the makers and epdorsor. The
makers suffered a default, but the endorser entered among other pleas
that of an accord and samsfactwn

Upon the trial at Moore, on the last circuit before his Honor Judge
Dick, the defendant, the endorser offered to prove by parol that at the
time he sold and endorsed the bond to the plaintiff’s intestate it was
agreed between them that if the endorser would execute a deed for a cer-
tain tract of land to the endorsee the latter would strike out the endorse-
ment on the bond and release the endorser from all liability thereon,
and look to the makers only for payment. And the endorser offered to
prove further that in pursuance of said agreement he had afterwards
executed and delivered a deed for the land to the plaintiff’s intestate.
This evidence was objected to by the plaintiffs, and rejected by the court
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upon the ground that it went to establish a contract variant” ( 87)
from that contained in the endorsement. A verdict was found for
the plaintiffs and the defendant appealed.

No counsel appeared for the defendant.

Mendenhall for the plaintiff. .

Daxter, J. The defendant (the endorser of the bond}, pleaded “ac-
cord and satisfaction,” and on the trial offered to prove that at the time
of the endorsement it was agreed between himself and the plaintiff’s
intestate that if he would execute a deed for a certain tract of land to
the endorsee, then the endorsement should be stricken out, and that he,
the endorser, should be released from all liability; and that, in fact, he
did afterwards execute and deliver to the endorsee (the plaintiff’s intest-
tate), a deed for the said tract of land. The court rejected this evidence
on the ground that it would establish a contract variant from that con-
‘tained in the endorsement. It seems to us that the court misconceived
the object of the defendant. It was not to set up by parol evidence an
executory contract, made at the time of the endorsement, variant from
that which the law raised from the written endorsement itself, but it was
intended to show from the agreement respecting the land, entered into
at the time of the endorsement, and from the endorsee’s taking the deed
for that very tract of land at a subsequent time, a subsisting agreement
carried into full execution by the parties subsequent to the time of the
endorsement, so as to amount to an accord and satisfaction of the defend-
ant’s liability under the written endorsement. In this-light we think
that the evidence was admissible. The defendant wished to show by the
evidence that he was discharged from the endorsement by the endorsee’s
subsequently receiving satisfaction, by accepting a deed for the land,
and that the accord was repeated by the parties at the time the deed was
accepted, was a fact which might fairly be inferred by the jury from
the evidence. We are of opinion that there must be a new trial.

Per Curiam. Judgment reversed.

Cited: Terrell v. Walker, 66 N. C., 248,

6—20 69



IN THE SUPREME COURT. [20

Kaywoop v. BARNETT,

~

(88) THOMAS KAYWOOD gt AL. v. THOMAS BARNETT, ADMINISTRATOR
oF THOMAS KAYWOOD, Sgk.

Witnesses— Pedigree—UEvidence.

1. In a petition against an administrator, upon an issue made up to try
whether fhe petitioners are the next of kin of the intestate, the sureties
to the administration bond are competent witnesses for the defendant,
they being neither parties nor privies to the record.

2. In questions of pedigree, declarations of deceased persons, to be admissible,
must be derived from those who are connected with the family.

3. In an action on a joint and several promissory note, if the action is against
the principal alone, the surety may be a witness either for the plaintiff or
defendant.

Tue plaintiffs filed their petition against the defendant as the adminis-
trator of Thomas Kaywood, Sr., alleging that they were the next of kin
of his intestate, and praying for distribution. They stated that they
were the legitimate children of Stephen Kaywood, who was a brother of
the intestate Thomas, and who died before the said Thomas.

The defendant in hlS answer admitted that he was the administrator
of Thomas Kaywood, Sr., but denied that the plaintiffs were the next of
kin of his intestate. He alleged that his wife, Ann, was the legitimate
and only child and next of kin of his intestate.

The court thereupon ordered two issues to be made up and submitted
to a jury: 1. Were the petitioners the next of kin of Thomas Kaywood,
Sr., deceased? .2. Was Ann, the wife of the defendant, the legitimate
daughter of the said deceased?

‘On the trial of these issues at Burke, on the last circuit, before his
Honor, Judge Nash, the depositions of two men, to wit: L. Moore and J.
Young, were offered on the part of the defendant. These depositions
were objected to by the plaintiffs because the deponents were, as they
alleged, interested, being sureties for the defendant on his administration
bond. The objection was overruled by the court, and the depositions

were read. His Honor, in charging the jury, told them that in
( 89 ) looking over the depositions, whenever they found a witness speak-

ing asto pedigree from general report they should, in making up
their verdict, reject such testimony; that hearsay was evidence of pedi-
gree, but it must be hearsay coming from some member of the family, or
from some other person who, from his situation and connection with the
party, had an opportunity of knowing the facts.

The jury returned a verdict that the petitioners were not the next of
kin and distributees of Thomas Kaywood, Sr., the defendant’s intestate,
and the plaintiffs appealed.
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No counsel appeared for the plaintiff.
Burton & Caldwell for the defendants.

Daxwtgr, J., after stating the case, proceeded as follows: The first
question arising in the case is, did the judge act right in admitting the
the depositions to be read in evidence? The deponents Moore and
Young had no interest in this record, for, as they were no parties to it,
it could never be given in evidence for or against them. Neither could
any actual loss or gain result to them simply and immediately from the
verdict and judgment. But it is said that if the witnesses are so situated
that a legal right or liability, or discharge from hablhty would immedi-
ately result, they would be incompetent. Now it is enough to say in
answer to this that under our law it would be clearly competent for the
plaintiffs to institute an action on the administration bond against the
sureties separately from their prineipal, and that upon such an action
they could, in no way, either by plea or as evidence, avail themselves of
the judgment rendered against the plaintiffs in this case. Not being par-
ties nor privies to the record they could mneither be benefitted nor preju-
diced by the judgment therein; neither be fixed with nor dlscharged from
any legal hablhty In an action on a joint and several promissory note,

"if the action is against the principal the surety is a witness either for the ’
plaintiff or the defendant; for if the surety be afterwards sued on the
note and the debt be recovered of him, he can again recover of his prin-
cipal the debt and costs. Byles on Bills of Exchange, 236, 237. So, if
Moore and Young were made liable on the bond they could again
recover the debt and costs against Barnett. We therefore think ( 90)
they had not such an interest as to render them incompetent.

The charge of the court as to pedigree is not objectionable. To war-
rant the admission of declarations relating to pedigree it is essential,
first, that the parties who made the declarations be proved to be dead;
secondly, that the declarants were likely to know the facts. The tradition
must, therefore, be derived from persons so connected with the family
that it is natural and likely, from their domestic habits and connections,
that they are speaking the truth, and that they could not be mistaken.
2 Starkie on Evidence, 604, 605. We are of the opinion that the judg-
ment must be affirmed.

Prr Curiawm. Judgment affirmed.

Cited: Governor v. Carter, 25 N. C., 341.
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JESSE R. SILER v. ARTHUR BLAKE, ApMr. oF DANIEL BLAKE.
Sheriff’s Commissions—Appeal.

1. A sheriff is not entitled to commissions upon a fieri facias, though the de-
fendant pay the money to the plaintiff while the 7. fa. is in his hands, of
at the time the defendant held no property upon which the 7. fa. could
be levied.

2. An appeal will not be sustained where there is no judgment between the
parties, nor at the instance of one who is not a party to the cause.

Tuis was a scire facias to subject the defendant’s own goods to the
payment ef a judgment obtained against him for a debt of his intestate.
No pleas were put in by the defendant, but certain facts agreed were sub-
mitted to his Honor, Judge Settle, at Macon, on the last Fall circuit.
The facts were as follows:

An execution issued upon the judgment obtained as above stated,
directed to the sheriff of Buncombe County, commanding him to make

the sum mentioned in said judgment, of the goods and chattels of
(91 ) Daniel Blake, deceased, in the hands of his administrator, Arthur

Blake. There were no goods and chatfels of the intestate in the-
hands of the administrator on which the execution could be levied, but
the proceeds of the goods and chattels of the intestate sold by the admin-
istrator were then in his hands. A few days previous to the return day-
of the execution, and while the fieri facias was in the hands of the
sheriff, the administrator paid to the plaintiff the amount of the debt,
the administrator agreeing to pay all costs. This payment was unknown
to the sheriff at the time he returned the execution. The return was
that there was no property to be found subject to the execution. Upon
these facts it was submitted to the court whether the sheriff of Bun-
combe was entitled to commissions upon the money paid by the defend-
ant to the plaintiff. His Honor decided that the sheriff was not entitled
to commissions, whereupon the transcript stated there was a judgment
for the defendant, from which an appeal was prayed and granted.

No counsel appeared for either party.

Gasrox, J. The decision of the court below on the question of com-
missions is, as we think, correct. The act of assermbly fixing the com-
pensation of sheriffs (1 Rev. Stat., ch. 103, see. 21), after giving specific
fees for specific services, declares a sheriff entitled to receive “for selling
the estate of an intestate, to be allowed by the court, not exceeding two
and a half per cent; for executing a warrant for distress, or an execution
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against the body, two and a half per cent, and for all moneys collected by
him by virtue of any levy, two and a half per centum, and the like com-
missions on all moneys that may be paid the plaintiff by the defendant
while such precept is in the hands of the sheriff.” The difficulty in con-
struing the last clause is in ascertaining the meaning of the words “such
precept.” The reference is to the execution meant in the clause immedi=
ately preceding under the words “collected by virtue of anylevy”’—and as
express provision had been made for commissions in executing a war-
rant of distress and an execution against the body, we may be
satisfied that neither of these was therein intended. The precept (92 )
contemplated was then an execution against property, and it

might be contended that “by such precept” is to be understood an execu-
tion against property levied. On the other hand this interpretation is
not readily reconciled with the words “while in the hands of the sheriff.”
But however this may be, we cannot believe that the Legislature meant
to give the sheriff a commission on money paid by the defendant to the
plaintiff unless the execution in the hands of the sheriff was one by which
the collection of the money, had it not been anticipated by the parties,
might have been coerced. In the case stated it is agreed as a fact that
the defendant held nothing on which a levy could be made, and the
sheriff made that return on the execution.

Although we approve of the decision thus made we have a difficulty on
the transeript in knowing what to do with the case. The record shows a
scire facias sued out at the instance of the plaintiff, requiring of the de-
fendant to show cause wherefore execution should not issue against the
defendant’s proper goods and chattels, to satisfy a judgment theretofore
obtained against him in his representative character. To this scire facias
thére are no pleas, so that it is not judicially seen what is disputed be-
tween the parties. But a case is stated upon which the opinion of the
court is asked, whether the defendant is liable for commissions claimed
by the sheriff of Buncombe County. It does not appear from the case
what judgment, upon the agreement of the parties, is to be acknowledged
and rendered between them accordingly as the opinion of the court may
be for or against the defendant upon this claim of the sheriff. If it did,
- then the judgment would follow that agreement, and be correct or errone-
ous, as the opinion by which it was to be regulated, might be right or
wrong. Where there is no agreement for acknowledging a judgment, then -
the judgment is the sentence of the law upon the matter contained in the
record—and we should say in this case that there being no plea, nor de-
fault taken for want of plea—any judgment between the parties as the
act of the court would be premature, and the course erroneous. Upon.
~ the whole, however, we believe that a judgment between the par-
ties has not been rendered. The transcript speaks indeed of a ( 93)
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“judgment for the defendant, from which an appeal was prayed and
granted,” but it does not set forth that judgment nor who appealed
therefrom. Upon comparing the alleged judgment with the subject-
matter on which it was asked we think that we are not warranted in say-
ing that more was done below than to declare that the sheriff was not
entitled to the commissions he asked of the defendant; and as in this col-
lateral controversy “the sheriff” is represented as the claimant, we are
to understand that he has appealed from the determination against his
claim. Who is the person called “the sheriff of Buncombe” does not
appear, and if it did we do not know him as a party in this cause. He
cannot, therefore, appeal in it.

The court directs the case to be dismissed as not being properly be-
fore it.

Prr Curiam. Case dismissed.

Cited: Kincaid v. Smith, 35 N. C., 496,

OLLEN MOBLEY v. JOHN A. FOSSETT.
Agreement—Action.

1. Where an agreement in writing was made for the exchange of slaves, and
one of the parties afterward refused to complete the contract: If was
held, that the latter might maintain an action of assumpsit on the special
agreement.

2. Where a party is bound by his agreemént to make a tender of an article at
a particular place, and the other party apprises him that he will not re-
ceive the article at all, it dispenses with the necessity of making the
tender. - ’

Tuis was an action of assumpsit in which the plaintiff declared upon

a special agreement for the exchange of slaves. On the trial at Sampson,
on the last circuit, before his Honor, Judge Dick, the proof was as fol-
lows: The defendant being the owner of a slave by the name of Squire, -
wrote a.letter to the plaintiff proposing to exchange Squire with him
for either one of two slaves belonging to the plaintiff, by the

(94) names of Sam and Balaanc, if the plaintiff would earry one of
said slaves to the defendant at Hillsborough. The plaintiff im-
mediately agreed to the proposition and sent an agent with the slave
Sam, and also a bill of sale for him to the defendant, and a letter in-
forming the defendant that he (the plaintiff) accepted the offer made.
The agent on his way met with the defendant in Raleigh and handed
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him the plaintiff’s letter, and at the same time tendered to him the slave
Sam, with the bill of sale, and offered to deliver Sam either at Raleigh
or Hillsborough and receive in exchange the slave Squire, according to
the agreement. The defendant then refused to take Sam and declared
that he would not receive him at any place, nor would he deliver Squire.
Upon this evidence the judge directed a nonsuit, on the ground that the
plaintiff had misconceived his action—that he ought to have brought
either trover or detinue; whereupon the plaintiff appealed.

Strange for the plaintiff.
No counsel appeared for the defendant.

‘Danier, J. After stating the case, proceeded as follows: The mode of
contracting for this species of property, preseribed by the act of 1819 (1
Rev. Stat., ch. 50, sec. 8), that is, writing signed, etc., was compiled with
by the parties. The defendant’s positively refusing to take the slave
Sam at all dispensed with the hecessity of a tender of him at Hills-
borough (2 Stark. on Ev., 778). Whether the plaintiff had a right to
_to bring trover or detinue, it seems to us, not necessary to determine;
for if he had he might waive such right and bring assumpsit to recover
damages for a refusal to deliver Squire according to the contract when
demanded. Mr. Starkie in his treatise on evidence (2 vol,, 886) says:
“An action by the vendee of goods is either on a special contract for not
delivering the goods (assumpsit), or of detinue; or of trover for a con-
version; or of money had and received upon a rescinded contract; or
upon a warranty.” Here the plaintiff elected to bring assumpsit and to
declare on the breach of the special coutract to deliver the slave, Squire.
We think the action sustainable. The nonsuit must be set aside and a
new trial had. : ' ' ’

~ Prr Curiam. Judgment reversed.

(95)

THE STATE v, JESSE, A SLAVE,
Former Acquittal—Euvidence.

1. An acquittal upon an indictment for a rape against a person of color cannot
be pleaded in bar to an indictment against the prisoner for an assault
with intent to commit the rape upon a white female, under the act of -
1823 (1 Rev. Stat., ch. 111, sec. 78), because both offenses are felondes,
created by different statutes, and the latter requires different allegations
in the indictment and different proof on the trial from the former, and
because an indictment for the commission of a felonious act is not sup-
ported by proof of the intent to do that act, and an indictment for the
latter, if a felony, may be sustained after an acquittal upon an indict-
ment for the former.
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2. Where a person of color has been acquitted upon an indictment for a rape,
and is subsequently indicted for an assault with intent to commit the
rape upon a white female, under the act of 1823, he cannot object, upon
the trial, that the evidence offered proves an actual rape, because the jury
may convict for the specific charge contained in the indictment, if the
evidence proves that charge, notwithstanding it may also prove the other
charge for which the prisoner has been formerly tried and acquitted.

3. A formal acquittal, if it cannot be pleaded in bar to a subsequent indict-
ment cannot he taken an advantage of as an estoppel.

4, It is not sufficient to make a judgment in one indictment a bar to another
that evidence of the facts alleged in the first would also be evidence of
the facts alleged in the latter. As an acquittal upon an indictment for
the burglary and stealing is not a bar to a second indictment for the
burglary with intent to steal.

5. An acquittal upon a former indictment can be no bar to a second unless
the former were such as the prisoner might have been convicted upon by
proof of the facts contained in the second.

6. An intent to commit a felonious act, where the intent is only a misde-
-meanor, merges in the felony, if the act be committed; but not if the
intent alone is a felony of the same grade with the act itself; and the
prisoner may be convicted of either upon any competent testimony that -
satisfies the jury of his guilt of the particular offense charged.

7. In burglary the intent to steal is most satisfactorily proved by an actual
stealing. N

The prisoner was arraigned on the following indictment in the Su-
perior Court of Craven.
(96) ~ “The jurors for the State upon their oath present, that Jesse;
a slave, being a person of color, late of the county of Craven, the
property of Sarah Green, of the said county, on, ete., with force and
arms at, ete., in and upon B. W. in the peace of God and the State, then
and there being, did violently and feloniously make an assault, and her
the said B. W. then and there did beat, wound and illtreat, with intent
unlawfully, foreibly and feloniously to commit a rape upon the body of
her, the said B. W., being a white female, and with intent her the said
B. W. violently, formbly and against her w1ll then and there feloniously
to ravish and carnally know; and other wrongs to the said B. W. then
and there did, to the great damage of the said B. W., contrary to the
form of the statute in such case made and provided, and agalnst the
peace and dignity of the State.”

To this indietment the prisoner pleaded “autre fois acquit,” and also
pleaded over to the felony “not guilty,” and issue was joined upon both
pleas.

The first plea set out the record of a former indictment against the
prisoner in the same court, containing two counts. The first charged
the prisoner with a felonious assault on B. W. and feloniously commit-
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ting a rape. It described him as a slave, the property of Sarah Green,
but it did not otherwise describe him as a “person of color,” nor did 1t
describe B. W. as a white female. The second count was for an-assault
with intent to commit a rape on B. W., and in all respects like the pres-
ent indictment except that it omitted the term feloniously as applied to
the assault therein charged. On that indictment the prisoner was tried,
and by the jury found not guilty of the felony and rape charged on the
first count of the indictment, and guilty of the felony and assault, with
intent to commit a rape, charged on the second count. Whereupon there
was judgment of the court that the prisoner should be discharged and go
acquitted of the premises in the said first count specified, and the judg-
ment upon the verdiet upon the said second count was arrested. (See
ante, 2 vol., page 297.)

Upon the trial of the issues joined on the second mdwtment, at Beau-

fort, on the last circuit before his Honor, Judge Saunders, the evidence
raised a doubt whether a rape had not, in fact, been committed ;
and the counsel for prisoner insisted thereupon that he was en- -( 97)
titled to a verdict and prayed the court so to instruct the jury.
The court refused to give such instruction, but charged them that if the
‘prisoner had, in fact, committed a rape, yet he was not on that ground,
entitled to a verdict; to all which the prisoner excepted. The jury found
the prisoner guilty, and that he had not been before acquitted of the
premises in this indictment specified and charged on him. Sentence of
death being pronounced on the verdict, -the prisoner appealed to the
Supreme Court.: :

Badger and J. H. Bryan for the prisoner.
The Attorney General for the State.

Rurrmn, C. J., after stating the case as above, proceeded as follows:
The instruction prayed on behalf of the prisoner does not specify on
which of the two issues he demanded a verdiet in his favor. From the
nature of the instruction and referring to the evidence to which it
relates, it would seem to be necessarily confined to the plea-to the felony;
if so, the question which has been debated upon the effect of the former
mdlctment and the proceedings on'it, as mentioned in the other plea,
does not arise upon this record. But as all the matters were treated at
the bar as open, and were fully argued on both sides, the court is not
inclined to preclude the prisoner from any advantage he may possibly
be entitled to, and therefore has considered the whole case. It has been
insisted that the judgment must be reversed for several distinet reasons.

The first is that the record set forth in the plea of autrefois acquit,
sustains that plea, the identity of the persons and transactions being
assumed, and that is not disputed here.
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In the first indictment the prisoner was charged in one count with a
felonicus assault and committing a rape, of which he was acquitted;
and in the second count with an assault with intent to commit a rape, of
which he was found guilty; but ne judgment was pronounced thereon,

because, for the want of the word felonice, the offense was a mis-
(98 ) demeanor, and of that the Superior Court had not jurisdiction.

The prisoner’s counsel rests his case on the verdiet and judgment
given on the first count and claims to confine our attention to that part
of the former proceedings, denying an operation, for any purpose, to
the other part of the proceedings.

If indeed it were true that upon an indictment for a rape the jury
might find the accused not guilty of the rape, but guilty of an assault
with intent to commit a rape, and consequently that a general acquittal
upon such an indictment would be a bar to a subsequent prosecution for,
specifically, an assault with that intent, the court would yet not be pre-
pared_in this case to admit without much hesitancy, the conclusion neces-
sary to the prisoner. The reason would not seem applicable to an indict-
ment with two counts, in which the two grades of offense and the facts
necessary to constitute them are separately charged as distinet crimes,
and the verdict expressly discriminates between them, finding the pris-
oner guilty of the assault as charged in one count, but not of the rape as
charged in the other. Tt would seem to be the duty of the court to make
the verdict consistent with itself, if possible. Perhaps it mught there-
fore, if necessary for that purpose, be deemed a conviction of the assault
of which the prisoner could be convicted on the first count, notwithstand-
ing the general terms of finding the prisoner not guilty of the premises
charged on that count, because the verdict expressly and affirmatively
finds the party guilty of an assault. But if that would not be justifiable,
it is plain that the verdiet cannot be perverted into an acquittal of the
assault, contrary to its explicit purport. If not a convietion to that
extent in both counts it would, in itself, be repugnant—since upon the
one count it affirms the prisoner to be guilty of an assault, of which same
assault it at the same time affirms him to be not guilty upon the other.
In such a case there could hot be a judgment of acquittal, but only such
proceedings as ensue in other cases of insensible verdiets.

The position of the counsel upon this point is, therefore, in opposition
to the judgment of this court upon the very case of this prisoner, when

it was before us on the first indictment. (See 19 N. C., 297.)
(99) The judgment of acquittal on the first count was then affirmed,
and the judgment was arrested on the second count because that
was regarded as charging a distinct offense, which was not charged in
the former, or of which the prisoner could not be convicted on that
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count. But as the validity of the verdict in this respect was not then
discussed, nor even adverted to at the bar, nor by ourselves, the court
will now proceed to inquire whether the prisoner was before acquitted
of the crime, of which the present indictment accuses him. This will be
done independently of the authority of the adjudication of ourselves,
just alluded to, and also with reference only to that part of the first
verdict which acquitted the prisoner on the first count of that indiet-
ment, and without noticing the fact that the indictment contains more
than that count.

The affirmative is asserted for the prisoner, because it is said that he
might have been convicted of the assault on that count. In the opinion
of the court that is the legal criterion. The nature of the evidence does

. not seem to be an infallible test. It is true, to use the words of Mr. Jus-
tice Buller, “if crimes are go distinet that evidence of the one will not
support” (a charge of)} “the other, it is as inconsistent with reason as it
is repugnant to the rules of law to say that they are so far the same
that an acquittal of the one shall be a bar to a prosecution for the other.”
That two crimes must be proved by different.evidence does certainly con-
stitute them distinet and different crimes, of both of which the same per-
son may be guilty, and for both of which, therefore, he may be prosecuted
concurrently or successively. The difference of evidence conclusively es-
tablishes the distinetness of the accusations; the guilt in the one case is
independent of guilt or innocence. in the other. But it does not follow
e converso that two indictments are identical in their accusations,
although the same evidence may be legally competent and sufficient to
sustain each—and particularly is this true where the one charges an act
done as constituting the crime and the other charges an intent to do that
act as constituting also a erime. Two species of offenses may have
several circumstances in common, but to constitute either offense some
other circumstance is to be added; and that may be a circum-
stance peculiar to each, and when added as a fact alleged in the (100)
record, constitutes each offense a different one from the other.

Yet it is obvious that the allegation of the distinguishing fact, in the one
indictment may be sustained in the minds of the jury as a rational infer-
ence from proof on the trial of the facts laid in the other indictment.

Thus, although an assault with intent to murder and an assault with
intent to maim or disfigure are different offenses, and evidence to sustain
an accusation of the latter would not establish the former, yet it was
held in Coke and Woodburn’s case that an attack with intent to murder,
with an instrument which could not but endanger the disfiguring, would,
where death did not ensue, authorize a verdict under the Coventry act
that the prisoners were guilty of an assault with intent to disfigure. If
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the intent was only to maim, evidence of that intention would not prove
an intent to murder, which is a distinet and further intent requiring
further evidence. Of consequence an acquittal upon an indictment for
an assault with either intent would not bar a subsequent one for an
assault with the other intent. Yet we find, as to the proof, that evidence
of the intent to murder involves the evidence of intent to maim, if the
mode of the murder involves the mode of maiming mentioned in the
statute.  The manner of the act in that case was evidence of both intents
and therefore each intent may be deduced from proof of the act,
althongh each intent constitutes the act a different offense, and they are
accordingly charged specifically different in the indictments respectively.
So, too, in the ease of burglary, which is defined to be breaking and
entering a dwelling house in the night time and stealing goods therein,
or breaking and entering a dwelling house in the night time with intent -
to commit a felony. Now, in the case of Vandercomb v. 4bbott, Leach
Cr. Cas., 708, it was held, that evidence of a breaking and entering with
intent to steal goods was not sufficient to support an indietment charg-
ing the breaking, entering and larceny. The same rule is said down in
Rex v. Furnival, Russ. and Ry. Cr. Cas., 445. It is usual, indeed, not to
charge the larceny although actually committed, because the intent to

commit it constitutes the crime, or at least one species of it, and
(101) the charge of the intent may be supported by any evidence suffi-

ciently denoting it, although short of an actual larcemy, and is
fully supported by proof of the stealing. The perpetration of the felony
is indeed the usual proof of the intent. Locust and Villar’s case, Kel. 30,
and it is even said to be the best evidence of it. Arch. Cr. Plea, 260. It
is not, therefore, sufficient to make a judgment on one indictment a bar
to another, that evidence of the facts alleged in the first would also be
evidence of the facts alleged in the latter; for in the case of Vandercomb
and Abbott the court held, notwithstanding the proof of stealing is evi-
denee of the intent to steal, that an acquittal upon an indictment for the
burglary and stealing the goods was not good as a plea to a second indict-
ment, for the burglary with intent to steal. Why? Because upon the first
indictment the prisoner could not have been convicted by proef of an
intent to steal, but only on proof of an actual stealing. He had, there-
fore, been acquitted only of not having stolen, but had not been acquitted
* of nor charged with purely an intent to steal, which intent was itself one
species of burglary, and might have been entertained, although never car-
ried into execution. Mvr. Justice Buller, in delivering the opinion of the
court in that case, therefore, lays down the principle in these words:
“That unless the first indictment were such as the prisoner might have
been convieted upon by proof of the facts contained in the second indict-
ment, an acquittal on the first can be no bar to the second.” In other
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words we are to inquire whether the facts alleged in the two indictments
are actually or legally the same. If they be, the accused cannot be a
second time put on trial; if they be not, he is tried but once on the same
accusation.

The principle thus deduced seems to the court to be decisive against
the plea of the prisoner. The comparison of the present indictment with
the first count in the former indictment displays at once such marked
differences between them as to render it palpable, that the frame of
neither would admit of a convietion on it of the offense charged in the
other. The facts contained in the first indictment fall short, in some
essential respects, of those indisputably requisite to constitute the erime
in the second indictment. So, likewise, of the facts laid in the
second indictment, if true throughous, they would not make up (102)
the crime specified in the first indictment,

First, both the crime of rape and that of an assault with intent to com-
mit a rape are felonies created by statute. But they owe their existence
to different statutes; the former to the statute of Westminster, 2nd, and
the latter to the statute of this State of 1823. (See 1 Rev. Stat., ch. 111,
sec. 78.) The conclusion of an indictment under each must be contra
forman statuti; and the first count of the former indictment did so con-
clude. Now, admitting that upon that count the jury might have acquit-
ted the prisoner of a rape and convicted him of an assault with intent to
commit a rape, if this last had been a common law felony, yet we think
it certain that he could not be so convicted of that offense when made a
felony by another statute. The reason upon which a reference to the
statute is held necessary at all is in direct opposition to such a convie-
tion. The object is to inform the accused and the court of the particular
law under which the indictment is formed, and to prevent surprise on
either the court or the accused, very nice distinctions have been adopted
establishing the necessity of concluding contra forman statuti vel statu-
torum, according to the truth, when the offense depends upon one statute
or upon two or more statutes. The object then is to specify with cer-
tainty on the record the very law which created the crime for which the
prosecution is instituted. This is indeed done in the general terms of
the conclusion contra forman statuts, without identifying the statute by
its title or date. But the indictment furnishes, or ough to furnish, other
as sure means of identifying it, by laying, namely, such facts and cir-
cumstances in the indictment as constitute the offense within a particu-
lar statute and thus bringing the case within that statute. Under what
statute the indictment is framed may be determined, and, therefore, is to
be determined, by the facts and circumstances alleged in the indictment
as constituting the offense, or giving color or degree to it. An indictment
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concluding against the form of the statute cannot be treated as an indict-
ment founded upon two statutes. There is no better reason why
(103) it should be received as an indictment founded on the one or the
other statute, according to the evidence on the trial. The tenor
of the indictment shows on which statute it proceeds, and not the proof
on trial. In the case before us the first indictment charged the crime
of rape and concluded against the form of the statute. What statute?
Certainly that statute which renders rape a capital felony, and not the
the statute which makes an assault with intent to commit a rape a
felony. That statute is meant which makes the facts and circumstances
charged in the indictment a specific offense; and not another statute
which creates an offense which may be described, and, therefore, ought
to be described, by terms which constitute it specifically a different
~offense, though it be of the same grade with the former. For these
reasons the first count in the former indictment could not, in the opinion
of the court, be deemed an indictment under the statute of 1823; and
consequently the prisoner, if a white person, could not have been con-
victed on it if the offense created by that statute, that is to say, of an
assault with intent to commit a rape, which is the erime with which he
now stands charged. No authority was cited by the prisoner’s counsel in
support of his position except an adjudication in Massachusetts, Com-
monwealth v. Cooper, 15 Mass. Rep., 187. That was an indictment for
a rape, and the jury, after long cousultation, not agreeing upon a verdict,
were instructed by the court that they might acquit the prisoner of the
rape and convict him of an assault with intent to commit it. As an
_authority the case is open to the observations that the decision was off-
hand, in the midst of a protracted trial, without argument, and without
precedent ; and that it might be, perhaps, justified by local legislation, of
which we are uninformed. But there is a more decisive answer to it in
the fact that, upon reconsideration in a full court in the subsequent case
of Roby, 12 Pick Rep., 496, the doctrine is expressly overruled in that
State. : ’
Secondly. There are other ingredients in the offense created by the
act of 1823 which were not charged in the first indictment and without
the existence of which, apparent on the record, the prisoner could not be
convicted under that act. Rape is a capital felony, if committed by
any. person, white or black; and accordingly the first count
(104) charged it in that general form, without describing the prisoner
as a person of color, or the woman as a white woman. It is not
so with respect to an assault with intent to commit a rape. That is a
capital felony only where the actor ig a person of color and the subject
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a white female. As those facts were not necessary to constitute the rape,
and were not charged in the first count of the former indictment the
prisoner could not have been convieted on that indictment of the assault.
But independent of these two particular objections a complete answer
to the plea is furnished, thirdly, by the more general principle before
adverted to, that an indictment for doing a criminal act is not supported
by proof of an intent to do that act, although the intention to perpe-
trate, and the perpetration be each a crime, and of the same grade. To
* this position the case of Vandercomb v. Abbott is a direct authority; as
it is also to the consequence necessarily deducible from it, that an aequit-
tal upon an indictment charging the doing of an act is not a bar to an
indictment charging the intent to do it.

In the more recent case of Rex v. Furnival, Russ. and Ry. Cra. Cas.,
445, it was again decided that where an indietment for burglariously
breaking and entering a dwelling house, and then and there stealing
goods therein, omitted to state the intent, the defendant might be con-
victed if the larceny were proved, but not otherwise. Those were cases
of burglary, it is true, but they are equally applicable to the question
before us, since they proceed on the ground that although the dwelling-
house in which, and the time when,’ the burglary was charged to have
been committed, were precisely the same, both in the indictment for the
burglary and stealing the goods and in the indictment for the burglary
with intent to steal the goods, yet that the difference between the charge
of stealing in the one and that of the intent fo steal in the other, consti-
tuted the indictments essentially distinet and dissimilar. In strict anal-
ogy to that is the case of two indictments, the one for an assault and a
rape consummated, and the other for an assault with intent to commit a
rape.

The court, for each of the foregoing reasoms, is of opinion (105)
that the first plea of the prisoner is bad, and that he might be
properly convicted on the other issue if sufficiently proved on the part
of the State.

It has, however, been contended for the prisoner that he was entitled
to a verdiet. on his plea of not guilty, because the evidence, if proper to
be received, proved a substantial and distinct felony, namely, a rape, and
consequently disproved the felony charge, namely, an assault with intent
to commit a rape. For the support of this position, Hornwood’s case, 1
East P. C., 411, 440, is relied on. But we think that case proceeds on a

" different reason. It establishes that upon an indictment for an assault
with intent to commit a rape, if the proof be of a rape actually commit-
ted the prisoner must, in England, be acquitted. But the reason is that
such an-assault is, in the law of that country, a misdemeanor only, and it
cannot exist where a felony has been actually committed, but is merged
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in the felony. It does not proceed on the ground that evidence of the
intent corisummated disproves the intent itself, but on the contrary that
the intent is established in both cases, and that when it is executed the
act and the intent together constitute a different and a higher crime
than the intent alone did, and extingishes the inferior one. But that
case is obviously distinguishable from the cases of distinct felomies.
When the intent alone is a felony of the same grade, and followed by the
same punishment with the act itself, if perpetrated, there can be no
merger of the one in the other; each is a substantive capital felony, and
the party may be convicted of either upon any competent and relevant
evidence that satisfies the jury of his guilt of the particular offense
charged. Is not proof of a rape actually committed evidence of an
assault with intent to commit a rape? In good sense and law the doing
an act raises the highest presumptxon of an intent to do it. The appli-
cation of that prineiple of evidence is of every days’ occurrence in prac-
tice. In burglary the intent to steal is most satisfactorily proved by an
actual stealing. 1 Hale P. C.; 560, and in the case of Locost v. Villers,
where the indietment was for burglary in breaking and entering a man’s
house with intent to ravish his wife, the prisoners were found guilty and
~ hanged, upon evidence of the rape committed. “The fact (as
(106) Keeling informs us), being very foul, for the woman was actua-
ally ravished.” The objection on the part of the prisoner is,
therefore, deemed untenable, for the evidence of proving a rape was also
a relevant evidence of the intent to .commit it, and the latter being a
distinet felony, subsists, notwithstanding the prisoner proceeded to eom-
mit a further felony.

The preceding observations serve also to answer,-in a great measure,
another and the last objection of the prisoner’s counsel, that is, that if
the former acquittal cannot be pleaded technically as a bar to this indiet-
ment, yet that the State is estopped by it as evidence from proving, for
any purpose, that the prisoner was guilty of a rape. The court is not
aware of any mode of taking advantage of the estoppel created by a
former trial, but pleading it as an acquittal or conviction for the same
offense. But if there were, the same reasons which avoid the bar as a
plea, must necessarily repel the objection of a former trial set up as an
estoppel upon the evidence. Nor is it seen what benefit the prisoner
would derive if we could allow the record of the former acquittal to be
as evidence, an estoppel to other evidence on the part of the State that he
actually committed a rape, for estoppels are mutual, and he cannet take
advantage on this occasion of the fact that he was guilty of the rape,
more than the State can. The former trial establishes conclusively on
both the State and the prisoner that he was not guilty of the rape. He
is not at liberty more than the State is to say for any purpose that he
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was guilty of the rape itself; and whatever on this trial the evidence
might tend to prove, both sides are, upon the argument of the pris-
oner’s counsel, restrained from denying that it did prove a rape actu-
ally committed. When, therefore, a doubt was raised on the evi-
dence for the State, if it was on that evidence that the doubt arose,
whether a rape had not in fact been committed, it was not competent
to the prisoner to insist thereon as a defense to this indictment, that
he was guilty .of the rape. But it does not appear on what evidence
that for the State or the prisoner, the doubt arose; and certainly the
argument that the State was concluded from giving such evidence, is
equally “applicable to the prisoner himself. He could not prove him-
self to be guilty of the rape for the purpose of availing him-
self of the former acquittal. The truth-is, however, that the guilt (107)
or innocence of the prisoner of the rape was not in controversy
upon the trial. The gist of the charge was an assault with intent to
commit a rape; and it was competent to give evidence of any facts from
which that intent might be presumed by the jury—not for the purpose
of establishing his guilt or innocence of any other charge, but of this
only. V
It is admitted, as a result from these positions, that the prisoner may
practically be indicted for two felonies, and his guilt proved of one, upon
the same evidence on which he received an acquittal on the other, from
which inconveniences and hardships may arise. But it is a consequence
of the circumstance that the two felonies are of such a nature that the
existence of one may, in fact, be inferred from the existence of the other;
while in law, the felonies themselves are so distinet and essentially dif-
ferent, as alleged in the indictment, that an acquittal or conviction of
one cannot bar a prosecution for the other.. This is beyond the power
of the court to correct, since, in passing upon plea of former acquittal,
the court is confined to the facts and averments of the indictments, and
cannot know upon what evidence the former verdict was rendered, or
what evidence will be given on the plea of not guilty on a second trial.
Having been unable to sustain any of the objections on behalf of the
prisoner and not perceiving any error in the record the court is obliged
to affirm the judgment of the Superior Court.

Prr Curiam. Judgment affirmed.

Cited: S.v. Birmingham, 44 N. C., 122; 8. ». Nash, 86 N. C,, 651.
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(108) THE STATE v. CUREN JOLLY axp ELIZABETH WHITLEY.

Fornication and Adultery—Witnesses—Costs.

1. Where, upon a conviction for fornication and adultery, the defendants
were fined severally; and nothing was said as to how the costs should be
paid: It was held, that the judgment was several as to the costs also,
and that one might appeal without the other.

2. In an indictment for fornication and adultery, one who had been the hus-
band of the feme defendant, but had been diyorced from her- on account of
her adultery, is incompetent to testify against the defendants as to the
adulterous intercourse, or any other fact which occurred while the mar-
riage subsisted. And if the testimony be received at the trial, after
objection made to it, and the defendants be found guilty, and the man
alone appeﬁls, it is not thereby rendered competent against him.

3. An indictment under the statute for fornication and adultery may be
simply for “bedding and cohabiting together,” and the charge will be
sustained by showing an habitual surrender of the person of the woman
to the gratification of the man, without proof that either had taken the
other into his or her house.

Tur defendants were indicted for that they, “being persons of lewd
and vicious habits, on etc., and for a long time, to wit, for, ete., unlaw-
fully did bed and eohabit together as man and wife, without being joined
together in the holy bonds of matrimony, contrary to the form of the
statute in such case made and provided, and against the peace and
dignity of the State.”

Upon the trial at Martin, on the last circuit, before his Honor, Judge
Pearson, one Henry C. Whitley was offered as witness for the State,
when the defendants counsel objected to his competency because he had
been the husband of the defendant, Elizabeth, although it was admitted
that they had since been divorced from the bonds of matrimony; and it
was insisted for the defendants that he was not a competent witness as to
any matter that took place before the divorce. The court overruled the
objection, “thinking the matter about which he (the witness) was called
to testify, to wit, the criminal intercourse of the defendants, did not,

after the divorce, fall within the rule excluding confidential com-
(109) munications, and all such facts as are known by reason of the
peculiar confidence existing between man and wife.”

The witness was examined and proved a eriminal intercourse between
the defendants before the separation of the witness from his wife, the
defendant, Elizabeth, and for some time after that separation, but be-
fore the divorce.

His Honor charged the jury “that a single act of adultery was not
indictable, but that if they were satisfied from the evidence that the de-

86



N. 0] JUNE TERM, 1838.

STATE v. JOLLY ET AL.

fendants had been guilty of criminal intercourse time after time, so as to
make a practice of it, they should find them guilty.” The counsel for
the defendants then moved the court to instruct the jury that they ought
not to convict unless the evidence satisfied them that the defendant, Jolly,
or the defendant, Elizabeth, had taken the other into his or her house,
and they had lived together in adultery. The court refused so to charge,
but again instructed the jury “that it was not necessary for the parties to
live together in the same house, provided they were satisfied that the
parties were in the habit'and made a continual practice of this adulter-
ous intercourse.”

A verdict of guilty was returned, when the counsel for the defendants
moved for a new trial because the court had erred in receiving the testi-
mony of the witness, Whitley, the former husbhand of the defendant,
Elizabeth, and also in the charge to the jury. THis motion was over-
ruled. A motion was then made in arrvest of judgment because the in-
dictment charged simply a bedding and cohabiting together, without
alleging that either of the defendants had taken the other into his or her
house, and lived together, etc. This motion was also overruled, and the
court fined the defendant, Jolly, two hundred dollars, and the defendant,
Elizabeth, one dollar. From this judgment the defendant Jolly ap-
pealed.

Iredell for the defendant Jolly.
The Attorney-General for the State.

Gasron, J. Upon the trial of this indictment the former husband of
the female defendant, who had been divorced from her by a regu- )
lar judicial sentence, was introduced as a witness by the State, to (110)
prove the adulterous intercourse between her and the appellant
previously to the divorce. The counsel for the defendants objected to
the witness as incompetent for this purpose, but the court being of
opinion that the case did not come within the rule excluding testimony of
confidential communications, and of such facts as are known by reason
of the confidence between man and wife, admitted the testimony, where-
upon the defendants were both convicted, and one of them, the male
defendant, Jolly, appealed to this Court.

It has been objected on the part of the State that this appeal is
irregular, for that although the sentence was several as to the fines im-
posed, it was joint as to the costs. We do not so understand it. The
sentence is in law several in all respects; where the costs can be diserim-
inated each is liable for his or her part of them, and where they cannot
be each is liable for the whole. The judgment against each is to pay the
fine and costs of prosecution.
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The objection made to the witness would have been insuperable if at
the time of the trial he had remained the husband of the female defend-
ant. It is a rule, subject to very few exceptions arising from necessity,
that a wife cannot be a witness for or against her husband, nor a hus-
band for or against his wife, nor either for or against any person who is
a party on the record, and in interest with such husband or wife. This
rule 18 founded principally upon the identity of interest which the law
creates between the married pair, and so far as it is based upon this prin-
ciple, the rule ceases with the dissolution of the relation which made
them two one flesh, But it is also founded on public policy, which seeks
to render the relation not only one of intimate union, but of entire confi-
dence, and this policy makes it necessary that the disability to testify
against each other should in part (at least) remain after the connection
shall have been altogether severed. It would outrage propriety if the
" law were to require or permit communications made under the seal of
marriage confidence to be. published, to the injury or disgrace of the
trusting party, after the marriage was dissolved. The law had invited

confidence, and it should not permit this confidence to be violated
(111) or betrayed. But it is not enough to throw protection over com-

munications made in the spirit of confidence. The intimacy of
the marriage union enables each to be a daily and almost constant wit-
ness of the conduct of the other; and thus in fact a confidence, reaching
nauch farther than that of verbal communications, is forced upon éach of
the parties. What one may even desire to conceal from all human eyes
and ears is thus almost unavoidably brought within the observation of
the other. The confidence which the law thus exforts as well as that
which it encourages, ought to be kept sacred, and therefore the husband
and wife are not in general admissible to testify against each other as to
any matters which occurred during the relation.

But it is argued by the Attorney-General that the criminal conduet-
testified to in this case was itself an outrageous violation of the marriage
vow—a matter in respect to which confidence was not yielded by the
wife, nor could have heen asked by the husband—a wrong to him of
which he had a right to complain, of which he had complained, and for
which he had obtained redress by a final separation from his false part-
ner, and it is therefore insisted that testimony as to conduet of this kind,
occurring during the continuance of the marriage relation, ought not to
fall within the general rule above stated. No decisions have been cited,
either for the State or the prisoner, bearing directly upon this point.
Indeed, most of the adjudications referred to in the argument in rela-
tion to the general rule itself are misi prius decisions, very briefly re-
ported and not entirely reconcilable to each other. Monroe v. Twisleton,
~ Peak’s Evid, app’d, 91; Beveridge v. Mintor, 1 Car and P., 364 (11 E.
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C. L. R., 421), and Doker v. Hasler, Ry. and M., 198 (21 E. C. L. R,
416). In this dearth of authority we must decide the question by a
proper application of the principle of the rule.

We are not satisfied that the exception contended for is established by
reasoning urged in its support. The rule we deem a valuable one, and
we view with apprehension any exception having a tendency more or less
direct to promote cunning, or to generate distrust, where the best inter-
ests of society require that perfect frankness and confidence ought
to prevail. If one exception be sanctioned because from the char- (112)
acter of the eriminal act imputed, the dissent of the witness from
its commission must be presumed, othérs may follow where the like pre-
sumption will be entertained, although not perhaps with equal confidence
—and there will be danger of our having no rule capable of general and
steady application. Besides in the infinite variety of motives which
‘operate on wayward and depraved beings, it may happen even in adul-
tery that actual confidence is reposed in the party supposed to be most
injured. The judicial records furnish instances in which the husband
was the counfidant of his wife’s licentious amours. Cibber v. Sloper;
Smith v. Allison, Buller N. P., 27. But, moreover, the rule is not
founded excluswely upon an actual Voluntary conﬁdenee reposed by one
of the married pair in the other, but also upon the unavoidable confi-
dence which the intimacy of the marriage state necessarily produces. It
is safest, we think, to hold that whatever is known by reason of that
intimacy should be regarded as knowledge confidentially acquired, and
that neither should be allowed to divulge it to the danger or disgrace of
the other.

In holding this doctrine we do not in the slightest degree impugn our
decision in Hester v. Hester, 4 Dev., 228. The disclosure there author-
ized was of a matter which the former husband of the witness could not
have wished to conceal, but must have desired to make known, and to
make known through her if he found no other means of doing so.

It has been argued, however, that supposing the objection to the wit-
ness to be good, it was an objection personal to the wife, and ag she has
submitted to the judgment the appellant has no right to complain of the
.objection having been overruled. But we hold otherwise. The objection
was made on the trial, and if well founded, the testimony offered should
have been excluded. Non constat that there was any other testimony to
establish the charge and if not the appellant has been unlawfully con-
victed. Besides we are of opinion that if the appellant had been solely
on trial the testimony of the husband should not have been received.
The crime charged is one in which the guilt of both was necessary to be
shown, and we understand the prohibition of the husband to
testify against his wife, and of the wife to testify against her hus- (113)
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band, to apply not only when the testimony is offered to convict, but
when its direct tendency is to eriminate and degrade. King v. In-
habitants of All Saint Worcester, 6 Man. and Sel., 194.

Our determination upon this point renders it unnecessary to examine
the other question which was raised upon the judge’s charge and which
is also presented by the motion in arrest of judgment. But as we have
no difficulties upon it, and to prevent future controversy we deem it
proper to say that as we understand the law, the offense is sufficiently de-
seribed by charging an unlawful “bedding and cohabiting together,” and
this charge is sufficiently made out by showing such an habitual sur-
render of the person of the one to the gratification of the other as usually
takes place in the marriage state.

For the error in receiving the testimony of the former husband of the
female defendant the judgment is to be reversed and wvenire de novo
awarded.

Pzr Curiam. ' Judgment reversed.

Cited: Gardner v. Kluttz, 53 N. C., 876; State v. Jones, 89 N. C.,
5615 State v. Brittain, 117 N. C,, 786; State v. Raby, 121 N. O., 684.

B

THE STATE v. BENJAMIN MORRISON.
Mistrial of Misdemeanor.

On the trial of a misdemeanor. the court has a discretionary power to dis-
charge the jury before they have rendered a verdict, and to reguire the
defendant to be again put upon his trial for the same offense.

Tur defendant was indicted for an assault upon one Jonathan Holly,
and pleaded “not guilty,” and issue was joined thereon. At Spring
Term, 1837, of Cumberland Superior Court, a jury was empanelled to

try this issue, and being unable to agree upon a verdict it was
(114) ordered by the court that a juror be withdrawn. This was done

on Friday before the end of the term, and against the consent of
the defendant. At Spring Term, 1838, before his Honor, Judge Dick,
the solicitor for the State demanded that the defendant should again be
put upon his trial on the aforesaid issue. The defendant thereupon
moved the court to discharge him, on the ground that a jury had, at
Spring Term, 1837, being regularly empanelled to try the issue, and
that the court had discharged the jury against his consent and without
any sufficient legal cause. . His Honor overruled the defendant’s motion,
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and the defendant then pleaded specially the facts above stated, in bar
of any further prosecution. To this special plea, Mr. Solicitor Troy en-
tered a general demurrer. The court pro forma overruled the demurrer,
and ordered the defendant to be discharged, and from this judgment the
solicitor appealed.

The Attorney-General for the State.
Iredell for the defendant.

Danier, J., after stating the case as above, proceeded as follows: Tt
seems to us that a plea of matters appearing on the record in the case
itself, is of a very extraordinary character, but as no objection has been
taken to this irregular mode of proceeding we shall consider the point,
which upon the plea and demurrer was evidently intended to be sub-
mitted.

In the case of the State v. Ephraim (ante, 2 vol., page 162) we held
that a jury charged in a case of capital felony, cannot be discharged be-
fore rendering a verdict, but for evident, urgent, overruling necessity,
arising from some matter occurring during the trial, which was beyond
human foresight and control. But in the trial of issues on indictments
for misdemeanors the rule is different. All the learning on this subject
was examined and reviewed by the court in the case of the People v. Ol-
cott, 2 Johnston’s Cases, 301. The Court there proceeded to say: “The
case now-before the court is a case of misdemeanor only, and the precise
question is whether in such case it does not rest in the diseretion of the
court to discharge the jury whenever they deem it requisite to a
just and impartial trial. It is worthy of notice that there is no (115)
general rule, nor any adjudged case, denying this power in the
court in the case of a misdemeanor.” The power of the courts in those
cases is analogous to their power in civil cases. It must from the reason
and necessity of the thing belong to the court, on trials for misdemeanors,
to discharge the jury, whenever the circumstances of the case render such
interference essential to the furtherance of justice. Every question of
this kind must rest with the court under all the particular or peculiar
circumstances of the case. We are, therefore, of the opinion that the
demurrer should have been sustained. The judgment rendered in the
Superior Court discharging the defendant was erroneous, and the same
is reversed. This opinion will be certified to the Superior Court of Law
for the county of Cumberland, and the case will there proceed.

Per Curram. Judgment reversed.

Cited: S.v. Morrison, 35 N. C., 204; 8. v. Tillettson, 52 N. C., 115;

S. v. Bass, 82 N. C., 572.
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THE STATE v. WILLIAM SMITH."
 Homicide—Legol Provocation.

Where one goes to the house of another in a peaceable manner, without offer-
ing or threatening violence to his person or dwelling, and upon being
ordered off and not going immediately, is killed by the owner of the
premises, the slayer is guilty of murder, although it be proved that he
had previously forbidden the deceased from coming on his premises.

Txis was an indictment for murder, tried at Rockingham on the last
cireuit before his Honor, Judge T'oomer.
The prisoner was charged with having killed one Samuel Callam.
On the trial a witness was introduced on the part of the State who swore
that on 11 February, last, which was Sunday, he was sent by the
(116) deceased to the house of the prisoner to get a bottle of whiskey,
the deceased and prisoner being neighbors. The witness was to
procure the whiskey from a son of the prisoner, but the son not being at
home the witness was detained, awaiting his return, longer than he had
expected and longer than had been foreseen by the deceased. While the
witness was sitting in the house by the fire, with the prisoner and one
Osborne, he saw the prisoner waive his hand and heard him say at the
same time, “clear yourself.” The witness, from his position, could not
see who was in the yard to whom the prisoner spoke. The prisoner in-
stantly rose from his seat, took a shotgun and went into the piazza where
the witness followed him and saw the deceased standing in the yard
with his face towards the house. The prisoner raised the gun, presented
it at the deceased and snapped it; he then prepared the lock, raised and
presented the gun again at the deceased and snapped it a second time.
The prisoner then laid the gun on a bench, went into the house, got a
rifle, returned into the piazza and fired at the deceased. The ball from
the rifle took effect, and the deceased instantly exclaimed, “Lord! Uncle
Billy, you have killed me,” and died in about an hour after receiving the
wound. The deceased was not approaching the house when he was shot,
and had not advanced a step towards it after the witness first saw him.
He had in his hand a small and very light walking stick, which he held
"in the ordinary position, with one end on the ground, and he made no
attempt to raise it. He did not speak a word to the prisoner until after
he was shot, when he made the exclamation above stated. The deceased
had no weapon with him except the stick above spoken of. When the
prisoner was about to shoot the deceased, the witness attempted to inter-
fere to prevent it, but the prisoner threatened him and he was compelled "
to desist. Not more than two or three minutes elapsed from the time the
prisoner went into the piazza with the shotgun before he fired the rifle.
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The prisoner offered to give in evidence testimony to show that the
deceased had attempted to use a dirk in two or three different quarrels,
but the evidence was objected to by the prosecuting officer and rejected
by the court. The prisoner then offered to give in evidence decla-
rations of the deceased, made several months before the killing, (117)
when the court was about to reject the testimony upon the ground
that those declarations formed no part of that transaction, and that if
they had, words were not legal provocation, and could not extenuate the
offense, but being assured by the prisoner’s counsel that those declara-
tions would not be urged as legal provocation in themselves, but be submit-
ted to the jury as circumstances giving a character to the transaction,
and from which the jury could infer the intent with which the deceased
_visited the prisoner’s house, and therefrom deduce inferences explaining
the conduet of the deceased there, and having a direct tendency to show
that he was assaulting the prisoner, or attempting forcibly to dispossess
him of his domicil, the evidence was admitted. Several witnesses were
thereupon introduced who stated that several months before the fatal
oceurrence they heard the deceased, on public occasions and at different
places, boast that he had debauched the prisoner’s wife, and declare
that he could have illicit intercourse with her whenever he pleased. The
prisoner then introduced his daughter, who swore that in August last
the prisoner and her mother separated and had not since that time lived
together; that about a week after the separation the prisoner told her to
inform the deceased that he-would not go in pursuit of him, but that
the deceased must not come to his house; that if the deceased came there
he would kill him; that he had parted the prisoner and his wife and he
must not come on the prisoner’s premises to “pester” him. This message
was delivered to the deceased within a few days thereafter, when he re-
plied that he was a free man and would go where he pleased.

The testimony being closed the prisoner’s counse] urged that the homi-
cide was justifiable; if not justifiable that it was excusable; and then
insisted that if the homicide was felonious, it was only manslaughter

-and not murder. And the court was requested to instruet the jury:
“1st. That if the deceased was expressly forbidden to enter the yard of
the prisoner, it was only manslanghter; 2nd. That if the prisoner had
forbidden the deceased to come to his house, and the deceased did come,
and the prisoner had a well grounded belief that the object of
the deceased was unlawful, then it was only manslaughter. 3rd. (118)
That if the deceased had heen forbidden to come to the hounse of
the prisoner, and he did come and menace the prisoner with violence,
either by words or gestures, and refused to go away when ordered, then
it was only manslaughter.”

93



IN THE SUPREME COURT. [20

STATE ©. SMITH,

His Honor, after stating the different kinds of homicide and explain-
ing what was justifiable, and what excusable, homicide, proceeded to
instruct the jury as follows: Felonious homicide includes murder and
manslaughter. Murder is the felonious and unlawful killing of one
reasonable creature by another, with malice aforethought, either express
or implied. Malice is implied, when the circumstances attending the
transaction show that the slayer is a man of wicked and depraved dispo-
sition, of violent temper, of ungovernable passions, and vindictive feel-
ings, and has a heart vegardless of social duty, and fatally bent on mis-
chief. If there be no legal provocation, and the weapon used be fitted
and likely to produce death, the law infers malice. Words are not legal
provocation. Was the weapon fitted and likely to produce death? If
the prisoner had taken the deceased in adultery with his wife, and killed
him on the spot, or before his passions had time to cool and subside, it
would be manslaughter and not murder. This the law considers the
greatest provocation that can be given. But declarations by the deceased
that such an act had heen committed are mere words, and are not legal
provocation; and especially if the killing occurred long after the declara-
tions had been made. The State also insists that the law not only
implies malice from the circumstances of this transaction, if they be
believed by you, but that there is evidence of express malice. If you be
satisfied from the evidence that the prisoner killed the deceased with
sedate and deliberate mind, and with a formed design, there is express
malice. Former grudges and antecedent menaces are evidence of this
formed design. Do the witnesses introduced by the prisoner satisfy you
that he entertained grudges, and uttered menaces against the deceased ?
If so0, there is evidence of express malice; and you are to determine, if
you be satisfied of its existence. If you believe from the evidence that

the homicide was committed under the influence and by the
(119) promptings of former grudges, and in pursuance of antecedent

menaces, and was not in consequence of the conduct of the de-
ceased at the time of the fatal occurrence, there was malice, and the act
was murder.

“But the prisoner insists that it is merely manslaughter. To extenuate -
the offense from murder to manslaughter it must have been perpetrated
in a gust of passion, and that passion must have been excited by legal
provocation. Do the circumstances satisfy you that the prisoner acted
deliberately and with formed design, and not under the influence of pas-
sion? If so it is not manslaughter. But if the deed were perpetrated
under the influence of passion, was there legal provocation. Words are
not legal provocation. If the killing be with a deadly weapon—one well
fitted and likely to produce death, and the provocation be slight, it will
not extenuate the crime to manslaughter. The mode of resentment must
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bear a reasonable proportion to the provocation given, to reduce the
offense to manslaughter. If the deceased were a mere trespasser on the
land of the prisoner, by coming there against his will; and if the de-
ceased came there after having been told not to come, as stated by the
prisoner’s daughter ; and if the deceased did not go away instantly when
he was ordered, under the circumstances stated by the witness, it would
not be such a provocation as would reduce the killing to manslaughter, if
the deed were perpetrated under all the circumstances stated by the
witness.”

The prisoner wag convicted of murder and judgment of death being
pronounced he appealed.

J. T. Morehead f.m" the prisoner.
The Attorney-General for the State.

Prr Curiam. The court has not perceived anything in the instrue-
tions to the jury, taken in connection with the evidence stated, that can
authorize a reversal of the judgment.

There was no evidence from which it could be judicially or rationally
inferred that the deceased, in word or action, threatened or even that he
meditated violence to the person or dwelling of the prisoner. On
the contrary the evidence establishes a killing without provoca- (120)
tion at the time, upon a formed design and ancient grudge, indi-
cated by express threats, and three repeated attempts to shoot an un-
armed and unresisting man. It is a case of express malice, proved by
direct evidence.

The judgment must, therefore, be affirmed, and the usual certificate
transmitted to the Superior Court, in order that the sentence of the law
may be carried into execution.

THE STATE v. THOMAS S. JONES.
Larceny—~Recent Possession—IEuvidence.

1. The possession of stolen property affords presumptive evidence that the
possessor is the thief; and the evidence is stronger or weaker as the
possession is more or less recent. A recent possession raises a reasonable
presumption of guilt. ’

2. If, in attempting to rebut the presumption of larceny arising from the recent
possession of stolen property, it be proved that the defendant after the
larceny found the property in the possession of another person from
whom he received it, claiming it as his own, but that before such finding
he gave an exact description of the stolen articles which he alleged he

95



IN THE SUPREME COURT. [20

STATE v. JONES.

had lost, that he made different statements to different persons as to the
time he lost his property, that after finding the property he put false
marks upon it, and that afterwards he left the State in consequence of
the indictment—all these circumstances furnish evidence tending to con-
nect the defendant with the felonious possession of the property anterior
to the time when he found it in the possession of such other person.

Tue defendant was indicted for petit larceny, in stealing two pigs at
Chowan, on the last circuit, before his Honor, Judge Settle.

On the trial it was proved for the State that four pigs, the property
of the prosecutor, had been stolen, and that shortly thereafter two of
them were found in the possession of the defendant, and the other two in
the possession of a person of color, to whom the defendant had sold them,

after having put them in the mark of an uncle of his who had
(121) been dead five or six years. It appeared further that the defend-

ant was a young unmarried man and lived with his father at the
time of the transaction, and that his father owned hogs marked differ-
ently from those of his deceased brother, the uncle of the defendant
above mentioned. It was also proved for the State that the defendant
left the State for Tennessee the week after the court at which the indict-
ment was found against him and that he returned to Chowan County
the week before the next succeeding court, and that he said it was in
consequence of the indictment that he was going off.

The defendant, in attempting to account for his possession of the prop-
erty, called upon a witness by the name of Dennis, his brother-in-law,
who stated that the defendant requested him to come to the town of
Edenton to assist him in hunting for some pigs which he had lost that
morning, describing their number, size, and color; that this was on Sun-
day morning; that after going to two or three other places they went to
the house of a free negro woman, living in the suburbs of the town, where
they found the pigs as described by the defendant, in number, color, and
size; that the defendant inquired of the woman how she came by the
pigs; the witness did not recollect her answer, but the defendant then
took the pigs, and after selling two of them carried the others to his -
father’s. The defendant then introduced two other witnesses, a Mrs,
King, and his brother, William Jones, who stated that thé defendant had
told them that he lost his pigs on the same Sunday morning, and they
believed that he had lost them. William Jones stated that his brother
had lost pigs. These witnesses further stated that when the defendant
went off on the same morning to look for his pigs he took his bag with
him, and returned about breakfast time with three of his pigs, and that
one of the three was claimed_by another person and given up. The
defendant then introduced a Mr. Smith, a merchant residing in the town
of Edenton, who proved that on Saturday night preceding Sunday
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morning, between 7 and 8 o’clock at night, the defendant came to his
store and asked him to assist him in looking for some pigs which defend-
ant stated that he had lost that evening. This witness further stated
that the defendant told him very early next morning that he had

found two of his pigs. The defendant also introduced a witness (122)
by the name of McNider, who stated that about half an hour by ‘
sun on the same Sunday morning the defendant told him that he had
found all his pigs in the possession of the negro woman living in the
suburbs.

The court, in charging the jury, left it to them to ascertain whether
the evidence offered connected the defendant with the felonious posses-
sion of the pigs anterior to the time when they were found by the de-
fendant and his brother-in-law, Dennis, in the possession of the free
woman of color. o

The counsel for the defendant then moved the court to instruct the
jury that there was no evidence to connect the defendant with the felon--
ious possession of the pigs before the time they were found in the posses-
sion of the free woman. The court declined giving such instruction, but
on the contrary charged the jury that there was evidence of the felonious
taking, but its weight and effect was for them to decide, and that if it
satisfied them beyond a reasonable doubt of the defendant’s guilt, they
were bound to conviet him. The defendant was found guilty and ap-
pealed.

Iredell for the accused.
The Attorney-General contra.

Dawnier, J. The property which the indictment charged the defendant .
to have feloniously taken and carried away, was on the trial proved to
have been stolen from the prosecutor, and shortly thereafter the identical
property was found in possession of the defendant. This proof having
been made on behalf of the State, raised a presumption that the defend-
ant was the thief. The effect of this evidence was to throw upon the
defendant the burden of accounting for that possession. KEvidence of
this nature is by no means conclusive, and it is stronger or weaker as the
possession is more or less recent. The rule is that recent possession
raises a reasonable presumption against the prisoner. East. P. C., 657, 2
Starkie’s Evidence, 450. The defendant introduced evidence to explain
his possession, and for the purpose of repelling the presumption that he.
stole the property.  His brother stated that the defendant had lost
pigs; but when he lost them or what sort they were he did not (123)
state. His brother-in-law Dennis stated that the defendant told
him on Sunday morning that he had on that morning lost pigs, and he
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described the number, color, and size; they went in search and at the
house of a free woman of color they found the pigs as described by the
defendant in number, color, and size. He told Mrs. King and his brother
that he lost his pigs on Sunday morning. He told Mr. Smith on Satur-
day evening that he had lost his pigs on Saturday evening and asked his
assistance in searching for them. The court left it to the jury to ascer-
tain whether the evidence offered connected the defendant with the
felonious possession of the pigs anterior to the time they were found in
the possession of the free woman by the defendant and Dennis. The
counsel for the defendant moved the court to instruct the jury that there
was no evidence to connect the defendant with the felonious possession of
the pigs before the time they were found in the possession of the free
woman. The court refused to give such instruction, but charged the
jury that there was evidence of the felonious taking, but its weight and
effect was for them to decide on. On the first branch of the charge there
can be no objection; and on the second we think the defendant had no
right to demand of the court the charge prayed. The declaration of the
defendant to Dennis, on Sunday morning before they went to the house
of the free woman, of the number, size, and color of the identical pigs
which were proved to belong to the prosecutor, and which were also
proved to have been recently stolen from the prosecutor, connected with
the different statements which the defendant had made as to the time he
lost his pigs, with the circumstance of his marketing these pigs, and his
leaving the State, all taken together, precluded the judge from saying
there was no evidence to connect him with the taking before they -went to
the woman’s house on Sunday morning. The evidence was properly left to
the jury for them to say whether they were satisfied beyond a reasonable
" doubt that the defendant had stolen the property, and had carried it to
the free woman’s house as a cloak to the transaction. We see nothing
erroneousin the opinion delivered by the Court. Therefore the Superior

Court will proceed to judgment it the case according to this
(124) opinion.

Prr Curiam. ' Judgment affirmed.

Cited: S.wv. Patterson, 18 N. C., 473; 8. v. McRae, 120 N. C., 609.
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THE STATE v. JOHN HATHAWAY.
Harboring Slave.

Harboring or maintaining a runaway slave within the act of 1741, etc. (Rev.
Stat., ch. 34, sec. 73), consists in secretly aiding him by any means to
continue absent from his master, knowing at the time of rendering such
aid that he was a runaway.

Tue defendant was tried on the last circuit at Edgecombe, before
Pearson, J., for “secretly, clandestinely, and fraudulently harboring and
maintaining a runaway slave, the property of one E. C.”

Mouch testimony was offered to the jury and certified to this court, con-
sisting of facts similar to the following: That the negro had one or more
places of concealment on the land of the defendant and of declarations of
the defendant that he could have taken the negro if he pleased, but that
he would not do so because of the confidence that the slave reposed in
him, offers by the defendant to purchase; etc.

His Honor instructed the jury “that if the evidence satisfied them that
the defendant had fraudulently and secretly done any act to aid,
countenance, and comfort the negro, knowing him to be a runaway, with
a view to make it more easy and safe for him to stay out, or to make it
more difficult for his owner to take him, as if he permitted him to make
a cave or shelter, or camp upon his land, and to remain in it, and while
there gave him his countenance, and informed him when it was safe to
go, or when to stay, he was guilty. That it was not necessary to consti-
tute the offense that the State should prove that the defendant had
given the negro food, or drink, or clothing. That assistance, if (125)
any was given, must, in order to make out the offense charged, be
given secretly and clandestinely, and that by secretly’ was meant the
doing the act in a way to prevent its being proven, and that it differed
from assistance openly given under a claim of title, or in an avowed
disregard of the rights of the master, in the same way that stealing dif-
fered from trespass—the one being a recent taking so as not to let the
owner know what had beéome of his property, or who had taken it—the
other being a taking under a claim of title, or in open disregard of the
rights of the owner, without attempting to conceal from him what had
become of his property. That the assistance must also be given fraundu-
lently ; but that fraud would be implied if in point of fact the defendant
knew the negro to be a runaway at the time of rendering such secret
assistance.”

The defendant was convicted and appealed.
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Iredell and B. F. Moore for the defendant.
The Attorney General for the State.

.Davier, J. We have examined the charge of the judge. delivered to
the jury in this case. We do not discover any error in it. The defend-
ant appears to have been properly convicted under the act of Assembly
(1 Rev. Stat., 209). This opinion will be certified to the Superior Court
of Edgecombe, and that court will proceed to judgment, ete.

Prr Curiam. ' Judgment affirmed.

Cited: Young v. McDomiel, 50 N. C., 104.

*

(126) THE STATE v. JAMES LEIGH,
Indictment Agoinst Justice of the Peace.

1. An indictment against a justice of the peace for refusing to issue his war-
rant for the arrest of a felon, must charge either that the felony was
committed in his presence, or the tender to him of an affidavit of its com-
mission, ’

2. It should also charge that the felon was in the magistrate’s county when
the refusal took place.

3. A master is not at liberty to contrive the escape of his slave who has com-
mitted a felony—but if he be a magistrate, he ‘should not act officially
against him.

Tue defendant was indicted at Perquimans on the last circuit, as
follows: : o

“The jurors for the State, etc., present, that James Leigh, late of, etc.,
on, etc., was and yet is one of the acting justices of the peace in and for
the said county of Perquimans, and as such bound by the duties of his
said office, and by the laws of the State, to issue his warrant for the
apprehension of all persons guilty of felony; and the jurors aforesaid do
further present, that afterwards, ete., in, etc., a certain negro slave, Jim,
the property of one James Leigh, Sr., did commit a felony by feloniously
killing and murdering a certain negro slave, Washington, the property
of the said James Leigh ; and the jurors aforesaid do further present that
afterwards, to wit : on, ete., ete., the said James Leigh, Sr., well knowing
of the commission of the said crime by the said slave, Jim, as aforesaid,
unlawfully and contemptuously neglected and refused to-issue his war-
rant for the apprehension of the said negro slave, Jim, for the commis-
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sion of the said felony, as he was bound by the duties of his s&id office
and by the laws of the land to have done, to the great hindrance of
justice,” ete.

Upon the motion of the defendant his Honor, Judge Settle, quashed
the indictment, and Mr. Solicitor Outlaw appealed.

The Attorney-General fo.r the State.
Kinney for the defendant.

Rurrix, C. J. Tt was probably the object of this appeal to (127)
obtain the opinion of the court, whether a justice of the peace be
liable to indictment, who, without corruption, neglects to issue a warrant
for the apprehension of a person within his county, who the magistrate
personally knows, or has reason to believe, has been guilty of felony.
But the court does not think it proper to decide that general question
upon an indictment framed like the present, which does not raise it.

There are two grounds on which a magistrate may, and ought to grant
process for the apprehension of persons charged with crimes. The one
is his own personal knowledge when the offense i3 committed in his pres-
ence. Although it has been said that it is indelicate for a magistrate to
act on his personal knowledge, and that he ought to apply to another, yet
strictly speaking, it is perhaps his duty, especially if it be necessary to
prevent an escape. The other ground is probable cause, supported by the
oath of some other person. Now, admitting in this last case that it is a
duty of a magistrate to grant process, although no felony was committed,
in order that due investigation may be had; and admitting, also, this to
be a ministerial duty, for the negligent omission of which, though
without corruption or any particular bad motive, he would be responsible
upon indictment; yet it seems indispensable that the indictment must
allege either the commission of the felony and the presence thereat of the
magistrate, or, in lieu thereof, a charge before him on oath of probable
cause, or at least, an offer of some person to make snch charge. The
presence of the magistrate, or an accusation or offer to accuse on oath, is
necessary to raise the duty of issuing a warrant, and to render the refusal
or neglect to do so illegal or contemptuous of the law. In all these
particulars the present indictment is deficient.

It charges that “on, etc., at, ete., a certain slave, Jim, the property of
one James Leigh, Sr., did commit a felony by feloniously killing and

_murdering a certain negro slave, Washington, the property of the said

James Leigh; and that afterwards, to wit, on the day and year last
aforesaid, at and in the county aforesaid, the said James Leigh,
Sr., well knowing of the commission of the said ecrime by the said (128)
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negro slave, Jim, as aforesaid, unlawfully and contemptuously neg-
lected and refused to issue his warrant,” etc. Not to say anything of
the very imperfect manner in which the indictment charges the homi-
cide, which does not appear therefrom to be either murder or manslaugh-
ter; it is obvious that no fact is laid which required the magistrate, as a
positive duty, to grant a warrant. It said, indeed, that “well knowing he
neglected” ; but the source and means of knowledge are not specified—
whether from personal presence he fully knew the fact of felony, or
_ whether from evidence he knew of probable cause; or whether from
rumors he had reason to believe or know that a felony had, or probably
had been committed. It seems to us that the allegations of the indict-
ment in these respects are entirely too vague and general.

There 1s another fatal omission in the indictment. The negligence of
the magistrate is criminal, if at all, from its tendency to favor the escape
of the offenders. Tt may be a duty to issue a warrant against a person in
the county of the magistrate, upon which an arrest may be made. But it
is not the duty of a justice of the peace to grant process against felons in
every part of the State. The indictment before us does not allege that
the supposed felon was in Perquimans at the time the knowledge of the
felony came to the defendant, nor at any time afterwards.

There is also another objection peculiar to this case: Upon the face of
the indictment the defendant was the owner of both the slaves—the slain
and the slayer. A master is not more excusable in law than justifiable
in morals, for contriving or assisting the escape of his slave, who has
committed felony. But while that is so, he is not, in our opinion, bound,
if at liberty, to be judicially or officially active against him in any stage
of the prosecution. Passing by the interest of the owner, their relation
imposes on him the obligation of the slave’s defense, and the law gener-
ally charges him with it as a duty alike to the slave and to the fair
administration of public justice. Prosecution and defense are so incom-
patible that the two duties cannot be incumbent on the same person.

It is, upon the whole, so clear that no judgment could be pro-
(129) nounced on this indictment, as to render it improper to put the
defendant to his plea. It was, in the opinion of the court, prop-

erly quashed.

Per Curram. Judgment affirmed.

Cited: Shelfer v. Gooding, 47 N. C.;- 177; Nissen v. C.mmer, 104
N. C, 576.
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THE STATE v. JAMES M. G. ROBINSON ET aL.
Malicious Mrschief.

1. Malicious mischief consists in the willful destruction of personal property,
from actual ill-will, or resentment towards its owner or possessor.

2. The cases of the State v. Landreth, 4 N. C., 331, and State v. Simpson, 9
N. C., 460, approved.

Tar defendants were indicted for malicious mischief, in removing a
wagon, the property of one I. H., from its place, “and willfully, wick-
edly, wantonly, mischievously, and maliciously” breaking it.

Upon the trial before Bailey, J., at Lincoln, on the last circuit, the
case was that the defendants found the wagon standing in the street, and
for the purpose of having sport they ran it through the street and down
a hill, whereby it was injured as charged in the indictment, and where
they left it.

His Honor instructed the jury that if the defendants injured the
wagon from mere sport and wantonness they were guilty, although they
had no malice against the owners.

The defendants were convicted and appealed.

Caldwell for defendants.
The Attorney-General for the State.

Gaston, J. The distinction between those injuries which are (130)
regarded simply as trespasses on the rights of individuals, and
those which amount to a violation also of the duties due to the com-
munity, ought to be accurately drawn and carefully observed. We fear
that this has not been done in this State with respect to the wrongs
known under the general name of “malicious mischief,” and apprehend
that this confusion has been the result of treating as common law offen-
ses, acts which owe their existence, as crimes, wholly to positive statutes.
For reasons which have been assigned in the case of the State v. Scott
(2 Dev. and Bat., 85), it is too late now to question whether an indiet-
ment for malicious mischief may not be sustained as for a misdemeanor
at common law, but there is difficulty in laying down clearly the neces-
sary constituents of that offense. It is obvious if “malicious” be under-
stood in its legal sense of intending wrong, and “mischief” mean any
harm done to another’s property, that almost every trespasser on prop-
erty may be made the subject of eriminal prosecution. The description
of malicious mischief usually given by the writers on criminal law, that
is to say, “such damage as is done to private property, not animo furandi,
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or with an intent of gaining by another’s loss, but either out of spirit of
wanton cruelty or black and diabolical revenge,” may answer as a gen-
eral indication of those common law trespasses, which, by a multitude of
statutes, have been raised into crime, but it is too destitute of precision
to constitute a legal definition. What spirit of severity shall be deemed
a spirit of cruelty—what degree of eruelty mounts up to wanton cruelty
—and what intensity of revenge is required to render it black and dia-
bolical—may be considerations in the exercise of legislative discretion,
but eannot be fit subjects of judicial ascertainment, nor furnish of them-
selves rules of public justice suspectible of steady and uniform applica-
tion. We can discover no other mode in which we shall at the same time
pay becoming deference to proceeding adjudications, and secure to the
public that certainty which is indispensible in the administration of erim-
inal justice, than to hold such invasions of private property to be indict-
able as malicious mischief, which are unquestionably within the limits
of those adjudications, and to treat all others as private or ecivil
(181) wrongs, until the Legislature shall think proper to impress upon
them a different character. Governed by these views we extract
from the adjudged cases as a rule of decision that malicious mischief to
be indictable, consists in the wilful destruction of some articles of per-
sonal property, from actual ill-will or resentment towards its owner or
possessor. State v. Landreth, 2 Law Rep., 446; State v. Simpson, 2
Hawks, 460.
It is the opinion of this court that there was error in the charge of
the judge below, and that the judgment rendered against the defendants
be reversed and a new trial ordered. :

Prr Currawm. Judgment reversed.

Cited: S.v. Helmes, 27 N. C., 8365; 8. v. Jackson, 34 N. C., 330; S. v.
Sheets, 89 N. C., 548.
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PEOPLES v. SALLY PEOPLES, REUBEN FOLGER, ET AL.

Administration Bond—Breach.

1. The clause in the condition of a bond given by an administrator with the

. will annexed, which provides that the obligor shall well and truly deliver

and pay over all the rest and residue of the effects and credits which shall

be found due on his account at the close of his administration “unto such

person or persons respectively ag the same shall be due unto, pursuant to

the true intent and meaning of the acts of the General Assembly in such

cases made and provided,” is broken both in letter and in spirit by a

refusal or mneglect of the administrator with the will annexed to pay
legacies.

2. The case of Wa‘shkington v. Hunt, 12 N. C., 475, approved.

3. Where there is an ambiguity in the condition of an obligation, which can-
not otherwise be removed, the law adopts the construction which is the
most favorable to the obligor; -but no formal or technical words are essen-
tial to the constitution of a condition, and any set of words from which
it can be satisfactorily collected that it was the intention of the obligor
to bind himself to the performance of a duty, will be sufficient to make
the performance of that duty a part of the condition of his obligation.

Tais was an action of debt upon the bond executed by the defendants
upon the appointment of the defendants, Sally Peoples and Reuben
Folger, administrators with the will annexed of Harbert Peoples.
The breach assigned was the nonpayment of a legacy to the rela- (134)
tor. The defendants pleaded conditions performed and not broken.

Upon reading the bond on the trial, which took place at Guilford, on
the last circuit, before his Honor, Judge Pearson, the conditions were asg
follows:

“The condition of the above obligation is such that if the above boun-
den Sally Peoples and Reuben Folger, administrators with the will
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annexed of all and singular the goods and chattels, rights and credits of
Harbert Peoples, deceased, do make or cause to be made a true and per-
fect inventory of all and singular the goods and chattels, rights and
credits of the said deceased, which have or shall come to the hands, pos-
session or knowledge of the said Sally Peoples and Reuben Folger, or
into the hands and possession of any person or persons for them, and the
same so made do exhibit or cause to be exhibited to the county court,
where orders for administration passed within ninety days after the date
of these presents; and the same goods, chattels and credits, and all other
goods, chattels and credits of the said deceased at the time of his death,
or which at any time after shall come to the hands or possession of the said
Sally Peoples and Reuben Folger, or into the hands or possession of any
other person or persons for them, do well and truly administer according
to law; and further do make or cause to be made a true and just account
of their said adminigtration, within two years after the date of these
presents; and all the rest and residue of the said goods, chattels and
credits which shall be found remaining upon the said administrators’
account, the same being first examined and allowed by the county court,
shall deliver and pay to such person or persons respectively as the same
shall be due unto, pursuant to the true intent and meaning of the acts of -
the General Assembly in such cases made and provided. And it appears -
to us that a last will and testament was made by the deceased, and the
exccutor or executors therein named did exhibit the same into court,
making request to have it allowed and approved accordingly; but re-
nouncing the right of executorship, administration with the will annexed
is granted to Sally Peoples and Reuben Folger above named, ap-
{135) probation of such testament being first had and made in the said
court, then this obligation to be void and of none effect, or else to
remain in full force and virtue.” ’
His Honor being of opinion that the conditions of the bond did not
provide for the payment of legacies the plaintiff submitted to a judg-
ment of nonsuit and appealed.

No counsel appeared for the plaintiff in this court.
W. A. Graham, J. T. Morehead, and Mendenhall for the defend(mts

Gasrox, J. Th1s case does not raise the question whether the bond on
which the action was brought could be put in suit at the instance of a
legatee before the assent of the administrators with the will annexed to
the legacy or a decree therefor in a proper court. On that question
therefore we forbear from expressing an opinion. The only point pre-
sented for our determination is whether the condition of this bond be

106



N. C.] DECEMBER TERM, 1838.

ProrLES v. PEOPLES.
o

- sufficiently explicit to embrace within it the duty of accounting to the
legatees of the testator.

We admit that where there is an ambiguity in the condition of an
obligation which cannot otherwise be removed, the law adopts the con-
struction which is the more favorable to the -obligor, but it 1s beyond
question that no formal or technical words are essential to the constitu-
tion of a condition, and that any set of words from which it can be satis-
factorily collected that it was the intention of the obligor to bind himself
to the performance of a duty will be sufficient to make the performance
of that duty a part of the condition of his obligation.

The obligation before us is made payable to the chairman of the
county court of Guilford. The condition states as facts that the last will
and testament of Harbert Peoples had been duly proved in that court;
that the executors therein named had refused the office, and that upon
such refusal administration with the said will annexed had been commit-
ted to the two first named obligors, Sally Peoples and Reuben Folger.
- It is true that this recital is found in the latter instead of the prelim-
inary part of the condition, where it would have been more appropri-
ately introduced; but it is not the less on.that account a recital,
explanatory of the purposes of the instrument. The condition (136)
then undertakes to set forth the means by which the obligation
executed under these circumstances shall be discharged. It provides that
if the persons to whom the administration with the will annexed has
been thus committed, shall, within ninety days after the date of the
bond, return a full inventory of all the effects and credits of the deceased ;
shall well and truly and according to law administer all the effects and
credits of the deceased which shall come into their possession; shall at
the end of two years, cause a true account to be exhibited of their admin-
istration; and all the rest and residue of the said effects and eredits
which shall be found due on such account, shall deliver and pay over
unto such person or persons respectively as the same shall be due unto,
pursuant to the true intent and meaning of the several acts of the Gen-
eral assembly in such cases made and provided; then the said obligation
shall be void, but otherwise in full force and virtue.

There can be little doubt but that it was the intention of the parties
to this instrument, the court acting through their chairman on the one
side and the obligors on the other, to secure by it the performance of all
those duties which ought to have been secured by an obligation from
administrators with the will annexed. There is as little doubt but. that
it was the duty of the court to require, and of such administrators to
execute an obligation that should secure a faithful administration of the
assets for the benefit of the legatees. The Statute 21, Hen. 8, ch. 5,
requires that if any person shall die intestate, or the executors shall
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refuse to prove the testament, the ordinary shall grant administration to
the widow or next of kin or both by déscretion of the ordinary, taking
security for a true admanistration; and it cannot be questioned but that
a true administration by an executor or his substitute, the administrator
with the will annexed, comprehends the payment of legacies so far as his -
assets will permit. The executor indeed is not ordinarily required to
give seetirity Tor that purpose, because he is selected by the testator him-
self, and the- testator, not having required surety of him to pay the
. legacies it was thought unfit that legatees who claim through the
(137) bounty of the testator should have the right to demand it; but the
administrator with the will annexed is selected by the court; the
deceased had no hand in his appointment; the legatees do not claim
against him as an agent appointed by the testator, but one appointed by
the court, and therefore 1t was made the duty of the court to require
surety from such officer for a faithful discharge of his duties. (See
Washington v. Hunt, 1 Dev., 479.) This provision of the Statute of the
21st Hen. VIII, is accordingly incorporated substantially in the late .
Revised Statutes, vol. 1, ch. 46. It remains, then, to be seen whether
this intention of the parties to this instrument has been so defectively
expressed that the duty of payin glegacies is not embraced within the
fair import of its terms.

The difficulty is understood to lie in the last stipulation of the con-
dition for delivering and paying to such persons respectively as the same
shall be due unto, “pursuant to the true intent and meaning of the sew-
eral acts of the Geeneral Assembly in such cases made and provided.” It
is supposed that ‘“these persons” do not include legatees, because they
claim from the will of the deceased, and not under any act of the General
Assembly. But in our opinion these persons do include legatees, because,
although they claim under the will of the deceased, their claim is ex-
pressly sanctioned and made obligatory upon administrators by the acts
of the General Assembly. In the first year of our Colonial Legislation
of which we have any records; it was enacted that “no execufor or ad-
mintstrator shall hereafter take or hold (to) himself (according to the
value of the appraisement) more of the deceased’s estate than amounts
to his necessary charges and disbursements, and such debts as he shall
legally pay within twelve months after administration granted; but
that all such estate so remaining shall immediately after the expiration
of twelve months be equally and indifferently divided and paid to such
persons to whom the same is due by this act or the will of the deceased,”
such persons giving bonds, to refund for the payment of debts thereafter
discovered. 1715, Swan’s Ed., ch. 48. The same act directs administra-

tors how they shall distribute a “surplusage,” where there is an
(138) intestacy among the widow and next of kin of the intestate, and
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makes it the duty of the administrator, if any money shall remain
in his hands after the terms of seven years shall have expired, not
recovered by any of kin to the deceased or by any creditor in that time,
-to pay the same to the church wardens and vestry to and for the use of
the parish where the said money shall remain. It also preseribes the
condition of the bond to be given by administrators of intestates, to
which form-the present bond conforms mutatis mutandis, and directs
that the bond shall be assigned to any person or persons injured, who
shall and may maintain an action thereon. By subsequent acts passed
before the execution of this bond, the prohibition on the executor or ad-
ministrator to retain more of the deceased’s estate than amounts to his
necessary charges and disbursements and debts paid, has been so changed
as to permit the executor to hold the estate for {wo years, and at the
expiration of that time these acts expressly command him to divide,
deliver, and pay over all such estate so remaining, to the person or per-
sons to whom the same may be due by law or the will of the deceased.
These acts also provide. that all sums of money or other estate of what-
ever kind which shall remain in the hands of any executor or administra-
tor for seven years after his qualification unrecovered by the creditors,
legatees, or next of kin of his testator or intestate, shall, by the said
executor or administrator, be paid over to the trustees of the University
and they provide that the bond of an administrator shall be put in suit
on the relation of any person injured without an assignment. See acts
1789, Rev., ch. 808, sec. 2; 1809, Rev., ch. 763, sec, 1; 1791, Rev., ch. 341.
It is therefore literally true that the withholding by an executor or
administrator of legacies given by a will the administration whereof has
been confided to him, after the expiration of two. years from his qualifi-
cation, provided that he has sufficient assets over and above his charges
and disbursements, and the just debts of the deceased is in direct viola-
tion of these acts; and therefore the condition of a bond which stipulates
for payment of what shall remain after a fair account of the administra-
tion of these assets, unto those “to whom the same may be due pursuant
to the true intent and meaning of the acts of the General Assem-
bly in such cases made and provided,” is broken in the letter as (139)
well as in its spirit by such violation of these acts.

There are other considerations which have had an influence in bring-
ing our judgment to the conclusion which we adopt as correct. By the
acts of 1807, Rev., ch. 730, and 1813, Rev., ch. 855 (1 Rev. Stat., ch. 46,
sec. 6 and 7), our Legislature has required that executors under certain
eircumstances shall give bond for “a faithful administration,” and on
their failure to do so the court shall grant letters of administration with
the will annexed. This requisition is avowedly made for the benefit of .
the legatees (“representative” is the term used), as well as of the credi-
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tors, and the only direction as to the form of the bond is to be collected
from these words, “bond with sufficient security for the faithful adminis-
tration of the estate, as is required by law in cases of administration on
the estates of deceased persons, and there shall be the same remedy upon -
the said bond to the party aggrieved, as upon the bond of an administra-
tor in like c¢ases.” If a bond had under these statues been required from
the executors of Harbert Peoples, and they under such requirement had
executed an obligation with a condition in the very words of that before
us, it would, we think, have fully conformed to the requisition. It
would have been “a bond for a faithful administration of the estate
as required by law in cases of administration upon the estates of de-
ceased persons.” If so, it might be put in suit at the instance of an
aggrieved legatee as well as of an injured creditor. But if such a con-
dition would be in the bond of an executor effectual to secure the inter-
ests of legatees as well as of creditors, it is not easy to see why it should
have a different operation when contained in the bond of the executor’s
substitute, the administrator with the will annexed.

The construction which we adopt is moreover in the spirit of the
adjudications which have prevailed in this State on the subject of
administration bonds. According to these adjudications such bonds have
an operation which it has been doubted at least whether they have been
permitted to have in England. Creditors, who certainly are not among

the persons to whom the rest and residue of the estate, after a full
(140) administration and the taking of the account, is to be delivered

and paid over, have with us a right to put such bonds in suit, and
allege for breach the nonpayment of a debt. The words “the said effects .
shall well and truly administer according to law,” have been deemed
sufficiently comprehensive to provide against every case of mal-adminis-
tration to the injury of any one; and therefore to enure to the benefit of
creditors. The People v. Dunlap, 18 Johns., 437. This construction,
which has been supposed to be technically wrong (see Washington v.
Hunt, 1 Dev., 475), is felt by all to be substantially right upon the great
prineciple of public policy and public justice, that when the State con-
fides to any individual the management of property not his own, it is
bound to take, and it is to be presumed intends to take, security for the
rights of @ll who may be injured by the misconduct of their office.

Tt is the opinion of the court that the judgment of nonsuit in this case
ought to be set aside, and the cause remanded for a new trial.

Prr Curram. Judgment reversed.
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DeEN EX DEM. oFr THOMAS HAMPTON £t AL. v. JOSIAH COWLES.

Construction of Devise.

A devise by a testator of his “Home plantation” will not carry town lots laid
off on a part of that tract of land by commissioners under an act of the
Legislature passed at the instance of the devisor, when it appears that
the lots have been occupied for many years as part of the town, although
the title to the lots may still be in the devisor.

EsectmexT for two lots in the town of Hamptonville in the county of
Surry, tried at Surry, on the last circuit, before his Honor, Judge Settle.
The lessors of the plaintiff claimed title under the will of Henry
Hampton, Sr., made in the year 1831, devising to them his Home plan-
tation. In the year 1801 Henry Hampton, Sr., acquired title to a
tract of land in Surry County, and in 1805 an act of the Legisla- (141)
ture was passed, which, after reciting that Henry Hampton, Sr.,

" had signified to the Legislature that he wished fifty acres of the said
tract laid off for a town to be called Hamptonville, enacts that the said
fifty acres shall be laid off by five commissioners (of whom Henry Hamp-
ton, Sr., was one}, one-half in town lots and the other half to remain a
town common; and that the said commissioners shall have an indefeas-
ible title in the said fifty acres, with power to appoint their successors
and to convey titles in fee simple. In the same year the said commis-
sioners, Henry Hampton, Sr., being present and assisting, laid off the
said town within the boundaries of the said tract and sold the lots; and
various persons having purchased lots from them resided in the village,
claiming the lots so purchased as their own from the year 1805 until the
time of trial. The dispute was concerning two of the lots so originally
laid off within the bounds of the said town, the lessors of the plaintiff
claiming them as part of the home plantation of Henry Hampton, Sr.,
and as passing under the clause in his will devising to them that planta—
tion.

The defendant exhibited no written title to himself from the said com-
missioners or anyone else, but he proved that three of the original com-
missioners were still alive, and by one of these he proved that he, the
defendant, was in the actual possession and occupation of these lots
before and at the death of Henry Hampton, Sr., and that he had been in
constant possession more than seven. years before the commencement of
this action. It further appeared that Henry Hampton, Sr., had resided
within one hundred yards of the town of Hamptonville, on the tract
which he had purchased in 1801, from that time until his death, and it
did not appear that he had ever set up claim to or exercised ownership
over, any of the town lots as his home tract, or as part of his plantation.
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His Honor held that the act of Assembly reciting that it was made by
the consent of Henry Hampton, Sr., was constitutional, and that, even if
it were not, actual adverse possession under it for more than seven years

would give the defendant a valid title as against the lessors of the
(142) plaintiff. That the title, by the act, vested in the commissioners,

the survivors of whom might maintain an action, but that the
lessors of the plaintiff, claiming under the will, could not. There was a
verdiet and judgment for the defendant, and the lessors of the plaintiff
appealed.

J. T. Morehead for the lessors of the plmntzﬂ“
Boyden for the defendant.

Rurrrw, C. J. Whether the statute by itself, or that together with the
acts done under it, did or did not divest the title out of Henry Hampton
we are very'clearly of opinion that the land so laid off for a town was
thereby severed from the whole tract or “home plantation,” so~as not to
pass under that description in the devise. No part of the town tract was
ever afterwards called or occupied by the testator as a part of his plan-
tation; but it was called, known, and occupied as Hamptonville. This
continued for twenty-six years before the date of the will. There is no
claim even, or anything else, to raise the slightest presumption of a re-
union of the village to the farm or “plantation,” or to bring the village
within the will.

Although we do not perceive any such doubt in the other questions as
would induce much hesitation in the decision of them, yet as the judg-
ment on the one point puts an end to all interest in the lessors of the
plaintiff under the.will, those questions must be left open until the heirs
at law shall choose to raise them. \

Pzr Curram. Judgment affirmed.

DEN Ex DEM. oF ZACHARIAH CANDLER v. ELI LUNSFORD ET AL.
Copies of State Grants.

As patents or grants from the State are recorded in the office of the Secretary
of State, copies of them obtained from that office may be given in evi-
dence without accounting for the originals by all persons except the
patentees or grantees themselves, or those claiming under them who
would be entitled to the possession of the originals,

(143)  Esecrmexnt for two tracts of land, tried at Buncombe on the
last cireuit before his Honor, Judge Dwk

After the lessor of the plaintiff had made out his case by showing a

grant from the State for the lands in dispute, dated 10 January, 1829,
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and that the defendants were in possession of the said lands, the defend-
ants offered in evidence a copy of a grant from the State to one John G.
Blount, of older date than the one to the lessor of the plaintiff, and cover-
ing the whole of one of the tracts claimed by the lessor of the plaintiff,
and also a large body of land not claimed either by the plaintiff’s lessor
or the defendants. An affidavit was also offered by the defendants in
which it was stated that they did not know where the original grant to
Blount, was, without stating that they had made any inquiry for it.
Upon this, and because it appeared further to the court that the Blount
grant covered a large portion of Buncombe, and one or two of the adjoin-
ing counties, and that it was a matter of notoriety in the county of Bun-
combe that the said grant was, and for a number of years had been, in
the possession of Colonel Love, of Haywood County, the court rejected
the copy as evidence. The lessor of the plaintiff had a verdiet and judg-
ment, and the defendants appealed.
No counsel appeared for either party in this court.

Rurriy, C. J. The principle on which the court rejected the copy of °
the grant offered in evidence by the defendants applies to papers between
private persons. The rule is different as to patents or grants from the
sovereign. They are enrolled in the office from which they emanate, and
are there records. Like all other records they may be used as evidence by
all persons by obtaining copies, except the patentee or those claiming
under him, who would be entitled to the possession of the original. Such
was the rule at the common law, inasmuch as the grant is of record.
This principle is recognized by a statute of 1748 (Rev., ch. 44, sec. 6),
which not only makes the “record of every grant in the Secretary’s office
evidence, but goes further and makes the abstracts enter in the
office of Lord Granville, or (generally) exemplifications of them, (144)
duly proved, evidence, as if the original were produced.”

The judgment appealed from must therefore be reversed and a venire
“de novo awarded.

Prr Curiam. Judgment reversed.

Cited: Ray v. Stewart,\105 N. C., 473; Clarke v. Diggs, 28 N. C.,
161; Osborne v. Ballew, 29 N. C., 416; McLenan v. Chisholm, 64 N. C.,
324.
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THE STATE v. WILLIAM MANUEL.
Constitutional Law—Working Out Court Costs.

1. The act of 1831, ch. 13 (1 Rev. Stat., ch. 111, secs. 86, 87, 88, 89%), provid-
ing for the collection of fines imposed upon free negroes and free per-
sons of color convicted of any criminal offense, hy directing them to he
hired out under certain rules, regulations, and restrictions, is not so
clearly repugnant to the 39th section of the Constitution, which provides
that debtors shall not be continued in prison after delivering up bona
fide their property for the use of their ereditors, nor to the 19th section
of the same which gives to the Governor the power of granting pardons,
nor to the 10th section of the: bill of rights, which prohibits the imposi-
tion of excessive fines or the infliction of cruel or unusual punishment,
nor to the 3d section of the same which declares that no man nor set of
men are entitled to exclusive or separate privileges from the community
but in consideration of public services, nor to the spirit of the 12th sec-
tion of the same, which forbids the deprivation of liberty to a free-man
“but by the law of the land,” nor to the principles of free government,
as to warrant the courts in pronouncing it unconstitutional and void.

2. The act of 1838, which provides that if gny person shall be convicted in
any court of record in this State of any crime or misdemeanor, and shall
be in execution for the fine and costs of prosecution, and shall have re-
mained in prison for the space of twenty days, he may be discharged‘ in
the manner therein prescribed, does not repeal the act of 1831, ch. 13,
but as the last expression of legislative will, necessarily abrogates so
much of that act as stands in the way of its provisions.

3. The primary purpose of the Constitution was the well being of the people
by whom it was ordained, and the political powers reserved or granted
thereby, must be understood to be reserved or granted to the people col-
lectively, or to the individuals of whom it was composed.

4. But that section in the Constitution which prohibits the imprisonment of
debtors, applies to debtors, whether citizens or foreigners, dwelling
among us—and all those sections which interdict outrages upon the per-
son, liberty or property of a freeman, secure to that extent all amongst
us who are rescognized as persons entitled to liberty, or permitted the
enjoyment of property. They are so many safeguards against the viola-
tion of civil rights, and operate for the advantage of all whom these -
may be lawfully possessed. .

5. According to the laws of this State all human beings within it fall Within
one of two classes, to wit, aliens and citizens,

6. Foreigners, unless made members of the State, continue aliens. Slaves
manumitted here become freemen—and if born within North Carolina
“are citizens of North Carolina—and all free persons born within the
State are born citizens of the State.

. Naturalization is the removal of the disabilities of alienage. Emancipa-
tion is the removal of the incapacity of slavery. The latter depends
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10.

11.

12.

13.

14.

15.

16.
17.

18.

19.

20.

* wholly upon the internal regulations of the State—the former belongs to
the government of the United States, and it would be a dangerous mis-
take to confound them.

. The possession of political power is not essential to constitute a citizen.

If it be, then women, minors, and persons who have not paid public
taxes are not citizens.

. Free negroes 4nd free persons of color are entitled as citizens to the pro-

tection of the 39th section of the Constltutlon and the 10th section of
the Bill of Rights.

The cases of Burton v. Dickens, T N, C., 103, and Jordan v. James, 10 N. C.,
110, approved.

The 39th section of the Constitution, under the operation of the act of

71778, Rev. ch. 133, prohibits the imprisonment of an insolvent debtor,
after that insolvency has been ascertained to be bona fide in any man-
ner directed by law, either before or since the adoption of the Constitu-
tion.

A fine imposed for an offense against-the criminal law of the country is a
punishment.

And as, after it has been judicially imposed, the same means may be used
- to enforce its collection, which by law the State may employ to collect
its debts, it may, for this purpose, be regarded as a debt due to the State.

But it is not a debt within the meaning of the 39th section of the Consti-
tution.

Constitutions are hot themes proposed for ingenious speculation, but fun-
damental laws ordained for practical purposes. Their meaning once
ascertained by ]udlClal interpretation and contented acquiescence, they
are laws in that meaning unt]l the power that formed shall think proper
to change them.

The costs of a convicted offender are not a debt.

The sentence pronounced against a convicted criminal that he shall pay
the costs of prosecution is as much a part of his punishment as the fine
imposed eo nomine, and it has never been held that he could discharge
himself therefrom by taking the oath of insolvency, except by virtue of
statutory enactments authorizing or supposed to authorize such a dis-
charge.

The right of the Legislature to prescribe the punishment of crimes belongs
to them by virtue of the general grant of legislative powers. It is a
power to uphold social order by competent sanctions unless they be
‘restricted, and so far only as'they are restricted by constitutional prohi-
bitions, it is a power in the Legislature to accomplish the end by such
means as in their discretion they shall judge best fitted to effect it.

The 39th section of the Constitution has no application to, or bearing
upon debts due to the State.

Its object, and sole object, was to protect unfortunate debtors who had
been unable to comply with their private engagements, from the malig-
nity, resentment and cruelty of their offended creditors. ’
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21. The language of the 10th section of the bill of rights is addressed directly
to the judiciary for the regulation of their conduct in the administration
of justice.

22. No doubt the principles of humanity, sanctioned and enjoined in this sec-
tion, ought to command the reverence and regulate the conduct of all
who owe obedience to the Constitution. But when the Legislature, act-
ing upon their oaths, specifying the fines to be imposad, etc., as the rea-
sonable or excess of them, are necessarily questions of discretion, it is
not easy to see how thig discretion can be supervised by a co-ordinate
branch of the government. Certainly in no case can it be, unless the act
complained of contain such a flagrant violation of all discretion as to
show a disregard of constitutional restraints.

23. Whatever might be thought of a penal statute, which in its enactments
makes distinctions between one part of the community and another
capriciously and by way of favoritism, it cannot be denied. that in the
exercise of the great powers confided to the Legislature for the suppres-
sion and punishment of crimes, they may rightfully so apportion pun-

~ishments according to the condition, temptations to crime, and ability
to suffer, of those who are likely to offend, as to produce in effect that
reasonable and practical equality in the administration of justice, which
it is the object of all free governments to accomplish.

24, The execution of every sentence of a court is under the control of the
court, and the court is bound by obligations too sacred to be disregarded
to allow time to make application for a pardon in every case where time
is bona fide desired for that purpose.

25. Appeals in criminal cases annul the sentences rendered below, and whether
the sentences be approved or disapproved, they are not to be affirmed or
reversed in the Supreme Court; but the decision of that court is to be
certified to the court below with instructions to proceed to judgment and
sentence thereon agreeably to that decision and the laws of the State.

Tur defendant, at the Spring Term, 1838, of the Superior Court of
Sampson, before his Honor, Judge Dick, was convicted of an asault and
battery, and thereupon was sentenced to pay a fine of twenty dollars, and
it appearing to the court that he was a free person of color and unable to
pay the said fine, it was further ordered and adjudged by the said court
that the sheriff of the county of Sampson should hire out the defendant
to any person who would pay the said fine for his services for the short-
est space of time. From this Judgment the defendant appealed to the .
Supreme Court.

Strange for the defendant.
The Attorney-General for the State.

Gasron, dJ., after stating the case as above, proceeded as follows:
There is thus directly presented for our decision the question which was
heretofore raised and argued in the case of Ozendine (ante, 2 vol., 435),
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but which it was then deemed neither necessary nor proper to determine,
that is to say, whether the act of 1831, ch. 18 (See 1 Rev. Stat., ch. 3,
secs. 86, 87, 88, 89), “to provide for the collection of fines imposed upon
free negroes .and free persons of color,” be unconstitutional and void.
Every case seriously questioning the constitutionality of a statufe is
entitled to the most deliberate consideration, because it invokes the exer-
cise of the highest and most delicate function which belongs to the
judicial department of the government. The case before us not only
seriously raises-this question—but raises it upon grounds so plausible at
least, if not so strong, as to render a full examination of them a task of
some difficulty. We have therefore felt it our duty to examine the
question with diligence and care, and if the conclusion to which we
have arrived be not right, the error. will not have resulted from the omis-
sion of our best efforts to form a correct judgment.

The act of 1831 directs that when a free negro or free persons (148)
of color shall be convicted of an offense against the criminal law v
and sentenced to pay a fine, if it shall appear to the satisfaction of the
court that he is unable to pay the fine imposed, the court shall direct the
sheriff of the county to hire out the free negro or free person of color so
convicted to any person who will pay the fine for his services for the
. shortest space of time. It further makes it the duty of the sheriff during
the week of the court, or as soon thereafter as may be convenient, pub-
licly, at the door of the courthouse, to hire out the convict to any person
who will pay the fine so imposed for his services for the shortest space
of time, and to take from the person so hiring, bond and security in.
double the amount of the fine so paid, payable in the same manner and
with the same conditions for the proper treatment of the free negro or
free person of color during the time for which he is so hired, as are con-
tained in apprentice bonds, except the condition of teaching him to read
and write. It declares that such hirer shall have the same authority
over and the same right to require and control the services of such free
negro or free person of color, and shall be liable in all respects to the
same obligations and duties as masters now have, and are liable to, in
cases of apprentice honds. It further enacts that if no person can be
found who will pay the fine so imposed for the services of the free negro
or free person of color so fined for a space of time not exceeding five
years, it shall be the duty of the sheriff to hire the free negro or free
person of color to any person who will pay the highest sum for his serv-
ices for five years, which sum shall discharge the fine; and it shall be the
duty of the sheriff after deducting five per cent commissions to account
for and pay over the money collected by virtue of this act as other fines.
Provided that if any free negro or free person of color hired out under
the provisions of this act.shall abscond or leave the service of his master
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before the expiration of his time, he shall be liable and bound to make
up such time so elapsed by serving double the time thereof ; and provided
further that the fine imposed shall in all cases be at least equal to the
amount of the costs of such prosecution.
(149)  On the part of the defendant it has been objected that the act in
question comes in direct conflict with that section in our Coustitu-
tion which protects the person of a debtor after ascertained insolvency
from imprisonment for debt, and with those sections in our declaration
of rights, which prohibit the imposition of excessive fines and the inflic-
tion of cruel or unusual punishments, and the destruction or the depriva-
tion of life, liberty or property of a free-man otherwise than by the law
of the land. It was insisted, however, in argument by the Attorney-Gen-
eral that it was unnecessary to enter into the examination of these consti-
tutional prohibitions, for that the defendant can set up no right and
claim no benefit from them, because he is not a citizen of North Carolina.
The positions of the Attorney-General are, first, that these provisions,
being contained in the fundamental law by which the people of North
Carolina, theretofore a colony and dependency of Great Britain, rising
in revolt against the oppressions of the mother country, constituted and
declared themselves a sovereign and independent state; @ll the securities
provided in that fundamental law, either for persons or for property,
and all the inhibitions against wrong, were designed exclusively for the
benefit of those who were constituent members of that State, and of such
as by inheritance or subsequent incorporation into that political body
should thereafter become members thereof; and, secondly, that persons
of color, whether born free or emancipated from slavery, were not orig-
inally members of that political body and never since have been incor-
porated into it. We do not yield our assent to either of these positions
in the extent in which they have been asserted.

No doubt the primary purpose of the Constitution was the well-being
of the people, by whom it was ordained, and the political powers reserved
or granted thereby must be understood to be reserved or granted to that
people collectively, or to the individuals of whom it was composed. But
as justice is the great object, highest duty and best interest of every com-
mumty, that people wisely deemed it essential to the well-being of them-
selves as a community so to consecrate by their most solemn sanctions

certain great principles of right as.to cause them to enter into the
(150) very elements of their association, in order that their vicolation

should never be permitted to any who might be entrusted under
the Constitution with the powers of the State. For instance, the 39th
section of the Constitution is express that “all prisoners shall be bailable
by sufficient sureties, unless for capital offenses when the proof is evident
or presumption great.”- Can it be contended.that this universal com-
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mand may be disregarded unless the prisoner be a citizen? Take the 9th
section of the declaration of rights, “all men have a natural and inalien-
able right to worship Almighty God according to the dictates of their
own consciences.” Is this declaration to be understood as of a right
belonging solely to the citizens of North Carolina? Take the 7th, 8th,
and 9th sections of the same instrument, by which it is declared that
every man accused of a crime has a right to be informed of the accusa-
tion against him, to confront his accusers and witnesses, and no man
shall be compelled to give evidence against himself—that no free-man
shall be put to answer any criminal charge, but by indictment, present-
ment, or impeachment—nor convicted of a erime but by the unanimous
verdict of a jury of good and lawful men in open court. Is it believed
that these great principles in the administration of criminal justice may
be set at nought if the accused is not a citizen? By the 40th section of
the Constitution it is provided that every foreigner who comes to settle
in this State, having first taken an oath of allegiance to the same, may
purchase, or by other just means acquire, hold and transfer land or other
real estate, and after one year’s residence shall be deemed a free citizen.
If such a person, under the sanction of this clause, purchase land here,
will it be doubted whether the land thus acquired is secured to him by
that Constitution, so that it cannot be taken away, even before he be-
comes a free citizen, otherwise than by the law of the land? We under-
stand the section in the Constitution, whatever may be its meaning, pro-
hibiting the imprisonment of debtors as applying to debtors whether eiti-
zens or foreigners dwelling amongst us—and all the sections which inter-
dict outrages upon the person, liberty, or property of a free-man, as
securing to that extent for all amongst us who are recognized as persons
entitled to liberty, and permitted the enjoyment of property. They
are so many safeguards against the violation of civil rights and
operate for the advantage of all by whom these rights may be (151)
lawfully possessed.

It is not necessary to examine very particularly the argument upon
the second position, which in its course assumed on both sides very much
the character of a political discussion. "According to the laws of this
State, all human beings within it who are not slaves, fall within one of
two classes. Whatever distinctions may have existed in the Roman law
between citizens and free inhabitants, they are unknown to our institu-
tions. Before our Revolution all free persons born within the dominions
of the king of Great Britain, whatever their color or complexion, were

“native born British subjects—those born out of his allegiance were aliens.
Slavery did not exist in England, but it did exist in the British colonies.
Slaves were not in legal parlance persons, but property. The moment
the incapacity—or disqualification of slavery was removed—they became
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persons, and were then either British subjects or not British subjects,
accordingly as they were or were not born within the allegiance of the
British king. Upon the Revolution, no other change took place in the
law of North Carolina than was consequent upon the transition from a
colony dependent on an European king to a free and sovereign state.
Slaves remained slaves. British subjects in North Carolina became
North Carolina free-men. Foreigners until made members of the State
continued aliens. Slaves manumitted here become free-men—and there-
fore if born within North Carolina are citizens of North Carolina—and
all free persons born within the State are born citizens of the State.

A few only of the principal objections which have been urged against
this view of what we consider the legal doctrine, will be noticed. It has
been said that by the Constitution of the United States the power of
naturalization has been conferred exclusively upon Congress—and there-
fore it cannot be competent for any State by its municipal regulations to
make a citizen.. But what is naturalization? It is the removal of the
disabililies of alienage. Emancipation is the removal of the incapacity

of slavery. The latter depends wholly upon the internal regula-
(152) tions of the State—the former belongs to the government of the
United States. It would be a dangerous mistake to confound them.

It has been said that befere our Revolution, free persons of color did
not exercise the right of voting for members of the colonial legislature.
How this may have been it would be difficult at this time to ascertain.
It is certain, however, that very few, if any, could have claimed the right
of suffrage, for a reason of a very different character than the one sup-
posed. The principle of freehold suffrage seems to have been brought
over from England with the first colonists, and to have been preserved
almost invariably in the colony ever afterwards. In the act of 1743,
ch. 1 (Swann’s Revisal, 171), it will be seen that a freehold of fifty acres
was necessary to entitle the inhabitant of a county to vote, and by the
act-of 2d Sept. of 1746, ch. 1, tbid., 223, the freeholders only of the re-
spective towns of Edenton, Bath, Newbern, and Wilmington were de-
clared entitled to vote for members of the Colonial Legislature. The very
Congress which framed our Constitution was chosen by freeholders.
That Constitution extended the elective franchise to every freeman
who had arrived at the age of 21, and paid a public tax, and it is a
matter of universal notoriety that under it free persons without re-

“gard to color claimed and exercised the franchise until it was taken
from free men of color a few years since by our amended Constitu-
tion. But surely the possession of political power is not essential to
constitute a eitizen. If it be, then women, minors, and persons who have
not paid public taxes are not citizens—and free white men who have
paid public taxes and arrived at full age, but have not a freehold of fifty
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acres, inasmuch as they may vote for one branch and cannot vote for the
other branch of our Legislature, would be in an intermediate state, a
sort of hybrids between citizens and not-citizens. The term “citizen” as
understood in our law, is precisely analogous to the term subject in the
common law, and the change of phrase has entirely resulted from the
change of government. The sovereignty has been transferred from one
man to the collective body of the people—and he who before was a “sub-
ject of the king” is now “a citizen of the State.” Considering, therefore,
the defendant as having a right to the protection of the clauses
in the Constitution and declaration of rights on which he relies, (153)
we proceed to the examination of the alleged repugnancy between
these and the act of 1831. The 39th section of the Constitution is in
these words “The person of a debtor, where there is not a strong pre-
sumption of fraud, shall not be continued in prison after delivering up
bona fide all his estate, real and personal, for the use of his creditors in
such manner as shall be hereafter regulated by law.” The argument of
the defendant’s counsel is that this declaration of the will of the people
is found where details are not to be expected; that by it there is thus
embodied into the Constitution a great principle which pronounces im-
prisonment of the body of an honest but unfortunate insolvent debtor,
unjust and oppressive; that the restraint of his person, whether in jail
or under the constraint of a master or keeper, is substantially imprison-
ment; that a fine to the State, though imposed because of-crime, is debt;
and that an act of the General Assembly commanding imprisonment of
such insolvent to enforce satisfaction of this debt is therefore in direct
conflict with this paramount law of the land. The argument is relieved
from one great difficulty with which it would otherwise have had to con-
tend, by the adjudication of this Court in Benton v. Dickens, 3 Murph.,
103, and Jordan v. James, 3 Hawks., 110. In its terms the injunction of
the Constitution would seem mandatory on the Legislature, and to be
carried into execution only by the Legislature.. The continuance in
prison was forbidden after the surrender bona fide of the debtor’s estate
for the use of his creditors in such manner as should be thereafter regu-
lated by law; and until such regulations should be made by law it was
not in the power of any court to ascertain whether the required surren-
der had been or had not been made. But in the cases referred to it was
decided that as the General Assembly in the year 1778, Rev., ch. 133, had
declared all the acts of the colonial legislature which were in foree
before the Revolution to be yet in force, so far as they were not incon-
. sistent with the freedom and independence of the State, and with the
new form of government; and as by an act of the colonial legislature of
1773, it had been provided that a prisoner for debt, on surrendering
his property for the use of his creditors in the manner therein di-
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(154) rected, or without any surrender where he was not worth forty
shillings sterling, and upon taking an oath of insolvency, should

be set at liberty, and be forever discharged, both as to his person and
property as against the creditor at whose instance, and for the debt
upon which he was imprisoned—the act of 1778 was a substantial re-
enactment of the regulations for ascertaining a bona fide insolvency,
and therefore under the constitution, the insolvent complying with those
regulations was protected from imprisonment for any antecedent debt’
to any creditor. Submitting, as it is our duty to submit, to the authority
of these adjudications of our predecessors, we hold, therefore, that the
39th section of the Constitution does prohibit the imprisonment of an
insolvent debtor, after that insolvency has been ascertained to be bona
fide in any manner directed by law either before or since the adoption of
the Constitution. And we also agree that the principle thus sanctioned
by the Constitution is not to be bonored in form only, and ‘disregarded
in substance by a literal adherence to the words “continued ¢n prison.”
A delivery over of his person from the public prison to a master or pri-
vate keeper is as much forbidden as his continuance in the prison. But
the same rule of construction which commands that effect should be
given to the constitutional will of the people, to its full extent, without
regard, to verbal subtleties, equally forbids that we should interpolate
into the Constitution what the people did not.will, by an artificial and
technical stretching of their language beyoud its ordinary, popular and
obvious meaning. Uléra citraque nequit, consistere rectum. A fine im-
posed for an offense against the criminal law of the country is a punish-
ment—an evil or inconvenience in the form of a pecuniary mulet, de-
nounced and inflicted by human laws, in consequence of disobedience or
misbehaviour, not by way of atonement or compensation, but as a pre-
caution against future offenses of the same kind—to correct the offender
and as a terror to evil-doers. After it has been judicially imposed the
same means may be used to enforce its collection, which by law the
sovereign may employ to collect his debt—because by the imposition of
the fine the right of the sovereign to that amount of money from him
who has been sentenced to pay it has been conclusively ascertained

(155) of record. For this purpose it may be regarded as a debt due to
the sovereign., But it is incontestible, we think, that the section

of the Constitution which we are now considering did not embrace—and
cannot without violence to many other provisions in it be held to em-
brace—fines imposed on conviction of crimes. It speaks of a debtor
honestly surrendering all his effects for the use of his c¢reditors. Neither
of these terms, “debtor or creditor,” is appropriate to describe the rela-
“tion in which the convicted offender and the offended State stand to-
wards each other. Again, the Constitution itself diseriminates between
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debts and fines. In this section it provides against unnecessary and wan-
" ton imprisonment for the collection of debts—but in regard to fines its
language is “excessive bail shall not be required, nor excessive fines im-
posed, nor cruel nor unusual punishment inflicted.” Declaration of
Rights, sec. 10. Here we find a fine classed where it ought to be, among
the means used in the administration of criminal justice, and in immedi-
ate connection with other punishments imposed or inflicted, in the ecourse
of that administration. Moreover, the 19th section of the Constitution
confers on the Governor the power of granting pardons, but no part of
the Constitution gives him any power over the public property, whether
consisting of debts due to the State or of any other kind except the naked
authority “to draw for and apply such sums of money as shall be voted
by the General Assembly for the contingencies of government,” and for
these he is “to be accountable.” Now if a fine of this character be a debt
—a mere debt—creating the simple relation of debtor and ereditor, be-
tween the individual who has been sentenced to pay and the State who is
to receive it—certainly the Governor has no power to remit or release it.
Yet from the institution of our government down to this day it has been
the uniform, constant, and with one exception unguestioned usage of the
Governor to grant a pardon remitting fines thus imposed—and on the
only occasion when the question of his right so to do was raised, this
Court held that it did not admit of discussion. State v. Twitly, 4
Hawks, 193. Nay, up to the last session of our legislature it has been
considered as undoubted law—(and because the law was so deemed
the legislature at that session passed the act to which we shall (156)
hereafter have occasion to refer)—that there was no power under
the law except the pardoning power .of the executive which could relieve
an imprisoned offender from his fine. It has been the understanding of
every branch of the government, legislative, executive and judicial—of
the whole community ever since the constitution was ordained, that a
fine might be remitted by pardon, because it was a punishment, and that
“a prisoner could not be discharged from a fine under the insolvent acts,
because in the sense of the Constitution it was not a debt. It is too late
‘now, if it ever could have been permitted, to entertain a doubt upon the
subject. Constitutions are not themes proposed for ingenious specula-
tion; but fundamental laws ordained for practical purposes. Their mean-
ing once ascertained by judicial interpretation and contented acquies-
cence, they are laws in that meaning until the power that formed shall
think proper to change them. The argument, therefore, which we have
been considering fails in this, that the fine imposed by the sentence below
is not a debt within the meaning of the 39th section of the Constitution.
But the argument presents another view in relation to the character of
the fine which is proper to be considered. The last proviso in the act
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makes it the duty of the court before whom the conviction of a free
negro or a free person of color shall take place, on ascertaining his
insolveney, to impose in every case without regard to the character of ‘the
offense, a fine at least equal to the cost of prosecution.. Now by antece-
dent acts the 'several counties in the State are charged in cases of* insolv-
ent eriminals with the costs of prosecution, and all fines levied on con-
victed offenders, belong to the counties respectively in which the convie-
tions are had. In pursuance of these acts the statute before us makes it
the duty of the sheriff to account for and pay over the money collected
under it, after a deduction of his commissions, as other fines. It is,
therefore, manifest, say the counsel for the defendant, that the very pur-
pose of the enactments in this statute is to reimburse the county the
expense of prosecution, and that the fine so directed to be imposed, and
all the machinery for collecting and discharging the fine, are in effect so
many provisions for collecting costs, and whatever may be

(157) thought of a fine really imposed for punishment, yet costs conse-
~quent upon conviction do constitute a debt. There are difficulties

in interpreting the act with which; of course, we should not hesitate to
grapple were it necessary. For instance, it would seem that the fine, the
mintmum of which is fixed, is required to be imposed before the insolv-
ency is ascertained. This may, however, be a mere inaccuracy of lan-
guage or arrangement. But, however this may be, a very strong, if not
insuperable difficulty is felt by a portion of the court in asserting for the
judicial bran¢h of the government, a right to understand an act of the
Legislature as professing one thing and meaning another, or to suppose
the Legislature designed to do indirectly what was directly interdicted to
them. Another portion of the court feels no such embarrassment, but
thinks that the purpose of the act to secure to the counties the costs of
prosecution is manifest, and that there is no indelicacy in thus interpret-
ing its enactments: It feels itself bound indeed to believe that the Legis-
lature did not intend to violate the Constitution, and that they had no
doubt of their right under the Constitution so to relieve the counties
from the inconvenience of paying the costs of prosecuting insolvent free
negroes. It conceives, therefore, that the Legislature being satisfied of
the rightfulness of their object, might for very sufficient reasons of ex-
pediency have preferred to accomplish this object rather by ordering the
costs 1o be included in the fine, than by the ungracious mode of excluding
the persons convicted from the benefit of the laws which permitted in-
solvency to exonerate from costs. But in the judgment of the Court it is
unnecessary to determine whether this be or be not the true construction
of the act, for the costs of a convicted offender are not a debt. The
general rule of the common law was that the sovereign neither pays nor
recovers costs. It is not easy now to say when this rule was first departed
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from in North Carolina, by making the payment of costs a part of the
sentence of the court. The change was antecedent to the Revolution, for
in an act of 1762, for laying a tax on several counties of the District of
of Halifax Superior Court, to repair the public prison thereof, and for
other purposes (Swan’s Revisal, 299), the new practice seems to be
recognized. - We find it there enacted “that the charges of com-

mitting and keeping a criminal shall, if such eriminal have not (158)
sufficient estate to satisfy the same, be paid by the public.” Since

the Revolytion it has certainly been the usage in every case of convie-
tion when a fine was imposed, to add thereto “and pay also the costs of
prosecution.” The existence of this usage was recognized in an act of
1778, ch. 4. (Iredell’s Revisal, 363.) Up to that time the State’s wit-
nesses were not entitled to demand fees for their attendance. The act
recites this as an injustice to these witnesses, and for the cure thereof
directs that thenceforth they shall be allowed the same pay for their
daily attendance as is allowed to witnesses attending in eivil suits, and
such fees for attendance shall be paid by the defendant upon conviction;
and if the State shall fail upon the prosecution of any offense of an
inferior nature, the court may, at their discretion, order the costs to be
paid by the prosecutor in casc such prosecution shall appear to have
been frivolous or malicious; and in case the defendant shall not be able
to pay costs, or the court shall not think fit to order the prosecutor to
pay the same, that then, and in that case, the clerk shall grant a certifi-
cate to such witnesses in manner as certificates are directed to be granted
- to witnesses in civil cause; and such certificates may be received by the
sheriffs in payment of public duties. The provision in this statute for
the case in which the defendant shall not be able to pay costs, was con-
strued, or rather misconstrued, into a legislative permission for a de-
fendant sentenced to pay a fine and the costs of prosecution, to discharge
himself from the costs by taking the oath of insolvency. The act of 1787,
ch. 11 (Iredell’'s Rev., 613) recites that many persons convicted on
indictments take the benefit of the insolvent act, either neglecting or
refusing to pay fee of office, and sheriffs’ and gaoler’s fees, and for
remedy thereof, enacts that every person who shall be found guilty of
any charge exhibited against him by indictment or presentment, and
shall be unwilling or unable to pay the office and gaoler’s fees that are
or may be consequent thereon, shall be hired out by the sheriff of the
county where such person is convicted, for such time as any person will
take him, to serve for the said fees and charges, the said sheriff first
advertising thé time and place of hiring at least ten days previ-

ous thereto. This act, which was sometimes, though seldom, (159)
enforced had the effect to put an end to the practice of discharg-

ing criminals from costs by taking the oath of insolvency. It has never
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been directly repealed, but. it was regarded as harsh and offensive by a
large portion of the community; and upon provisions being made by
subsequent statutes for the payment of -costs incurred by the state in
prosecutions where the defendant was convicted but unable to pay, con-
taining, it was thought, a clear indication that the defendant might be
wholly discharged from the costs if insolvent, the act of 1787 was
decided by the courts to have been impliedly repealed thereby. From
this review of our usages, legislative acts, and judicial interpretation of
them, it follows that the sentence pronounced against a convicted erim-
inal that he shall pay the costs of prosecution is as much a part of his
punishment as the fine imposed eo nomine, and that it was never held
that he could discharge himself therefrom by taking the oath of insolv-.
ency, except by virtue of statutory emactments authorizing or supposed
to authorize such a discharge. The right of the Legislature to prescribe
the punishment of erimes belongs to them by virtue of the general grant
of legislative powers. It is a power to uphold social order by competent
sancticns.. Unless they be restricted, and so far only as they are re-
stricted by constitutional prohibitions, it is a power in the Legislature to
accomplish the end by such means as in their discretion they shall judge
best fitted to effect it. If they choose to annex as a penalty to guilt, that
the offender shall in every case be mulcted, whatever other punishment
may be inflicted, with the cost of prosecution, there is no authority in
the land to gainsay it. If they think proper to provide that either the
whole pecuniary penalty, or any part of it, fine and costs, or eosts only,
shall not be exacted when the prisoner is ascertained to be unable to pay,
it is an act of grace which the judiciary will cheerfully carry into execu-
tion. But if they do not so provide, the relief of the unfortunate
offender must then be sought not from the judiciary, but from the Gov-
ernor, who ean remit all punishment or any portion of it. '
But there is another answer to this argument which is alike decisive.
The argument assumes that the thirty-ninth section of the constitution
restricts the power of the State in the collection of debts due to
(168) the State. We are satisfied that the assumption is unfounded,
and that the section has no application to or bearing upon debts
of this character. We think that this conclusion follows from the estab-
lished rules for the interpretation of laws; from the nature of the pro-
visions contained in the section; and from the uniform exposition which
has been given to it. The rights and interests of the sovereign, whether
that sovereign be a king or a people, are not to be restrained or dimin-
ished by general words not clearly referable to them. Upon this prin-
ciple it was a well known rule of the common law that the king was not
bound by any act of parliament wherein he was not named, unless it was
an act in assertion of public rights or in suppression of public wrongs,
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~and not interfering with his acknowledged interest. It is a principle
founded in good sense. Public rights exist for the support and well-
being of the whole community. Every individual of that community has
an interest in their preservation and maintenance. They are of too great
importance and of too general concern to be curtailed by construction
and implication, and it is a natural presumption that when an interfer-
ence with them is designed, the purpose will be unequivocally expressed.
The language of the section is not applicable to public dues. It speaks
of a bona fide surrender of all the estate, real and personal, of the debtor
“for the use of his creditors.” Can it be believed that it was intended
thereby impliedly to abolish the principle embodied in the institutions of
our forefathers and supposed to be kept inviolate to this day, that the
“debt to the sovereign shall be preferred to all other debts? Was a sur-
render “for the use of the ereditors of the debtor” which would violate
this order of preference to the injury of the State, to draw down the
special favor of the State upon the debtor? Was public delinquency to
be excused because the property taken from the State was applied to the
use of the defaulter’s creditors? The exposition of this section which has
always prevailed is, we are convinced, the true one. The object, and
sole object, of the provision was to protect unfortunate debtors who had
been unable to comply with their private engagements, from the malig-
nity, resentment, and cruslty of their offended creditors; to take

from thése the power which the common law gave of incarcerat- (161)
ing the person of their debtor for life, although he had honestly
surrendered to them all the means he had of discharging their claims,
and although this imprisonment deprived him of the ability to procure
other means to pay what remained due. Upwards of thirty years ago it
was decided in the case of the State against Exum, in Hillsborough
superior court (then the exchequer court of the State), where the defend-
ant had been surrendered by his bail and committed in execution upon a
judgment against him as a district treasurer, that he could not be dis-
charged from imprisonment as an insolvent; and it is confidently be-
lieved that there never has been a case in which a public debtor has
“been allowed the benefit of this supposed constitutional right.

The next ground on which it is urged that the act is unconstitutional
is for that it is repugnant to the tenth section of the bill of rights, which
declares “that excessive bail shall not be required, nor excessive fines
imposed, nor cruel nor unusual punishments inflicted.” The act, it is
argued, violates the principle of that part of this section which forbids
the imposition of excessive fines, because it compels the court, whatever
may be the nature of the offense—however trivial-—to impose a fine at
least equal in amount to the costs of prosecution. And what, it is asked,
are the characteristics of the offense thus peculiarly visited by legisla-
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tive severity? They are two: that the offender is a free person of color -
and that he is unable to pay a fine. His color and his poverty are the
aggravating circuntstances of his crime. Whether a fine be reasonable
or excessive ought to depend on the nature of the offense and the ability
of the offender. But the nature of the offense is left out of consideration
and the tnability of the offender to pay is made the cause for raising
the minimum of the fine.

Whatever force there may be in this reasoning, addressed to a body
intrusted with a discretion over the subject, we are compelled to regard
it solely and exclusively so far as it tends to show that the act is one
which we can pronounce to be forbidden by the eonstitution. Now there
are great, if not insuperable, difficulties in a court undertaking to pro-

nounce any fine excessive which the legislature has affixed to an
(162) offense. It must be admitted that the language of this section of

the bill of rights is addressed directly to the judiciary for the
regulation of their conduct in the administration of justice. It is the
courts that require bail, impose fines, and inflict punishments, and they
are commanded not to require excessive bail—not to impose excessive
fines—not to inflict cruel or unusual punishments—and it would seem
to follow that this command is addressed to them only in those cases
where they have a discretion over the amount of bail, the quantum of
the fine, and the nature of the punishment. No doubt the principles of
humanity sanctioned and enjoined in this section ought to command.
the reverence and regulate the conduct of all who owe obedience to the
constitution. But when the Legislature, acting upon their oaths, declare
the amount of bail to be required, or specify the fines to be imposed, or
prescribe the punishments to be inflicted in case of crime, as the reason-
ableness or excess, the justice or cruelty of these are necessarily ques-
tions of diseretion, it is not easy to see how this discretion ean be super-
vised by a co-ordinate branch of the government. Without attempting a
definitive solution of this very perplexing question it may at least be
safely concluded that unless the act complained of (which it would be
almost indecent to suppose) contains such a flagrant violation of all dis-
cretion as to show a disregard of constitutional restraints it cannot be
pronounced by the judiciary void because of repugnancy to the consti-
tution.

With respect to the act in question we cannot say that it does contain
such a violation. If, which seems to have been believed below, for the sen-
tence is to pay a fine only, and which, as it is a penal statute, ought to be
taken to be its true construction, the court is required to inflict no
greater or other pecuniary penalty than the fine, then the offender’s
pecuniary punishment is not necessarily greater than that which in
effect is denounced and imposed on all other offenders upon conviction;
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and the objection as to excess will then be that he cannot have the benefit
of regarding the fine fo this extent as a sentence to pay costs, and of
obtaining a discharge from that part of it by reason of insolvency. The
distinet effect of the objection thus considered will be hereafter ex-
amined. . )

After what has been said on the subject of excessive fines it (163)
cannot be mnecessary to say much on' the subject of cruel and
unusual punishments. Our power to question the validity of a legisla-
tive act, because it denounces a punishment which we think too severe
or not of an usual kind—if it can exist at all—certainly exists only in
cases so enormous that there can be no doubt but that all discretion has
been thrown aside. - This act, whatever objections it may be exposed to
because of its liability to abuse, is not subject to imputations of this

- kind. It contemplates, where the offender has not money nor property
whereby he may be visited for his offense, that he shall not therefore
escape all punishment, but shall be compelled to work out his fine. There
is no penitentiary or public workhouse here, and therefore he must be
put out to work under the charge of someone. Whether it was expedient
to make that selection of that individual by an auction, and whether
adequate precautions have been devised by the act to secure a proper
keeper, and take from him adequate security for the humane discharge
of his duties and exercise of his powers, are all inquiries exclusively
belonging to legislative discretion. But the act does devise precautions
designed to effect these purposes; makes the relation thereby created one
well known to the law, that of master and apprentice, and subjects the
master to legal visitation for inhumanity or improper treatment of such
apprentice.

But it was insisted that the act in thus discriminating between the
punishment of free persons of color and other free persons is arbitrary,
repugnant to the principles of free government, at variance with the
spirit of the third section.of the bill of rights denouncing exclusive
privileges, and not of the character properly embraced within the term
“law of the land.” We do not admit the validity of this objection.
Whatever might be thought of a penal statute which in its enactments
makes distinctions between one part of the community and another
capriciously and by way of favoritism, it cannot be denied that in the
exercise of the great powers confided to the Legislature for the suppres-
sion and punishment of erime, they may rightfully so apportion punish-
ments according to the condition, temptations to crime, and ability to
siffer, of those who are likely to offend as to produce in effect that
reasonable and practical equality in the administration of justice which
it is the object of all free governments to accomplish. What
would be cruelty if inflicted on a woman or a child, may be (164)
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moderate punishment to a man. What might not be felt by a man of
- fortune would be oppression t¢ a poor man. What would be a slight
inconvenience to a free negro might fall upon a white man as intol-
erable degredation.” The Legislature must have a discretion over this
subject, and that once admitted this objection must fail for the reasons
already assigned in examining the objections as to the exercise of the
powers admitted to be discretionary. -

One more objection remains to be considered. The constitution gives
to the Governor the power of granting pardons, except where the prose-
cution shall be carried on by the General Assembly or the law shall
otherwise direct, and in this case he may, in the recess, grant a reprieve
until the next sitting of the General Assembly. Now this act directs the
sheriff to execute the judgment of the court during the week of its ses-
sion or as soon thereafter as may be convenient, and thereby enables the
sheriff to deprive the person convicted of an opportunity to apply to the
Governor for a pardon or reprieve. The answér to this objection is that
the execution of every sentence of a court is under the control of the
court, and that the court is bound by obligations too sacred to be disre-
garded, to allow time to make application for a pardon in every case
where time is bona fide desired for that purpose. Whether the Gov-
ernor’s pardon could or would not come too late after the offender was
hired out and the fine paid, is a question not necessary to be now decided.
If the remaining in service be a part of the punishment, certainly the
Governor could remit what remained unexecuted of it. If the fine be
the punishment and the hiring be but the mode of procuring the fine,
the Governor’s power over the subject would probably cease with the
payment of the fine.

Upon full consideration of all the objections urged by the prisoner’s
counsel, we do not find such clear repugnancy between the constitution.
and the act of 1831 as to warrant us in declaring that act unconstitu-
" tional and void, and we are therefore of opinion that there was no error
in rendering judgment against the defendant agreeably to the provisions

of that act.

(165)  Appeals in criminal causes annul the sentences rendered below,

- and whether the sentences be approved or disapproved they are
not to be affirmed or reversed here. The law directs that the decision of
this court shall be certified to the court below with instructions to pro-
ceed to judgment and sentence thereon agreeably to that decision and the
laws of the State. This imposes upon us the necessity of adverting to a
law which has been passed since the appeal, and since the argument, and
which has an important effect on the sentence to be rendered. It is
enacted by a law of the last session that ¢f any person shall be convicted
in any court of record in this State of any erime or misdemeanor and
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shall be in execution for the fine and costs of prosecution, and shall have
remained in prison for the space of twenty days, it shall be unlawful for
the person so in execution to be discharged from imprisonment under
the same rules and regulations as are prescribed for the discharge of
debtors in execution under the first and fourth sections of the fifty-eighth
chapter of the Revised Statutes, entitled “Insolvent Debtors,” pr0v1ded
that the act shall not be so construed as to release any person from im-
prisonment who shall be in prison for any definite length of time under
sentence of any court. This act does not repeal the act of 1831, but as
the last expression of legislative will, it necessarily abrogates so much of-
that act as stands in the way of its enactments. The last act is one of
mercy and grace, and in favor of human liberty, and is entitled to a
favorable interpretation. But independently of this consideration it em-
braces in express terms all persons convicted of offenses of whatever
kind, and imprisoned for the payment of fines imposed by reason of con-
viction, and therefore we cannot intend any such person to be excluded
from the benefit of its provisions. We hold, therefore, that the defend-
ant may discharge himself of the fine to be imposed under the act of
1831, by remaining in prison twenty days, and complying with the pro-
visions referred to in the chapter of the Revised Statutes. It will be
necessary; therefore, so to modify the sentence as after infliction of the
fine to direct that the defendant be imprisoned until the said fine be
paid or he be discharged therefrom by due course of law, and that if the
prisoner shall not, within thirty days (or whatever period the
court may think reasonable) be discharged by taking the oath of (166)
insolvency as authorized by law, then that the sheriff be ordered
to hire him out under the dlrectlons of the act of 1831.

This opinion'is to be certified to the Superior Court of Sampson, with
instructions to proceed to sentence aceordingly

As the defendant has not shown any error in the judgment below he
must pay the costs of the appeal.

Cited: State v. Newsome, 27 N. C., 253; State v. McIntire, 46 N. C.,
5; State v. Glen, 52 N. C., 824; State v. Driver, 718 N. C,, 431 State v.
Cannady, id., 541; State v. Davis, 82 N. C., 612; State v. Wallin, 89
N. C., 580; State v. Massey, 104 N. C., 878; State v. Parsons, 115 N. C,,
782 State v. Nelson, 119 N. C., 800; Guilford v. Commissioners, 120
N.C, 26
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DEN Ex DEM. or ELI LUNSFORD v. JAMES M. ALEXANDER.
Sub-Lease—Denial of Landlord’s Title.

1. It is a general rule that a tenant shall never be permitted to controvert or
raise objections to his landlord’s title; and this rule extends to all
parties claiming under the lessor or lessee, so that the lessee’s assignee,
or undertenant cannot object to the title of the lessor or his assignee any -
more than the lessee himself could.

2, The distinction between an assignment and an underlease depends solely
upon the guantity of interest which passes, and not upon the extent of
the premises transferred. When, therefore, the lessee of a house for
seven years demises part of the house to another for the whole of his
term, it is not underlease, but an assignment pro tanto.

3. Where a party is estopped by his deed, all persons claiming under or
through him are equally bound by the estoppel.

Tris was an action of ejectment for a tract of land, tried at Bun-
combe on the last circuit, before his Honor, Judge Dick.
(167)  The lessor of the plaintiff in support of his title produced in
evidence a deed of bargain and sale to himself from one Thomas
Jump, dated 11 January, 1819, for the land in controversy, and proved
that after his purchase of the land he took possession of it, and in the
latter part of the year 1828 leased it by deed to a Mrs. Skidmore for the
term of five years from 1 January, 1829; that Mrs. Skidmore took
possession in January, 1829, and in the latter part of the same year her
husband leased the said land by deed for the balance of the aforesaid
term to Matthew Woodson and Zadoc Halcombe; that Woodson immedi-
ately took possession of the land, and that his co-lessee, Halcombe, some
time in 1830, sold his interest in the lease to the defendant Alexander,
and made a written assignment thereof on the back of the deed of leases.
That Woodson continued in possession of the land until some time in the
year 1830, when he sold his interest in the land to Zachariah Candler,
who took immediate possession of the same, and remained in possession
until August, 1831, when a man.by the name of Hughey went into pos-
session, and remained so until Oectober, 1834, when this suit was
“brought. The lessor of the plaintiff then produced an affidavit of the
defendant in which he stated that Hughey went into the possession of
the land as his tenant, and it appeared that on motion the affiant was
admitted to defend this suit as the landlord of Hughey.

The defendant gave in evidence a grant from the State to the aforesaid
Zachariah Candler, covering the land. in dispute, dated 10 January, 1829,
and also a deed for the same land to himself from Candler, dated in
August, 1831. He then proved by Candler that he, Candler, purchased
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the interest of Woodson inethe land in dispute for the purpose of getting

" into the possession; that Candler sold and conveyed all his interest in

the land to the defendant by the deed above stated, and gave up the
possession to the defendant in August or September, 1831. That Hughey
went into possession the same year, and so continued until the suit was
brought.
- His Honor instructed the jury that if they believed the evidence of
the plaintiff’s lessor he was entitled to recover; for it appeared that
Candler got into possession of the premises under Woodson ; that Cand-
ler sold to the defendant, and Hughey as the tenant of the defend-

_ant went into the possession of the land before the expiration of (168)
the lease to Skidmore, and continued in possession until the
expiration of the lease in 1834, and up to the time of bringing suit.
That the defendant was estopped to deny the title of the plaintiff’s lessor,
and could not avail himself of the grant to Candler until he had first
surrendered the possession of the premises to the lessor of the plaintiff.
The lessor of the plaintiff had a verdiet and judgment, and the defendant
appealed.

No counsel appeared for either party in this court.

Danwier, J. It is a general rule that a tenant shall never be permitted
to controvert or raise objections to his landlord’s title, which rule extends
to all parties claiming under the lessor or lessee; so that the lessee’s
agsignee, or under-tenant, cannot object to the title of the lessor or of his
assignee any more than the lessee himself could. Comyn on Landlord and
Tenant, 519, and the cases there cited. The distinction between an
assignment and a lease depends solely upon the quantity of interest
which passes, and not upon the extent -of the premises transferred.
When, therefore, the lessee of a house for seven years demises part of
the house to another for the whole of his term this is not an under-lease,
but an assignment pro tanto. Crusoe den. Glencowe v. Bugby, 3 Wilso,
234. Blk. Rep., 766. Comyn on L. and T., 52. The defendant had a
moiety of the interest in the term mentioned in the case assigned to
himself, and subsequently the other moiety was assigned to Candler.
The two assignees entered and held the term as tenants in common.
Whereupon the relationship of landlord and tenants immediately took
place between the lessor and them. Candler and the defendant, by the
assignment of the term to them, were. privies in estate in the term covered
by the original deed of lease, and each was estopped by that deed to con-
trovert the lessor’s title, before he surrendered the possession to the lessor.
Co. Litt., 352, a. Brireton v. Evans. Cro. Eliz., 700. Hudson v. Robin-
son, 4 Maul and Selwin, 485. Where a party is estopped by his deed,
. all persons claiming under it through him are equally bound by the
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(169) estoppel. Stowe v. Wyse, 7 Conn. Rep, 214. The defendant as

to a moiety was estopped, being as to this part an assignee of
the lease; and as to the other moiety, he could not be permitted to
set up any defense to this action under a conveyance from Candler,
because his grantor at the date of that deed was equally estopped to dis-
pute the lessor’s title, which estoppel bound the grantee. We think the
judgment must be affirmed.

Per Curiam. Judgment affirmed.

Cited: Farmer v. Pickens, 83 N. C., 552; Pate v. Turner, 94 N. C.,
553 Alexander v. Gibson, 118 N. C., 806.

(170) THE STATE v. JOHN H. BENNETT.
Forcible Trespass—Writ of Reslitution—Conditional Sentence.

1. In an indictment for a riot and forcible trespass in entering a man’s dwell-
ing house, he being in the actual possession thereof, and taking from his
possession slaves and other personal property, it is not necessary to show
that the prosecutor had the right to the property, or the right to the pos-
session, but whether he had in fact the possession thereof at the time
when that possession was charged to have been invaded with such law-
less violence, and any evidence tending to establish that possession is
admissible. ’ .

2. An indictiment for a forcible trespass in entering a man’s dwelling house,
which does not charge an expulsion from the house or a withholding of
the possession thereof up to the time of the finding of the indictment, nor
set forth the interest, of the prosecutor, will not, in case of conviction,
warrant a writ of restitution.

3. Upon a conviction for a criminal offense, it is irregular to annex to the

*  sentence any condition for its subsequent remission. A judgment, though
pronounced by the judge, is not his sentence, but the sentence of the law.
It is the certain and final conclusion of the law following upon ascer-
tained premises. It must therefore be unconditional.

4. The violence Becessary to support an indictment for a forcible trespass in
entering a man’s dwelling house and taking from his possession personal
chattels, will be sufficiently proved by showing that the defendants
appeared in such numbers and under such circumstances as to deter the
prosecutor from resistance, though there was no actual breach of the
peace.

5. In such an indictment the presence of the prosecutor must be proved, but
it need not be shown that he had hold of the chattels; it is sufficient if

he were on the spot.
’ 134
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6. The practice which has prevailed to some extent in this State of inflicting
fines with a provigion that they should be diminished or remitted alto-
gether upon matter thereafter to be done ,or shown to the court by the
person convicted, is illegal.

7. In cases where the law gives to the judges a discretion over the gquantum
of punishment, they may with propriety suspend the sentence for the
avowed purpose , of affording to the convicted an opportunity to make
restitution to the person peculiarly aggrieved by his offense, or to redress
its mischievous public consequences, and when judgment is to be pro-
nounced the use which has been made of such opportunity is very proper
to be considered by the court in the exercise of that discretion.

Tnar defendant was indicted, together with three other persons, (171)

at Guilford, on the last circuit, before his Honor, Judge Pearson,
“for that they with force and arms in the county of Guilford, unlawfully,
riotously, and routously, did assemble and gather together to disturb
the peace of the State; and being then and there assembled and gathered
together, the dwelling house of one Benjamin Curry, a free man of color,
there situated, and then and there in the actual possession of the said
Benjamin Curry, unlawfully, riotously