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CITATION OF REPORTS 

Rule 46 of the  Supreme Court  is  a s  follo\vs: 
Inasmuch a s  all  t he  Reports prior to  the  63d have been r e ~ r i n t c d  by the  

State,  with t he  number of the Volume instead of the  name of the  Reporter,  
counsel will cite t he  volumes prior to 63 K. C., a s  follows: 

1 and '2 Martin,  
$ Col,f. .............. a s  1 N. C. 

............................ 1 Haynood " 2 " 
1 - ............................ " 3 " 

1 and 2 Car.  Law Re- 
pository $ N, C. Term ] '- '' 

1 Murphey ............................ " 5 " 
, - " .......................... " 6 " 
3 " ................... .. ....." 7 " 
1 Hnwlis ................... .. ......... " S " 
2 " ................... .. ...... . "  9 " 
3 " ................ ..... ........ " 10 " 

4 ,, ................... .. ........ " 11 " 
1 Devereux Law ................... " 12 " 

2 l a  
" .................... " 13 " 

3 " " .................... " 14 " 
1 " " ............ " 15 " 
1 " Eq. .................... " 1 G  " 
0 ,  .. - " .................... " 17 " 
1 I k v .  L% Bat.  I.n\v ................ " I S  " 
2 " 

I ................ " I 9  .. 
:I a 4 '. ' ................ " 20 " 

1 I k r .  & Bat.  Eq .............. ..... " 21 " 
2 '4 " .................. " 22 " 

1 Iredell I ,an  ...................... * ' '73 " 
2 " " ........................ " 24 " 

3 " " ........................ " 25 " 
4 " " ........................ " 26 " 
5 , ' ...................... " 27 " 

6 " " ........................ " 28 " - 3 .  " ........................ " 20 " 
S " " ........................ " 30 " 

9 Iredell  Law ..................... as  3 1  N. C. 
10 " ...................... " 32 " 

11 " " ...................... " 33 " 
IL' " " ...................... " 34 " 
13  " ..................... " 35 " 

1 " Eq. ...................... " 36 " 
L' " " ..................... " 37 " 
3 " " ..................... " 3 s  " 
4 " " ..................... " 39 " 
5 - " ...................... " 40 " 
6 * *  " ...................... " 41 " 
7 " " ...................... " 42 " 
S .  " ...................... " 43 ' #  

1:usbee I.aw .......................... " 44 ". 

" 131. .......................... 45 " 

1 .Tolit~s I,a\\- ...................... . . "  46 " 
L' .. " ........................ " 47 " 
., ., 

" ....................... " 4 s  " 
4 .. ......................... " 49 " 
5 " " ........................ 50 " 

(; ., " ....................... " 51  " - .. 
" ....................... " 52 " 

S " " .................... .... " 53  " 
1 " I'q. ................. ....... " 54 " 
2 " " ........................ " 55 " 
#, .. 

" . . . . . . . . . . . . . . . . . . . . .  " 56 '' 
4 '. " ....................... " 57 " 
6 " " ....................... " 5 s  " 

Ci " . . . . . . . . . . . . . . . . . . . . . .  " 5 0  " 
I nntl  2 Winston . . . . . . . . . . . . . . . . .  " 60 " 
Phillips 1,am . . . . . . . . . . . . .  " 61 " 

' Eq. . . . . . . . . . . . . . . . . . . . . . . .  " 62 " 

W I n  quotinq f rom the  reprinted Reports, counsel will cite a1wa;rs the 
marginal (i. e., t h e  original)  paping, escept 1 N. C. and 20 X. C.. nh i ch  have 
hecn repaned throughout n.ithout marginal paging. 

The opinions published in t he  first s i s  volumes of the report. wcrc writ ten 
I>$ the  "Court of Conference" and  the  Supreme Court  prior to  :1819. 

From the  7th t o  t h e  62nd volumes, both inclusive, mill be found t h e  opinions 
of the  Supreme Court, consisting of three members, fo r  t he  f r ~ t  fifty years 

of i ts  existence, o r  f rom 1818 to 1868. The  opinions of t he  Coort, consist in^ 
of nve members, immediately following t h e  Civil War ,  a r e  published in t he  
volumes f rom t h e  63rd t o  t h e  79th, both inclusive. From the  50th to t he  
100th volumes, both inclusive, will be found the  opinions of t he  Court. con- 
sisting of three members, f rom 1879 to  1889. The remaining vslumes contain 
the  opinions of t he  Court, consisting of five members, since t h a t  t ime or 
since 1889. 

ii 



J U S T I C E S  

OR' THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1931. 
FALL TERM, 1 9 3 1 .  

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR. 
HERIOT CLARKSON, WILLIS J. BROGDEN. 

ATTORNEY-GENERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTORNEYS-GENERAL : 

A. A. F.  SEAWELL, 
WALTER D. SILER. 

SUPREME COURT REPORTEB : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT: 

FRANK NASH. 

LIBBARIAN : 

JOHN A. LIVINGSTONE. 

M M S H A L :  

EDWARD MURRAY 



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAFkOLINA 

EASTERN DIVISION 

Name District Address 
WALTER L. SMALL .................................. First  ................................. Elizabeth City. 
M. V. BARNHILL ........................................... Second ............................ Rocky Mount. 
G. E ,  MIDYETTE ........................................... T i  ......................... Jackson. 

............................. F. A. DANIELS ............................................... Fourth  Goldsboro. 
................................ J. PAUL FRIZZELLE ....................................... Fif th  Snow Hill. 

HESRY A. GRADT ....................................... Sixth ........................ ....... Clinton. 
W. C. HARRIS ................................................. Seventh ........................... Raleigh. 
E. H. CKANMER .............................................. i t  ......................... Southport. 
S. A. SINCLAIR ............................................ Ninth .................... .. .... F a y e t t e v l e .  
W. A. DEVIX ............................................. Tenth ............................. Oxford. 

SPECIAL JUDGES 
CLAYTON MOORE ...................................................................................... Williamston 
G. V. COWPER ........................................................................................... Kinston. 

WESTERN DMSION 

JOHN H. CLEMENT ................................ W s t o n - S a l e n ~  
...................... H. HOYLE SINK ......................................... Twelfth ..... Lexington. 

A. M. STACK .................................................. Thirteenth ................. Monroe. 
........ ...... W. F. HARDING ............................................. Fourteenth ... Charlotte, 

........................ . JOHX M. OGLESBY ........................................ Fifteenth Concord. 

...................... WILSON WARLICK ....................................... Sisteenth Newton. 
................. T. B. DYXIEY ............................................ Seventeenth Wilkesboro. 

MICHAEL SCIIEXCK ...................................... Eighteenth ...................... Hendersonville. 
P. A. MCELROT ........................................... Nineteenth ...................... Marshall. 

..................................... ..................... WALTER E. MOORE Twentieth Sylva. 

SPECIBL JUDGES 
CAMERON F. MACRAE .............. .. ...................................................... Asheville. 
JOHX H .  HARWOOD ................................................................................ Bryson City. 

EMERGENCY JUDGE 
...................................................................................... THO& J. SHAW Greensboro. 



EASTERN DMSIOK 

Same District dddresa  

.................................. ................................. HERBERT R. L E ~ R T  Firs t  Edenton. 
...................................... DONNELL GILLIAM Second ............................. Tarhoro. 

................................. R. H. PARKER d ........................... Henderson. 
CLAWSON L. WILLIAMS Four th  ........................... Sanford. 

.............................................. D. M. CLARK Fif th  ................................ Greenville. 
................................... ................................ JAMES A. POWERS Sixth Kinston. 

................ ......................... ........................... J. C. L I ~ E  .. Seventh Raleigh. 
........... WOODUS RELLUM ......................... .. Eighth ............................ Wilmingtou. 

T. -4. MCNEILL ........................................ Ninth ................ ...... Lumberton. 
...... ...................... .............. W. B. UMSTEAD ... ........... T ~ n t h  ... Durllam. 

WESTERN DIVISION 

CARLYLE HIGGINS ............... .. ................. ICleventh ......................... Sparta.  
r 7 GEO. A. YOUSCE ..................................... 1 n-elfth ........................... Greensboro. 

F. D. PHILLIPS .......................................... Thirteenth ...................... Iiockiughan~. 
JOHN G. CARPENTER ................................... Fourteenth ...................... Gastonia. 

........... .... ZEB. V. LOKG .................................... Fifteenth .......... Statesri l le.  
L. SPURGEON SPURLING .............................. . .Sixteenth ....................... h n o i r .  
JNO. R. JONES ............................................... Seventeenth .................. X. Wilkesboro 

....... ...................... J.  W. PLESS, JR .......................... ... Eighteenth Marion. 
Z. V. NETTLES ............................................... Nineteenth ...................... Asherille 

....................... JOHN M. QUEEN Twentieth Waynesville. 



LICENSED ATTORNEYS 
FALL TERM, 1931. 

I h t  of nl)l>licants to whom license to practice lnw in Xorth Carolina IY 

q ~ a n t e d  by Supreme Court a t  Fall  Term, 1931: 

ADAMS, J u s ~ u s  GREESE, JR .................. .. ........ .... ..... A e v i l l e .  
ALESSDER, EBSEST RAYMOXD ............ .................. ........................... ::Cannapolis. 
~ ~ I ~ E X A X D E R ,  J1a~1o.v ROMAINE .................... ... ........................ islleville. 
Asscoa rn~ ,  FRISCIS CH.~RLES ........................................................ \Viaston-Salem. 
I:IILEY, STEVE \~ 'ARREN ............ ......... .................. a. 
I:.~SIIARDT, LUTIIER WESLEY ................................... ..... ............ Raleigh. 
UAUGUESS, U. S. GRAXT ................................................................ ,Jefferson. 

~IEDDISGFIELL), CIAIIESCE LEJIUEI ................................................... (Cary. 
BERMAS, G v s ~ . i r  ............ .. ............................................................. Xh~rharn. 
I~LOCIC,  XORJIAS ........... ........ ..... ...... -o~o. 
I lonc~rlm. GEOIK:E P . ~ E I  .................................................................... : ! t u t l~e r fo rd to~~ .  
EOIVSEII, JESSE SIAIPSOS ............ ......... ................................ 'Raleigh. 
~:ROTVS,  RICIIARD LASE, J I :  ............................................................. i lbemarle.  
C.IMPRELI., E I ~ ~ ~ ~  BROWS ............................................................... 211nl~el E-Iill. 
C ' A ~ B E L L ,  I ~ O I ~ E R T  LEOSARD ........................................................... Rowland. 
Cash-ox, EDWARD LEE ................ .... ............................. -. 
CARNAGE, FRED JONATIIAS .......... ... ............................................ :Raleigh. 
CARPESTER, LEWIS I ~ E N J A ~ I I S  ........ ....... ................................. ~"har lot t ( \ .  
CARPESTER, OSCAR B E A J A ~ S ,  JK ................................................. King's l\lount:lin. 
CARTER, OLIVER, JR ........................................................................... \Vi lmingt~n.  
CLARK, IRTVIS ..................................................................................... Jcotlnnd Kccl;. 
C o c ~ c .  n '~r.r .~.rar J o ~ s s ~ o s ,  JH  ................. .... ......................... ishcril le.  
COX.>:. GEOIGE LOUGII ....................................................................... 1 :11nprl Hill. 
(-'OLI.ISS, EDISOS ELISIIA ..................................... ....... .......... Wasliaw. 
('OSSEI.L, GRAIIAM MARTIN ........................................................... !:alcigh. 
('OVISGTOS, \YILI.I.~I TIIOJI.IS, J R  ............................................... Raeford. 
DAVIS, GEORGE ................... .. ......................................................... Genufort. 
DAVIS, GEORGE TIIOMAS ................................................................... Lalie Landing. 
DEAS. GORDOX E v a s s  ...................................................................... Durham. 
DORF, AI.FRED I , A ~ R E S C E  ......... .... .............................................. Winston-Salem. 

................. ................................. VILCS, CIIABI,ES BOYCE, J K  .... ths tonia .  
E'.LK&IER, LESLIE SIIARPE, JR ............................................ d l  City. 
E'OSTER, HALSEY BREXSRD ........... ........ ...................................... \Vill;esboro, 
FUSDERBU~K,  C O ~ L E  .............. .... ............................................... :\Ionrot.. 
GEORGE, JERRY LOREMAK .................................................................. Smithfield. 
(:cADr, EDGAR NORWOOD ................................................................... ~\Vilson. 
GRASTIIAM, LEOPOLD TWAIS .......................................................... :Yew Eern. 
GRAY, ROBERT B 1 c D o s ~ r . ~  ........ .... ............................................. 1Statesvillc. 
GRIMES, J o n x  CRYAX .............. .................-. 
HALL, FLOYD T A L ~ I A G E  .................. ... ........................................... Winton. 
HAMILTOS, CIIARLES EVERETTE, J I I  ................ .. ........................... :\Ionroc. 
HAMRICIL FHED DELIIBB, JR ................. .. .................................... :Rut11erforcltn11. 
I~ERRISG,  TICTOR GRAY, JR .......................................... ... .......... ~ ~ ~ l d ~ b ~ l ' o .  
HILL, MART VIRGISIA ........... .. ..... ...... ........ 
HORTOS, JAMES EVERETT .......... .. .... .. ........................................ '3urhain. 
JOHXSON, ROBERT WADE, JR ................... .. ............................ 4pes.  
.Tos~s ,  HARVEY ............. ... ............................................................. Ilaleigli. 

vi 



LICENSED ATTORNEYS. vii 

KENNEDY, CARLIS TILDEN ............................................................... Thomasville. 
KITCHIN, THURMAN DELNA, JR ................................................. Wake Forest. 
LANGSTON, ALLEN WOOLEY ........................................................... iMocksville. 
LOFTIN, EDWARD LANDIS ................................................................. Weaverville. 
MCCARTHY, PAUL BURLEY ................................ ... 
RICEWEN, DWIGIIT .......................................................................... JVilmington. 
MCNEILL, GEORGE HAMILTON ........................................................ Wake Forest. 
RIACRAE, WALTER SHERWOOD ............................... L j - e t t e v i l l e .  
MANGUM, CHARLES ST-~PLES, JR ................................................. h e  Hill. 
JIBRSHALL, WILLIAM LEAK, JR ................................ .... ........... Wadeshro.  
MATHENY, WADE BOSTIC ................................. L o s t  City. 
MERRITT, ROBERT AMSEY .............. .. .............................................. Greensboro. 
MOORE, DEWITT TAL~IAGE ........... .. .................. R h .  

.................................................................. MOORE, THOMAS JOHNS Wilson. 
NEAL, ANNIE PERRY .......................................................................... Louisburg. 
R'oAH, CLARESCE HOGII .............. .. ................. A e i g h .  
PARKER, HENRY NATHANIEL ............ .. ....... .. ..... A i g h .  
PASCHALL, JOSHUA ERR'EST ........................................................... Wilson. 
PASCHAL, ROBERT ALLEN a Fort'st. 
PETERS, ROBERT BROOKES, JR ......................... ... ......................... Tarboro. 
PETTIT, LOFTIN IAEWIS .................................................................. Rocky ;\loLlllt. 
QUILLIN, EDWARD LEE ....................... .. ..................................... Spencer. 
RIDDLE, HARRY WHEELER .................. .. ......... .. ........................ Winston-Salcui. 
ROANE, HENRY .................................................................................. JVinston-Salen~. 
RUST, FRANK HALE CARPENTER ........................................... Charlotte. 
SANDERS, HARRY KENDRICK ......................................................... Asheville. 
SANDFORD, WARREN FRANCKE, I11 .................... .. ....................... Asheville. 
SASSER, ROY MONROE ...................................................................... Goldsboro. 
SCOTT, CLYFFORD GOODMAN Durham. 
SHANNON, CHARLES JOHN, I V  ........................ .. ...... .... J e ,  S. C,. 
SHEPARD, JOHN ALBERT ................. .. ............................................. Gulfport, Miss. 
SIMONS, MACON MCCORKLE .................................... ... .............. Statesville. 
SIMMS, ROBERT NIRWANA, JR .................... .. ............................. Raleigh. 
SKEEK, LESTER ERNEST .................................................................... Climax. 
SMITH, HENRY WI~YFIELD ............................................................ Wilmington. 
SMITH, ROBERT LEE ....................................................................... Bailey. 
SPAIN, JACK HOLLAND ............. .. .................................................. Greenrille. 
STRINGFELLOW, WILIJAM ARCHIE .............. ... ........................... Asheville. 
STUKES, JAMES EDWARD .................................................................. Charlotte. 
SWIET, CHARLES DAVID ........................................... .... ............. Greensboro. 
TAYLOR, WALTER DEE .................. .... .......................................... Rocky hIount. 
TEACHEY, JOHN ROBERT .................. .. ................................. Wilmington. 
WARREN, OSTELLE ALVIN ................................................................. Gastonia. 
WILLIAMS, HARRY CLIFTON .................... .... .............................. Wake Forest. 
WILSON, EMMETT THORMAXN ............. .. ................................ Swannanoa. 
WRIGHT, ERNEST ATLAS .................. ... ...... . . . . . H  h Point. 
TOST, LELAND LOWE ...................................................................... Asherille. 

COMITY APPLICANTS. 

BRADWAY, JOHN SAEGER ............. .. ................................................ Pennsylvania. 
CHAPMAN, EDGAR TEFFT, JR .................................. .... ................. New York. 

............................... RICCURDY, JOHN BURFORD -. 
PIERCE, TRESSIE JEAN ............................................... S o u t h  Carolina. 



SUPERIOR COURTS, SPRING TERM, 1932 

The parenthesis numerals f o l l o w i n g  the date  of a term inc icate the  num- 
I ~ c r  o f  weeks during which the  term may be held. 

T l l I S  CALESDAR I S  UNOFFICUL 

EASTERN DIVISIOS 

I ' IRST dUDICIAL DISTRICT 

Spr ing  T e r m ,  1932 J u d g e  D a n l e l ~ .  
P:~squotnnk-Jan.  l l t ;  Feb.  1 5 t ;  Feb.  

? ? *  ( A ) ;  March  2 1 t ;  May 9 7  ( A )  ( 2 ) ;  
J u n e  A * :  J u n e  13: ( 2 ) .  

ucaufort-.Tan. 18.;  Feb.  2 2 t  ( 2 ) ;  April 
4 i :  Blny O t ;  May 16'. 

Currituck-Alarch 7 ;  31ay 2:. 
c'nmdcn->larch 1.1 

SNCOSD JUDICIAL DISTRICT 

Spring T e r m ,  19XZ--J11dge Friszelle.  
~V.lsl l in~.ton-Jan.  1 1  ( 2 ) :  A ~ r i l  1 s t  
Edgecoml~e-Jan.  2 5 ;  Alnrcii 7 ;  Apvil 

4 :  ( 2 ) :  J u n e  (r ( 2 1 .  
~ : i s h - F ,  b 1 ;  Peb. 2 2 t  ( 2 ) :  h la rch  

1 1 :  Aliril 2 5 t  ( 2 1 :  hInv 30. , . 
\\.iison-loch. S * ;  Feb. 1 s t ;  J lny  16';  

>1:1y 23:; J u n e  ? i t .  
Alnrtin-31nrch 2 1  ( 2 ) ;  April 1st ( A )  

( 2 ) ;  J u n e  20 

\.:lnc,-J,,n. I l * ;  3Iarch 7'; March  l 4 t ;  
.Iune 20 ' ;  J u n e  2 7 t .  

TVnrrcn-Jan. 1 8  ( 2 ) ;  May 2 3  ( 2 ) .  
Hi~li iax-Feb. 1 ( 2 ) ;  March 2 1 t  ( ? )  ; 

\ l a>-  2 * ;  J u n e  6 ;  J u n e  1 3 t .  
Rertie-E'rh. 1 5 ;  May 9 ( 2 ) .  
IIertford-Feh. 2%' :  April  1s t  ( ? I .  

FOURTI[ J U D I C I A L  DISTRICT 

Spr ing  T e r m ,  1 9 3 2 J u d g e  Harr i s .  I 
H;irnelt-Jxn, 11.; Feb.  S t  ( 2 ) ;  April  

4 +  (.I) ( 2 ) :  Nny S t ;  May 23 ' ;  J u n e  1 3 t  
( 2 1 ,  

C'11nth:rm-Jnn. 1 8 ;  hZarch 7 t :  l l a r c h  1 
? i t :  alny I F .  

TV;ijnv-Jan 2 3 ;  Feb. l t :  J l a r c h  7 t  
( A )  1 2 1 ;  April 1 1 ;  April  1 s t ;  XI:v 3 0 :  ' 
Junta b t .  

Johnston-Feb. 2 2 t  ( 2 )  : J I a r c h  i*; ( A )  ; 
31:irch 1 4 ;  April  257 ( 2 ) ;  J u n e  27.. 1 

I 
F I F T H  JUDICIAL DISTRICT 1 

Spr ing  Term.  lDX?--Judge C m n m e r .  1 
Craven-Jan. 1 1 " ;  Feb. I t  ( 3 ) ;  April  

11:; hlay 1 6 7 ;  J u n e  6'. 
p i t t  - Jan .  1 s t ;  J a n .  2 5 ;  F e b  2 2 t ;  

>lay 2 3 t  ( 2 ) .  

I 
I I a r c h  2 1  ( 2 ) ;  April 1 8  ( 2 ) ;  May 9 ( A ) ;  I 

i 

Grcenc-Frb. ?!I ( 2 1 ;  dune  27. 
Carteret-March 1 4 ;  Junr  1 3  ( 2 )  
Jones-April 4 .  
I'amlico-May 2  ( 2 ) .  

S I X T H  JUDICIAI ,  DISTRICT 

Spr ing  T e r m ,  I D : ~ 1 J u d g e  Sinclair. 
Ddplin-Jan. 1 l t  ( 2 ) ;  Feb. 1 ' ;  Marclr 

? S t  ( 2 ) ;  May 3 0 :  J u n e  6 t .  
Lenoir-Jan. 25.; Feb.  2 2 t  ( 2 ) :  April 

1 1 ;  May 1 6 t  ( 2 ) ;  J u r e  1 3 t  ( 2 ) ;  J u n e  
2 i r  

Sampson-Feb. 8  ( 2 ) ;  hlarch 1 4 t  ( 2 ) :  
JI.ly 2  ( 2 ) .  

On~Ion~-31arch 7 ;  As~r i l  1 s t  ( 2 ) .  

S E I ' E N T H  J t i D I C L U ,  DISTRICT 

Spr ing  T e r m ,  IORZ J u d g e  Devin: 
Wakc-Jan. l l * :  Feb. I t :  Feb. 8':  Feb.  

1 5 1 ;  N a r c h  i * ;  March 14t ( 2 ) ;  i ~ a r c l i  
2 8 1  ( 2 ) :  April 11 ' ;  Ak~ril  1Rt ( 2 ) ;  May 
2:; May 9'; Mny 2 3 i  ( 2 ) ;  June  G*; J u n e  
1 3 t  ( 2 ) .  

1-'ranklin-Jan. 1 8  ( 2 ) ;  Feb. 2 P t  ( 2 ) ;  
>ray 16. 

E I G H T H  J U D I C I A L  DISTRICT 

Spr ing  Tern?, 1932-Judge Small .  
Brunswick-Jan. l l t ;  April 1 1 ;  J u n r  

7n: - "  . 
Xew IIano! er-Jan. 18:; Feb. S t  ( 2 ) ;  

March 77 ( 2 ) ;  Marc? 21.; April  1 8 ,  
( 2 ) ;  J Iay  1 6 ' ;  May 3 0 1  ( 2 ) :  J u n e  13'. 

A "  

IJcndcr-Jan. 2;; J I a r c h  2 S t  ( 2 ) :  May .. . 
- 0 ,  

Colunlbus-Feb. 1 ;  Feb. 227 ( 2 ) ;  May 
2  ( 2 ) ;  J u n e  2 i * .  

S I N T I I  JTI)ICIAI; DISTRICT 

Spring T e r m ,  I ! ) 3 2 d u r l g e  Barnhil l .  
J3ln<lcn-J;in 1 1 ;  March  14 ' ;  May 2 t .  
l '~~mberlantl-Jan.  1 8 ' ;  Feb.  1 5 t  ( 2 ) ;  

.\I:lrcIl 7*  ( A ) ;  March  287 ( 2 ) ;  May Ilt 
( 2 1 :  J u n e  6'. 

Hoke-Jan. 2 5 :  April 25. 
Rol)eson--Fch. I *  ( 2 ) ;  Feb.  2 9 t  ( 2 ) ;  

Allril l l ~ ;  April I S * ;  N a y  2 3 t  ( 2 ) ;  J u n e  
1 3 t ;  J u n e  2 0 ' 3  

TEh'TH JU1)ICIAL DISTRICT 

Spr ing  Term,  ID30 J u a g e  JIidyette.  
Durham-Jan. l l t  (:); Feb. 22 ' ;  Feb.  

? % +  ( A ) ;  March  7 7  ( 2 ) ;  March  2 1 t  ( A ) ;  
March ZS*; April  257 ( A ) ;  May 2 t  ( 2 ) ;  
May 23 ' ;  May 3 0 t  ( A )  ( 3 ) ;  J u n e  27'. 

Person-Jail. 2 3  ( A ) ;  Feb. I t ;  April 
21. 

Alamance-Feb I t  (1.1: Feb. 29': ADril 
I t ;  May 1 6 t  ( A ) ;  May 3 0 t  ( 2 ) .  

Gran\.ille-Feb 8 ( 2 ) ;  April  11 ( 2 ) .  
Orange-March 2 1 ;  May 1 6 t ;  J u n e  1 3  

( 2 ) .  

viii 



-. - - -- . -- - - 

WESTERN DIVISION 
~ ~ 

E L E V E N T H  JUDICIAL DISTRICT Rovan-F<b 1 5  ( 2 ) ;  Marc11 7 ; ;  May 

Spr ing  T e r m ,  1932-Judge Harding .  9 ( 2 ) .  
Knndolph-March 2 1 t  ( 2 ) ;  April 4.. 

F o r w t h  - J a n .  1 1  ( 2 ) ;  Feb.  1 5 t  ( 2 ) ;  
Feb. 29  ( 4 )  ( 2 ) ;  March 1 4 t  ( 2 ) ;  March  S I X T E E S T H  J U D I C I A L  DISTRICT 
? h e ;  May 2 3 *  ( 2 ) ;  J u n e  Gt ( 2 ) ;  J u n e  27: 
1 4 ) .  S w i n g  T e r m ,  1932-Judge JIcElroy. 

Surry-Jan. 1 s t  ( A )  ( 2 ) ;  Feb.  1 ( 2 ) ;  Cleveland-Jan. 1 1 ;  l l a r c h  28 ( 2 ) .  
\ l a rch  2 1 t  ( A )  ( 2 ) ;  April 2 5  ( 2 ) ;  J y n e  Catawha-Jan. 18: ( 2 ) ;  Feb.  8  ( 2 ) :  
2:: ( A )  ( 2 ) .  hlay O i  ( 2 ) .  

Rockingham-Jan. 2 5 * ;  Feb. 2 9 7  ( 2 )  ; 1,incoln-Jan. 23  ( A ) ;  Feb.  I t .  
May 1 6 ;  J u n e  2 0 1  ( 2 ) .  Fturke-Fcb. 3 2 ;  hlnrch 14;  ( 2 ) ;  J u n e  

Caswell-April 4 :  M a r  9; ( A ) .  6 ( 2 1  
Ashe-April 11 ( 2 ) .  Caldwell-Fcb. 29  ( 2 ) ;  l l a y  237 ( 2 ) .  
Alleghany-hlay 9. 1Vat:r~ga-April 1 1  ( 2 ) .  

T W E L F T H  JUDICIAL DISTRICT 

S ~ > r i n p  T e r m ,  1932-Judge Oglesby. 
Guilford-Jan. 1 1 7  ( 2 ) ;  J a n  26'; Feb.  

S t  ( 2 ) ;  Feb.  2 2 i  ( A )  ( 2 ) ;  ?,larch C *  ( 2 ) ;  
> l a r c h  2 1 t  ( 2 ) :  April  4 t  ( A )  ( 2 ) ;  April 
1 s t  ( 2 ) ;  May 2 ' ;  May 16; ( 2 ) ;  J u n e  6 i  
( 2 ) ;  J u n e  20.. 

Dnvidson-Feb. 1 ' ;  Feh.  2 2 t  ( 2 ) ;  Aprii 
4 t  ( A )  ( 2 ) ;  May 9.; May 3 0 t :  J u n e  27'. 

Stokes-April 4'; April  l l t .  

T H r R T E E N T H  JUDICIAL DISTRICT 

Sor ing  T e r m ,  1932-Judge Warlick.  
Richmond - J a n .  11 ' ;  Feb. 8 t  ( A ) ;  

X a r c h  2 1 t ;  April 11:; N a y  307 ( A ) ;  J u n e  
" O t  - " , .  

Anson-Jan. 18 ' :  X a r c h  7 t ;  April 1 8  
( 2 ) :  J u n e  1 3 t .  

31001'e-Jan. 2 5 * ,  Feb. 1 s t ;  March  2 8 f  
( A )  ( 2 ) ;  May 23';  J i a y  3 0 t .  

Unlon-Feb. 1.. Feb. 2 2 t  ( 2 ) :  March  . . 
? S t ;  May s t .  

Staniy--Frb. S t ;  April 4 ;  May 1 6 t .  
Scotland-March 1 4 t ;  May 2 ;  J u n e  6. 

F O U R T E E S T H  J C D I C I A L  DISTRICT 

S ~ ~ r i n g  Term,  1932 J u d g e  Finley.  
J Ieckl~nburg-Jan .  1 1 ' ;  Feb.  S t  ( S ) ;  

F e b  29';  &larch  i t  ( 2 ) ;  April  4 t  ( 2 ) ;  
X a y  2 t  ( 2 )  May 16 ' ;  May 2 3 t  ( 2 ) ;  J u n e  
13': J u n e  2 0 t .  

Gaston-Jan. 18.; J a n .  257 ( 2 ) ;  March  
1 4 *  (-4); March 217 ( 2 ) ;  April  25.; Ma). 
23f  ( A )  ( 2 ) ;  J u n e  6'. 

F I Z T E E N T H  JUDICIAL DISTRICT 

Spr ing  Term,  1 9 3 2 J u d g e  Schenck. 
C a b a r r u s J a n .  11 ( 2 ) ;  Feb.  2 3 t ;  April 

2 5  (3). 
Montgomery-Jan. 25.;  April  I l t  ( 2 ) .  
iredell-Feb. 1 ( 2 ) ;  March 1 4 7 ;  May 2 5  

( 2 ) .  

S E \  E N T E E A T H  JUDICIAL DISTRICT 

S w i n a  T e r m ,  1 9 3 2 d 1 1 r l ~ e  Moore. 
' Alexander-Feb 9 2  

Y:iiikin-Feb. 2 9 ' ;  >In? 16: ( 3 ) .  
XVilkes-JZarch 7 ( 3 ) ;  J u n e  lit  ( 2 )  
Davie-hlarch 2 1 ;  Mag. 23; ( A ) .  
Jl i tch~ll-Adril  1 1  ( 2 ) .  

E I G I I T E E S T I I  JUDICIAL DISTRICT 

Sur ing  T e r m ,  1932-Jndge Clement. 
.\lcYowell -- J a n .  11.;  Fcb.  227 ( 2 , ;  

Junp  1 3  ( 3 ) .  
Hcnderson-.Jan. I S  ( 2 ) ;  3Iarcll i ( 2 ) ;  

.\lay 2 t  ( 2 ) ;  Mag X t  (9,. 
Yancev-b'eb. l t :  > la rch  3 1  ( 2 1  
1:u the i ford-~eh:  S t  ( 2 ) ;  h 1 . 1 ~  16 ( 2 , .  
Transylvariia-Apnl 4 ( 2 J 

Polk-April 1 8  ( 2 1  

( S I N E T E E N T H  J U I ~ I C I A I ,  DISTRICT 

Spr ing  Term,  1932---Jndpe Sink. 
Cuncombe-Jan. l l t  ( 3 )  ; J a n .  2 6 ;  Feb. 

l t  ( 2 ) ;  Feb.  1 5 ;  Feb. 29  ( A ) ;  March 
7 t  ( 2 ) ;  March  2 1 ;  April  4 t  ( 2 ) ;  April  1 8 ;  
J lag  2-i- ( 2 ) ;  JIay 1 6 ;  hlay 3 0 ;  J u n e  6T 
1 3 ) ;  J u n ~  20 (3). 1 Jlailisoil - Peb .  2 2 ;  > l n r < h  2 8 ;  ADril , 2 2 ;  JLay 2:. 

T \ Y E N T I E T H  JUDICIAL DISTRICT 

Term,  1 9 3 2 J u d g e  Stack. 
Graham-Jan. l l t  ( A )  ( 2 ) ;  i\l.irch 21 

( 2 ) ;  June  6 t  ( 2 ) .  
Havrrrood-Jan l l t  ( 2 ) :  Feb.  X ( 2 ) :  , . . .  

>ray  i t  ( 2 ) .  
Cherokee-Jan. 227 ( ' 7 ) ;  April 4  1 2 ) ;  

J u n e  20: 1 3 ) .  
Jsckson-Feb. 2 2  ( 2 ) :  -Mav 2 3 t  ( 2 ) .  
Swain-March 7  ( 2 ) .  1 \lacon-April 1 8  ( 2 ) .  

/ Clay-&lay 2 ;  May 9  ( A ) .  

* F o r  c r iminal  cases. 
t F o r  civil cases. 
:For jai l  a n d  civil cases. 
( A )  Special J u d g e  to  be assigned 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern  Di~trict-ISAAc RI. MEEKIRS, Judge, El imbeth  City. 
M i d d k  District-JOHNSON J. HAYES, Judge, Greensboro. 
Il'estcvn Dist?'ict-E~w~x YATES WEBB, Judge, Shelby. 

EASTERN DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  fo l lons:  
Durham, first Monday in March and September. S. A. ASHE, Clerlr. 
Raleigh, criminal term,  second Monday af ter  the  f o l ~ r t h  Monday in 

April and October; civil term, second Jlonclay in  March and Sep- 
tember. S ,  A. ASHE, Clerlr. 

Fnyetterille, third BIo~lday in  BIarch and Septembcr. ELSIE CAMEROS 
T ~ ~ o m s a x ,  Deputy Clerlr. 

Elizabeth City, fourth Monday in March and September. J. P. THOJIP- 
s o s ,  Deputy Clerk, Elizabeth City. 

Washington, first &Ionday in April and October. J. I3. RESPESS, 
De l~u ty  C l e ~ k ,  Washington. 

New Bern, second Monday in April and October. GEORGE GRFSS, 
D e ~ u t y  Clerk, New Bern. 

Wilson, third BIonday in  April and October. G. 11. PARKER, Deputy 
Clerk. 

Kilmington, fourth Monday in  April and October. I'ORTER HUFHAJI, 
Deputy Clerk, Wilmington. 

OFFICERS 

IF'. H. FISHER, 1-nited Sta tes  District  Attorney, Wilmington. 
I:. R. CRUAIPLER, a \ s ~ i s t a n t  United Sta tes  District  Attorney, Clinton. 
E. C. GEDDIE, United States SIarshnl, Raleigh. 
S. A. ASHE, Clerlr United States District  Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts a re  held a t  t he  t ime and place a s  f o l l o ~ w :  
Greensboro, first Sfonday in  J u n e  and December. It. L. BLAYLOCK, 

Clerk ; R I ~ R T L E  COUB, Chief Deputy ; DELLA BUTT, Deputy ; CORA 
SHAW, Deputy. 

Rockingham, first Monday in JInrch and September. R. 1,. BLAY- 
LOCK, Clerk, Greensboro. 

Salisbury. third JIonday in April and October, Il. L. BLAYLOCK, 
Clerk, Greensboro ; ELIZABETH HESNESSEE, Deputy. 

Winston-Salem, first Monday in May and Novembe~'. R. 1,. BLAY- 
LOCK, Clerlr, Greensboro; ELLA SNORE, Deputy. 

Willresboro, th i rd  Monday in  J I R ~  and November. LIYVILLE BUM- 
GARKER, Deputy Clerlr. 

OFFICERS 

E. L. G A ~ I S ,  United Stxtes District  Attorney, Greensboro. 
T. C. CARTER, . h i s t a n t  United States Attorney, Greensboro. 
A. E. TILLEY, Assistant United Sta tes  Attorney, Greensboro. 
G. H. MORTON, Assistant United States Attorney, Greensboro. 
J. J. JENKINS, United States Marshal, Greensboro. 
K. L. BLAYLOCIC, Clerk United Sta tes  District  Court, Greensboro. 



UNITED STATES COURTS. xi 

WESTERN DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  follows: 
Asheville, second Monday in May and Xovember. J. P. JORDAS, 

Clerk; OSCAR L. MCLURD, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. FAN BARSETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth hlonday in April and October. A ~ N I E  ADERIIOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in  September and third Monday in March. 
FAX BARNETT, Deputy Clerk, Charlotte. 

Bryson City, four th  Monday in May and November. J. 1'. J o m a s ,  
Clerk. 

OFFICERS 

CHAS. A. Joxas ,  United States Attorney, Asheville (Lincolnton) . 
FRASI; C. PATTOX, Assistant United States Attorney, Charlotte (Morganton) 
THOS. A. J l c C o ~ ,  Assistant United Sta tes  Attorney, Asheville. 
J. N. H o r ~ c ,  Assistant United States Attorney, Charlotte. 
BROWNLOW JACKSON, United States Jlarshal,  Asheville. 
J. T. JORDAK, Clerk United States District Court, Asheville. 
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J. R. F INLEP,  EXECUTOR OF J. T. FINLEY, DECEASED, A N D  MISS ANNIE R1. 
FINLEY, ADMINISTRATRIX, C. T. A., OF MISS CLAKA hl. FINLEY, DE. 
CEASED, V. S. G. FINLEY, MRS. MARY GORDON GREENLEE POL-  
LARD, HARVEY GREENLEE, MRS. ELLA OGILVIE, \\'. W. E'ISLEY 
AND MISS ANNIE E. FINLEY, HEIRS-AT-LAW A N D  DEVISFES OF J. T. 
FINLEY ASD CLARA h1. F INLEP,  BOTH DECEASED. 

(Filed 20 May, 1931.) 

1. Pleadings D d-Want of jurisdiction or failure of complaint to state 
cause of action may be taken advantage of by demurrer at any time. 

A demurrer ore tenus t o  the complaint on the grounds that  i t  fails 
to allege a cause of action or  that  the  court does not have jurisdiction 
may be made a t  any time, even af ter  answer has  been filed, or even in 
the Supreme Court on appeal. C. S., 518. 

2. Wills E i :  Appeal and Error A e-Where action for construction of 
will presents only moot question the action will be dismissed. 

The Court will not construe the provisions of a will in an  action 
brought by a n  executor unless for the purpose of aiding him in  the 
administration of the estate, and where suit  i s  brought by an  executor 
to sett le a dispute among the devisees a s  to the quality of the estate 
devised, and the  lands have already been sold and the proceeds a r e  in 
the hands of the esecutor for  distribution, the action and the appeal from 
the  judgment of the lower court will be dismissed. 

APPEAL by the de fendan t ,  S. G. F in ley ,  f r o m  Grady, J., at  October  
T e r m ,  1930, of WILKES. Dismissed.  
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This  is an  action for the purpose of deterniining the quality of the 
estate which mas devised to each of the tlerisces named in tlie last mill 
and testament of J. T.  Finley, decei~sed, in the lands o w n 4  by the tes- 
tator a t  his death. 

J. T.  Finley died on 1 2  Nay,  1926, learing a last n i l l  and testament. 
which has b e ~ n  duly probated and recorded in thc office of the clerk of 
the Superior Court of TVillirs County. The pertirient prorisions of his 
said l a ~ t  will and testament are as follons:  

"I give and bequeath all of my  property, r c d  and personal, of evcry 
nature wliatsoerer, as follows : 

"One-sixth to my  sistc~r, Clara Finlcy;  one-sisth to my sister. Annie 
Finley;  one-sisth to my  brother, J. R. Finley;  one-sixth t ' ~  my brother, 
S. G. Finley; one-sixth to my niece, N a r y  Gordon Grcenlee; one-sixth 
to my niece, Ella Ogilr ie;  and upon the death of either of said devisees, 
without heirs, their part  to go to the other devisees above n:m~ed, or their 
heirs, provided, however, that  my  sisters, Clara ant1 , \ n n i ~  Finlcy, shall 
hare  for their joint lires, and for the life of the survivor, the rents from 
my brick garage on C. Street, North Wilkesboro, N. C., with fifty feet 
front  and one hundred and forty feet deep, taxes and upkwp to be paid 
from rent. 

"I appoint my  brother, J. R. Finley, executor of this my last will and 
testament, and my  wish is that  no bond be required of him." 

The plaintiff, J. R. Finley, as executor of said last will :ad testament, 
has practically completed the administration of the estate of his testator, 
and has paid to each of the legatees named therein his or her share of 
the personal property owned by the testator a t  his death, a id bequeathed 
to said legatees by said last will and testament. 

The plaintiff, J. R. Fililey, acting under a power of attorlie?, exe- 
cuted by tlie devisees ~iamed ill the last n i l l  allti testament of his testator, 
has sold and conreyed tlie real c s t a t ~  onlied by his tcstatoi. a t  his death, 
and devised to said devisees by said last will and testament. I I e  no~v  has 
in  hand funds and securities derired from the sale of s a d  real estate, 
to be distributed among the said devisers in accordanlx with their 
respective interests therein. Since the execution of said p o m r  of attor- 
ney, and the sale of said real estate, a controversy has a r i x n  among the 
said derisees with respect to the quality of the estate which each one of 
thein took under the provisions of the lost will and testament of J .  T. 
Finley, deceased. Thiq action was instituted by the plaintiff, J. R .  
Finley, as esecutor of the last will and testament of J. 'L'. Finley, de- 
ceased, and by the aclniinistratris, c. t .  a, .  of Xiss  Clara Finley, who 
has died since the death of J. T.  Finley, for the purpoqe of having the 
court to determine the quality of the estate which each cf thp devisees 
riained in said last will and testament took in the real estate devised to 
them under and by virtue of the pro7-isions thereof. 
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When the action was called for hearing, a tr ial  by jury mas waived 
by all the parties. On  the facts found by the court it  was ordered, con- 
sidered and adjudged that  each of the devisees named in  the last will 
and testament of J. T .  Finley took an  estate in fee simple in the share 
of the real estate devised to him or to her by said last will and testa- 
ment, and an  absolute title to the share of the personal property be- 
queathed to him or her thereby. I t  was ordered that  J. R. Finley, 
executor of J. T .  Finley, deceased, and Miss Annie M. Finley, adminis- 
tratrix, c. t .  a., of Miss Clara ]If. Finley, administer their respective 
estates i n  accordance with the judgment of the court. 

From this judgment the defendant, S.  G. Finley, appealed to the 
Supreme Court. 

C ' h a d ~ s  G. Gilreath for plaintifj's. 
E'mrtk D. I-lackett and Eugene T ~ i u e t t e  for defendant, S. G. Finley.  

COKXOR, J. After the appeal from the judgment of the Superior 
Court in this action had been docketed in  this Court the defendant, S. G. 
Finley, moved that  both the appeal and the action be dismissed, for the 
reason that  the facts alleged in  the complaint a re  not sufficient to con- 
stitute a cause of action of which the Superior Court of Wilkes County 
had jurisdiction. This motion was in effect a demurrer ore tenus to the 
complaint on these grounds. The defendant by filing an  answer to the 
complaint i n  the Superior Court did not waive his right to demur ore 
tenus to the complaint on the ground that  the court had no jurisdiction 
of the action and that the complaint does not state facts sufficient to  
constitute a cause of action. C. S., 518. 

I t  is too well settled to require the citation of authorities that the 
want of jurisdiction and the failure of the complaint to state facts suffi- 
cient to constitute a cause of action on which the plaintiff is entitled 
to relief, cannot be w a i ~ e d  and may be taken advantage of by demurrer 
ore fenus to the complaint a t  any time, even after answer filed, and 
even in the Supreme Court, after an  appeal has been docketed in said 
Court from a judgment of the Superior Court in the action. P o ~ e r  
Company v.  Peacocl;, 197 N .  C., 735, I50 S .  E., 510. 

I t  appears from the allegations of the complaint in the instant case 
that  the plaintiff, J. R. Finley, as executor of the last will and testament 
of J. T. Finley, deceased, has practically completed the administration 
of the estate of his testator. H e  has paid to each of the legatees named 
therein his or her share of the personal property owned by the testator 
a t  his death, arid bequeathed to him or to her by the said last will and 
testament. H e  seeks no advice from the court as to the performance of 
his duties as executor. After his qualification as executor, the devisees 
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named in the last will and testament of his testator, execlted a power 
of attorney by which they authorized and empowered the said J. R. 
Finley to sell and convey the land devised to them by the testator. H e  
now has in hand the proceeds of sales made by him under this power of 
sale. A controversy has arisen among the devisees as to whether each 
devisee took an indefeasible estate in his or her share of the land de- 
vised by said last will and testament, or whether he or s h ~  took only a 
defeasible fee in his or her share. This controversy involvc?~ a construc- 
tion of the provisions of the last will and testament. The plaintiff, 
J. R. Finley, as executor, however, has no interest in this controversy; 
he has no duty to perform as executor, which requires a determination 
of the question involved in the controversy. 

I n  Xountain Park Institute v. Looill, 198 N .  C., 642, 153 S. E., 114, 
it is said: "It is well settled that an executor upon whom the will casts 
the performance of a duty may, when he needs instruction, bring a suit 
in equity to obtain a construction of the will. Bank v. d 'exand~r ,  188 
N. C., 667; Trust Co. v. Stevenson, 196 N .  C., 29; Dulin v. Dulin, 197 
N. C., 215. I n  such case the jurisdiction is incident to that of trusts. 
Courts of equity do not exercise advisory jurisdiction if no trust has 
been created, or if the estate is a legal one, or if the question of construc- 
tion is purely legal. Tayloe v. Bond, 45 N .  C., 5 ;  Alsbrock v. Reid, 89 
N.  C., 151; Cozart v. Lyon, 91 N .  C., 282; Reid v. Alexander, 170 
N.  C., 303; Herring v. Herring, 180 N .  C., 165." 

I n  Heptimtall v. ~ i e w s o m ,  146 Pu'. C., 504, 60 S. E., 516, both the 
appeal to this Court and the action were dismissed. This lvas an action 
brought by one of the devisees of the testator against such of the other 
devisees as were in esse, for the purpose of obtaining a ccnstruction of 
the will as to devises of real estate, and to determine what estates some 
of the devisees took under the will. Brown, J., writing the opinion for 
the Court, says: "We cannot recognize the regularity of this proceeding 
nor the jurisdiction of the court to entertain it. I t  seemll to be predi- 
cated upon the idea that a court of equity has a sweeping jurisdiction 
in reference to the construction of a will, which, under the authorities, 
is an erroneous one. Tyson v. l'yson,, 100 N .  C., 368; Cozart v. Lyon, 
91 N. C., 282. The jurisdiction in matters of construction is limited to 
such as are necessary to the present action of the Court. The Court will 
not undertake to construe a devise in a proceeding of this (character, for 
the rights of devisees are purely legal-and must be adjudged when a 
cause of action arises." 

I t  does not appear in the instant case that any cause of action has 
arisen which requires or would justify the court in rend'lring a judg- 
ment by which the rights of the parties would be determined. Indeed, 
it does appear that if and when a cause of action shall arise which may 
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require a judicial construction of the provisions of the last will and 
testament of J. T .  Finley, deceased, with respect to the quality of the 
estate which each of the devisees took in the land devised, persons not 
now in esse, and purchasers of said land claiming under parties to this 
action, may be necessary parties. 

The  appeal and the action are  
Dismissed. 

WILLIE  ATKINSON v. CORRIHER MILLS COMPANY. 

(Filed 20 May, 1931.) 

1. Master and Servant C +Duty to provide reasonably safe ingress and 
egress does not extend to land of another over which employer has 
no control. 

The principle requiring an employer to provide his employees a reason- 
ably safe place to work extends to p~oviding them reasonably safe ingress 
and egress to and from their work, but does not extend to providing such 
ingress and egress over the lands of a third party over which the em- 
ployer has no supervision or control. 

2. Sam-Held: Evidence disclosed that injury resulted from condition 
of land under exclusive use and control of another and nonsuit was 
proper. 

Evidence that a railroad company had a right of way for a spur track 
into the defendant's mill, that the right of way was under the exclusive 
use and control of the railroad company, and that the injury i n  suit 
occurred off the defendant's premises when the plaintiff stepped upon soft 
dirt on the railroad company's right of way as she was leaving her work 
in the defendant's mill, is held, insumcient to take the case to the jury 
upon the issue of defendant's negligence, and its motion as of nonsuit 
should have k e n  sustained. 

CIVIL ACTION, before Moore, J., a t  October Term, 1930, of MECK- 
LENBURG. 

The plaintiff instituted this action against the defendant to recover 
for personal injury sustained on or about 30 April, 1929. The defend- 
ant  operates a mill and owns certain residences in which the operatives 
live. Plaintiff lived in  one of these houses. T h e  mill bought a tract of 
land and erected its mill thereon. The premises occupied by the mill 
was enclosed by a wire fence. The  Southern Railway Company owns a 
spur track which enters the enclosure of the mill through a gate of said 
fence. The easement or right of way of the railroad company is 200 
feet in width. The  spur or switch track branches off from the main line 
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and runs along the mill building outside the n i r c  fence and near thereto, 
through the gates of tlle mill. There mas a path near the rnill gate es- 
tending across the railwag track to the home of employees, which had 
for many years been used by emplo~ees  in going to and fro from work. 

The plaintiff narrates her illjury ns follows: "After I hiid completed 
my  work on the night of 30 April,  1929, and was coming out of the 
mill other people left the mill through the gate a t  the t i n e  I started 
out. . . . I found the gate open. I came out the gatt3 and started 
down to this track and about the first step I took with my  l ight  foot the 
ground v a s  soft there; it  g a w  way and I hit the ground. . . . I 
had to get outside the fence before I could go across that  track. . . . 
I passed out tlle gate, \Talked along the track for the length of the gate 
and then started down from the track. . . . I fell just as I stepped 
off the first track, that  is the spur track. . . . I came out of the 
mill, ~vallred along the spur track, passed through the gate and walked 
along the spur track a distance of that  gate and then stepped down 
from the spur track tonards the nlain line of the Southem. Tha t  was 
the direction I was going. I was injured between the s p l r  track and 
the main line of the Southern Rai lnay.  I was not hur t  as I stepped 
off tlie iron rail. I mean just as I stepped off that  bank there. The 
bank was right even with the cross-tics. The  soft ground tliat I stepped 
on gave way and then is when I fell. . . . I n  stepping off the spur 
track on other soft dirt,  which g a w  11 ay, it  is about fire or six feet to tlic 
lewl  ground. . . . There n a s  a path there. The  path is just 01)- 
posite tlie gate. I t  was wide enough to walk d o w ~ .  . . . I t  looked 
like it had been used w r y  much. I t  was a piece of enib,inkment. I t  
was the path that gave way. As I put my foot down there the soft dir t  
g a w  way. . . . I t  is tweiity feet from the bottom of that embank- 
mcnt ~vhieli I spoke of to the first main line track. . . . I t  n a s  
about fire o'clock 30 April, 1920. I t  v a s  kinder. between dark and 
daylight. . . . I have becn out that place that I call a path tnice 
a day for seven or eight months. . . , 1 could sec the ~ a t h .  I could 
see the path, but I did not see all tlic rough placcs ill it. 1 knew it 
was nashcd out. I kiicw the path was rough. I couldn't notice all the 
detaiIs in it that morning. I looked for them as best I could. The 
thing that  made me fall was the soft dir t  gave way." 

There n a s  uncontradicted evidence that the spur track was installed 
by the rai l~i-ay company and under its control, and that  tlie defendant 
never assumed any maintenance or control oxer the path crossing the 
railway tracks. 

The  eridence tended to show that  tlle plaintiff has sus ained a per- 
manent injury. 
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Issues of negligence, contributory negligence and damages mere sub- 
mitted to the jury and answered in favor of plaintiff. The verdict 
awarded a recovery of $2,200. 

From judgment upon the verdict the defendant appealed. 

E .  A. Iiillcer and H .  L. Tay lor  for plaintiff. 
J .  Laurence Jones and TI'. C. Dacis for defendant. 

BROGDEN, J. I s  an  employer liable for the in jury  of an employee sus- 
tained upon the premises of a third party while returning home from 
work, and using a frequented path across the property of such third 
par ty?  

The defendant owned the land over which the Southern Railway 
had an  easement of 200 feet in width. The right of way, at the time 
of the injury, was used exclusively for railroad purposes and the spur 
track entering the enclosure of the mill was installed by the railway 
company and subject to its exclusive control. The plaintiff used this 
spur track in returning to her honle after working hours and in attempt- 
ing to follow a path down the embankment of the spur track, the soft 
earth gave way and she was thrown and injured. 

The  duty of an employer to exercise ordinary care in p r o ~ i d i n g  proper 
approaches to the place of work and proper facilities for ingress and 
egress has been frequently considered by the various courts of the 
country. This Court has recognized and defined the duty in several 
cases, notably: Ell iot t  c. Furnace Co., 179 R. C., 142, and Bennet t  v. 
Powers, 192 PIT. C., 599. The El l io t f  case stated the proposition in these 
words: "I t  is the fully established principle with us that  an employer 
of labor, in the exercise of reasonable care. is reauired to urovide for 
his employee a safe place in which to do his work, and our decisions 
hold that  the obligation extends to the approaches to i t  when they are 
under the employer's control and in the reasonable scope of this duty." 
The Bennet t  case states the proposition in the following language: "The 
rule that  it is the employer's duty to use ordinary care to furnish his 
employee with a reasonably safe place for his work, is not restricted to 
the identical situs of the labor. Gut extends to the exercise of ordinarv 
care to see that  the means of egress and ingress provided by the em- 
ployer or customarily used by the employee ill goilig to and from his 
work on the premises of the master, and that  the ways so provided or so 
used in passing from one part  of the premises to another, in the course 
of his employment, are reasonably safe." See, also, I ie l ly  v. Power Co., 
160 N. C., 283. 

The foregoing cases, however, involve injuries sustained by employees 
upon the premises used and controlled by the employer, and hence do 
uot present the exact question of law inrolved in this appeal. The 
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general aspect of the rule of law pertinent to the facts in t i e  case at bar 
was discussed and applied by Connor, J., i n  C'razvford 21. Michael-Bivens, 
Inc., 199 N .  C., 224. The opinion says: "The general r ~ d e  of the lam 
imposing upon the defendant this duty was not applicablt>, however, in 
the instant case, while plaintiff was a t  work, temporarily, on the 
premises of the New Way  Laundry, for the reason that the place at  
which plaintiff was required to work was not under the control of said 
defendant." That  is to say, that  ordinarily the ownership, use, and con- 
trol of the premises i s  the usual test of liability. This conclusion is 
supported by the decisions of many courts of final jurisdiction, to wit: 
Connecticut, Tennessee, Alabama, Kentucky, Massachusetl s, Minnesota, 
Michigan, Pennsylvania, West Virginia; Chonnon v. Sanford Co., 40 
Atlantic, 462; Cash v. Casey-Hedges Co., 201 S. W., 347; Seminole 
Graphite Co. v. Thomas, 87 Southern, 366; Gillespie's, Ex'rs., v .  Howard, 
294 S .  W., 154; Hughes v. Xalden & MeZrosa Gaslight Po., 47 N. E., 
125; Lingren v.  Will iams Bros. Bo i lw  Co., 127 N .  W., 626; Penner v .  
Vinton,  104 N.  W., 385; Israel v.  Lit Bros., 94 Atlantic, 136; Wilson v.  
Valley Improvement Co., 73 S .  E., 64. The general principle was 
tersely expressed in  the headnote of an opinion written by Justice 
Holmes i n  the Hughes case, supra, "where the serralit was injured by 
the caving in of a trench neither dug nor controlled by the master, evi- 
dence that the servant made no examination, but relied on 1,he master for 
his safety is immaterial." Some of the courts have recognized and ap- 
plied exceptions to the rule, where abnormal conditions prevail or where 
the menace of the premises of the third party was so open and obrious 
as to impute notice of impending danger to the employer. This line of 
exceptions was discussed by the Supreme Court of Tennessee in  the case 
of Cash v.  Casq-Hedges Co., supra. 

Moreover, in the case a t  bar, no duty of inspecting tl e path where 
pIaintiff was injured, was imposed upon the defendant by virtue of the 
fact that  the defendant had no use or control over the spur track, the 
embankment thereto, or  the main line track of the railway company. 
As long as the railway company had the right to use the land for rail- 
way purposes and was then in  the present use and occupancy of such 
land for such purpose, the defendant was thereby depri~red of control 
over the premises. Upon the whole record, therefore, the  Court is of 
the opinion that  the motion for nonsuit should have been allowed. 

Reversed, 
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0. A. I i IR I i J lAN,  ESECCTOR, A X D  LULA B. KII I I i J IAX,  ESECUTKIX O F  THE 

ESTATE OF 0. A. KIItKAIAX, DECEASED, V. C. C. STOICER A N D  \\'IFE, 
CORA C. STOKEII,  INDUSTIIIAL BANI< O F  R I C H X O S D  A S D  

P O I S T E R  REALTY CORIPAKT. 

(Filed 20 May. 1931.) 

1. Statutes C &Where statutes can be  reconciled by reasonable con- 
struction doctrine of repeal by implication does not  apply. 

Wlicre a special l a \ \  relating to a particular locality such a s  cities or 
towns in a certain county is passed as to interests, etc., allowetl the pur- 
chaser a t  a tax sale of lands, and a general law of Stat('-\vide applica- 
tion is later px%ed upon the same subject-matter, the general law will 
not modify or repeal tlle special one unless such modification or repeal is 
1,roviiied for by express \vords or   rises from necessary implication, bu t  
where the two statutes can be reconciled by reasonable co~lstruction the 
rule of repeal by implication does not apply. 

2. Taxation H d-Purchaser at tax sale held entitled to interest under 
law i n  effect a t  t h e  time, t h e  relative s tatutes  not  being i n  conflict. 

Under the ~ror i s ions  of a s ~ c c i a l  act relating to the nletliocl for col- 
lection of taxes by a city, remedy was given in the nature of an action 
for debt to foreclose tax liens on lands in an1  court of competent juris- 
diction, the act making no reference to payment of interest, costs, or 
attorney's fee, t l ~ c  only reference being the prorision that 2552 should be 
paid by the owner if he should redeem the land within a Fear, ant1 
such ~~rovision being inal~plicable to the facts in the present case ; the 
general law regulating tlle sale of land for taxes provided that the pur- 
chnser of a tax salc certificate should be entitled to certain interest, 
costs, conlmissions and attorney's fee upon the foreclosure of the tax sale 
certificate, Held: the general and special acts are not in conflict as to 
the allowance of interrst, costs, and attorney's fee, and the rate of 
interest should be determined by the statute in force a t  the time of the 
sale. 

APPEAL by  Indus t r ia l  B a n k  of Richmond, defendant, f r o m  Finley, J., 
a t  M a r c h  Term,  1931, of GUILFORD. Affirmed. 

0. A. Ki rkman,  Sr., t h e  or iginal  plaintiff, brought sui t  t o  foreclose 
a certificate of sale of real  estate f o r  the nonpayment  of taxes assessed 
against the  property of C. C. Stoker  i n  the  c i ty  of H i g h  P o i n t  f o r  
1926, but according to the  public records t h e  Indus t r ia l  B a n k  of Rich-  
mond and  t h e  Poin te r  Rea l ty  Company a r e  t h e  present owners of the 
property. 

T h e  t a x  was not  paid, and  t h e  plaintiff, 0. A. Ki rkman,  Sr., a f te r  
the  expirat ion of fourteen months and  within eighteen months f r o m  
the  date  of t h e  certificate of sale, brought su i t  i n  t h e  Municipal  Cour t  
of t h e  ci ty  of H i g h  P o i n t  to  foreclose his  certificate i n  conformity with 
section 8037 of t h e  N o r t h  Carol ina Code of 1927 ( P .  L. 1927, ch. 221) 
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and tlie amendments thereto. P. L. 1929. ch. 204 and th.  334. The 
notice v a s  published in  a newspaper as ordered by the clerk of tllc court. 
The  summons n a s  issued and tlle complaint KLS filed on 2 June ,  1930, 
and on 28 July,  1930, the Industrial Bank of Richmond iilecl a motion 
admitting tlie facts alleged in the complaint, but denying tlle conclu- 
sions of lam therein stated. The  plaintiff died pending tlie proceeding 
and his executor and executrix mere made parties plaintif'. 

Judgnlent was rendered in tlie municipal court and an  appeal n a s  
taken to the S u ~ e r i o r  Court. The cluestion was \i,hether the charter of 
the city or the general law regulating tlie foreclosure of certificates 
controls tlie method of procedure. I n  the Superior Court i t  was ad- 
judged that  the general lam controls. The  Industrial Bank of Rich- 
mond excepted and appealed. 

R. T .  Pickens for appellant. 
James 3. Lovelace and L. J .  Fishel., Jr., for appellees. 
Roberson, Haworth & Reece for C i t y  of High Point. 

ADARIS, J. On  3 December, 1028, the propcxrty was sold for the non- 
payment of taxes and a certificate of sale was given to 0. A. Kirkman, 
Sr., the testator of the plaintiffs. T h e  statute then in  force provided 
that  the certificate of sale should bear intewst a t  the rate of 20 per 
cent per annum on the entire amount of taxes and the s h d T ' s  cost for 
a period of twelve months from the date of sale and thereafter at the 
rate of 10 per cent per annum until paid or until the final judgment 
was rendered, and that  the cost, including "one reasonable attorney's 
fee for the plaintiff," should be taxed as in other civil actions. N. C. 
Code, 1927, see. 8037. 

The judgment of the Superior Court awarded interest on this basis 
and taxed in the costs against the defendants an  at torneys fee and the 
sum of four dollars for  the publication of the notice. 'Che appellant 
contends that  the sale should have been cor~ducted in the 1s ay prescribed 
by the city charter and that  the judgment should be revemed. 

The charter of the city of High Point  provides two methods of col- 
lecting taxes. P. L. 1909, ch. 395. Section 28, subsection 5, authorizes 
collection by distress and sale, but this method was not pursued in  the 
present case, and need not now be analyzed. Section 29, subsection 7, 
lays down a n  additional remedy by a civil action in the nature of an  
action of debt by which liens for taxes on real estate may be foreclosed 
in any court having jurisdiction, but the section contains no specific 
reference to the payment of interest, cost, or an attorney's fee. The  
only reference to  the payment of interest is in section 28, subsection 7, 
in which i t  is provided that  the owner of land sold under the provisions 
of the city charter may redeem the land within one year after the sale 
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by paying to the purchaser the sum paid by him and 25 per cent on the 
amount of taxes and expenses; but this section is not applicable to the 
sale under consideration. 

The general law regulating the sale of real property for taxes is con- 
tained in  S. C. Code, 1927, see. 8010 et seq. When such sale is made 
the sheriff, or other person who is by lam authorized to collect taxes, 
either State or municipal (sec. 7974)) shall give to the purchaser a 
written certificate of sale. Sec. 8024. The holder of the certificate is 
given the right to foreclose the sale by civil action, "and this shall con- 
stitute his sole right and only remedy to foreclose the same." Section 
8028. The purchaser has a lien on the real estate for the amount of the 
purchase money and all interest, penalties, costs, and charges allowed 
him by law, the lien being similar to that of a mortgage. Sections 
8036, 8037. H e  may have judgment for a sale to satisfy whatever sums 
may be due him on the certificate and for taxes and assessments paid, 
which were a lien upon the property. H i s  only remedy is an action in 
the nature of an action to foreclose a mortgage. Pr ior  to the amend- 
ment of 1929 the certificate bore interest as heretofore stnted. Costs, 
commissions, and an attorney's fee are allowed. Section 8037. 

The briefs contain the citation of authorities dealing with the ques- 
tion whether the city charter was repealed by the subsequent enactment 
or amendment of statutes which are a part of the general law, in regard 
to the collection of taxes. We  have no disposition to impair the prin- 
ciple that when the provisions of a general law applicable to the entire 
State are repugnant to the provisions of a previously enacted special 
law applicable to a particular locality only, the enactment of the gen- 
eral law does not operate to repeal or modify the special law, unless such 
modification or repeal is provided for by express words or arises by 
necessary implication. Bfontiefh v. Commissioners, 195 N. C., 71; 
Felmet v. Commissioners, 186 S. C., 251; Xornegay v. Goldsboro, 180 
S. C., 441. Cases arise in which the general lam excludes the special. 
R. R. v. Gaston Counfy,  200 N.  C., 780. 

But i t  is not necessary to apply this principle in  the present case 
because with respect to this proceeding the general lam and the city 
charter are not, in our opinion, totally repugnant. Section 28, subsec- 
tions 5 and 7, apply to sales for taxes in which the purchaser before 
receiving a deed from the collector must await the owner's right to 
redeem the land within one year after the sale by paying to the pur- 
chaser the sum paid by him and 25 per cent on the amount of taxes and 
expenses. Section 29, subsection 7, was manifestly intended to authorize 
the collection of taxes due the city. By virtue of this section all taxes 
due the city may be collected as therein provided by a civil action in the 
nature of an action of debt and the lien may be foreclosed iu any court 
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having jurisdiction. The same provision applies to assessments for 
street improvements. I n  such action the city may become the pur- 
chaser, and if the description of the property in the ci;y assessment 
rolls shall be insufficient the city may make the description good in its 
pleadings and have a judgment of foreclosure. I t  follons that the 
plaintiffs, who held a certificate of sale, had the right to enforce the 
lien against the real estate described in it as in case of a mortgage and 
to collect the cost, penalty, and attorney's fee as provided by the general 
law. The rate imposed is to be determined by the statute which was 
in force when the sale was made. Judgment 

Affirmed. 

(Filtd 20 May, 1931.) 

Appeal and Error A e-Where question presented for review has become 
moot or acadenlic the appeal will be dismissed. 

Where on appeal it appears that an election sought to t'e enjoined has 
already been held, the appeal presents only a moot question, and nil1 he 
dismissed. 

APPEAL by defendants from Sink, J., at Chambers, .Lexington, 10 
April, 1931. From WILKES. 

Civil action to restrain the defendants from holding a municipal elec- 
tion in the town of North Wilkesboro on 5 May, 1931, pursuant to 
resolution adopted by the municipal authorities 18 March, 1931, and to 
obtain possession of the registration books for said town. Counter-action 
to enjoin the plaintiffs from proceeding to hold an election in the town 
of North Wilkesboro on 5 May, 1931, pursuant to resolution adopted 
by board of elections of Wilkes County 28 March, 1931, under authority 
of House Bill 179, General Assembly of North Carolina, ratified 
13 March, 1931. 

By act of the General Assembly, ratified 13 March, 1931, the control 
of all primaries and elections held in the cities and towns of Wilkes 
County is taken from the municipal authorities and pla2ed under the 
county board of elections. The plaintiffs have proceeded under this 
act. The defendants, deeming said act to be unconstitutional, were pro- 
ceeding under the old law. 

The material portions of the order from which the defendants appeal 
are as follows : 

"1. That J. B. McCoy, appointed registrar of the board of town 
commissioners of the town of North Wilkesboro to hold the city primary 
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and election and other town officials, are hereby ordered to deliver to 
James M. Anderson, registrar appointed by the county board of elections 
for county of Wilkes and State aforesaid, the registration books of the 
qualified roters of the town of North Wilkesboro, or that the books be 
delivered to W. A. Rousseau, chairman of the county board of elections 
of the county of Wilkes, and all other records in  his custody pertaining 
to city primary and election of said town. 

"2. I t  is further ordered that  the respondents or defendants above 
named, and each of them, their agents, servants and representatives be, 
and are hereby restrained and enjoined from holding the primary and 
election of the town of North Wilkesboro under and by virtue of resolu- 
tions adopted by the town board of commissioners on 18 March, 1931, 
and they are further restrained and enjoined from doing any act or 
issuing any order that may interfere with election officials appointed 
by county board of elections, to wit, J. M. Anderson, registrar, Jeter 
Blackburn and Robert Brame, judges, from holding the city primary 
and election as called by the county board of elections 28 March, 1931, 
and that  they be restrained from doing any act that may be an  inter- 
ference with said election officials appointed by election board on said 
date." 

Defendants appeal, assigning errors. 

Eugene I'kvette and J .  A. Rousseau for plaintiffs. 
Jones & Brown, J .  H .  Whicker, F. D. Hackett, and Manly, Hendren 

& Wombla for defendants. 

STACY, C. J. I t  was conceded on the argument that the election 
which the defendants, i n  their counter-action, seek to enjoin, was held 
5 May, 1931. Hence, as the gravamen of the cross-action, or the act 
therein sought to be restrained, is now fait accompli, or a fact accom- 
plished, or "water in the mill-tail," to quote an  expressive phrase from 
the late Chief Justice Hoke, it would serve no useful purpose to moot 
an academic question. Rasberry v. Hicks, 199 N.  C., 702; Glenn v. Cul- 
breth, 197 N. C., 675, 150 S. E., 332; Kilpatriclc v. Harvey, 170 N. C., 
668, 86 S. E., 596; Sullivan v. Swain, 199 N .  C., 819. 

Where i t  appears that the act sought to be enjoined has already been 
done, the practice of appellate courts is to dismiss the appeal, on the 
principle that it is not worth while to "lock the stable door after the steed 
is stolen." 

To illustrate: I n  Harrison u. New Bern, 148 N.  C., 315, 62 S. E., 305, 
the plaintiff sought to enjoin agents of the defendant city from cutting 
down a tree. The temporary restraining order was dissolved, and pend- 
ing the appeal, the tree was cut down. The action was dismissed, as 
there was nothing upon which an  injunction could operate. 
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Again, in J f o o r e  v. I l f o n u n z e d  Co.,  166 N. C., 211, 81  S. E., 170, i t  
was sa id :  "As the monument has been erected, the Court will not enter- 
tain an appeal to deterinine the correctness of the ruling dissolving the 
restraining order." 

Under the authorities cited, the appeal will bc d ismissd .  
Appeal dismissed. 

J. C. RIGIIAJI \-. JlliS. (2 .  C. FOOl i  asu OREW D. I-IA1,L. 

(Filed 20 May, 1931.) 

1. Appeal and Error J c-Findings of fact supportcd b:; evidence are 
conclusive on appeal. 

Upon ~uo t ion  to  clismiss : I I ~  a c t i o~ l  on the prouncl that the  d e f e ~ i d m t  
\\-as n residclit of this Sta te  nuil \\.as served \\.it11 sul:lrnons undc3r :I 
statute : r~ i t l i o r i z i~~g  scrvice oli ~ l o ~ i r e s i d r ~ i t s ,  t he  findir~g of fac t  by the  
Sulwrior Court  ju t lw t l ~ n t  the  d ~ f e ~ l d n l ~ t  \\-as a ~ i o n r e s i t l ~ ~ n t ,  basccl U ~ I O I I  

c o n i l ~ e t e ~ ~ t  c~ritl(wcc~, i s  co~ic lus i rc  on ul?l:enl. 

2. Process R e-Statute relating to service on nonresident auto owners is  
valid. 

Our s ta tu te ,  chapter $3 Public Laws of 1929. r r la t ing  to service on non- 
~ w i t l c n t  a u t o ~ n ~ ~ l ~ i l e  o\111e1s ill civil nctiolls, is col~sti tutional :a~id \-:rlitl. 

3. dlqwal and Error I< c-A per curiam cleciqion of the !.iupreme Court 
lms snme authority as ally other opinion of the Court. 

AITEAL by defeudant froin X o o r e ,  J . ,  at  October Term, 1930, of 
~ IECKLEXB~RG.  

Civil action to recover damages for an alleged negligent injury, caused 
by a collision in the city of Charlotte 10 July,  1929, between a truck 
driven by the plaintiff and Mrs. C. C. Foor's autonlobilc driven at the 
time by Orcn D. Hall .  

Servicc of sumn~ons  v a s  had upon the Coinmissioncr of Revenue of 
North Carolina, as agent of the alleged nonresident df.fendant, Nrs .  
C. C. Foor, undsr chapter 7 5 ,  Public Laws 1929. The  defendant en- 
tered a special appearance and moved to dismiss for want of proper 
s e r~ ice ,  on the ground that  she n a s  a resident of the fitate of North 
Carolina a t  the time of the collision and, therefore, nct amenable to 
process under the act of 1929. 

The judge found that  the dsfendant, Mrs. C. C. Foor, mas a resident 
of South Carolina; that she and her husband were domiciled in 
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Charleston; that t,hey came to North Carolina for a temporary sojourn 
during the summer of 1929, and returned to their home immediately 
thereafter; that the defendant's automobile was being operated at  the 
time, and during the whole time she was in the State, under licenses, as 
evidenced by plates on the car, of the city of Charleston and State of 
South Carolina: that no North Carolina license was secured bv the 
defendant for operating her automobile over the highways of this 
State during her stay here; and that in law and in  fact the defendant 
was a nonresident of the State at  the time of the collision. JVhereu~on 
the motion to dismiss was denied. Defendant appeals, assigning error. 

Walter Clark and Stewart & Bobbitt for pZa,intiff. 
Taliaferro & Clarkson for defendant. 

STACY, C. J. Upon the facts found by the trial court, which are con- 
clusive on appeal, as they are supported by competent eridence (Hennis 
v. Hennis, 180 N .  C., 606, 105 S. E., 274)) there was no error in  holding 
that the defendant was a nonresident of the State within the meaning 
of chapter 75, Public Laws 1929, at the time of the collision between 
her automobile and the truck driven by the plaintiff. Brann v. Hanes, 
194 N.  C., 571, 140 S.  E., 292; Gotce~  v. Carter, 195 N. C., 697, 143 
S. E., 513; S. v. Carter, 194 N. C., 293, 139 S. E., 604; Roanoke Rapids 
v. Patterson, 184 N. C., 135, 113 S. E. ,  603; Hannon v. Grizzard, 89 
x. C.) 115. 

The constitutionality of chapter 75, Public Laws 1929, was upheld 
in Ashley v. Brown, 198 N.  C., 369, 151 S. E., 725. 

The case of White v. Lumber Co., 199 S. C., 410, 154 S. E., 620, is 
distinguishable and has no particular bearing upon the question pres- 
ently presented. The fact that  i t  was written under a per curiam opinion, 
however, in no way impairs its force as a precedent' for what i t  decides. 
Hyder v. Henderson County, 190 N .  C., 663, 130 S. E., 497. Per curiam 
decisions stand upon the same footing as those in which fuller citations 
of authorities are made and more extended opinions are written. M o t e  v. 
Lumber Co., 192 X. C., 460, 135 S.  E., 294; S. v. Xunn ,  134 S. C., 680, 
47 S. E., 15;  Parker v. R .  R., 133 3. C., 336, 45 S. E., 658; Oshorn v. 
Leach, 133 N.  C., 427, 45 S.  E., 783; S. v. Council, 129 N.  C., 511, 
39 S. E., 814. 

Affirmed. 
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E. h1. M c I N T U R F F  v. ST'. L O U I S  U N I O X  T R U S T  COblPAXY ET AL. 

(Filed 20 hlay, 1931.) 

1. Negligence A c-In this case held: owner was not liable for alleged 
negligence of lessee. 

The owner of a hotel is not liable in damages for the allf3ged negligence 
of its lessee causing injury to the latter's employee arising sol el^ in  
the management of the leased premises. 

2. Master and Servant C g-Contributory negligence of employee held 
to bar recovery in this case. 

The negligent act of a night employee at a hotel in openmg an elevator 
gate left slightly ajar, and, assuming that the elevator mas in place, 
~ i t h o u t  looking, stepping in to  the opcm shaft to his injur), is held negli- 
gence on the part of the employee barring his right to rwover. 

3. Torts C &Release signed by plaintiff is bar to action in the absence 
of fraud or mistake. 

A release from liability for  a personal injury, signed by the injured 
party for consideratiqn, is a bar to an action for damages in the absence 
of fraud or mistake. 

APPEAL by plaintiff from Oglesby, J., at  December Term, 1930, of 
BUNCOMBE. 

Civil action to recover damages for an alleged negligent injury sus- 
tained by plaintiff when he pushed back an  elevator door in the Battery 
P a r k  Hotel, which had been left slightly open, and, w i ~ h o u t  looking, 
thinking the elevator was there, stepped forward to turn on the lights 
and fell a distance of fifteen feet, through the elevator shaft, to the 
concrete floor below and was injured. 

The evidence shows that  plaintiff was employed by the lessees of the 
hotel and not by the defendants. H e  was i n  charge of thc work he was 
doing as night-watchman. I t  was further in  evidence that ,  after return- 
ing to work, the plaintiff accepted $150, and released the defendants 
from any and all liability. 

The court also held that  the negligence of which the plaintiff com- 
plains was his own, or a t  least it was not attributable to the defendants, 
owners of the hotel, and nonsuited the case a t  the close of plaintiff's 
evidence. Plaintiff appeals, assigning errors. 

E. M .  1CfcInturff in prop& persona and John H.  Cathey on. brief for 
plainti f .  

Merrimon, Ada,ms & A d a m  for defendants. 

STACY, C. J. The case was properly dismissed, first, upsm the ground 
that  the defendants were not responsible to plaintiff for  the open elevator 
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shaft  (Tucker c. Yam Xi11 Co., 194  S. C., 756, 140  S. E., 744; Biggs v. 
Ferrell, 34 N .  C., I), second, because t h e  negligence of which t h e  plain- 
tiff complains was his own (iVcLean v. Hardwood Co., 200 N. C., 312;  
Ingram v. R. B., 181 N. C., 491, 106 S. E., 565), and, third, f o r  the  
reason t h a t  the release signed by plaintiff, i n  the absence of f r a u d  or  
mistake, is a b a r  to  h i s  r igh t  to  recover against t h e  present defendants. 
Aderholt v. R. R., 152 K. C., 411, 67 S. E., 978;  Butler v. Fertilizer 
Works, 193  N. C., 632, 137 S. E., 813. 

Affirmed. 

W. J. SHUFORD, RECEIVER OF THE P. & B. CORPORATION, V. J. C. BROWN. 

(Filed 20 May, 1931.) 

1. Corporations H c-Evidence of purchase of i t s  stock by corporation 
when insolvent held insufficient t o  be submitted t o  t h e  jury. 

In  this action by the receiver of an insolvent corporation to recover 
the purchase price of stock alleged to have been sold by the defendant to 
the corporation when the corporation was insolvent, the evidence tended 
to show that the defendant sold the stock to the president of the corpora- 
tion in his individual capacity and accepted the president's personal 
notes in payment, that the notes were collected by the defendant through 
a bank, and were paid by the president by check on corporate funds, that 
the president had a personal account with the corporation and i t  not 
appearing that he did not have the right to issue the checks thereon, 
that  the corporation had continuously paid dividends on the stock and 
that the defendant was ignorant of its insolvency, and that the stock 
book of the corporation recorded the transfer as  a personal transaction 
of its president, Held: the evidence was insufficient to show that the 
corporation had purchased the stock, and defepdant's motion as  of 
nonsuit should have been granted. 

2. Same--Mere purchase of stock by president of insolvent corporation 
is not  sufficient to establish collusion working fraud o n  creditors. 

The fact that a president and treasurer of a corporation paid for 
shares of the corporation's stock he had purchased by check on corporate 
funds on his personal account with the corporation is not alone sufficient 
evidence to take the case to the jury upon the question of fraud and 
collusion between the officer, the purchaser of the stock, and the corpora- 
tion, under the allegation that it  was a device whereby the corporation 
purchased its own stock to the detriment of its creditors at  a time 
when i t  was insolvent. 

3. Corporations G c-Where corporation or innocent th i rd  party mus t  
sufPer loss from officer's wrong t h e  loss should fall  on  the corporation. 

Where the transactions of an officer of a corporation acting within the 
scope of his duties causes a loss which must fall either on the corporation 
or a third party, both being innocent, the corporation who selected its 
own officer, must suffer the loss. 
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4. Corporations H c-Principle that insolvent corporation may not pur- 
chase its stock is not applicable to the facts of this case. 

The principle that an insolrent corporatioi~ may not liurrhase its on11 
stock is not npplirable to the facts of this caw, the eritlcnce tcmlillg to 
sho\~ that the stock in question was lrurchawd 1iy the l~resident of the 
corporation in  his inciiridual capacity and not by the collioratioii. 

3. Evidence I b-Regular entries in stock book of corporation held ad- 
missible in this case. 

Explanatory entries upon the stock hook of a corporatic n made in the 
rcbgular course of busiliess in relation to transfers and pilrchases of its 
shares is not, in proper instances and in connection with other erirlence, 
ol)jrctionable as hearsay evidence. R. R. c H c g ~ c . o o d ,  IDS S. C., 309, 
cited and approred. 

6. Trial D a-Mere scintilla of evidence, raising only suspicion or con- 
jecture, is insufficient to be submitted to the jury. 

A mere scintilla of evidence, raising only a suspicion, conjecture, guess, 
or y~eculation as to the isiue to be proreir is insufficient to take the case 
to the jury. ('. S.. 367. 

APPEAL by defendant from Moore,  J., and a jury, at October Term, 
1930, of MECKLEKBVRG. Reversed. 

The  complaint alleges: Tha t  on 1 December, 1927, TIr. J. Shuford 
n a s  appointed receiver of the insolvent Y. & B. Corporation, with full 
authority "to collect accounts, settle claims, institute and prosecute suits, 
and bring such actions a t  law and in equity as the interest of its creditors 
and the facts of the case may warrant." 

The defendant, J. C. Brown, i n  the year 1926 was a !stockholder in 
the said corporation and held 60 shares of preferred s t x k  and some 
common stock standing in  his name on the books of thl? corporation. 
That  the outstanding preferred stock a t  that time amounted to  40,000 
shares a t  the par  value of $10 a share;  that a t  the time t had no real 
or substantial value; "that the said Y. 8: B. Corporation in the year 
1926, had no property and assets over and above its 0utst:inding indebt- 
edness, or none which was available to either purchase c r  redeem and 
cancel its stock or any part  thereof, which facts mere known to the 
defendant, 5. C. Brown, or he had sufficient knowledge or information 
to put him upon inquiry as to the financial condition of the corpora- 
tion, notwithstanding which, and desiring and designin,: to obtain a 
preference over all other stockholders of the same clas~i and to gain 
advantage over them in  the distribution of the assets of the corporation, 
and to procure from the corporation money, bonds or o1,her things of 
value in  exchange for  his stock, which he  knew, or should have known, 
had no actual or market value, the defendant wrongfully and unlawfully 
p re~a i l ed  upon the officers of the corporation, or  one or more of them, 
to take u p  his aforesaid stock a t  p a r  by paying to him cash out of the 
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treasury, and thus unlawfully obtained and thus received the sum of 
$625 of assets of the corporation in violation of law and of his relation- 
ship and duty to the creditors thereof, and to those other persons, stock- 
holders of a like class to him or in a class preferred to the stock held by 
him. That  no steps had been taken by the corporation through its 
directors and stockholders to decrease its capital stock under the pro- 
visions of section 1131 of the Consolidated Statutes of Kor th  Carolina, 
or  under section 1161 thereof, or any other provisions of law, but the 
transaction hereinbefore mentioned mas wholly unauthorized and un- 
lawful, and in  violation of the express terms of the statutes under which 
the corporation mas chartered; that  in the way and manner above de- 
scribed the assets of the corporation mere greatly reduced and depleted 
and i t  and i ts  creditors were endamaged in the sum of $625, and there 
are  now in  the hands of the plaintiff, receiver, insufficient assets to meet 
the legitimate claims of creditors," etc. 

The  prayer of plaintiff is to recover from defendant $625 and interest 
thereon from 20 April, 1926. The defendant denies the material allega- 
tions of the complaint. As a further answer and defense the defendant 
denies that  he either directly or indirectly sold stock of any kind to the 
Y. & B. Corporation. That  the said stock, in the sum of $625 was "sold 
to  J. A. Yarborough by the defendant, as he had a right to  do;  that  the 
said sale of said stock was in  all respects a personal transaction between 
this defendant and J. A. Yarborough as individuals; that  at the time 
said sale was consummated the said J. A. Yarborounh executed and 

u 

delivered to  this defendant in payment of said stock his personal notes, 
which this defendant accepted in good fai th as the personal obligation 
of the said J. A. Yarborouah. That  in the ~ u r c h a s e  of said stock and 
the resale of the same, as lforesaid, the defeAdant acted in the utmost 
good faith, believing that  the said Y. & B. Corporation was a t  all times 
amply solvent, with a large accumulated surplus, and that  the defendant 
further believed a t  all times, and now believes that  said resale was made 
to J. A. Yarborough as an individual, and not for or on behalf of the 
said Y. & B. Corporation; that  if,  i n  the repurchase of said stock, the 
said Yarborough was acting for the said corporation and not for him- 
self, then the said Yarborough was acting in  the capacity of agent for 
an  undisclosed principal, and without notice to this defendant, then or 
afterwards, of his said agency, and without notice that  he was acting in 
a representative capacity; that  the defendant was a t  no time advised, or 
put upon inquiry, that the said corporation was negotiating the re- 
purchase of said stock through the said Yarborough as agent, and the 
defendant verily believed, and now believes and so alleges that the said 
J. A. Yarborough repurchased said stock for his own individual use 
and profit, and not with the intent that  the same should a t  any time 
become the property of said corporation." 
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For a further answer and defense, the plaintiff  allege^) that he pur- 
chased Y. & B. Corporation stock at  the solicitation of the agent of the 
Y. & B. Corporation, representing to him that the Y. & EL Corporation 
was solvent, accumulating large profits in its business and it was paying 
8 per cent dividends on the stock. That relying on these rt.presentations, 
which were false, he purchased the stock paying par for same and gave 
his note in payment to the Y. 8: B. Corporation. "That the said cor- 
poration designed and perpetrated 8 wilful and n~alicious fraud upon 
the defendant as to the true financial condition of said corporation in 
the sale of said stock to this defendant; that by reason of said fraud 
which tho plaintiff-receiver alleges was perpetrated, this defendant, in the 
first instance, was induced to purchase said stock by false end fraudulent 
representations, made with the design, intent and purpose that the de- 
fendant might, and did, purchase said stock which was known to the 
corporation to be worthless. . . . That if it had been made known 
to the defendant at  the time he purchased said stock, or a t  any time 
prior to the resale of the same, that the said corporation was insolvent 
and was paying out the corpus of the corporate property under the 
guise of dividends, the defendant could have, and would have, repudi- 
ated his purchase of said stock, and could have and would have, recov- 
ered the purchase price thereof in an action against the said cbrpora- 
tion. That if the defendant's resale of said stock to J. A .  Yarborough, 
as aforesaid, was, in law, a sale to the said corporation, which is denied, 
then by reason of the fraud perpetrated upon the said defendant in the 
sale of said stock to him in the first instance, said stock having no value 
as the plaintiff-receiver alleges, the defendant has received in  said 
resale only the sum to which he was entitled, and could have recovered 
in an action against the said corporation, and this defendant sets up the 
aforesaid false and fraudulent representations by which he was induced 
to purchase said stock in the first instance in defense of the plaintiff's 
right to recover in this action. That if said resale of the defendant's 
said stock to the said J. A. Yarborough, as aforesaid, was, in fact and 
in law, a sale to the said corporation, which is denied, then the said cor- 
poration, its officers and stockholders, ratified said resale, knowing the 
Hame to have been made, which said resale, as the defendant is informed, 
believes and alleges, is noted on the stock book of said corporation and 
imports actual notice to the said corporation, its officers and stock- 
holders." 

By reason of the facts alleged, the defendant pleads ratification and 
estoppel in  bar of recovery. 

For a further answer and defense, set-off and counterchim, defendant 
alleges: "That if the plaintiff-receiver is permitted to repudiate the 
said resale of said stock, and to recover judgment against the defendant 
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for the resale price thereof, then the defendant is the innocent victim of 
a wilful and malicious fraud by reason of which the said defendant has 
expended money for worthless stock, suffered loss, and incurred liability 
thereon, in the sum of such judgment as the plaintiff may recover, which 
said sum with interest thereon from the date of said resale the defendant 
is entitled, in law and equity, to set u p  in  this action as a set-off and 
counterclaim against any sum that the plaintiff may recover by reason 
of the matters alleged in his complaint, and which said sum the defend- 
ant sets up as a set-off and counterclaim against the plaintiff's alleged 
claim. 

The prayer of defendant was, '(Wherefore, the defendant prays: 
(1) That the plaintiff's alleged cause of action be dismissed; that the 

defendant go without day and recover of the plaintiff his costs. 
(2)  That if the plaintiff is permitted to recover judgment against the 

defendant in any sum by reason of the matters alleged in the complaint, 
that the said judgment be credited with a like sum as a set-off and 
counterclaim against the c la in tiff by reason of the matters alleged by 
the defendant. 

(3) For such other and further relief as the defendant is entitled to 
receive." 

I n  the reply plaintiff denied the material allegations set forth in the 
further answers, defenses, set-off and counterclaim, of defendant. 

The issue submitted to the jury and their answer thereto was as 
follows : 

"1. I s  the defendant indebted to the plaintiff, and if so, in what 
amount? Answer: Yes, $625 and interest from 20 April, 1926." 

Judgment was rendered for plaintiff on the verdict. The defendant 
made numerous exceptions and assignments of error. The material ones 
and necessary facts will be considered in the opinion. 

E. R. P r e s t m  and E. B. Cline for plaintif.  
Fred C.  Hunter for dofendant. 

CLARKSON, J. At the close of plaintiff's evidence and at  the close of 
all the evidence, the defendant in the court below made motions for 
judgment as in case of nonsuit. C. S., 567. The motions were over. 
ruled by the court below. We think the motions should have been 
allowed. I t  is conceded on the record that the assets of the corporation 
are insufficient and will pay the general creditors only about 20 cents 
on the dollar. 

The Y. & B. Corporation was chartered in December, 1923, and 
operated until 31 October, 1927. The corporation during its existence 
issued approximately $400,000 of preferred stock and $200,000 common 
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stock, par value of $10 per share, and when placed in t h ~  hands of the 
temporary and then permanent plaintiff-receiver, 1 December, 1927, t h ~  
general indebtedness mas $309,399.57. 

Diridends of 8 per cent paid in 1926 quarterly by Y .  (& B. Corpora- 
tion to the stockholders amounted to $50,310. J. A. Yarborough was 
president and treasurer of Y. & B. Corporation from it3 organization 
until the receivership. H e  was actirely connected with its management. 
I n  rcferenec to the controrcrsy ovrr the $625 sued for ~ 1 1  this action, 
defendant J. C. Brown testified in  p a r t :  "I sold it to J. A. Yarborough 
on 20 April, 1026. I delivered the certificates to J. A. Yarborough on 
that  date. I took four notes for the stock, $625 each, three, six, nine and 
twelm months, that  is the way the noteq mere given me. J. 3. Yar-  
borough mas the maker of these notes. Thew notes were paid. I can't 
recollect when tlie first one was paid, but as I mind i t  was 19 or 20 
July,  1926, about tlie time it was due it was faken u p ;  it was due three 
months from date. I don't know how i t  was paid, but I put  i t  in the 
Union Xational  Bank ;  it was collected there. I never saw the check 
with which i t  was pa id ;  the bank sent me n credit slip. I borromed 
some money and put up  my  o~im note as collateral; when i t  came due 
they took out their note and sent me the balance. As to how the trans- 
action was done, I can't say. This is the note to  which I refer that  I 
put u p  a t  the bank and used Yarborough's note as collatei.al. I put the 
notes in the bank as they became due. The  first one I put in when I 
borrowed some money, as collateral; the other two I put u p  for collec- 
tion. I looked to Mr.  Yarborough for payment of the notes given me in 
payment of stock. I made an  investigation a t  that  time as to  Mr.  Yar-  
borough's ability to pay. I made investigation from Mr. Victor, a t  the 
Union National Bank. I think he is the president of the bank. At  tha t  
time I had no intimation as  to whether or not the corporation v a s  in a 
faiIing condition. I believed i t  to be solvent. I sold on 20 April, 1926, 
and I really didn't know, only what I heard here;  i t  was October, 1927, 
i t  went in the hands of receiver. I t  was some eighteen mmths." 

J, A. Yarborough testified as to the purchase of the stock from Brown 
as follows: "On or about 20 April, 1926, I purchased certain shares of 
stock from defendant, J. C. Brown. The three certificates of stock 
shown me are  the certificates I purchased from J. C. Brown. Common 
stock certificate No. 201, 20 shares; common stock certificate No. 414, 
30 shares; common stock certificate No. 318, 80 shares. I do not know 
where preferred stock certificate No. 639 is. As to whtlther or not I 
purchased that  certificate from Mr. Brown, I mould rather refer to the 
books. Referring to the Y.  & B. Corporation Journal, as appears on 
page 229, and the Stock Subscription Record, I purchmed preferred 
certificate No. 629, 120 shares, from J. C. Brown. The certificates of 
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stock I have identified as being purchased by me mere deli\,ered on 
20 April, 1926. I gave Mr. Brown $2,500 for this stock. I paid for i t  
in a year ;  gaTe him four 90-day notes, three months apart, $623 each. 
These were my personal notes." 

S f t e r  a careful review of the record, we can find no competent evi- 
dence on the part  of the plaintiff to show that  this stock was purchased 
by the Y. & B.  Corporation. Brown's stock was canceled and in lieu 
thereof the stock was issued to Yarborough. The  auditor testified: "In 
making my audit I found that  J. A. Yarborough had a personal account 
that ran along throughout the entire history of the corporation. J. A. 
Yarborough had a personal account mith the corporation a t  the time this 
stock is alleged to have been sold, as well as I can remember. I think he 
had from that  date up  to the date of the receivership." 

There is no evidence that  defendant knew. or in the exercise of due 
care could have known, that  the corporation was insolvent during the 
period of the above transaction. I t  was paying an  8 per cent dividend. 
There is no evidence of bad faith, fraud or collusion on the part  of the 
defendant, and there is no evidence that  Yarborough misused any of the 
funds of the corporation in this transaction in the payment of said 
notes. There is  evidence, so stated by the auditor, that  he  (Yarbor- 
ough) had a personal account mith the corporation during the period 
of this transaction, but it does not appear that  said account was ever 
overdrawn. 

The complaint and tr ial  of this action was on the theory that  the 
stock was sold by defendant Brown to the Y .  & B. Corporation. We can 
find no sufficient evidence on the record to  support this position of 
plaintiff. All the evidence is  to the effect, record and otherwise, that  i t  
was purchased by J. A. Yarborough and he gave defendant four notes 
in payment. After these notes were given, they mere paid by Yar- 
borough. As stated, when the sale of the stock was made, on 20 April,  
1926, by defendant Brown to Yarborough, there was no evidence that  
defendant knew, or by due care could have known, that  the Y. & B.  Cor- 
poration was insolvent. I n  fact, the record discloses that  during that  
year, 1926, it paid an  8 per cent dividend, 2 per cent quarterly, which 
amounted to $50,310. After the sale by Brown to Yarborough of the 
stock which he had a perfect right to do, and taking his notes, Brown 
was a stranger to  the corporation and looked alone to Yarborough for 
payment of the notes. I f  any of these payments came out of the funds 
of the corporation, there is  no evidence in this record that  Yarborough, 
who the corporation trusted to  properly check on it, that  same did not 
belong to  Yarborough for services or otherwise. 

Plaintiff introduced no evidence that  Yarborough, who was president 
and treasurer of the corporation, was not authorized to pay these per- 
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sonal notes of his by giving a check on the corporation and did not 
have funds due him which he had a right to use in payment to Brown 
of the personal notes he gave him. I f  Yarborough had no right to use 
the money of the Y. 8: B. Corporation to pay Brown, then in that event 
the receiver would have the right to sue Yarborough. The record dis- 
closes that Brown sold the stock in good faith to Yarborough and took 
the four notes in payment. I t  further discloses, and is so stated by the 
auditor, that during the period in which these notes were paid, that 
Yarborough had a personal account with the Y. & B. Corporation. The 
Y. & B. Corporation elected Yarborough its president and treasurer and 
put it in his power to issue checks on the corporate funds. Brown, 
without collusion, but in good faith, as shown by the record, sold this 
stock to Yarborough. I f  Yarborough paid him with the funds of the 
corporation, under the facts and circumstances of this case, the principle 
of law applicable is fully set forth in Bank v. Liles, 197  PI'. C.,  413, 
citing numerous authorities, and quoting from R. R. v. Kitchin, 9 1  
N.  C., at p. 44: "Where one of two persons must suffer loss by fraud 
or misconduct of a third person, he who first reposes the confidence or 
by his negligent conduct made it possible for the loss to occur, must bear 
the loss." Lighfner v. Knights of Xing S o l o m o n ,  199 N.  (3.) 525. 

The question arises, if one of two persons must suffer loss by the mis- 
conduct of Yarborough, Brown or the Y. & B. Corporation, on whom 
shall the loss fall? On Brown or on the Y. 8: 13. Corporation represented 
by the receiver in this action? We think it should fall oil the Y. & B. 
Corporation, as i t  was responsible in the selection of Yarlmrough as its 
president and treasurer, the first reposed the confidence. 

I t  is the well settled law in this jurisdiction, as set forth in Pender v. 
Speight, 159 N. C., 612: "An insolrent corporation cannot buy in its own 
stock, and if it becomes insolvent after such purchase the stockholder is 
held liable to the creditor for the purchase money received by him. 
Heggie v. Building & Loan Asso., 107 N .  C., 581. I t  is generally held 
that a corporation cannot settle with its members by the spplication of 
assets to the retirement of their stock until it has first discharged all of 
its liabilities, and any agreement looking to such arrangement among 
its shareholders is void as to creditors." Fuller v. Service Co., 190 
K. C., at  p. 658. 

This principle is sound and salutary, but not applicable on this 
record. The evidence in the present action was to the efi'ect that Yar- 
borough purchased the stock from Brown and not the Y. tL B. Corpora- 
tion. The entire evidence on the part of plaintiff was a type of hearsay 
evidence, the material part duly objected to by defendant, such evidence 
should be admitted with caution. The auditor testified : "I found that 
the books and records of the corporation were in right much of a jumble. 
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. . . Yes, I find some explanation why this entry should have been 
made three months after  the transfer of stock. When I conducted the 
examination I frequently ran into that condition where a transaction 
had happened, not only stock, but everything." 

I n  R. R. v. Begwood, 198 N.  C., a t  p. 315-16: "Dean Wigmore, in 
discussing exceptions to the hearsay rule-regular entries-in Vd.  3, 
2 ed., at  p. 281-2, says: 'The rulings upon the subject are not yet har- 
monious: ( a )  There are, first, a number of States accepting with prac- 
tical completeness the conclusion above reached, i. e., i n  given cases ad- 
mitting verified regular entries without requiring the salesman, time- 
keepers, or other original observers having personal knowledge, to be 
produced or accounted for. (b) There are rulings admitting verified 
regular entries after a showing that  the original observer was deceased; 
possibly absence from the jurisdiction, insanity, or the like, would 
equally have sufficed.' " Supp ly  Co. v. McCurry, 199 N .  C., 799. 

Some of the cases in  reference to hearsay evidence are set forth in 
R. R. v. Hegwood, supra. For  some other authorities, see Kello v. 
Maget, 18 N.  C., 414; Sloan v. McDowell, 75 N. C., 29; Ball-Thrash 
Co. u. ~VcCormick ,  162 N .  C., 471; Xercer v .  Lumber CO., 173 N .  C., 
49; Lumber Co. v. Lumber Co., 176 N .  C., 500; S. v. Hightower,  187 
N. C., 300. 

Defendant objected to the issue submitted and excepted, but did not 
tender other issues. H e  cannot now complain. Greene 2%. Beclzfel, 193 
N. C., 99-100. This is not material from the.view we take of the case. 
Defendant's further answers and defenses, set-off and counterclaim, are 
such that  are equitable and appeal to a court of equity. The defendant 
Brown testified as to the fraud perpetrated on him in the sale of the 
stock by the Y. & B. Corporation, fully sustaining his allegations in his 
further answers and defenses and set-off and counterclaim against the 
plaintiff's alleged claim. Taking the entire evidence, as appears on the 
record, we see no legal or equitable clairn that plaintiff has against the 
defendant. The auditor was asked the following question by defendant : 
"Q. Have you any record of the amount paid to the stock salesmen of 
the corporation? (Objection by plaintiff; sustained.) The witness, if 
permitted to answer would have said $152,928.18." Mere scintilla of 
evidence, or  evidence raising only suspicion, conjecture, guess, surmise 
or  speculation, is insufficient to take a case to the jury. Denny v. Snow,  
199 N .  C., 773. The judgment of the court below is 

Reversed. 
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AIBIZY VII IGIKIA MOORE,  A D ~ ~ I ~ I ~ ~ ~ R A T R I X  OF J. R .  J IOORE,  v. A T L A N T I C  
COAST' L I K E  R A I L R O A D  CO311'ANY; VItAXIi  MOORE r. A T L A X T I C  
COAST L I K E  ItBI1,ROAD C O M P A N Y ;  A A D  I). I\'. E T H E R I D G E ,  TRAD- 
I N G  A S  T H E  NI'lITT RAKERP, V. ATr,ASTIC: COAiST L I S E  R A I L R O A D  
COMPANY. 

(Filed 20 May, 1931.) 

1. Railroads D b-Evidence of contributory negligence of plaintiff in 
crossing tracks held insufficient to bar recovery as matter of law. 

Kllere  in :III action a:;.niiist a railroact comp:~ny t o  r ccowr  clamages re- 
sulting f rom a collisi~11i a t  a pul~l ic  grade  cwming  t h e  t+ridencc~ tends 
to sllo\l- t ha t  the  clrivcr of the  truck sto111)ed \vitlii~l about sixty feet  of 
the track and  lie and  all occupant therein Iool i~d a ~ i d  listeurd, and  :ip:~in 
s t o l ~ g t ~ l  \~ll'n fro111 seven to four twrl  feet of tlie trnrli, and. f:liling to  see 
or hear  a n  app roac l i i~~g  t ra in ,  tlrorct upon the  track \\-ithunt fur ther  
~)rocaut i r~u,  t h a t  t he  truvli stallcd u ~ o n  the  tlxcl; and \\-as hit by defend- 
ant 's  t ra in  within twelve or fourteen seconds, tliat there were two mounds 
l>:~t\l-t~cn thc liigliwny arid the  crossing between ciglit to  fifteen fevt f r o ~ n  
tlie traclis. one  mound Ircling f rom tell to t\\-c~lre f r e t  liigh i ~ n d  11reventing 
:I clear r iel \  of tlic track,  tliat the  driver c80uld see u11 the  t rack  in the  
tlirevtion from which the t ra in  came for  o11~5-third of a ~nile,  and  tha t  
211 llle crossirl:,. tllerts new bonrcls l)rojecti~ii. t\\-o or three irlc.lit~s nllove 
thc  rails, is  H e l d :  i r~suf ic ient  to establish contributory negligence on 
tli:, ~ r : ~ r t  of the driver a s  :I mat ter  of law, tlir issue t~ci~i:: for thc, jury.  
autl tlefentlant's motioli a s  of nonsuit  was  l-irollerly dmicd.  

2. Trial D a-Upon nmtion of nonsuit only the evidence tending to 
establish the plaintiff's cause of action will be considtLred. 

3. Railroads D b-In moment of peril the plaintiff will not be held to 
degree of care for oxvn safety vequirrd undw ordinary c~ircun~stances. 

4. Samr-Person crossing track and train crew arc requircd to use care 
of ordinarily prudcnt man under the circumstances. 

01lr \ \ I I I I  c1ril-w ncro<s a railroad t rack  at n l ~ n l ~ l i c  croiciiiy : ~ n d  the  
(1i11)loj ~ e h  011 the  defendnut's t ra in  a r e  mutually lirld to the  degree of care 
rtquirecl under t he  rule of the  ordinarily prudent m a n  nncer  the  circurn- 
c ta~ices  to nl-oitl rrc.ciring or iuffictiur injury.  
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5. Same-Railroad company is under duty to keep public crossing in 
reasonably safe condition. 

I t  is tlic. duty of a ~ailroatl colulmny to keep its light of way at a 
11ul1lic. crowill:. i n  a rcawnably safe condition arid one using a crossing 
witliout ~ re r iou r  knowledcc of its condition may aFsume that the railroad 
colilllaliy had pxformed this duty. 

6. Appeal and Error F a-Where there is no exception to the charge it 
will be presumed correct. 

Where the charge of the court to the jury is not escepted to it will be 
l?resuu~etl oil al)peal tha t  tlie law was correctly esplained. 

S ~ a t r - .  ('. J.. and BROGDEX, J., dissent. 

APPEAL by defendant from Xoore, Special Judge, at October Term, 
1930, of HALIFAX. N O  error. 

These are actions to recorer damages for tlie death of J. R. Moore, - 
for personal in jury  to Frank Moore, and for the destruction of a truck 
owned by D. W. Etheridge, alleged to have been caused by the negligence 
of the defendant. 

J. R .  Moore, the intestate, as a salesman for D. W. Etheridge, was 
engaged in selling bread, cakes, and other products of a bakery, which 
he hauled in his employer's truck. Frank Moore, 23 years of age, was 
his son. On 24 January,  1929, these two left South Rosemary a t  
10:30 a.m., intending to go to Weldon and other places. At the request 
of his father Frank Moore drove the truck-a Dodge truck of three- 
quarter-ton capacity. There was a door on each side of the seat, the 
driver sitting a t  the left, his father a t  the right. After going to South 
Weldon and Garysburg they continued their journey. They traveled 
on a State highway until near the place where a bridge over the railroad 
tracks was under construction. and then they turned to the left into a 
road which crossed the defendant's tracks a t  a distance of 419 feet from 
the highway. This is a main line and has double tracks. The truck 
approached the track from the east, and when the front wheels were 
between the rails of the east track the engine stalled. The  defendant's 

u 

t rain coming from the south struck the truck, demolished it,  killed the - 
intestate, and seriously injured F rank  Moore. Pleadings were filed, in 
which the plaintiffs alleged negligence and resultant damages, the de- 
fendants denying liability arid pleading contributory negligence on the 
part  of the occupants of the truck. I n  each case issues of negligence, 
contributory negligence, last clear chance, were answered in favor of the 
plaintiffs, and :damages were assessed. Judgment accordingly, and 
appeal by defendant. 

Parker & AZlsbrook for plaintiffs. 
Thomas ITr. Davis, F. S. Spruill and Dunn & Johnson for defendant. 
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ADAMS, J. During the trial several exceptions were entered of record, 
but all have been abandoned except the one relating to the defendant's 
motion for nonsuit. This motion was based, not upon thl3 ground that 
there is no evidence of the defendant's negligence, but upon the sole cou- 
tention that the evidence offered by the plaintiffs shows such contribu- 
tory negligence on the part of the occupants of the truck as will bar 
recovery in all the cases. I n  maintaining this position the defendant 
relies chiefly, but not exclusively, on the testimony of Frank Moore, who 
drove the truck at  the time of the collision. Construed most favorably 
for the plaintiffs, their evidence tends to establish the following circum- 
stances. 

The crossing at which the collision occurred has been used by the 
public and kept up by the defendant for many years. On the track 
there were boards above which the rails projected two or three inches. 
The day was cloudy. The road between the highway and the crossing 
is a "lane with woods all the way" to a point within nine feet of the 
road-bed. There were two mounds between the highway :and the cross- 
ing. The driver of the truck entered this "lane," and stopped sixty or 
seventy feet from the railroad track, lowered the window and "looked 
right and left up and down the track and did not hear or w e  anything." 
The mound on the left prevented him from seeing very far. I t  was ten 
or twelve feet high. There was another mound six feet high. Estimates 
of its distance from the railroad vary from eight to fifteen feet. The 
driver testified that when within ten or fifteen feet (he afterwards said 
seven or eight feet) of the track he stopped, listened, and looked again 
to the right and left. His father looked also. For one-third of a mile 
thev had a view of the track in the direction from which the train 
came; but they neither saw nor heard the train at  that time. After 
looking and listening, when within eight or nine feet of the crossing, 
they drove upon it without again looking for the train. The front 
wheels passed over the first rail and the engine stopped running. The 
driver "pulled down on the starter" several times trying to put the 
engine in motion. Within twelve or fourteen seconds the engine struck 
the truck. The driver saw the train one or two seconds before the 
collision. He  did not hear the sounding of the whistle, the ringing of 
the bell, or the noise of the cars. 

There is abundant evidence in contradiction. Indeed. other testimony 
introduced by the plaintiffs is in some respects inconsistent with that 
of Frank Moore. I n  other respects it corroborates him. But on a 
motion for nonsuit the testimony of Frank Moore must be accepted as 
if established to the satisfaction of the jury. No authorities need be 
cited in support of this elementary proposition. Tested by this princi- 
ple, are we justified in holding as a matter of law that the negligence of 
those who occupied the truck is a bar to the plaintiff's recovery of dam- 
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MOORE w. R .  Ii. 

ages? For the purposes of the present discussion we may assume that 
Etheridge owned the truck and that the occupants had it in charge as 
his agents and were acting within the scope of their employment. There 
is evidence that Frank Noore was subject to the control and direction 
of his father. 

When approaching a public crossing the employees in charge of a 
train and a traveler upon the highway are charged with the mutual and 
reciprocal duty of exercising due care to avoid inflicting or receiving 
injury, due care being such-as a prudent person would exercise undeE 
the circumstances at the particular time and place. "Both parties are 
charged with the mutual duty of keeping a careful lookout for danger 
and the degree of diligence to be used on either side is such as a prudent 
man would exercise under the circumstances of the case in endeavoring 
to perform his duty." Improvement Co. u. Stead, 95 U. S., 161, 24 
Law Ed., 403, cited in Cooper v. R. R.,  140 N. C., 209. On reaching 
the crossing and before attempting to go upon it, a traveler must use 
his sense of sight and hearing-must look and listen for approaching 
trains if not prevented from doing so by the fault of the railroad com- 
pany; and this he should do before entering the zone of danger. John- 
son v. R. R., 163 N. C., 431; Holton v. R. R., 188 N. C., 277; Butner v. 
R. R., 199 N. C., 695. This, as we understand it, is the prevailing rule. 
At any rate it is observed and has often been applied by this Court. 

We are referred to B. & 0. Railroad Company vi. Goodman, 275 U .  S., 
66, 72 Law Ed., 167, in which it is said: "When a man goes upon a 
railroad track he knows that he goes to a place where he will be killed 
if a train comes uDon him before he is clear of the track. H e  knows 
that he must stop for the train-not the train stop for him. I n  such 
circumstances it seems to us that if a driver cannot be sure otherwise 
whether a train is dangerously near he must stop and get out of his 
vehicle, although obviously he will not often be required to do more 
than to stop and look. I t  seems to us that if he relies upon not hearing 
the train or any signal, and takes no further precaution, he does so at 
his own risk." The "standard of conduct" there set UD was on admitted 
or undisputed facts : when forty feet from the crossing Goodman re- 
duced the speed of his truck from ten or twelve miles an hour to five or 
six, but he did not stop, though his view was obstructed; and in the 
opinion of the Circuit Court of Appeals it is suggested that he neither 
looked nor listened before going on the track. I t  seems that he neither 
stopped, looked, nor listened; but, heedless of danger, drove directly in 
front of an oncoming train. 10 Fed. (2d), 58. 

I n  the case before us, if we treat the testimony of Frank Moore with 
its legitimate inferences as established or undisputed, we have this 
situation: when sixty or seventy feet from the crossing he stopped the 
truck, looked and listened; again within seven or eight feet of the rails 
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]I(' stopped and he and  his father looked to the right a d  left, and 
listcncd; and a t  tliat time, according to l~iq t~stirriony, thc train was not 
v i t h i ~ l  the range of his view, which cstended one-third of' a mile down 
the trark. I s  it logical to conclude as a necessary irifereii~~e of law tliat 
Iic was n ~ g l i g ~ i i t  in attempting to cross tlic track under the circum- 
staiices? I t  is said he should ha re  loolrccl down tlie track when travers- 
ing the intervening distance of serer1 or ciglit feet ;  but he had just 
looked and apparently thc way n.as cltar. 1111 was not rcquired to look 
in tliat directioli continuously, hccauw his "attention wl s  rightly di- 
rected elsewhere." Lee v. R. R., 180 N. C., 413, 417. The crossing was 
in "bad condition" and called for the exercise of foretliouglit and per- 
haps of rather tense effort, tliougli of brief duration. This  is obrious 
from the sequel. Under conditions disclosing inconsist~mt testirrloriy 
among tlie plaintiffs' witnesses, whether tliose wlio had caoutrol of the 
car were ~iegl ige i~t  in g o i ~ ~ g  011 the railroad track n.ns a mixed question 
of law anti fact, properly submitted to the ,jury by nliose finding of 
facts the standard of conduct was to he measurtd. O s b c m e  v. R. R., 
160 N. C., 310. I t  may be noted here tliat thr  facts upon which I lar-  
riaon v. R. R., 19-1 N. C., 656, n a s  decided w r e  similar to those in the 
Goodman case, tlie deceased obviously having gone upon the track in 
front of a nloring train without exercising the faculty of seeing or hear- 
i w .  I t  is there said that  the standard laid down was bur auother may " 
of stating the rule of tlie prudent man. 

Another controverted question relates to the conduct of F rank  Moore 
and his father after tlie cnrine had choked on the track. The defendant ', 
contends tliat tliey had ample time to get out of the truck and that by 
tlie esercise of due care tliey could h a r r  escaped injury. This position 
calls for considrration of other aspects of the plaintiffs' cvideiice. 

I t  is hardly open to doubt tliat if tlie engint~ had not stc~pped running 
the truck would have passed the crossing in safr~ty. Why tlie engine 
stopped is left in doubt. T e  see 110 con~ inc ing  evidence that  it was due 
to thc1 d r i ~ . d s  ii(gligeiicc. It may more reasonably be attributed to the 
coiidition of the crossiiirr. Tlic tlrircr had n e ~ e r  traveled this road. I t  - 
n a s  incumbent upon the d c f c ~ ~ d a n t  by thr  usv of proper care to niain- 
tain the crossing in a reasonably safe condition. S f o n e  zl. R. R., 197 
X. C.. 429: 1T7ii/iams 1 % .  I?. R.. 1'37 N. C.. 315. Tlie nlerl in the truck 
were ]lot na l~t i i ig  in ordinary carp btlcaur~ thcy did not inspect the 
crossing bcfore venturing upon it to scp wlicther the defendant had 
discharged its duty. Bullock c. R. R., 105 X. C., 180. What,  then, 
n a s  tlwir l(ygal duty n h e ~ i  the el~girie ceased to run ? The duty generally 
i n i p o d  upon tliose n ho are charged nit l i  ne~ligence-that of exertilig 
for the protection of themselres and their property such care as a 
prudtmt mmi would cwrcise under the sninc or similar conditions. We 
muqt keep in i i i i~~r l  the crucial point:  nhctlier their conduct a t  this 
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time must be declared negligent as a matter of law or whether negli- 
gence is dependent upon facts to br determined by the jury. The ques- 
tion is vital and, in our opinion, is clearly for the jury unless we con- 
clude that  the testimony of Frank Moore bars recovery. 

I f  he and his father closed their eyes to existing conditions, as if 
hoodwinked or blinded, and negligently awaited results, tlie recovcry of 
damages should be denied, because in that crent their ncgligcnce, con- 
curring with that of the defendant to the last moment, would eliminate 
the doctrine of the defendant's last clear chance. I t  is upon this theory 
that the defendant says the answer to t h ~  third issue nlny be disregarded. 

The distance between tlie train and the truck a t  the time tlle latter 
stopped on the track is variously estimatccl by the nitnrsscs for the 
plaintiffs. As previously stated, Frank Moore said in effect that lia\ing 
stopped, looked, and listened in  seven, t d v e ,  or fifteen feet of tlie 
crossing, he went upon the track and that  the train, not then in sight, 
must h a l e  been distant a t  least o~ie t l i i rd  of a mile. I n  reaching tlle 
track he went up  an  incline or ('small slant." Other witnessrs for the 
plaintiffs testified as to various estimates of the distance, ra~igiiig from 
alniost one mile to only two hundred yards. I f ,  as the plaintiffs claim 
arid as their evidence tends to show, the engineer failed to give the u ~ u n l  
warning when approaching the crossing, by wliich the occupants of the 
car were misled, and no ('distress" signal v a s  given until the train was 
within twenty-five or thir ty yards of the stationary truck, the problem 
of contributory negligence vould necessarily involve several unkriolrn 
quantities determinable only by the jury;  and as there is no exception to 
the charge we must presume that the law l%as correctly explained. I f  
uncontradicted testimony for the plaintiffs is taken to be true tlie truck 
was on the railroad only twelve or fourteen seconds; the deceased got 
out a t  the right door, but too late to avoid injury and death;  tlie driver 
said he could not escape through the door a t  the lrft.  His  thought in- 
stinctively turned to the task of getting his engine in motion, and his 
effort to achieve this result should not necessarily be imputed to him 
for negligence. I t  was not an  occasion for thr deliberate calculation of 
infinitesimals. 

As stated, we arc dealing v i t h  tlie defendant's motion for nonsuit 
b ~ s e d  on the ground that  the evidence for the plaintiffs conclusirely 
establishes contributory negligence. The  evidcacc for the defendaiit, if 
accepted, vould haue jnstified a verdict in its behalf; but in submitting 
tlie controrersy to the jury upon ilicoiisistent and contradictory testi- 
mony the tr ial  court made no error. Consideration of the third issue 
is eliminated by the ansner to the second. 

N o  error. 

STACY, C. J., and B ~ o c n ~ s ,  J., d i . .  went. 
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STATE Y. J .  J. LATT'IJIORI~:. 

(Filed 27 May, 1931.) 

1. Trial B -Where incompetent evidence is stricken out and the jury 
instructed not to consider it an exception thereto becomes immaterial. 

Where the president of a bank in testifying as to the making of false 
entries on the bank's books by anot l~er  officer of tlle banl.., under indict- 
ment therefor, inadvertently refers to all irrelevant a c c o u ~ ~ t  and has cor- 
rected the error after discovering it, n'lierenpon the judge has ordered 
this testimony stricken from the record and instructed the jury not to 
consider it ,  a n  exception theretofore taken becomes immaterial. 

2. Evidence D g-In this cme held: testimony was to matters within 
knowledge or subject to inspection of witness and was competent. 

The president of a bank may testify as  to false entries made by the 
secretary and treasurer thereof when the testimony is to matters within 
the knowledge of the witness or subject to his i~ispection. 

3. Banks and Banking I -Specific intent to deceive or defraud is not 
necessary to conviction of making false entries. 
il specific intent to deceive or to defraud is not necessary to a con- 

viction of a bank officer or employer of nlaliing false entries 011 the 
books of tlie bank under the prorisions of st.ction 224(e) S. C .  Code of 
1927, it being sufficient if the defendant wilfully made such false entries, 
the performance of the act expressly forbidden by statute constituting an 
offense in itself without regard to the questiou of sl~ecific intent, section 
%I of chapter 4, Public Lams of 1W1, having been struck out and super- 
seded by section 16 of chapter 47, Public L a m  of 1927, and a n  instruc- 
tion to the jury that  the issue before them was whether the deferidant 
"knowingly made false entries on the books of the bank" is in accord 
with the provisions of the statute and is not erroneous. 

4. SamoInstruction as to wilfnlness in making false entries on books 
of bank held not erroneous when considered as a whole. 

In  a prosecutio~l under section 224(e), K. (1. Code of 1927, for wilfully 
making false entries on the books of a banli an instruction to the jury 
that they should find whether the alleged false entries were made for the 
purpose of "decei~ing and preventing the directors and others from know- 
ing the correct status of tlie Lm~lrs," will not be held for error, when it 
appears that the iustruction, nhen taken in connection with the other 
parts of the charge, was intended to stress and in eft'ect did stress the 
necessity of p r o ~ i n g  that tlle false entries were \rilfullj and not inad- 
vertently made. 

APPEAL by defendant f rom Clement, J . ,  a t  J a n u a r y  Term,  1931, of 
CLEVELAKD. 

T h e  defendant was prosecuted on a n  indictment containing two counts, 
each of which charged h i m  with making  false entr ies  or, the books of 
tho Cleveland B a n k  and  T r u s t  Company,  i n  which h e  was  a n  officer, 
i n  breach of section 224(e) of t h e  h'. C. Code of 1927, P. L., 1927, 
ch. 47, see. 16. 
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The jury returned a general verdict : "Guilty thereof i11 manncr and 
form as charged in the bill of i i i d i c tn~e~~ t . "  From the jutlgn~cnt pro- 
nounced the defendant appealed and assigned error. 

ilttovnry-Gen~raI Bt.unlmift a11d &lcsisfant i l f fomey-General  S a s h  
for the S ta fe .  

Clyde R. Hoey and 13. 7'. Falls for clefenrlauf. 

ADAJIS, J. William Liiieberger testified that  he was presicle~t of the 
Clereland Bank and Trust  Company from its organization ill 1920 to 
i ts  merger on 24 February, 1930, with the Union Trust  Company, and 
that  during this period the defendant was the secretary and treasurer 
of the Clereland Bank and Trust  Company and the custodian of its 
records. Year  the brginning of his testimony the witness inadvertently 
referred to an irrelevant account and upon discovering it corrected the 
error. The  court struck out this testimony and instructed the jury to 
disregard the questions and the answers. Necessarily the defendant's 
first exception, which was taken to one of these questions, was thereby 
eliminated. The  question to which the second exception related was not 
answered; and the matters to which the third, fourth and fifth were 
addressed were within the knowledge or subject to the inspection of the 
witness and were therefore competent. The sixth exceptioii may be dis- 
missed n i t h  the remark that the witness said lie knew nothing of the 
peilcil marks mciitioiied in the question to mhich the defendant llatl 
objected. The seventh and eighth are  obviously without merit and call 
for no discussion. 

The  exceptions on which the defeiidant chiefly relies were taken to 
the instructions given the jury. After saying that  it n a s  immaterial 
whether or not the defendant actually received the money because he 
was not prosecuted for abstracting it, the judge gave the f o l l o ~ i n g  in- 
struction, to which the ninth and tenth exceptions hare  reference: 
"The issue that  is before you is a r e ry  simple issue. There is iiothing 
complicated at all about it. I t  comes do~v11 to this:  Did this defendant 
knowingly make false entries in the books of the bank? Did hc know- 
ingly make them? That  is the only thing that  you are to find out by 
your verdict. These are the only facts that  you are interested in." 

The act upon mhich the defendant was indicted (P. L., 1927, ch. 47, 
see. 16 ) )  is a modification of the statute enacted by the General Assembly 
a t  the sessioi~ of 1921. P. L., 1931, ch. 4, sec. 83. The  act of 1921 
provided for the conviction of an  officer, employee, agent, or director 
of a bank upon his doing the acts therein denounced with intent to 
defraud or injure the bank or another person or corporation, or to 
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t l w e i ~ c  an officer of the balili or an  agent :~ppoi l~ted  to cminiine the 
:~ f f ;~ i r s  of tlw bank, or to conceal its t rue fillallcia1 conditio~l. 

The avernicl~ts ill t h t  indictment are broad n ~ o u g h  to include tliesc 
1 ) r o ~  i\iou.;; but the act of 1 B 7 ,  chapter 47, sectiori 16, struck out sectio~i 
83, cl~nptcr 4, of the Public. L a w  of 1921, and substitutrd sectioll 16, 
\\.hicall is lion. st~ction 224(c) of the Yorth Carolina Code of 1027. Thi-  
whatituted s e c t i o ~ ~  contains the following proT isions: ('Whoever bcirig 
an officer, en~ployee, agent, or director of a bank, makes clr permits the 
rnukilig of a false statement or certificates, ac; to  a deposit, trust fund 
or contract, or nlakes or permits to he made a falre cntry in a book, 
r q o r t ,  statement or record of such hank, or conceals or permit.; to be 
cwucealetl by any n~eans  or manner, the true and correct cntries of said 
bank, or  its t rue arid correct transactions, . . . shall Ee guilty," etc. 

The  instruction complaiiied of conforms strictly to the clause which 
condcmns tho making of a false entry in a "hook, report, statenitmt, or 
rrcortl of a ha&," and is free from the alleged error vhich  is the basis 
of the exception to the foregoing ilistruction. I n  effect ihe clausc de- 
rlrzres the x i l fu l  inaki~lg  of false entries in tlie books and records of 
banks by an officer, employee, agent, or director thercof a distinct 
offense, without regard to tlie f raudulmt  in tmt  which, under tlie iuhqti- 
tutetl section above referretl to, applies to the tmbezzlenient, abstraction, 
and misapplication of funds ant1 to other instances therein particularly 
specified. 

The  reason for enacting the anxnded statute, by nhich  the nilful  
niakir~g of false entries is  declared to be a felony, is apparent. The 
natural and perhaps the unavoidable effect of making false entries in the 
books and records of a bank is to deceive the officers, to impair thc 
assets, and to  maim, if not totally to destroy the bus inei~ .  A specific 
intent to dcceire or to defraud is not essential. I t  is t rue tha t  an act 
may become criminal only by reason of the intent with which i t  is done, 
but tlie performance of an act which i s  expr~ss ly  forbidcen by statute 
may constitute an offense in itself x i thout  regard to the question of 
intent. S. v. Ring, 86 N. C., 603; S. zs. R. R., 122 N. C., 1052; S. v. 
I ' edey ,  173 N. C., 7 8 3 ;  P e d r y  v. Pfate 249 U. S., 510. 

We do not understand tho instructiol~ referretl to in exception 11 
matcrially to conflict with instructions previously given; i t  was intended 
to stress and in effect did stress the necessity of proving that  tlie alleged 
false entries wore wilfully and not inatlvertently made. This is clearly 
indicated by the concluding words: "This matter, gentlemen, just 
comes down to this one issue: Did the defendant knowingly make false 
entries on the bank books?" T h e  following interrogatory-"Did he do 
it for the purpose of deceiving and prerenting the directors and others 
from knoning the correct status of thc books?"-must be taken in con- 
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riection with other parts  of the charge which were intended to point out 
the distinction between the wilful and the mistaken entry on the books 
of a statement or statements that  were false. 

Exceptions 12, 13, 14, 15, and 16 relate respectively to the judge's 
statement of contentions, to a definition of reasonable doubt, and to a 
recital of testimony, and are  altogether without merit. So as to the 
seventeenth and eighteenth exceptions; the nineteenth and twentieth 
are formal. 

After a careful examination of all the exceptions we hare  discorered 
no reversible error in the trial. The evidence is  amply sufficient to 
justify the verdict and the whole controversy seems to  have been clearly 
and accurately presented to the jury, upon whom devolved the re- 
sponsible duty of finding the facts. 

The law as administered under the former statute is set forth in S ,  c .  
Hedgecock, 185 N .  C., 714; S. v. Switzer, 187 N. C., 88; S. z'. George, 
185 N.  C., 611; S.  v. Xaslin, 195 N. C., 537. We find 

X o  error. 

J. M. OLDHAM ET AL. V. T. S. McPHEETERS ASD J O H N  CROSLASD. 

(Filed 27 Xay, 1931.) 

Pleadings D c-Demurrer ore tenus to the complaint must distinctly 
specify the grounds of objection. 

A demurrer ore tenua to the complaint for  insufficiency to state a cause 
of action must state the legal grounds upon which it is based or it will 
be disregarded. C. S., 512; SealceIl v. Cole. 194 S. C., 646, cited and 
applied. 

CIVIL ACTIOK, before Harding, J., at  Spring Term, 1931, of MECK- 
LEXBURG. 

The i n d i ~ i d u a l  plaintiffs, approximately seventeen in number, and 
the Charlotte Consolidated Construction Company instituted this action 
against tho defendants on 9 June,  1931. The defendants, at the time 
the suit was instituted, were the owners of lot Wo. 4, Hock  37, as shown 
on the map referred to in the pleadings. Pending the litigation the de- 
fendant, McPheeters, sold his interest in said lot to the defendant, 
Crosland, who is now the sole owner thereof. The  plaintiffs allege that 
the Charlotte Consolidated Construction Company owned a certain tract 
of land and developed the same into a high-class suburban residential 
section known as D i l ~ o ~ t h ,  and that  said land was developed by said 
original owners "as an  integral whole and as a subdivision of Dilworth 
pursuant to a general plan and scheme as herein fully set out.  
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That  thc developnlent of said subtlirision of Dilworth, all of which 
was done pursuant to the general plan and scheme . . . was begull 
about tlic Scar 1814. . . . That  in the sale and development of thc 
lots contained in said subdivision the Charlotte Consolidated Construc- 
tion Company and its grantees followed and c'nforced a gizneral scheme 
and plan of development whereby the lots in said development were 
restricted to residential purposes." I t  is further alleged that  within the 
area set aside for high-class residential purposes "four tracts were per- 
mitted to be used for purposes other than  residential purposes, but 
were restricted to the purposes hereinafter set out, which the plaintiffs 
allege did not constitute a deviation from said general plan and scheme. 
but mere a par t  thereof and in harmony therewith." These four 
exceptions referred to were: ( a )  Shrine Temple; ( 1 ) )  Scottish Rite 
Temple; (c)  Woman's Club; (d )  Church Building. T h e  plaintiffs other 
than the Construction Company allege that  they are lot owners in said 
subdivisioi~, and that  the deeds contained restrictions limiting the use 
of the lots to residential purposes with certain minor exceptiol~s. It 
is further alleged that  at the institution of suit the defendants mere 
threatening to erect a filling station, stores and other buildings for 
business and commercial purposes on said lot KO. 4, and that  the crec- 
tion of such structures would constitute a violation of the restrictions 
contained in the  dceds. Pending the litigation it appeam that  the de- 
fendants had completed structures upon said lot No. 4 to be usrd for 
store buildings and other commercial enterprises, whereupon the plain- 
tiffs pray  for  a mandatory injunction compelling the defmdants to re- 
move said structures from said property. 

The defendants filed an answer alleging in substance that  there had 
been substantial, radical and fundamental changes in the character of 
the property, and that  such changes had rendered the restrictions un- 
enforceable. The  defendants further allege that  the Charlotte Consoli- 
dated Construction Company had retained the right to change the 
restrictions in  any of the lots in the subdivision, and thzt  this reserve 
power rendered the restrictions unenforceable. T h e  defendants further 
alleged that  the case of IIiggins v. Ilough, 195 N. C., 652, had ex- 
pressly decided that  the restrictions on lot No. 4 mere unenforceable 
by virtue of such substantial and fundamental changes as to render the 
enforcement of the restrictions inequitable. 

The plaintiff, however, in i ts  reply to the answer, alleged that  the 
parties to this action are different from those involved in Higgins v. 
Hough, and that  the facts in the present action are  essentially different 
from the facts appearing in said decision. 

At  the hearing the record discloses the following procc3edings: "De- 
fendants demur oTe fenus to the complaint on the ground that  the 
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facts therein alleged are not sufficient to constitute a cause of action as 
to all plaintiffs except the Charlotte Consolidated Construction Coni- 
pany. Overruled. Defendants except. The defendants further demur 
ore tenus to the complaint as to the cause of action set up  in the 
complaint of plaintiff, Charlotte Consolidated Construction Company, 
for that  it does not state facts sufficient to constitute a cause of action. 
Overruled. Defendants except. Defendants demur ore tenus to the com- 
plaint for that  the complaint does not allege facts sufficient to con- 
stitute a cause of action against the defendants. The  demurrer is over- 
ruled, and the defendants except and appeal to the Supreme Court." 

C'ochran & ,licClenneghan, John N .  Robinson and Hunter N .  Jones 
for plaintiffs. 

Whitlock, Dockery & Shaw for defendants. 

PER C ~ R I A M .  The appeal comes to this Court upon a demurrer o r e  
t e w .  The grounds for demurrer are not specified as required by 
C. S., 512. The  reason for requiring such demurrers to specify the legal 
grounds upon which they are based was discussed and applied in 
Seawell v.  Cole, 194 N .  C., 546; E'nloe v. Ragle, 195 N. C., 38; Scales 
v. Trust Co., 195 N .  C., 772. 

Affirmed. 

DAVID ELDER HUNT, DECEASED, v. THE STATE OF SORTH CAROLISA, 
ADJUTANT GENERAL'S DEPARTXENT, SELF-INSURER. 

(Filed 27 May, 1931.) 

Master and Servant F d-Where deceased employee leaves no dependents 
only his personal representative may litigate claim under the act. 

I t  is required by C. S., 446, that an action be prosecuted in the name 
of the real party in interest, and where a statute names a person to 
receive funds and authorizes him to sue therefor, only the person named 
may litigate the matter, and section 40 of the Workmen's Compensation 
Act provides that in case the deceased employee leaves no dependents, the 
employer shall pay the amouut recoverable thereunder to the personal 
representative of the deceased, and Ibeld: where a claim under the act is 
litigated in the name of the deceased the proceeding is a nullity and will 
be dismissed on appeal to the Supreme Court, nor may the personal rep- 
resentative come in and make himself a party under the provisions of 
C. S., 1414. 

 PEAL by defendant from Devin, J . ,  at  April Term, 1931, of 
GRASVILLE. 
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Proceeding under Workmen's Compensation Act by " D a ~ i d  Elder 
Hunt ,  deceased,"-to determine liability of the State, as  wlf-insurer, to 
tlecetlmt's dependents or his estate. 

n a ~ i i l  Elder Hun t ,  a duly enlisted member of the Kclrth Carolina 
Satiorial Guard, was killed in an  automobile accident about 1 :30 a.m. 
13 July,  1980, while d r i ~ i n g  from his home in Oxford, N. C., to Nore- 
head City, N. C., to report for  duty  a t  Camp Glenn in  connection with 
the annual encampment of the Nor th  Carolina National Guard. 

The deceased was nineteen gears of age at the time of his death. H e  
left iio one him surl iving wholly or partially dependelit upon his earn- 
ings for support. No personal representative of the deceased has been 
appointed, and it is not clear from the record just how the matter 
was presented to the Sor t l i  Carolina Industrial  Commis~rioii. 

At any rate, the Industrial  Commission "denied compensation in th i i  
case" 011 tlie ground that  tlie injury by accident, resulting in death, did 
not arise out of and in the course of tlie einplogmcnt of the deceased 
as  a National Guardsman. This ruling was reversed on appeal to the 
Suptrior  Court, the appeal being by "the claimant," and the judgment 
of tlit Superior Court recites '(that the personal represeuta t i~e  of t h ~  
said I la r id  Elder Hunt ,  deceased, is entitled to compcnsatio~i under thc 
prorisio~ls of the TTorkmen's Compensation Act." 

Frorn this judgri~cnt the defenciar~t appeals, assigning rrror.  

-1 i forn~y-Genera l  I I n i m m ~ f f  and Assis fant  d f t o ~ ~ ~ ~ c y s - ( : c n ~ r a l  S a J c  
tr~trl Si lcr  for appellant.  

I'arham 6. Lassi fcr  a12d R o y s f e r  d Royster  for appellee. 

STACY, C. J. The liability of tlie State, as self-il~surer, under the 
Workmen's Compensation Act, for illjuries arising ou t  of and. ill the 
w u r w  of the enlployinent of a duly enlisted National Guardsmall nas  
ronhitlered ill UaX er 1 % .  S f a f e ,  200 N. C., 232, 156 S. E., 91;. 

Bu t  it is  provided by section 40 of the Workmen's Compensation Act 
that in case the deceased employee leaves no tlepemlciits, the tmplojer  
$hall pay the amount allowed thrreurder "to the personal representative 
of the deceased." When a statute names a persoil to receive funds, and 
authorizes him to sue therefor, no one but thtt person so (esiguated hay 
the right to litigate the matter. 20 R. C.  L., 664. 

I t  is further provided by C. S., 446 that  " E ~ e r y  action must be prose- 
cutcd in the name of the real party in  interest," rtc. Casualty C'o. 
1 . .  G i w n ,  200 S. C.> 303, I S 7  S. E., 797; C h a p m a n  v. ~lfcLazuhoru,  
130 S. C., 166, 63 S. E., 721. The  proceeding, therefore, l~rought  in the 
name of the deceased, and no one else, would seem to be null ius  juric 
,Y. 1 % .  Beaslcy 196 S. C., 797, 147 S. E., 301. 
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So13 is i t  permissible under  C. S., 1414 for  the  personal representative 
of the deceased, hereafter to  be appointed, to come i n  now and  make  
himself a p a r t y  to t h e  proceeding i n  the Supreme Court .  H a r i n g  ac- 
quired no jurisdiction of t h e  mat te r  as  presently presented, there is  noth- 
ing  before the  Court.  

Proceedings dismissed. 

J. C. KELLIS v. ERNEST WELCH. J. S. BRAS\YELL, SIIERIFF OF RICII- 
M O X D  COUSTY. A X D  EDGAR HATWOOD, CLERK OF TIIE SUPERIOR COCRT 
OF A ~ O N T G O ~ I E R Y  COUXTY. 

(Filed 27 May, 1931.) 

1. Venue A +Action against sheriff of one county and  clerk of another  
held not  separable, and removable a s  t o  clerk was error. 

Where the clerk of the Superior Court of one county issues an esecu- 
tion to the sheriff of another county who seizes the plaintiff's property in 
the latter county, and the plaintiff hriqgs action against the clerk and 
the sheriff in the county wherein the goods were seized. alleging that the 
seizure was m-ongful : Held,  the causes relate to  substantially one trans- 
action and a re  not separable in the sense of being mutually independent. 
and the motion of the clerk for removal as  to him to the county of his 
offib should hare been denied in order to avoid the possibility of con- 
flicting verdicts and judgments and to dispose of the controversy in one 
action, the spirit of the statute, C. S., 464, relating to venue of actions 
against public officers, being effected in such instances by t r i d  of the 
whole controversy in the county where the goods were seized. 

2. Courts A a-Motion for  removal from' one Superior Court t o  another  
presents question of venue and  not  jurisdiction. 

Where in  a n  action against the clerk of the Superior Court of one 
county and the sheriff of another county the clerk makes motion for 
removal of the cause a s  to him to the county of his office under C. S., 464, 
the motion raises a question of venue and not of jurisdiction. 

APPEAL by  plaintiff f r o m  Scherzck, J., a t  M a r c h  Term,  1931, of 
RICHMOND. Reversed. 

T h e  plaintiff, a resident of Richmond County, brought sui t  against 
t h e  defendants  to recover damages f o r  t h e  alleged wrongful  seizure and  
conversion of his  automobile. I n  h i s  complaint  he  alleges t h a t  on  
21  February ,  1930, h e  bought t h e  ca r  f r o m  Lewis Motor  Sales, Inc., of 
Montgomery County, a n d  held possession of it as  owner un t i l  6 Octo- 
ber, 1930;  t h a t  on  2 October, 1930, t h e  defendant  Haywood, i n  the  
capacity of clerk, issued f r o m  t h e  Super ior  Cour t  of Montgomery 
County a paper  purpor t ing  to  be a n  execution i n  a n  action entitled 
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J. H. Hilyard v. Troy Motors, Inc.. and the Conlmercial Credit Com- 
pany, and caused it to be delirered to the sheriff of Richmond County; 
2nd that by virtue of this execution the defendant Braswell, as sheriff 
of Richmond County, seized the plaintiff's car and delivered i t  to the 
defendant Welch, who removed it to Guilford County. 

The plaintiff alleges, in addition, that the action of the clerk in issu- 
ing the execution, of the sheriff in seizing the car, and of Welch in 
carrying it to Guilford County was unlawful, and that he is entitled to 
tho market value of the converted property. 

The defendants filed answers and in apt time the defendant Haywood 
made a motion for removal of the cause against himself tcl Montgomery 
County. The motion was allowed, and the cause so far  as i t  relates to 
the defendant Haywood, as clerk, was removed, the court finding the 
following facts : 

1. That Edgar Haywood is the clerk of the Superior Csurt of Mont- 
gomery County, and as such he issued the execution to the sheriff of 
Richmond County, under and by virtue of which the sheriff of Rich- 
mond County seized the automobile of the plaintiff. 

2. That the sheriff of Richmond County, acting under and by virtue 
of said purported execution, seized the plaintiff's automobile in  Rich- 
mond County. 

3. That the plaintiff is a citizen and resident of Richmond County, 
and the execution was served on him in Richmond County. 

The plaintiff excepted to the order of removal and appealed. 

J .  C. Sedberry  for plaintif f .  
R. T .  Y o o l e  f o ~  de fendan t  H a y w o o d .  

h ~ m ,  J. The appeal raises a question, not of jurisdiction, but of 
venue-the county in which the facts relied OII  are alleged to hare 
occurred, or in which the cause of action arose. 

The place of trial is regulated by statute. C. S., 463 el scq. Subject 
to statutory exceptions an action may be tried in the county in which 
the plaintiff or the defendant resides at  the time the action is com- 
menced (C. S., 469; M c F a d d e n  v. Maxwell ,  198  N. C., 223 ) ;  but an 
action against a public officer for an act done by him bg virtue of his 
office must be tried iri the county in which the cause or some part of it 
arose, subject to the power of the court to change the place of trial. 
C. S., 464. 

The defendant Braswell is a public officer of Richmond County and 
the defendant Haywood is a public officer of Montgomery County. 
Obviously, therefore, we cannot literally apply the pro~risions of sec- 
tion 464 unless the alleged causes of action are separable in the sense 
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of being so mutually independent as to authorize their separation and 
the removal of one cause to the county of Montgomery. 

We recognize the principle that a plaintiff cannot change the venue 
of an action to the prejudice of the defendant and against his will by 
uniting two causes having different venues. Cedar TJ70rks v. I ~ ~ m b e r  
Co., 161 N. C., 603, 613. Rut the complaint does not purport to state 
separate and independent causes of action against all the defendants, 
but a series of interrelated acts culminating in the cause of action which 
the plaintiff contends he is entitled to maintain in the county in which 
he and the sheriff reside. There is no finding or judgment that the 
complaint sets forth severable causes of action or that there is an allega- 
tion to this effect in either of the answers. I n  the absence of a state- 
ment of facts in the pleadings or a finding or judgment that there are 
severable causes the statute seems to provide for changing the place of 
trial as to all the parties. C. S., 470. 

According to the answer of the defendant Haywood, the execution 
was prepared by an attorney in  Richmond County and forwarded to 
the clerk in Montgomery, who immediately signed and returned it to the 
attorney in Richmond. Conceding without deciding that as against the 
clerk the cause of action arose in Montgomery County, while it is diffi- 
cult to reconcile apparently inconsistent provisions of the statutes, we 
are of opinion that the action can be maintained against all of the de- 
fendants in the county in which it was instituted. I n  Sherrod e t  al. v. 
Dbwsnn, 154 N. C., 525, the plaintiffs brought suit in Edgecombe 
County against the sheriff of Edgecombe and the sheriff of Martin to 
restrain the defendants from selling the property of the plaintiffs pend- 
ing the action, which involved the legality of certain taxes levied by 
the commissioners of both counties. The commissioners of Martin, 
claiming that the property in question had been owned by J. W. Sher- 
rod, entered it upon their tax list after his death. At the time of his 
death he lived in Martin County. His son, whose residence was in 
Edgecombe, claimed to be the owner of the property by assignment from 
his father, and in consequence a tax was assessed against the property 
in Edgecombe County. The sheriffs attempted to collect the tax levied 
in their respectire counties. I t  was contended that there was a mis- 
joinder of causes. This Court decided otherwise and said: "A11 the 
averments in the pleadings relate to one transaction and one cause of 
action, to wit, a permanent injunction to prevent the sale of plaintiff's 
property. All parties in interest are before the court, and its judgment 
will be binding upon them. I f  two separate actions were brought, one 
in Martin and one in Edgecombe, conflicting verdicts and judgments 
may be rendered and the result be that the authorities of two counties 
might levy and collect taxes upon identically the same personal prop- 
erty." 
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CIIILDERS v. FRYE. 

I n  ~~~eC.zdlen I*. R. R., 146 IT. C., 568, the plaintiff brought suit in 
C r a ~ e n  County, where he  resided, for  special damages caused by u ~ i -  
reasonable delay in the transportation of goods and for a penalty for 
the unreasonable delay. Objection n a s  made on the ground that  the 
cause of action for the prualty was triable, not in Crawn ,  but in thr  
county in which th r  cause of action for the penalty arose. I t  ~v i l l  be 
observed that  an  action for a penalty as ncll  as an action against a 
public officer must be brought i n  the county ~ ~ l i c r e  the cvause or some 
par t  thereof arose. C. S., 461. True,  the objection was taken by de- 
murrpr instead of a motion to remove; but this Court after pointing out 
the distinction betn~een jurisdiction and renue, said:  "I t  would seem 
that, as the action in  respect to the first cause was properly brought in 
C r a w n  County, and thc two causes of action arose out of the same 
transaction, both the letter and spirit of the law xi-ould be met by per- 
mitting them to be tried in that  county, otherwise, the court would be 
compelled to  separate the two causes of action and direct the removal of 
one to  another county, retaining the other. The two causes of action 
are  permitted to be joined because they arise out of the same transac- 
tion. I t  is  manifest that  practically the samr eridence will be relwaut 
i n  thr  tr ial  of both causes of action." 

I n  the case before us all the allegations in  the complamt relate pri- 
marily to one transaction, the wrongful sale of the plaintiff's property. 
The  evidence as to the execution will be relevant on the tr ial  against all 
the defendants. I f  the order of removal stands there w l l  be a possi- 
bility of conflicting verdicts and judgments-a judgment in hlontgomery 
for or against the clerk and a judgment contra in Richmond as to 
the sheriff; whereas the liability of these officers may be dependent, or a t  
least i n  part ,  upon the validity or invalidity of the execution. AS sug- 
gested i n  McCullenJs case the spirit, if not the letter of the law, would 
be met by disposing of the whole controversy in  one trial. 

The  order of removal as to  the defendant Haywood is 
Reversed. 

MRS. SALLlE CHILDERS, ADMINISTRATRIX OF ESTATE: OF CONIE CHILDERS, V. 
DR. GLENN R. FRPIC. 

(Filed 27 May, 1931.) 

1. Physicians and Surgmns C +A physician is liable Por neglect of 
patient only after relationship of physician and patient is established. 

The law applicable to the care and treatment a physician must give 
his patient applies only when the relationship of physician and patient 
has been established, it being the privilege of a physician to accept or 
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reject an injured man a s  a patient, whether he miuconceived the cause of 
the proposed patient's condition or otherwise under the provisions of the 
lam relating to contracts. 

2. Same-Evidence in this case held insufficient to establish relationship 
of physician and patient. 

Where in a n  action aqainst a physician for alleged neglect of a patient 
the evidence tends to show that the proposed patient was brought to the 
hospital in an unconscious condition, that the person who brought him 
stated to the physician or n u r s ~  that the ~3ropoi;ed patient had been in- 
jured in an automobile accident, that the phy\ician, after looliing over 
the injured man and discmering that he had been drinlting, told the 
injured man's companion to take him home: Held ,  the evidence shonu 
a refusal by the physician to accept the injured man a- n patient, and is 
insuficierit to ectnblish the relationship of physici:~~l and p ~ t i e n t ,  and 
the action n a s  properly nonsuited. 

3. Same--Plaintiff must establish the alleged neglect of the physician 
as the proximate cause of the injury in suit. 

In order to hold a physician liablr in damages for neglect of his patient 
the plaintiff must show by his evidence that the alleged neglect caused 
the injury in  suit, and the evidenre in this case to the effect that the 
intestate died from an injury after having been first refused us a patient 
by the defendant, but that the intestate was thereafter treated by other 
well qualified physicians, is held: irisufiicient to take the case to the jury. 

CIVIL ACTIOK, before Xhaw, J., a t  September Term,  1930, of BURKE. 
T h e  plaintiff is  the  mother  and  administratr ix  of Conie Childers, who 

died on or  about  24  May,  1930. T h e  defendant  is  the  head physician 
a n d  surgeon of Richard  Baker  Hospi ta l  a n d  controlled t h e  same by  
vir tue of a lease f r o m  D r .  J. H. Shuford.  

T h e  plaintiff alleged t h a t  on  o r  about 18 May,  1930, h e r  son, who 
was then 22 years  of age, while  r id ing  i n  a motor  vehicle dr iven by  
another  p a r t y  a t  a r a p i d  a n d  reckless r a t e  of speed, was  suddenly 
thrown f r o m  t h e  vehicle i n  t u r n i n g  a curre ,  a n d  a s  a result thereof h i s  
head s truck a telephone pole, f rac tur ing  his  skull and  otherwise in jur -  
i n g  h i m  to such a n  extent t h a t  he  was rendered unconscious; t h a t  the  
in jured  m a n  was  immediately carr ied by automobile t o  t h e  hospital of 
the  defendant  by  his  companions, and  t h a t  t h e  defendant  accepted 
plaintiff's intestate  as  a paticnt,  but failed to use o rd inary  care a n d  
skill  in the diagnosis and  t reatment  of said pat ient  so as  to  ascertain 
the  extent of his  injur ies  and  failed t o  make  a n  X - r a y  examination of 
the head of plaintiff's intestate. T h a t  a f te r  keeping the  unconscious 
m a n  i n  the  hospital f o r  a short period of t ime  the  defendant  abandoned 
the  t reatment  of the  in jured  mail and  directed t h a t  h e  be returned to h i s  
home, a distance of about eight miles, and  t h a t  a few days thereafter  
plaintiff's intestate died as  a result of concussion of the  brain,  a n d  this  
action was instituted to recover damages upon  t h e  theory t h a t  the de- 
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fendant had failed to make a proper examination of plaintiff's intestate 
in order to discover the extent of his injuries and had negligently aban- 
doned the treatment of his patient. 

The defendant filed an answer denying that he had accepted the 
plaintiff as a patient and further alleging that plaintiff was brought into 
his hospital temporarily, in an intoxicated and unconscious condition, 
and that the companioris of the injured man took him home with in- 
structions from the defendant to return him to the hospital after he 
was sober, but that he was nerer returned to the hospital and the de- 
fendant never requested to render any treatment. 

The testimony tended to show that Conie Childers, after being thrown 
from the car, was taken to the hospital of defendant in Hickory by two 
or three of his companions. The narrative of the event is as follows: 
We drove up in front of the hospital. Lowman blew h ~ s  horn and a 
lady came out. He  said, "We have a patient for yoc." She said, 
"Drive around to the other side," and we drove up and she rolled a car- 
riage out and laid him on it. She said, "Is he drunk?" C said "No, he 
might have been drinking, but he is not drunk." I went into the operat- 
ing room and Dr. Frye and Chief Lentz and some other policemen 
nere all in the operating room. Dr. Frye said, "You can take him on 
home or I will turn him over to the policernen." H e  was talking to 
me. I do not remember whether Mr. Lowman was in there at  the time, 
but the nurse was in there. I said, "I will take him home." Mr. Lentz 
said, "Since you are from Burke County, I will let you take him home." 
Dr. Frye had said, "You can take him home or I will turn him over to 
the police; I cannot keep him." And I said, "I will take him home." 
We rolled him on the outside, or I had the nurse to roll him out. . . . 
I did not hear Dr. Frye say anything about bringing him back to the 
hospital if he did not get better. . . . H e  was unconscious all the 
way home. We got home with him about six o'clock. . . . I either 
told the nurse or Dr.  Frye that he was slung off the truck against a 
telephone pole, but I do not remenber which one. After we got him 
home. I next saw him about an hour and a half later when Dr. Flippin 
got there. I don't know whether Conie Childers had had a drink, but 
he talked like it. I told the woman at the hospital that he might have 
been drinking, but that he was not drunk. I had heard him talk like 
a drunk man, and came to the conclusion that he was drinking. . . . 
I did not ask Dr. Frye to examine him, and neither Lowman nor Mw- 
tellar asked him in  my presence. . . . Dr. Frye told me that we 
could take him home or he would have to turn him over to the police 
officers; that he could not keep him. Another witness for plaintiff tes- 
tified that when Dr. Frye came to the hospital and saw the injured man 
he said, "Do you know this young man?" I said, "Yes, sir." He  said, 
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"Is he capable of drinking?" I said, "So, not as I know of much." I 
have seen him with a drink in him. Dr. Frye said, "He is drinking 
nom," and he called me up  there to smell his breath, which I did, and I 
smelled just a little touch of it-just could smell something or another 
that smelled like it.  H e  was dressing his right eye when I went in 
and he got through with that, and then he examined his arms while he 
was in there, worked them up  and down, and his legs, and felt over his 
head and says, "That is all we can do. Take him home or I mill turn 
him over to the cops." 

There was further evidence tending to show that  in a few hours after 
Conie Childers reached his home Dr.  Flippin was called to treat him, 
and later on Dr. Corpening. Both of these physicians were examined in 
behalf of plaintiff, and both were physicians of note and accepted repute 
and skill. 

At the conclusion of plaintiff's evidence there was judgment of non- 
suit, and the plaintiff appealed. 

D. L. Russell and D. L. Russell, Jr., for plaintiff. 
Johnson, Srnafhers & Rollins for defendant. 

BROQDEN, J. There are only two exceptions in the record. The first 
is to the ruling of the trial judge sustaining the motion for nonsuit, and 
the other is entirely formal. Therefore, the question of law to which 
all others are  subsidiary is whether there was sufficient evidence to be 
submitted to the jury tending to establish the relationship of physician 
and ~ a t i e n t  between the deceased and the defendant. The duties which 
a physician owes to his patient have been established by several de- 
cisions, notably Long v. Austin, 153 N .  C., 508; Mullinax v. Hord, 174 
N. C., 607; Brewer v. Ring, 177 N. C., 476; Tho~nburg v. Long, 178 
Y. C., 589; Nash v. Royster, 189 N.  C., 408; Smith v. Wharton, 199 
N. C., 246. These principles, however, apply when the professional 
relationship has been established. 'lL4 physician or surgeon is not 
bound to render professional services to every one who applies, and he 
may, therefore, by notice or special agreement, limit the extent and 
scope of his employment. Such is the simple law of contract." Nash v. 
Royster, supra. Of course a physician or surgeon could not make a 
contract with an  unconscious man, and hence the ultimate test of lia- 
bility would depend upon ,whether' the physician actually accepted an  
injured person as a patient and undertook to treat him. Upon conflict- 
ing testimony, such undertaking or acceptance would ordinarily raise 
an issue for the determination of a jury. I n  the case a t  bar all the 
evidence tends to show that  when the injured man was brought into 
the hospital that  the defendant looked him over, and upon discovering 
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t h a t  t h e  pat ient  had  k e n  drinking,  declinrd to accept h i m  as  a pat ient  
o r  to undertake the  necessary treatment. Conceding t h a t  t h e  defendant 
was not justified i n  assuming tha t  Conie Childers lvas drunk,  still  the 
l a w  did not compel h i m  to accept the iu jured  marl as  a patient.  

Noreover ,  there is  n o  e ~ i d e n c e  tending to sliow t h a t  the refusal of 
defendant to accept plaintiff's intestate  as  a pat ient  o r  to  make  a more 
thorough examinat ion was the  proximate cause of h i s  d m t h .  Indeed,  
t h e  pat ient  was t reated by two physiciaris possessing arid employing, so 
f a r  a s  t h e  record discloses, the requisite skill  a n d  care. 

Affirmed. 

L. A. CRISP  ASD WIFE, MARTHA CRISP,  v. R'ANTAHLiIA POWER 
A N D  L I G H T  COMPANY. 

(Filed 16 June, 1931.) 

1. Eminent Domain B &Power of eminent domain is given to public 
service corpo~~ations, but statutory procedure should be followed. 

A corporation furnishing electricity for public use may condemn lands 
of a private owner necessary for its transmission lines under the pro- 
visions of our statute, C. S., 1706, but i t  is unlawful for a power com- 
pany to enter upon and take the lands of the owner for such purpose 
without complying with the statutory procedure. 

2. Appeal and Error J g-dssignments of error relating to issue not 
answered held to have become immaterial on this appcal. 

Where, in a n  action for damages for the taking of l a i d  by a power 
company for its transmission lines, the jury has ancwered the issue as to 
wrongful entry in the affirmatire, bnt has failed to answei. to issue as  to 
damages therefor, and has assessed permanent damages for the land 
taken: Held,  all objections and exceptions upon the trial relating to the 
nrongful entry by the defendant become immaterial. 

3. Eminent Domain C c-Evidence of use to vhich land could have been 
put except for taking of contiguous land held competent. 

In  assessing dnmagcs for the taking of the land of a private owner by 
a public service corporation for the erection of transmission lines, entire 
and full compensation for its permanent use should be awarded, and wit- 
nesses acquainted with the facts a re  properly allowed to t13stify as  to the 
uqe to which the lands contiguous to that taken could have been put, 
except for the taking, within reasonable bounds, not inclu~iing those that 
are imaginative or merely speculative, and such evidence is competent on 
the question of damages, and the fact that the transmission line was to 
carry a highly dangerous voltage of electric-itg is a competent circnm- 
stance to be considered by the jury. 
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4. Eminent Domain C +Placing of transmission line on railroad right- 
of-way is additional burden on land for which owner is entitled to 
compensation. 

In assessing dfimajies to be awarded the private owner of lands for its 
taking for a permanent use by a power company for the maintenance of 
transmission line, its erection upon a right of way of another public 
service corporation is a superimposed burden upon the title of the owner, 
for which compensation should be awarded. 

APPEAL by defendant from Xoore ,  J., and a jury, at  Narch Term, 
1931, of GRAHAM. N O  error. 

This is an  action brought by plaintiffs against the defendant for the 
possession of certain land, alleged to be owned by them, which defendant 
took possession of without their consent and built a hydro-electric line 
across a portion or part  of their land, to the damage of plaintiffs. I t  is 
alleged by plaintiffs that  defendant, for the purpose of transferring the 
power from Santeetlah to its proposed dam site at  Nantahala con- 
structed the transmission line across their land during the months of 
January  and February, 1930, and the defendant, through its servants, 
agents and employees wilfully, unlawfully and forcefully, and after 
being forbidden, entered and trespassed upon the plaintiffs' premises, 
dragging poles and rubbish, digging holes and erecting poles, frames 
and braces thereon, on which it strung oyer plaintiffs' land wires and 
cables for  carrying high and dangerous voltages of electricity, and since 
completion of its said transmission has turned on and caused continually 
to pass over and through the said land over plaintiffs' premises a high, 
dangerous current voltage of electricity, making the premises unsafe, 
rendering i t  unfit for subdivision, development, erection of buildings, 
trees or other usage which would be to plaintiffs' advantage and profit, 
and all to plaintiffs' great damage, etc. That  while a part  of the said 
transmission line is located on the railroad right-of-way, i t  results in 
an  increased burden to plaintiffs' land, and defendant had no right 
without plaintiffs' consent to use the railroad right-of-way for said 
purposes as they are informed and belieye, and that a part of the said 
transmission line is on plaintiffs' premises and outside of the railroad 
right-of-way. 

The defendant denied some of the material allegations of the com 
plaint, and says: "That i t  is a public service corporation, duly char- 
tered and organized under the laws of the State of North Carolina; that 
its principal office and place of business is in Bryson City, in said 
State;  that i t  is engaged in the development and production of hydro- 
electric energy and the distribution, use and sale of the same to the 
public; that  it is developing, maintaining, and constructing hydro- 
electric current in  the counties of western North Carolina, and furnish- 
ing and distributing electric current to the general public in the towns 



48 I N  T H E  S U P R E M E  COURT. [a01 

of Robbinsville and Andrews, and is preparing to supply current to 
other users in  the Sta te ;  that  i t  intends in good faith to increase i ts  
production and distribution of hydro-electric mrrent,  and that in  order 
to insure a constant supply of electric current to its con;umers in the 
towns of Andrews and Robbinsville and a t  other places in the counties 
of Cherokee and Graham, and other territory adjacent thereto, and in 
order to guarantee a constant supply of current to all users of the same 
connected with and tributary to its plants, it has constructed a trans- 
mission line connecting its plant on Hiawassee River with the San- 
teetlah power house of Tallassee Power Company in  Graham County, 
from which company i t  has a contract for power in  case of breakdown 
of its Hiawassee plant, or lack of current for its customers. . . . 
That  i t  is advised and believes that i t  had the right, as a public service 
corporation, under the laws of the State of North Carolina, to con- 
struct its said lines across and upon the lands of the pla ntiffs, and to 
remove such obstructions on said land as might interfere with the use 
of the same, and that  if the plaintiffs own an interest and can establish 
title to the lands described in their complaint, that this defendant stands 
ready and willing to pay them such permanent damage as they may 
have sustained by reason of the construction, maintenanve and use of 
said transmission line." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Are the plaintiffs the owners of the lands described in  the com- 
plaint ? Answer : Yes. 

2. Did the defendant enter upon said lands of plaintiffs and dig 
holes, place poles, string wire thereupon in  the  construction of an 
electric transmission line as alleged in the complaint? Answer: Yes. 

3. I f  so, was such entry of the defendant wilful, wanton and wrong- 
f u l ?  Answer : Yes. 

4. What damage, if any, are  plaintiffs entitled to recover of the 
defendant by reason of said wilful, wanton and wrongful acts and 
conducts ? Answer : 

5. Rave plaintiffs' said lands been diminished in  value as result of 
the location, erection and maintenance of the defendant's transmission 
line over and across said lands? Ans~ver :  Yes. 

6. I f  so, what permanent damage or compensation are plaintiffs en- 
titled to recover of the defendant by reason thereof? Answer: $1,000." 

The court below signed judgment on the verdict. The  defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. 

T .  X. Jenkins for ~ l a i n t i f .  
R. L. Phillipa and S.  W .  Black for defendant. 
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CLARKSON, J. Under "Eminent Domain," chapter 33, C. S., 1706, is 
the following: "The right of eminent domain may, under the provisions 
of this chapter, be exercised for the purpose of constructing their roads, 
canals, lines of wires, or other works, which are authorized by law 
and which involve a public use or benefit, by the bodies politic, corpora- 
tions, or persons following: . . . (3) Persons operating or desiring 
to operate electric light plants, for the purpose of constructing and 
erecting wire or other necessary things.'' 

Under said chapter the procedure for condemnation of land for public 
purposes is provided for. The defendant had a right, under the above 
law, to condemn plaintiffs' land, and the issues in such a case are set 
forth in Light Co. v. Reeves, 198 N .  C., at p. 409. Instead of pursuing 
the orderly procedure provided by law, defendant went on plaintiffs' 
land without their permission and erected its poles and transmission 
lines, contrary to all law. Plaintiffs sued for this wrong and defendant 
in its answer says that '(This defendant stands ready and willing to 
pay to them such permanent damage as they may have sustained by 
reason of the construction, maintenance, and use of said transmission 
line." 

The court below tendered other issues and also issue 6, which is as 
follows: "If so, what permanent damage or compensation are plaintiffs 
entitled to recover of the defendant by reason thereof?" 

The defendant tendered a sole issue, practically as above, relating to 
compensation or permanent damage. The jury under this issue assessed 
the permanent damage as $1,000. The jury answered the third issue 
that defendant's entry was wilful, wanton and wrongful, but assessed 
no damage against defendant for its wanton and wilful conduct as 
found by the jury; therefore, all exceptions and assignments of error 
in regard to the evidence and charge of the court below on this aspect 
becomes immaterial and not necessary to be considered on this appeal. 

The defendant contends that several witnesses were allowed to give 
their opinion as to the purpose for which the lands are adapted or 
suitable and to give an opinion of its decreased value. We see no ob- 
jection to the competency of this character of evidence. 

Brown v.  Power Co., 140 N.  C., 333, is similar to the case at  bar. 
At page 341-2, i t  is said: "It is well settled that when, for the purpose 
of meeting and providing for a public necessity, the citizen is com- 
pelled to sell his property or permit it to be subjected to a temporary 
or permanent burden, he is entitled by way of compensation, to its 
actual market value. Lewis on Eminent Domain, see. 478. The d i g -  
culty arises not so much in fixing the standard of the right, as in ascer- 
taining what elements or factors may be shown in applying the standard. 
Certainly where by compulsory process and for the public good the 
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State invades and takes the property of its citizens, in the exercise of 
its highest prerogative in  respect to  property, it  should pay to him 
full  compensation. The highest authorities are to that  effect. 'The 
markct ~ a l u e  of property is the price which i t  will bring when it is 
offered for sale by one who desires but is not obliged to jell it, and is  
bought by one v h o  is under no necessity of having it. Cn estimating 
its value all the capabilities of the property and all the uses to which 
it may be applied or for which it is adapted may be considered and not 
merely the condition i t  is in a t  the time and the uqc to wl ich i t  is then 
applicd by the owner.' Eminent Domain, supra." 

This principle is also set forth in the citations made by defendant in 
R. R. v. X f g .  Co., 169 N. C., 164, and under chapter on Eminent 
Domain, 10 R .  C. L., p. 130. 

Also the question of damage by private property being t a k ~ n  for 
public purposes is fully discussed in ,Jyn'en c. Laneaster, l!)5 S .  C., 697. 
A11 these authorities are to the effect, as set forth in R. E. 0. X f y .  Co., 
supra. "But mere possible or imaginary uses or the sprculntive sc~llerne 
of its proprietor are to be excluded." 

The defendant contrnds that  some of the transmission poles were on 
the right-of-way of the railroad company, but the fee-simple title being 
in plaintiff the lam is  set forth in Rousc~ v. Iiin,.sfon, 188 N .  C., a t  p. 11, 
as follows: "In the present case the defendant denies the right of plain- 
tiff to recover damages for the pipe line running along tho State High- 
way, S o .  10, plaintiff having a fee-simple title to the land. I n  Teeter v. 
Tel. Co., 172 N. C., 785, it is said:  ' I t  is  not denied by defendant that 
the telegraph line superimposed upon a railroad right-of-way is an 
additional burden which entitled the owner to compensation. Hodges v.  
Tel. Co., 133 N. C., 225; Phillips v. Tcl. C'o., 130 N. C., 513.' T o  the 
same effect is a water main." 

The evidence covered a wide range, but we do not think i t  was so 
remote, conjectural or speculative that  we could hold it,  if error, reversi- 
ble or  prejudicial. W e  think the evidence that  the power line over the 
property carried 66,000 volts, a circumstance to be considered by the 

jury. R. IE. v. X f g .  Co., 169 N. C., 156. 
I n  Greensboro v. Bishop, 197 S. C., a t  p. 754, it  is said:  "In this 

character of evidence (value standards) no ironclad rule can be laid 
down. The relevancy is  largely with the court below, the probative 
force is for  the jury." 

The right-of-way taken by defendant company was 50 feet from the 
center of the transmission line on both sides. The  line ran  1,200 feet 
from the point xhere  i t  entered plaintiffs' land to the point where i t  
left it. 

On the entire record WP SCP no reversible or prejudicial error. 
KO error. 
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G. TiT. SHIRLEY v. K. B. AYERS AND MRS. E U I A  SHIRIXT. 

(riled 15 Juue, 1921.) 

1. Highways B a-Driver may assume that another driver will take right 
side of road in passing, there being nothing to indicate disability. 

A driver of an automobile upon a public highway has a right to assume 
that another driver coming towards him will observe the rule in passing, 
and will turn to the right to avoid a collision when there are no indica- 
tions that he is under any physical disability, and under the evidence in 
this case an instruction is held correct that if the defendant was runniug 
to the right of the center of the highway and met the plaintiff's car, it 
was not the duty of the defendant to turn further to his right even 
though he could have done so, he haring the right to assume that the 
other driver would take his rightful position in passing. K. C. Code of 
1927 (Michie) , see. 2621 (53). 

2. Husband and wife B d-Husband may sue wife for tort committed 
prior to marriage, the subsequent marriage not affecting her liability. 

There  prior to their marriage the wife incurs liability for a negligent 
injury to the husband: Held ,  the subsequent marriage does not affect her 
liability, and the question of lam relating to the right of a husband to 
sue his wife in tort is not presented, and a mot iu~ as of nonsuit based 
upon the marriage relatiouship is iml~rovidently granted. C. S., 2317, 454. 

APPEAL by plaintiff from McEZroy, J., at  October Term, 1930, of 
UNION. NO error as to N. B. Ayers; reversed as to Nrs .  Eula  Shirley. 

This  is  an  action to  recorer damages for personal injuries sustained 
by plaintiff, resulting from a collision between two automobiles, one 
owned by the defendant, N. B. Ayers, and the other owned by the de- 
fendant, Nrs .  Eula  Shirley. 

The  collision occurred on a State highway in Union County, about 
6 :30 p.m. on 26 December, 1929. At  the time of the collision, the de- 
fendant, N. B. Ayers, was driving the automobile owned by him;  Horace 
Yandle, a step-son of the defendant, Mrs. Eula  Shirley, was driving thp 
automobile owned by her, as her chauffeur. The  defendant, Xrs .  Eula  
Shirley, was riding in her automobile, with the plaintiff as her guest. 
They were on the rear seat mith Mrs. L. L. Sears, a sister of Xrs .  
Shirley. Woodrow Burns and Parker  Wilson mere on the front seat of 
her automobile with Horace Yandle, the driver. 

I n  his complaint plaintiff alleges specific acts of negligence on the 
par t  of the driver of each of the automobiles, as  the proximate cause 
or causes of the collision. These allegations are denied in the answer 
of each of the defendants. Each defendant alleges that  the collision, 
mith the resulting injuries to plaintiff, were caused by the negligence of 
the driver of the other automobile. 
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As the result of the collision, plaintiff sustained serious and painful 
injuries by reason of which he has suffered damages. 

After the pleadings had been read at the trial, the plaintiff admitted 
in open court that at  the time the action was begun, plaintiff and de- 
fendant, Mrs. Eula Shirley, were, and that they are now, husband and 
wife. They were married on 30 March, 1930, after the collision which 
resulted in plaintiff's injuries, which occurred on 26 Dwember, 1929. 
This action was begun on 12 May, 1930. I t  was agreed that the facts 
admitted by the plaintiff should be deemed to have been alleged in his 
complaint to the same extent as if they had in fact been alleged therein. 

After the foregoing admission and agreement by the plaintiff, the 
defendant, Mrs. Eula Shirley, demurred o w  tewm to the complaint, 
and moved that the action be dismissed as to her, for thsit on the facts 
alleged in the complaint, and admitted by the plaintifl' at  the trial, 
plaintiff cannot maintain this action against her. The demurrer was 
sustained, and the action dismissed as to the defendant, Mrs. Eula 
Shirley. 

The action was then tried on issues submitted to the jury involving 
the liability of the defendant, N. B. Ayers, to the plaintiff, for the 
damages which he had suffered as the result of the collision. 

The jury found that the plaintiff mas not injured by the negligence 
of the defendant, N. B. Ayers, as alleged in the complaint. 

From judgment that plaintiff recover nothing of the defendaut, N. B. 
Ayers, and that said defendant recover his caosts of the plaintiff to be 
taxed by the clerk, plaintiff appealed to the Supreme Court. 

John C. Skkes for plairttif. 
Vann  & M i l l i k ~ n  for defendant, S. 13. Aycrs. 
Taliaferro d Cla,rkson f o ~  defendant, Xm. Eula S h i d q .  

C o x x o ~ ,  J. At the trial of this action on the issues submitted to the 
jury, there was evidence tending to show that as the automobile driven 
by the defendant, N. B. Ayers, approached the automobile driven by 
Horace Yandle, the defendant's automobile, immediately before its 
collision with the Yandle automobile, was on the right side of the high- 
way, and was proceeding at a rate of speed not in excess of twenty-five 
miles per hour; that the automobile driven by Horace Yandle, coming 
from the opposite direction, was approaching defendant's automobile at  
a rate of speed not less than fifty miles per hour; and that as said auto- 
mobile approached defendant's automobile, it was in the middle of the 
highway. The defendant proceeded on the right side of the highway, 
thinking that the driver of the approaching automobile would turn to 
the right before the automobiles met. When he was about ten feet from 
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the approaching automobile, defendant realized for the first time that 
its driver was not going to turn to his right. H e  then turned his auto- 
mobile sharply to his right, toward the shoulder beyond the pavement. 
This was too late. The Yandle automobile struck the front wheel of 
defendant's automobile, causing it to swerve to the left. The Yandle 
automobile went across the road, jumped a ditch and turned over in 
the field. The plaintiff, who was riding on the rear seat of the Yandle 
automobile, as the guest of the owner, who was also in the automobile, 
was injured when it turned over. 

I n  the charge to the jury, the court instructed them as follows: 
"The court further charges you, gentlemen of the jury, that if the 

jury shall find from the evidence that the defendant dyers  was operat- 
ing his automobile to his right of the center of the highway, and that 
the automobile occupied by the plaintiff Shirley was meeting him, being 
driven in or near the middle of the highway, then the court charges you 
that it would not be the duty of the defendant Ayers to turn his auto- 
mobile further to his right, even though he may have had room to do so 
and avoid the accident, for the defendant had the right to assume, up 
to the point of the collision, that the automobile occupied by the plain- 
tiff would assume its proper and rightful position in passing." 

Plaintiff having duly excepted to this instruction, on his appeal to 
this Court. assigns same as error. 

u 

The rule to be observed by the driver of an automobile, when he ap- 
proaches another automobile, coming from the opposite direction, on a 
public highway in this State, in order that the automobiles may pass 
each other in safety, is prescribed by statute, section 10, chapter 148, 
Public Laws 1927, N. C. Code, 192'7, see. 2621(53). The rule is as 
follows : 

"Drivers of vehicles proceeding in opposite directions shall pass each 
other to the right, each giving to the other at least one-half of the main 
traveled portion of the roadway as nearly as possible." 

The driver of each automobile, who is himself observing the rule, has 
the right, ordinarily, to assume that the driver of the other automobile 
will also observe the rule. and thus avoid a collision between the two 
automobiles when they meet each other. Neither is under a duty to 
the other to an t ic i~a te  a violation of the rule by him. When the driver 
of one of the automobiles is not observing the rule, as the automobiles 

u 

approach each other, the other may assume that before the automobiles 
meet, the driver of the approaching automobile will turn to his right, 
so that the two automobiles may pass each other in safety. "One is not 
under a duty of anticipating negligence on the part of others, but in the 
absence of anything which gives or should give notice to the contrary, a 
person is entitled to assume, and to act on the assumption, that others 
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will exercise ordinary care for their own safety." 45 C. J., 705. "A 
Iwrsoll operating an  automobile has the right to act upor the assump- 
tion tha t  every person whorn he meets will also exercise tsrdinary care 
and caution according to the circumstances, and mill not negligently or 
recklessly expose himself to danger, but rather make an  attempt to 
avoid i t :  but when an  onerator of a motor rehicle has had time to 
realize, or by the exercise of a proper care and watchfulness should 
realize, that  a person whom he meets is  i n  a somewhat helpless condi- 
tion or apparently unable to  avoid the approaching machine, he must 
escrcise increased exertion to avoid a collision." 2 R. C. L.. 1185. I n  
the instant case, i n  the absence of any evidence tending to show that  the 
driver of the approaching automobile was in  a helpless condition, or was 
apparently unable to turn  his auton~obile to his right, and thus avoid 
a collision with the automobile which defcndant was driving on his 
right side of the highway, there was no error i n  the instruction, which 
plaintiff contends was erroneous. 

Plaintiff's contention on his appeal to this Court that  there is error 
i n  the judgment dismissing the action as to  the defendant, Mrs. Eula  
Shirley, for the reason that  she is  now and was a t  the commencement 
of this action his wife, must be sustained. The  question presented by 
this contention is  not whether a husband may maintain in this State an 
action against his wife for darnages resulting to h im from her  negli- 
gence, where the cause of action arose during the corerture. h decision 
of this question would require serious consideration not only of constitu- 
tional and statutory prorisions in  force in this State, affecting the 
mutual rights and liabilities of a husband ant1 wife, but also of matters 
of grare  public policy as determined by such provisions. This  question 
has not heretofore been urcsented to this Court. X a n i f e s t l ~  i t  cannot 
and ought not to be decided on this appeal. The  quektion was pre- 
sented to  the Suprerne Court of California in Peters v. Peters, 103 Pac., 
210. I n  that  case i t  was held that  under the law in California. neither 
a liusband nor a wife can sue the other for personal wrongs inflicted 
cluriug the marriage. This secms to be t h t ~  only case in which this 
question has been decided. 

I t  has been held by this Court, howeyer, that  becausc of constitutional 
and statutory prorisions in force in  this State, materially modifying, 
if not abrogating the common-lan~ doctrine that  because of the fiction 
as to the unity of husband and wife, neither can mainiain an  action 
against the other, a wife may maintain an action against her husband 
in  this State and recover thereon, wliether the action is founded on 
contract or on tort, where the cause of action arose during the cover- 
turc. Thus in Et?~credp  t-. C o c h ~ a n ,  196 K. C., 681, 146 S. E., 711, 
referring to Article X, section 6 of the Constitution of this State, and 
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to certain cited statutes, it  is  said by ddanzs ,  J.: "By virtue of these 
and other provisions the relation which married women formerly sus- 
tained to their husbands has been nmterially modified. Unity of perion 
in the strict common-law sense no longer mists, and mmly of the corn- 
mon- la~r  disabilities have been removed. S o t  only m a -  they contract with 
each other; a married Tornan may now sue her husbaiitl in contract or 
in tort. D m s r f t  c. Dorse t f .  183 S. C., 354, 111 S. E., 541; R o b e r f s  c. 
Roberts,  185 N. C.. 566, 118 S. E., 9." See, also, Cmlcel l  v. Crniceil, 
1SO N. C., 520, 105 S.  E., 206, and 181 S. C., 66, 106 S. E., 149. 

I n  the instant case, the cause of action alleged in the conlplairit arose, 
and defendant illcurred liability to plaintiff thereon, prior to her mar- 
riage to plaintiff. Hcr  liability to plaintiff v a s  not impaired or altered 
ly hr r  subsequent marriage. I t  is so e~pres s lg  provided by statute, 
C. S., 2517. I t  is also provided by statute that  11-here an action is  
between a married wornan and her husband, she may be sued alone. 
C. S., 454. I11 view of these statutes, n e  are of the opinion that  there 
n a s  error in the judgment dismissing the action as against the defend- 
ant, A h .  Eula  Shirley. The judgment is therefore reversed. The 
action is remanded to the Superior Court of Union County for tr ial  on 
the issues raised by the pleadings. 

No error as to N. B. Ayers. 
Reversed as to Xrs .  Eula  Shirley. 

W. W. MITCHELL, CHAIRMAX; C. M. ELATLOCK, GEOIiGE U. TROSTEL, 
MRS. J. II. KIRI(PbTKICI<, AXD JIRS. C. F. IIHI?U'ICHAI~'ll, TKKSTEES 
OF CASTOX UIUUEI) SCHOOL DISTlIICT, v. THE BOARD O F  EUG- 
CATIOS O F  HATWOOD COUNTY, a BOIIY CORIWHATL ; G. C. PI,OTT, 
C H ~ I R V A S  H -4. 0SI;ORNE .nu J. H. HAYSIZS. A ~ E ~ I B L R ~ .  

(Filed 13 June, 1Xf;:l.) 

Schools and School Districts D c-Title to certain property not used for 
school purposes by enlarged district held to remain in county board. 

Whcre under the prorisions of K. C.  ('ode of 19'27 (Jlichie), see. 
5490(1 ) ,  several school districts have been included ill an eillarged dis- 
trict, and certain property in the former districts is not necessary to be 
used for school purposes in the enlarged district because of new consoli- 
dztecl schools therein, and the trustees of the enlarged district have not 
assumed any debt on such property: I l e ld ,  under the express provisio~is 
of the statute the title to such property remains in the county board of 
education, the statute providing that the  count^ board should e s w n t ~  n 
deed to the trustees of thc district for all school ~roper ty  i n  the tlistrict 
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"except property maintained by the county for other district purposes, the 
debt for which property has not been assumed by the new district," and 
the  provisions of the exception, being clear and ullambiguous, must be 
given effect. 

APPEAL by plaintiffs from X o o r e ,  J., heard at  Chambers 18 March. 
1931, at Robbinsville, Graham County. From HA~WOOD.  Affirmed. 

The judgment, based upon an agreed case, in the couri below, is as 
follows: "This cause coming on to be heard, and being heard before his 
Honor, Walter E. Moore, resident judge of the Twentieth Judicial Dis- 
trict, at  his Chambers in Robbinsville, Graham County, N. c., on 
18 March, 1931, and upon an agreed case, the same being submitted 
pursuant to section 626, C. S. of Korth Carolina; and it appearing to 
the court and the court finds as a fact from the case agreed that there 
is a real controversy between the plaintiffs and defendants which should 
be judicially determined, and the court further finds from the case 
agreed that the Canton Graded School District was originally a Special 
Charter District, and that the district was originally coterminous, with 
the corporate limits of the town of Canton, and that an election was 
held in  the territory now constituting the Canton Graded School Dis- 
trict, for the enlargement of said district and for the purpose of issuing 
bonds, and assuming certain bonded indebtedness of the or ginal Canton 
Graded School District and the indebtedness of the Patton District 
which is now included in the enlarged district, and that the election 
was duly carried and that the newly created and enlarged district 
assumed the indebtedness of the old Canton Special Charter District, 
and the indebtedness of the Patton District which is now embraced by 
the enlarged district, and that there was no indebtedness on the other 
district that are now included in the enlarged district, and that the 
trustees of the enlarged district issued bonds and erectlzd a Central 
High School building for said district, and two other buildings for the 
lower grades; and that the districts known as Austin's Chapel, Beaver- 
dam, North Hominy, Dutch Cove and Noah's Chapel were used for 
school purposes by the county until the end of the school year 1929- 
1930; and that the Thickety School property was used fcr school pur- 
poses up to and including the school year 1930-1931. And it further 
appearing to the court that the county board of education of Haywood 
County has already conveyed by deed to the trustees of C,inton Graded 
School District as enlarged, all the said property on wh ch is located 
any building now being used for school purposes in said enlarged dis- 
trict, but have not conveyed the property in controversy in this action. 
The court being of the opinion that under section 5490(1) of the Con- 
solidated Statutes that upon the consolidation and enlargement of said 
school district that the title to all the schooI property in said district, 
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both real and personal, that  was not used by the new district, remained 
the property of the county board of education of Haywood County, and 
that  the title to said property did not vest i n  the trustees of said new 
district. I t  is therefore considered, ordered and adjudged and decreed 
that  the schooI property real and personal described in the agreed case 
as  Thickety, Austin's Chapel, Bearerdam, North Hominy, Dutch Cove 
and Noah's Chapel, is the property of the board of education of Hay-  
wood County, and that  the said board of education of Haywood County 
has  the right and authority to sell and convey said land in  fee simple, 
and i t  is further ordered and adjudged that  the trustees of the new 
district have no interest in said property as described in  the agreed case. 
Tha t  the plaintiffs pay the cost of the action to be taxed by the clerk.'' 

The only exception and assignment of error is to the signing of the 
judgment. The  necessary facts will b~ considered in the opinion. 

S.  M.  Robinson f o ~  plaintif. 
Grover C.  Datvis for defendamf. 

CLARKSON, 5. The question involved in this appeal: Does the title to 
the school property owned by the board of education of Haywood County 
pass to the trustees of the New Enlarged Special School District under 
section 5490(1), N .  C. Code, 1927, Anno. (Michie), Public Laws 1924, 
ch. 131, sec. 12, when the district has been enlarged and the trustees of 
the said new district ha re  sufficient property turned over to it for its new 
school purpose and elect not to use the six pieces of property in con- 
troversy owned by the board of education of Haywood in said new 
district for school purposes as soon as said trustees could officially act 
as trustees of the said new district. Who owns the six lots of land 
described in the agreed case? We think the board of education of Hay-  
wood County. 
5. C. Code, 1927, dnno.  (Michie), sec. 5490(a), Public Laws N. C., 

1924, ch. 131, see. 1, is as follows: " I t  shnll be lawful to crcate school 
districts, whether the same be enlargements of existing school districts or 
not, in  the manner provided by this article." I n  subsequent sections thc 
procedure is provided for. I n  creating the new enlarged school district 
the statute has been complied with, but this controversy involves a con- 
struction of a section of the statute since the district has been created. 

The fee simple to the six pieces of land in  controversy is  i n  the board 
of education of Haywood County. The board of education has conveyed 
to the trustees of the new enlarged Special Charter School District all 
land necessary on which is located the new school buildings. The facts 
show that  the trustees of the new enlarged Special Charter School Dis- 
trict are not now using the six pieces of property in controversy, and 
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"do not deem i t  necessary to use said property hereafter for public 
school purposes." These six pieces before tho creation of' the new dis- 
trict were used for school purposes. 

The statute above mentioned (iUichie, supra, sec. 5-1-90(1), is as 
follows: "When the new district shall come into existence as herein- 
before provided, all school property, real and personal within the same, 
except p r o p r r f y  main fa ined  b y  fhe  county  for other than, district pur- 
poses, fhe  debt for zuhicl~ proper fy  has not been c~ssunml  b y  t h e  new 
district shall automaticallv Dass in the case of a new sl2ecial charter " A 

district to the board of trustees thereof, and in the case (of a local tax 
district, to the county board of education for the use of the district, but 
it shall nevertheless be the duty of all boards and bodie:; holding any 
such property to convey the same formally by deed and other proper 
conveyance and every such deed shall be prornptly recorded." 

Thc statute is not clear. and if the exce~t ion was not in i t  "except 
property maintained b y  the county  for other i h a n  district purposes, the 
debt for w l ~ i c k  proper fy  has not  been assumed b y  the new district," etc., 
there xould be no auestion that this statutorv trausfer could be made 
for another public purpose-the new enlarged Special Charter School 
District. Greensboro v. Simpson ,  188 K. C., 737. 

The new district has come into existence, and the boui-d of trustees 
of the new enlarged district have had all the land transferred to i t  
within the same by the board of education netded for its present school 
purposes, except the property in  controversy--some six pieces former 
school districts-that had theretofore been maintained by the county 
board of education, and is not now needed for the enli&ged Special 
Charter School District purposes. We think i t  remains the property 
of the board of education. The only assumption of debt was that of the 
Canton Suecial Charter District and the Patton Districbt. K o  debts 
were assumed by the new enlarged Special Charter School District on 
the six pieces of property in  controversy. Thc plaintiffs contend that 
the above construction would be unfair, to the new enlrrrged Special 
Charter School District, as i t  carried the burden, but does not get the 
benefits of the proceeds of the sale of these six pieces of property to aid 
in this consolidation, which i t  is the manifest intention oE the General 
Asscmbly to encourage. We  cannot construe the esception ambiguous 
and mcaningless, when a reasonable constructioii can be given i t ;  
although it may work a hardship. The judgment below is 

Affirmed. 
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(Filed 15 June, 1931.) 

1. Constitutional Law E &Provisions prohibiting impairment of obliga- 
tions of contract inclu.de all means for enforcement. 

The constitutional provisions against the impairment of tlic. obliga- 
tions of a contract inclucte all meam and awurances nvailahle for the en- 
forcement of the contract a t  the time of its e~ecnt ion.  and any unreason- 
a b l ~  alteration of tlie remedies available which enlarges, abridges, or in 
an) nmlncr changes the illtention of the parties is prohibited, but a 
statute that merely facilltntes tlie intention of the parties does not come 
nithill the constitutional ijrohibition State Const~tution, Art. I, see. 17, 
E'cden~l Con<titution, Art. I, sec. 10. 

2. Contracts B a-4eneral  laws in force at time of execution of contract 
become a part thereof. 

The geiieral laws of the State in force a t  the time of the  esecutiolr of 
a contract enter into and become a part thereof. 

3. Constitutional Law E b - Statutory provision for substitution of 
trustees in deals of trust is constitutional and valid. 

Where a deed of trust is executed after the effective date of C. S., 2583, 
providing for the removal and subst i tut io~~ of trustees in deeds of trust, 
the provisions of the statute enter into m ~ d  become a part of the con- 
tract, and n litter statute pro\-iding a more economical and expeditious 
procetlure for such substitution. so lulig as the rights of the parties, espe- 
cially those of the cest i i i  yn~c t rus t ,  are not injuriously aRected, does not 
viol:~tc the constitutiollal l~rovisions, and in this case a substitntior~ under 
the provisions of the act is upheld. 

4. Statutes A c-Retroactixe statutes are valid unless they impair obliga- 
tions of contract or disturb xestcd rights. 

Neither the State nor thc Federal Constitution prohibits the passage 
of retrospective or retroactive lams, as  distinguished from those that are 
cx post fncto, unless they impair the obligations of contracts or tlisturb 
~es te t l  rightq, slid no pcrson ha\ ally wstetl riqht in proccdnre 

APPELL by W. C. Dateman r t  nl. f r o m  Danirls,  J., a t  Apr i l  Term,  
1931, of ROBESOX. 

Civil action to  determine ra l id i ty  of removal a n d  substitution of 
trustee i n  deed of t rus t  under  the provisions of a recent act of the  
G ~ n r r a l  -Issenibl,y, Sena te  Bi l l  S o .  67, r a t i f i d  6 X a r c h ,  1931, ch. 78.  

This act  provides t h a t  in addition to other  existent r ights  and  reme- 

dies, "the holder and/or owner of all o r  a majori ty ,  i n  amount ,  of the 
indebtedness, notes, bonds, . . . secured by mortgages, deeds of 
t r u s t  . . . m a y  . . . subst i tute  a t rustee by  the  execution ( a n d  
regis trat ion)  of a paper -nr i t ing  ( to  be certified by the  clerk of t h e  
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Superior Court) whenever i t  shall appear that the trustee then named 
in such mortgage, deed of trust . . . has removed from the State, 
become incompetent to act . . . or has been declared a bank- 
rupt," etc. 

I t  is further provided by said act that whenever the right of substi- 
tution given therein "is exercised in respect to any deed of trust, mort- 
gage or other interest creating the lien which was executed prior to the 
ratification of this act," any person interested mag appeal from the 
findings of the clerk of the Superior Court where the rratter shall be 
heard de noco, with the further right of appeal to the Supreme Court. 

I t  is conceded that the provisions of this statute have been observed 
in the instant case; and that, if valid, the judgment is correct, as the 
facts bring it within its terms. 

The specific facts are that on 21 April, 1926, W. C. Bateman executed 
and delivered to the Chicamauga Trust Company, trustee, a deed of 
trust on certain lands in Robeson County, to secure a $1,000-note exe- 
cuted to The Prudential Insurance Company of America. 

The Chickamauga Trust Company was adjudged a bankrupt 20 De- 
cember, 1930, and is still in bankruptcy. Frank A. Nelson is its trustee 
in bankruptcy. 

On account of the bankruptcy of the said trustee, T. 'CV. Sterrett was 
duly substituted in its stead under the provisions of the act aforesaid. 
The appeal challenges the validity of this act as applicable to the 
present facts. 

W. C. Bateman, the trustor, and Frank A. Nelson, trustee in bank- 
ruptcy of Chicamauga Trust Company, and the Chicamauga Trust 
Company appeal, assigning errors. 

Vernon Townsend and H m r y  ,4. McKinnon for 11'. C.  Bateman,  ap- 
pelllant. 

David H.  Fuller for Chicamauga Trus t  Company and Frank A. 
Xelson, trustee in bankruptcy of Chicarnuup Trus t  Company,  ap- 
pellants. 

Varser, Lawrence & McIntyre ,  McLean & S f a c y  a ~ d  Junius J .  
Goodwin for T .  TY. Sterrett,  substituted trustee, and the  Prudential 
Insurance Company  of A m h c a ,  appellees. 

STACY, C. J. We have no hesitancy in holding that the act in ques- 
tion is not subject to successful challenge on the ground that it is a law 
'(impairing the obligation of contracts" within the meaning of the con- 
stitutional provisions on the subject. Art. I, see. 10, U. S. Const.; 
Art. I, see. 17, N. C. Const. This is the only point raised by the appeal. 

I n  the first place, the right of removal and substitution of trustees in 
deeds of trust existed at the time of the execution of the Bateman-Chicka- 
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mauga-Prudential deed of trust. C. S., 2583; McAfee v. Green, 143 
N. C., 411, 55 S. E., 828; Trust Co. v. Padgett, 194 N. C., 727, 140 
S. E., 714. 

True, the provisions of mortgages and deeds of trust are contractual. 
Mitclzell v. Shuford, 200 N. C., 321; Brown v. Jennings,.l8S N. C., 
155, 124 S. E., 150; Eubanks v. Becton, 158 K. C., 230, 73 S. E., 1009. 
And the obligation of a contract, within the meaning of the constitu- 
tional prohibition against impairment, includes all the means and 
assurances available for the enforcement of the contract at the time of 
its execution. Green v. Asheville, 199 N. C., 516, 154 S. E., 852; Barnes 
v. Barnes, 53 N. C., 366; Jones v. Crittenden, 4 N. C., 55; 6 R. C. L., 
324, et seq. But it is also true that the laws in force at the time of the 
execution of a contract enter into and become a part of the convention 
of the parties. T m t  Co. v. Hudson, 200 N. C., 688; House v. Parker, 
181 N. C., 40, 106 S. E., 137; M f g .  Co. v. Holladay, 178 N. C., 417, 100 
S. E., 597. 

As pertinent and illustrative of this principle may be instanced 
Clark v. Reyburn, 8 Wall., 322, where it was said that the remedy pro- 
vided by statute for the foreclosure of a mortgage, in existence at the 
time of its execution, enters into and becomes a part of the contract of 
the parties, and any change by legislative action, which substantially 
and materially affects this remedy to the injury of the mortgagee, is a 
law "impairing the obligation of contracts," within the meaning of the 
constitutional provision on the subject; and Brine v. Ins. Co., 96 U. S., 
627, where it was held that a statutory right of redemption, existent at 
the time of the making of a mortgage, enters into and becomes a part of 
its terms. See 6 R. C. L., 365, and cases there cited. 

With the right of removal and substitution of trustees in deeds of 
trust given by statute at the time of the execution of the instrument in 
question, which entered into and became a part of the agreement of the 
parties, we see no valid objection to a procedural change in the method 
provided for the enforcement of this right, so long as the rights of the 
parties, and especially those of the cestui que trust, are not injuriously 
affected thereby. 6 R. C. L., 356. "KO person can claim a vested right 
in any particular mode of procedure for the enforcement or defense of 
his rights." Martin v. Vanlaningha,m, 189 N. C., 656, 127 S. E., 695; 
Dunn v. Jones, 195 N. C., 354, 142 S. E., 320; Statesvlille v. Jenkins, 
199 N. C., 159, 154 S. E., 15. The 1931 act provides for registration, 
hearing, right of appeal, etc. 

I t  is recognized that any unreasonable alteration in the remedies 
afforded by the lex loci contractus at the time of the making of a con- 
tract is prohibited by the contract clause of the Constitution. Grem 1;. 
Biddle, 8 Wheat., 1. And a law which enlarges, abridges, or in any 
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inaililer changes the i i~tention of the parties, though professing only to 
rclgulate tlic remedy, necessarily impairs tlle obligation oi' the contract. 
S. u. Carcut, 13 Ricli. L. (S .  C.), 498, 91 ,Im. Dec., 245. Bu t  a statute 
which facilitates the intention of the parties neither impairs tlle obli- 
gation of tlle contract, nor divests vestrd rights. S a t .  S u r e t y  Co. v. 
. l r c l r i l c ~ f ~ i r a l  C'o., 226 U .  S., 276 ;  I h z r e  L'. 1lar1-is, 112 j\'. C., 473, 17  
S. E., 539. 

The law on tlie subject is very clearly statc'd by X r .  J u s f i c e  S ~ i a y n e  
i n  V o n  1lot)'mnn 2;. C i t y  of Quincy ,  4 TVall., 5 3 5 ,  as fol1011~: 

( ' I t  is  also settled that  the l a n s  ~vhic11 subsist a t  the t ~ m e  and place 
of the making of a contract, and where it is to be ptrformed, enter into 
and forin a part  of it, as if they were e x p r c d y  referred to or incor- 
porated i n  its terilis. This principle ,embraces those wllich affect its 
validity, construction, discharge, and enforcement. . . . Nothing 
can be more material to the ohligatiou than the nieans of enforcement. 
\5'itliout the rernedy the contract may, indeed, in the sense of the law, 
be said not to  exist, and its obligation to fall within the class of those 
nloral and social duties nhicli depend for their fulfilment ~vllolly upon 
the will of the individual. The  ideas of validity and r ~ m e d y  are in- 
separable, ant1 both arc parts of t h ~  obligatio~i, which is guaranteed by 
the Constitution against iiivasion. The obligation of a cmtrac t  'is the 
law which binds the parties to perform their agreement.' The  prohibi- 
tion has no reference to  the degree of impairment. The largest and 
least are alike forbidden . . . I t  is competent for the States to 
change the form of the remrdy, or  to modify i t  othermist, as they may 
see fit, provided no  substantial right secured by the contract is thereby 
impaired. K o  attempt has beeii made to fix definitely t h ~  line between 
alterations of tlle remedy, which are to be detmed legitimate, and those 
which, under the form of modifying the remedy, impair  substantial 
rights. Every case must be determined upon its own circumstances. 
Kllcilever the result last mentioned is produced the act is within the 
prohibition of the Constitutioi~, and to that  extent void. 

"The ol)ligation of a contract, i n  tlie colistitutional sensfl, is the means 
provided by law by which i t  call be enforced--by nhich  the parties can 
be obliged to perform it. Wllatever legislation lessens 11113 efficacy of 
these means impairs the obligation. I f  it  tend to postpone or retard 
the eriforcement of the contract, the obligation of tho latter is to that  
csteilt wealieaed." ,Ind see Louisiana v. A-ezu Orleans, 102 U.  S., 203; 
Seibert v. Lewis ,  132 U .  S., 284; I Iendrickson v. A p p e r s m ,  245 U .  S., 
106; 1T'illiams c. S u y d a m ,  6 Wall., 723, 18 L. Ed., 9G7. 

The result of the decisions on the subject is, that  a change in the 
statutory method of procedure for the enfo~.eem~iit  or 13xercise of an 
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existent right is  not prohibited by any constitutioi~al provision, unlcss 
the alteration or modification is so radical as to impair  the oblig a t '  ion 
of contracts or  to divest vested rights. 6 R. C. L., 356. 

The  primary purpose of the act in question is, not to enlarge the sub- 
stantive rights of the cestui p e  frust (though such rights are enurner- 
ated therein in greater detail), but to  provide a more expeditious and 
economical way for the removal and substitution of trustees in deed? 
of trust and other instruments. We are of opinion that  the act is valid 
as against the challenge leveled against it  in the instant proceeding. 

There is no provision in  the Fedcral or State Constitution which 
prohibits the passage of retroactive or retrospective laws, as distin- 
guished from those that  are ex post facfo, unless they impair the obliga- 
tion of contracts or disturb vested rights. dsh7ey 2,. B r o w n ,  198 N .  C., 
369, 151 S. E., 725; Slanback v. Bank, 197 N. C., 292, 148 S. E., 313. 

Affirmed. 

A. M A R T I N  v. G U I L F O R D  C O U S T T  ET AL. 

(Filed 15 June, 1931.) 

Taxation B d-Property purchased by World War veteran with money re- 
ceived from Federal Government is not exempt from taxation by 
the State. 

Where a veteran of the World War has rewired money as a benefit 
under the Federal statute, and has invested it in property ill this State 
subject to taxation, it does not fall within the intent and meaning of the 
Federal statnte excepting the benefit from State or Federal taxation 
(Title 38, U. S. C. A ) ,  and the ~ u e i t i o n  does not arise a s  to whether 
Congress has the power to exempt the benefit from taxation by the State, 
the statute not including within its intent property acquired by inre-t- 
ment of the money so received as a benefit. and the veteran having paid 
his taxes under protest is riot entitled to recover it in his action u~ider 
N C. Code, 1927 ((Rlichie) , 7880 (189). 

APPEAL by plaintiff from Fin ley ,  J., at  May Term, 1931, of GLTIL- 
FORD. Affirmed. 

This is an  action to recover of the defendants, Guilford County, and 
W. C. Coble, treasurer of said county, the sum of $23.77. 

T h e  said sum of money was paid by plaintiff to the sheriff of Guil- 
ford County as taxes levied by said county on property, real and per- 
sonal, owned by plaintiff, and assessed for taxation for the year 1930, 
under and pursuant to the laws of this State. 
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At the time said sum was paid by him, plaintiff notified the sheriff 
of Guilford County, in writing, that he paid the same under protest. 
Within thirty days thereafter, plaintiff made demand, in writing, on 
the defendant, treasurer of Guilford County, for the refund of said 
sum of money to him. Said sum was not refunded to plaintiff within 
ninety days after the date of said demand. Having thus vomplied with 
the provisions of C. S., 7880(189), plaintiff began this action in the 
court of a justice of the peace of Guilford County, for the recovery of 
said sum of $23.77. From the adverse judgmcmt of said court, plaintiff 
appealed to the Superior Court of Guilford County, where the action 
was tried, de novo, on a statement of facts agreed. These facts are sub- 
stantially as follows: 

Plaintiff and his wife, Bettie G. Martin, are the owners, as tenants 
by the entirety, of a certain lot of land, located in Guilford County. 
On 1 April, 1930, the said lot of land, with the improvements thereon, 
was assessed for taxation by Guilford County, under and pursuant to 
the laws of this State, at  $2,250. The tax levied by Guilford County, 
on said lot of land for the year 1930, mas $22.28. 

Plaintiff, a resident of Guilford County, is the owner cf an automo- 
bile. This automobile was assessed for taxation on 1 April, 1930, at 
$150. The tax levied by Guilford County on said automobile for the 
year 1930 was $1.49. 

The total amount of the taxes levied by Guilford County, on said 
lot of land and said automobile for the year 1930, at the rate uniformly 
levied by said county on all property, real and personal, iri said county, 
was $23.77. This sum was paid by plaintiff to the sheriff of Guilford 
County under protest. Plaintiff contended that said lot of land and 
said automobile, having been purchased and paid for by him, in part, 
with money received from the government of the Unitcd States, by 
virtue of the provisions of the acts of Congress, providing for the 
relief of veterans of the World War, were exempt from taxation by the 
State of North Carolina, or by any political subdivision of said State. 

Plaintiff is a veteran of the World War. He served as a soldier in 
the S r m y  of the United States, with the American Expeditionary 
Forces in France, and is included within the provisions c~f the acts of 
Congress for the relief of veterans of the World War. Froin May, 1925, 
to May, 1931, plaintiff received from the government of the United 
States, from time to time, sums of money paid to him by said govern- 
ment, under the provisions of the act of Congress for the relief of 
veterans of the World War, Parts 11, 111 and I V  of Title 38, U. S. 
C. A. Plaintiff applied these sums of money, or at least part of same, 
to the payment of the purchase price of said lot of land and of said 
automobile. 
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The provisions of the act of Congress, relied on by plaintiff in sup- 
port of his contention that said lot of land and said automobile are 
exempt from taxation by Guilford County, under the laws of this State, 
are as follows : 

"Assignability and czempt status of compensation, insurance and 
maintenance and suppwt allawances. The compensation, insurance, 
and maintenance and support allowa~ice payable under Parts 11, I11 
and IV,  respectively, shall not be assignable; shall not be subject to the 
claims of creditors of any person to whom an award is made under 
Parts 11, I11 or I V ;  and shall be exempt from all taxation. Such com- 
pensation, insurance and maintenance and support allowance shall be 
subject to any claims which the United States may have, under Parts 
11, 111, I V  and V, against the person on whose account the compensa- 
tion, insurance, or maintenance and support allowance is payable. 

The provisions of this section shall not be construed to prohibit the 
assignment by any person to whom converted insurance shall be payable 
under Par t  I11 of this chapter of his interest in such insurance to any 
other member of the permitted class of beneficiaries." Title 38, U. S. 
C. A., see. 454, 7 June, 1924, ch. 320, sees. 22, 43 Stat., 613. 

"Benefits exempt from seizure under process and taxation. No sum 
payable under this chapter to a veteran or his dependents, or to his 
estate, or to any beneficiary named under Par t  V of this chapter, no 
adjusted service certificate, and no proceeds of any loan made on such 
certificate, shall be subject to attachment, levy, or seizure under any 
legal or equitable process, or to National or State taxation." Title 38, 
U. S. C. A., sec. 618, 19 May, 1924, ch. 157, see. 308, 43 Stat., 125. 

Upon consideration of the contention of plaintiff on the facts agreed, 
the Eourt was of opinion that plaintiff is i o t  entitled to recover of the 
defendants the sum demanded.. 

From judgment in accordance with this opinion that plaintiff recover 
nothing of the defendants by this action, plaintiff appealed to the 
Supreme Court. 

Austin. & Turner for plaintif. 
B .  L. Penf?.ess, D. Nczcfon Farnell, Jr.,  and Frazier & Frazier for 

defendants. 

CONNOR, J. The question of law presented for decision by this 
appeal is whether property, real or personal, located in this State, and 
otherwise subject to taxation under its laws, is exempt from such taxa- 
tion under the laws of the United States, because said property is 
owned by a veteran of the World War, who purchased and paid for the 
same with money paid to him by the government of the United States, 
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under the provisioi~s of the act of Congress for tlie relief of veterans 
of the World War .  The decision of this questiou ill\ olves primarily, a 
construction of the provisions of said act found in sections 454 arid 
615 of Titlc 35, C. S. C. A. TYhetlier Congress has the power, under 
the Constitution of the United States, express or implied, to cxempt 
property in this State from taxation under its laws, nted not be dis- 
cussed or decided, if these sections, properly construed, do not show that  
Congress had the purpose or i n t m t  to exempt such property from tasa- 
tion under the laws of this S ta te  by the enactment of said sectioiis. 

This quostion x i s  considered and decided I)y tlie Snprmie  Court of 
Kansas in  State P.L. rel. S n ~ i f h ,  Afly.-Gen., v. Board of Commissioners of 
Sharmee Pounfy, decided on 10 January ,  1931, 29-1- Pac., 915. I n  that  
case i t  was held that  corporate securities held by the gu:irdian of the 
minor children of a deceased veteran of the World TITar, a: assets of the 
estate of his wards, are not exempt from taxation under tl-e laws of the 
State of Kansas, because they were purchased and paid for by said 
guardian nit l i  nioney paid to him by the government of the United 
States on account of a certificate of war-risk insurancc issued to ant1 
held by the father of his wards a t  his death. I n  the opinion in that  
case it is  said:  "We conclude that  the intervention of a guardian does not 
leave tlie pension funds still iii the hands of thc gorernment so that  they 
are still 'payable' or 'due' the wart1 as expressed by 35 U. S .  C. A, 
section 454, so as to exempt them from assignment, execution or taxes, 
but, when paid to thc guardian, the title and possession have both 
passed from the goveriiment, and they are no longer 'payable,' and 
coilsequeiitly not entitled to any exemption from taxes under section 
454." 38 U. S. C. ,I., section 618, provided that  "no sum payable under 
this chapter to a veteran or his dependents . . . shall bc subject to 
Sa t iona l  or State taxation." A f t c ~  the "sum payable," l ~ a s  been paid 
to the veteran or his dependents, and invested in property, real or per- 
sonal, otherwise subject to Sta te  taxation, the exemption provided for 
ill section 618, is no longer applicable. 

I n  tlie instant case thc sun1 of money which was payable to plaintiff 
as a rcteran of the World War ,  undcr the act of Congress, as compensa- 
tion, insurancc and maintenance and support allowance, l ~ a s  been paid 
to h im;  he has acquired full and unrestricted title to  the money, free 
from any control over the same by the go~ernmen t  of tlw United States; 
he has invested it, as he  had a right to do, in the purcha:,e of a lot of 
land and an  automobile, which are subject to taxation by Guilford 
County, under the laws of this State. 

We think i t  clear that  by the enactment of sections 454 and 618, of 
Titlc 38 U. S. C. ,I., Congress has not undertaken to exercise any con- 
trol over the property, real or personal, now owned by the plaintiff, and 
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that  said property is  not exempt from taxation by Guilford County, 
under the laws of this State, applicable to said property as well as to 
all other property in said county. 

There is no error in the judgment. Plaintiff having paid the taxes 
lawfully leried on his  property, is not entitled to recover of the de- 
fendants the sum so paid. The judgment is 

Affirmed. 

(Filed 1.5 Jmie, 1931.) 

(Vor digest see M u r t ~  v. Gutlford C o u ~ z t ~ ,  an te ,  63.) 

&PEAL by plaintiff from Finley, J., at  May Term, 1931, of GI-IL- 
FORD. Affirmed. 

This is  an action to recover of the defendants, Guilford County and 
TV. C. Coble, treasurer of said county, the sum of $18.07. 

The said sum of money was paid by the plaintiff to the sheriff of 
Guilford County as taxes levied on property, real and personal, owned 
by plaintiff, and assessed for taxation for the year 1930, under and pur- 
suant to the laws of this State. 

This action mas begun in  the court of a justice of the peace of Guil- 
ford County, after plaintiff had fully complied with the prorisions of 
C. S., 7860(189). From the adrerse judgment of said court, plaintiff 
appealed to the Superior Court of Guilford County, where the action 
n a s  tried, de  noco, on a statement of facts agreed. 

Plaintiff contended that  the property, real and personal, owned by 
him, and assessed for taxation under the laws of this State, was exempt 
from such taxation, under the lax-s of the Ui~i ted  States, for the reason 
that  he is a veteran of the TT'orld War,  and that  said property was 
purchased and paid for with money paid to him by the government of 
the United States, under the prorisions of the act of Congress for the 
relief of reteraiis of the TT'orld War .  

The court was of opinion that  this contention mas not well founded. 
From judgment that plaintiff recover nothing of the defendants by 

this action, plaintiff appealed to the Supreme Court. 

Austin d Turner for plaintif. 
B. L. Fentress, D. Xezcton Farnell, Jr., and Frazier & Frazier for 

defendants. 
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CORNOR, J .  The question of law presented for decision by this appeal 
has been this day decided in Martin v. Guilfortd ("ounty, an te ,  63. The de- 
cision of this question involves, primarily, a construction of the pro- 
~ i s i o n s  of the act of Congress for the relief of veterans of the World 
W a r  found in sections 454 and 618, of Title 38, U. S. C. .I. I n  accord- 
ance with our decision in X a r t i n  1 , .  Guilford C o m f y ,  su / I ra ,  the judg- 
ment is 

Affirmed. 

\V. C. MAKTIN v. SWAIN COUK'lY. 

(Filed 15 June, 19.31.) 

Sheriffs B +Sheriff collecting taxes on Axed salary is entitled to monthly 
payments thereof from beginning of fiscal year to end of his term. 

Where a sheriff is paid a fixed amount a year for the collection of 
taxes, the amount payable in equal montl~ly installments, and he receives 
the tax books in October, and fails to succeed himself and goes out of 
office the following December, the tax books being turned over to his suc- 
cessor under court order: Held, he is entitled to receive payment of the 
"monthly installments" of the salary for so much of the fiscal year as 
intervened between its beginning on 1 July :~nd the date he went out of 
ofice. N. C. Code, 1927 (Michie), secs. 7692, l3%(53), 1334(46), 
1334 (50) .  

APPEAL by defendant from NacRae ,  Special Judge, a t  October-No- 
vember Term, 1930, of SWAIN. Error .  

Moody & Hall  fov appellamt. 
Alley & Alley and Edwards & Lmtheru~ood for appellse. 

ADAMS, J. The  plaintiff brought suit for $3,250 alleged to be due by 
the defendant for his services as tax collector of Swain County. H e  
was elected sheriff of the county in  November, 1926, for a term of two 
years, and was inducted into office on the first Monday in December. 
H e  alleged in  his complaint that  in October, 1927, he became tax col- 
lector by virtue of his office, gave his bond, collected taxei3, and received 
$3,250 as his salary. At the tr ial  he testified that  in  Oci;ober, 1928, he 
executed another official bond and received from the defendant the tax 
books for the ensuing year. H e  was succeeded in  office by S. R. Patter- 
son, who, after his election in  November, took the officid oath on the 
first Monday in  December, 1928, and executed his bond, which was 
accepted by the board of commissioners. On 22 December the commis- 
sioners caused the plaintiff to be served with a written request that he 
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deliver to them the tax lists and receipt books in  his hands and account 
for the taxes he had collected. Upon his refusal to comply, the board 
of commissioners, together with S. R. Patterson, applied to the Supe- 
rior Court for a mandamus to compel him to deliver the books as re- 
quested, and in that proceeding it was adjudged that the defendant 
(plaintiff in this action) turn over and deliver to the plaintiffs therein 
the tax lists, books, and documents in  his possession; and on appeal to 
this Court the judgment was affirmed. Ferguson v. Martin, 197 N. C., 
301. The plaintiff thereupon complied with the notice and afterwards 
instituted the present action. 

The fiscal year of the State government closes on 30 June (Code, 
1927, see. 7692), and for the counties the fiscal year begins on 1 July  
and ends on 30 June. Code, 1927, see. 1334(53). The fiscal year of 
1926 ended on the last day of June,  1921; that  of 1927, on the last day 
of June,  1928; and that of 1928, on the last day of June,  1929. I t  is 
contemplated that the tax collecting officer shall get the tax lists on the 
first Monday in October and on the first Monday in the following July,  
according to the general law, and on the first day of the following May, 
according to the local law, make settlement for all taxes due the county. 
Code, 1927, secs. 1334(46), 1334(50) ; P .  L. Laws 1919, ch. 134. 

Previously to the first Monday in December, 1926, the tax list had 
been delivered to the plaintiff's predecessor, and the plaintiff renounces 
any claim for services for collecting the taxes of that fiscal year. He 
said the first two years he served do not concern this controversy. In-  
deed, he said in his complaint that he became tax collector "about the 
month of October, 1927." H e  collected the taxes for that fiscal year 
and received his stipulated salary. H e  alleged that he colitinued the 
collection for the year 1928 and for this year was entitled to the same 
amount, which the defendant refused to pay. 

Hi s  allegations are borne out by his testimony: "I did not collect the 
1926 taxes. I was paid the sum of $3,250 in full for collecting the 
1927 taxes. I never made settlement with the commissioners in July, 
1928, in full for the 1927 taxes. I never got the tax books for the 1928 
taxes until some time in October. . . . I claim the commissioners 
are due me my  full  salary for the year 1928. I went out of office on 
the first Monday in December, 1928. . . . I claim for my whole 
year's work, the year 1928, for collecting the 1928 taxes.'' 

The plaintiff contends, then, that  for the year 1927 he was paid a 
salary of $3,250, and that  for the year 1928 (January-December) he 
was entitled to a like salary, which has not been paid. The trial judge 
seems to have approved this position, as appears from the following 
instruction to the jury:  "If you believe the evidence in this case, that 
is, all of the evidence-the evidence offered by the plaintiff and the 
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evidence offered by the defendant, and find the facts to be as testified 
by the witnesses, you will answer the issue Yes, $3,250." the 
issue being, "Is the defendant indebted to the plaintiff, and if so, in 
what amount 2" 

Whether this instruction is  correct depends upon the interpretation 
of two statutes. An act applicable to Swain County contains this pro- 
 isi ion: "The sheriff shall receive for his serrices as sheriff the fees of 
his office, and for his services as tax collector he shall receive three 
thousand two hundred and fifty dollars per annum, pa3able in  equal 
monthly installments." Public-Local Laws 1925, ch. 329. At the ses- 
sion of 1927 the General Assembly enacted a statute pro7;iding for the 
collection of taxes and repealing all laws and clauses of laws in conflict 
with it. Laws 1927, ch. 213, Code, 1927, see. 1334(51). Section 7 
provides: "If any sheriff, or tax collector, to whom the tax list and 
receipt books shall be delivered on the first Monday in  October, shall 
fai l  to succeed himself as such officer on the first Monday in  December 
of any year, he shall make a full and complete settlement of such taxes 
as he may have collected on or before the first Monday in December, at  
which his term of office may expire and the tax list and receipt books 
shall be delivered to his successor, who shall i n  his settlement be 
credited with the amount for which settlement was mrtde with such 
officer whose term expired." This section further provides that if the 
outgoing sheriff was to be paid fees or cornmissions based upon the 
collections made he should yet proceed to collect the taxell due for such 
yeas. 

With respect to a sheriff or tax collector who is paid a salary for the 
collection of taxes, the effect of the statute is to end his services in  this 
capacity when his successor qualifies on the first Monday in December. 
Ferguson v. Martin, supra. The plaintiff admitted that he went out of 
office on the first Xonday in December, 1928. 

I t  follows from what has been said that the specific question is 
whether the period for which the plaintiff's salary wat3 payable was 
the calendar year or the fiscal year. The word "year" generally im- 
ports a calendar year. C. S., 3949. I t  is not so, however, when other- 
wise expressed. 

I t  has been the policy of the courts, unless controlled by special legis- 
lation, to refer the collection of taxes to the fiscal year. Although the 
plaintiff qualified as sheriff on the first Monday in  December, 1926, his 
predecessor collected the taxes for the fiscal year ending 30 June,  1927. 
This was in  accord with previous decisions of this Court. I n  Commis- 
sioners v. Bain, 173 N. C., 377, i t  was said:  "It  has been the custom in 
this State for the retiring sheriff to collect the taxes due on tax lists 
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already in his hands, and this custom has the sanction of numerous 
judicial decisions." The decisions cited in the opinion sustain the posi- 
tion that  a sheriff who is elected for the first time ordinarily has noth- 
ing to do with a tax list issued to a preceding officer; that the fiscal 
authority of a tax collector is not necessarily incident to the office of 
sheriff, and that  his responsibility begins when he receives the tax list 
for collection. 

The  first fiscal year of the plaintiff's incumbency extended from the 
first day of July,  1927, to the last day of June, 1928. For  this year his 
salary was paid. The second fiscal year began on the first day of July,  
1928. The plaintiff went out of office on the first Monday in December, 
and as his salary was payable in equal monthly installments and the 
tax list for  1928 went into his hands, he had a right each month to 
demand payment of a "monthly installment'' of the salary for so much 
of the fiscal year as interreued between the first day of Ju ly ,  1928, and 
the time he went out of office. Upon the undisputed facts he is entitled 
to judgment for this sum, but not the amount for which he brought suit. 

Error.  

F R I C K  COJIPANT a m  H. W. SCOTT,  TRUSTEE, T'. I). G. S H I X T O S  

Trial G +Verdict in this case held contradictory, and defendant was en- 
titled to a new trial. 

In an action on a note gireii for the ~u rc l~n-e  price of an enqine the 
defendant pleaded a counterc.lain1, with snl~portinq e~ideace, as to frnuclu- 
lent representations inducing the purchase, the jury answered the iqsue 
as to fraudulent reprcsentatioiis in the negative, but in allother issue 
assessed danmgec; against the plaintiff for such fraudulent representa- 
tions : Held, tlle verdict is conflicting, and the instructions failing to point 
out the co~~nection between the issues, and it being apparent that the 
jury was confused, a new trial is anarcled on n1)peal. 

APPEAL by defendant from X a c R a e ,  Spec ia l  Judge, a t  September 
Term, 1930, of CLAY. 

This is an  action for judgment on promissory notes executed for the 
purchase of an  engine and secured by a deed of trust on personal prop- 
erty. A former appeal mas reported in 197 N. C., 296. 

At the commencement of the action there were three defendants, but 
the cowt  dismissed the action as to J. G. Shelton and as to 0. L. 
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Sheltou the plaintiff took a voluntary nonsuit. The rerdict which fol- 
c ion : lows sufficiently shows the nature of the t '  

1. In  what sum, if any, are the defendants, as partners, indebted to 
the plaintiff, Frick Company, by reason of the notes sued upon? An- 
swer : No. 

2. I n  what sum, if any, are the defendants, as partners indebted to 
plaintiff by reason of their failure to deliver the Case engine at  Murphy, 
K. C. ? Answer : 

3. I f  the defendants are not indebted to Frick Company as partners 
by reason of the notes sued on, in what sum, if any, is defendant, D. G. 
Shelton, indebted to Frick Company on said notes? Ansner : Yes, $800 
and interest from 8-27-1927. 

4. I f  the defendants are not indebted to Frick Company, as partners, 
by reason of their failure to deliver said Case engine at  Murphy, N. C., 
iu what sum, if any, is D. G. Shelton indebted to Frick Company for 
said reason? Answer: Yes, $40. 

5 .  What mas the value of the Russell engine and boiler a t  the time 
the same was taken by the sheriff in claim and delivery and retained by 
the defendant upon giving bond required? Answer: $700 (by consent). 

6. What was the value of the other machinery and material set out 
in the deed of trust, and retained by defendant, after the same had been 
seized by the sheriff at  the time D. G. Shelton executed the statutory 
bond ? Answer : $200 (by consent). 

7 .  Did the plaintiff, Frick Company, falsely and fraudulently repre- 
sent to the defendant, I). G. Shelton, or his agents, that the said Russell 
engine and boiler was a 25-horse power engine in  first-class working 
condition ? Answer : No. 
8. I f  so, was said defendant induced to enter into the contract and 

buy said engine and boiler and exwutc said notes and deed of trust by 
said false and frauduler~t representations of plaintiff, Frick Company? 
Alnswer : 

9. What general damages, if any, has the defendant, I). G. Shelton, 
sustained by reason of said false and fraudulent representations on the 
part  of plaintiff, Frick Conipany? Answer: $200. 

10. What special damages, if any, is the defendaut, I). G. Sheltoli, 
entitled to recover of plaintiff, Frick Company, on account of said false 
and fraudulent representations on the part  of said plaintiff? Answer : 
Kone. 

11. I s  the plaintiff, H. W. Scott, trustee, entitled to the possessiorl of 
said Russell engine and boiler and other machinery and material re- 
fcrred to in  said deed of t rus t?  Answer: 

The trial court adjudged upon the verdict that  the plaintiff recoyer 
of the defendant and his surety the sum of $800 with interest at 6 per 



N. C.] SPRING TERM, 1931. 7 3 

cent from 27 August, 1927, and the additional sum of $40; that the 
defendant recover nothing on his counterclaim, and that he forthwith 
give up the personal property for foreclosure of the deed of trust; and 
in default thereof that the plaintiff recover of the defendant's surety, etc. 

The defendant excepted upon assigned error and appealed. 

Frank S. Hill and Thomas J .  Hill for plaintiffs. 
J .  B. Gray a,nd Moody & Moody f o ~  defendant. 

ADAMS, J. The appellant's brief contains several assignments of 
error, only two of which, in our view of the case, we need consider. These 
two involve the single question whether there is such inconsistency in 
the jury's response to the seventh and ninth issues as to require a new 
trial. The issues complained of relate to false representations alleged 
to have been made by the Frick Company and to consequent damages 
sustained by the defendant. 

I n  their answer the original defendants pleaded by may of defense 
the alleged false representation that the engine purchased of the Frick 
Company was a 25-horse power engine in first-class working condition. 
This is the explicit question presented to the jury in the serenth issue. 
Upon instructions which were clear and definite, the jury answered the 
issue in the negative, absolving the Frick Company from the imputation 
of fraud. The ninth issue has reference to the general damages which 
the defendant sustained by reason of the "said false and fraudulent 
representations on the part of the plaintiff, Frick Company," and the 
jury assessed the damages at  two hundred dollars. The appellant com- 
plains because this amount was not allowed him in the judgment. 

I f  his Honor had instructed the jury to answer the nillth issue "None" 
or "Nothing," if they answered the seventh issue "No," and had said 
no more, the present assignments of error would hare had no merit; but 
we do not find such an instruction in the record. On the contrary, we 
find the following instructions gircn with respect to the ninth issue: 
"Before you would he justified in finding the defendant is entitled to 
recover any general damages sustained, it is necessary for you to find 
such damages were sustained by reason of the false and fraudulent rep- 
resentation of the plaintiff. I f  you do not find by the greater weight of 
the evidence that there was a false and fraudulent representation, then 
the court charges you that you would answer the ninth issue Nothing. 
On the other hand, if you should find there were false and fraudulent 
representations made on the part of the plaintiff, Frick Company, to the 
defendant, and that those representations contained all of the four mate- 
rial elements of fraud, as I have defined them to you, and that by reason 
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Fxrcr; Co. v. QHELTOS. 

of such false and fraudulent rer~resentations the defendant suff~rcd  
general damages, then the court ? h a r p s  tlie defendant nil1 be entitled 
to recorer of the plaintiff tlic difference between the actual raluc of the 
Russcll engine as deli~-rrt~d to the plaintiff and its value as falsely repre- 
wilted by the plaintiff to he." 

There is nothing in the ins t r~~ct io i i s  shoviug the interrelation of the 
screnth and niiith issues; and as the jurv anarded damages in a n m e r  - 

to the latter, the reasonable conclusion is tlicv would not have done so 
had they not understood tlie illstructions set k t  to be applicable to the 
niiith issue arid to  be indepeiideiit of the serenth. That  the jury was 
confused seems to be supported by an  inquiry they made in reference to 
tlie ninth issue "after deliberating for some time" : "JTe want to  ask if " 
we can give any amount of damages we want to?" 

Tho appellant's assignments may be upheld on the prinviple stated in 
B o t f o m s  I:. R. R., 109 S. C., 72. I t  is not clear that  the jury compre- 
lieiidcd the i~istructions relating to the serenth arid ninth issues; indeed. 

u 

apparently they were misled. Where a verdict is so ixonsistent  or 
indefinite that  tlie court caunot determine what judgment sliould be 
rei~dercd ill fa \or  of a given party, or  wllich of the partie:, is trititled to 
judgment, it  must be set aside and a 11(v tr ial  award~.d. Crews v. 
('ri'u S, 64 S. C., 336; l lIi fcllt l l  1 , .  l!r.oz,'n, SS Ar. C., 136; Il?um-enfine 7,. 

R. R., 92 N. C., 638; Morrison v. Il'afson, 95 N. C., 479; Porter  1.. 
R. R., 97 N. C . ,  66; Al len  u.  Sa l l inpr ,  105 K. C., 333. 

Uiider the illstructions given on tlie serenth issue the jury found 
there was no f r aud ;  u~ idc r  other instructions mliich apparently they 
regarded as applicable only to the ninth ISSUP, the jury fou~lcl tlirre was 
fraud. The  t n o  findings are inconsistent and rcpugiiant 

I11 support of the verdict the plaintiff cites N u l c r  c. IZ. R., 118 K. C., 
1015, and X c R o y  v. Cravrn ,  198 N. C., $80. These were mses in which 
the plaintiff brought suit for  damages, tlie issue of ~iegligence being 
answered against tlie defendant, tlie issue of contributcry negligence 
against the plaintiff, and damages being assmed. 13ut in these cases 
there was no repugnancy in  the answers of the first and second ismes; 
the fact that  the defendant was negligent did not imply that  tlie plain- 
tiff was not negligent. The defentlant prevailed because tlie plaintiff 
was not entitled to damages resulting from his on11 neglig,ence. 

S e w  trial. 
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W. G. BTEKS, ADMIXISTRATOR OF \\'ILLIBM l'RICE, v. BOICE HBILD- 
IYOOD COJIPANP A X D  W. H. STOUGHTOX. 

(Filed 15 June, 1931.) 

1. Master and Servant C c-Ejidence of habitual violation of rule by em- 
ployees held properly submitted to jury on question of its abrogation. 

Where there is a rule for the protection of the employees of a logging 
road requiring them to apply the brakes on tlie rear of the car to prwe~i t  
their being run over and injured by the car in tlie evelit they are throw1 
therefrom, and a violation of this rule proximately causes an injury, tlie 
emr~loyer is not liable, but vhere there is evidence that the rule had been 
opelily, coastantly arid habitually violated for so lung a time that the 
employer ill tlie exercise of ordinary care and diligence lrnew or should 
have k~io\vn thereof, it should be submitted to the jury on the questiou 
of wlietlier the rule had been waived or abrogated. 

2. Master and Scrrant C -In action under C. S., 3467, against logging 
road contributory negligence is not a complete bar to recovery. 

The contributory negligence of an employee of a steam luggiug road 
will riot completely bar a recovery when the negligence of tlie defe~idalit 
is a prosimate cause of tlie injury. U. S., 2-16:. 

3. Death B d-Instruction as to damages recoverable in action for wrong- 
ful death held correct. 

The rule for damages recoverable for a wro~igful death was correctly 
give11 in the instructions in this case. W a r d  c.  1L. LC., 161 S .  C., 179; 
I'ickctt v. IL. I{., 117 K. C . ,  616. 

CIVIL ACTION, before Bamhill, J., at  September Term, 1930, of 
HAY WOOD. 

William Pr ice  was killed on 8 Uay ,  1939, and the plaintiff as the 
administrator of his estate, brings this action to recorer damages for 
the wrongful death of his intestate. P r io r  to  the date of his death 
%Tilliam Price had been working for the defendant on a logging road 
which the defendant operated for the purpose of hauling logs from the 
mountains to  the mill. I n  addition to acting as foreman on a logging 
engine, the intestate also helped in  switching and braking operations. 
The  manner of his death as detailed by an  eye witness was substan- 
tially as follows: "The morning William Price lost his life they set a 
car upoil the sidetrack and Steve XcLaughliii pulled i t  with his engine 
and Bill Pr ice  tied up  the brakes on those. He went to the front end 
of the car and tied up the brakes. B y  tying up the brakes I mean, brake 
it, which holds the car, putting the brakes on and tightening it up. 
I couldn't describe the brake to the jury exactly; the chain winds around 
a spool, and the spool is  between two bars a t  the top of the car. This 
car was a skeleton narroT::-gauge car. . . . The tie bars go across 
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and the bolt that ties the brake is behind the tie bars. The engineer 
placed this car on the main line track, and then the engirle was discon- 
nected with this car. The engine mas over to the left on another track, 
and the purpose of leaving the car there and putting the engine on the 
sidetrack was in order to drop it and get it behind the engine. Where 
this car was left it was about six per cent grade, I suppose. I didn't 
see William Price put on the brake, but after the engine was discon- 
nected and put over on the sidetrack I saw William Pricch go on top of 
the car and release the brake. When you release the brakc, you knock it 
off with a jim crow; that is what they use to tie i t  up and to release it. 
. . . Price walked up and knocked the brake off; the brake is held 
by a catch. There is a cog wheel and you knock that catch out and the 
brake flies off. Price stepped up on the car to knock the ratchet loose, 
and he went to the usual and ordinary place where brakemen go to on 
that kind of car to release it. After he released it he tried to tightell 
it up and the car started as soon as he knocked the brake off; the car 
got pretty fast, twenty miles an hour, I guess. I saw Price try to tie 
the brake and it fouled him. . . . There is a wheel at  the top of the 
brake and the jim crow is a piece of iron, and i t  fits down in the spokes 
of the wheel. When lie pulled it he was pulling i t  toward his body 
and the jim crow released all at  once before he fell off. . . . Imme- 
diately after Mr. Price's death I went to the car and found the rod 
fouled against the cross bar. The brake rod fouled against the tie bar, 
and by 'fouled' I mean, dropped behind it. . . . The reason the 
rod fouled was i t  was too short, and the man operating the jim crow, 
trying to release or put on the brake when that is fouled behind the 
cross rod can't pull it up there. When the rod is fouled and you go to 
pull it, i t  will move. I saw him pulling against the crank, and when he 
pulled against it, it released all at  once and pitched him off. . . . 
When I got to him he was dead. . . . The car Price was working 
on was No. 24. I saw the car he was working on every day, and after 
William Price was killed we looked at the wheels and some of them 
were a little flat. From the time the brakes were released up to the 
time he fell off the car run about 50 yards with him, a r d  the car was 
bouncing. . . . I t  was not the rule of the company there to brake 
only from the rear of the car;  I never heard that rule proclaimed by 
Colonel Stoughton or others, and nobody ever told me about it. The 
rule was to tighten up either brake you come to first. . . . I used 
the first brake I came to, and from time to time I would brake from 
the front of the car when Colonel Stoughton and Mr. Boice and other 
officers of the company would be present. Xo official 0.1 the company 
ever told me not to brake from the front end of the car." 
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The defendant offered many witnesses and much evidence to the 
effect that  the company had promulgated a rule that  a brakeman should 
brake from the rear of the car so that  if he was thrown off his body 
would not be in frout of the moving cars. There was evidence that the 
deceased himself had been instructed not to brake from the front of the 
car. There was also positive testimony from numerous witnesses for 
the defendant that  there was no defect i n  the brake or the wheel. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury and answered in favor of plaintiff. The  jury awarded 
damages in the sum of $7,250. From judgment upon the verdict, the 
defendant appealed. 

Xorgun, Wa7d d Sfumey for plaintif. 
Qzcem ct: Alley and Alley ct: ,411e~ for drfenduni. 

BROODER., J. The first group of except io~~s  relates to evidence to the 
effect that  the rules requiring brakemen to brake from the front of the 
car had been violated by employees othrr than the deceased. The evi- 
dence for the defendant, coming from numerous witn~sses, tended to show 
that the rules of the companyprescribed that  a brakeman should brake 
from the rear of the car, and that William Price, in open riolation of 
the rule, undertook to brake from the front of the car, and that  such 
violation of the rule was the proximate cause of his death. The evidence 
for plaintiff tended to show that  110 such rule had been promulgated, and 
if such rule had been prescribed, it had been so openly and frequently 
violated as to work an abrogation or revocation thereof. 

Any reasonable arid proper rule, designed for the protection of an 
employee in performing his duties, mill bar recovery provided such rule 
is alive and in forcfl, and such violation was the proximate cause of 
the injury. Riles 7;. R. R., 139 N. C., 528; Boney v. R. R., 155 N. C., 
95; Fry 7;. Utdifies Co., 183 N. C., 281; Ilayes I ? .  Creamery, 195 
N.  C., 113. But if such rule has been openly, constantly and habitually 
violated far  such length of time that  the rmployer in  the exercise of 
ordinary care and diligence knew or should have known of such habitual 
nonobservance, then ;he rule is deemed to be waived or abrogated. - 
Hence, the evidence objected t o  was competent upon the vital question 
as to whether the rule in controversy was alive and in force. 

Another group of exceptions relates to the ruling of the trial judge in 
instructing the jury that  contributory negligence, if any, of plaintiff's 
intestate was not a complete defense and bar to recovery under our 
statute. C. S., 3467, has been construed in many decisions of this 
Court. McKinish v.  h m b e r  Co., 191 N .  C., 836; Stewart v. Lumber 
Co., 193 N .  C., 138; Jones v. R. R., 194 N. C., 227 ;  Hazukins v. Lum- 
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bcr Co., 198 K. C., 475. -111 examination of the charge to the jury dis- 
closes that  the tr ial  judge correctly applied the law as set forth in the 
. . .  
decis~ons. 

Another group of exceptions relates to the charge of the tr ial  judge 
upon the question of damages. The record discloses that  the trial 
judge applied the law as  announced in 1T'ard v. R. R., 161 IT. C., 179, 
and in Pickeft  v. R. R., I17 N .  C., 616. 

Thr re  was exception to the failure of the tr ial  judge to sustain the 
motion of nonsuit. Obviously, this ruling was correct. There are cer- 
tain other exceptions in  the record, but none of them are sufficient to 
ol-erthrow the judgment. Indeed, a careful perusal of the record dis- 
closes that  the merits of the case rest upon a n  issue of fact upon which 
the evidence was conflicting and irreconcilable. Hence, the verdict of - 
the jury determines the rights of the parties. 

No error. 

JEFFERSOS STASDAIID TJFE ISSURASCE COJIPANY r GORDOS H. 
UUCRSER. JAMES BUCRNER, GEORGE 1'. BUCKXER, HEIRS AT 

1 . 4 ~  OF ASSA I<. BUCI iSER,  DECEASED, H. E. SHUFORD, TRUSTEE; 
T. B. SUhlNER, IY. E. SHUFORD, FRAXK COXE A N D  C. S. I'ESLAKD, 
ADJ~ISISTK.~TOI~ O F  T H E  ]':STATE O F  A;\rTN*% I<. BUCI(T\'E1I, DECEASED. 

(Filed 15 Julie, 1031.) 

E\ecutors and Administrators D g-In this CRSe held: demurrer to com- 
~)lrlint in action to set aside deed to heirs was properl) granted. 

Altliougli a conveyance by the heirs a t  law within two vears from the 
qn:~litic;ction of the atlministr;ttor of the estate is voidable as to creditors 
of the estatr. C. S ,  70, an administrator does not hare the power to 
clinrge tlie estnte with liability created by him on matters, wliolly occur- 
ring after the death of tlie testator, and, upo11 a sale of lnntls of the estate 
to make asiets for the paymelit of debts, he lnny not exclinige land with 
the purcli:~ser :~ntl assniue, as administrwtor. 21 nlortgage debt 011 the lands 
conreyed to liin~ by the ~urclmcel., nor may the clerk allgrove such an 
escolu~lii.c~, C 8.. cli. 1. n i ~ l  where the mortgagee of the purchaser from 
the atlininistrntor seeks to set aside 2 1  conyeyance to the lleirs at law by 
the ndxuiiiistrator on other 1:uicls received in the e~change and convejed 
to the heirs at law and conveyed by them to a third person, a judgment 
sl~staining n demurrer to the coml~laint is affirmed. 

, ~ P P E B L  by plaintiff from , ~ l c ~ ~ ~ o y ,  J., at April  Term, 1931, of 
B r ~ s c o x ~ ~ .  Affirmed. 

The  facts-briefly: Anna K. Buckner died leaving about $500 in 
personal property and certain land in T e s t  lshevil le ( row a part  of 
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Asherille) h ~ a x i l y  encnmbcred. The total indebtedness of the estate 
being some $51,000. She  left as her only heirs a t  lam three children 
of full age. Gordon H.. George P. and Janies Buckner. C. X. Penland 
\ras appointed administrator of tlie estate. A petition was filed before 
the clerk of the Superior Court of Buncombe County, S. C., by the ad- 
ministrator and heirs a t  law to sell the lands to  pay the debts. An order 
of sale was made and C. S. Penland appointed a coinmissioner to sell 
the land described in the petition at prixate sale. -1 report of the sale 
of the lands was made by the conlmissioner and agreed to by the heirs 
at l a ~ r .  The  sale was to F rank  Coxc, 11110 ill the deal was to take the 
property and pay off the encumbrances and conrey certain property to 
the administrator and the atlniinistrator to assume a certain debt herc- 
after set forth. Cose had theretofore made a deed of trust to Julia11 
Price, trustee, to secure $5,000 on a certain piece of real estate xhich  
in the deal x a s  conrexeti to C. N. Penland, administrator of the estate 
of Anna K. Buckner. I n  the deed is  the following : 

"Said last mentioned lot b e i ~ ~ g  subject to a deed of trust from Frank 
Coxc to Ju l ian  Price, trustee for the Jefferson Standard Life Insur-  
ance Company, securing the payment of $5,000, and heretofore recorded 
in the office of the register of dceds for Buncombe County in Book 292, 
page 301, f h e  pn?ynz~n t  of which  flze p a r f y  o f  t h e  selcortd p a r f  h e r e b y  
a s m m e s  and erpwss l?y  a q r w s  f o  pa,y." 

This is not one of the lots in controrersy in this action. 
C. S. Penland, administrator, deeded two of the pieces of land 

acquired in the deal with Coxe to two of tlie lieirs at law:  Lot 57, 
Block C, to James Buckner. and Lot 38, Block C, to George P. Buckner. 
They in turn  conveyed said lots to T .  B.  Sumncr, one of the defendants 
in this action. A11 these deals hetween the said administrator, Cose, 
and heirs at lalr of Anna K. Buckner, were approued by the clerk of the 
Superior Court of Buncoinbe County, 1. C.. and in  the decree is the 
following: "If an7  surplus shall remain after the payment of said 
debts and eliarges the same is  to be considered as real estate, and is to 
be disposed of by the administrator of said estate to and among such 
persons as would hare  been entitled to this land according to law, and 
hc shall delirer or  hare  delivered, the deeds for paid lands to be con- 
veyed by tlie said Frank Cose, as hereinbefore more fully set out, to the 
children and sole lieirs a t  lan- of the said - h n a  K. Ihckner ,  dcceaacd, or 
in accordance with their direction, but not unti l  all the debts of the said 
estate, including charges of administration and the costs of this proceed- 
ing, shall have been first paid or prorided for  fully and satisfactorily 
to the creditors of said estate." 

This decree was signed 24 August, 1928. Thereafter, about 26 NO- 
rember, 1928, the administrator conveyed said above-mentioned Lots 
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57 and 58 to James a d  George P. Buckner, heirs at  law of Anna K. 
Buckner; and thereafter, on 16 November, 1929, they conveyed said 
lots to the defendant, T. B. Sumner, vithin two years of the appoint- 
ment and qualification of C. ?;. Penland, administrator of the estate of 
Anna K. Buckner. 

The trustee for the plaintiff, Jefferson Standard Life Insurance Com- 
pany, duly advertised the property under the Coxe deed in trust, which 
in the deal was assumed by Penland, administrator. The property did 
not bring a sufficient amount to pay the Coxe debt, and this action is 
brought to recover the deficiency-$2,617.55, with interest from 2 1  
January, 1930. 

The prayer of plaintiff is to recover said amount. "Tl-at this plain- 
tiff be declared to hare a first and prior lien 011 Lots 57 and 58, Block C, 
of the Coxe properties, located on Coxe Avenue, and that a commissioner 
be appointed and authorized and directed to sell said property and 
apply the proceeds of said sale to the payment of the indebtedness as 
herein alleged, and the costs of this action, and the over-plus, if any, 
pay into the office of the clerk of the Superior Court, or tc~ those legally 
entitled to the same.'' 

Ford, Coxc & Carter for plaintif. 
Ward & Allen f o r  defendant, T .  B. Sumner. 

CLARKSON, J. The defendant, T. B. Sumner, in the general County 
Court of Buncombe County, N. C., duly demurred to the complaint. 
The demurrer was sustained. The plaintiff appealed to the Superior 
Court and the demurrer of the general County Court was affirmed; an 
appeal was taken to this Court. I n  the judgment of the courts below 
we find no error. 

The main question involved in this appeal is whether tLe assumption 
of the debt owed by Frank Coxe to the plaintiff, Jefferson Standard Life 
Insurance Company, by C. N. Penland, administrator of the estate of 
Anna K. Buckner, fixed a lien upon the other property conveyed by said 
Coxe to said administrator for payment of that debt, vii:., the lots in 
controversy, 57 and 58, same being conveyed by said administrator to 
two of the heirs at law who in turn conveyed said lots to defendant, 
T. B. Sumner? We think not. 

C. S., 76, is as follows: "All conveyances of real property of any de- 
cedent made by any devisee or heir at law, within two years from the 
grant of letters, shall be void as to the creditors, executors, adminis- 
trators and collectors of such decedent; but such conveyances to bona 
fide 'purchasers for value and notice, if made af;er two years 
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from the grant of letters, shall be valid even as against creditors." Bank 
v. Pelfon, 188 N.  C., 384; S. v. McCanless, 193 N.  C., 200; Bank v. 
Zollicofer, 199 N. C., 620. 

I n  Davjs v. Perry, 96 N. C., at p. 263, me find: "They are only void in 
case as to creditors and personal representatives, and as to them, only in 
case the personal assets are insufficient to pay the debts and costs of ad- 
ministration; they are not void-they never cease to operate as to the 
parties to them." Bank v. Zollicoffer, supra. 

I n  N. C. Practice and Procedure, ch. 1, see. 72, at  p. 70, Mr. McIntosh 
says: "Since the clerk has only such jurisdiction as may be given by 
statute, in the absence of express statutory provision he cannot exercise 
any general equity jurisdiction." I n  re Estate of Wr igh f ,  200 N. C., 620. 

I n  a careful review of C. S., ch. I, Administration, and Amendment 
Public Laws N. C., 1927, ch. 222, we find no authority for an exchange, 
approved by the clerk, permitting an administrator to assume a debt as 
was done in this case to plaintiff. The clerk's jurisdiction is statutory, 
he cannot go beyond express or implied authority given him. 

I n  Snipes v. N o d ,  190 N .  C., at  p. 191: "An executor cannot, by 
any contract of his, fasten upon the estate of his testator liability cre- 
ated by him, and arising wholly out of matters occurring after the death 
of the testator.'' Hall v. Trust Co., 200 N. C., at  p. 739. 

For the reasons given, the judgment below is 
Affirmed. 

BOARD Ok' EDUCATION O F  SWAIK COUKTP v. BOARD O F  COUNT'P 
COl\IB.IISSIOKERS OE' S W A I N  COUNTY. 

(Filed 15 June, 1931.) 

Schools and School Districts D +Salary of superintendent held deter- 
mined by sec. 15 and not sec. 19 of ch. 245, Public Laws of 1929. 

When the salary of a county superiutendeut of public instructiou is to 
be determined under the provisions of our statute the amount fixed as 
to population under the provisions of sectiou 19, chapter 215, Public Laws 
of 1929, are not a ful l  restriction of the amount of the entire salary the 
superintendent shall receive, but only a portion thereof when a larger 
salary has been allowed in accordance with section 15 thereof, the former 
being intended as a basis of the county's participation in the aqualization 
fund. 

APPEAL by defendant from lC1atcRae, Specia,l Judge, at October rerm, 
1930, of SWAIN. 
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Xoody d Ha71 for appcllanf. 
Edzvards  d L r a f h c r ~ r o o d  for  appel lee .  

 ADA^, J. This is an action to determiiw the annual calary to be 
paid the county superintendent of public instruction in Swain County. 
The  plaintiff prepared the X a y  hudgct of 1930 and d t l i rwed a copy of 
it to the defendant, 71-ho d i sappro~ed  the item of $3,500 proposed as thc 
salary of the superintendent ant1 the item of $600 for his traveling ex- 
penses. Code of 1927, secs. 5595, 5601; Board of E d u c a t i o n  c. Commis- 
s ioners ,  198 S. C., 430. These two boards hcld a joint swsion and the 
rote in reference to the rejected items resulted in a t ie;  whereupon the 
clerk of the Superior Court ~ v h o  acted as arbitrator upon the issues 
(section 5608) rendered a decision fixing tlie salary a t  $2,500 and the 
expeilse account a t  $200. The plaintiff appealed to the Superior Court, 
and Judge MacRae held that the salary set out in thc May budget 
($3,500) is  the sum to nhich the superintendent is lawfully entitled, 
and submitted to  the jury an issue as to the reasonable expense of travel. 
The  expense account was settled by the verdict and is not 2ontested. 

I t  is conceded that  the salary of the superintendt~nt is to  be determined 
by the prorisions of chapter 245, Public Laws 1929, the crucial ques- 
tion being whether section 15 or section 1 9  is controlling. Thc plaintiff 
relies upon the former, and the defendant upon the latter. 

By the terms of section 1 5  the salaries paid all teachers, principals, 
superrisors, superintendents and assistant superintendenls shall be i r i  
accordance with the uniform graduated salary schedule adopted by tlie 
State Board of Education, and the undisputtd eridence tends to show 
that  the plaintiff decidcd upon the salary prescribcd by this schdule .  
Indeed, a written contract b e t w e n  the plailltiff and the superintendent 
had previously been made for two years and no objection, it seems, was 
made to the payment of the salary of the first year. 

Section 10 procides that "for the purpose of ascertaining that  por- 
tion of the salary of the county superintendent i n  each of the partici- 
pating counties the following schedule shall be allowed in the budget 
approved by the Sta te :  in all counties with a popula t~on of twelve 
thousand or under, census of 1920, an  amount not to excc~ed $2,000; in 
all counties with a population of twelve thousand and not exccediug 
twenty-fire thousand, an  amount not to exceed $2,500," etc. I n  1920 
the population of Swain County, according to the evidtlnce, was less 
than twenty thousand. I t  is therefore contended by the appellant that  
the superintendent's salary cannot exceed $2,500. 

We do not concur in  the appellant's conclusion. Section 1 9  applies 
in terms to a "portion of the salary" only, not to the entire sum;  i t  has 
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reference to "the participating counties"; i t  embraces items ''in the 
budget approved by the State." This section, we take it, was riot in- 
tended definitely to fix the amount of the salary, but to serve as the 
basis of participation in  the equalization fund-$2,500 being the amount 
going to the participating county ill part  payment of the salary. As 
suggested above, section 15 points out the method of computillg the sum 
to be paid the superintendent i n  accordance with "the uniform gradu- 
ated salary schedule adopted by the State Board of Education." 

The appellant's exceptions to the admission of evidence must be ovcr- 
ruled. The  written contract was competent; the testimony of the chair- 
man of the county board of education was not essentially hearsay; testi- 
mony as to the duties of the superintendcllt was not prejudicial,-and the 
motions to set aside the verdict and to dismiss the action were correctly 
denied. We find 

E o  error. 

STATE I-. M O R G A S  SHATLET. 

(Filed 15 Junc,  1931.) 

Seduction A b--Promise of marriage niust be absolute for conviction 
of seduction under C. S., 4339. 

111 order for corivictioii of the offelise of seduction of an illnocent and 
virtuous noman under promise of marriage, C. S.. 4339, thr 1)roluiw of 
marriage must be absolute and unconditional, a 1 ~ 1  r? promise at the time 
to marry the wornail in the event "nnythinq should hal~peu to her," is 
insufficient for a conviction under the statute. 

APPEAL by defendant from Schenck, J., and a jury, a t  March Term, 
1931, of WILKES. Reversed. 

Attorney-General B r u m m i f t  and Assisfant Afforney-General S a s h  for 
t h e  Sfate. 

T r i v ~ f t e  & Holshower and F. J .  X c D u f i e  for defendunf .  

CLARRSOK, J. C. S., 4339, is as  follows: "If any man shall s e d u c ~  an 
innocent and virtuous woman under promise of marriage, he  shall be 
guilty of a felony, and upon conviction shall be fined or imprisoned at 
the discretion of the court, and may be imprisoned in  the State's prison 
not exceeding the term of five years: Provided, the unsupported testi- 
mony of the woman shall not be sufficient to convict: Provided further, 
that  marriage betreen the parties shall be a bar to further prosecution 
hereunder. Bu t  when such marriage is relied upon by the defendant, 
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i t  shall operate as to the costs of the case as a plea of nolo contendere, 
and the defendant shall be required to pay all the costs of the action 
or be liable to imprisonment for nonpayment of the same " 

Defendant was indicted, tried and convicted and sentenced under the 
above statute. At the close of the State's evidence and at the close of 
all the evidence the defendant moved for judgment of nonsuit. C. S., 
4643. The court below overruled the motions. The defendant excepted, 
assigned error and appealed to this Court. We think the motions should 
have been allowed. 

The prosecuting witness testified: "I had sexual intercourse with him 
on the night of 20 October, 1927. I t  occurred in  Moc:ksville, Davie 
County. I did this because he promised t o  m a r r y  m e  if anything hap- 
pened. , . . I never had sexual intercourse with any other man 
except the defendant, and not with him until he promised to marry me." 

Construing the above testimony as a whole, the promise was condi- 
tional, but to convict one under the statute the promise must be abso- 
lute. 

I n  35 Cyc., at  p. 1336, speaking to the subject, citing a wealth of 
authorities, is the following: '(By the weight of authority, under the 
statutes punishing seduction only when under a promise of marriage, 
the promise must be absolute, and not conditional upon other events 
than the intercourse, and a promise to marry  in case the woman becomes 
pregnant or 'gets into trouble,' etc., is not sufficient." 

I n  8. v. Crowell,  116 N .  C., at p. 1057, it is said:  "Indeed deceit is 
the very essence of this offense, the warp and woof of i t  so to speak." 

I n  S. v. Cline,  170 3'. C., at  p. 752, we find: "Sexual intercourse is 
not an  indictable offense under this statute, nor is seduction itself a 
criminal offense, but i t  is the seduction of an innocen; and virtuous 
woman under the promise of marriage that  constitutes a criminal offense. 
As has been said:  'The purpose of this statute is to protect innocent 
and virtuous women against wicked and designing men, who know that  
one of the most potent of all seductive arts is to win love and confidence 
by promising love and marriage.' " S. v. If'erguso~z, 107 N. C., at p. 
848. 

I n  S. v. Johnson, 182 N. C., a t  p. 888, is the following observation: 
"The statute was passed to guard, and protect, the innocent and virtuous 
woman, and not those who seek only to gratify their own lustful desires 
and have no proper regard for the sacredness and purity of the mar- 
riage promise, and do not even wait for it, before yielding their persons 
to the embraces of evil-minded men. I n  such a case, the woman is con- 
sidered to be as bad as he is, and beyond the pale of the law's protection 
under this statute." 
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This is not a case of seduction under pronlise of marriage, which 
promise must be absolute and not conditional, but it appears from the 
evidence to be a case of bastardy. The  law on that  subject is  fully set 
forth in C. S., ch. 6, "Bastardy." The prosecuting witness is not 
without remedy under the bastardy statute. 

Fo r  the reasons giuen, the judgment in the court below is 
Reversed. 

STATE V. K. JI. CAUDLE. 

(Filed 15 June, 1931.) 

Criminal Law L -In this rase held: error, if any, in exclusion of testi- 
mony was harmless and a new trial mill not be awarded. 

Defendant's motion for a new trial on appeal in a criminal action must 
be based on injustice arising from error on the trial, and his motion 
therefor mill be denied when it appears that the granting of a new 
trial mould carry no prospect of ultimate benefit to the defendant, and 
where on the trial of a clerk of a municipal court for embezzlement, the 
trial court exclude3 testimony of the auditor, who had audited the 
accounts, as to tri~nsactions not included in the counts in the indictment, 
tending to show that the clerk had turned over money for which no record 
of fineq, etc., could be found, and it appears that evidence of the same 
substance was fully brought out on cross-esnmination. error, if any in the 
exclusion of the testinmny will not be held prejudicial, and a new trial 
will not be awarded therefor. 

APPEAL by defendant from Devin,  J., at  December Term, 1930, of 
GUILFORD. 

Criminal prosecution tried upon indictment charging the defendant, 
clerk of the municipal court of High Point, in thirty-eight counts, with 
embezzlement. Only twelve counts were submitted to the jury. Thew 
mas a general verdict of guilty, and judgment of imprisonment in the 
State's prison for a period of not less than one nor more than five years. 

The defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General X a s h  for 
the State .  

L. B. Wi l l iams ,  Roberson, Hawor th  & Reese and Aus t in  Le. T u r n e r  
for defendant. 

STACY, C. J. The only exception of prima facie substance, appear- 
ing on the record, is the one addressed to the refusal of the court to allow 
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Russell A. Barnhart  to state that  in auditing the recordil of the court, 
he found two or three cases where the defendant was credited with 
haring paid funds to the county treasurer, when the docket failed to 
show that  a fine had been imposed, or, if imposed, it was later remitted 
by the j u d g .  I t  is conceded that  these cases were not related to any 
of tlle counts set out in the charges against the defendant. 

The manner and method, pursued by the auditor in examining the 
records, was so thoroughly covered in the cross-examination that  we 
are  conrinced the exclusion of the above testimony, if erroneous, could 
ha re  had no appreciable effect upon tlle verdict. I t  is not likely that  a 
different result would have ensued had th r  evidence been admitted. 
8. v. Beal, 199 N. C., 278, 154 S. E., 604. The  defendart received full 
benefit, if such i t  were, of much evidence tending to show carelessness 
in keeping tlie records of his office. The  eridence excluded mas of the 
same sort, and, therefore, only curnulatire i n  character. 

Tlie error, if error a t  all, is not sufficient to overturn the verdict. 
I n  rc, Ross, 182 N. C., 477, 109 S. E., 365; 15'. v.  IIea,ve? er, 168 N. C., 
156, 83 S. E., 732. 

The  foundation for the application of a new t r ial  is the allegation of 
injustice arising from error, but for wliicl~ a differen; result would 
probably have followed, and the motion is for relief upon this ground. 
-1 rerersal of the present judgment would carry with i t  no prospect of 
ultimate benefit to the defendant. Brelcer v. Ring and T'zlk, 177 N. C., 
476, 99 S. E., 358. The verdict and judgment, therefore, mill be upheld. 

ATo error. 

STATE v. JASOZJ RHODES 

(Filed 15 June, 1931.) 

Homicide H c-Instruction in this case relating to right to shoot an- 
other held reversible error under the evidence. 

Where, in a prosxutio~i for murder, there is evidence that both the 
tlefendailt and the deceased mere hunting each other with shotguns and 
inct and filed at  each other a t  about tlie same time, an ir~struction of the 
court that 110 man has a riglit to shoot another becauw the latter has 
shot a t  him, though technically correct, is held to constitute reversible 
wror nhcn applied to tlle setting and circumstances of this case. 

CRIXIINAL ACTION, before ]larding, J., at  September 'L'erm, 1930, of 
11 CDOWELL. 
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The defendant conducted a store on the right-hand side of the public 
road. The  scene opens with the deceased, Sam Oarclner. standing in 
front of defendant's store, armed with a sliotgun, and the defendant 
leaving his place of business in a stooping position and looking hack 
toward his store. A vitness spoke to the deceased and asked him what 
was the matter, and the deceased replied that  "Jase Rhodes had mis- 
treated him." The eridence further discloses that the defendant, who 
was unarmed, went to his home and secured a gun and came hack 
toward his store. Before reaching the store he encountered the de- 
ceased. "Both shot about the same time. Jase shot only once. Immedi- 
ately after Jase shot, Sam shot and then run. H e  shot in the direction 
where Ja se  was." . . . Sam stopped a t  the porch and put his gun 
by the side of the house and then took i t  down and Jase kept on coming 
to'the hedge. . . . Jase  kept on coming, and mhen Sam got to the 
corner of her house Jase was then a t  the hedge and shot Sam. Sam was 
fixing to run again. . . . After the shot that  hit Sam was fired 
Jase ran  u p  the road." 

Another witness for the State testified that  mhen the defendant came 
to his house to get his gun that  she grabbed the gun and started to run  
out ui t l i  it, and before she got to the front door the defendant orertook 
her and said, "Gire it here. I am not going to let that negro kill me." 

The defendant was convicted of murder in the first degree, and from 
judgment of death pronounced, appealed. 

Atforn~y-General Brummitt and Assisfanf Attorney-General Sash for 
the S fa fe .  
D. F. Giles for defendant. 

BROGDEX, J. The  evidence tends to show that  the deceased came to 
the store of defendant, armed with a shotgun. I t  does not appear what 
happened, but a t  any rate the defendant waE; first seen leaving his store 
and going in  the direction of his  home, where he procured a shotgun. 
I n  the meantime the deceased had moved in  the general direction of 
defendant's home, and they met a t  a point between the defendant's home 
and his place of business. I t  is readily inferred that  both the deceased 
and the defendant were hunting each other with shotguns, and the 
record actually discloses that  both fired a t  each other. The  judge 
charged the jury as follows: "Under the law of this State a man has a 
right to use force to protect himself against the attack and assaults of 
another. H e  has no right to  shoot another man because another man 
has shot h im or has insulted him or has done some act which he feels 
outraged by. H e  has no right to  even lay hands upon him if the act is 
done.'' 
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The defendant excepts to the following portion of the foregoing in- 
struction: "Has no right to shoot another man because another man has 
shot him." This instruction is  of course technically correct, but when 
applied to  the setting of the case and the circumstances surrounding the 
parties, the lam was stated too broadly, and t h ~  principle should hare  
been applied and fitted to the testimony. 

New trial. 

(Filed 15 June, 1931.) 

Trial D H u d g m e n t  as  of nonsuit in favor of party upon whom was the 
burden of proof held error. 

Where upon the evidence and admissions of record the defendant may 
show by par01 evidence that plaintiff's commissions as selling agent were 
to be confined to payment out of notes given the principal a!$ a part of the 
purchase price of the lands sold, the burden of proof is upon the defend- 
ant, and his motion as of nonsuit on the plaintiff's evidence should be 
denied. ( S e e  S. c., 198 N. C., 148.) 

APPEAL by plaintiff from MacRae, Special Judge, a t  November Term, 
1930, of MACON. 

Civil action t o  recover commissions on sale of real estate, evidenced 
by two notes, each containing the following stipulation : "T13 be paid out 
of funds from corresponding note of W. D. Alrnazov and Sophie Albert, 
when collected." 

At  the close of plaintiff's evidence judgment as i n  case of nonsuit 
was entered on motion of defendant, from which the plaintiff appeals, 
assigning error. 

George B. Patton, Edwards & Leatherwood and R. D. Sisk for 
plaintiff. 

T .  J .  Johnston and Moody d Moody for defmdant. 

STACY, C. J. The facts a re  fully set out in the first appeal as re- 
ported in  198 N. C., 148, 150 S. E., 886, to which reference may be 
had to avoid repetition. 

W e  there held that, while the stipulation appearing or the face of 
each of the notes did not iprissirnL;s verbis provide for payment exclu- 
sively out of funds to  be collected from corresponding not,: of the pur- 
chasers, Almazov and Albert, yet, i n  view of the allegations of the 
answer, taken in  connection with the stipulations appearing in  the notes, 
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i t  was open to the defendaiit to show by parol, if lie could, that  sucli 
mas the understanding of the parties. Unless the defendant is able to 
establish this under the principles announced in Bank ?;. TVinslaw, 193 
N. C., 470, 137 S. E., 320, Typewriter Co. v. Hardware Co., 113 1. C., 
97, 5 5  S. E., 417, and Evans v. Freeman, 142 N .  C., 61, 54 S. l?., 847, 
he will not be in  position to resist an  adverse verdict. 

With the defendant thus required to handle the laboring oar, i t  was 
error to nonsuit on the plaintiff's evidence. 

Reversed. 

STATE v. BEN GOLDSTON. 

(Filed 13 June, 1031.) 

Criminal Law L a-Appeal in capital case not prosecuted according to 
rules will be dismissed, no error appearing on record. 

Where in a capital case the defendant's appeal in forinn pnuperzs is 
not prosecuted according to the Rules of Court, and his motion for ccr- 
tiorari is not resisted, but return thereto is not made for about four 
months, when, as the only possible return, the clerk of the Superior Court 
sends up defendant's statement of case on appeal, which had not been 
served on the solicitor because of the expiration of time therefor: Held.  
although the statemrnt of case on appeal is subject to the plea of "nut 
tiel record," the Supreme Court will examine it, and upon the absence of 
reversible error appearing therein or on the face of the record proper, the 
judgment will be affirmed and the appeal dismissed. 

APPEAL by defendant from Sinclair, J., at  J anua ry  Term, 1931, of 
CHATHAM. 

Motion by the State to affirm judgment and dismiss appeal. 

Attorney-General Brummitt and Assistant Attorney-General Nash f o ~  
t h e  State. 
R. F. Paschal for defendant. 

STACY, C. J. At the Janua ry  Term, 1931, Chatham Superior Court, 
the defendant herein, Ben Goldston, mas tried upon an indictment charg- 
ing him with the murder of one John  Headen, which resulted in  a con- 
viction and sentence of death. The  prisoner gave notice of appeal to 
the Supreme Court, but this has not been prosecuted as required by the 
rules, albeit he was allowed to appeal in fo~ma, paupe-ris, and was given 
sixty days from 1 7  Janua ry  within which to make out and serve state- 
ment of case on appeal, and the solicitor was allowed thir ty days there- 
after to prepare and file exceptions or countercase. 
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Application for certiobrari was filed with the clerk of the Supreme 
Court 19 February, which was not resisted by the Atto]-ney-General. 
Xotliing was done in behalf of the prisoner, however, unti l  <j June ,  when 
his statement of case on appeal, without being served on the solicitor, 
as the time had expired for this (8. v. Humphrey, 186 N .  C., 533, 120 
S.  E., 85)) was filed in the office of the clerk of the Superior Court of 
Chatham County, and forwarded by him to the clerk of the Supreme 
Court as the only return he could make to the writ of ce'rtioravi. I n  
the meantime, 19 May, the Attorney-General had lodged a motion to  
dismiss the appeal. 

Kotwithstanding the prisoner's statement of case on appeal is subject 
to a plea of "nu1 tie1 record," we h a r e  examined i t  and find no  reversible 
error appearing therein or on the face of the record proper. 8. V .  

Massey, 199 N .  C., 601. 
Judgment affirmed. Appeal dismissed. 

J .  11. DICKERSON v. THE ATLANTIC R E F I N I N G  COJIPAST, B. R. 
SWAIJl AKD I?. G. BKADT. 

(Filed 15 June, 1931.) 

1. Malicious Prosecution A a-Elements necessary to be proved in order 
to recover in action for malicious prosecution. 

To make out a case of malicious prosecution, the plaintiff is required 
to allege and prore that the defendant instituted or participatetl ill n 
proceeding against him maliciously, without probable cause, which rntled 
in failure. 

2. Malicious Prosecution A d-Nolle prosequi with leave is a sufficient 
termination of prosecution to support action for malicious prosecu- 
tion. 

A nollc proscqiii with leave is sufficient termination '?f n crilninnl 
prosecution to support an action for nialiciol~s prosecntion bnscd therrun. 

3. JIalicious Prosecution A c-Definition of probable cause. 
Want of probable cause may be infer rd  from the facts mid circum- 

stances, arid it does not depend upon the guilt or innocence of the accused, 
but upon whether the apparent facts are such as to lead :I discreet and 
prndent man to believe that a crime has been committed by the person 
charged. 

4. Same--Proof of a collateral purpose in prosecution is sufficient to 
establish a prima facie want of probable cause. 

ICvidence that the chief aim of a prosecution was to ao:omglish some 
collateral purpose, as the collection of a debt or the obtaining of posses- 
sion of property, is competent to show want of probable cause, and is 
sufficient to establish it prima facie. 



N. C.] SPRING TERM, 1931. 9 1 

5. Rlalicious Prosecution A *Malice mag be inferred from want of 
probable cause. 

In  actions f o r  malicious prosecution malice may be iuferred from want  
of probable cause. 

6. Malicious Prosecution H c-Evidence held sufficient to take the case 
to the jury in this action. 

IYliere i n  a civil action to recover damages for  malicious proqecution 
there i s  evidence tha t  one of tlie defe~idants  swore out  a war ran t  for tlie 
ar res t  of t he  plaintiff for issuing a n  alleged worthless check, and tha t  lie 
did so a t  the  irirtance of t he  other defendant, who sought to  have tlie 
cashier of the  bank place "an insufficient funds  taq" on i t ,  mid who af ter -  
wards  told t he  plaintiff t ha t  they had mndc a mistake and wanted to have 
the  war ran t  \vithtlr:twn, and  tha t  thereafter the  check was  paid upon 
presentation, and tlie action ,101 prossed without t h r  plaintiff's knowledge 
or consciit, is  h d d :  sufficierit t o  establish a prima facie case against  the  
defendant swearing out  the  war ran t ,  and to  permit  t he  inference t h a t  tlie 
defendants were acting in concert, and should have  been snbmitted to the  
jury under correct instructiorls f rom the  court. 

7. Evidence N a-A prima facie case is sufficient to takc the question 
to the jury. 

\Yhere a prima facie case h a s  been made out  i t  i s  sufficient t o  car ry  
the case to the  jury and  t o  war ran t  a recovery, but i t  neither insures nor 
conipels H recovery, the  question of whether the necessary fac ts  have 
been established being for  t h e  jury. 

8. Principal and Agent C (1: Master and Servant D +\itaster or princi- 
pal is liable for acts of servant or agent in scope of his duties. 

Where  a n  agent or servant cauqes injury t o  a th i rd  person while acting 
in the  line of duty ant1 e s e r c i s i ~ ~ g  tlie fnnctions of h is  eml)loyment, thc  
principal or master is  liable therefor,  without reference to  wliether the  
in tent  of t h e  agent or servant was  good or bad. 

9. Same-Whether act is within scope of duties of agent or servant de- 
pends upon whether he was then engaged in service of employer. 

\Yhcther a n  ac t  ciiusing in jury  to  a th i rd  par ty  is  within the scope of 
a u  agent's or servant 's  eniployment depends upon nhet l le r  the  agent or 
servant a t  t h e  t ime is engaged in the  performance of the ilutics lie is  
employed t o  perform, and not upon intent to benefit t he  enlployer or pro- 
tect h is  property. 

10. Corporations G i-Corporation is liable for torts of servants or agents 
conlmitted in tlie course of their employment. 

-4 corporation rnaj  be held liable for  the  negligent o r  ~nnliciouu torts 
of i t s  employees, servants or agents when comnlitted by them in the  
course of their  employment and within i t s  scope, precisely its a nn tn r t~ l  
person. 

11. Principal and Agent C d: Master and Servant D +Whether prosecu- 
tion for issuing worthless check was within scope of authority hcld 
for jury. 

While the  c r i ~ n i ~ r a l  prosecution of a n  offender is  not  ordinarily within 
the  scope of a n  agent's or servant 's  authority, a distinction i s  to be made 
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where the prosecution could have no effect other than the punishment of 
the offender and those cases where it is instituted to recover the em- 
ployer's property or protect his business, and where the evidence tends 
to show that the agents or employers of a refining corporation were acting 
within the scope of their authority in  making a sale of gasoline and in 
accepting a check payable to the corporation in payment of gasoline sold, 
and in presenting the check for payment: Held, in an action for malicious 
prosecution, the question of whether the refining corporation is responsi- 
ble for their act in swearing out a warrant for the arrest of the purchaser 
of the gasoline for giviug an alleged worthless check, either upon the 
theory of authorization or ratification, is for the determination of the 
jury, and a directed verdict in favor of the defendant is error. 

APPEAL by plaintiff from Sink, Special Judge, at  September Term, 
1930, of GUILFORD. 

Civil action for malicious prosecution. 
I t  appears from the record that  on Saturday morning, 8 February, 

1930, the plaintiff, who is president and general manager of the King 
Cotton Garage, Inc., ordered from the Atlantic Refining Company, Inc., 
100 gallons of gasoline to be delivered during the day. The order was 
given to and received by E. R. Swaim, manager in charge of the Greens- 
boro office of the Atlantic Refining Company, Inc., and delivery was 
made about 5 p.m. that afternoon by F. G. Brady, truck-driver and de- 
liveryman for the said Refining Company. 

I n  payment of the gasoline the plaintiff handed to Brady a check for 
$18.20, made payable to "The Atlantic Refining Co.," and signed "King 
Cotton Garage, Inc., by J. M. Dickerson, Pres." Brady hesitated to 
accept the check, but on being assured by the plaintiff t t ~ a t  i t  was all 
right, he decided to take it. Plaintiff testified: "I was not prepared at  
that time to give him the cash, but I said 'I will be very willing to have 
my men and myself get the gas and return i t  to you if you don't want 
to receive the check.' " 

Within a couple of hours thereafter Brady returned with the check 
and said he would have to have cash for the gasoline. "He then got 
very sore about it." Plaintiff told him the check was all right and would 
be paid upon presentation; that  he  had on hand only enough money to 
cover his pay-roll, but that if he  would bring the check back later in the 
evening he thought he would have sufficient cash by 11 o'clock that 
night to take i t  up. 

Plaintiff was arrested about 8 p.m. that  evening on a warrant sworn 
out by F. G. Brady charging him with uttering a worthlejs check-the 
check above mentioned-in violation of chapter 62, Public Laws 1927. 
The plaintiff was held in custody several hours until he gave a cash 
bond for his appearance before the justice of the peace on Tuesday 
thereafter, 11 February, at  3 o'clock p.m. 
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On the following Monday morning plaintiff went to the bank at 
9 o'clock sharp and made a further deposit of $30 as a certain protection 
to the check which he had given to Brady for the Atlantic Refining 
Company, Inc., the previous Saturday afternoon. H e  had money in the 
bank a t  the tirne-amount not stated-to the credit of King Cotton 
Garage, Inc. When the plaintiff arr ired a t  the bank he found Mr.  
Swain1 there and overheard a request on his part that  the bank put "an 
insufficient funds tag" on the check. This the teller declined to do. 
Two days later, 12 February, the check was presented to the bank for 
payment by E .  R. Swaim and was paid upon presentation. 

At 11 o'clock on the morning of 10 February, E .  R. Smaim saw the 
plaintiff and said to h im:  "We made a mistake; we want you to come 
up with me and have this warrant  withdrawn." This the plaintiff de- 
clined to do. The  constable came to plaintiff's place of business a t  
6 o'clock the same day and offered the plaintiff his cash bond back, which 
he declined to  accept. Plaintiff appeared a t  the magistrate's office at 
the time set for  the hearing, 3 o'clock p.m., 11 February, and found that  
'(the case had been no1 pros'd, with leare." This was without his pro- 
curement or  consent. 

There was evidence that  the plaintiff's reputation and character had 
been injured by the prosecution in question. 

At  the close of plaintiff's evidence, the tr ial  court being of opinion 
that  the plaintiff had failed to make out a case against any of the de- 
fendants, directed a verdict in their favor and entered judgment accord- 
ingly. Plaintiff appeals, assigning errors. 

Benbow, Hall  &! Wilson  fov plaintiff 
Frank P. Hobgood for defendanfs. 

STACY, C. J. T o  make out a case of malicious prosecution, the plain- 
tiff is required to allege and to prove that the defendant instituted or 
participated in a proceeding against him maliciously, without probable 
cause, which ended in failure. Wingate I) .  Causey, 196 N.  C., 71, 144 
S. E., 530; Bowen v. Pollard, 173 N .  C., 129, 91 S. E., 711; Carpenter 
Co. c. Hanes, 167 N .  C., 551, 83 S. E., 577; Humphrie3 v. Edwards, 
164 X. C., 154, 80 S. E., 165; Stanford v .  Grocery Co., 143 N .  C., 419, 
55 S. E., 815; R. R. v. Hardzcare Co., 138 N .  C., 174, 50 S. E., 571; 
S. c., 143 N. C., 54, 55 S. E., 422; E l y  0. Davis, 111 N .  C., 24, 15  S. E., 
878; Jerome v. Shaw, 172 N. C., 862, 90 S. E., 764; 18  R. C. L., 11. 

A nolle prosequi with leave is sufficient termination of a criminal 
prosecution to support an action for malicious prosecution based thereon. 
Winkler  v. Blowing Rock Lines, 195 N .  C., 673, 143 S. E., 213; Wilk in-  
son v. Wilkinson,  159 N.  C., 265, 74 S. E., 740; Marcus v. Rernstein, 
117 N.  C., 31, 23 S. E., 38; Hatch v. Cohen, 84 N .  C., 602. 
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I t  was held in  Welch v. Cheek, 115 N .  C., 310, 20 S. E., 460, S.  c., 
125 K. C., 353, 34 S. E., 531, that  a dismissal of a warrant by a justice 
of the peace a t  the instance of the prosecutor, without the consent or 
procurement of the defendant therein, was a sufficient determination of 
the proceeding to support an  action of malicious prosecution based 
thereon. See, also, Murray v. Laclccy, 6 N .  C., 368. 

Want of probable cause, since i t  involves a negative, may be inferred 
from such facts and circumstances as will reasonably permit the infer- 
ence, especially in case of nonsuit or directed verdict. Tyler v. Ma- 
honey, 166 K. c., 509, 82 S. E., 870; Moore v. Bank, 140 N. c., 293, 
52 S. E., 944. As against a demurrer to the evidence, it is sufficient to 
show that the proceeding, upon which the action for malicious prosecu- 
tion is based, was instituted or pursued causelessly. Hurnphries v. 
Edzcards, supra. 

Probable cause for a criminal prosecution does not depend upon the 
guilt or innocence of the accused, nor upon the fact as to whether a 
crime has actually been committed. When one acts upor appearances 
in  preferring a criminal charge, and the apparent facts are such as to 
lead a discreet and prudent person to believe that a cr:me has been 
committed by the party charged, although i t  turns out that  he was 
mistaken, and the party accused was innocent, still he is justified. 18 
R. C. L., 36. I t  is a case of apparent, rather than actual, guilt. 

Justifiable cause, i n  a case of this kind, is a well founded belief on 
the part of the prosecutor in the existence of facts essentiaI to the prose- 
cution, supposing him to be a person of ordinary caution, prudence and 
judgment. Cabiness v. Nartin,  14 N .  C., 454. Probable cause for a 
criminal prosecution, in the sense in  which the term is w e d  in actions 
for malicious prosecution, was defined by X r .  Justice Washington in 
the case of Xunn v. Dupont, 3 Wash., 37, as "a reasonable ground for 
suspicion, supported by circumstances sufficiently strong in themselves 
to warrant a cautious man in the belief that the party is guilty of the 
offense with which he is charged." This was approved by the Supreme 
Court of the United States in the case of Sfacey v. Emtry ,  97 U. S., 
642, where the following definition of Shazv, C. J., taken from Ulmer v.  
Leland, 1 Me., 135, was also quoted with approval: "Such a state of 
facts as would lead a man of ordinary caution to believe, or to entertain 
a n  honest and strong suspicion, that  the person is guilty.'' 

Speaking to the subject in  Smith v. Deaver, 49 N. C., 513, Battle, J., 
delivering the opinion of the Court, says: "As a guide to the Court, it 
is defined to be 'the existence of circumstmces and facts sufficiently 
strong to excite, in a reasonable mind, suspicion that  the person charged 
with having been guilty, was guilty. I t  is a case of apparent guilt as 



N. C.] S P R I N G  TERM,  1931. 92 

contra-distinguished from real guilt. I t  is not essential, that there 
should be positive evidence a t  the time the action is  commenced, but the 
guilt should be so apparent at the time, as would be sufficient ground to 
induce a rational and prudent man, who duly regards the rights of 
others, as well as his own, to institute a prosecution; not that  he k~iows 
the facts necessary to insure a conriction, but that  there are known to 
him sufficient grounds to suspmt that the person he charges was guilty 
of the offense.' " 

"Probable cause, in cases of this kind, has bcen properly defined as 
the existence of such facts and circumstances, knonn to him at tlie time, 
as would induce a reasonable man to commence a prosecutionn- 
Hoke ,  J., in  ,lIorgan, c. S f ~ r r a r t ,  144 N. C., 424, 57 S.  E., 119. 

Evidence that  the chief aim of the prosecution mas to accomplisli 
some collateral purpose, or to forward some private interest, e. g . ,  to 
obtain possession of property, or to enforce collection of a debt, and tlie 
like, is admissible, both to shorn the absence of probable cause and to 
create an  inference of malice, and such evidence is sufficient to establish 
a prima facie want of probable cause. X c D o ~ z a l d  v. S C ~ T O P ~ P T ,  214 
Pa. ,  411, 6 L. R .  -4. (N. S. ) ,  701; 1Yenger v. Phil l ips ,  195 Pa. ,  213; 75 
A. S. R., 810; Ross c. H i s o n ,  46 Kan., 550, 26 A. S. R., 123, and note; 
18 R. C. L., 53. ('ontra: Bar ton  v. Woodward ,  32 Idaho, 375, 5 A. L. R., 
1090. Qucere: MeRae  v.  O'SeaJ,  13 N. C., 166. 

The  reason for holding that  proof of a collateral purpose is sufficient 
to make out a prima facie want of probable cause, is  hasrtl upon tlie 
hypothesis that  a person, bent on accomplishing some ulterior motirc, 
will act upon much less convincing evidence than one whosc o l~ ly  desire 
is to promote the public good. Sec opiniori of Rudgc ,  .J., in Ijnrton 1 % .  

Tl'ootlward, supra.  
Speaking to the subject in Broil'n 1 ' .  Se l fr idge,  224 U. S., 189, 56 

L. Ed., 727, M r .  J u s f i c ~  Day,  delivering tlw opinion of the Court, sags : 
"While it is true that the want of probable cause is requirril to bc sho~v11 
by the plaintiff and the burden of proof is upon her i11 this respect, such 
proof must necessarily be of a negative character, arid concerning facts 
which are principally ~r i t l i in  the knowledge of tlie dcfendaut. The 
motives and circunirtances nhich induced him to enter upon the prosccu- 
tion arc  bcst known to hirnsclf. This being true, tlie plaintiff could 
hardly be expected to furnish full proof lipon the matter. She is only 
required to adduce such testimony as, in the absence of proof by the de- 
fendant to the contrary, would afford grounds for presuming that  the 
allegation in this respect is true. 1 Greenl. Er., sec. 78. I n  other wortls, 
the plaintiff was only obliged to adduce such proof, by circunistmlces or 
otherwise, as are affirmatively within her control, and which she might 
fairly be expected to be able to produce. .is X r .  Jus f i ce  Cl i f ford  put 
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it, i n  Wheeler v. Nesbitt, 24 How., 544, 16 L. Ed., 765, the plaintiff 
must prove this part  of the case 'affirmatively, by circumstances or 
otherwise, as he  may be able.' " 

The criminal prosecution, here in question, ended in failure. The 
chief purpose of Brady, who swore out the warrant, w : ~  to collect a 
debt. P r ima  facie, therefore, the prosecution was without probable 
cause. Johnston v. Nal-tin, 7 N. C., 248; Bostick v. Xutherford, 11 
N .  C., 83. Malice, in the sense in which i t  is used in  actions for ma- 
licious prosecutions (Downing v. Stone, 152 y. C., 525, 68 S. E., g), is 
inferable from the absence of probable cause. Turnage v. Austin, 186 
N .  C., 266, 119 S. E., 359; Kelly v. Traction Co., 132 :V. C., 368, 43 
S. E., 923; Merrell v. Dudley, 139 N. C., 57, 51 S. E., 777; McGowan v. 
McGowan, 122 N .  C., 145, 29 S. E., 97;  Johnson v. Chambers, 32 
N .  C., 287. This suffices to carry the case to the jury as against the 
defendant, F. G. Brady. Notsinger v. Sink,  168 N .  C., 548, 84 S. E., 847. 

I t  is also a permissible inference from the record t i a t  Brady, in 
swearing out the warrant, was acting at  the instance of Swaim and 
under his direction and advice. I n  addition to what transpired on 
Saturday afternoon, Swaim took the check to the bank on Monday morn- 
ing and requested that "an insufficient funds tag" be placed upon it.  
This undoubtedly was for the purpose of using the dishonored check as 
evidence at  the hearing. Fail ing in this, Swaim later saw the plaintiff 
and said to h im:  "We made a mistake; we want you to come up  with 
me and have this warrant withdrawn." Without the knowledge or con- 
sent of the plaintiff, the criminal prosecution was thereafter "nol. 
pros'd with leave." Swaim then presented the check for payment on 
the following day, 12 February, and i t  was duly paid by the bank upon 
presentation. S .  v. Crawford, 198 N .  C., 522, 152 S. E., 504. 

Thus i t  mould seem that Brady and Swaim were acting in concert, 
first, in an  effort to obtain cash for the cherk; and, second, in under- 
taking to have it dishonored by the bank in  order to use i t  as evidence 
before the magistrate. At least, such are  the permissible inferences from 
the evidence appearing on the record. The court erred, therefore, in 
directing a verdict for the defendant, E .  R .  Swaim. Bouten v. Pollard, 
173 N. C., 129, 91 S. E., 711. 

Of course, a prima facie showing does not necessarily mean that  the 
plaintiff is entitled to recorer. I t  is sufficient to carry the case to the 
jury (Brock v. Ins. Co., 156 N. C., 112, 72 S. E., 213), and i t  is for the 
jurors to say whether or not the crucial and necessary facts have been 
established. Speas v. Bank, 188 K. C., 524, 125 S. E., 398; Cox v. 
12. R., 149 K. C., 117, 62 S. E., 88-2. We express no opinion as to the 
weight of the evidence, other than its prima facie character, which 
means only that it is legally sufficient to carry the case to the jury and 
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to warrant  a recovery, nothing else appearing. IIunl v. Eure, 189 N. C., 
482, 127 S. E., 593. I t  neither insures nor compels a recovery, how- 
ever. V h i t e  v. Hines, 182 N. C., 275, 109 S .  E., 31. 

Two questions arise in  connection with the case as i t  relates to the 
Atlantic Refining Company, Inc.  : 

1. I n  prosecuting the plaintiff for  uttering tlie check in  question, 
were Brady and Swaim acting within the course of their eniployment or 
in the scope of their authority as employees or agents of the corporate 
defendant? Xart in  c. Bus Line, 197 N .  C., 720, 150 S. E., 501. 

2. Was  the prosecution of the plaintiff previously authorized or sub- 
sequently ratified by the corporate defendant? Jackson v. l 'el.  Co., 139 
K. C., 347, 51 S. E., 1015. 

I t  is elementary that the principal is liable for the acts of his agcnt, 
whether malicious or negligent, and the master for similar acts of his 
servant, which result in in jury  to third persons, when the agent or 
servant is acting within the line of his duty and exercising the func- 
tions of his employm~nt .  Roberts v. RI. R., 143 S. C., 176, 55 S.  E., 
509. This upon the doctrine of respondeat superior. One mho com- 
mits a wrong is liable for it, and it is immaterial whether i t  be done by 
him in  person or by another acting by his authority, express or implied. 
Qui  facit per a7iurn facif per S E .  Sazuyer v. Gilmers, 189 S. C., 7, 126 
S .  E., 183;  Cotfon 1 % .  Fisheries Products Co., 177 IT. C., 56, 97 S.  E., 
712; Gallop 7%. Clark, 188 S. C., 186, 114 S. E., 145;  Cook v .  R. R., 
128 X. C., 333, 35 S. E.,  925; I'icrce 1 % .  R. R., 12-1- S. C., 53, 33 
S. E., 399. 

''A servant is acting in the course of his employment, nhcn lie is 
engaged in that  vhich  he was employed to do, and is at the time about 
his master's businpss. H e  is not acting in the course of his employment, 
if lie is engaged in some pursuit of his onn.  Xot every d e ~ i a t i o n  from 
the strict execution of his duty is such an interruption of the course of 
employment as to  suspend tlie master's responsibility; but, if there is a 
total d ~ p a r t u r e  from the course of the master's businrs;, the master is 
no longer answerable for the servant's conduct." Tiffany on Agency, 
p. 270. 

If the n rongdoer, nhi le  acting within the range of his authority, does 
an  act nhich  injures another, the principal or  master is liable therefor, 
without reference to whether the intent of the agent or servant was good 
or bad, innocent or malicious. Sawyer v.  R. R., 1.1-2 X. C., 1, 54 S.  E., 
793; Cook 7%.  R. R., 128 3. c., 333, 38 S.  E., 92.3; Pierce .c. R. R., supra; 
Hussey v. R. R., 98 8. C., 34, 3 S. E., 923. 

When the tort or vrongful  act is done by express command of the 
principal or master or when i t  is afterwards adopted or ratified by him, 
there is  little or no difficulty in applying the rule;  but it is otherwise 
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when liability is made to depend upon implied authority. Jackson v. 
Te7. Co., supra. 

Liability of the principal or the master depends not upon the motive 
of the agent or the servant, such as his intent to benefit the employer or 
to protect his property, but upon the question whether in the perform- 
ance of the act which gave rise to the injury the agent or the servant 
was, at  the time, engaged in the service of his employer. Kelly v. Shoe 
Co., 190 N .  C., 406, 130 S. E., 32; Butler v. Mfg. Co., 182 N .  C., 547, 
109 S. E., 559; Munick v. Durham, 181 N.  C., 188, 106 S. E., 665; 
Clark v. Bland, 181 N. C., 110, 106 S. E., 491; Sawyer v. R. R., supra; 
Daniel v. R. R., 136 N. C., 517, 48 S. E., 816. 

I t  is fully recognized that corporations may be held liable for negli- 
gent and malicious torts, and that responsibility will be imputed when- 
ever such wrongs are  committed by their employees, servants, or agents, 
in the course of their employment and within its scope, i lnge v. Wood- 
men, 173 N. C., 33, 91 S.  E., 586; fluffman V. R. R., 163 N. C., 171, 79 
S. E., 307; Tm'pp v. Tobacco Co., 193 N.  C., 614, 137 S. E., 871. 

The following from Reinhard on Agency, sec. 335, clearly and co- 
gently states the rule in  such cases and the reasons for its adoption by 
the courts : 

"It is a general principle of law, as well as of social compact, that 
every one must so conduct himself in the enjoyment of the privileges of 
life and property as not to injure the person or property of others. 
. . . I f  a legal wrong is committed by an accounta'de being, the 
party injured may obtain redress therefor in damages. I f  the m o n g  
was committed by his authorized agent, or servant, the result is the same. 
By  'authorized agent' i t  is not meant to imply that  the wrongful act 
itself must be authorized by the principal or master, or that any pse- 
sumption of that nature must be indulged before the principal can be 
held responsible: i t  is sufficient if the agent was auth0riz.d to perform 
the act in the performance of which the wrong was committed; for the 
principal is responsible, not only for the act itself, but for the mays and 
means employed in the performance thereof. The principal may be 
perfectly innocent of any actual wrong or of any complicity therein, 
but this will not excuse him, for the party who mas injured by the 
wrongful act is also innocent; and the doctrine is that whwe one of two 
or more innocent parties must suffer loss by the wrongful act of another, 
i t  is more reasonable and just that he should suffer it who has placed the 
real wrongdoer in a position which enabled him to commit the wrongful 
act, rather than the one who had nothing whatever to do with setting 
in motion the cause of such act. ' In such cases,' says Siory, (the rule 
applies (respondeat superior), and it is founded upon pu'clic policy and 
convenience, for in no other way could there be any safety to third per- 
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sons in  their dealings, either directly with the principal, or indirectly 
with him, through the instrumentality of agents. I n  every such case 
the principal holds out his agent as competent and fit to be trusted, 
and thereby, in  effect, he warrants his fidelity and good conduct in all 
matters within the scope of the agency.' " 

Continuing, the same author, in section 336, says: 
"Of course, if the master or  principal authorized or ratified the tort, 

or participated in  i t  himself, he will be liable for the damages occa- 
sioned by it.  But if he did not authorize or ratify i t  he will still be 
liable if i t  was done in the course of the agent's or servant's employ- 
ment; and this is so even if the master or principal had actually for- 
bidden the act to be done. The test is, whether the tort was committed 
in  the course of the employn~ent of the servant or agent; if the wrongful 
act complained of was outside of the course of such employment, the 
master or principal is not liable, unless it was subsequently ratified." 

T o  like effect is the following from Xarlowe v .  Bland,  154 N. C., 140, 
69 S. E., 752: "An act is within the scope of the servant's employment, 
where necessary to accomplish the purpose of his employment, and 
intended for that purpose, although in excess of the powers actually 
conferred on the servant by the master. The purpose of the act rather 
than its method of performance is the test of the scope of employment. 
But the act cannot-be said to be within the scope i f  the ~&ployment 
merely because the injuries conlplaincd of would not hare  been com- 
rnitted without the facilities afforded by the servant's relations to his 
master, nor because the servant supposed that he possessed authority to 
do the act in question." See, also, Cot fon  v. Transportation Co., 197 
N. C., 709, 150 S. E., 505, and cases there cited. 

The result of the modern cases is, that a corporation is liable civilifer 
for torts committed by its servants or agents precisely as a natural per- 
son. Though it may have no mind with which to plot a wrong or hands 
capable of doing an injury, yet i t  may employ the minds and hands of 
others. I f  the tort of the servant is committed in the course of doing 
the master's work, and for the purpose of accomplishing it, it  is the act 
of the master, and he is responsible "whether the wrong done be occa- 
sioned by negligence, or by a wanton and reckless purpose to accomplish 
the master's business in an unlawful manner." Levi v. Brooks, 121 
Mass., 501; Denver, efc., Ry. v. IIarris, 122 U .  S., 597. 

When the servant is engaged in  the work of the master, doing that 
which he is employed or directed to do, arid an  actionable wrong is 
done to another, either negligently or maliciously, the master is liable, 
not only for what the servant does, but also for the ways and means em- 
ployed by him in  performing the act in question. Ange z;. Woodmen,  
supra; Reinhard on Agency, supra; Bucken v. R. R., 157 S. C., -143, 



100 I N  T H E  S U P R E M E  COURT. [201 

73 S. E., 137; N a y  v. Tel.  Co., 157 N. C., 416, 72 S. E., 1059; Berry v. 
R. R., 155 N.  C., 287, 71 S. E., 322; Roberts v. R. R. ,  su2;ra. 

I n  actions for malicious prosecution, where i t  is sought to hold the 
employer liable for an  unwarranted proceeding by his employee, the 
question of liability, as in other cases, is made to depend, firstly, upon 
whether the proceeding was within the scope of the employee's duties; 
and, secondly, upon adoption or ratification. V17ilsort v. Seukag Machine 
Co., 184 N. C., 40, 113 S. E., 508; Cooper v. R. R., 165 PIT. C., 578, 81 
S. E., 761, S. c., 170 K. C., 490, 87 S. E., 322. 

Undoubtedly, an  officer employed to  make arrests and to prosecute 
offenders i n  proper cases, would be acting within the scope of his au- 
thority in  carrying out such duties, and the employer would be liable 
for an  unwarranted prosecution instituted by him in  the line of his 
duties. Butler v. Mfg. C'o., m p m .  

Ordinarily, however, the criminal prosecution of an  offender, even 
where the offense is against the property of the principal or master, is 
not within the scope of the agent's or servant's author it,^. Daniel z.. 

R .  R., supra; Sawyer v. R. R., supra; Powell v. Fiber C'c., 150 N. C., 
12, 63 S.  E., 159; West v. Grocery Co., 138 PI'. C., 166, 50 S .  E., 665; 
Xoore v. Cohen, 128 h'. C., 345, 38 S.  E., 919; Central Ry. Co. v. 
Brewer, 78 Md., 394. "In doing such act the agent acts in response to 
his duty as a citizen to see that  public justice is done by punishing the 
offender. He,  by such act, does not in theory of law seek to punish the 
supposed thief because he has wronged the company, but bwause he has 
wronged the state." Cameron v. Pacific Express CO., 48 Md. App., 99. 
9 distinction is  to  be made in this connection between those cases in 

which the action of the agent or the serrant  could h a ~ e  no effect other 
than the punishment of the offender, and those in which th2 prosecution 
was instituted or pursued with a view to the rrcovery of the employer's 
property or the protection of his business. As said by Justice Blaclcburn 
in Allen v. London, etc., R .  Co., L. R., 6 Q. B., 65:  "There is  a marked 
distinction between an  act done for the purpose of protecting the prop- 
erty by preventing a felony, or of recorcring it back, and an  act for the 
purpose of punishing the offender for that  which has dready been 
done.'' Accordingly, i n  Wheeler and R'ilson M f g .  Co. u.  Boyce, 36 
Kan., 350, where the unwarranted arrest and detention of the plaintiff 
was incidental to a replevin suit for the recovery of property belonging 
to the principal, the latter mas held liable. To like effect if, the decision 
in  Jackson v. Tel.  Co., supra. And in the following cases, where un- 
varranted arrests were made to enforce collections of debts which the 
agents believed to be due their principals, the latter were held responsible 
for the acts of the former. Palmeri v.   van hat fan R y .  Co., 133 N. Y., 
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261, and Dupree v.' Childs, 65 N .  Y .  Supp., 179. See, also, Railroacl 
Co. v.  King, 69 Miss., 852. 

I n  the instant case, Swaim and Brady were undoubtedly acting within 
the course of their employment as agents or servants of the Atlantic Re- 
fining Company, Inc., in making sale and delirery of the gasoline and 
in undertaking to  collect therefor. As to whether they exceeded their 
authority in resorting to or pursuing the criminal prosecution of the 
plaintiff, to  enforce collection of the check, is the crucial point upon 
which the liability or nonliability of the corporate defendant in the 
first instance depends. 26 Cyc., 1 8 ;  2 C. J., 848. The check was made 
payable to "The Atlantic Refining Co." I t  was the property of the 
corporate defendant when the warrant  was sworn out by Brady. I t  was 
the property of thc corporate defendant when Swain] took it to the bank 
and asked that  i t  be dishonored for nonpayment. I t  was the property 
of the corporate defendant when Swaim later presented it to the bank 
for payment. 

I f  the i n d i ~ i d u a l  defendants were acting within the scope of their 
authority as agents or servants of the corporate defendant in accepting 
the check, and Swaim mas acting for the corporate defendant in finally 
presenting it for  payment, which is not controverted, we think the case 
is one for  the jury, under proper instructions frorn the court, to deter- 
mine whether the Atlantic Refining Company, Inc., is liable to the 
plaintiff on either theory, i. e., the theory of authorization or the theory 
of ratification. 

On the theory of authorization, as  to whether the individual defend- 
ants, in instituting or pursuing the criminal prosecution of the plaintiff 
for uttering the check in question, were about the business of the cor- 
porate defendant, acting in the line of their t l u t i~s  as such agents and 
servants, see: Kelly v. Shoe Co., supra; Beam 2 % .  Fuller, 171 N. C., Z O ,  
88 S.  E., 760; Fleming v. I in i f t ing  ;lfills, 161 N. C., 436, 77 S. E., 309; 
B e w y  v.  R. R., 153 N. C.. 287, 7 1  S. E., 322; Stewart v. L u m b ~ r  Co., 
146 N. C., 47, 59 S.  E., 545; Jferrell c. Dudlcy, 139 N. C., 57, 51 S. E., 
3 C C .  

i 1 i , Kelly 2.. Tru,rfion Co., 132 S. C.. 368, 43 S. E., 923; Locick v .  
R. R., 129 N. C., 427, 40 S. E., 191; @rips  v. Sellers, 19 x. C., 492; 
Davenport v. Lynch, 51 N. C., 545. 

On the theory of ratification, as to xhether the corporate defendant, 
v i t h  full knonledge of the facts, ratified the acts of its agents or ser- 
m n t s  in instituting o r  pursuing the prosecution in question, see: Wag- 
goner 2.. Publishing Co., 190 K. C., 829, 130 S. E., 609; Xfarku~eather c. 
Gravely, 187 F. C., 526, 322 S. E., 297; Bank v. Justice, 157 PUT. C., 373, 
72 S.  E., 1016; Daniel v. R. R., 136 F. C., 517, 48 S. E., 816; Xinter  u. 
Express Co., 153 h'. C., 507, 69 S. E., 497; Dempsey v. Chambers, lS4  
JIass., 330; 18 R. C. L., 811; 21 R .  C. L., 919; 2 C. J., 470. 
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T h e  decisions in Turnage v. Austin, supra,; Powell v. Fiber Co., supra; 
West v. Grocery Ca., supra; Moore v. Cohen, supra, cited a n d  relied on 
by t h e  defendants, and  Lamm v. Chprles S tows Co., post, 134, a r e  not  
a t  var iance with our  present position. T h e y  a r e  distinguishable by 
reason of different f a c t  situations. 

T h e  ent i re  meri ts  of the  case a r e  not before us. F o r  aught  we know, the  
j u r y  m a y  find, upon  consideration of all t h e  evidence, t h a t  probable 
cause existed f o r  t h e  prosecution; t h a t  it was instituted a n d  pursued 
without  malice, a n d  t h a t  the corporate defendant  i n  no event is liable 
therefor. B u t  upon  the  record, as  presently presented, there was e r ror  
i n  directing a verdict f o r  the defendants. 

N e w  trial.  

DEWEY CAJIPBEI,I, v. HIGH POIST,  THOJfASVILLE & DENTON 
RAILROAD COJIPANY. 

(Filed 15 June, 1931.) 

1. Trial D a 4 n  motion of nonsuit a l l  evidencc is  t o  be (considered i n  
light nlost favorable i o  plaintiff. 

Upon a motion as of nonsuit all the evidence, whether offered hy the 
plaintiff or elicited from the defendant's witnesses, is to be considered in 
the light most favorable to the plaintiff, and he is entitled to every rea- 
sonable intendment thereon and tvery reasonable inferel ce therefrom. 
C. S., 567. 

2. Railroads D +Violation of o~dirrance i n  respect t o  safety and  condi- 
tion of crossing is  negligcnce. 

Where a city ordinance requires a railroad compaily, among othcr 
things, to keep its grade crossing in the city in a safe ccndition at  all 
times by paving same with wood, brirk, cement, etc., for 1he full width 
of the stwet. and makes the failure to do so a misdememor, evidence 
that the wheels of the automobile in which the plaintie was riding as a 
guest became caught between the exposed cross-tie on olle side of the 
crossing where the driver was forced to go by other passin: automobiles. 
and that this part of the crossing was in an unsafe condition, and that the 
car was struck by defendant's train approavhing the crcssing without 
giving any warning, is held sufficient to be submitted to the jury and 
overrule defendant's motion a s  of nonsuit. 

3. Highways B k-Negligenca of driver will not be  imputed to guest 
having n o  control o r  management over automobile. 

Upon evidence tending to show only that  the plaintiff was an invitee 
of the owner and driver of an automobile, and had no managemeut or 
control over the driver, any contributory negligence attributable to the 
driver will not ordinarily be imputed to the plaintiff. 
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4. Railroads D b U T h e r e  negligence of railroad is proximate cause of 
injury t o  @est t h e  negligence of driver will no t  relieve it of liability. 

\\'here the owner of an automobile is driving his own car arid his 
invitee or guest, who lias no control over the running or ope ratio^^ of the 
car, is injured in a collision ~ ~ i t h  a train a t  a grade crossing, and the 
railroad company is negligent, the negligence of the driver of the auto- 
mobile, if any, will not bar plaintiff's right to recover against the railroad 
company unless it is the sole prosimate cause of the injury in suit. 

5. Damages F a-Instruction a s  t o  measure of damages for  personal in- 
jury under  evidence i n  this  case held not  error. 

Where the plaintiff in a negligent injury action does not offer evidence 
of any expense he was put to as  the result of the illjury, and instruction 
upon the measure of damages recoverable that the plaintilf has the 
burden of proof aiid may recover, if a t  all, only an amouut which would 
co~upensate him for past, present a i d  future suffering and the conditioii 
of his person, excluding ally expense 11e may have incurred otherwise ~ I I  

account of the injury received, is not erroneous, aud an exception by tlie 
defendant to mother portion of the charge consistelit and not in conflict 
therewith will not be sustained. 

6. Trial E c-Where instructions suficiently s ta te  law applicable, party 
desiring more specific instructions should make  request therefor. 

\\'here the instructions of the court to the jury are geuerally sutficieut 
under the evidence, the objecting party must oEer prayers for i l ~ s t r u c t i o ~ ~ s  
in more detail if he desires them or liis esception is uutenable. 

7. Trial G a--Jululrs will not  be allowed to impeach their  own verdict. 
After verdict jurors will not be heard to impeach it  by their individual 

testimony, though the power of the trial court to perfect a verdict or to 
correct a n  inadvertence or mistake does not fall witliiu the rule, aucl 
held:  on this appeal an exception and assignment of error for that tlie 
trial court refused to hear testimony of jurors that the verdict n-as a 
quotient verdict is not sustained. 

8. Appeal a n d  E r r o r  J -Where it does not appear  what  answer of 
witness would have been, exception to i ts  exclusion will not be held 
fo r  error. 

Exception to the refusal of the trial court to permit a witness to 
answer a questiou is liot maintainable on appeal when the record does not 
disclose what the answer would have been. 

9. Trial  E g-(7harge correct when construed a s  a whole mill not  be 
held fo r  reversible error. 

\Vilere the charge of the trial court to the jury take11 ill its related parts 
and construed contextually as  a whole is free from error an esception 
thereto will not be sustained on appeal. 

10. Trial G b W h e r e  verdict determines rights of parties the  jury's 
failure t o  answer one of thc  issues is  not ground for  a new trial. 

I n  a personal injury case involving upon the trial the issues of negligence, 
contributory negligence, and the last clear chance, the failure of the jury 
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to answer the last issue will not entitle the defendant to a new trial on 
appeal when it appears that the jury's answer to the first two issues com- 
pletely and properly dispose of the case. 

11. Segligence B d-When negligence of defendant concurs with negli- 
gence of another in proximately causing injury the defendant is 
liable. 

In a case involving defendant's negligence, any degree (of causal negli- 
gence, however small, on defendant's part, will entitle the plaintiff to 
recover if he is free from contributory negligence. 

12. Trial E -Refusal to gire special instructions requested will not 
be held for error when they are substantially embodied in charge. 

The refusal of the trial court to give special instructioilrj requested wili 
not be held for error if the requested instructions are substantially 
covered in the charge. 

APPEAL by defendant from Schen8ck, J., a t  December Term, 1930, of 
G~ILFORD.  Affirmed. 

This was a civil action heard and tried in  the municip:~l court of the 
city of High Point, before Lewis E. Teague, judge, and a jury, a t  the 
April Term, 1930, of said court. 

I t  is a n  action for actionable negligence brought by plaintiff against 
defendant. Defendant denied negligence and set u p  the plea of con- 
tributory negligence. 

The evidence on the par t  of plaintiff was to the effect that  he was a 
guest or gratuitous passenger in  an  Essex coach automobile driven by 
one W. G. Long. Long and his wife were in  the front  seat, Long a t  the 
steering-wheel and his wife beside him, plaintiff i n  the r sa r  seat. The 
automobile was so constructed that  i t  was necessary for the person i n  
front  of him to get u p  and the seat be turned down and open the door 
before plaintiff could get out. That  defendant's t rain was backing and 
the automobile was stuck on the middle track, Long and his wife, after 
sensing the situation, were able to escape, Long opening the door on his 
side and his wife the one on her side, but plaintiff was not able to escape 
in  time, and in getting out behind Mrs. Long he got as f a r  as the running 
board and was caught by the backing t ra in  of defendant and seriously 
injured, losing his leg, which had to be amputated about 3 inches 
below the knee. 

The  collision occurred on 5 February, 1919, about 5 to 10  minutes 
after 1 2  o'clock noon, where defendant's railroad tracks cross Oak 
Street i n  High  Point. The automobile i n  which plaintiff was riding 
was headed north, traveling on the east side of Oak Street. There were 
three railroad tracks of defendant crossing Oak Street a t  this place. 
The center of the crossing, some 7 to 9 feet, mas in  fair ly good condi- 
tion for automobiles to cross, but the balance of the crclssing was un- 
ballasted, uneven and in  bad condition on the side the automobile was 
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being driven by Long. The rails projected u p  and the cross-ties could 
be seen. "The rails on Mr. Long's side as he proceeded north were 
sticking u p  pretty high and pretty rough." The street was about 24 to 
30 feet wide. Long was coming down the road on the right side, trayel- 
ing on that  side, to  avoid a car he was meeting. On  approaching the 
tracks of the railroad crossing Oak Street one could not see in the direc- 
tion the train was coming on account of obstruction until within about 
15  feet, or, as testified to by plaintiff, "practically on the crossing," and 
then not over some 40 feet. K O  train was seen or heard-no bell ringing 
o r  whistle blowing. 

Long, the driyer of the automobile, testified in pa r t :  ((I undcrtook to 
cross the crossing that  is referred to in this case. . . . I just got 
stopped on it. I tried to get the car off the track both ways, and there 
mas only one thing to do, and that  was to jump out to keep from being 
killed. I couldn't get my  car off because i t  v a s  hung on the rail. When 
I went up  to this crossing I looked both ways to see if a train was coni- 
ing  and saw none. I slowed down. I remember one automobile passing 
x ~ h e n  I ven t  to cross, and when that  car n a s  passing my car had to go 
away orer to the right where the road mas not filled up. I11 crossing 
there at that  time I had to cross over the exposed T-irons. Dewey 
Campbell and my wife and myself were in the car. Dewey Campbell 
had nothing to do with the driving of the car. The  train hit nly auto- 
mobile just about the time I got out. I t  merit about 40 feet down the 
track. I f  the train slackened its speed I couldn't tell it .  I t  tore my 
automobile all to pieces." 

I t  was further i n  evidence that  Long, after getting stuck betveen the 
rails, tried to go forward and then backward, but could do neither. The 
wheels of the automobile were spinning around, snow v a s  on the ground. 
,Is soon as plaintiff discovered the situation he exclaimed to Long: 
"Lord, Bill, there's the train," and the train mas backing on thcrn some 
50 feet away. 

T. P. Anderson, a ~ ~ i t n e s s  for plaintiff, testified in pa r t :  "I was 
familiar with the condition of the crossing. I don't think the space be- 
tween the rails was filled in  for the entire n id th  of the crossing with 
cither mood, brick, concrete, stonc or other stlitable matcrial all the 
way across. . . . When I first saw his car i t  was on the track. 
From the time I first saw the train it was a t  least 100 feet from the car. 
. . . I saw the occupants in the car. X r .  Long appeared to be trg- 
ing to  more  his car. I saw Mr.  Campbell rise u p  in the back of the 
car. I saw Mr. Long get out ;  I saw Mrs. Long get out ;  I s a v  N r .  Camp- 
bell s tart  out the same door Xrs .  Long went out of.', 

The  issues submitted to the jury and thvir answers thereto v e r c  as 
follorrs : 
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"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : Yes. 

2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer : No. 

3. I f  so, could the defendant, by the exercise of reasonable prudence 
and proper care, have avoided injuring the plaintiff, as alleged in the 
complaint ? Answer : 

4. What damage, if any, is the plaintiff entitled to "ecover of the 
defendant ? Answer : $11,875." 

Judgment was rendered on the verdict by the municipal court of the 
city of High Point. Numerous exceptions and assignments of error 
were made by defendant and appeal taken to the Superior Court. 

The following judgment was rendered in the Superior Court: "This 
cause coming on to be heard upon appeal from the municipal court of 
the city of High Point, and being heard upon the assignments of error 
on the part of the defendant as set forth in the record: I t  is ordered 
that each and every assignment of error appearing in the record be over- 
ruled; that the judgment heretofore rendered in the mun cipal court of 
the city of High Point be in all things affirmed, and t h ~ , t  the clerk of 
this court certify this opinion to the municipal court of the city of High 
Point to the end that said cause may be proceeded with according to 
law." 

The defendant made numerous exceptions and assignments of error, 
the same as on appeal to the Superior Court and appealed to the 
Supreme Court. The material ones and necessary facts will be set forth 
in the opinion. 

Frazier (e. Frazier and, Gold, York (e. McArlally for plaintif. 
Lowelace (e. Kirkman a,nd King, Sapp & King for defendant. 

CLARKSON, J. At the close of plaintiff's e~idence and ~t the close of 
all the evidence, the defendant made motions in the municipal court of 
the city of High Point for judgment as in case of nonsuit. C. S., 567. 
The court refused these motions, and in this we can see no error. On 
appeal to the Superior Court the numerous exceptions and assignments 
of error taken to the trial in the municipal court on questions of law 
mere overruled, which we think correct. 

It is the settled rule and the accepted position in this jurisdiction 
that, on a motion to nonsuit, the evidence which makes for the plain- 
tiff's claim, and which tends to support his cause of action, whether 
offered by the plaintiff or elicited from the defendant's witnesses, will 
be taken and considered in its most favorable light for the plaintiff, and 
he is entitled to the benefit of every reasonable intendment upon the 
evidence, and wery reasonable inference to be drawn therefrom. The 
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evidence in  the present action was to some extent conflicting, but this 
was a matter for  the jury to determine. 

An  ordinance in regard to railroad crossings, in force in  the city of 
High Point  a t  the time, is as follows: "It shall be the duty  of all rail- 
road companies owning or operating railroads within the limits of the 
city of High Point  to  keep all grade crossings and overhead bridges, 
used by vehicles or  pedestrians, or both, i n  a smooth, level, clean and 
perfectly safe condition a t  all times by paving same with wood, brick, 
concrete, stone o r  other suitable materials; said crossings to be so main- 
tained fo r  the full width of the street and sidewalks and for the full 
distance of the railroad right of way on both sides of the track or tracks: - 
that  any railroad company failing to keep and observe the requirements 
of this ordinance shall be subject to  a penalty of $25 for each offense; 
that  each day's failure or neglect on the par t  of any railroad company 
to keep and observe any of the requirements or provisions of this ordi- 
nance shall constitute a separate and distinct offense." 

I f  Long, the driver of the car, had been injured and had brought an  
action against defendant, the evidence mas sufficient to be submitted to - 
the jury on the question of negligence and contributory negligence. 
Earzcoocl 1.. R. R., 192 N.  C., 27;  NcGee v. Warren, 198 N. C., 675; 
Smif7t 2%. R. R., 200 X. C., 177; King 7 ; .  R. R., 200 N.  C., 398; Mad~in 
v. R. R., 200 N. C.. 784. 

Plaintiff was a guest or  gratuitous passenger. I t  is well settled that  
"Negligence on the part  of the driver will not, ordinarily, be imputed 
to a guest or occupant of an  automobile unless such guest or occupant is  
the owner of the car or has some kind of control of the driver. Ba9well 
v. R. R., 167 N. C., 611; R7hife v. Rcalty Co., 182 N .  C., 536; Williams 
v. R. R., 187 N .  C., 348; Albritton v. Ilill, 190 N.  C., 429. Of course, 
if the negligence of the driver is the sole, only proximate cause of the 
injury, the injured party could not recover." Earwood v. R. R., 192  
Y. C., a t  p. 30;  Dickey v. R. R., 196 N.  C., 726. 

On this aspect the court charged the jury:  "If you find from the 
evidence in this case and by its greater weight that  the defendant in 
this case was negligent and that  W. G. Long. the operator of the auto- 
mobile on this occasion, was negligent and that  their negligence co- 
operating and concurring therc together was the proximate cause of 
the in jury  that the plaintiff received on this occasion, then the court 
charges you that  under that  circumstance i t  would be your duty to  
ansver the first issue 'Yes.' The court further charges you, gentlemen 
of the jury, if you find by the greater weight of the evidence in this 
case that  the operator of the automobile, V. G. Long, was negligent and 
his negligence was the sole proximate cause of the in jury  that  the plain- 
tiff i n  this case received, then the court charges you that  under that  
circumstance it would be your duty to answer the first issue 'No.' " 
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The contention of the defendant that the charge in reference to dam- 
ages was erroneous cannot be sustained. The judge of the municipal 
court, after setting forth accurately the contentions of the parties in 
reference to damages, charged the jury : "You will not consider any ex- 
pense that the plaintiff in this case has gone to as a result of this injury, 
because there is no evidence in this case that he has gone to any expense 
as a result of that injury, and you rvill pass upon the amount of damage 
he is entitled to recover for the injury he received on this occasion; that 
is, the present worth of that amount that he is entitled to receive. Of 
course, that takes into consideration, under the charge I have given you, 
that you are giving him one compensation which will ccanpensate him 
for the injury that he received, taking into consideration the past suffer- 
ing, present suffering, and future suffering, and the condition of his 
person. This part of the charge was not excepted to, and that part which 
mas excepted to on this phase was consistent and not conflicting. 

I n  Ledford v. h m b e r  Co., 183 N .  C., at p. 616-17, the rule is thus 
stated: "And it is for the jury to say, under all the circuinstances, what 
is a fair and reasonable sum which the defendant should pay the plain- 
tiff, by way of compensation, for the injury he has sustained. The age 
and occupation of the injured party, the nature and extent of his busi- 
ness, the value of his services, the amount he was earning from his busi- 
ness, or realizing from fixed wages, at the time of the injcry, or whether 
he was employed at a fixed salary, or as a professional m m ,  are matters 
properly to be considered. Rushing v. R. R., 149 N. C., 158. The sum 
fixed by the jury should be such as fairly compensates the plaintiff for 
injuries suffered in the past and those likely to occur in the future. The 
award is to be made on the basis of a cash settlement of the plaintiff's 
injuries, past, present and prospective. Penny v. R. 12., 161 K. C., 
528; F r y  v. R. R., 159 N. C., 362." O'Bm'on v. Parlcs Cramer Co., 196 
N. C., 366-7. 

I n  O'Bm'en v. Parks C m m e r  Co., supra, at p. 367, the following ob- 
senration is made: "If the defendant desired fuller instruction, or in 
any special way, it should have asked for an instruction sufficient to 
present its view or so as to direct the attention and consideration of the 
jury more pointedly to that particular phase of damage which defendant 
desired to present." 

The question presented by defendant as to the impeachment of the 
jury cannot be sustained. I t  is well settled in Lumber Co. v. Lumber 
Co., 187 N .  C., at p. 418, citing numerous authorities: "It is firmly 
established in this State that jurors will not be allowed to attack or to 
overthrew their verdicts, nor will evidence from them l ~ e  received for 
such purpose. . . . But this rule does not affect the power of the 
court to perfect a verdict, nor to correct any inadvertence or mistake that 
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may have occasioned the entry of a verdict a t  variance with the real 
finding of the jury." 

The  exception and assignment of error made by defendant on this 
aspect, is as fo l lom:  "For that his Honor refused to permit the defend- 
ant to offer evidence t o  shox  that  the verdict of the jury mas a quotient 
verdict, and refused to  set aside said verdict." 

I n  Harbee 2;. Davis, 187 N. C., a t  p. 85, citing numerous authorities, 
"There was no error, for another reason. d d a m s ,  J., in S n y d e r  2;. 

dsheboro,  182 N. C., 710, says: 'Since the record fails to disclose what 
the witness would h a r e  said. we cannot assume that  his answer would 
h a w  been favorable to the defendant. I t  would be vain to grant a new 
trial upon the hazard of an  uncertain answer by the witness.' " I c e  Co. 
v. Cons t ruc f ion  Co., 194 N. C., a t  p. 409. We can see no error in the 
charge as a whole. 

I n  r e  Mrs .  Hardee's Tl ' i l l ,  187 N. C., at 13. 382-3, we find: "It is now 
settled law that  the cliarge of the court must be considered and ex- 
a m i n ~ d  by us, not disconnec.tetlly, but as a whole, or a t  least the whole 
of what was said regarding any special phase of the case or the law. 
The losing party will not be pernlitted to select detached portions of the 
charge, even if in thcmselres subject to criticism, and assign errors as to 
them, when, if considered with other portionr, they are readily ex- 
plained, and tlie charge in its entirety appears to be correct. Each por- 
tion of the charge must b , ~  considered with reference to what precedes 
and follons it. I n  other nords, it  must be taken in  its setting. The  
charge should be viewed contextually and not disjointedly. Any other 
rule would be unjust, both to tlie tr ial  judge and to the parties." Brouvl. 
v. Tel. Co., 198 N. C., 773-4. 

The  exception and assignment of error as to the jury not answering 
the third issue, involving last clear chance, is immaterial on this record. - 
The Supreme Court will not consider exceptions arising upon the trial 
of another issue, when the issues found by the jury are sufficient to 
support the judgment. Xams v. Cochran,  188 N .  C., a t  p. 734. 

On this record, as the plaintiff was a guest or gratuitous passenger, 
Tre must call attention to another well settled principle of law set forth 
in White  v. Eralty Co., 182 N. C., a t  p. 538: "But if any degree, how- 
ever small, of the causal negligence, or that without which the in jury  
would not have occurred, be attributable to the defendant, then the 
plaintiff in the absence of any contributory n~gligence on his part ,  would 
he entitled to recover: because the defendant cannot be excused from 
liability unless the total causal negligence, or proximate cause, be at- 
tributable to another or others. 'When two efficient proximate causes 
contribute to an injury, if defendant's negligent act brought about one 
of such causes, he is liable.' W o o d  2;. Public  Service Corp.,  174 N .  C., 
697." Earwood v. R. R., supra. 
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The  court below charged: ('If you are satisfied by the greater weight 
of the evidence in this case that  the defendant railroad company failed 
to comply with that  city ordinance, . . . i n  keeping that  grade 
crossing according to requirements in this ordinance, that  that  would 
be negligence, and if you are  further satisfied by the greater weight of 
the evidence that  tha t  negligence was the proximate causcl of the in jury  
that  this plaintiff received on this occasion, then the court charges you 
that  under that  circumstance i t  would be your duty t o  answer the first 
issue 'Yes.' " 

The above principle is well settled in  this jurisdiction. Delaney v .  
Hendemon-Gilmer Co., 192 N. C., 651. 

The exceptions and assignments of error that  defendant's prayers for 
instructions were not given, cannot be sustained. The parts of the 
special instructions prayed for, that  were correct in lam and applicable 
to  the facts in this action, were fully set forth in the charge. The  court 
below in  the charge defined burden of proof and applied i t  i n  reference 
to  the different issues; i n  like manner negligence and pi-oximate cause 
and contributory negligence. The  charge is unusually clear and compre- 
hensive, covering every phase of the controversy, and complies fully 
with C. S., 564. 

We find no error in law. The judgment of the court bldow is 
Affirmed. 

STATE v. MILTOS FIELDS. 

(Filed 15 June, 1931.) 

1. Intoxicating Liquor A c-Testimony that liquor in defendant's pos- 
session was intoxicating hcld sufficient to  be submitted to jury in 
this case. 

I t  may be shown in evidence as a fact that other beverages than those 
defined by our statute, S. C. Code, 1027, sec. 3411(a) as ntosicating and 
prohibited are intosicating in fact and come within the intent and mean- 
ing of the statute, and while courts will not take judicial iiotice that home 
I~rew is intosicating, where officers experienced in such matters testify 
that the liquor in question was home brew, and the defendant admits it 
to have been root beer, and the officers testify that from its smell and 
appearance when it was seized by them that the bererage was intosicat- 
ing, it is sufficient to take the case to the jury on this question under 
proper instructions from the court and to resist defendant's motion as of 
nonsuit. C. S., 4613. 

2. Criminal Law G i-Testimony that liquor, from its appearances and 
smell, was intoxicating, held r o m p t m t  undcr facts oi' this case. 

Where it is shown that witnesses hare sufficient knonledge and espe- 
rience to enable them to form an opinion as to whether liquor found in 
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the possession of the defendant or manufactured by him mas intoxicating, 
their testimony that from its odor and looks upon examination, the liquor 
was intoxicating, their testimony is competent without further qualifica- 
tion as experts. 

RROGDEN, J., dissents. 

APPEAL by defendant from Crannzer, J., at  March Term, 1931, of 
VAKCE. N o  error. 

This is a criminal action tried on a warrant issued by the recorder of 
Vance County on the affidavit of a deputy sheriff of said county, charg- 
ing that "at and in  said county, on or about 30 January ,  1931, Milton 
Fields did unlawfully and wilfully have in his possession intoxicating 
liquors and ingredients for making and manufacturing intoxicating 
liquors contrary to the statute in such case made and provided and 
against the peace and dignity of the State." 

On the evidence submitted to the jury, under the charge of the court, 
there was a verdict that  defendant is guilty. 

From judgment that  defendant be confined in the county jail of 
Vance County for six months, with leave to work on the roads of said 
county or of any other county in the State, defendant appealed to the 
Supreme Court. 

A ttorney-General Brummitt and Assistant A ftorney-General Sash for 
the State. 

T .  P. Gholson and A. 1Y. Gholson, Jr., for defendant. 

CONNOR, J. At  the tr ial  of this action in the Superior Court of 
Vance County, the State relied on the testimony of G. H. Tucker, and 
of J. L. Case, deputy sheriffs of Vance County, as evidence for the con- 
viction of the defendant. Their testimony tended to show that on the 
night of 30 January,  1931, they went to  the home of the defendant, 
Milton Fields, on the Oxford road in  Vance County, with a search and 
seizure warrant  which they had procpred from a justice of the peace of 
said county. As  authorized by this warrant, the officers searched the 
house in  which defendant lives, and found in said house two six-gallon 
containers. I n  each of these containers, there was about five gallons of 
a liquor, which both officers testified was, i n  their opinion, home brew. 
Each officer smelled the liquor, and testified over the objection of the 
defendant, that  i n  his opinion the liquor was intoxicating. They did 
not taste the liquor, but after smelling it, poured i t  out of the containers 
on the ground. None of the liquor was analyzed; none of i t  was offered 
in  evidence a t  the trial. Each officer testified that  he did not know 
whether or  not the liquor which they found in defendant's house con- 
tained one-half of one per cent or more of alcohol. Both were of the 
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opinion, based upon its appearance and odor, that  the liquor did con- 
tain more than one-half of one per cent of alcohol. 

The officers also found in defendant's house from one hundred and 
fifty to two hundred empty bottles, with a large number of bottle caps. 
One of the officers testified that he found in a bag in defendant's house 
a substance which he thought was malt. Xone of this ~~ubstance  was 
offered in  evidence a t  the trial. 

The  defendant was not a t  his home wlieri the officer3 went there, 
entered his house and made the search. H e  returned after they had 
completed the search. 

Each of tho witnesses for the State was an officer of experience. Both 
had previously made searches for and seizures of intoxicating liquors 
in the performance of their official duties. Both testif~ed that  they 
thought tha t  the liquor which they found in defendant's ?louse was ill- 
toxicating and that  i t  contained more than one-half of one per cent of 
alcohol by volume. Each testified that  this opinion v a s  based upon the 
appearance and odor of the liquor. 

The  defendant, Milton Fields, as a witness in his own behalf, testified 
that  the liquor in  the two containers found by the officers in his house, 
was root beer, which he had made for his own use, and that  the substance 
found by one of the officers i n  his house was not malt, but 75 as a prepara- 
tion ~ i h i c h  he  used in  making root beer. H e  denied that  the liquor was 
intoxicating. H e  testified that  he had lived in the city of Henderson 
for the past twenty years. 

Both the chief of police of the city of Henderson and the sheriff of 
V'ance County testified that  they had heard recently that  defendant, 
Milton Fields, was '(mixed u p  with whiskey." Neither of them had 
heard anything against the defendant until recently. The defendant 
offered no evidence as to his gelie'ral character. 

The  defendant contends on h is  appeal to  this Court tha t  there was 
error in the refusal of the tr ial  court to allow his motion made at the 
conclusion of all the evidence, that  tlie action be dismi,:sed, and for 
judgment of nonsuit. C. S., 4643. This  contention is properly pre- 
sented to this Court by defendant's assignment of error based on his 
exception duly taken a t  the tr ial  of the action to tlie refusal of his  
motion. The  only question invo11-ed in the coiltention is nhether or not 
there was evidence a t  the tr ial  of tlie action of sufficient probative force 
for submission to  the jury, tending to show that  the liquor found by the 
officers in defendant's possession, and manufactured by him, was iritoxi- 
cating. I f  the liquor mas intoxicating, there was evideme tending to 
show that  its possession by the defendant, although in  his home, was 
unlawful. S. v. Ilammo.nd, 188 N. C., 602, 125 S. E., 402. I11 that  
case i t  was held that  the possession of a large quantity of whiskey by 
the defendant i n  her home raised a prima facie case of l-er guilt, and 
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that  her motion for judgment of nonsuit was properly denied. See 
S. v. Dowel?, 195 N. C., 523, 143 S .  E., 133. 

I n  the instant case there was evidence tending to  show that  the liquor 
found by the officers i n  defendant's possession was home brew. There 
was no evidence tending to show that  home brew is a spirituous, vinous, 
malt or  fermented liquor. The  statutory definition of the word "liquor" 
or of the phrase "intoxicating liquor," as used in  the prohibition statutes 
of this State, does not include home brew. T h e  statute, which in  that  
respect is identical with the Volstead Act, provides that  the  word 
"liquor," or the phrase "intoxicating liquor," when used in the statutes 
of this State prohibiting the manufacture, possession or sale of intoxi- 
cating liquor, shall be construed to include alcohol, brandy, whiskey, 
rum, gin, beer, ale, porter and wine, and in addition thereto any spirit- 
uous, virions, malt or fermrntrd liquors, liquids, and compounds, 
whether medicated, proprietary, patented or not, and by whatever name 
called, containing one-half of one per criitum or more of alcohol by 
volume, mhich are  fit for  use for beverage purposes. Section 1, chapter 1, 
Public Lams 1923. N. C. Code. 1927. sec. 3411(a). 

A liquor, although fit for use for beverage purposes, lrnown and de- 
scribed as home brew, is not intoxicating within the meaning of our 
prohibition statutes, unless i t  be a spirituous, vinous, malt or fermented 
liquor, containing onehalf  of one per cent or more of alcohol by 
volume. Although such liquor is not intoxicating within the statutory 
definition, i t  may neverthrless be intoxicating in fact. The statutory 
definition is  not exclusive. I t  is. therefore. unlawful in this Statc to 
manufacture, possess or sell any liquor which is intosicating ~vi th in  
the statutory definition, o r  which is  intoxicating in  fact. Where there 
is no evidence a t  the tr ial  of a defendant charged with manufacturing, 
possessing or selling intoxicating liquor contrary to  the statutes of this 
State, tending to show that  the liquor was intoxicating within the statu- 
tory definition, i t  is incumbent on the State to  offer evidence tending to 
show that  the liquor mhich the defendant manufactured, possessed or 
sold was in  fact intosicating. I n  the absence of such evidence, the 
action should be dismissed upon motion of the defendant duly made in 
accordance with the provisions of the statute. C. S., 4643. 

I t  has been said that  mithout regard to statutory definition. "the 
courts d l  take judicial notice that  whiskey, brandy, gin, rum, porter, 
and strong beer are  intoxicating liquors. Sccording to some of the au- 
thorities, i t  will also be judicially noticed that  all wine, alcohol, lager 
beer, and Jamaica ginger are intoxicating liquors; but there are also 
cases holding to the contrary as to all wine, alcohol, lager beer and 
Jamaica ginger. As to whether the courts will take judicial notice that 
the term beer, used without restriction or qualification, denotes intoxi- 
cating liquor, there is  likewise a conflict of authority. Some of the 
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cases holding in the affirmative, and some in the negative. As to other 
varieties of beer, or ordinary malt beer disguised under other names, 
their character as intoxicating or the reverse is a matter of evidence. 
Where a liquor is designated simply as cider, the fact thst it is intoxi- 
cating must be established by evidence; but it is otherwise as to hard 
cider. A 'Manhattan cocktail' is generally and popularly known to be 
intoxicating, and hence no proof of its intoxicating character is neces- 
,sary. Judicial notice may be taken of the fact that it iii alcohol in a 
liquor that renders it intoxicating, that wine contains alcohol in vary- 
ing quantities, and that whiskey, properly so called, contains many times 
one-half of one per cent of alcohol. I t  will not be judicially noticed 
that hop pop, hop ale, or hop jack is an intoxicating liqucr. Courts do 
not generally know that all malt liquors are intoxicating, or that mead 
or metheglin is an intoxicating liquor." 33 C. J., 497. I n  view of our 
statutory definition of liquors or intoxicating liquors, many of the cases 
cited in support of the text are not authoritative or controlling on the 
courts of this State;  the principle, however, on which the decisions rest 
is sound. I t  has been so recognized in this State. 

I n  S. v. Pa.clce.r, 80 N .  C., 439, it was held that where it was shown on 
the trial of a defendant for selling intoxicating liquor in violation of a 
statute of this State, that the defendant sold port wine, ;he defendant 
was properly convicted, although there was no evidence at the trial that 
port wine is intoxicating. Dillard, J., in the opinion in that case, says: 
"As to the motion for a new trial because no proof was offered that port 
wine was an intoxicating liquor, the defendant, in our opinion, has no 
legal cause of complaint. I t  was, of course, a question for the jury, 
and after the proof of the sale of the liquor, and that it was port wine, 
the jury could rightfully as to matters of common knowledge and ex- 
perience, find without any testimony as to such mattem. Now, everybody 
knows what port wine is, knows that it is a liquor, and a1130 knows that 
it is intoxicating." See, also, S. v. Giersch, 98 N .  C., 720, 4 S. E., 193, 
where Merrimon, J., says : "The term 'liquor,' in its most comprehensive 
signification, implies fluid substances generally-such as water, milk, 
blood, sap, juice, but in a more limited sense and its cormon applica- 
tion, it implies spirituous fluids, fermented or distilled-such 
as brandy, whiskey, rum, gin, beer, and wine, and also decoctions, solu- 
tions, tinctures and the like fluids in great variety." 

I t  cannot be held as a matter of common knowledge and experience 
that a liquor known by a name which does not indicate whether it is a 
spirituous, vinous or malt liquor, whether it is the product of distilla- 
tion or fermentation, or whether it is intoxicating or not, such as home 
brew, although it is fit or at least designed for use as a bwerage, is in- 
toxicating. I t  may or may not be intoxicating, dependent upon whether 
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or not it contains alcohol, and if i t  does, whether or not it coiltairis 
alcohol i n  sufficient volume to produce intoxication, when used as a 
beverage. I n  the absence of evidence tending to show that  liquor which 
a defendant on trial for a violation of our prohibition laws, manufac- 
tured, had in  his possession or sold, mas intoxicating within the statu- 
tory definition, or was intoxicating in  fact, the action should be dis- 
missed on defendant's motion made in accordance with the provisions of 
C. S., 4643. 

I t  bas been so held in  other jurisdictions. I.'an(meter v. Common- 
wealth (Ky.) ,  23 S .  E. (2d), 594. I n  tha t  case it was held that  evidence 
that  liquor found in the possession of the defendant, who was charged 
with the unlawful possession of intoxicating liquor, was home brew, 
and that  the liquor effervesced when the cap was removed from the 
bottle, was not sufficient to show that  the liquor was intoxicating. The  
judgment on the conviction of the defendant i n  that  case was reversed. 

I n  the instant case, the evidence relied on by the State to sustain its 
contention that  the liquor found in  the defendant's possession and manu- 
factured by him was intoxicating, was the testimony of the officers. 
They testified that  they saw the liquor in  the containers, and as they 
poured it out on the ground. They also smelled the liquor. Both of the 
o5cers had had experience in  handling intoxicating liquors, in the per- 
formance of their official duties. From the appearance of the liquor 
and its odor, they were of the opinion, and testified, tha t  the liquor was 
intoxicating. This was the only evidence offered a t  the tr ial  tending to 
show, as contended by the State, that  the liquor was intoxicating. Was  
this evidence legally sufficient for submission to the jury, when in view 
of defendant's admissions, the only question involved was whether or 
not the liquor was intoxicating? The tr ial  court so held, and in this we 
find no error. 

I n  S. v. Sigmon, 190 N. C., 684, 130 S. E., 854, i t  was held, Clark- 
son, J., writing the opinion for the Court, that  testimony that  an  auto- 
mobile smelled like whiskey, shortly after the owner of the automobile 
had left i t  standing by the roadside, was properly submitted to the jury 
as evidence tending to show that  the defendant, the owner of the auto- 
mobile, had transported intoxicating liquor in  violation of the statute. 
The  odor was sufficient to show that  whiskey had recently been trans- 
ported in the automobile. Whiskey is included within the statutory 
definition of intoxicating liquor. No additional evidence was therefore 
required to show that  the liquor transported in the automobile was 
intoxicating. 

I n  Lewinsohn v. United States, 278 Fed., 421, one of the questions pre- 
sented for decision was whether the evidence admitted a t  the t r ia l  i n  
the United States District Court was sufficient to  show that  the beverage 
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sold by the defendant was intoxicating. Witnesses testified from the 
appearance of the beverage both as to its character and i ts  alcoholic 
content. They were of the opinion that  the beverage was intoxicating 
and so testified. I n  the opinion of the United States Circuit Court of 
Appeal, Seventh District, i t  is said:  "Before one can give opinion evi- 
dence he  must show his qualifications. One who has drunk whiskey, who 
is familiar with i ts  taste and smell, can give opinion evidence as to 
whether the beverage sold and drunk was intoxicating. I f  i t  appears 
that whiskey had been sold, i t  would require no stretch of the law of 
judicial notice to conclude that  whiskey contains more than one-half of 
one per cent of alcohol. . . . The same reasoning applies with 
almost equal force to wine. As to beer, undoubtedly the court should 
be more careful; but with a proper showing of qualification we see no 
reason why the witness should not give his opinion that  the beverage 
sold and drunk was or was not beer." I t  should be noted that  both 
whiskey and beer are  within the statutory definition in this State of 
intoxicating liquor. 

I t  has been held that  although a witness is not an  expe-t, where i t  is 
shown that  the witness has sufficient knowledge and experilace to enable 
him to form an opinion as to whether liquor found in the possession of a 
defendant or manufactured by him, was intoxicating, his testimony that  
the liquor was intoxicating is competent as evidence. 33 C!. J., 753,  and 
cases cited. 

After a careful consideration of the determinative quesiion presented 
by this appeal, we have concluded that  the testimony of a witness, who 
is shown to have had experience as an  officer or otherwise in  handling 
intoxicating liquors, that  the liquor found in the possession of the de- 
fendant or manufactured by him, was intoxicating, is competent as evi- 
dence where i t  is shown that  the witness saw and smelled the liquor, 
and formed his opinion that it was intoxicating from its appearance and 
its odor. The witness is subject, of course, to cross-examination by the 
defendant. H i s  testimony may be contradicted by evidence for the 
defendant to the contrary, as was done in  the instant case. Whether or 
not the liquor was intoxicating is a question of fact to be determined by 
the jury from all the evidence, and under the charge of the court. Where 
at the trial of an  action, there is evidence legally sufficient to sustain 
the contention of the party who has the burden of the issue, i t  must be 
submitted to the jury;  its weight and probative force is not ordinarily 
a matter for  the court, but for the jury, under proper instruction of the 
court as to the law, involved in  the issue. We  find 

No  error. 
BROGDEN, J., dissents. 
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MARKHAM v. IMPROVEMENT Cn. 

MRS. MARIE MARICHAM v. DUKE LASD A s D  IJIPROVEMEST C O X  
P-\ST, THE CORLEY COMPL4NY, AR'D TIIE CITY O F  DURHASI. 

(Filed 15 June,  1931.) 

1. Municipal Corporations E c-City is liable for injury caused by dan- 
gerous condition of sidewalk of which it has actual or implied notice. 
X city i s  liable i11 damages to one who sustains a personal in jury  

proximately caused by a dangerous condition of i t s  sidewalk of which 
the  city has  actual or implied notice. 

2. Sam-Evidence of implied knowledge of city of dangerous condition 
of sidewalk held snflicient. 

Where a dangerous place in  the  sidewalk of a city has  existed for a 
sufficient length of t ime to have been known by the  city in  the  exercise of 
due care in inspection, t he  city will be held to  have implied knowledge 
thereof, aiid where there is  evidence t h a t  a dangerous condition had 
existed for a week or more in the sidewalk, while i t  was in constant use 
by the public, i t  i s  sufficient t o  bar  a rnotion a s  of nonsuit, and in this 
case there was  evidence t h a t  the city manager had knowledge of the 
defect. 

3. Appeal and Error J e-Rights of defendant held not prejudiced in 
this case. 

Where the  trial  court refuses a defendant's motion a s  of nonsuit, but  
later directs a verdict in his favor, t he  defendant's r ights a r e  not prejn- 
diced. 

4. Trial D a-Refusal of nonsuit of one of defendants in action for tort 
held not error in this case. 

Where a city and a development company a re  sued for a n  injury re- 
sult ing from a dangerous condition of a sidewalk constructed by the  
development company under a n  agreement with the city tha t  the develop- 
ment company should assume all  responsibility for  injuries resulting 
therefrom, the refusal of the motion of the  development company for nou- 
suit  is  not error when the  legal relationship between the city and the 
development company had not been determined. 

5. Trial D d-Liability of one defendant to another under contract of 
indemnity held to involve only matter of law not requiring sub- 
mission to jury. 

Where a city and a development company a r e  sued for  an  injury re- 
sulting from a dangerous condition of a sidewalk in  the  city, and in  i t s  
answer the city alleges t h a t  i t  granted a permit t o  the development com- 
pany to construct a basement under the sidewalk under a n  agreement 
tha t  the  development company should relieve the  city of all  liability t h a t  
might result f rom such construction, and this is  not denied by the  develop- 
ment company, the  question as to the  liability of t he  development com- 
pany t o  the  city under the contract of indemnity involves a mat ter  of law 
arising upon undisputed facts,  and i t s  submission to  the  jury is  not 
necessary. 
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6. Indemnity A c-Contract indemnifying against liability from construc- 
tion of sidewalk is  no t  affected by lease of premises. 

Where a development company is granted a permit to construct a base- 
ment under a sidewalk in a city under an agreement that  tL~e development 
company should relieve the city of any liability by reason of such con- 
struction, and thereafter the development company leases the property to 
a third person under a contract requiring the lessee to keep the premises 
in repair:  Held, as  between the city and the development co~llpany the 
lease contract in no way affects the contract of indemnity, and a judg- 
ment providing that  if the city is required to  pay any part of a recovery 
obtained by a person injured by the dangerous condition of the sidewalk, 
that the city is entitled to be reimbursed by the developioent company, 
is not error. 

7. Negligence A c-Admissions of manager of lessee tha t  h e  knew of 
dangerous condition of leased premises held properly admitted i n  
evidence. 

I n  a n  action against a lessee and others for an injury resulting from 
a dangerous condition of the leased premises, the admissions of the 
manager of the lessee that  he knew of the existence of .:he defect are  
properly admitted in evidence. 

8. Contracts B a-Contracts will ordinarily be given tha t  interpretation 
given it by parties thereto. 

The parties to a contract will be presumed to know its intent and mean- 
ing better than strangers thereto, and where they have pr:ictically inter- 
preted the contract the courts will ordinarily give i t  that construction 
wl~ich they themselves have given it. 

9. Landlord a n d  Tenant  B c-Evidence t h a t  lessee was  under  duty t o  
keep sidewalk i n  repair held sufficient i n  this case. 

Khere under a lease contract the lessee covenants to keep the premises 
"in good repair except the roof and floor of said storebu lding" and to 
"make all repairs which might be necessary during said term," and the 
lessee in possession of the premises has repaired defects in the sidewalk 
over the basement thereof as  occasion required: Held, conceding that the 
contract in respect to repairing the sidewalk was ambiguous, the parties 
have practically interpreted their contract, and, in an acticn by a person 
injured by the dangerous condition of the sidewalk, the e$idence of the 
lessee's duty to keep it  in repair is sufficient to  bar the lessee's motion 
as of nonsuit. 

Negligence A c J u d g m e n t  that liability of tenant  fo r  injury caused 
by dangerous condition of leased premises was  primary held not  
error. 

The general rule is that a tenant in possession is liable for injury 
caused by a defective condition of the leased premises, and where under 
the lease contract the lessee is under duty to keep the sidewalk in repair, 
and has negligently failed to do so, the tenant is liable to a third person 
injured by the defective condition, and, in an action against the lessor, 
the lessee and the city, a judgment that  the plaintiff recover against the 
lessee and the city, and that as  between the defendants the liability of 
the lessee was primary and that  of the city secondary, and that the city, 
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if required to pay any part thereof, would be entitled to reimbursement 
from the lessor on a contract of indemnity entered into b~ them, is held 
not to contain error entitling either defendant to a new trial. 

APPEAL by defendants from Grady, J., at  November Term, 1930, of 
Dl-RHAM. NO error. 

The plaintiff brought suit to recover damages for personal injury 
alleged to have been caused by tlle negligence of the defendants. She 
alleged and offered evidence tending to prove that  in April, 1925, while 
she and her husband were on a sidewalk on the north side of East  Main 
Street in the city of Durham walking in  an easterly direction, she 
stepped into a hole in the sidewalk whereby the heel of her left shoe 
was caught and she was thrown upon the pavement and injured. 

The defendants filed answers denying negligence and pleading the 
plaintiff's contributory negligence in bar of recovery. 

The Duke Land and Improvement Company owned a lot on the north 
side of East  Main Street upon which there was a three-story brick 
building. I n  August, 1919, the city granted to this company a permit 
to dig a basement under the sidewalk in front of its building. the com- 
pany agreeing to ('relieve the city of all responsibility and all liability7' 
that  might result from tlle construction of the basement under the side- 
n~alk.  The company dug the basement, and above it and in front of the 
building constructed a sidewalk of concrete with thick glass discs at 
interrals, intended to light the basement. On 1.5 July ,  1985, the Duke 
Land and Inlprovement Company leased to the Corley Company for a 
period of six years from 1 September, 1925, the lot and building above 
referred to, and the Corley Company agreed to keep the premises in 
good repair, except the roof and floor of the building, and to make all 
repairs which might be necessary during the term. 

The trial involr-ed the question of the negligence of the defendants, 
the contributory negligence of the plaintiff, and the priority of liability. 

The verdict was as follows: 
1. Was the plaintiff injured by the negligence of defendant, Duke 

Land Improvement Company, as is alleged in  the complaint? Ans~ver : No. 
2. Was plaintiff injured by the negligence of defendant Corley Com- 

pany as is alleged in the complaint ? i h s w e r  : Yes. 
3. Was the plaintiff injured by the negligence of defendant, city of 

Durham ? Answer : Yes. 
4. Did plaintiff by her own negligence contribute to her injury as is 

alleged in the answers? Answer: No. 
5. What damages, if any, is plaintiff entitled to recover? Answer: 

$3,750. 
6. Which of the defendants is primarily liable? Answer: The Corley 

Company (answered by the court). 
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7. Which of the defendants is secondarily liable? Answer: The city 
of Durham (answered by the court). 

8. Which of the defendants is tertiarily liable? Answer: . . . . .  

McLendm & Hedrick for plaintif. 
Brawley & Gantt for Corley Company. 
Guthrie & Guthrie for Duke Land a,nd Improvement Ccmpany. 
S .  C. Chambers for City of Durham. 

ADAMS, J. Upon the verdict returned by the jury the tr ial  court ad- 
judged that  the plaintiff recover of the Corley Company and the city 
of Durham the sum of $3,750 and the costs of the action; that as 
between the defendants the liability of the Corley Company is primary 
and that of the city of Durham secondary; also that  the cit;y, if required 
to pay the judgment, or any part of it,  shall be entitled to reimbursement 
by the Duke Land and Improvement Company, this provision obviously 
growing out of the contract between the land company ;and the city. 
All the defendants appealed, and as each assigns specific error we may 
consider the s e ~ ~ e r a l  appeals with respect to their distinctive exceptions. 

I n  apt  time this defendant moved for judgment of nonsuit on the 
ground that notice of the alleged defect in the sidewalk should not be 
imputed to the city upon the facts disclosed by the evidence. The motion 
n-as denied and the city excepted. This is the only exception taken by 
this appellant; and in the brief filed in its behalf i t  is suggested that 
if the negligence of the city was a matter for  the jury the judgment of 
the court should not be disturbed. So, the single question is whether 
the city of Durham had actual or constructire notice of the defective 
conditfon of the sidewalk. 

The law imposes upon the governing authorities of a city or town the 
duty of exercising ordinary care to maintain its streets and sidewalks in  
a condition reasonably safe for those who may have occasion to use 
them in  a proper manner. Such authorities are liable only for a negli- 
gent breach of duty, and for this reason i t  is iiecessary for a complain- 
ing party to show more than the rsistence of a defect and the occurrence 
of an in jury;  he must show that  the officers of the city knew, or by 
ordinary diligence, might have known of the defect. But  actual notice 
is not required. Notice of a dangerous condition in a s-reet may be 
implied, and indeed will be imputed to the city or town if its officers 
should have discovered i t  in the exercise of due care. This principle has 
been adhered to in  our decisions and is now regarded as firmly estab- 
lished. Jones v. Greensboro, 124 IT. C., 310; Fitzgerald v. Concord, 
140 N .  C., 110 ;  Brown v. Durham, 141  K. C., 249; Kinse;] v. Kinston, 
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1-1.5 N. C., 106; R w i s  v. Raleigh,  150 N. C., 348; Bailey v. Tt'insfov~, 
157 N. C., 253. 

I n  the present case there is evidence tending to disclose a dangerous 
condition which had existed for a week o r  more in the sidewalk, while 
i t  was in constant use by the public. This  of itself is sufficient to bar 
the nonsuit; but there is eridence, also, that  the city manager had 
knowledge of the defect. The  exception of the city is therefore orer- 
ruled. 

The  judge refused this appellant's motion for nonsuit, but held as a 
matter of law that  the eridence was not sufficient to warrant a rerdict 
against the appellant and instructed the jury to a n s w r  the first issue 
against the plaintiff. With  respect to  the plaintiff's alleged cause of 
action the Duke Land and Improvement Company was not prejudiced 
by this instruction. There was no error, however, in denying the motion 
for nonsuit, for  the reason that  the legal relation between the city and 
the Land and Improvement Company was yet to  be determined. The 
appellant intimates that  this relation could be adjudged only upon the 
rerdict of a jury on an issue presenting the exact question. But  the 
material facts are not in dispute. I11 its answer to  the complaint, the 
city of Durham alleges that  on 4 August, 1919, the city granted to the 
Land and Improvement Company a permit to  construct a basement 
under t h ~  sidewalk, it  being understood and agreed that  the company 
should "reliere the city of all responsibility and all liability" that  might 
result from the construction of the basement. This is not denied in the 
pleadings and is  admitted in the appellant's brief. I t  must h~ remem- 
bered that  the question here is not that  of this appellant's liability to 
the plaintiff, for that was settled by the answer to the first issue; the 
question is  whether under the contract between the appellant and the 
city the appellant agreed to indemnify the city against loss in con- 
sideration of the granted permission to construct the basement. This 
involves a matter of law arising upon undisputed facts, in the dctermina- 
tion of x~hich  the aid of a jury was not essential. 

The  appellant advances the contention that  as the appellant con- 
structed the sidewalk under a license from the city and allowed the 
Corley Company, its lessee, to  take possession of the premises when the 
street was in  safe condition, the lessee and not the owner is  liable in 
damages; but this position cannot avail to defeat the appellant's express 
contract with the city. 

I t  is argued that  the contract cannot reasonably be construed as re- 
quiring the appellant to  keep the sidewalk in repair;  but the contract 
is yet in force and is  no doubt continued for the financial benefit of the 
appellant, the owner of the lot and building. 
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We find no error in  the court's interpretation of the contract or the 
relative priority in  liability of the appellant and the city as between 
themselves. 

APPEAL BY THE CORLEP COMPAXY. 

The first six exceptions of this appellant relate to its :manager's ad- 
missions that  he had knowledge of the defect in  the. sidewalk. and for " 
this reason they call for no discussion. The evidence was properly 
admitted. 

The sixteenth and seventeeth exceptions are addressed to the court's 
refusal to dismiss the action as to this defendant. The reasons assigned 
for the motion of nonsuit a re  these: (1 )  The  Corley Company was not 
responsible for the maintenance and upkeep of the sidewalk in  front 
of the building occupied by it, either under the law or under the lease; 
( 2 )  there was no evidence of negligence on the part  of this defendant. 

With regard to the first proposition the appellant's contmtion is this:  
From the time the sidewalk was constructed by the Land and Improve- 
ment Company in  1919 until the date of the injury the defect in the 
sidewalk was a nuisance, for which the Land and Improvement Com- 
pany is liable, having constructed it, and for which the city is liable, 
having failed to abate it. Let us assume, as stated in Knzght v. Foster, 
163 K. C., 329, that  the rule, making the occupant or tenant, and not 
the owner or landlord, liable to third persons-for injuries caused by 
failure to keep the premises in repair, may be extended to the owner 
or landlord when he demises premiscs which are in  "a state of nuisance" ; 
then, the question thus raised is whether, conceding the liability of the 
city to the plaintiff and the liability of the Land and Improvement 
Company to the city by virtue of its contract, the Corley Company, 
also, is not liable to the plaintiff. As pointed out, the general rule is 
that the tenant who occupies the premises is liable for injury caused 
by the defective condition. Rucker v. TT7iiley, 174 N. C., 42; 36 
C. J., 245. 

Not only was the Corley Company in the actual possession of the 
building; it had possession under a lease of the Land and Improvement 
Company in which it contracted to keep the premises "in good repair 
except the roof and floor of said storebuilding," and to "m~lke all repairs 
which might be necessary during said term." I f  with respect to the 
sidewalk the contract is ambiguous we may consider the interpretation 
giren i t  by the parties themselves, p.resuming that they know best what 
11-as meant by its te rn~s .  This principle has recently been stated in 
Cole 1.. Fibre Co., 200 K. C., 484, and is supported by t'ie authorities 
therein cited. Applying the principle we find that  the Coisley Company 
had undertaken from time to time to maintain the sidewalk in  front of 
the building and to repair the defects as occasion required. I n  this way 
the appellant interpreted its contractual obligation. There is ample evi- 
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dence t h a t  i t  construed the lease a s  imposing upon  i t  t h e  d u t y  to keep 
the  sidewalk i n  proper condition and  t h a t  i t  was negligent i n  the  per- 
formance of th i s  duty.  

Considering the  principles heretofore stated, we a r e  of opinion tha t  
the  instructions tendered by  the  appellant a r e  inconsistent with the  
theory upon  which the case was tried a n d  wi th  the  legal principles here- 
tofore stated. 

According t o  the judgment t h e  priority of l iabi l i ty  was determined 
only a s  between the defendants. W e  have considered th i s  question in 
connection with the  exceptions taken by al l  t h e  appel lants  and  find no 
e r r o r  which entitles either of them t o  a new tr ia l .  

X o  error. 

STATE ox RELATION OF THE BOARD Oh' MEDICAL EXhJIIliE1:S O F  THE 
STATE O F  NOItTH CAROLINA v. GARRETT D. GARDNEI:. 

(Filed 15 June, 1031.) 

1. Pliysicizns and  Surgeons A d-Board of Medical Examiners may rc- 
voke license for  unprofessional conduct i n  violating Narcotic Act. 

Where the State Board of Medical Examiners has revoked the license 
of a physician on the ground that he had been guilty of unl~rofessional 
conduct ill that lie hat1 violated the Hnrrison Sarcotic Act, a Federal 
statute: H e l d ,  while the board does liot have the power to revoke a 
license on tlle sole ground that the holder thereof has been cunvicted of 
the violation of a criminal statute in force in the State or in the United 
States, C. S., Citi lY, and while C. S., 6&?, does not ernpo\ver the board to 
revoke a licerise on the ground of its violation, its provision for the revo- 
cation of licrnses upon its T-iolxtion being a part of the pnnisllinent pre- 
scribed therein, the board has the power to  revoke a license upon a find- 
ing that the holder thereof was guilty of unprofessional conduct ill that 
he had violated the provisions of the act. 

2. Physicians a n d  Surgeons A e-Respondent is entitled t o  t r ia l  d c  novo 
upon appeal t o  Superior Court f rom order  revoking license. 

\\'here upon appeal from the order of the board of medical esaniiiiers 
revoking the license of a 1)hysici;ln ulmn the gro~lricl that he hat1 bee11 
guilty of ui~pwfessional conduct in that he lii~cl ~iolntetl  the H:rrrison 
Sarcotic Act, the phpician denies that he had been guilty of unprofes- 
sional conduct and denies that he had violated the statute: IIcld. he is 
entitled to trial de  novo by jury of the controverted facts, upon the qnes- 
tion of his guilt or innocence of the offense charged, m ~ d  the submissio~~ 
of the sole issue as  to whether he had been conricteti in the Federal Court 
of violating the act is error entitling him to a new trial. C .  S., 661% 

APPEALS by both plaintiff and  defendant f r o m  JIcElroy, J., a t  J a n u -  
a r y  Term, 1931, of B u s c o n r n ~ .  E r r o r  i n  appeal  of plaint i f f ;  new t r ia l  
i n  appeal  of defendant. 
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This is a proceeding authorized by statute (C. S., 6618), for the 
revocation of a license, issued to respondent by the Board of Medical 
Examiners of the State of North Carolina, to practice medicine and 
surgery in this State. C. S., 6613 or C. S., 6617. 

An order to show cause why the license should not be revoked was 
duly served on respondent. 

At the hearing, pursuant to said order, upon its finding that respon- 
dent had been g u ~ l t y  of unprofessional conduct, as a physician and 
surgeon, in that he had violated the provisions of the act of Congress, 
known as The Harrison Narcotic Act, as shown by the record of his 
conviction in the United States District Court for the Western District 
of North Carolina, Asheville Division, on an indictment pending in 
said Court, it was ordered by the Board of Medical Examiners of the 
State of North Carolina that license No. 1926 issued to 1.espondent by 
said board on 16 June, 1908, be and the same was revoked. 

From this order respondent appealed to the Superior Court of Bun- 
combe County, as authorized by statute, C. s., 6618. Upon the trial of 
said appeal, an issue was submitted to the jury, subject to the exception 
of the respondent, as follows : 

"Was the respondent, Garrett D. Gardner, convicted in the United 
States District Court for the Western District of North Carolina, Ashe- 
ville Division, on a bill of indictment charging him with a violation of 
the provisions of The Harrison Narcotic Act, as set forth in the judg- 
ment of the Board of Medical Examiners of the State of North Caro- 
lina 2" 

Respondent excepted to the refusal of the court to submit to the jury 
an issue tendered by him, as follows: 

"Was the defendant guilty of the offense charged in said bill of 
indictment 2" 

At the trial the court admitted as evidence a certified ccpy of the bill 
of indictment and of the proceedings thereon in the United States Dis- 
trict Court for the Western District of Korth Carolina, Asheville Di- 
vision, showing the conviction of the respondent on said indictment, 
charging respondent with the unlawful possession and sale of 823 grains 
of morphine hydrochloride, and the judgment of said court that respon- 
dent be confined in the Federal Prison at Atlanta, Ga., for the term of 
one year and a day. Respondent objected to the admission of this evi- 
dence and excepted to the overruling of his objection by the court. 

The issue submitted to the jury was answered, "Yes." 
Upon the return of the verdict, the responclent moved for judgment, 

n o n  obsfanfe veredicto, reversing the order of the Board of Nedical 
Examiners of the State of North Carolina, and reinstatirg license No. 
1926 heretofore issued by said board to respondent to practice medicine 
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and surgery in this State. This motion was allowed, arid plaintiff ex- 
cepted. 

From judgment that  the order of the Board of Medical Examiners 
of the State of North Carolina in this proceeding be revoked, set aside 
and vacated, and that  license No. 1926, heretofore issued by said board 
to respondent to  practice medicine and surgery in this State be rein- 
stated, the plaintiff appealed to  the Supreme Court. 

The  respondent also appealed to the Supreme Court for the purpose 
of preserving his right to have his exceptions taken at the trial reviewed 
and passed upon by said Court. 

A l f r e d  S. Barnard  for plaintif f .  
D o n  C. Y o u n g ,  A n d e r s o n  ct? Howel l  and Car ter  d C a r f ~ r  for re- 

spondent .  

CONNOR, J. I t  is provided by statute in this State that  if any person 
shall practice medicine or surgery therein without being duly licensed 
so to  do, as  provided by lan-, he shall not be allowed to maintain an 
action to collect any fee for services, and upon his conviction, he shall 
be fined not less than $50, nor more than $100, o r  imprisoned a t  the 
discretion of the court for each and every offense. C. S., 6622. 

The  Board of Medical Examiners of the State of Korth Carolina, 
provided for by statute (C. S., 6606) is authorized and in proper cases 
is required to  examine all applicants for license to  practice medicine 
and surgery in  this State. C. S., 6613. Each applicant for such license 
must be not less than twenty-one years of age, and of good moral char- 
acter. C. S., 6615. The subjects on which applicants for such license 
shall be examined by said board are prescribed by statute. "If on such 
examination the applicant is found competent, the board shall grant  him 
a license authorizing him to practice medicine or surgery, or any of the 
branches thereof." C. S., 6613. 

I t  is further provided by statute that  the Board of Mcdical Examiners 
shall haye power to rescind or revoke any license granted hy the said 
board. The  statute is as follows: 

"C. S., 6618. The  board shall have the power to rescind any license 
granted by it when upon satisfactory proof it shall appear that  ally 
physician thus licensed has been guilty of grossly immoral conduct, or 
who has bern guilty of producing or attempting to produce criminal 
abortion, or who by false or fraudulent representation has obtained or 
attempted to obtain practice in his profession, or who is habitually ad- 
dicted to the use of morphine, cocaine, or other narcotic drugs, or who 
has by false or fraudulent representations of his professional skill ob- 
tained or attempted to obtain money or anything of value, or who has 
advertised or held himself out professionally under a name other than 
his own, or who shall advertise or profess publicly to treat human ail- 
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nmits under a system or school of treatment or practice 01 her than that 
for which he holds a license, or  who is guilty of any wilful violation of 
the rules and regulations of the State Board of Nedical Examiners, or  
who is guilty of any fraud or deceit by which he was admitted to prac- 
tice o r  who has been guilty of any other unprofessional 01. dishonorable 
conduct. For  any of the above reasons, the Board of Medilsal Examiners 
may refuse to issue a license to an  applicant; provided, that  no license 
or certificate shall be revoked unti l  the holder thereof, after due notice 
hcing given, shall have a hearing before the& State Board of Medical 
Esariiiners; provided fur ther ,  that  the holder of a license so revoked 
shall have the right to appeal to the courts; and if the action of the 
Board of Examiners be reversed, he shall be allowed to retain his license; 
pror i r l~d  f u r t h w ,  that the Board of Medical Examiners, in its discre- 
tion, may restore said license upon due notice being given and hearing 
had, and satisfactory evidence produced of proper reformation of the 
licentiate, before restoration." 

I t  should be noted that  the Board of Medical Exanliners has no 
power, under this statute, to rescind or revoke a license to practice medi- 
cine or surgery, issued by said board, on the sole ground that  the holder 
of the license has been convicted in a court, State or Federal, of a viola- 
tion of a criminal statute in force in said State or i n  the United States. 
I n  that  respect, this statute differs from the statute, non in force, au- 
thorizing the disbarment of an  attorney a t  law. C. S., 205. The latter 
statute mas amended after the decision of this Court, in In  re  Ebbs, 150 
S. C., 44, 63 S.  E., 190. I n  that  case it was held that  under the statute 
then iil force relative to the disbarment of an attorney at law, the courts 
of this Statc had no power to disbar an  attorney a t  law, on the ground 
that  he had been convicted of forgery, i n  violation of a Federal statute, 
in a District Court of the United States. I t  was suggested in the 
opinion of the Court that the General Assembly,.if i t  saw fit so to do, 
might amend the statute, and thus proride for the disbarment of an 
attorney a t  law, licensed to practice his profession in this State, upon 
his conviction in a Federal Court, of a violation of a F d e r a l  statute, 
where such conviction showed that  he was unfit to be trusted in the 
pcrformance of the duties of his profession. The statute was subse- 
qucntly amended, doubtless in consequence of this suggesiion. Chapter 
134, Public Laws 1927. 

Wc have a statute providing that  the license of a physician who has 
heen convicted of a violation of the statutes of this State, relative to the 
prescription, sale or possession of cocaine, alpha or beta cocaine, novo- 
caine, opium, morphine, heroin, their salts or compounds, shall be re- 
voked. Such revocation, however, is part  of the punishment prescribed 
by the statute for its violation, which is made a misden~eano~ ,  and is 
included in the judgment of the court, in which the physician is tried 
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and convicted. C. S., 6683. This statute confers no power on the 
Board of Medical Examiners to revoke the license of a physician who 
has been convicted of its violation. The  board is established, by statute, 
riot for the purpose of enforcing the criminal laws of this State, but for 
the sole purpose of regulating the practice of nledicirie and surgery 
therein. C. S., 6606. Such regulation is for tlie purpose of mnintaiii- 
ing a high standard of professional character and conduct among physi- 
cians arid surgeons practicing in this State, as well as for the protection 
of the public. 

I n  the instant case, the order of the Board of Medical Examiners, re- 
voking the license of tlie respondent to practice his profession in this 
State, was made on its finding that  respondent had heen guilty of un- 
professional conduct, as a physician and surgeon, in that he had vio- 
lated the provisions of the Harrison Narcotic Act, a Frderal  statutc, as 
shown by the record of his conviction in the United States District 
Court for the Western District of Korth Carolina. Aslierille Division. 
This was a sufficient finding, under the express languagr of the statutc, 
to support the order of the board, revoking the license of the reqpondrnt 
to practice medicine and surgery in  this State. The  finding \vas that 
the respondent had been guilty of unprofessional conduct, as specified by 
the board, which "consists of seven regularly graduated physicians." 
C. S., 6606. The power to determine whether or not the coiiduct of tlie 
respondent was unprofessional. is conferred, primarily, on the Board 
of Medical Examiners. 

The  conviction of a physician and surgeon duly licensed to practicc 
his profession in this State, of the violation of a statute, whether Fcd- 
era1 or State, is not sufficient alone for the remcation of his liccnsc hp 
the Board of Nedical Examiners. Where, however, the Board of 3Tctli- 
cal Examiners finds that the violation of such statutc, u ~ ~ i l c r  all the f:lrt.; 
and circumstances slio\vn by the rvidence at the hearing by said hoard, 
constitutes ~n~professional  conduct, said board has the poncr, under the 
statute, to rclvoke the licensr. This is t r u ~ ,  in the instalit case, although 
the d i d i t y  of the Harrison Narcotic Act \\-as sustained by the Suprcine 
Court of tlie United States, for the reason that it iq a Rerc~iuc  Act. 
I n  Cnifed Sfafrs  v. J in  Fuey Xoy, 60 L. Ed., 1061, J u s f i c ~ f ~  Iloltr~cl\ 
says: " I t  may be assumed that the statute has a moral end as n r l l  as 
revenue in view, but we are of opinion that  the District Court, ill tr(lat- 
ing those ends as to be reached only through a ~ ~ T C I I U P  ~ n e a s u r ~ ,  ant1 
within tlie limits of a revenue measure, was right." 

The respondent in the instant case denied that lie had hem guilty of 
unprofessional conduct; he also denied that he had 1-iolated the pro- 
visions of the Harrison Pu'arcotic Act. On his appeal to the Superior 
Court of Buncombe County, he was entitled to a trial dr: nouo by a jury 
of the controverted issue of fact. H e  was entitled to hare  an i s ~ u e  
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involving his guilt or innocence submitted to the jury, and. tried accord- 
ing to the usual course and practice in  the Superior Court. This  right 
is expressly conferred by the statute as interpreted and construed in 
8. v. Carroll, 194 N. C., 37, 138 S. E., 339. 

The issue submitted to the jury a t  the trial in the S~ .pe r io r  Court, 
and answered in the affirmative, was not determinative of the validity 
of the order made in this proceeding by the Board of a e d i c a l  Exam- 
iners. The  order was not made upon the ground that  respondent had 
been convicted in the District Court of a violation of the Harrison 
Sarcot ic  Act. I t  was made upon the finding by the board that  respon- 
dent had been guilty of unprofessional conduct. The respondent by his 
appeal challenges this finding, and was entitled to have an  issue sub- 
mitted to the jury involving this controverted fact. No judgment can 
be rendered in  this proceeding by the Superior Court unti l  an issue 
involving this controverted fact has been answered by the jury. 

There was error in the judgmmt reversing, setting aside and vacating 
the order of the Board of Medical Examiners in this proceeding. 

The respondent is entitled to a new trial, a t  which an  appropriate 
issue involving his guilt or  innocence of the charge tha ;  he has been 
guilty of unprofessional conduct, as specified by the Board of Medical 
Examiners. should be submitted to the iurv. " " 

The burden will be on the relator to show by competent evidence that  
the respondent has been guilty of unprofessional conduct, in that he 
violated the provisions of the Harrison Narcotic Act, under facts and 
circumstancei that  show him to  be unworthy of a license to nractice 
medicine and surgery in  this State. 

E r ro r  in plaintiff's appeal. 
New tr ial  in respondent's appeal. 

I,. n. FlCRGCSOS v. DK. L. N. GLENN. 

(Filed 15 June, 1031.) 

1. Evidence N +Sufficiency of evidence to be submitted to the jury. 
Where there is any evidence tending to sustain the plaintiff's cause of 

;iction, even though conflicting in material parts, it should be submitted 
to the jurr, but  where there is no such evidence the deftadant's escep- 
tions to the refusal of the trial court to grant his motion of nonsuit or 
his request for n directed verdict will he sustained on appeal. 

2. Physicians and Surgeons C &Evidence held insufflcient to  show neg- 
lect or  unskillful treatment on part of physician. 

Where a duly licensed physician and surgeon is sued for damages aris- 
ing from alleged unskillful treatment of the plaintiff's broken leg, and 
all the evidence tends to show that the physician possessed the skill and 
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used the t reatn~eut  wliicli was usual for illjuries like the plaintiff's, autl 
which was used in like circumstances by physicians and surgeons of 
standing in their profession, without evidence to the contrary, the dr- 
fentlant's motion as  of nonsuit thereon or his prayer for instructiol~s to 
lilte effect. i11)tly t e~~dered ,  sllonlcl have been allowed. 

3. Same-Burden of proving physician's lack of skill and character re- 
quired of him by law is upon person alleging such insufficiency. 

The stwnclard of duty which :I ~liysiciali owes his patient is prescribed 
bj, law and arises out of the relatiolisliip, which is voluntary and con- 
tractual. and the law requires that ;I physician shall have such knowl- 
edge and skill as are ordinarily ~ossessecl by those similarly situated, 
antl that lie use his hest skill in the treatment of a patient, but the physi- 
cia11 is not an insurer of his patic.tit's recovery, antl the burden of proving 
that a physician licensed by the State Hoard of Examiners lacks the skill 
and cllaraeter rec l~~i r~c l  of him by the law is upon the person alleging to 
the eoutrnry. 

APFEAL by defendant f r o m  l i a d i ? l y ,  J . ,  a t  J a n u a r y  Term,  1931, of 
G a s ~ o s .  Reversed. 

T h i s  is a n  action to recover damages resulting f r o m  injuries  caused 
hy the negligent and unskillful t r e a t m w t  of plaintiff's broken leg by 
the  defendant, a physician and  surgeon. I11 his  answer, the defendant 
denied all  the  allegations of the  complaint which a r e  essential t o  the 
cause of action on nl i ich plaintiff seeks to recover. 

T h e  issues submitted to  the jury Tvcre answered as follows: 
'(1. W a s  the plaintiff i ~ l j u r c d  by t h e  negligence and  urlskillful treat- 

m m t  of his leg by the defendant, as  alleged i n  the complailit? Answer : 
Yes. 

2. V h a t  damage$, if any,  is the plaintiff entitled to recover f r o m  the  
defendant ? ,\nsn er : $5.000." 

F r o m  judgment tha t  plaintiff recover of the  defendant the sum of 
$5,000, together with the costs of the action, defendant appcalcd to the 
Supreme Court .  

,/. D. N c C a l l  and  J. L. I f a m m ~  f o r  plaintiff. 
J. Laurence J o n e s  a n d  John G. C'arpentcr f o r  defendant. 

C ~ X K O R ,  J. O n  his  appeal  to this  Court  the defendant  contends t h a t  
there was error  ill the t r ia l  of this  action i n  t h a t  t h e  t r i a l  court declined 
(1) t o  allow his  motion f o r  judgirient as of  onsu suit (C .  S., 567) ,  and 
( 2 )  to  instruct  the  j u r y  as  requested by  h i m  i n  wr i t ing  and  i n  a p t  t ime 
( C .  S., 566) ,  t h a t  if they believed al l  the evidence taken i n  the  light 
most favorable t o  the plaintiff,  they should answer the  first issue, "So." 
T h e  question presented f o r  decision by  these contentions is whether there 
was  a n y  evidence a t  t h e  t r i a l  tending to sustain the  allegations of the  
complaint.  I t  is  well settled t h a t  if there mas no such evidence, the  
contentions must  be sustained; but  if there was a n y  evidence tending to 
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show that  defendant is liable in law to plaintiff for damages caused by 
hi? negligent failure to perform his duty, by reason of his relation to 
plaintiff as his physician and surgeon, then the contentions must be 
o~rerruled. I n  the latter ererit, the ericlence, although conflicting in 
material respects, was properly submitted to the jury. 

On 3 August, 1927, the plaintiff, while crossing a Statcl highway in 
Gastoil County, North Carolina, was struck, knocked down and run orer 
by a passing automobile. As a result of the accident, which i t  is not 
contended by plaintiff was caused by the negligence of the driver of the 
automobile, plaintiff's left leg was broken in two places, one just below 
the knee, and the other just abore the ankle. H e  was taken a t  once by 
the driver of the automobile to the Gastonia Hospital, and there placed 
under the care of the defendant, who is a practicing physician and sur- 
geon, for the treatment of his injuries. The  defendant undertook the 
treatment of plaintiff's injurirs. 

I n  his complaint plaintiff alleged that  ill the treatment of his injuries 
defendant negligently failed to exercise that degree of knowledge and 
skill ordinarily possessed by members of his profession, ( ) in that  he 
negligently failed to reset the broken bones of his leg in a proper 
manner;  ( 2 )  i n  that  he negligently failed to take or have talien an X-ray 
picture of the broken bones in  plaintiff's leg, in order to ascertain the 
exact condition of tlie bones, as he was requested by plaintiff to do;  
and ( 3 )  in that  after  he discovered, when the plaster cast was taken from 
plaintiff's leg, that  the bones had not reunited, he negligently failed to 
operate on plaintiff's leg. H e  alleged that as the result of defendant's 
negligent and unskillful treatment of his leg, he has suffered permanent 
injuries to his great damage. These allegatioris are sufficiwt to consti- 
tute a cause of action on which plaintiff is entitled to rworer of the 
clefe~~dant such damages as the jury shall assess. The burden was on 
the plaintiff, of course, to offer evidelice sufficient to s u s t a ~ n  the allega- 
tions. 

The testimony of plaintiff as a witness in  his own behalf was to the 
effect that  he was ulicoiiscious when he was taken to the hospital by tlir 
driver of the automobile, and placed undm the care and treatment of 
the dcfelidaiit; that  defendant caused a plaster cast to lse put about 
plaintiff's broken leg, and that his leg remained in this plastcr cast until 
some time in  December, 1927; that  when the plaster cast was taken 
from the leg, it  x a s  discorerrd that  the bones had reunited a t  tlie break 
just below the k n e ~ ,  but had failed to reunite at the break just abore the 
m k l e ;  that  he then requested defendant to take or cause to be taken all 
X-ray  picture of his broken leg, but was advised by defendant that  this 
was not necessary. After the plaster cast was taken from plaintiff's leg, 
the defendant put tlie leg in a wire brace, and wrapped it .sit11 adhesive 
strips. 
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Plaintiff was discharged from the hospital after about thir ty days, 
and u-eut to his home. At  the request of the defendant, he returned to 
the hospital from time to time, for treatment by the defendant. H e  
testified that  while he n a s  a t  his home he discovered that  the broken 
hones a t  the break just above the ankle were pressing upon the skin of 
his leg. After making this discovery he went to the hospital and con- 
sulted the defendant, who adrised him, after an  examination of his leg, 
that the bones had not kliitted together. This was early in December, 
1927. H e  then requested the defendant to operate on his leg if de- 
fendant thought that an  operation would be helpful. The defendarlt 
sa id :  ' T e  will wait sixty days, and if it  does not join in that time we 
d l  go in and see what is the matter." Plaintiff did not rcturn to the 
hospital after  this visit, and did not again call upon defendant for 
treatment of his leg. Subsequently, he consulted Dr .  McMams.  111 

consequence of his conrersation with Dr.  i\ilcAdams, plaintiff procured 
Dr .  Miller to perforrn an operation on his leg. Before undertaking the 
operation, Dr.  Miller had an S - r a y  picture made of plaintiff's leg. The  
operation xias performed oil 16  January,  1028. Since the operation 
the bones in plaintiff's leg have reunited, but the leg is weak, and p la i~i -  
tiff now nalks with a decided limp. H e  continues to suffer pain be- 
cause of the injuries to his  leg. 

Dr .  Mcddams, a practicing physicial~ in this State, testified as a 
~ii t i less for the plaintiff. I t  n.as admitted by tlie defendant that  the 
~ritiless is an expert. H e  esar~iiiled plaintiff's leg, a t  his request, some 
time in December, 1927, a i d  found that  it had been broken. The bones 
had not reunited. H e  said:  '(I noticed nothing unusual about the ap- 
pearance of the bones other than that they had not reunited. They looked 
to be in good aligi~n~elit." There n a s  no evidence that  an  S - r a y  picture 
liad been made of plaintiff's leg prior to the examination by Dr.  
Nc-ldanir, or that  Dr.  McAldams' testimony was based on such picture. 

Dr .  0. L. Xillcr, a practicing surgeon, testified as a witness for tlie 
defendant. H e  first saw the plaintiff some time in January ,  1928, and 
operated on his leg on 1 6  January ,  1928. H e  testified that he found 
that the loner fracture, for some cause nhich  he did not discover, had 
i ~ o t  united. About six months after the operation tlie ends of the broken 
hones had begun to reunite. The X-ray pictures of plaintiff's leg 
shoued that  there had been an  interference with the natural  blood sup- 
ply at  the site of the injury. This may have been caused by infection 
a t  the time of the injury. There was nothiiig to indicate that  there was 
any internal infection. 

With respect to  the X-ray picture the ~vitness sa id :  "I ordinarily take 
an S - r a y  picture in a fracture of this kind. The  taking of an S - r a y  
picture ~ rou ld  depend upon the circumstances. I t  may be more irnpor- 
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tant to the  patient not to disturb him, than to take the picture. When 
I saw the plaintiff, and had the X-ray picture made, he was in better 
condition than he was under the treatment of the defendant. Ordinarily, 
the taking of the picture would not hur t  the patient, but it might hurt  
him to take him upstairs to have the picture made.'' 

With respect to the time after the injury'within which an operation 
such as the witness performed on plaintiff's leg, should be performed, 
the witness said: "If the injury occurred on 3 August, 1927, and the 
bones had not reunited at  the end of thirty-nine days, becriuse infection 
had prevented the formation of callous, I would not consi3er it usually 
safe to operate under six months because of the danger of relighting the 
infection. I would not have considered i t  safe to have operated 011 

plaintiff's leg, at the end of thirty-nine days, even if I had discovered 
at  the end of this period that  there was no infection." 

Dr .  L. N. Glenn, the defendant, testified as a witness in his own be- 
half. H e  described the condition of plaintiff's leg when ho was brought 
to the hospital, and testified in detail as to his treatment of plaintiff's 
injuries u p  to the time the plaintiff ceased to visit him for treatment. 
H e  said: "In the treatment of Mr.  Ferguson I gave him my best judg- 
ment. My first impression was that the leg should be amputated, but 
I decided after debating the matter in my own mind that  I would save 
his leg if I could. Tha t  is what I did. H i s  leg is much better than I 
ever thought i t  could be. I advised him to go to Dr .  Miller. The last 
day I saw Mr. Ferguson I saw that  there was a non-unicn. This mas 
some time in December, 1927." 

Dr. Miller was recalled and testified that he had heard Dr .  Glenn 
testify as to the method and manner in which he treated plaintiff's in- 
juries. I n  answer to a hypothetical question, to which there was no 
objection, he said that the treatment which Dr.  Glenn testified that he 
gave to plaintiff was the recognized treatment of injurieg such as the 
plaintiff had sustained. H e  said that  when he  first examined the broken 
bones in plaintiff's leg, he found that  there was a low grade union at 
the corner of the tibia. The bonm were not united. They had not 
united and mere still separated because ther'e was no callous. I f  sufficient 
callous had been thrown out, they would have united. The witness said : 
"In my opinion callous was not thrown out because of infection. From 
the history giren me by the plaintiff, and from the appearance of the 
bones, I am of the opinion that  there was infection at the time of the 
injury. When I operated on plaintiff's leg I had a clean field to work 
on and no infection." 

a f t e r  a careful consideration of all the evidence offered at  the trial, 
as set out in the case on appeal, we are of opinion that i t  fails to show 
a breach of any duty which the defendant, as a physician and surgeon, 
owed to the plaintiff as his patient, or any injury resulting from de- 
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fendant's treatment of plaintiff's broken leg. There is no evidence tend- 
ing to show that  defendant did not possess the requisite degree of learn- 
ing, skill and ability necessary to the practice of his profession and 
which others similarly situated ordinarily possess; there was affirmative 
evidence to the contrary. There is no evidence that  defendant failed 
to exercise reasonable and ordinary care and diligence in the use of his 
skill and in  the application of his knowledge in the treatment of plain- 
tiff's iniuries;  there was affirmative evidence to the contrary. There is 
no evidence that  defendant failed to exert his best judgment in  said 
treatment, or in the care of plaintiff's leg so long as the relation of 
physician and surgeon and patient continued between defendant and 
plaintiff; there is affirmativc evidence to the contrary. I n  the absence 
of such evidence, i t  was error to decline to allow defendant's motion for 
judgment as of nonsuit, or to give his prayer for instructioii as to t h ~  
answer to the first issue. xash v. Royster, 189 N .  C., 408, 127 S. E., 
356. The cited case is authoritative and may be regarded as the leading 
case in this jurisdiction with respect to the duty which a physician and 
surgeon ordinarily owes to  his  patient. See Smith v. Il'harfon, 199 
N. C., 246, 154 S. E., 12 ;  Cowington v.  Wyatt, 196 N .  C., 36'i, 149 
S. E., 673. 

The law which seeks to be impartial, and to  establish a just rule for 
both parties, prescribes the standard of duty which a physician and 
surgeon owes to his patient. The duty arises out of the relationship, 
which is voluntary and contractual in its nature. The  law recognizes 
that  medicine and surgery is both a science and an art, and requires that  
one who professes knowledge of the science, and skill in the art, shall 
have such knowledge and skill as a re  ordinarily possessed by men of 
his profession, similarly situated. This is not all. H e  is required to 
exert his best judgment and use his best skill in the treatment of his 
patient. I f  he has fully measured up to these requirements of the law, 
he cannot Ix held liable for consequ&ces which no human agency can 
ordinarily prevent. At best the science is  empirical and the practice of 
the ar t  subject to limitations. Neither justice nor sound policy requires 
that a physician or surgeon, although learned in his science and skilled 
in  the practice of his art ,  shall be an insurer of h is  patient's recovery 
and restoration to his previous health and physical strength and con- 
dition. 

I t  is provided by statute in this State that  no person shall practice 
medicine or surgery, or any of the branches thereof, nor in any case 
prescribe for the cure of diseases unless he shall havr been first licensed 
and registered so to do as provided by law. N. C. Code, 1927, sec. 6622. 
Every applicant for license to practice medicine or surgery in this 
State must show that  he is a t  least twenty-one years of age, and of good 
moral character. W. C. Code, 1927, see. 6615. N o  license shall be 
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issued unless t h e  appl icant  upon  a n  examinat ion by  the  S ;a te  B o a r d  of 
Xedica l  Examiners ,  shall be found  to have completed { h e  course of 
s tudy prescribed by  s tatute  a n d  to have a competent knowledge of the  
subjects included i n  said course of study. N. C. Code, 1927, see. 6613. 
I t  would seem t o  be  a t  least a reasonable inference t h a t  a physician and  
surgeon who i s  du ly  licensed to practice his  profession jn this  State ,  
possesses t h a t  degree of knowledge of his  science and  of skill i n  h i s  ar t ,  
which is  required by  the  law, arid t h a t  degree of moral  character  which 
insures his  best judgment i n  the  professional care a n d  t r e l t m e n t  of h i s  
patient.  A t  least, one who alleges to  t h e  contrary with respect to  such 
a physician a n d  surgeon, is  a n d  should be required to  offer eridence to  
sustain h i s  allegations. Otherwise, his  action f o r  the  reccrery of dam- 
ages alleged to h a r e  been caused by  negligent a n d  unskillf'ul t reatment ,  
should be dismissed. 

A s  we a r e  of t h e  opinion t h a t  the  judgment  should be reversed and 
the  action dismissed, i t  is  uiinecessary to consider the  aiisignments of 
e r ror  based upon  exceptions with respect to  the  release, which plaintiff 
esecuted to the  dr iver  of the automobile. W e  do not decide the question 
discussed i n  the  argument  of this  appeal  a n d  i n  the  briefs filed i n  this  
Court ,  as  to  whether  the release executed by plaintiff b a n  h i s  recovery 
f r o m  the  defendant  i n  this actiou. 

Reversed. 

I IOSAJIOSD I A J I J I ,  sl HER SEXT FKICAD, S. I<. I A J I J I .  I .  CHAKllES 
STORES COJIPASY,  I A C .  

(Filed 15 June. 1931.) 

1. Principal and Agent C d:  Master and Servant D b E r i t l e n c e  held in- 
sufficient to show that prosecution for worthlrss check was within 
scope of duties. 

\\'liere tlie el-ideilce in behnlf of the l)laintid, in an :~ction for false im- 
ljriwnnielit. malicious l~rosecution and lilwl, tendu to shon tliat the Sen- 
cral n i~~nnger  of one of the (letendant's stores hat1 :I \ \arrant  issnetl 
ag:~inst her for obtaininq goods 1 ) ~  memis of a worthless (%heck, that she 
(lid not give the c.lirclr in quc'ction, tliat the general manager was autliorizetl 
to cash checlts only on his own responsibility, and that he had personally 
pait1 the defcntlant the amount of tlie check, thnt lie wrote a letter to the 
l~lnintiff's father on the firm stationery threatening criminal l,ro%xutiol~. 
i ~ n d  the untlis~)uted elidelice is to tlie effect tliat the defendant did only 
a cash busiiiesq, and there is no eridence that the general manager liad 
el er collected accounts for tlie defendant: Held,  upon defendant's motion 
of nonsuit tlie plaintiff's view must be adopted, and upon this theory tlie 
general manager of the defendant's store swore out the warrant without 
justification nnrl ~l-itliout tlie sanction of any business transaction, ant1 
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swh  actim was outside the scope of his duties, and was without anthori- 
zation or ratification of the defeiiclaiit corporation, and its motion as  of 
nonsnit was properly grai1tc.d. 

2. Same-Whether art is within scope of duties of agent or servant clr- 
pen& upon whether he was then engaged in service of employer. 

Where an agent, of his own mot~on, institutes a criminal action 
against ailother to ayeilge an iinagil~ctl wrong done his eml)loyr'r, the 
employer i5 not liable therefor unless the a c t i o ~ ~  is authorized o r  ratified 
hy 11i111, arid it is inin~aterial nhc.ther the agent or employee illtended to 
secure a benefit for the e1nr)loyer. the employer's liability depending upon 
whether act is done by the employee in the line of duty and vithin the 
scolw of the ern[~lo~ine~it  nhile att~mpting to nccomplish what he n a s  
einployecl to do. 

CLARKSOY, J., dissents. 

CIVIL ACTIOK, before Small, J., a t  September Term, 1930, of PITT. 
Plaintiff, thr  daughtrr  of S.  K. Lamm, lived at Lucama, N. C., and 

a t  the time of the injury complained of was a student at Eastern Caro- 
lina Teachers' College a t  Greenville, ,l'. C. Whilr  a student a t  Green- 
ville and away from home, the plaintiff had authority from her father, 
S. K. Lamm, to sign checks in his name. 

The defendant alleged and offered evidence tending to show that on 
28 July,  1927, the plaintiff drew a check on the Lucama Bank in words 
and figures as follows: ' (Pay to the order of Charles Stores Ten and 
11o/100 Dollars. S.  K. Lamm, per Rosamond Lamm." On the back of 
the check are  the initials J. B. L. This check was paid by the bank 
upon which i t  Tvas d r a w l  and charged to the accouiit of S .  K. Lamm. 

The plaintiff alleged and offered evidence tending to show that  when 
she discovered said check in lirr father's bank statemrnt, she notified 
him that  she had not drawn the check and had had no transaction with 
the defendant, Charles Stores. Thereupon, the plaintiff informed the 
Bank of Lucama that the check was  a forgery and said bank returned 
the check to the Bank of Greenville and from thence to the defendant. 
Thereafter, on 1 2  September, 1927, S.  K. Lamm duly r e r e i d  through 
the mail the followi~ig letter: "Charles Stores Co., Inc., Inter-Office 
(your files). Date 9/12/67. Subject . Xlnays gire complete 
reference numbers, dates, etc. T o  Mr. S .  K. Lamm: Please send 
cashier's check at once for $10.00 to cover payment of check you stopped 
payment of as this check was given by Rosamond Lamm and is no 
forgery unless you want warrant  issued for Rosamond Lamm obtaining 
nloney under false pretense and forgery. We h a ~ e  given check over to 
our local magistrate with instructions to serve warrant which carries 
prison sentence for forgery. Unless cashier check or Western Union 
Money Transfer is here by Friday. Our  witnesses are ready to identify 
the giver of this check. This is final-no more letters. Rush check 
here by Friday. Yours truly, Charles Stores Co." The amount of the 
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check was not paid, and on 14 November, 1927, J. B. Long went before a 
justice of the peace and made an  affidavit to the effect "that on or about 
28 July, 1927, Rosamond Lamm did unlawfully and feloniously obtain 
money by means of a worthless check, said Rosamond Lamm giving 
check to Charles Stores in payment of merchandise and cilsh, and sign- 
ing check S.  K .  Lamm, per Rosamond Lamm, check given with intent 
to cheat and defraud contrary to the form of the statute and against the 

,peace and dignity of the State," etc. Thereupon, the magistrate issued 
a warrant for the plaintiff, requiring her to appear before the County 
Court of P i t t  County on 29 November, 1927. Pursuant t3 the warrant 
the plaintiff was arrested and afterwards appeared at  the trial, pleading 
not guilty, and was adjudged not guilty. Subsequently, on 8 February, 
1929, the plaintiff instituted this action for  damages against Charles 
Stores, Inc., basing the action upon false imprisonment, malicious abuse 
of process and upon libel by reason of the letter of 12 September, 1927. 
The plaintiff testified that she never signed the check for $10.00, and 
that she had nerer been upon the premises of Charles Stores Co., Inc. 
There was other evidence in  behalf of plaintiff that the signature 
upon the check was not in her handwriting. There wa'l further evi- 
dence in behalf of plaintiff that  J .  B. Long was the manager of Charles 
Stores in Greenville, and that  he  had instructed the clerks in  the store 
"not to take a check unless he 0. K'd them. . . . H e  had charge of 
all the departments. H e  was manager of the store. 'He was ruler 
over all." 

The eridence for the defendant tended to show that plaintiff came in 
the store and made a purchase of merchandise, and in paying for the 
purchase wrote the check in controversy and delivered i t  to the clerk 
who waited upon her ;  that  said clerk took the check to Long, manager, 
who approved and 0. K'd it, and the balance was paid to the plaintiff 
i n  cash. I t  also appeared without contradiction that ihe defendant 
operates a cash store, and that  the manager, J .  B. Long, had authority 
to hire and discharge clerks; that  he  received goods when they came in 
the store and paid the freight or express thereon, and that i t  was his 
duty to put the price on the goods and mark them, and to supervise the 
rarious clerks in the store. I t  was also in  evidence without contradiction 
that the defendant Charles Stores on 24 August, 1925, had given writ- 
ten instructions to all managers. The only instruction pertinent to this 
appeal is number 2, i n  the following words : "If a manager cashes a per- 
sonal check, i t  is on his own responsibility and he will pos~tively be held 
responsible." I t  was also in evidence that  Long, the general manager, 
cashed one hundred and fifty or two hundred checks every day, and that 
these checks were deposited to the credit of Charles Stores. There was 
further uncontradicted testimony that  Long, the general manager, paid 
the check in  controversy out of his personal funds to the Charles Stores, 
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Inc. All of the evidence disclosed that  the plaintiff was a young woman 
of good character and of fine lineage. 

A t  the conclusion of all the evidence, there was judgment of nonsuit, 
and the plaintiff appealed. 

Moom, Sfrickland & Diclcens, W .  A. Finch and Albion Dunn fol 
plainti f .  

Harding & Lee and L. I .  Noora for defendant. 

BROGDEK, J. I s  a mercantile corporation liable in damages for the 
act of the general manager in issuing a warrant  upon a forged check, 
supposed by h im to have been given by a customer of the corporation? 

There is ample evidence for a jury to find that  the check in contro- 
versy was a forgery, and that  the plaintiff had never been a customer 
of the defendant. 9 correct application of the principles of law govern- 
ing the transaction rests entirely upon whether Long, the general man- 
ager of defendant corporation, was acting wholly beyond the scope of 
his employment in writing the letter complained of and in procuring the 
warrant  for  the arrest of the plaintiff. Much has been written upon the 
scope of employment, and the general outlines of the doctrine have been 
clearly marked. The  term is elastic and correct interpretation and ap- 
plication thereof must always depend upon the variability of given 
facts. This  legal variability has produced in this jurisdiction two well 
marked lines of decisions. The  liability line is  represented by the fol- 
lowing decisions : Lovick v. R. R., 129 IT. C., 427; J a ~ k s o n  v. Telegraph 
Co., 139 N .  C., 347; Bucken v. R. R., 157 IT. C., 443; Fleming v.  Knit-  
ting MiUs, 161 N. C., 436; Cotton v.  Fisheries Products Co., 177 N .  C., 
56;  Gallop 7;. Clark, 188 N .  C., 186; Kelly v.  Shoe Co., 190 N. C., 406; 
Colvin 11. Lumber Co., 198 S. C., 776. The nonliability line is repre- 
sented by the following decisions: Moore v. Cohen, 128 N. C., 345; 
Daniel v.  R .  R., 136 N.  C., 517; Sawyer v.  R .  R., 142 N .  C., 1 ;  Roberts 
'L'. E. R., 143 N. C., 176; Dover 2;. Mfg.  Co., 157 N .  C., 324; Marlowe v. 
Bland, 154 h'. C., 140; SfriclcTand 1). Kress, 183 N .  C., 534; Grier v. 
Grier, 192 N. C., 760; Ferguson v. Spinning Co., 196 N .  C., 614; 
Cotton v. Transportation Co., 197 IT. C., 709; Martin a. Bus Line, 197 
N. C., 720. There is  an  extensive annotation upon the general subject 
in 35 A. L. R., 637. See, also, M d .  Camalty Co. v.  Woolley, 36 Fed. 
(2d), 460. 

The plaintiff bases her  right to recover upon three major facts: 
( a )  Tha t  Long was general manager of the defendant, and therefore, 

clothed with extensive discretion; 
(b)  That  many checks were taken by Long in payment of merchandise; 
(c)  That  the letter was written upon the stationery of defendant, and 

that in writing the letter and issuing the warrant, the manager was 
thereby intending to benefit his employer and safeguard its rights. 
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I n  Kelly v. Shoe Co., supra, Va,rser, J., said:  "The designation (man- 
ager' implies general power, and permits a reasouable inference that 
he was invested with the general conduct and control of the defendants' 
business centered in and about their Wilmington store, and his acts are, 
when committed in the line of his duty and in the scope c~f his employ- 
ment, those of the company." Obviously, i t  is not the sLze of the job 
that  the offending agent holds which determines liability, but the qual- 
i ty of the act done in the line of duty. This essential d~stinction mas 
noted in Grier c. Grier, supra, where i t  is written: "But liability in 
such cases is not ordinarily imposed upon the employer, by reason of the 
extent of the authority of the agent, but rather upon the purpose of the 
act and whether i t  was done in the furtherance of the errployer's busi- 
ness or was reasonably incident to the discharge of the duties entrusted 
to the employee." Strickland v. Kress, supra. 

Nor does the fact that  Long, as manager, had received checks from 
other people in payment of merchandise, have any bearing upon the 
principle of law involved in  this appeal, because plaintiff denies that 
any check was given. Neither is the fact that Long used the stationery 
of defendant determinative. Certainly, he was authorizell to use i t  in 
the line of his duty, and the heading upon the stationery neither added 
to nor subtracted from his power as-manager of the store. I n  the final 
analysis, the whole controversy reduces itself to the inquiry, was Long 
acting in the line of his duty when he wrote the letter forty-six days 
after the transaction, and procured the issuance of a warrant one hun- 
dred and nine days after the transaction? The undisputed evidence is 
to the effect that the defendant conducted a cash business. However. as 
the defendant contends, the plaintiff made a purchase and gave a check in 
part  payment therefor, receiving the balance in  cash. T . ~ e n  the check 
became a n  account due the defendant. There is no evidence that  Long u 
had ever collected an  account from anybody or that any merchandise had 
ever been sold upon credit. Even if Long had authority to collect 
accounts, or such was within the line of his duty, resort to the criminal 
law by the agent, without the advice, counsel, br participation, knowl- 
edge or  ratification of the principal, was not incidental to such collec- 
tion. Moore v. Cohen., supra; West v. Grocery Co., 138 h'. C., 166. 

The plaintiff insists that  she did not sign the check, and furthermore, 
that she had never been in  the store of defendant. Upon motion of non- 
suit this view must be adopted. Hence i t  follows that  the agent of de- 
fendant, without any justification and without the sanction of any 
sort of business transaction, undertook to invoke the criminal law against 
the plaintiff either by reason of mistaken identity or by virtue of a 
reckless notion that  she had committed a crime. A11 the authorities 
are in agreement that  if the agent, of his own notion, undertakes to set 
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in motion the machinery of the criminal law to avenge an  imagined 
wrong against his employer, that  such act does not impose liability upon 
the employer unless such employer authorized or ratified the conduct 
of the employee. I t  is  immaterial that  the employee intended by such 
act to secure a benefit for the employer. This view is  supported by the 
declaration of the Court i n  Kelly v. Shoe Co., supra, as follows: "Lia- 
bility does not flow from the employee's intent to benefit or serre the 
master, but it does flow from the acts of the servant or employee ill at- 
tempting to  do what he was employed to do, that  is, the acts complained 
of must have been done in the line of his duty, and within the scope of 
his employment." 

Viewing the evidence from the standpoint of plaintiff, her arrest and 
humiliation were wholly without warrant, and such conduct arouses a 
feeling of resentment and outrage. However, it  was for  this very reason 
that  the wisdom of mankind has established courts of law for the pur- 
pose ~f giving to  each citizen or litigant an  abiding guarantee tha t  his  
rights shall be determined, as far  as humanly possible, in the cold neu- 
trality of even and exact justice. The  Court is of the opinion that  the 
judgment of nonsuit was properly entered. 

Affirmed. 

CLARKSON, J., dissents. 

\I7. W. JIICECE r .  COJIMERCIAI, CI<EI ) IT  COMPAST.  

(Filed 15 June, 1031.) 

Judgments K d--Judgment by default may be set aside by defendant 
without fault who has employed counsel of another county to appear 
therein. 

Where a defendant has employed a licensed. reputable attorney of 
good standing, residing in one county of the State, to defend a11 action 
brought in another county, and has put hiin in posse~sion of the facts 
constituting his defense. and the attorney 11as l~repared and duly  filed ail 
illlswer. and the case has been calentlnred and called for trial witl~out 
notice to the defendant or his attorney: Held ,  upon a judgment heill:: 
obtained by default against the defendant, the defendant may, upon his 
motion aptly made, hare the judgment set aside for surprise, excusable 
neglcct, etc., upon a showing of a meritorious defpnse, the negligence of 
tlie attorney, if any, not being imputed to tlie client, and the latter being 
without fault. C. S., 600. 

STACY, C'. J., dissenting; ADAMS, .T., concurs i n  dissent. 

CIVIL ACTIOX, before Harwood, Special  Judge, a t  J anua ry  Term, 
1931, of CIIEROI~EE. 
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The necessary facts appear in the judgment and findings of fact upon 
which it is based. Said judgment is as follows: 

"The motion of the defendant in the above-entitled cawe to have set 
aside the judgment obtained through mistake, surprise, inadvertence and 
excusable neglect, coming on to be heard before Hon. J. H. Harwood, 
judge holding the January Term, 1931, of said Superior Court, and being 
heard upon the petition of defendant, with exhibits thereto, the affidavit 
of Henry E. Fisher, and the answer of plaintiff to said petition, the 
Court finds the following facts, and enters the following judgment, 
to wit : 

(1) That the plaintiff instituted the above cause on 1 9  September, 
1930, and filed his complaint therein; and summons in said action was 
served on defendant at  its office in Mecklenburg County, North Caro- 
lina, by the sheriff of Mecklenburg County on 19 September, 1930. 

( 2 )  That said defendant promptly employed Henry E .  Fisher, a duly 
licensed, reputable attorney of Charlotte, N. C., to draft and file answer 
in said cause, and to go to Cherokee County, where said action was 
pending, and represent the defendant therein; that said defendant gave 
to said attorney the facts necessary for drafting answer; that said attor- 
ney, in apt time, filed said answer, mailing same to the clerk of said 
court, and at the same time wrote plaintiff's counsel of the filing of the 
said answer, as set out in said Fisher's affidavit in this cause; that the 
defendant inquired of its said attorney if there was anything else it 
could do in said case, after having given said attorney the names and 
addresses of its witnesses and said attorney stated that there was noth- 
ing else to be done, and that he would notify the defendant when said 
case should be reached for trial so it could have its witnesses present 
and make defense to said action; that the defendant relied upon said 
attorney's advice and did nothing else, as it knew of nothing else it 
could do. 

(3) That said Henry E .  Fisher, at said time was, anc. now is, duly 
licensed to  practice his profession, by authority of the Supreme Court, 
in the courts of all counties in this State, and after having filed said 
answer on which his name appeared alone as counsel, kLe expected or 
anticipated the clerk would mail him a copy of the court (calendar when 
said cause was placed thereon, as such was the practice, in regard to 
nonresident lawyers, in Mecklenburg and other counties in  which said 
attorney appeared. 

That said case was calendared for trial at  the November Term, 
1930, of said Superior Court, but was continued, of which defendant 
and its counsel had no notice; that same was again calmdared at the 
January Term, 1931, without notice whatever to defendant or its 
counsel, and was tried in his absence as well as that of the defendant 
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and its witnesses, 0.11 the pleadings and evidence offered by plaintiff; 
that said pleadings, the issues and judgment, set forth as  exhibits ill 
defendant's petition, are here referred to and made a part  of this 
judgment. 

(4) That  neither the defendant nor the defendant's counsel requested 
of plaintiff, his cour~sel or of the clerk of said court, copy of calendars 
which might show said cause for trial, and no inquiry was made by the 
defendant or its attorney after the filing of the answer. 

(5 )  That  within a few days after said action was tried, and upon 
notice thereof, and of the plaintiff obtaining said judgment, defendant 
promptly filed its motion to  have said judgment vacated and set aside 
under C. S., 600;  that had said defendant, or its counsel, received notice 
of the calendaring of said action for trial they would have attended and 
defended said action; defendant's counsel could have been reached by 
telegraph or telephone and mould have attended within a few hours 
after notice and presented defense to said action. 

( 6 )  The  court further finds as a fact that  the defendant's answer sets 
out a good and meritorious defense to  said action. 

The  defendant, having employed reputable counsel, duly licensed 
by the Supreme Court to  practice law in all tlie courts of this State, and 
having disclosed all the facts necessary to its defense, and said attorney 
having accepted employment by making an  appearance in  said cause, 
and by agreeing with the defendant to go to Cherokee County and repre- 
sent drfendant therein, and no negligence being disclosed on the par t  of 
tlie defendant, but it appearing that  defendant had done all that  a rea- 
sonably prudent-minded person should have done. 

Therefore, i t  is  ordered and directed by the court that  the judgment 
entered a t  the Janua ry  Term, 1931, in said cause be, and the same is 
hereby vacated, annulled, and set aside, and a new tr ial  of said action is  
ordered. 

Witness Honorable J .  H. Harmood, judge presiding, March-April 
Tcriii, 1931, of said Superior Court. J. H .  HARWOOD, J u d g e  Presiding." 

,I. D. Nal lomee and M o o d y  CE M o o d y  for p l a i n t i f .  
IIill LC. GT ay for defendant. 

B ~ o o n ~ s ,  J. The  facts set out i n  the judgment bring the case squarely 
within the principles of law announced in Sutherlad v. McLean, 199 
N. C., 345. The divergent views of the law upon the subject were fully 
set forth therein, and i t  is not deemed necessary to beat the same old 
brush with the same old stick to run  out the same old rabbit for another 
chase. 

Affirmed. 
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STACY, C. J., dissenting: This case marks the extreme swing of the 
pendulum in the interpretation of C. S., 600. I t  carries Sutherland v. 
; I lcL~an,  199 N. C., 345, 154 S. E. ,  662, to  its severest implications. My  
brethren and I ha re  studied the same books and learned different les- 
sons; read the same lines and construed them not alike. But, then, i t  
is said:  Times change and with them we change. Tempora mutantur, 
nos ef  mufantur in  illis. This is true, but not all change is progress. 

The  present decision is destined soon or late to be overruled, as it 
ought to be, or else silently to  take its place among those cases which are 
consistently overlooked or forgotten, or, failing in both of these, i t  may 
continually rise u p  to plague the diligent practitioner. I t  ,certainly is a t  
variance with the maxim "vigilanfibus ef  non clormieniibus subvenit 
[ex," so often quoted with approral  i n  our Reports. Battle v. Xercer, 
188 K. C., 116, 123 S. E., 258; Pierce v. Eller, 167 K. C., 672, 83 S. E., 
758; School v. Peirce, 163 K. C., 424, 79 S. E., 687; Pepper v. Clegg, 
132 K. C., 312, 43 S.  E., 906; S7uder v. Rol l i~u ,  76 PI'. C., 271. 

Without legislative sanction, i t  adopts the "Courtesy Rule of Practice 
in  Mecklenburg" as the law of the State, and in  a sense may be said to 
constitute a new "Declaration of Independenc~e" for defendants. Here- 
tofore i t  has been thought that  the statute under review dealt with the 
rights of litigants and not with the amenities of counsel. Xanning v. 
R. R., 122 N. C., 824, 25 S. E., 963; Kerchner v. Ba,ker, 82 N .  C., 169; 
TlraddeZl 2). Wood, 64 AT. C., 624. And see White e. Ret~s, 150 N. C., 
678, 64 S. E., 777, followed by Hunter v. R. R. ,  163 N. C., 281, 79 
S. E., 610, where illness of counsel was held insufficient to establish "ex- 
cusable neglect" under the statute. The  law is the standard or plumb 
line set in the midst of the people for their protection and guidance. 
I t  is essential that  its application should be uniform. I1 cares for all 
sorts and conditions of men. 

By comparison the following, first from JfcLeod v. Goosh, 162 N. C., 
122, 78 S. E., 4, and, second, from Hamby v. Const. CO., 189 Pu'. C., 747, 
128 S. E., 146, though written only a short time ago, stand out i n  bold 
relief : 

First, "A party has no right to abandon all active prosecution of his 
case simply because he has retained counsel to represent him in the 
court." 

Second, "We are  not permitted to abandon the rules of' practice, nor 
will they be construed so as to favor the negligent and penalize the dili- 
gent party.'' 

T o  like effect are the numerous decisions collected in the dissenting 
opinion in  the case of Sutherland v. McLean, supra. 

The difficulty with the position of the majority is, that  i t  overlooks 
the statutory rights of the plaintiff and creates a hiatus in the law. The 
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plaintiff and his counsel did all that  the law requires of them. The 
clerk of the Supcrior Court of Cherokee County is guilty of no derelic- 
tion of duty. The  case was docketed and tried according to  the usual 
course and practice of the court. K O  other practice prevails in Chero- 
kee County, and yet the plaintiff is denied his judgment, without fault 
on his part, and without notice of any contrary mode of procedure 
existing elsewhere. 

The trial court finds that "defcnd~nt 's  p o u n d  could h a r e  been reached 
by telegraph or telephone." Presumably like connection could ha re  
been had in the o p p o ~ i t ~  directio~i, and perhaps the defendant has a 
telephone in  its place of business. But aside from this. the orderly pro- 
cesses of the law mere dulv followed by the plaintiff, his counsel and 
the officers of the court. Why hold the plaintiff to a practice of which 
he had no  knowledge and took no part  in establishing, and a t  the same 
time grant  to the defendant a privilege not accorded by lam? "The em- 
ployment of counsel does not excuse the client from proper attention to 
his case." G~vandy v. Producfs Co., 175 X. C., 511, 95 S. E., 914. 

The defendant is not represented in this Court by the same counsel 
who filed its answer. Would it be possible, then, for it to defeat the 
rights of the plaintiff ind~finitely by changing counsel from term to 
te rm? xote: The  practice in Mecklenburg, as appears from the record, 
is for the clerk to mail copy of calendar to nonresident counsel, not 
litigants. 

lawsuit is not a social function which is governed entirely by tlic 
rules of etiquette. Lex non favet d ~ l i c a f o r u m  votis. 

The instant decision raises this question: Under the law as now writ- 
ten, when a defendant, duly served with process, employs a lawyer any- 
where in North Carolina to look after his defense, who simply files 
answer and does no more, can the plaintiff obtain a valid judgment in 
such case without further notice to the defendant of the hearing? 

d ~ ~ a r s ,  J., concurs in dissenting opinion. 

GESERBT, TALKISC: P ICTURES CORPORATIOX v. ELECTRICAT, RE- 
SEARCH PRODUCTS,  INC.. AND J O S E P H  IC. CAT'DELL. 

(Filed 1.5 June, 1931.) 

1. Injunctions D M r d w  restraining violation of contract held properly 
dissolved, evidence warranting finding that there was no valid con- 
tract. 

The seller of motion picture apparatus sought to enjoin the installatioli 
of the apparatus of another firm in a theatre upon the ground that the 
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owner thereof had made a previous contract with him for such installa- 
tion, and alleged irreparable damage, insolvency, etc.: Held,  the evidence 
warranted a finding that there was no valid contract betwe~?n the plaintie 
and the owner, and the order dissolving a temporary order theretofore 
issued is affirmed. 

2. Appeal and Error J a-In injunction proceedings the Supreme Court 
may review evidence, but it is presumed that  the judgment is correct. 

While the Supreme Court may rwiew the evidence and findings of fact 
by the court below upon appeal in injnnction proceedings, the presump- 
tion is that the judgment of the lower court is correct, with the burden 
of showing error oil the appellant, and where the court does not find the 
facts and there is no request therefor, it is presumed that he fount1 the 
proper mld necessary facts to support the judgment. 

APPEAL by plaintiff from Clemenf, J., 2 December, 1930. From 
IREDELL. Affirmed. 

The plaintiff is a corporation engaged in the business of making con- 
tracts for  the installation of talking picture equipment in  moving pic- 
ture  theaters. T h e  defendant is  engaged in  like business and is a com- 
petitor of plaintiff. The defendant, Joseph E. Caudell, is operating a 
talking picture theater in Statesville, N. C., in which there has been 
installed talking picture equipment supplied by plaintiff. I t  is alleged 
by plaintiff that  the said Caudell thereafter, desiring to open and 

CL e a contract operate a second talking picture theater in Statesville, m r d  
with plaintiff to install a "Hollywood Junior  I%onofilm" in his "Broad- 
way Theater." A copy of the contract is set forth. That  plaintiff is 
ready, willing and able to perform its part  of the terms of the contract, 
but the said Caudell has failed to carry out his  par t  of the contract, 
although plaintiff has demanded that  he comply with same. 

That  plaintiff is advised, believes and so alleges that  the defendants to 
this action hare  wrongfully and unlawfully conspired to break the writ- 
ten contract that  mas entered into between the plaintiff and defendant, 
Joseph E. Caudell, on 25 September, 1930, and has, in divers and sundry 
ways, induced the said Joseph E. Caudell, its codefendant, to breach its 
contract with this plaintiff and to enter into a contract with the said 
Electrical Research Products, Inc., for  talking picture tquipn~ent  for 
his said Broadway Theater in Statesrille, X. C. That  plaintiff is ad- 
rised and believes, and so alleges, that  the said Electrical Research 
Products, Inc., has not only unlawfully and wrongfully induced the 
said Joseph E. Caudell to  break its contract with this plaintiff, but has 
further induced the said Joseph E. Caudell to enter into a contract with 
it,  his codefendant, for the installation of the  talking picture equipment 
of said Electrical Research Products, Inc., in the said Broadway 
Theater, and that  the said Caudell is nbw preparing to ha re  the equili- 
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ment of its codefendant so installed i11 said Broadway Theater, and if 
it has already been installed to  operate said Broadway Theater with the 
talking picture equipment of the said Electrical Research Products, 
Iiicorporated, unless restrained by this court by the proper order made in 
this cause. That  plaintiff is  adrised, believes and so alleges that  the said 
Joseph E .  Caudell is insolvent and cannot be made to respond in  dam- 
ages that  will be sustained by this plaintiff if he is allowed to breach 
his contract with this plaintiff. That  i t  is well nigh impossible for this 
plaintiff to estimate the damages i t  will suffer if the defendants are per- 
mitted to  break the contract now held by this plaintiff with the defend- 
ant, Joseph E. Caudell, but i t  verily believes it has and will be damaged 
in a sum not less than $25,000. 

Wherefore, this plaintiff prays the court :  (1) That  the defendant, 
Joseph E .  Caudell, be restrained from breaching its contract with this 
plaintiff and that  i t  be restrained from installing the talking picture 
equipment of the Electrical Research Products, Inc., or if now installed 
that  he be restrained from operating the said Broadway Theater with 
any equipment other than that  of this plaintiff. ( 2 )  That  the said 
Electrical Research Products, Inc., be restrained from installing any 
of its equipnieut in the Broadway Theater to be operated by its code- 
fendant, and if already installed that  i t  be required to remove the same 
from said theater. ( 3 )  That  it recoTer of the defei~dants the sun1 of 
$25,000 as damages." 

The defendants deny the material allegations of the complaint. The 
defendants also deny that  ally contract as alleged by plaintiff was ever 
entered into betmeen plaintiff and Caudell. The  said Caudell, in fur -  
ther aaswer to plaintiff's complaint, says: "That a t  the time the said 
preliminary application was signed by this defendant, he issued his 
check for the  initial payment, but tha t  before the said check was pre- 
sented to the bank upon which it was drawn this defendant stopped the 
payment thereof and notified the bank, but that  the bank through inad- 
rertence paid the said check, and that  the said bank offered afterwards 
to reimburse this defendant for its failure to stop the payment of said 
check, but this defendant being indebted to the plaintiff on account of 
other matters gave notice to the plaintiff tha t  the said check had been 
paid by the said bank through inadvertence and demanded of the plain- 
tiff that  credit for the amount thereof be given to the defendant on 
account of other claims, and that  i t  was the understanding and agree- 
ment between this defendant and the said Griffith (Walter Griffith, 
southeastern district manager of plaintiff) that  unless the defendant 
desired to  execute a binding lease and contract based upon the said ap- 
plication he need not do so, and that  the said initial payment should 
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be applied upon said other indebtedness, and that  this defendant de- 
cided not to execute the said lease and contract and did not execute them 
and go further with the transaction. That ,  not having entered into any 
contract with the plaintiff, and being under no obligations to the plain- 
tiff, and having refused to proceed any further i n  his  dealings with the 
plaintiff, and being free to enter into a contract with any one he chose, 
this defendant got in touch with a representative of the Electrical Re- 
search Products, Inc., Mr.  E. C. Shriver, and stated to him that  he was 
under no contract or lease with the c la in tiff, and i n  the exercise of his 
freedom as an American citizen he voluntarily and of his own choice 
made and entered into a contract with the Electrical Rese,arch Products, 
Inc., to install the talking picture equipment handled by ~ t ,  pursuant to 
the terms of said contract, which was entered into on 14 October, 1930; 
that in pursuance of the said contract the said Elect]-ical Research 
Products, Inc., shipped by freight to this defendant at Statesville, N. C., 
the said talking picture equipment, and the same was duly received by 
this defendant on or about 10 Xovember. 1930, and this defendant im- 
mediately made preparations for getting his building, known as the 
Broadway Theater, i n  proper shape and condition for the installation 
of said equipment, employing electricians and carpenters for such pur- 
pose, and that  said work mas being duly carried on until the same was 
interrupted and put a stop to by the restraining order issued herein." 
The defendant Caudell set u p  a counterclaim against the plaintiff for  
damages. 

Edwin C. Shriver, sales representative for defendant Electrical Re- 
search Products, Inc., made an  affidavit denying the material allega- 
tions of the complaint. 

A temporary restraining order was issued which was; heard before 
Clement, J., who rendered the following judgment: "This cause coming 
on to be heard upon the order to show cause why the temporary injunc- 
tion and restraining order heretofore issued in this cause should not be 
continued in force, and the defendant having appeared before the un- 
dersigned judge holding the courts of the Fifteenth Judicial  District a t  
the courthouse in Asheboro, IS. C., on 2 December, 1930, b12ing the return 
day of said order; and the said matter being heard upon the complaint, 
the separate answers of the defendants, and the affidavit of Edwin C. 
~ h r i v e r  filed by the defendants, and the court after argument and due 
consideration being of the opinion that  the plaintiff is not entitled to 
an  injunction or restraining order:  I t  is therefore ordered and adjudged 
that the said temporary injunction and restraining order be and the 
same is hereby vacated and dissolved, and that  the issue as to damages 
be retained on the civil issue docket of this court to  be heard and deter- 
mined in due course by said court a t  Statesville, N. C." 
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The plaintiff excepted to the judgment, assigned error and appealed 
to the Supreme Court. 

Fred W. Rynum for plainti f .  
T .  C. Gufhrie for defendant Elecf7-ical R e s ~ a r c l ~  Productr, Inc. 
3. Jf. Land for defendanf, Josrph E. Caudell. 

PER CURIAII. m e  do not think on this record i t  is necessary to con- 
sider the prayer for injunctire relicf prayed for by plaintiff against 
defendants, in respect to a breach of an  alleged contract be twen  plain- 
tiff and defendant Joseph E. Caudell, in which i t  is alleged that  the 
defendant Electrical Research Products. Inc., wrongfully and unlaw- 
fully conspired with said Caudell to b r ~ a k  his contract v i t h  plaintiff, 
~vhich  hp did, and install the equipment of the Electrical Research 
Products, Ine. The  court did not find the facts, but the pleadings and 
affidavit fully warranted the court below in concluiling that there was 
no binding contract between plaintiff and Cnudell. The  contrart relied 
on in the record states, i n  pa r t :  "Please en8fer our o r d ~ r  for delivcry 
to us of one complcte unit of the DeFrost Holly~i-ood Junior Phono- 
film, for installation in the Broadway Theater in the city of Statesville, 
State of Xor th  Carolina." There is no acceptance of this offer appear- 
ing in the record signed by plaintiff. Dcfwdant  Caudell deilirs that  he 
enttwtl into any contract with plaintiff. That  the mattcr n a s  talien up  
~ i t h  plaintiff's agent and the understanding and agreenlent TT-it11 him 
 as that  "unless the dcfendant (Caudell) dcsired to estcute a binding 
lease and contract based upon thr said application he need not do so." 

I n  Roebuck v.  Carson. 197 N .  C., at p. 403, we find: ''The judge clis- 
qolred the restraining order, but found no facts. I t  docs not appear that  
either party requested a finding of facts. I n  such cascs tllc dt~tcrmina- 
ti7-e principle of law is  thus stated in  Tl'rnfz P. Land Co., 193 S. C., 32 : 
' In  i~ijunetion proceedings this Court has the power to find and review 
the findings of fact on appeal, hut the burden is  on the apprllnnt to 
assign and show error, and there is a presumption that  t l l ~  judgment 
and proceedings in the court below are correct.' Anqclo u.  I l ' l n s i o ~ t -  
ACalenz, 193 N. C., 207, 136 S. E., 489; Linebcr,qer v. Cof ton JIills, 196 
IT. C., 506, 146 S .  E., 215. The  theory upon nhicll these ilrciiious rest 
is that  it  is to be presunictl, nothing else appearing, that  the judge found 
the proper and necessary facts to support the judgment." 

The plaintiff filed an  interesting and elaborate brief and supplenlental 
brief as to the right of injunctive relief against the defendants, contend- 
ing that  "The plaintiff is entitled to an  injunction against the defend- 
ants restraining them from placing certain m o ~ i n g  picture equipment in 
the Broadway Theater a t  Statesville, PIT. C., after  the defendant, Joseph 
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E. Caudell, h a d  previously contracted with this  plaintiff f o r  t h e  instal- 
la t ion of such equipment." 

A s  the  court  below could have found  on this  record, there was  n o  
binding contract  between plaintiff a n d  Caudell, it is  not necessary on 
this  appeal  to  consider t h e  questions presented by  plaintifl. T h e  judg- 

ment  below is  
gffirmed. 

USAKA AND CITY SATIOSAL BASK OF JOHSSOS C I T I ,  TENS., AXD 

FIRST NATIONAL BBKK OF BRISTOL, TESN., V. JOEIS 1'. I X W I S  
AIVD WIFE, MADGE M. LEWIS. 

(Filed 27 June, 1931.) 

3 .  Parties B c-Refusal of trial court to require interpleader bond in this 
case held not error. 

Where the plaintiffs attach property and bring action against a hus- 
band and wife to hare a deed from the husband to the miff set aside ant1 
to subject the property attached to the paymelit of the judgment, the 
wife is a necessary party, C. S., 456, and has a right to sel; up lier claim 
to the property attached, C. S.. 829, 840, and the refusal of the trial court 
to require the wife to give an interpleader bond is not err( r. 

2. Trial F a-Where issues submitted afford opportunity to introduce all 
pertinent evidence an esception thereto will not be sust.ained. 

Where the issues submitted to the jury afford the parti2s opport~inity 
to introduce all pertinent evidence and apgly it fairly, an esception 
thereto by a party tendering other issues will not be sustai led. 

3. Fraudulent Conveyances A d-Admission of testiniony of wife that her 
money was used in purchase of land held not error. 

Where, in an action to set aside a deed froin a husband to his wife as 
being fraudulent a s  to his creditors, the trial court admits, testimony by 
her to the effect that money received by her from her family mas used 
in payment of the purchase price, and instruc4ts the jury to consider the 
testimony only on the aspect of fraudulent intent of tl-e 1iusl)nnd in 
esecnting the deed, the admission of the evidence mill not be held for 
error on the plaintiff's exception. 

4. Same-Where grantor retains property sufficient to pay his then esist- 
ing debts his voluntary conveyance to wife is valid. 

In an action against a husband and wife to set aside a dechd from him to 
lier as  bring voluntary and frauduleut as to creditors, an instruction that 
if the husband, taking into consideration his financial condition a t  the 
time of the esecution of the deed and the fact that he had signed a 
guaranty for a company in which he was interested, and the financial 
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contlition of the company and the other signers of the guaranty, if he 
hat1 retained property sufficient to pay his then esisting debts that the 
conveyance would be valid, is not error. 

5. S a m e I n  action to set aside deed from hnsband to wife indebtedness 
of husband at time may be considered on question of his intent. 

In  an action against a husband and wife to set aside a deed from him 
to her :is being voluntary and fraudulent as to creditors, an instruction 
that the jury might consider the financial condition of the hnsb:~ntl in 
tletermining the question of his fraudulent intent is not error. 

6. Sam-Deed from husband to wife raises presumption of fraud as to 
creditors but where fair price is paid the deed is valid. 

A deed from a husband to his nife in consideration of love and affec- 
tion is founded upon n good consideration, and is valid as to the parties, 
and nhere there is evideuce that funds received by her from her family 
were used in  tlie purchase the evidence is admissible to show a valuable 
consideration, although tlie deed recites a consideration of one dollar and 
love and affection, and although the relationship rai\ei a ~rezumption of 
fraud as to creditors, the presumption is rebuttable, and t h e  deed is 
valid a f  to all  parties if the consideration was a fair price for the land 
conveyed. 

APPEAL by plaintiffs from Lyon, Emergency Judge ,  and a jury, a t  
Fa l l  Term, 1930, of WATACGA. No error. 

The  following judgment mas rendered by the court below: 
"This cause coming on to be heard before his Honor, C. C. Lyon, 

judge presiding, and a jury, ~ n d  the following issues har ing  been sub- 
mitted to the jury and answered as follows: 

'1. I s  the defendant, John P. Lewis, indebted to the plaintiff, Unaka 
and City National Bank of Johnson City, Tenn., and if so, i n  what 
amount? Answer : $16,2'i5 with interest. 

2. I s  the defendant, John  P. Lewis, indebted to the plaintiff, First  
National Bank of Bristol, and if so, in what amount?  Answer: $5,000 
with interest. 

3. Did the defendant, John  P. Lewis, execute the deed of 25 October, 
1926, to his wife, Madge M. Lewis, with the purpose and intent to cheat 
and defraud and hinder or delay his creditors in the collection of their 
debts ? Answer : No. 

4. I s  the feme defendant, Madge M. Lewis, the owner of the personal 
property or any par t  thereof that  is in dispute, seized by the sheriff of 
Watauga County under the warrant  of attachment in his  hand in this 
cause, riz., two diamond solitaire rings, one cluster diamond ring, one 
diamond stick pin, one diamond dinner ring, one watch and chain, one 
breast-pin, the Major Donnelly horse and the Chrysler automobile, and 
if so, mhat p a r t ?  Answer: 1913 and 1914 rings to Xrs .  Lewis, re- 
mainder as personal property to plaintiffs.' 
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Plaintiffs moved to  set aside the verdict on the third issue and moved 
the court on the pleadings and evidence to answer the third issue 'Yes,' 
which motion is denied and overruled and plaintiffs except. 

The defendants, and especially the feme defendant, Madge M. Lewis, 
move to set aside the verdict on the fourth issue, which motion is denied 
and overruled and the defendants, especially the defendant Madge 11. 
Lewis, excepts; whereupon the court renders the following judgment: 

I t  is considered, ordered and adjudged that  the p la in t i8  Unaka and 
City National Bank of Johnson City, Tenn., recover of the defendant, 
John P. Lewis, the  sum of $16,275, together with interest on the com- 
ponent parts  of said sum as follows, to wi t :  Interest on $5,000 from 
24 dugust ,  1929, and interest on $4,000 from 21 Auguist, 1929, and 
interest on $7,275 from 26 August, 1929. 

I t  is further ordered, considered and adjudgt'd that  the plaintiff, First  
Xational Bank of Bristol, Tenn., recover of the defendant, John  P. 
Lewis, the sum of $5,000, together with interest thereon from 12 August, 
1929. 

I t  is further considered, ordered and adjudged that  the defendant, 
Madge N. Lewis, is the owner in  fee and entitled to the possession of 
the property described in the deed from John P. Lewis i,o Madge 31. 
Lewis, dated 25 October, 1926, and registered in the office of the register 
of deeds of TT'atauga County, in Book 36, pages 92 and 93, and known 
as the Blowing Rock property. 

I t  is furtlier considered, ordered and adjudged that  the defendant, 
Madge N. Lewis, is the owner of arid entitled to the possession of the 
diamond rings given her by her husband in  the years 1913 and 1914, 
and thus labeled. 

I t  is considered, ordered and adjudged that  the defendant, John  P. 
Lewis, is and was a t  the time of the issuing of the warrant  of attach- 
ment the owner of all the other personal property levied upon, by the 
sheriff under and by virtue of said warrant  of attachment In this cause, 
to wit, the Chrysler automobile, the two horses and all the remainder of 
the jewelry, including one watch and chain, one breast-pin, one cluster 
tliamond ring, one diamond stick-pin and all the other jewelry levied 
upon by the officer in this cause other than the two rings labeled 1913 
and 1914, and this judgment is  declared a spc'cific lien upon said per- 
sonal property, and that  execution be issued to the sheriff or other 
la~vful  officer commanding him that out of said personal property levied 
upon he satisfy the judgment aforesaid or so much thereof as the pro- 
ceeds of the sale of said personal property, after deducting the cost of 
this action will satisfy, and that  the proceeds of said sale, after deduct- 
ing the costs of this suit be applied to the discharge of the plaintiffs' 
judgmcnt in  this cause pro rata. 

C. C. LYOX, Judge Presiding." 
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Both the plaintiffs and defendants gave notice of appeal to the 
Supreme Court. Defendants did not perfect their appeal, so the appeal 
of plaintiffs is  alone to be co~isidered. Sumerous  esccptions aiid assign- 
ments of error mere made by plaintiffs. The material ones and uecessary 
evidence will be considered in  the opinion. 

C'or. T a y l o r  & EJpps, Bingham, 1 ; i n n ~ y  & Rin ,yham,  T .  P. l lowir  and  
John,  E. Rrown f o ~  plaint i f f s .  

IT'. C. S e w l a n d ,  8. J .  E r v i n  and S.  d .  Ercin, dr., for d ~ f e n d a n  fs. 

CLARI;S~A-, J. We see nothing in plaintiffs' contention that  there was 
error in tho ruling of tlie court below in refusing to require E d g e  11. 
Lewis to give interpleader bond. C. S., 829, 8-10. 

C. S., 810. is in part as follows : "Wl1e11 the property take11 by the 
sheriff is  claimed by any person other than the plainfiff o r  defendant  
the claimant may iiiterplead upon filing an affidavit of his title arid 
right to the possession of the property," etc. 

Madge I f .  Lewis mas a defendant i n  the action, made so by plaintiffs. 
The complaint of plaintiffs commenced '(The plaintiffs, complaining of 
the t l e f endan f s ,  allege and say." She  had a right in her answer to  set 
up  her ownership to the Blowing Rock propcrty and certain personal 
property. She  was a necessary party for a complete determination of 
the action. C. S., 456. -1loowfield I - .  Roseman ,  198 S.  C., 803. 

The defendants did not perfect their appeal in reference to the find- 
ing of the jury on the fourth issue. The  main contronmy, therefore, 
is over the third issue, ~vliicli we think enabled the parties to present 
every phase of the contention. 

I n  l l o o p ~ r  7>. [l'rusf C'o., 190 N. C., a t  p. 428: "Thr test of tlie sufi- 
c i e n q  of issues is, 'did the issues afford the parties opportunity to 
introduce all pertinent evidence and apply it fairly'?" E m h i n e  1.. 

N o t o r  Po., 187 N. C., at p. 831-2. The  plaintiffs tendered other issues. 
The  exception and assignments as to the issues submitted caullot he 
sustained. 

The third issue: ''Did the defendant, John P. Lewis, execute the deed 
of 25 October, 1926, to his wife, Madge >I. Lewis, with the purpose and 
intent to cheat and defraud and hinder or delay his creditors in the 
collection of their debts?" This issue was answered "No" by the jury. 

I s  there any error on the record in  reference to this issue and the 
answer thereto? We think not. 

The  real battle mas waged over the deed made by John  P. Lewis to 
his wife Xadgc 11. Len-is, dated 25 October, 1926, to the "Blomirig 
Rock" property. 
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The deed recited: "Witnesseth, that  for and in considl:ration of one 
dollar cash in  hand paid, receipt of which is hereby acknowledged, and 
love and affection." 

C. S., 1005-conveyance with intent to defraud creditors void. C. S., 
1007, is as follows: "No voluntary gift or  settlement of property by one 
indebted shall be deemed or taken to be void in law, as  .o creditors of 
the donor or settler prior to such gift or settlement, by reason merely 
of such indebtedness, if property, a t  the time of making such gift or  
settlement, fully sufficient and available for the satisfaction of his then 
creditors, be retained by such donor or settler; but the indebtedness of 
the donor or settler a t  such time shall be held and taken, as well with 
respect to creditors prior as creditors subsequent to such gift o r  settle- 
ment, to be evidenced only from which an  intent to delay, hinder or 
defraud creditors may be inferred; and in any tr ial  shall, as such, be 
submitted by the court to the jury, with such obserraticlns as  may be 
right and proper." 

I n  S h u f o ~ d  v. Cook, 169 N .  C., a t  p, 55, the following is said:  "The 
plaintiff earnestly pressed this exception, but the act of 1840, now Re- 
visal, 962 (C. S., 1007)) provides that  the court, where th1:re is any eri-  
dence tending to show that a t  the time of the alleged fraudulent con- 
reyance the grantor retained property fully sufficient and available for 
the satisfaction of his then creditor?, shall submit the question to a 
jury 'with such observations as may be right and propw.' The  pre- 
sumption formerly arising from a voluntary conveyance maide by a party 
indebted is thus removed and the indebtedness in such case is  to be 
taken and held, in the language of Revisal, 962 (C.  S., 1007)) 'to be 
evidenced only from which an  intent to delay, hinder and defraud credi- 
tors may be inferred.' Hobbs v. Cashwell, 152 N .  C., 183." Beasley 21. 

Bray ,  98 N .  C., 266. 
"In Garland v. Awowood,  177 PI'. C., at  p. 374, i t  is said:  'The jury 

hare  found that  there was no actual intent to defraud or, i ?  other words, 
no ma7a mens, but if the defendant, the donor of the gift, failed to 
retain property fully sufficient and available for the satisfaction of his 
then creditors, the gift was void in law, without regard to the intent 
with which it was made. Black v. Saunders, 46 h'. C., 67; A m a n  v.  
Walker ,  165 W. C., 224; Michael v. Moore, 157 N. C., 462. The burden 
of a t  least going forward with proof of such retention of property is  
upon the defendant, where, as found in this case by the jury, there is a 
voluntary gif t  or settlement. Brown v. Mitchell, 102 N.  C., 347, 369; 
Tredwell v. Graham, 88 N .  C., 208; Cook 1;. Guirkin,  119 N. C., 13; 
Arnan v. Walker ,  sup~a.'  . . . (See Garland v. Arrowood, 179 
S. C., 697.) I n  the A m a n  case, supra, at p. 227, i t  is held: 'If the con- 
veyance is voluntary, and the grantor retains property fully sufficient 
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and available to pay his  debts then existing, and there is no actual 
intent to defraud, the conveyance is valid.' " TT7a1lace v. Phillips, 195 
S. C., a t  p. 671-2; W o r t h y  v. B r a d y ,  91 N .  C., 265; Peoples  Bank and  
T r u s t  Co. v. Xackore l l ,  195 N. C., 741; F l o t u ~ r s  u. Amer ican  -1gr. 
C h e m .  Co., 199 N .  C., 456. 

I n  F a u s t  c. F a u s t ,  144 N .  C., a t  p. 387, is the following: " ' I t  was 
formerly held, although there was much conflict of opinion, that  the 
clause stating the consideration in  a deed or other instrument under 
seal must be held conclusive on the parties like other parts  of the instru- 
ments and was not open to contradiction or explanation, but the more 
modern decisions settle the rule that  although the consideration ex- 
pressed in  a sealed instrument is prima facie the sum paid, or to be 
paid, i t  may still be shown by the parties that  the real consideration is 
d i f f c ~ n t  from that  expressed in thc written instrument. Accordingly, 
it  is held, by an  uncounted multitude of authorities, that  the true con- 
sideration of a deed of conveyance may always be inquired into and 
shown by par01 evidencp.' 16  Cyc., 653. The course of the decisions 
of this Court is set forth with care and ability by Shepherd ,  J., in 
Barbee 1;. Rarbee,  108 X. C., 581; liendricli v.  111s. C'o., 124 S. C., 315; 
Dearer  c .  Deaver ,  137 N .  C., 240." P a t e  v. G a i f l e y ,  183 N. C., a t  p. 
263; E x u m  v. L y n c h ,  188 S. C., a t  p. 396. 

I n  J f i n i n g  Co. v. S m e l f i n g  Co., 119 N. C., at  p. 417-8, citing numerous 
authorities, "Looking alone to the derivation of the words 'solvent' and 
'insolvent,' they mean respectivel,y, able arid unable to pay. Tl le thcr  
the adjective insolvent is used to define the condition of a dcccdent's 
estate or  the financial status of a living person, its signification is the 
same. I t  means, unable to meet liabilities after con~er t ing  all the 
property or assets belonging to the person or estate into money, a t  
market prices, and applying the proceeds, with the cash previously on 
hand, to the payment of them. . . . But  applying the crucial test, 
\ye will find that  i n  the discussion of almost every appeal involving an 
issue of fraud and depending in any way upon the ability of a debtor to 
pay his debts a t  the time of making a conveyance, the discussions in the 
opinions of this Court have been predicated upon the assumption that  
solvency and insolvency depends upon the question whether the entire 
assets equal or exceed in value the total indebtedness. . . . (Citing 
authorities.) It would prove subversive of settled principles, and would 
tend to impair credit and embarrass trade, to give our sanction to a 
definition of an  insolvent that  would bring within the class of which it 
is descriptive every person, natural  or artificial, who in the course of 
active business is  unable to meet the demands of creditors without bor- 
rowing money." Flowers  v. Chemical  Co., 199 PIT. C., 456. 



The defendant, Madge 31. Lewis, testified in p a r t :  "S.nce my  mar- 
riage my  people have given me quite a bit of money. I would say six 
or seven thousand dollars." She testified how i t  was used with her hus- 
band "and part  went into the purchase of the Blowing Rock property." 
Plaintiffs objected to this testimony on the ground that  the conveyance 
of 25 October, 1926, was a voluntary conveyance. This objection was 
sustained by the court below: "The court holding that  i t  was not compe- 
tent for the purpose of showing any additional consideration in the 
purchase of the Blowing Rock property. The court further holds that  
it may be offered in evidence for the purpose and which the jury may 
consider in passing on the fraudulent intent of the defendant, John P. 
Lewis, in making the deed of 23 October, 1926. Q. State to the court 
and the jury what amount of money indirectly or directly went into the 
purchase of the Blowing Rock property 1 Gentlemen of the jury, I am 
permitting the answer to  this question, not for the purpose of showing 
that  there was any valuable consideration paid for  the Illowing Rock 
property by Mrs. Lewis, because the deed recites one dollar and lore. I t  
is not for the purpose of changing the consideration of the deed, but I 
am permitting i t  to enter i n  as bearing upon the fraudulent intent of 
John P. Lewis when he  made the deed, and you may consider it for that  
purpose and no other. To this ruling of tht> court in excluding this 
rvidence for the purpose of showing the consideration in the deed, de- 
fendants except. A. I should say half of the money x e n t  into the pur- 
chase of the property, amounting to two or three thousand dollars. 
Impro~emen t s  were placed on the property after its puidlase to the 
cxtent of about $1,500. 31y husband promised me a home in Blowing 
Rock some tirne before that deed of 25 October. 1926, some two or three 
years before. I went to Blowing Rock first for my  health, and he 
promised me this home in Blowing Rock. X y  husband had used in his 
business some four or five thousand dollars of my money. Total pur- 
chase price of the Blowing Rock property was $5,500, exclusi~.e of im- 
provements put on it." 

From the F a d  case, above cited, this was more favorable than plain- 
tiffs were entitled to. XcCanless  v. Flinchurn, 89 S. C., 3 i 3 .  

Tlie court below charged the ju ry :  "The law in this case, gentlemen, 
is very plain, and r e ry  simple, and I am going to tell you u-hat it is 
IIOW, so that you can have your minds directed to that during the fur-  
ther charge of thc court. As has been said by some of the counsel, and 
nhich has bctn said by the courts, a man must be just before he is 
generous. Our  statute prorides that  before a man can make a ~ o l u n -  
ta ry  gift or  conveyance of his property, he boing in debt a t  the time, 
that lie must retain propcrty sufficicnt and available for the payment 
of his then existing debts, and if he does not, then his voluntary gifts 
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o r  co1l\eyances ruade 1, hiin are 1-oid. Now, thc. deed ill queqtio~i, the 
court charges you, is a voluntarg deed made by a husband to his n i f c  
for  the express consideration of one dollar and love. As bet~veen them 
that  is  a good deed. Thousands of eouveyances in this State arc  made 
in the same way. I t  is only roid, if void a t  all, as to creditorq. The 
bare fact that  a man makes a voluntary deed to his property is  not a 
presumption that  it is fraudulent, because a man has a right to do as 
he pleases with his property, provided he does not thereby defraud his 
creditors. (Kow, the deed as I say is a roluntary deed, made upon a 
good consideration, but not a raluable consideration, and if Lewis re- 
tained property enough a t  the time of the conveyance and delivery of 
that dced to pay all of his then existing debts, taking into consideratioil 
that  he was one of the four signers of this guaranty and tlie condition 
of the Tri-State Frui t  Company at that  time, I say if you find tliat he 
did h a l e  sufficient to pay all of his then existing debts under those cir- 
cumstances, then it would he your duty to answer the third issue 'No.') 
(To  the foregoing portion of charge in parentheses plaintiffs except.) 
I f  you are not so satisfied, the burden being or1 the defrndants, Lewis, 
to satisfy you by the greater neight  of the elidenee tliat a t  the time of 
the delivery of this deed that  he did retain property amply sufficient 
and arailable to pay his then existing debts, and if he has not so satis- 
fied you by the greater weight of the e d e n c e ,  it is Four duty to ansn7er 
the third issue 'Yes.' " 

TYe can see no merit ilk tlic a h v c  escel~tion aud assigninelit of wror,  
treating the deed as a ~ o l u n t a r y  conveyance hetwccn husband and 71-ife, 
a l t h o u ~ l i  the eridencc of Xadge 31. Lewis was competent to show a 
valuable comidcration. Plaintiffs hare  no cause to complain of this 

principle is  set for th :  -1 voluntary dced, executed by an  insol~eil t  per- 
son, is roid per se as to creditors; xvliere the deed is made upo11 a fa i r  
consideratioil i t  is not iwcessarilg ~ o i d ;  and where tlie transaction is 
b e h e e n  mi i ~ ~ s o l r e n t  father and his son, a rebuttable prcsurnption of a 
fraudulent intent arises from the closc relationship of the parties; 
therefore, whcre there v a s  evidcnce tending to show that the dced was 
supported by a ~ a l u a b l c  consideration, and the judge cliarged the jury 
that  if a t  the time it was executed tlw bargainor did not retail1 property 
sufficient to pa.y his debts, then in law the deed is void, ant1 failed to - .  

submit the question as to the bona fides of the transaction, it \I-as held 
to be erroneous. At pp. 37-14: "Every sale of real or personal prop- 
erty made to a son by his father, a t  the time embarrassed with debts 
beyond his ability to pay them, is not necessarily fraudulent and roid 
as to creditors. I f  the eon 11011c~tly buys the land or other property 
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from the father in such circumstances, and pays for i t  a f a i r  price, such 
a sale is  good and valid as to everybody, and it stands on the same foot- 
ing  as if it had been made to a stranger. There is no  reason why a 
father, unable to pay his debts, may not sell his propel-ty to his  son, 
and the only difference between such a sale and one to a stranger is, 
that the close relationship between the father and son, if the bona fides 
of the sale shall be questioned, is  a circumstance of suspicion, and evi- 
dence tending to show a fraudulent intent." The same principle applies 
to  a conveyance by a husband to his wife. ll'orthy v. Rrad,y, supra. 

I n  Ring v. Thompson, 9 Peters (U.  S.), 220; 9 Law Ed., 108, the 
following observation is made: "In testing the validity of that  trans- 
action (an alleged fraudulent conveyance), the subsequent fall of prop- 
erty, or failure of King, cannot be taken into view. The inquiry must 
be limited to his circumstances a t  the time. Was King when this prop- 
erty was received by the complainant, in a failing or embarrassed condi- 
tion?" Schreyer v. Scoff,  134 U. S., 408, 33 Law Ed., 959. 

Certain prayers for instruction were giren by the court below a t  the 
request of plaintiffs that  were perhaps in some respects more farorable 
than plaintiffs were entitled to from the authorities heretofore cited. 

"The court instructs you further that  if a t  the time of the execution 
of a deed by one indebted he then retains property amply sufficient and 
available for the payment of such debts as lie then owes, and in later 
years either by reason of an  act of God, by fire, flood, Tempest, or by 
reason of losses in  business or other casualty, such as insolvency or 
financial embarrassment of those owing him which render them unable 
to pay the debts they owe him the grantor becomes financially embar- 
rassed and the property he then owns insufficient for the payment of 
his debts, this does not affect the validity of the deed executed by h im 
years before, but such deed, if valid when executed, remains valid and 
is not affected by financial embarrassment or insolvency which comes 
upon him years later. . . . ( I n  considering and passing upon the 
question as to whether the deed executed by the defendant, John P. 
Lewis, to  his wife, Xadge M. Lewis, on 25 October, 1926, was executed 
with the fraudulent intent and purpose of hindering, delaying and de- 
frauding the plaintiffs, you have the right and it is your duty to con- 
sider the evidence tending to show the financial condition and solvency, 
not only of John P. Lewis himself, but also the financial condition and 
solvency of the Tri-State F ru i t  Company, the party primarily liable 
for the payment of its debts to the plaintiffs, the payments of which 
were guarauteed under said contract executed by Lewis, Hanks, Sanders 
and Lacy. And you ha re  a right and it is also your duty lo consider the 
cridence tending to show the financial condition and solvency of Hanks, 
Lacy and Sanders, who also signed the contract of guaranty and were 
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equally liable with Lewis thereunder, and,  if this  evidence satisfies you 
that ,  a t  the  t ime of t h e  execution of said deed, the real  and personal 
property then owned, held and  retained by them lyas amply  sufficient 
and  available f o r  the discharge of their  liabilities and  the payment  of 
said indebtedness, and  t h a t  the  deed f r o m  J o h n  P. Lewis to his  wife 
was executed i n  good fa i th  and  not fo r  t h e  purpose or  with the intent  
of hindering, delaying or defrauding the plaintiffs o r  evading or  escap- 
i n g  his liabilities, if any, under  said contract of guaranty,  then you will  
answer t h e  th i rd  issue 'No.')" 

T o  t h e  foregoing portion of the charge i n  parentheses plaintiffs 

F r o m  the  fac t s  appearing on this  record we can  see no objection to 
t h e  above charge made  by the  court below to which plaintiffs excepted 
and  assigned error .  I t  was consonant with the  law of this  S t a t e  and  the  
authori t ies  heretofore cited. W e  find n o  e r ror  i n  the  refusal  of cer tain 
prayers  f o r  instruction requested by  plaintiffs, nor to  the  other assign- 
ments of error  not herein considered. O n  the  whole record we find no 
prejudicial  o r  reversible error .  

T h e  conduct of the  case by the  court  below was f a i r  and  impart ia l .  
T h e  contentions of the  part ies  on  each side ful ly  given. T h e  charge 
n a s  clear and  the lam, applicable to the facts, justly stated. 

T h i s  is  the  last appeal  t h a t  will come to this  Cour t  f r o m  the learned 
and  conscientious judge n h o  tried th i s  case i n  t h e  court  below. ,It  a 
great  age, this  righteous judge, who for  nearly a quar te r  of a century 
adorned the  Superior  Cour t  b~ricIi,  h a s  gone to his  reward. 

W e  find i n  t h e  t r i a l  of this  case, i n  law, 
Ko error .  

J,OSSII;: G. ('OSS v. SEABOARD AIE LIXE RAILWAY C O J I P S S P  A N D  

C. A. RICE. 

(Filed 27 June, 1931.) 

Trial C a-Counsel may not read dissenting opinion in argument to jury 
over objection of adverse party. 

I t  is not permissible for couircel, in his argument to the jury, to rend 
:I dissenting opinion by a Juqtice of the Supreme Court as  the law of the 
(*ace ovcr the defendant's objection, and where this has been done a new 
trial will Iw awarded 011 tlie defe~~dant ' s  exception thereto, and tlie fact 
that the trial conrt. upon objection, made a general obser ra t i~n  to the 
effect that the jury would take the law from the court and not from 
cou~lsel is insufficient, i t  being his clutp, u ~ o n  objection duly made, either 
to direct counsel not to read the dissenting opinion or to  plainly and 
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~uieqnirocally instruct that the dissenting opinion had no legal bearing 
upon the  rase. C. S.. 203. Limitations on c.ouiisel in thcir argument to 
the jury discussed by BROGDEN, .J. 

STACY, C. J., concurring. 

CLARKSOS, J., dissenting. 
('oshox. J.. concurs in dissenting opinion. 

CIVIL ACTION,  before Sinclair ,  J . ,  at  October Term, 1990, of V a s c ~ .  
This m s  an action instituted by the plaintiff against the defendant 

to recover damages for personal injuries sustained 3 April, 1930, a t  a 
crossing in the town of Henderson. The defendant denied the allega- 
tions of negligence, pleaded contributory negligence and other defenses 
not pertinent to a decision of this case. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to  the jury and answered in favor of plaintiff. The  verdict 
awarded $7,000 damages for personal injuries and $250 for property 
damage. 

From judgment upon the verdict the defendant appealed. 

J I .  C. P r o r c ~ ,  D. P .  X c D u f l e .  C .  -1. Iloz~qluss and T h o m a s  St'. Ru@n 
for plccinfiff. 

JIzrrm?y Allen and P i / f m a n ,  Ilridgcrs & H i c k s  for defendant .  

DRO(,DES, J. The record s h o w  the follo~ving: During the ~ r g u m e n t  
of one of the counsel for plaintiff to the jury, he made the following 
statement : 

"The law in North Carolina says that  all Mr.  Conn had to do when 
he approached the track was to stop, if the circun~stances were such that  
an ordinarily prudent man mould stop, look and listen, and then go 
ahead as he did in  this casc." "The North Carolina S u p i ~ m e  Court in 
the case of X i m b r o u g h  v. R. R., 180 S. C., 274, and decided in  the year 
1920, turned the defendant's theory down flat. I v a n t  to read here what 
JzrtJ,q~ ( ' l a d ,  said about the law. J z d g r  ClarX mas a great Chief Jus f i cc  
of thc Suprcme Court and one who upheld the libcrties of the people." 

Objcetion bv defendant to plaintiff's attorney reading from the opinion 
of .JzrtTylr CJnrX.. The  court then charged the jury:  "The jury will take 
the law from the court and not from counsel." 

Counsel for defendant: '(We note an  exception to the reading of the 
dissenting opinion of J u d g e  Clark." 

Objection by defendant; overruled; defendant excepts. 
"Talking about going out upon the track, he said : 'Gessler placed his  

hat upon a pole and compelled the public to pay obeisan1:e to it.  But  
neither of these are more repugnant to our sense of propriety and right 
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than to require the people traveling their own roads to come to a full 
stop a t  the sight of two parallel bars of iron laid across a public high- 
way, simply because the railroads, while saying themselres the expense 
of avoiding grade crossings, are unwilling to take the trouble or respon- 
sibility to give proper signals or to establish gates and custodians when- 
ever needed.' " This is Judge Clark's language on it. I don't care how 
much tlie attorney for the railroad objects to it.  I t  is my opinion that  
the Supreme Court of Xor th  Carolina in the case of Xoseley 2 % .  R. R., 
197 N. C., 628, has backed Judge Clark u p  in his statement that it is 
not your duty  to stretch your necks and bow to two iron rails. That  is 
what you say the law is,'' etc. 

The  foregoing excerpt from the record presents for decision this ques- 
tion of law: 

I n  arguing a case to the jury, is it pernlissible for art attorney to read 
to the jury a dissenting opinion of one of the Justices of the Supreme 
Court of North Carolina? 

Doubtless, it  sliould be obserred at the outset that  a general disserta- 
tion o r  essay upon dissenting opinions is not pertinent t o  a solution of 
the question of law involved in  this appeal. Suffice it to say that  such 
opinions constitute valuable and helpful interpretation of the law as 
expounded or present i n  clear relief the divergent paths of legalistic 
thought upon a given subject. Morrover, a t  times, they may servc to 
demonstrate that courts and judges do not always fall into the goose- 
step of outworn precedent. 

P r io r  to 27 December, 1814, an  attorney was not permitted to argue 
law to a jury. I11 S. v. ,lfiller, 75 N.  C., 73, Jz~stice Reade said:  "Some 
twenty-fire years ago a circuit judge restrained a lawyer from arguing 
the law to the jury, suggesting that  the argument of law ought to be 
addressed to the court, as the jury had to take the law from the court. 
Umbrage was taken a t  that, and the Legislature passed an act allowing 
counsel to  argue both the law and the facts to the jury." The act re- 
ferred to is chapter 13, Public Laws of 1844, and is now embodied in 
C. S., 203, which provides that  "in jury trials the whole case as well of 
law as of fact may be argued to the jury." This declaration is broad 
and comprellensire and easily lent itself to a construction by the pro- 
fession that  tlie field of a jury argument was unlin~ited and houndless. 
Hence, in the course of time, it became necessary for courts to fence in 
the field by imposing certain restrictions upon counsel in presenting 
causes to the jury. These restrictions are reflected in certain legal inlii- 
bitions imposed by the courts. These inhibitions may be grouped and 
classified as follows : 

1. Attorneys are not permitted, except in certain specific iiistance.~, 
to read medical hooks or writings of a scientific naturc to the jury. 
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ILlelvin v. Easley, 46 N.  C., 386; H u f m u n  v. Click, 77 h'. C., 55; S. v. 
Rogers, 112 N .  C., 874; Bufler v. R .  R., 130 N.  C., 16 ;  Lynch v. Mfg. 
Co., 167 N. C., 98;  Tilghman v. R. R., 171 K. C., 652. Nor can counsel 
read a paper-writing not in evidence for the purpose of jmpeachment. 
S. v. Bryan, 89 N.  C., 531. The  theory which excludes the reading of 
such publications, is based upon the idea that  declarations in  a book or 
opinions of experts contained therein, are not under oath, and hence 
cannot be classified as evidence. T h e  exception to the general rule is 
pointed out i n  the Tilghman case, s u p ~ a ,  in these word:,: "When an 
expert has given an opinion and cited a treatise as his authority, the 
book cited may be offered i11 evidence by the adverse party as impeach- 
ing testimony. Bu t  unless the book is referred to on cross-examination it 
cannot be used for this purpose. I t  would be a mere evasion of the 
general rule under discussion if counsel were allowed on caoss-examina- 
tion to read to  the witness portions of such works, and to  ask if he  con- 
curred in  or differed from the opinion there expressed; hence this is 
not allowed." 

2. The second class of restrictions may be denominated as unfair  
comment and is  discussed in many decisions, notably: Jenkins v. Ore 
Co., 65 N .  C., 563; S. v. M'illiam, 65 N.  C., 505; Coble v. Coble, 79 
N. C., 589; S. C. Dauenporf, 156 h'. C., 596; S. v. Tucker, 190 N .  C., 
708; Lamborn v. Hollingsworth, 195 3. C., 350; S. v.  Green, 197 
N .  C., 624; S. 1.. Beal, 199 K. C., 278. These illustrations of unfair  
comment, beginning with the familiar "poor widow and rich corpora- 
tion" argument, running through the "Pennsylvania Yankee" appeal, 
including the famous upas tree declaration and ending with the religious 
and social theories referred to in the Beal case, all stand as a lasting 
monument to vituperative ingenuity. The climax of unfair  comment 
in the literature of the law of this State was reached in the argument of 
counsel and the charge of the court in S. v. Brown, 67 N .  C., 435. 

The third class of inhibitions.denies to counsel the right to read the 
decisions of the Supreme Court of North Carolina where such reading 
would reasonably tend to prejudice either party upon the facts. S. v.  
Corpening, 157 N.  C., 621; Forbes u. Ilarrison, 181 N .  C.. 461; Elliott 
v. Power C'o., 190 N .  C., 62. Thus, in the Corpening ca:;e, the Court 
sa id :  '(As we understand the record, the counsel for th t  prosecution 
read the facts in Xalonee's case, relied upon as supporting evidence to 
the prosecutrix, and over defendant's objection was allowed by the court 
to say in effect that  a jury of Jackson County had convicted Malonee, 
and the supporting evidence was much stronger "than in dlalonee's 
case," etc. A new tr ial  was awarded because the tr ial  judge permitted 
such argument to be made. I n  the Forbes case counsel attempted to 
read a portion of the opinion i n  Bell v. Harrison, 179 N .  C., 190, and 
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upon objection by counsel for defendant the court declined to permit 
such reading, and this ruling was upheld. The  Court observed "that 
t x o  cases grew out of said administration and there n a s  grave danger 
of prejudicing the defendants upon the facts as counsel mas allowed to 
read the part  of the opinion in the case proposed to be read by him." 

4. The  fourth class of restrictions denies to counsel the right to com- 
ment upon extraneous matters upon nhich there is no evidence. ;lIcLawzb, 
&4dmr., v .  R. R., 122 S. C., 862; H o p k i n s  r;. H o p k i n s ,  132 14'. C., 25; 
S. v. Love,  187 N. C., 32. 

5 .  The fifth class of restrictions excludes personal experiei~ce of 
counsel as par t  of the argument. P e r r y  v.  R. R., 128 N. C., 471. 

The courts of other jurisdictions h a ~ e  considered tlie questioii as to 
what may be read to a jury by counsel in the course of argument. 

6. The Court of Appeals of Nen York granted a new tr ial  ill tlic 
case of Williams v. B r o o k l y n  E l w a t e d  R. 3. Co., 26 S. E., 1048, because 
counsel, in the course of the argument, was permitted, over objection, to 
read to the jury an article appearing in the New York T r i b u n e ,  en- 
titled "Only a Boy Peddler." The article purported to be an account of 
the death of a little boy who was selling collar buttons and combs to 
help support his mother and eight brothers a i d  sisters, and his death 
n a s  caused by contact with a live wire swinging from a pole. The  Court 
said:  ''The reading by counsel in summing up to the jury of the news- 
paper article 'Only a Boy Peddler' was wholly irrelevant to the case. 
I t  could have been read for no purpose except to inflame the jury 
against corporations, and to lead them, under the influence of a just 
anger excited by the incident narrated, to give liberal damages to the 
plaintiff i n  the case on trial. The  refusal of the court to interfere, 
under the circumstances of this case, mas legal error. The privilege of 
counsel, and the largest liberality in  construirlg it, did not authorize 
such a totally irrevelant and prejudicial proceeding." 

Again in  People  v. Pieldzng, 53 N. E., 497, the defendant was iri- 
dieted for auditilig a fraudulent claim against the city of Brooklyli. 
The  District Attorney, in the course of his argument, referring t o  tax- 
payers, said:  "I say you will see old men in that line clutcliirig in their 
knotted fingers rolls of dirty o~le-dollar bills. Look a t  their worn a d  
shabby garments. Look at the marks of painful labor writtell all o w r  
their aged and clumsy limbs. I t  is tlie money of these people which the 
defendant has stolen and squandered. These are the people whose cause 
I plead. These are the victims of the defendant's crime. These are 
the people who now, by tens of thousands, are waiting outside for your 
verdict. Will you do them justice, or will you not?  I f  you shall let 
this man, loaded with his'guilty plunder, escape, then I say you hare  
committed the unpardonable sin." The  court, i n  charging the jury, 
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sa id :  "Some things have been said about the newspapers, about popular 
clamor, and about the burden of the taxpayers. Those :ue considera- 
tions which are not to control or influe1ic.e you in deciding this case." 
Thc Court awarded a new trial, and in the course of the opinion it is 
said:  "Even in  a civil action, when counsel a le  permitted, under objec- 
tion and exception, while summing up, to read to 'the jury an  abstract 
from a pamphlet or  newspaper, or to exhibit a cartoon, nct in evidence, 
it is good ground for reversal. . . . S o  statements malle by counsel, 
outside of the evidence, and subject to objection, which strongly tend 
to  arouse sympathy, prejudice, or resentment in the minds of the jury, 
require a new trial, even if the court charges that they have nothing to 
do with the case, and must be disregarded." Sec, also, Scr~pps  c. Reilly, 
38 Nich., 10. 

7. Eulogies of deceased in suit for wrongful death. Dixon v. Ha~jnes ,  
262 Pac., 119. The Court of Vashington said:  "The misconduct of 
counsel complained of consists of an  attempt by one of the counsel for 
respondent to read something to the jury xhich  had not been introduced 
in evidence, appearing to be a eulogy of deceased, or something of the 
kind. Upon objection, the court refused to allow counsel to read it, and 
counsel for respondent was peremptorily directed to refrain from mak- 
ing any reference to any document not in evidence. Although counsel 
for respondent should not have attempted to read anything to the jury 
which had not been introduced in evidence on the trial, the court fully 
protected the rights of appellants, so that  no prejudicial error occurred." 

8. Counsel are not permitted to read to the jury, as law, decisions 
which are inapplicable to the facts, or which do not declare the lam as 
held by the jurisdiction in which the trial occurs. This  principle was 
announced by the Supreme Court of South Carolina in Sell  7.. Caro- 
Tina & S. SV. R?j. Co.. 147 S. E., 625. The  Court said:  "It appears 
from the record that  the presiding judge permitted appellant's counsel 
to read the entire decision of the United States Supreme Court in the 
Goodman case to the jury in the tr ial  of the case a t  bar, but that the 
court refused to charge the law of that  case. and on motion for  a new 
tr ial  failed to grant  the same because the jury had disregarded the prin- 
ciples announced in the Goodman case. . . . Lately, it  has been 
cited often by counsel for railroad companies in this Cou0t,  and i t  has 
received considerable attention in dissenting opinions. A. majority of 
the Court has never indorsed the views of that case. The  only mistake 
made by the presiding judge in this connection was i n  permitting counsel 
for the appellant to read the decision in the Goodman case to the jury." 
Union Pac. R. R. Co. v. Field, 137 Fed., 14 ;  R a y  v. CThesapea,ke (e. 

Ohio R .  R .  Co., 50 S.  E., 413; Farnandis c. Gwat  S o r t h e m  R .  R. Co., 
84 Pac., 18. 
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This Court expresses no approral  or disapproral of the various prin- 
ciples announced in other jurisdictions upon the subject, but such de- 
cisions are rcferred to in order to demonstrate the trend of judicial 
thinking. The  range of a jury argument is carefully and correctly set 
forth by NcIntosh North Carolina Practice and Procedure, see. 569, 
p t  seg. Summarizing the principles of legitimate argument by counsel, 
the author says: "Rut he may refer to well-known facts i n  history, 
literature, and science by way of illustration and ornament. H e  may 
argue matters of common knowledge, or matters of which the court will 
take judicial notice, and within the limits of the evidence the manner of 
presenting the case is left to his own judgment. H e  may indulge in 
impassioned bursts of oratory, or what he may consider oratory, so 
long as he introduces no facts not disclosed by the evidence. I t  is not 
inlpassioned oratory which the law condemns and discredits in the 
adrocate, but the introduction of facts not disclosed by the evidence. 
I t  has been held that he may even shed tears during his argument, the 
only limitation on this right being that they must not be indulged in to 
quch excess as to impede or delay the business of the court." 

.\pplying the principles deduced from the authorities, it  is clear that  
a dissentiug opinion iq not admissible in eridence, and hence cannot be 
classified as a fact. Neither is i t  the law of the particular case, else 
it would not be a dissclnting opinion. Manifestly, a dissenting opinion 
espresws the indiridual view of the judge who writes it,  and thus would 
logically fall into the classification of newspaper editorials, magazine 
articles, pamphlets, or other writings, ~vhich  have not receired the 
judicial sanction of a court. Therefore, the Court concludes that  i t  is 
not permissible, upon objection d u l ~  made and entered, for an attorney 
to read as thr  lax7 of the case a dissenting opinion of one or morp of 
the Justices of the Supreme Court. 

.I perusal of the record disclos~s, beyond a doubt, that the dissenting 
opinion in the Rimhrough case n7as read to the jury as a correct state- 
ment of the law. The tr ial  judge, upon objection, made a general ob- 
servation to the jury, but this was not sufficient. I t  was his duty, upon 
objection duly made, either to direct counsel to refrain from such rrad- 
ing or instruct the jury plainly and unequirocally that the dissenting 
opinion had no legal bearing upon the case. 

New trial. 

S T A C ~ ,  C. J., concurring: .I verdict, or ceredicfum as it was called in 
the old English law, is, as indicated by the derivation of the word, the 
c7icfum of truth.  I t  is  the finding of a jury, or the accord of the twelve, 
as distinguished from the decision of a court, a referee, o r  a commis- 
sioner. 
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Verdicts are to be rendered on evidence pertinent to the issues, and 
not on extraneous matters. Animadversions or conclusions of others, 
therefore, based on different fact situations, whether found in legal 
opinions or elsewhere, are neither relevant nor competenl, as they tend 
to mislead rather than to aid in reaching the correct detei-mination of a 
particular case. And exact justice is the goal of every judicial inquiry. 

Not only is the establishment of justice the goal of every judicial 
inquiry, but, in a sense, it may rightly be denominated the end of all 
government, if not the end of all civil society. I t  has ever been and 
ever will be pursued by men until it is attained, or until liberty is lost 
in the pursuit. Justice is not an abstraction, nor yet an ethereal, intan- 
gible something, but rather an act of the mind, a positive resolution and 
the will to see that every man shall have his due. The quality of right 
or wrong is not a physical manifestation, but it is the attribute of a 
mental concept produced by external stimuli. X o  act acquires color or 
meaning-content until it is brought in judgment, and the correctness of 
every judgment depends upon its own approximation or nearness to the 
truth. 

Here, the rightness or the wrongness of the conduct of the parties is 
not in the street-crossing, nor in the collision of the automobile with the 
engine, nor yet in the actions of the plaintiff and the engineer, but it is 
to be found first in the minds of the witnesses, next in the verdict of the 
jury, and finally in the judgment of the court. There can be no con- 
clusion of right or wrong where there is no mental determination. This 
is the result of an intellectual process, the mind's characterization or 
classification of phenomena. The character of an act is determined 
first by the category to which it is assigned in the mind of the listener 
or the observer and finally by the settled judgment of the community. 
Thus an act pronounced good or lawful today may be declared bad or 
unlawful tomorrow, and vice versa, by reason of a change in the stand- 
ard of judgment. I t  is only by the refining process of growth that we 
are able to approach, if not reach, the ideal of absolute justice-a con- 
summation devoutly to be wished, if happily we may find it. 

A's conduct is approved or condemned by B according to B's concep- 
tion of right, and 13's conduct is approved or condemned by A according 
to A's estimate of right, the correctness of the judgment in each case 
depending, in its final analysis, upon the correctness of the standard 
by which it is made. As thus understood, justice is univcwal in its ap- 
plication, and it likewise imposes an universal obligation. I t  is as much 
a duty to see that justice is rendered to others as it is to demand it for 
one's self, and to fail in either is a questionable act. The character of 
the conduct of n man as he walks along the street is to be judged, in the 
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first instance at least, by those who observe his conduct in the street. 
I n  a very real sense, therefore, every man is his brother's keeper and is 
in duty bound to him according to the precepts of the golden rule. This 
is the basis pf the injunction: "Ye shall do no unrighteousness in judg- 
ment;  thou shalt not respect the person of the poor, nor honor the 
person of the mighty:  but in righteousness shalt thou judga thy neigh- 
hour." Ler. 19 :15. Out of the theory that tho binding estimate of the 
community or "law is the highest expression obtainable, at any given 
time, of the people's conception of the correct rule of conduct," rules of 
evidence have been evolved, all having as their one aim the discovery of 
truth, upon which just judgments may be rendered. 

As the matter complained of was extraneous to the inquiry and was 
calculated to  hur t  rather than to help appellant's cause, i t  should  ha^-e 
been excluded. The  conclusions reached by the writer of the dissenting 
opinion, which counsel read to the jury, grew out of a different fact 
situation from the one here disclosed; and, as said by Xarshall, C. J., 
in U .  S. C .  Burr,  4 Cr., 470, "Every opinion, to be correctly understood, 
ought to be considered with a view to  the case in which i t  was delivered." 
Furthermore, the opinion read was not the law of that  case, nor of this 
one. That  par t  of C. S., 203, therefore, which provides, "In jury trials 
the whole case as well of law as of fact may be argued to the jury," is 
not applicable to the instant facts. 

CLARKSOX, J., dissenting: C. S., 203, in pa r t :  "In jury trials the 
whole case as well of lam as of fact may be argued to the jury." 

The record, quoting all of it upon which a new tr ial  is awarded, is as 
follows: "During the argument of Thos. W. Ruffin, of counsel for plain- 
tiff, to the jury, he made the following statement: 'The law of North 
Carolina says that  all that  Mr.  Conn had to do when he approached 
that track was to stop, if the circumstances were such that  an ordinarily 
prudent man would stop, look and listen, and then go ahead, as he did 
in this case.' The Xorth Carolina Supreme Court in the case of Kim- 
brough v. R. R., reported in 180 N. C., a t  p. 274, and decided in  the 
year 1920, turned Mr. Allen's (speaking of defendant's attorney) theory 
down flat. I want to read here what Judge Clark said about the law. 
Jv~dgc Clark mas the great Chie f  Justice of the Supreme Court and one 
who upheld the liberties of the people. (Objection by defendant to 
plaintiff's attorney reading from opinion of Judge Clark.) The court 
then charged, 'The jury will take the law from the court, and not from 
counsel.' Counsel for defendant: We note an  exception from the read- 
ing of the dissenting opinion of Jz~dge Clark. Objection by defendant; 
overruled; defendant excepts. Talking about going out upon the track 
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he said : 'Gessler placed his hat  upon a pole and compelled the public to 
pay obeisance to it. But  neither of these are more repugnant to our 
sense of propriety and right than to require the people traveling their 
own roads to come to a full stop a t  the sight of two parallel bars of iron 
laid across the public highway, simply because the railroads, while sav- 
ing themselves the expens.e of avoiding grade crossings, art: unwilling to 
take the trouble or responsibility to give proper signals or to establish 
gates and custodians whenever needed.' That  is Judge Clark's language 
on it. I don't care how much Mr. Allen objects to  it.  I t  is my  opinion 
that  the Supreme Court of North Carolina in the case 3f XoseTe?j v. 
R. R., 197 N. C., a t  p. 628, has backed Judge Clark u p  in his statement 
that  i t  is  not your duty to stretch your necks and bowto  two iron rails. 
That  is what you say the law is. The  Supreme Court of North Carolina 
does not say that  in this Mosele?j case here. I want to rerid this. I t  is 
the last word from the Supreme Court of North Carolina on the ques- 
tion : 'If the plaintiff's view is obstructed or his hearing an  approaching 
train is prerented, and especially if this is done by the fault of the de- 
fendant (remember the defendant in this case had a litlle old shanty 
out there and that  is the reason he could not see by it--especially if 
this is done by the fault of the defendant), the company's servants fail 
to warn him of its approach (what N r .  Coon said they did here), and 
induced by this failure of duty, which had lulled him into security, he 
attempted to cross the track and is injured, having used his faculties 
as beit he could, under the circumstances (Look if you can. I f  you 
can't look, listen and you have a right to listen. H i s  Honor will charge 
you that any man driving or walking across a railroad track, having 
used his faculties as best he could by listening and lookin,?, has a right 
to expect that  the railroad is going to carry out its duty, had a right to 
assume that  the railroad mill be careful in running a t  the proper speed, 
and ringing its bell)-having used his faculties as best he could, to 
ascertain if there is any danger ahead, negligence will not be imputed to 
him, but to the company, its failure to warn him being regarded as the 
proximate cause of any injury he received.' That  case is dated 30 Octo- 
ber, 1929, just a year ago." 

This record discloses that thc learned attornev for pl:~intiff, taking 
the argument as a whole, was comparing the dissenting opinion in the 
K i m b ~ o u g h  case and showing similarity to the Xoseley case, which was 
a unanimous decision of this Court. I n  the controversy the court then 
charged: "The  jury toil1 lake fhe law from fhe court and not from 
counsel." This was a clear, well understood charge by the court below - " 

to the jury. When the court came to charge the jury the law was stated 
so accurately that  there is no question made in the main opinion that  
the court below did not charge the law applicable to the f,lcts correctly. 
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Then, again, since the decision in the Kimbrough  case, the Legisla- 
ture of Nor th  Carolina has practically said what Judge Clark said:  
Acts 1923, ch. 255, see. 1, N.  C. Code, 1927 (Michie), C. S., 2621(b) : 
"No person operating any motor vehicle upon a public road shall cross 
or attempt to cross, any railroad or interurban track intersecting the 
road a t  grade, other than a crossing a t  which there is a gate or a watch- 
man (except an  electric railway track in a city, town or village), with- 
out first bringing said motor vehicle to a full stop a t  a distance not 
exceeding fifty (50) feet from the nearest rail. S o  failure so to  stop, 
huw~ever, shall be considered contributory negligence per se i n  a n y  action 
against the  railroad or interurban company for i n j u r y  to person 01. 

property, but  the facts relating to  ~ u c h  failure to stop m,ay be considered 
wi th  the  other facts in the case in determining zcl~ather the plainf i l f  
was  guil ty  of contributory negligence." 

The failure of a motorist to  stou his automobile before crossing a - 
railroad a t  a grade crossing on a public highway, as directed by this 
section, "at a distance not exceeding fifty feet from the nearest rail," 
does not constitute contributory negligence per se in his action against 
the railroad compariy to recover damages to his car caused by a collision 
with a train standing upon the track, and where the evidence tends only 
to shorn that  the proximate cause of the plaintiff's injury was his onn  
negligence in  exceeding the speed he should have used under the cir- 
cumstances, a judgment as of nonsuit thereon should be entered on de- 
fendant's motion therrfor properly entered. It'eston v.  R. R., 194 N. C., 
210 (written for the Court by Urogden.  J . ) .  

The Noseley,  and other cases too numerous to cite, are similar to th r  
Kimbrough  case, and written since the a b o ~ e  statute was enacted. From 
the charge of the court below: "The jury will take the law from the 
court and not from counsel," a new trial granted in this case mill seri- 
ously hamper the sound discretion of the court below and tend to land 
its discretion in quick-sand. 

I think a new tr ial  granted on the record in this case is technical in 
the extreme, and contrary to the well settled principles of law, time and 
time again reiterated by the Court, viz.: "The appellant is required to 
s110w error, and he must make it appear plainly, as the presumption is  
against him." 

cox so^, J., concurring. 
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JOHN H. BOWDITCH v. FRENCH BROAD HOSPITAIL, INC. 

(Filed 27 June, 1931.) 

1. Hospitals C a-Private hospital is under duty to exercise due care in 
treatment and care of its patients. 

A hospital operated for profit is held to the duty of esercising ordinary 
(%re in the treatment and care of its patieuts, and is rl?sponsible for 
injuries resultiiig from failure to perform such duty. 

2. Same--Hospital has no duty to  obtain patient's discharge by his physi- 
cian and acts of nurse relating thkreto are beyond scope of employ- 
ment. 

Where a patient in a hospital operated for profit selects his owl1 physi- 
cian the hospital owes no duty to the piltient to obtain his discharge by 
the physician, and where there is evidence that the patient requested ;I 

nurse furnished by the hospital to find out from his physician whether 
he could go home, and if the discharge was obtained to bring him his 
bill, and that the iiurse shortly thereafter had the bill prer,ented to him, 
whereupon lie went home, causing permanent injury by his premature 
discharge: Held,  the acts of the nurse relating to obtainiug the dischnrge 
were beyond the s c o ~ e  of her employment and the hospita is not liable 
therefor. 

CIVIL ACTION, before Schenck, J., at  J anua ry  Term, 1931, of YANCEY. 
The plaintiff alleged that  on 25 July ,  1927, while working a t  a mine, 

he sustained a personal in jury  to his right hip and right leg, and that  
he was taken to  the defendant hospital for treatment; that  said hospital 
is  a private hospital, organized and operated for ga in ;  that he pro- 
cured a room and Dr.  Clark, a member of the staff of said hospital, was 
called to render treatment; that  lie remained in the hospii,al for about 
four days when "some discussion arose as to the plaintiff returning 
home. The nurse in charge was advised by the plaintiff that  he d id  
not desire to return home unless with the consent of the attending 
physician, and he was thereupon advised that  the attending physician 
would be called, and that  if he  advised the discharge of plaintiff that  
hospital bill would be presented and the plaintiff discharged. The 
plaintiff was entirely dependent upon the defendant and its agents and 
servants i n  charge for such information. That  the nurse in  charge, 
after reporting to the person in  managerial charge of the> defendant's 
hospital, soon returned with the bill for  services rendered, which was 
duly paid, and the defendant mas then and there discharged from the 
hospital of the defendant, and he returned home a distance of about 
forty-five miles to Micaville, N. C. 

The plaintiff further alleged that  as a matter of fact his leg was 
broken, and that  in riding over rough roads for a considerable distance 
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to his home the bones scraped together, causing him great pain and 
suffering, and resulting in permanent injury. 

The  defendant filed an answer denying all allegations of negligence. 
Issues of negligence, contributory negligence and damages were sub- 

mitted to the jury and answered in favor of plaintiff. The verdict 
awarded damages against the defendant i n  the sum of $4,616.67. 

The evidence tended to show that  when the plaintiff was hur t  he sent 
for Dr. Robinson, and that  said physician advised him to  go to the de- 
fendant hospital "and call for Dr .  Clark." The plaintiff arrived a t  the 
hospital between five and six o'clock and some one sent for Dr .  Clark. 
Arrangements were made by the plaintiff to secure a $35 per week 
room. 

The  narrative of events, as detailed by the plaintiff. is substantially 
as follows: They wanted to know what doctor I wanted, and I told 
them Dr .  Robinson told me to call for Dr .  Clark. . . . H e  after- 
wards came. I was suffering pretty bad and don't remember exactly, 
but he came in  an hour and a half or two hours. . . . There was a 
lady that  came up the first afternoon that  I took to be the clerk, but 
don't know who she was, except I know she was not a nurse, and she 
said:  "If you're got any valuables, I will take them to the office." So 
I had some money and my  watch and gave them to her and she took 
them out of the room. . . . Dr.  Clark came in the afternoon and 
examined me and says: "We will have to have an X-ray made of that  
right h ip  and see what kind of an  in jury  you have. I don't believe you 
have got anything but a bad sprain and a bad bruise." . . . A day 
nurse and a night nurse attended on me-one during the day and one 
during the night. I was discharged from the hospital on Thursday 
afternoon. Dr .  Clark had told me that  I had a bad sprain and bruise 
and said, "If you want to go home, I don't see why you can't do as well 
a t  home as you can here," and I said, "I am a poor man and unable 
to pay hospital expenses if I can get out of paying them." So, on 
Thursday morning I asked the nurse and said, "Did the doctor say any- 
thing about me getting off ?" She said, "He hasn't said anything to me 
about you leaving, but if the doctor says you haren't got anything but a 
bruise, don't see why you can't go." I said, "I would like to go home 
if I don't have to stay;  would like to be a t  home if I can do as well a t  
home." There wasn't anything more said about it until that afternoon 
when she came around about 1 or 2 o'clock, and I said, "Hare  you seen 
the doctor yet?" and she said, "No, sir," and I said, "I think some of my 
people will be here this afternoon and I mould like to go home," and she 
said, "I haven't seen the doctor yet-don't know whether he is going to 
be over here in the hospital or vhether he is out of town; don't know 
where he is." That  afternoon my wife and some neighbors came to see 
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me. I said to the nurse that came in with them: "Nurse, I want to go 
home this afternoon, but I am not going to lcave here without the 
doctor's-without a discharge from the doctor," and she said, '(I mill 
go and see the doctor or will call him and see if you can gel a discharge." 
She -,vent out again, and I judge this was about four or five o'clock. 
When she came back there was another lady with her. This lady had 
my pocket-book and watch and my bill, and she said, "Here is your 
money." I took the money, and said, "How much is my bill?" She 
handed me the bill and I paid it. The lady that brought my pocket-book 
and money was the same lady that took my pocket-book and money. The 
nurse said if the doctor ordered me discharged, she would have my bill 
sent up. . . . I left the hospital that ewning. After I paid my 
bill I left as quick as the boys could put me on a stretcher and carry 
me down and put me in the car. . . . On the way hoine every time 
we mould turn a curve either way it was just like a knife running 
through my hip. When my leg would creak a little, I would feel some- 
thing like a grinding-like two somethings rubbing together. . . . 
I don't remember what time we got home. . . . Dr. Robinson was 
there when we drove up, or came a few minutes later. Dr. Gibbs came 
to see me two or three b r  four days after I got home, and he gave me a 
thorough examination, and told me to go to the hospital at  Erwin, Ten- 
nessee, and I went there immediately. Dr. Stack treated me at Erwin. 
. . . My leg is about two inches short, and I can't raise it up nor 
put it on the floor without taking my hand and raising it up. 

Plaintiff further testified with respect to the facts relating to his dis- 
charge from defendant hospital as follows: After I decided to go, I 
asked the nurse to get in touch with Dr. Clark, and I !says: "I wish 
you would find Dr. Clark and see if he will let me go." 

The nurse who attended the plaintiff mas Xiss Bettie IdcGuire. She 
was a student nurse and had been in training two years and three 
months, and testified that the plaintiff told her he was going home, and 
that she tried to get in  touch with the physician but failed to do so, and 
upon reporting the information to plaintiff, he said, "he couldn't wait 
and had to go home." There was uncontradicted euidmce that the 
duties of a student nurse at the hospital were to carry out any orders 
the doctors left and to observe the hospital rulcs, and that student nurses 
had no authority to discharge patients from the hospital, and that the 
doctor in charge had sole and exclusive right and authority to discharge 
patients. 

From judgment upon the verdict the defendant appealed. 

Watson ~4 Foufs and Charles Hutchins fov plainti f ,  
Harkins, Va;n Winkle & WaTton for defendant. 
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BROODEN, J. IS a private hospital, operated for gain, liable in  dam- 
ages for the act of a nurse, who induces a patient to conclude that  his 
physician has discharged him from further treatment? 

The  plaintiff was a patient in the hospital of defendant. H e  was 
under the care and treatment of his own physician. The hospital, 
therefore, was not liable for the acts of the physician, but the hospital 
furnished a nurse who was required to obey the instructions and orders 
of the doctor. The  plaintiff, having information from the physician, 
that  his  iniuries were not serious. was anxious to return to his home. 
but was unwilling to do so unless he was discharged by the physician. 
H e  states i n  his  testimony, '(After I decided to go I asked the nurse to 
get i n  touch with Dr .  Clark." I sa id :  "I wish you would find Dr.  Clark 
and see if he will let me go." T h e  nurse, according to plaintiff's testi- 
mony, informed the patient that  if the doctor ordered him discharged, 
she would have his hospital bill sent to his room. Shortly thereafter 
the nurse returned to the room with another lady, who presented the 
hospital bill and other valuables which the plaintiff had left in the care 
of the hospital, and thereupon the plaintiff paid the bill and left the 
hospital. I t  seems that  the plaintiff did not ask the nurse upon her 
return whether she had communicated u i t h  the doctor or whether the 
doctor had consented to his discharge, but he assumed that  the physician 
had consented to his discharge by reason of the fact that  the bill was 
presented. I t  developed that  the nurse had not communicated with the 
physician and that he had not consented to the discharge. 

3 private hospital, operated for profit, is held to the duty  of ordinary 
care in the treatment and protection of patients, and is responsible for 
illjuries resulting from failure to  perform such duty. Johnson  v. Has- 
pita[, 196 N. C., 610; Yenland:  ?>. HospitaT, 199 N. C., 314. 

The liability of hospitals for the ilegligence of nurses employed or 
furnished by the hospital, is a question of law which has created widely 
divergent theories. Fo r  instance, the Court of Appeals of S e w  York, 
in the case of Schloendorf  v. Socief!g of S e z r  York  Hospi tal ,  105 N. E., 
92, in an opinion by Cardoza, J . ,  stated the doctrine in these words: 
( 'It is true, I think, of nurses, as of physicians, that, in treating a 
patient they are not acting as the servants of the hospital. The superin- 
tendent is a s e r ~ a n t  of the hospital; the assistant superilltelldent, the 
orderlies, and the other members of the administrative staff are servants 
of the hospital. Bu t  nurses are employed to carry out the orders of the 
physicians, to vhose authority they are  subject. The hospital under- 
takes to procure for the patient the services of a nurse. I t  does not 
undertake, through the agency of nurses, to render those services itself. 
The reported cases make no distinction in that  respect between the posi- 
tion of a nurse and that  of a physician." Subsequently, the same Court 
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considered the question in the case of Renouf v. New York Central R .  
Co., 173 N .  E., 218. The opinion was written by Poulw', J., who, in 
discussing the status of the nurse, says: "They are regarded as espe- 
cially equipped to render professional services to patients when called on 
to do so rather than as workmen. They are grouped with doctors and 
lawyers rather than with cooks and chambermaids. This rule of rela- 
tionship between employer and nurse is not limited in its application 
to charitable corporations, although it has often been applied to relieve 
such corporations from liability for the negligent acts of physicians and 
nurses employed by them in the treatment of patients. It rests on the 
fact that one who employs such a nurse to take care of an injured per- 
son undertakes, not to treat the employee through the agency of the 
nurse, but to procure a nurse for the special purpose for which her serv- 
ices are required. This is all that the railroad company did in this case. 
I t  procured the nurse, but it did not act through her in caring for the 
patient. She was left to act on her own respoiisibility undw the general 
direction of the physician in charge of the case. Although she was, in 
a general sense, employed by the railroad company, she w,is not its em- 
ployee. She occupied the position of an independent contractor follow- 
ing her own calling rather than that of one in the service of the em- 
ployer. The fact that she was employed by the railroad company 
rather than the hospital in no wise alters her status." Phillips v. Buf -  
falo General Hospital, 146 N .  E., 199. The Court of Louisiana takes 
the same view of the question as the Court of Appeals of Kew York. 
See Jordan v. Touro Imfirmary, 123 Southern, 720. Many authorities 
are cited to support the opinion. The courts of Alabama, Oklahoma, 
Idaho and Kentucky adopt the general theory that nurses in a hospital 
are employees and not independent contractors, and hence the hospital 
is liable to a patient who suffers injury through the negligence of the 
nurse. Norwolod Hospital v. Brown, 122 Southern, 411; Birmingham 
Baptist Hospital v. Brunton, 118 Southern, 741; Skidmore v. Okla- 
b m a  Hosp&l, 278 Pacific, 334;  Hayburst v. Boyd .Elospital, 254 
Pacific, 528; Hicks, Admr., v. Harlan Hospital, 21 S. TV. (2d),  125. 
See, also, 22 A. L. R., 341; 39 8. L. R., 1431. 

A decision, determining the merits of the case now under considera- 
tion, does not require this Court to adopt eithcr theory of liability 
applied in  the foregoing cases from other jurisdictions. 

I n  the case at bar the plaintiff selected his own phyrcian. There- 
fore, the hospital assumed no liability and was charged with no responsi- 
bility for the medical treatment of plaintiff or the time when the rela- 
tionship of patient and physician should be terminated by discharge of 
the patient. Nor was the hospital, under the circumstances, charged 
with any duty in procuring a termination of the relationship of patient 
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and physician. Hence, if no such duty was imposed upon the defendant, 
and if i t  did not assume the performance of such duty, then there is no 
negligence upon its part ,  and consequently, no liability. 

The record discloses that  the patient requested the nurse to secure for 
him certain information from his physician. Assuming that  the nurse 
negligently failed to  do so, i t  is apparent that  she was acting upon the 
request of plaintiff in a matter with which the defendant hospital was 
not concerned. I n  apt  time the defendant requested the court to charge 
the jury as follows: "The court charges you that  if you find from the 
evidence, and by its greater weight, that  the plaintiff went to the 
French Broad Hospital, and employed Dr. H. S. Clark as his surgeon, 
v h o  assumed the charge of the case, then the court charges you that  the 
relationship of physician and patient was established. And if you fur-  
ther find from the evidence, and by its greater weight, that  Miss Betty 
XcGuire was a student nurse in the French Broad Hospital and was 
assigned to  the plaintiff's case for the purpose of carrying out the orders 
and instruction of Dr. Clark i n  the treatment and care of the plaintiff, 
and that  she undertook, a t  the instance of the plaintiff, or a t  the sug- 
gestion of the plaintiff, or upon her own motion in behalf of the plain- 
tiff to procure the consent of Dr.  Clark to the plaintiff's returning home, 
that  tho court charges you that  the said Betty McGuire was the agent 
of the plaintiff, and not the agent of the defendant hospital, and that  
her act in so doing \\-as not the act of the hospital, and the hospital is 
not bound by her said act, and the defendant hospital would not be 
liable for her act, and you will answer the first issue, ((KO." 

The court declined to so instruct the jury, and the exception of the 
defendant to such refusal is error, and a new trial is awarded. 

New trial. 

G .  N. PENLAND v. HESTER WELLS A N D  HUSBAND, JOHN S. TT'EL1,S. 

(Filed 27 June, 1931.) 

1. Trusts F a-Where party has conveyed land to defeat threatened 
litigation he  is not entitled to  reconveyance from alleged trustee. 

Whew the complaint in an action by a father against his daughter 
alleges that he conveyed certain property to her by absolute conyeyance 
to be held in trust for him for the purpose of defeating certain threat- 
ened litigation which he  allege? was without merit, and prays for a re- 
conveyance of the property: Held ,  a demurrer thereto mas properly sus- 
tained, it appearine that the plaintiff was attempting to defeat the due 
administration of the law and the equitable doctrine of "clean hands" 
applying, and the law condemning, in proper cases, the tying of a parol 
trust for the benefit of the %rantor to an absolute conveyance. 
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2. Conversion B a - 4 o n l p l a i n t  held t o  s tatc  good cause of action for  
recovery of money alleged to have been converted by defendant. 

Wilere the complaint aileges that  the plaintiff gave a sum of money to 
his daughter to give to his wife and that the daughter conlerted it  to her 
own use, it  alleges a good cause of action for the recovery of the sum 
and a demurrer is properly overruled. 

3. Part ies  A a--Only personal representative may sue for  funds of de- 
ceased converted by third person. 

Where a father in his individual capacity brings an action against his 
daughter to recover certain money alleqed to have been owned by and 
in possession of his wife a t  the time of her death, a demurrer is properly 
sustained, the cause of action for the recovery of such sum being vested 
in the personal representatives of the wife alone. 

CIVIL ACTION, before MacRae,  Special Judge, a t  K o ~ e m b e r  Term, 
1930, of MACON. 

The plaintiff is the father of the feme defendant. He alleges that  
prior to 18  August, 1922, he was the owner of a tract of land which he 
conveyed to his only daughter, the defendant, Hester Wells. The  reason 
for making the conveyance is set out in the complaint as fcllows: "That, 
shortly prior to 18 August, 1922, the plaintiff received information 
which, a t  the time, he deemed to be reliable, that certain unscrupulous 
persons were threatening to procure an indictment in the Superior 
Court of Macon County against the plaintiff, falsely preferring against 
the plaintiff offenses that  he nerer committed: and likemir,e threatening 
to institute other legal proceedings against the plaintiif for alleged 
wrongs, that  he  never committed, all for the purpose of wrongfully and 
unlawfully extorting money from the plaintiff, which he did not owe 
and for which he was in no manner liable; and the plaintiff being an 
unlettered man, and unlearned in the law, and believing, in the absence 
of legal advice, that  prompt action was necc3ssary in order to defeat 
such litigation and thereby presene  his property for his own use and 
benefit, on 18  August, 1922, together with his wife, who was then living, 
executed and delivered to his  daughter, the defendant, Hester Wells, a 
deed absolute in form, therein conveying to her the lands described in 
paragraph 2 hereof in trust, for the use and benefit of the plaintiff, and 
then to be reconreyed to the plaintiff by the defendants, a t  such time 
thereafter as the plaintiff might desire and designate." 

Plaintiff further alleged that  the defendant and her husband went 
i n  possession of said lands, but that  "about four years prior to the 
institution of this action, and although the plaintiff is an old man, 
upwards of eighty years of age, and although the defendant, Hester 
Wells, is  the only daughter of plaintiff, the said defendani wilfully and 
unlawfully . . . d r o ~ e  the plaintiff from his home," etc. 
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The  plaintiff further alleged as a second cause of action, that upon 
one occasion he gave to the defendant the sum of $400 to be delivered 
by her to her mother, the wife of plaintiff, and that his said daughter, 
the defendant, Hester Wells, failed to deliver said money, but wrongfully 
and unlawfully converted the same to her own use. The plaintiff fur-  
ther alleged as a third cause of action, that  his wife a t  tlle time of her 
death had $1,060 in her possession derived from the sale of her property, 
and that  the defendants unlanfully took possession of said money. 

Upon the foregoing pleading the plaintiff asked for a decree declaring 
that he was the owner of the land described in the complaint and for 
reconreyaiice of same by the defendants, and also for judgment for 
$1,460 covering the items hereinbefore specified. 

The  defendants demurred to the complaint upon the following 
grounds : 

( a )  That  it appears fronl t h ~  complaint that  the plaintiff is attempt- 
ing to impeach his own conveyance, which he alleges was made for the 
purpose of defrauding his creditors. 

(b)  Tha t  the plaintiff has improperly united several causes of action. 
(c)  That  the plaintiff has no legal capacity to sue for the $1,060 for 

that i t  appears from the complaint that said sum mas personal prop- 
erty belonging to plaintiff's wife at tlle time of her death, and that  the 
suit is not brought by the plaintiff either as executor or as adminis- 
trator of her estate. 

Upon the hearing, the trial judge sustained the demurrer to the third 
cause of action relating to the $1,060 item, but overruled the demurrer 
as to  the reconveyance of the land and the recovery of the $400 item. 

From judgment so rendered the defendants appealed. 

Jones CE Jones and Alley CE Alley for plaintiff. 
Edwards & Leatherwood, George B. Pafton and R. D. Sisk for de- 

fendants. 

BROGDEK, J. Can a father compel his daughter to reconvey land 
conveyed by him to the daughter for the purpose of defeating threatened 
litigation and thereby preserving his property for his own use and 
benefit ? 

The  principles of law applicable to the facts have been discussed in 
many cases in this jurisdiction, notably: Pinckston v. Brown, 56 N. C., 
494; Turnw v. Eford, 58 N .  C., 106; Y o ~ l i  v. Verritt, 77 N. C., 213 
(80 N. C., 285);  Harrell 3. Wilson, 108 N .  C., 97; Bank v. Adrian, 
116 N .  C., 538; Pi~ree v. Cobb, 161 x. C., 300. See, also, h n o t a t i o n  
4 9. L. R., 144. I n  York v. Xerritt, supra, the Court said : '(Where 
both parties have united in  a transaction to defraud another, or others, 
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or the public, or the due administration of the law, or  which is against 
public policy, or contra bonos mores, the courts will not enforce it in 
favor of either party." The entire doctriw is based upon the "clean 
hands" concept of equity. The plaintiff alleges "that prompt action 
was necessary in  order to defeat such litigation and thereby preserre his 
property for  his own use and benefit." While the plaintiff denies that  
there was any merit in the threatened litigation, i t  is quite obvious that 
he mas attempting to get his fodder out of the field before the storm 
broke. 

Moreover, the law condemns, in proper cases, thc tying of a par01 
trust for the benefit of the grantor, to an absolute conveyance of prop- 
erty. Gaylord v.  Gaylord, 150 N .  C., 222; Willianzs v. XcRarkan ,  186 
S. C., 381. 

The plaintiff has stated a cause of action for the item of $400. I f  he 
gave $400 to his daughter, the defendant, to give to her mother, which 
she declined and refused to do, then she has in  her possession $400 that  
belongs to the plaintiff, and the tr ial  judge was correc, i n  overruling 
the demurrer to the $400 item. 

The ruling of the trial judge upon the $1,060 item was correct for the 
reason that if plaintiff's wife had $1,060 at  her death which had been 
wrongfully converted by a third party, then the cause of' action for the 
recovery of such property rested in  the personal representatives of 
the wife. 

The Court concludes upon the record that  the tr ial  judge should have 
sustained the demurrer to the cause of action for the reconveyance of 
the land;  overruled it upon the $400 i tem; and sustained it upon the 
$1,060 item. 

Affirmed in  part. 
Reversed in part. 

PISEHURST PEACH COJIPASY. INC..  T.. SORFOLK SOUTHERN 
RAILROAD COMPAST. 

(Filed 27 June, 1931.) 

Carriers B a-Demurrer to complaint in action for breach of contract to 
furnish cars on specified date held properly sustained. 
d contract to furnish a specified number of iced car3 on a specified 

date for shipment of peaches in interstate commerce falls within the 
provisions of the Federal Interstate Commerce Act whic1h requires only 
due diligence of the carrier to furnish the empty cars after notice, and a 
demurrer to the shipper's complaint in  nil  action to tecover danlages 
based upon the contract alone is properly sustained. C. IS., 3522. 
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PEACH Co. v. R. R. 

CIVIL ACTIOK, before McETroy, d., at  December Term, 1930, of 
MOORE. 

Plaintiff alleged that prior to August, 1926, in accordance with the 
rules of defendant, he placed an  order in  writing for four cars for the 
use of plaintiff in shipping peaches, said cars to be placed as is usual 
and customary a t  the siding a t  plaintiff's peach orchard in  West End 
for use in shipping peaches on 6 August, 1926; and said order for said 
four cars was accepted by the defendant and the plaintiff was assured 
said cars would be furnished and placed as ordered for use in shipping 
peaches on said 6 August, 1926. 

Plaintiff also alleged that  prior to 6 August, 1926, he placed an order 
in writing for five cars, to be furnished as above set out, for use in 
shipping peaches on 6 August, which said order was accepted by the 
defendant. 

Plaintiff further alleged that on 5 August, the defendant onlp fur-  
nished two cars on the four-car order and only four cars on the five-car 
order, one of which was used for  local purposes. 

Plaintiff further alleged that by reason of the failure of defendant 
to comply with the contract, he lost four carloads of peaches, of the net 
value of $1,436.17. 

The defendant filed answer alleging that the orders were placed with 
the defendant on 4 August for  refrigerator cars to be iced and furnished 
on 5 August, and that  after exercising due diligence, was able to obtain 
only three of such cars, and that  two other such cars were properly iced 
and placed on 7 August, and that  in  complying with the x~rit ten orders 
in  both instances the defendant had exercised due diligence. 

The defendant further pleaded the interstate commerce act, and also 
C. S., 3522, and alleged that  the cause of action was based upon an 
express contract to furnish cars on a specified date, and that  such con- 
tracts were invalid under the Federal Act, as all of said cars were to be 
used in  interstate commerce. 

The cause came on for hearing a t  the September Term, 1930, and the 
defendant demurred ore tenus upon the ground that the express contract 
alleged by the plaintiff was forbidden by the Federal statute. The de- 
murrer was sustained and plaintiff was allowed to amend. 

Thereafter, the plaintiff filed an  amended complaint substantially 
identical with the original complaint except in  paragraph 10 of such 
amended complaint, wherein it is alleged "that by reason of defendant's 
wrongful and negligent failure, within a reasonable time and in accord- 
ance with the order of plaintiff to provide said cars for loading and 
shipping said peaches, the plaintiff was damaged as hereinbefore set 
out, i n  the sum of $1,436.17, and said damages were caused by reason 
of the negligence or default of the said defendant, as herein set out." 
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The defendant filed an  answer to the amended complaint substan- 
tially identical with the original answer, except that  the defendant 
pleaded the former judgment sustaining the demurrer as an  estoppel. 

The cause came on for hearing again a t  the December Term, 1930, 
and the defendant again demurred ore tenus to the amended complaint 
upon the ground that the amended complaint and the original complaint 
founded the cause of action upon the violation of an express contract to 
furnish cars on a specified date. The plaintiff, having declined at the 
suggestion of the court to further amend its complaint or amended com- 
plaint, the demurrer ore tenus, interposed by the defendant was sus- 
tained and the plaintiff appealed. 

TI. E'. Seazuell, Jr., for plaintiff. 
C. L. Spence for defendant. 

BROGDEN, J. The demurrer to the original complaint was properly 
sustained. Therefore, the only question is whether the amended com- 
plaint proceeds upon the theory of common-law liability for negligence 
for failure to furnish cars, or upon damages resulting from the breach 
of an express contract to furnish specified cars at  a speciiied place on a 
specified date. 

Paragraph 10 of the amended complaint alleges thai the plaintiff 
was caused to suffer damage by reason of the wrongful and negligent 
failure of defendant to furnish cars within a reasonabl~? time and in 
accordance with the order of the plaintiff. The order c~f plaintiff, as 
set out in both the original and amended complaint, called for a specified 
number of cars, to be furnished at  a specified place on a specified date. 
I n  such cases the law has been declared in  Dauis v. Cornuell, 264 U. S., 
960, 68 Law Ed., 848, in which case the Court said:  "The transporta- 
tion service to be performed was that of common carrier u . ~ d e r  published 
tariffs; not a special service under a special contract. . . . The 
agent's promise that the cars would be available on the day named was 
introduced to establish an absolute obligation to supply the cars, not as 
evidence that  the shipper had given due notice of the time when the 
cars ~vould be needed, or as evidence that the carrier had not made rea- 
sonable efforts to supply the cars. The obligation of the common car- 
rier implied in the tariff is to use diligence to provide, upon reasonable 
notice, cars for loading at  the time desired. -1 contract to furnish cars 
on a day certain imposes a greater obligation than that  Implied in  the 
tariff. For,  under the contract, proof of due diligence would not excuse 
failure to perform. See, also, Strock 7;. Soufhern Ry.,  140 S.  E.. 470; 
IVilTiams v. S f .  Louis-San Francisco Ry .  Co., 274 S. W., 935; JlcLemore 
v.  R. R., 199 N. C., 264. 
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The plaintiff ha l ing  admitted that  the cars ordered were to be used 
in shipment of peaches in interstate commerce, i t  is therefore the 
opinion of the Court that  the Duvzs case, s u p m ,  is de t e rmina t i~e  of the 
controversy. 

Affirmed. 

PAGE TRUST CORII'SNY v. CLAUDE 8. W O L T Z  ASD \V. H. R l c S E I L L ,  JR., 
I C x ~ ~ ~ ~ ~ s  OF \V. H. M c N E I L L ,  DECEASED, ASD A. B. CA1\IERON. 

(Filed 27 June, 1931.) 

Appeal and Error E c-Case dismissed for insufficiency of record. 
Where the record purports to contain a case on appeal, but the came is 

not signed, and it does not appear that it has been berved, nncl there is 
no judgment signed by the judge, altliough it appears that he signed the 
"entries of appeal," and the record evidence is conflictilig as to  material 
dates, the appeal will be dismissed Pruztt v Il'oorl, 19!3 X C 'i\\ 

CIVIL ACTION, before Stack, b., at  February Term, 1931, of MOORE. 
On  2 June, 1927, W. H. MciYeill executed and delirered to the plain- 

tiff a promissory negotiable note for the sum of $350. The note con- 
tained the following clause: "The subscribers and endorsers hereof 
hereby agree to remain and eontinup bound therefor, no t~ i th s t and ing  
any extension or extensions of the time of payment of it,  or any par t  of 
it, and notwithstanding any failure or omission to make presentment or 
dernand for its payment or to protest it for nonpaynlent or to g i ~ e  
notice of its nonpayment or dishonor or protest, and hereby espresslg 
waive any and all presentment or  demand for its payment, a d  protest 
for its nonpayment, and any and all notice of any extension or exten- 
sions of time of payment of it, or any part of it,  or of its n o n p a p e n t  
or  dishonor or protest or any other notice whatsoever, arid further agree 
to he liable for all costs of collection." The  defendant Cameron en- 
dorsed the note before i t  was delivered to the bank. I t  appears from 
the pleadings that  the maker, W. H. hlel\Jeill, died somc tinip prior to 
24 September, 1927, leaving a last will and testament and appointing 
therein the defendants, Claude B. Woltz and JT. IT. AIcKeill, J r . ,  
executors of said will. Said executors qualified on 24 September, 1927. 
After the death of the maker the bank presented the note to said exeeu- 
tors and they endorsed their names on the hack of the note according to 
the testimony, "simply allowing the note as an  obligation of the estate." 
The  executors paid the interest once or twice, paying i t  30 July,  1928. 
The defendant Cameron was not present a t  the time the executors en- 
dorsed their names on the back of the note, and apparently knew nothing 
about it, or certainly did not consent thereto. On  8 July,  1930, this 
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I k u s ~  Co. v. WOLTZ. 

action was instituted by the Page Trust  Company, the holder of the 
note, against the executors and Cameron, the endorser. The  defendant 
Cameron filed an answer alleging that the estate of defendant, W. H. 
McNeill, the deceased maker of the note, had sufficient property to pay 
all debts, including said note, and that the plaintiff had permitted said 
property o r  a par t  thereof to be sold a t  public auction, and the pro- 
ceeds of the sale diverted and appropriated to the use and benefit of the 
beneficiaries named in  the will, without undertaking to as3ert any right 
to said funds. 

I t  was further alleged that  as the plaintiff had accepted interest on 
said note and extended the time of payment after the death of the 
maker, without notice to the defendant endorser, that  such conduct re- 
leased and discharged the endorser from all liability. The defendant 
Cameron further alleged that after the death of W.  H. McReill he went 
to see the plaintiff and its attorney, and that  plaintiff assured him that 
the estate of McNeill was sufficient and solvent and able to pay and dis- 
charge all his debts, and that  the defendant need not give himself any 
more concern about the matter. The only witness offered at the trial by 
either party was the cashier of plaintiff, who testified that  the defendant 
Cameron endorsed the note; that  no par t  of i t  had been .paid; that  the 
bank had accepted interest once or twice from the executors, and that 
the interest had been paid on the note to 30 July,  1928. The note was 
offered in eridence. Thereupon the plaintiff rested, and the defendant 
Cameron mored for judgment of nonsuit. 

I t  may be implied from the record that the trial judge entered a 
judgment as follows: "When the plaintiff rested the defendant, A. B. 
Cameron, moved for judgment as of nonsuit. The motioil is allowed as 
to the defendant, 9. B. Cameron, upon the evidence before the court, 
and i t  further appearing that  the ~ rov i s ion  in the note for the extension 
of time did not bind the defendant Cameron beyond the death of W. H. 
AfcNeill, he not assenting to the bank's contract for  the extension to the 
estate. This judgment of nonsuit is as to the defendant, A. B. Cameron 
only; there being no answer filed by the executors, judgment for the 
amount claimed by the plaintiff on the note is granted." 

S.  R. Hoyle f o ~  plaintiff. 
TIr. R. C l ~ g g  for defenda,nf.  

BROODEX, J. The record purports to contain a case on appeal, but 
the same is not signed by counsel nor by the judge; nor does i t  appear 
that it was erer served on anybody. There is no judgment in  the record 
signrd by the judge, although the record does disclose that the tr ial  
judge signed the "entries of appeal." What purports to be a judgment 
precedes the "entries of appeal." There was allegation in  the  answer 
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that the maker of the note, W. H. XcNeill,  died after 29 June,  1927, 
and tha t  his executors were duly qualified on 24 September, 1927. The 
evidence, however, discloses that  McNeill, the maker of the note, died 
in May, 1927, and therefore he was dead before the note was ever signed. 

The Court deems it inadvisable to decide an  important question up011 
the present record, and the appeal is dismissed upon the authority of 
Pruitt v. Wood, 199 N. C., 788. 

Appeal dismissed. 

J .  IT. MERRIMON, MRS. J. W. MEItRIRIOK, a s o  J .  B. M E R R I M O S  v. 
CITY O F  ASHEVILLE.  CENTRAL BANK AKD T R U S T  C O X P A S T .  
AND G .  S. HENSON,  LIQUIDATING AGENT. 

(Filed 27 June, 1931.) 

Banks and Banking H c-Individual may not bring action to recover 
bank's assets h~pothecated where liquidating agent has not refused to 
do so. 

I n  order for individu:~l depositors to maintnin an action to rerover the 
bank's assets hypothecated with a city to secure its deposit upon the 
theory that the officials of the bank were without authority to hypothe- 
cate its assets and that the city nas  given an unlawful preference, the 
individual depositors must allege and show tlie failure of tlie liquidat- 
ing agent to make demand for the return of the assets or follow the all- 
propriate remedy for their recovery, and in the absence of such allega- 
tion in the complaint a demurrer thereto is properly sustained. 

CIVIL ACTION, before XcElroy, J., at  March Term, 1931, of B r x -  
CORIBE. 

The plaintiffs brought this suit in behalf of themselves and such other 
parties as might desire to interplead, alleging that  the Central Bank 
and Trust  Company was indebted to them in the sum of $1,818, evi- 
denced by certain certificates of deposits issued to plaintiff on 6 Decem- 
ber, 1929, 8 February, 1930, and 24 October, 1930. I t  was further 
alleged that  the Central Bank and Trust  Company was closed on 20 
Bovember, 1930, and all of its assets turned over to the Corporation 
Coinmission as provided by law, and that  the defendant, G. N. Henson, 
one of the officers of the banking department, was duly appointed liqui- 
dating agent for said bank. I t  was further alleged that  the defendant, 
city of Ashzville, had on deposit i n  said bank, on the day i t  was closed, 
approximately $4,300,000. I t  was further alleged that  the officers of 
the bank had turned over to  the city of Asheville as security for said 
deposit certain collateral, consisting -of notes, bonds, stocks, etc., aggre- 
gating $6,000,000. 
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I t  was alleged that the hypothecation of such collateral to secure the 
deposit of the city of Asheville was unlawful and wrongful and consti- 
tuted a fraud on the rights of plaintiffs and other depositors of said 
bank. I t  was further alleged that  said bank had hypothecated other 
assets with out of town banks to secure loans. The plaintiffs further 
allege that they duly filed a claim in  writing against the city of Ashe- 
rille, and that  said claim has been disallowed. The relief prayed for, 
was that  the plaintiffs hare  judgment against the bank and Henson, 
liquidating agent, for the amount of the certificates of deposit, and 
that the defendant, city of Asheville, be restrained from liquidating the 
collateral held by it,  and further be required to surrender :;aid collateral 
to the liquidating agent. 

The defendants demurred to the complaint upon the ground that i t  
appeared upon the face of the complaint that  the Corporation Commis- 
sion was in charge of the assets of said bank, and that i t  alone had the 
right to insti tutean action for the recovery of the assets of the bank. 

The defendants demurred further upon the ground of misjoinder of 
parties and causes of action. 

The cause was duly heard and the demurrers of the defendants were 
sustained. 

From the foregoing judgment plaintiffs appealed. 

Robt .  R. ;llullih-in f o ~  plainf i f fs .  
Johnson,  S m a f h e r s  Le. Roll ins  for liquidating agent.  
J .  G. X e r r i m o n  for defendan f ,  city of Asheville. 

B n o c n ~ s ,  J. This suit was instituted to recover certain collateral 
which the Central Bank and Trust  Company had hypothecated with the 
defendant, city of Asheville, for the purpose of securing the deposit of 
thc city in said bank. The cause of action rests upon the theory that 
the officials of the bank had no right to hypothecate the assets thereof 
for such purposc, and furthermore, that  such hypothecation enabled the 
city to secure an  unlawful and fraudulent preference. I t  is not alleged 
that demand had been made upon the Corporation Commission to recover 
the assets of the bank, and that i t  has failed and refused to institute a 
suit or to pursue any other available remedy. Therefore, the demurrers 
were properly sustained upon authority of T m s t  Co. v. Rose, 192 
S. C., 673; R i c h m o n d  Co. v. T r u s t  Co., 195 N .  C., 545. See, also, 
Doz~glass c .  Dawson,  190 N. C., 458; W a l l  v. H o v a r d ,  1 9 +  N. C., 311; 
I n  re T r u s t  Co., 198 N. C., 783; Roscower v. Bizzell, 199 K. C., 656. 

Affirmed. 
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JOHN IT. WALKER v. EDITH MAE WALIiEI:  

(Filed 27 June, 1931.) 

1. Divorce A a-Evidence on issue of adultery held competent and suf- 
ficient to be submitted to the jury. 

In this case held:  testimony on the issue of adultery was competent and 
sufficient to be submitted to the jury in the plaintiff's action for divorce, 
the defendant introducing 110 evidence in rebuttal. 

2. Appeal and Error J d: J -Burden is on appellant to sliow prejudicial 
error. 

Error will not be presumed and the burden is on the appellant to show 
not only that error was committed in the trial below, but that the error 
was material and prejudicial. 

APPEAL by defendant from Xoore, J., and a jury, at  January  Term, 
1931, of CHEROKEE. NO error. 

This is a civil action for divorce. The issues submitted to the jury 
and their answers thereto, were as follo~vs: 

"1. Were the plaintiff and defendant married as allcged in the com- 
plaint ? Answer : Yes. 

2. H a s  the plaintiff been a resident of the State of 9 o r t h  Carolina 
for two years next preceding the bringing of this action? Answer: Yes. 

3. Has  the defendant, since said marriage committed adultery with 
some one unknown to plaintiff, as alleged the complaint ? &swer: 
Yes. 

4. I s  the plaintiff the injured par ty?  h s w e r  : Yes." 

Hill cC. Gray and Xoody & Xoody for plaintiff. 
J .  D. Illallonee and D. Witherspoon for defendant. 

CLARKSON, J. This action was before this Court on demurrer, 
Walker v. Walil-e~, 198 N. C., 826. The demurrer was overruled in the 
court below and on appeal to this Court t41e judgment was affirmed. 

We have read the record carefully, and the able briefs of the parties 
to this action. The allegations of the complaint of plaintiff set forth 
several alleged causes of action against the defendant for divorce abso- 
lute. The record discloses that  a t  the coiiclusion of plaintiff's evidence : 
"The court sustains the motion as to all causes, except as to the cause 
of adultery, and signed the judgment sustaining the motion as to all of 
such causes." The court below sustaining the defendant's motion elimi- 
nated many matters set forth in  the complaint. The only material issue 
left for the jury to determine was that of defendant's adultcry since her 
marriage with plaintiff. From the view me take of the evidence on this 
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record is, as i t  were, sewer filth, and we see no good that would come by 
the recital of the evidence and setting forth the law applicable to the 
facts. W e  think the evidence was competent on the question of adultery 
and sufficient to be submitted to the jury. Plaintiff's charge against de- 
fendant was adultery, if the evidence of so serious a charge was not true, 
the defendant had the opportunity to refute it. Whether the charge was 
true or not, the falsity of i t  was peculiarly within defendant's knowl- 
edge. The fact that  she did not refute the damaging charge made by 
plaintiff, i t  may be that this was a silent admission of the charge made 
against her. 

I n  Hudsom v. Jordan, 108 N .  C., a t  p. 13, the party's failure to testify 
was regarded as a "pregnant circumstance." Powell v. St,-ickTand, 163 
N.  C., at  p. 402; I n  re Hinton, 180 N.  C., a t  p. 213. 

The defendant has had her day in  court. She took her chances with 
the jury without offering evidence, and lost. The case narrows itself 
principally to a question of fact. The jury has found the issue against 
her. Appellate courts do not set aside verdicts and judgments for tech- 
nical or harmless error. I t  must appear that the error complained of 
was material and prejudicial, amounting to a denial of some substantial 
right, and we cannot say this on the present record. Error  will not 
be presumed; i t  must plainly appear. The question for the jury to 
determine was one of fact of which defendant was fully informed, if 
the evidence was not true defendant failed to deny i t  on the trial, yet she 
had the opportunity. I n  the judgment below we find 

N o  error. 

C. E. WRIGHT v. BEhfIS LUMBER COJlPANY A N D  L. TV. WILSON. 

(Filed 27 June, 1931.) 

Removal of Causes C +Petition for removal on ground of fraudulent 
joinder and separable controversy held properly refused in this cam. 

Where a petition and bond are filed by a nonresident defendant to 
remove a cause from the State to the Federal Court on the ground of 
alleged fraudulent joinder of the resident defendant to defeat the juris- 
diction of the Federal Court, the allegations of the complair~t of a breach 
of duty by each of the defendants to the plaintiff proximately causing 
the injury is sufficient to retain the cause in the State cour:. 

APPEAL by defendant, Bemis Lumber Company, from Moore, J., at  
February Term, 1931, of HAYWOOD. Affirmed. 

Jones & Ward for plaintiff. 
R. L. PhilJips for defendant, Bemis Lumber Company. 
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CLARKSOK, J. This is a n  action brought by plaintiff against defend- 
ants to  recover damages. Gir ing  the complaint a liberal construction, 
i t  is  an  action for actionable negligence against both defendants as joint 
tort-feasors. I t  alleges a duty  owed by both defendants to plaintiff, the 
nonperformance of which duty  i t  is  alleged was the proximate cause of 
in jury  to plaintiff. The  Bemis Lumber Company, a nonresident corpora- 
tion defendant, duly filed its petition and bond for removal of the 
action to the District Court of the United States for the Western Dis- 
trict of Nor th  Carolina, for trial, on the ground of fraudulent joinder 
of L. W. Wilson, a resident defendant. The  court below made an order 
refusing the petition of Bemis Lumber Company for removal. Crisp v. 
Fibre Co., 193 N. C., 7 7 ;  Hurt v. Mfg. Co., 198 N .  C., 1; Tron  u .  Refin- 
ing Co., 199 N. C., 816. From the record, serious questions may arise 
on the trial, which we do not now consider. The  case is not before us 
on demurrer. We pass alone on the petition of the Bemis Lumber Com- 
pany for  removal to the Federal Court, as that  is the only question pre- 
sented. Huntley v. Express Co., 191 N .  C., 696. The judgment below is 

Affirmed. 

STATE v. HERMAN CASEY. 

(Filed 27 June, 1931.) 

1. Criminal Law L +Upon appeal in criminal cases the Supreme Court 
may review only matters of law or legal inference. 

Upon appeal in a criminal case the Supreme Court has jurisdiction to 
review only matters of law or legal inference. Article I V ,  section S. 

2. Criminal Law I j-Upon a motion to dismiss only the evidence favor- 
able to the State will be considered. 

Upon a motion to dismiss a criminal action only the evidence favorable 
to the State will be considered, and the motion is properly denied if 
there is any sufficient evidence upon the whole record of the defendant's 
guilt. 

3. Criminal Law I h-Competency, admissibility and sufficiency of evi- 
dence is for court, weight and credibility is for jury. 

The competency, admissibility and sufficiency of the evidence is for 
the court to determine, and the weight and credibility is for the jury. 

4. Homicide B -Testimony in this case held competent as tending to 
show motive, malice, premeditation and deliberation. 

Where in a prosecution for murder there is evidence that the defendant 
was engaged in cutting and hauling lumber on the land of another, and 
that the company for 1%-hich the deceased worked stopped payment of iL 

check given the defendant for certain lumber on account of a dispute as 
to the ownership of the timber, that the defendant had been told that the 
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deceased was responsible therefor, and that the defendant had shot the 
deceased and taken n sum of money from his person and then put the 
body in the deceased's car and burned them: Held,  testimony of threats 
made by the defendant to the effect that he was going to get his money 
one may or another, is competent under the eridence in this case as  tend- 
ing to show motive, malice, premeditation and deliberation although the 
threats were not directed specifically against the deceased. 

Criminal Lam G i-Testimony t h a t  pistol found i n  defendant 's room 
had been recently fired held competent under  facts  of th i s  case. 

Where there is evidence in a prosecution for murder that  the defendant 
shot the deceased twice with a pistol, poured gasoline on his body and 
his car and set fire thereto. that  the defendant then returned to the 
house where he was boarding, and bathed and changed hits shirt, which 
had blood on it ,  and that a pistol was found in the room of the house 
nhere he had been, and that two bullets had been fired therefrom, and the 
pistol is identified as  the one which was in defendant's pos'session: Held, 
testimony of witnesses, one of whom had run paper through the barrel in 
the presence of the others, that  the pistol had been recently fired is 
competent, when taken in connection with other evidence in the case, as  a 
circumstance to be considered by the jury, the probativo force being for 
their determination. 

Homicide G a-Evidence held sufficient t o  be submitted t o  t h e  jury in  
this case. 

Where there is eridence that the defendant in a prosecution for mur- 
der held a grudge on account of the stopping of payment on a check given 
him in payment of certain lumber, that  he had been informed that the 
deceased was responsible therefor; that he was seen near the place of 
the crime a t  or about the time of its commission; that  a pistol in his pos- 
session had been recently fired, with testimony of an eye witness that 
the defendant had shot the deceased and then taken a sum of money 
from his person and burned his body, and that a key belonging to the 
defendant had been found a t  the swne of the crime, together with tracks 
of a tire simiIar to those upon the defendant's truck, with other incrimi- 
nating evidence, is h e l d :  sufficient to be submitted to the jury and to stis- 
tain n verdict of murder in the first degree. 

Homicide H c-Where there is  no evidence of manslaughter t h e  failure 
t o  charge t h e  jury i n  regard thereto is  not error. 

Where there is sufficient evidence in a prosecution for murder to justify 
a charge on the aspect of manslaughter it  is error for the trial court to 
fail to do so, but in this case the record failed to disclose any evidence of 
manslaughter and the failure of the trial court to instruct the jury in 
regard thereto was not error. 

Criminal Law I g-Charge fully covering aspect of alibi relied on  held 
not  prejudicial fo r  fai lure  t o  use  specific word "alibi." 

Where the charge of the court fully states the contentions of the de- 
fendant that  he was not a t  the scene of the crime at  the time of its 
commission, and that he was not guilty of the uffense charged, the in- 
structions will not be held for prejudicial error  on the defendant's ex- 
ception because of the failure to use the specific word "alibi" in regard 
thereto. 
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9. Criminal Law G ,j-Testimony of accon~plice, if believed by jury, is 
sufficient for conviction. 

I11 this case there was no evidence that the State's witness accoin- 
panying the defendant at the time of tlie coinmission of the criine  as 
an accomplice, and no request for instructions was ruade in regard to his 
testimony, but the unsupported evidence of an accon~plice, if believet1 by 
the jury, is sufficient to convict. 
Criminal Law L c: J d-Appeal to the Supreme Court stays all pro- 
ceedings in lower court and motions before it thereafter are coram non 
judice. 

The effect of an appeal is to stay all proceediugs in the lower court 
pending the disposition of the appeal, and where, after appeal bond has 
been given, the defendant makes motions before the Superior Court judge 
for a mistrial for prejudice of jurors and for a nelv trial for ne17lj dis- 
covered evidence, the inotions are corc~m  on jttdice. C'. S., 4G4.  

APPEAL by defendalit frorn U ~ r i n ,  J. ,  aiid a jury, at September 
Special Term, 1930, of LEKOIR. Ko error. 

The clef~iidant, Herman Cascy, was tried upou a bill of inc l ic t~i le~~t  
charging liim with niurder in the first degree of James C. Causey. A 
verdict of guilty of murder ill the first degree on the bill of ilidictrnei~t 
mas returned by the jury, and the defendant was thereupon sentenced 
by the court below to death by electrocution. 

Tlic rvidsnce was to tlie effect that  Janies ('. Causey n-as from Suf-  
folk, Va., but was living in Goldsboro, IT. C'., prior to 3 July ,  1930, aiid 
x i s  norking for the Atlas Plywood Corporation. I t  had bought out the 
Utility Mariufacturiiig C'ompaiiy, and he was ill charge of the loggiug 
operations ill the woods. Causey drove a Hudson coach, beloilging to 
the company. The defendant ('asey k l~cw Causcy and nllo lie was 
 ork king for. Defeiidalit Casey was liauliiig some hogslieail stal-e timber 
during the summer of 1930, shortly bcfore 3 July ,  1930, off the l m d  
of one John  H. Sutton. There was a controrersy betneeli Suttori and 
the Utility Manufacturing Company (then owned by tlie Atlns I'lywcod 
Corporation, located at Goldsboro, AT. C.), over who owned the land the 
timber was cut off of. Some of this timber was sold by defendant Casey 
to Goldsboro Lumber Compai~y,  at Darer, K. C., some tlirec or four 
11-eeks before 3 July,  five arid three-fourths cords amounting to some 
$28.75. The  Goldsboro Lumber Company was notified by oue E. IT. 
Graham, an  officer of the Atlas Ply~vood Corporation, to stop payme~lt ,  
which was done. Defendant Casey, as testified to by one Blandford, 
connected with the Goldsboro Lumber Company, oil 3 July,  the day it is 
alleged Causey mas killed about eleven-thirty or one-thirty, was tryilig 
to get the money, claiming i t  was coming to him and that lie umderstood 
bond had been executed for the timber. He told John  Bryant, n h o  
he was hauling lumber for, on the morning of 3 July,  having de l i~e red  
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some timber to the Goldsboro Lumber Company at Dover, N. C., where 
defendant left him about eleven o'clock, that he got balled up with the 
Goldsboro Lumber Company about $35.00. 

E. H. Graham testified, in part:  That he knew defendant Casey. 
"The latter part of May or first of June. He  came ovel. there to see 
about some money that had been withheld at  Goldsboro Lumber Com- 
pany. H e  did make a statement in reference to it. Q. What was i t ?  
(Defendant objects unless it refers to Mr. Causey.) H e  said 'I am 
going to hare my money, somebody is going to pay me. (Defendant 
objects to answer and asks that it be stricken out; overruled; defendant 
excepts.) I did refuse to pay him the money and did not permit him 
to be paid. I was manager. The money that I am talking about mas 
to be paid at Dorer. The lit'igation was between Utility Manufacturing 
Company and Mr. Sutton, about the timber. . . . [ don't know 
whether Mr. Casey knew Mr. Causey or not. As I recall it, I told Mr. 
Casey that Mr. Causey had charge of the logging operations." 

Luby Underwood, testified, in part:  "While we were hauling from 
Mr. John H .  Sutton's place Mr. Casey had to stop hauling. There 
came a man down from Goldsboro. Mr. Casey was with me at the time. 
Mr. Casey was with me and we were coming down in wclods riding in 
the truck together. I t  was in June. (Defendant objects to this; over- 
ruled, and the defendant excepts.) We come on down the woods with 
a load and he was going to Dover to get some chewing tobacco and he 
got out on the road and a car was standing there, over there to the left 
at the bridge and the man got out of his car and asked if he was Mr. 
Casey and X r .  Casey said, yes, and he wanted to know of Mr. Casey 
where he was getting his timber from. (Defendant objects and excepts 
to above testimony; overruled; exception.) This gentleman asked him 
who he was buying his timber from and Mr. Casey told him from Mr. 
John H .  Sutton, and he wanted to know how much he had gotten out 
of there and Mr. Casey told him he did not know. (Defendant objects 
and excepts to above; overruled; exception.) The gentleman in the 
car, the car was from Goldsboro, but I could not swear nhere the man 
was from, he said to Mr. Casey, 'Don't get any more timber out of 
that piece of woods down there and not to cut any more out of there.' 
He  pulled out some map and begun to show Mr. Casey about the map, 
and Mr. Casey stopped and did not get any more out of there and he 
quit and moved over to Mr. Tilgham's tract of land. (Defendant objects 
and excepts; overruled, and exception.) This man was driving a large 
car, I don't know the name of it. . . . That night we come to town 
and he paid us but not all. His talk was that this man clwed him this 
money at Goldsboro where he went to see, and the way he talked, said 
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'the G- d- son of a bitch, he was going down there, said wherever 
he met this G-- d---- son of a bitch, wherever he met him he was 
going down with him.' (Defendant objects and excepts to above tcsti- 
mony ; overruled ; exception.)" 

Peter Brown testified, in p a r t :  "The next week we worked at the 
John  H. Sutton place, still working for Mr.  Casey sawing stave timber. 
Something happened while we were working there that  stopped us 
working on the John  H. Sutton place on Fr iday night of that  same 
week. Q. Did Mr.  Casey tell you why you stopped working there? 
(Defendant objects in apt  time to all this line of testimony; overruled; 
defendant excepts.) A. Mr. Casey told me the next week that  they 
objected to him cutting and liauling any more of that timber out of 
there. The  next week we worked on Mr. Pete Tilgham's place, cutting 
stave timber. . . . A. H c  said Fr iday when he left that  hc had to 
go to Dover, that  somebody was going to pay him his money. (Defend- 
ant  moves to strike out this evidence; overruled; defendant excepts.) 
. . . On Monday he stated that  he would rather be laying flat of 
his back in the sunshine with his toes bound together than for anybody 
to beat him out of his  labor. (Defendant moves to strike out above; 
denied, and defendant excepts.)" 

John  Anthony Brown testified, in pa r t :  "He said he went to Golds- 
boro Monday to get our money. On Monday he carried us to the woods 
and put us to work and told me he was going to Goldsboro to get the 
money. (Defendant objects; overruled, and exception to the abore.) 
H e  came back that night and paid us off across the street yonder and 
told us he borrowed the money from the company a t  Dover. H e  told 
us about his money being stopped. H e  told me on the way going to 
Greene County 'You just as well be dead with my toes turned up to 
the sun as  to be working and can't get our labor.' (Defendant objects; 
orerruled ; exception.)" 

Thurman Morris testified, in pa r t :  "I t  was this summer. . . . 
Q. Did you hear Herman Casey make any statement in reference to ally 
money that was held up, whether he had been to get his money? (De- 
fendant objects; overruled; defendant excepts.) I went down there one 
afternoon and I heard him say a fellow in Dover owed him some money 
and he went for it and could not get it, and he said 'Damn if he did 
not aim to have it on some terms.' (Defendant objects; overruled and 
exception.)" 

C. S .  Cornwell, testified, in pa r t :  "Yes, I know Mr. J. C. Causey, had 
knovn him about 15  years. I last saw him on the morning of 3 J u l y ;  
i t  was about 10 o'clock that  he left the office. I do know that  he had 
business a t  what is known as Caswell Camp, near Kinston, on that  
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day. When he left tlie office he was driving a Hudson coach. Yes, I 
h a w  sc.eii the car that  was burned and I know of my own personal 
knowledge that  the burned car was the car that  was t l r i ~ e n  by Mr. 
C n u s e ~  on that day. The  car belonged to the company." 

Henry  West testified, in p a r t :  "I l i ~ e  about a mile and a half from 
~vhcre  tlie car was burned, out towards Kelly's Mill. I knew Mr.  Causey 
nlieii I saw him, and I saw him on 3 J u l y ;  a t  the time I saw him 
1icl was going in the direction of mhere the car was bupned. H e  was 
driving a Hudson c a r ;  it  was about 11 :30. I saw smolre in the directioil 
of wlicre the burned car was found about 12 o'clock that  day, but 
I could not say whether it was that  car burning that I ciaw the smoke 
from, or not. There was no other fire around there that  day I know of." 

Decatur Sobles testified, in p a r t :  ''I knew Mr. J. C. C'ausey when I 
saw liini, had kno~vn him since November. I saw him on Thursday, 
8 July, he passed my house driving a Hudson coach, going towards 
Oak Bridge, around toward Route S o .  10 from m y  house; he  was 
goiiig toward the scene of the accident when I saw him, toward where 
the car was found burned, As near as  I could guess a t  it  I would say 
it was between 11 :00 and 11 :30. I never looked a t  the clock to see 
thc exact time. I had just gone to the house from topping some tobacco, 
and 1 later saw the smoke from the fire. I think it was about half an 
hour after I saw Mr. Causey pass before I saw the smoke. That  is just 
guessing. Eight around 1 2  o'clock is as near as I can get a t  it  that  I sav 
tlie smoke. . . . Was present on the 4th mhere the car was burned. 
. . . The  front of the car was about 20 or 25 feet from this little 
road that crossed the tram road. I saw some bushes right side of the 
~ a r  it looked like it had been beaten out with a brush or something 
of that sort. That  was on the left of the car next to the Neuse road and 
on the side away from tlie t ram road, west approximately from the 
car." 

J e r ry  Sutton testified, in p a r t :  "I was a t  home on 3 July.  I worked 
ill the tobacco patch, about 50 steps of the road, was about 50 yards 
of the road when Mr. Causey passed by. I knew Mr.  Causey. I t  was 
about 11 :20 or 11 :30 when Mr. Causey passed; he was drir ing what 
looked to be a Hudson coach, but I could not swear as to the make 
of the car. I t  looked like the same car he had been driving since he 
had been coming down there. When he passed he  was running 35 or 40 
miles an hour. I t  is a pretty good road by my house, a t  that  time they 
had just drug the road and had piled a lot of loose dir t  in the middle 
of the road and i t  was dry  and i t  was pretty tough a t  that  time." 

Milton Wood testified, in pa r t :  That  on 3 July,  he was staying with 
his mother near For t  Barnwell. "I got u p  with Mr.  Herman Casey 
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a t  Sam Smith's house. I was a t  Sam Smith's house and Mr. Casey 
came along and I waved him down and asked him how his truck drove 
and asked him how about getting a job with him, and he said he did 
not know, to come with him and he would let me know later. . . . 
After he turned off on this road lie drove dowi  a mile or more dou11 to 
a little by road, after a while he  came to a little small piece of ~ ~ o o d s .  
and I asked him where he was going, and lie said he was going donm 
through the islands. After a little while he got to a railroad, and I 
looked u p  ahead of me just before we got to the railroad and saw this 
big car coming. Mr. Casey drove up to the foot of the railroad arid 
stoppod his truck and got on the ground and by that  time Mr.  Causr~y 
in the car ahead of us had stopped his car. The railroad was bctweeu 
them and Mr.  Causey could riot pass this truck. Mr. Casey was already 
on the ground, and he walked around on the right-hand side of Mr. 
Causey's car, and Mr. Casey reached in his pocket and got a black look- 
ing pistol froni his pocket. I could not swear as to tlic pistol (shons 
witness pistol). This looks like the pistol. I remember this little piecc 
here on tlie side of it. H e  had it about this close to my face (indi- 
cating). Mr .  Casey took his pistol out and shot Mr.  Causey txvice and 
Mr. Causey's head fell backwards, and after lie was dead he  come back 
to the truck where I mas and he told me if I told it he would kill me 
if I n a s  the last one on God's earth, and I told him I ~vould not tell it ,  
and he  put his pistol back in his pocket and went back to the car and 
opened the car and got Mr. Causey around the shoulders and dragged 
him on the ground and got dolvn kinder on his knees and scarchetl all 
his pockets arid pulled some money out of his right-hand pants pocket; 
I dorl't know how much money he got;  I saw nloncy sticking out of the 
edge of his hand, i t  was paper money. H e  pulled hiin out the right-hall(l 
side of the car. At that  place it is little fine old dead looking graqs 
along down where he pulled him out. I t  was right oil the cdge of tlie 
road, right at tlie edge of the car. After he pulled him out and searched 
him and got what he n-anted off of him, he took him up in Eiii arm. 
and after two or three lungcs he got him back in the car. He got him ill 
the hack seat, hut TI-hat position he  laid him in the back spat I could 
not see; he got in the car and backed it off in the ~ o o i l s  a d  come back 
to the car and got a pint bottle and he goes behind the car anil t h i i  
comes to the right-hand side of the car and raises the hood up, and 
when he gets up  he has a pint bottle of gas and he opens the door of tlie 
car and pours over half of the gas on Mr. Causey and strikes a match 
to him and the fire blazes u p  arid the rest of tlie gas he poured 011 the 
car and struck a matrh to tha t ;  arid lie came back to the car and got 
u p  in the truck and drove back down the road. H e  came off nhere this 
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other road comes in. H e  started to turn  around but his mind changed 
and he never turned around, and he  went dovln to Jasper Tyree's filling 
station and asked for gas but he did not have any gas, and then he drove 
off on dow~i  by the oak bridge and after he gets to a little road that  
turns off from the highway after you cross the  bridge he  turned around 
aiid comes back the same way he went before except a!3 he got right 
to the car instead of turning off this little piece of woods road hc went 
around another road. When he went across the oak bridge and turned 
around and came back he went right back in by Jasper Tyree's filling 
station, the same way he came out. H e  passed the same little road he 
came out of from the car, he went up  that  road a half mile or more, 
then he turned off to the left and came back into this old road lying out 
field, and turned back in by this car, and stopped and broke a little 
s w e t  g u n  bush and put out some fire around the car. . . . We 
went down the Greenville highway and turned off to the left or1 a dir t  
road and went 5 or 6 miles, and he came to where he had his washing 
done, and lie got out and went u p  on the porch. . . . H e  asked 
me to draw him some water in a tub, and I drawed about half a tub 
full and he kept talking about he was so cold he did not -hink he could 
take a bath. I hope him carry the water in the t in tub in the room, and 
whe~i  he come out from his bath he had on a clean shirt. H e  never 
changcd anything else that  I know of. . . . Then he drove on out 
by the Grcenville fork and he stopped a t  the filling stat on and called 
me over behind a Whippet car and tells me 'Look here, don't think 
this will be the last time. I will see you, I will see you sooner or later, 
if you ever tell it you will never tell anything else'; and I told him I 
would ~ i o t  tell it, and he told me what to tell if they got me u p  on the 
stand. H e  said, 'You get up  there and tell that we come through those 
woods and s a y  this car burning and that the top had fallen in and 
that we got out of the truck and looked at the car and saw the gas 
tank had not bursted and went on.' H e  said 'you better stick to that 
a i d  you better not tell anything else.' . . . The detective also told 
me if I Ii110ved anything to tell the truth about it. I was guarded 
while ill jail here because I told the truth on the man ;  I knowed his 
brothers would get me. Yes, sir, the first statement I made about this 
thing was that  Mr. Casey did not have anything to do with the killing 
and the statement that  I made to those men in the jail in Wilson was 
that Mr. Casey did not hare  anything to do with it. . . . I think 
it was pretty close to 1 :30 or 2 o'clock when we got there. I have not 
said he set the car afire a t  11 :30 o'clock. I have heard what the other 
witnesses said about it.  A colored man said he  saw the smoke about 
11 :30. Yes, sir, all the witnesses c.xcept me have said the smoke was 
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between 11 :30 and 12 o'clock. . . . I could not say for certain 
v-hether tliere was any blood on Mr. Casey's sh i r t ;  I think there was. 
I can't renieniber every word I testified to before. I don't know whether 
tliere was any blood or not. I f  I am not mistaken I said there might 
be some on his left-hand sleeve, right along here (indicating), between 
elbow and shoulder. That  is all the blood I remember seeing on Mr. 
Casey. Ycs, sir, I say Mr.  Casey took his pistol and shot Mr. Causey 
tn-ice and dragged him out of the car and placed him 011 the grouud 
m d  put hini back without ally assistance and did not get a drop of 
blood on him except the little spot on one of his sleeves. I am ninetee11 
years old or somewhere thereabout, I don't know when niy birthday is. 
. . . Xone of the officers or anybody has ever told me to tell anything 
but the truth about this matter. . . . The  day I went around this 
route that 31r. Casey and I took they carried me around there twice. 
. . . S o  one forced nie to follow the route I did. The  last I remem- 
her looking at my watch that  day was when we come out down there to 
Mr. Tyree's filling station, and it was 12 o'clock by my watch. That  
was thc first time and not after we went back in tliere. N y  watch was 
not keepil~g good time and I would be about an hour or more out of 
time. I had had it about six months and it was a dollar watch." 

J a p  Honitler testified, in part  : That  he arid a party were fishing. 
H c  saw two colored men wlio asked the way to tlie r irer  road. These 
colored peoplc had no guns. Two reports of a gun were heard in the 
direction of Decatur Nobles', he liretl about thrce-fourths of a r i d e  
from where tlic car n-as burned, this report was heard betncen 10 and 
12  o'clock. 

Numerous vit~iesses testified that they saw Casey ill a Chevrolet 
truck with Milto11 Wood. Afterwards identified and adniittccl by all to 
be 31ilton Wood, going ton ards the burned car, be tvee~i  11  3 0  and 1 2  30 ,  
or about 1 2  o'clock. That  about that time thev saw the smolie a t  the 
place where the car was found bunled the next morni~ig.  Some of tlie 
defendant's nitr~esses put  it about 1 :00 to 1 :30 after the car was burned, 
that they saw defendant and Wood in the Chevrolet truck. 

R. T .  Jarman,  working for the funeral directors, testifird, ill p a r t :  
"I got to the scene of the burned car about 10:30 or fifteen minutes to 
11 o'clock on 4 July.  Mr.  Milburn Kobles and Mr. Leo Tilgham welit 
with me. Yes, sir, I saw the defendant, Herman Casey a t  tlie sccne of 
the burned car. I heard him make the statement there as I was on the 
illside of tlie car a t  work and he was on the outside talking to Jasper 
Tyree and some more people; I didn't notice particularly who they were. 
H e  said he came through there the day before, I1 and 1 2  o'clock and 
saw the car burning and that he got out and went around aud looked 
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a t  the gas tank of the  car and saw that  it had not bursted and that  he 
said 'Come oil boys and let's go.' H e  did not call any names as to who 
he was talking to. H e  also said that  when he saw the car or when he 
was leaving it one that  he said 'there was a good car that  somebody was 
burning up to get insurance.' " 

The identity of the remains of Causey and the car was undisputed. 
R. 11. Leath, testified, "I have the title to the car. The  motor number 

is  620319 and the serial number 886499. I have checked ihose numbers 
with the numbers appearing on the car and they are  the s,tme." 

R. L. Woodard, J r . ,  who roomed with Causey in Goldsboro, and had 
an engagemerit with him, last saw him alive a t  7:20 a m . ,  Causey did 
not keep his engagement and Woodard went to look for him. H e  testi- 
fied, in p a r t :  "I did not find Mr.  Causey on lily trip. Left there and 
came out on the Kew Bern highway back to I h s t o n  and from Kinston 
to Goldsboro ; a r r i ~ e d  a t  Goldsboro 3 minutes to 6 o'clock. I came down 
here after the car was burned and learned that  I had passed near where 
tlie car was found on 3 July,  when I was looking for Mr. Causey. I 
have not seen Mr. Causey since that  morning of 3 July.  (Counsel liarids 
witness key rings, keys which have been identified by w~tness  Ja rman  
as having been found in the burned car.) Witness identifies key rings 
and other personal effects as having been found in the var as articles 
belonging to Mr.  J. C. Causey, deceased. There is an  inscription on the 
inside of the band ring as follo~vs, 'If. C. C. to J. C. C., 27 December, 
1900.' Thaf is the date of his wedding. . . . I was present in 
Suffolk, Va., a t  Mr. Causey's funeral and was present a t  the burial ;  his 
family, widow and children mere present." 

S. C. Cornwell, testified as above, and also testified : T h e n  I saw 
the car it had the appearance of having beeii backed off of the woods 
path, just a cut short and backed off in the woods to tlie best of my 
recollection about 8 feet or 10 feet from the path. The  car was badly 
burned up. Yes, I noticed that  a right good little area ha'3 been burned 
over there; I would say a half acre or possibly more. When I saw the 
car I noticed that  the right hood of the engine was r,*ised and the 
gas line to the carburetor mas disconnected. The right-hand hood eyer 

the engine, the side the carburetor was on was open." 
Gus Simmoiis testified, in part  : '(We t h r ~ e  got there about 9 o'clock 

tlie  lest morning, when we got there the cross-ties were burniilg, but 
there was 110 burning around the car at all. . . . I t  looked like 
around the car there had beeii some fire fighting around the car there 
liest to the dirt road. . . . There were some little green pine tops 
laying around there looked like someone had been fighting fire, that is 
all I saw.)' 
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J .  T .  Dunii, testified, in p a r t :  "I knew Mr. J. C. Causey, had known 
him 1-1 or 15  years. I had worked with him around 12 years. I n a s  
working with hiin on 3 July.  On  3 July,  I was in  Goldsboro, the Xtlaq 
Plywood Company plant is in Goldsboro. Caswell Camp is the logging 
ramp tha t  belongs to the company, and it is out from Kinston, the mill 
itself is ill Goldsboro. I was in Goldsboro on Thursday. My  attention 
was first called to the fact that  there mas a car burned in  the neighbor- 
hood of Caswell Camp around 11 or 11 :15 on 4 July,  Fr iday morning. 
I went to tlie scene of the burned ca r ;  when I got there the coroner's 
jury was there, a good bunch of men were there. . . . I was there 
when the Bey was found sometlling like three or four feet in front of 
the burlied c a r ;  Mr. Turner picked the key u p ;  saw him about the time 
he picked it u p ;  it looked like a switch key to a n  automobile; X r .  
Turner gave the key to Mr. T .  G. Sutton, deputy sheriff; it  had not 
been through a fire." 

Mrs. B. W. Beddard testified, in p a r t ;  speaking of the defendant 
Case?: "He stayed a t  my  home a few days, boarded there. H e  went 
there on the last day of June,  1930, and rented a room from me. H e  
took his meals there for some days. At the time he was there he was 
trucking, hauling logs. Yes, I recall seeing him on 3 July,  on Thursday. 
I san him that  morning about 6 :30 o'clock and fixed breakfast for him 
and he ate. 1 also fixed dinner for llinl that  day but he did not come 
for it. I don't know where he  was of my ow11 kllowledge at that  time. 
H e  spent the night of 2 Ju ly  a t  my house but not the  night of 8 July,  
and he did not take supper that  night at my house." 

Pau l  Huffman testified, in p a r t :  "I know tlle roads leading from 
the Doxer road down into where this car was burned. I v a s  in that 
cornrnuiiity on 3 July.  I was working 011 the road from Mr. Geo. West'. 
to Caswell b- Jakc  West's; I think it is kno~vn as tlie British road. 
There is another road that  runs parallel n i t h  that road down to the 
river called the Nouse road. I know the defendant, Herman Casey, 
when I see him. I saw him on 3 July,  right at Jake  West's ya rd ;  
therr n a s  not room enough for us to pass each other and he pulled up 
in Jake  West's yard for me to go by. That  is about a quarter of a mile 
from George West's. Mr. Casey was going toward Caswell; that  is the 
general direction of where the car was burned, but not on tlle same 
road. H e  was traveliiig in a Chevrolet truck. I t  was about SO minutes 
to 12 o'clock. . . . At the time I saw Mr. Casey there was somebody 
n i t h  liim, but I did not notice who he mas; I mas sorter in a right and 
I just noticed the driver and spoke to him. . . . While we were 
dolvn there working Mr. Casey came back off of that  road, I should 
say lie m s  gone a little better than one hour, but not over an hour 
and a quarter." 
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Mrs. J. C. Coward testified, in p a r t :  "I have seen Mr. Herman Casey, 
have known him when I see him, about one year. I saw him on 3 July.  
I was sitting a t  my door and I saw him and a young man on a log 
truck going down toward Mr. Kobles'. I know where the car was burned, 
i t  is between my  house and Mr.  Nobles. At  the time I iiam the truck 
i t  was going in the direction the car was burned. When I saw the truck 
go on i t  was a few minutes after 11 o'clock, and I saw him when he come 
back. This same young man was with him when he came back but I did 
not know who the youug man was. When I saw Mr.  Casey coming back 
i t  was between 1 2  and 1 o'clock." 

J. C. Coward testified, in p a r t :  "I saw him 011 Thursday, 3 J u l y ;  I 
was cropping tobacco; hardly a mile from my home. I got home right 
after the bell rung for 12 o'clock. When I saw Mr.  Casey he was coming 
from the way the car was burned, going toward KO. 10 highway. I was 
not home that day before 12 o'clock. At  the time I saw Mr. Casey I 
judge it to be around one o'clock, somewhere thereabout. I t  mas some- 
where between 1 2  and 1 :30, we are supposed to get one aucl a half hours 
a t  dinner;  I could not say just the time; There was a young mall with 
Mr. Casey a t  the time but I don't know who lie was. I have seen the 
young man since then u p  here a t  the coroner's inquest a l ~ d  it was Mr. 
Milton Wood that I saw with him on that  day." 

C. C. Beard testified, in p a r t :  "I saw another key picked u p  in front 
of the car about three or four feet from the front of the Hudson car, 
where it was burned. The Hudson was backed out from the little road 
that  comes out from the river road out in the moods, I guess about 10 
feet from the little road that  crosses the railroad, and this key was found 
between the automobile and the river road. Mr. J. W. Turner found 
that  key. I saw him pick i t  up. H e  gave it to Mr. G. T .  Futton, deputy 
sheriff. I saw Herman Casey comc up there and stayed I reckon 10 
minutes and went away and while he was gone the ke,y was found. 
Mr. Casey came back in 10 or 15  minutes and asked if they had found 
a key and they told him they had and Mr. Sutton gave him the key 
I think. I f  he made any statement about the key I diu ~ i o t  hear it. 
I heard Mr. Casey tell Mr. E r a n s  that  he  came u p  there about 1 2  
o'clock 3 July .  Mr.  Evans asked him in what conditioli the car waq 
in when he got there and he  told him it was on fire but that  the fire 
had not reached the gas tank, and that  he said to the fellow who was 
with him that  'We had better get away, the tank has not exploded 
yet and we had better leave,' and that  they hurried on off. That  
conversation was after the key was found. . . . I jaw a jar ill 
the woods out there. I think it mas a half-gallon j a r ;  I doil't know 
what was in it, I did not go to it. I don't know who has the jar. 
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I don't remember who picked i t  up. I remember i t  being picked up. 
I saw i t  lying out under those bushes. . . . Mr. Casey said he lost 
it  (the key), and he came back looking for i t ;  I know he inquired about 
it. The  best I remember when he was shown the key he said it was 
his key. Seems like he said he lost his key while walking around there 
and did not discover i t  until he got back to his truck. I t h i i ~ k  the key 
was handed back to him. I t  was a perfectly bright key. X r .  Cascy 
took the key and went on to his truck and went off. H e  said he  felt 
i n  his pocket and discovered a hole in his pocket and had lost his 
key out of his  pocket." 

Jasper Tyree testified, in pa r t :  "I don't know exactly what time we 
got there, between 9 3 0  and 10 o'clock though. Wheii I got there I 
saw the burned body in the car and the car was burned up. Mr.  Garner 
had riot entered the burned car when I first saw it. F rom the waist up  
of the body what was left of the body was in the corner of the back 
seat with the face down. Mr.  Garner turned the body oyer while I 
was there. The  right-hand side of the hood of the car was raised and 
the pipe that  goes from the vacuum tauk to the carburetor was discow 
nected and a pair  of pliers were 011 the running board. . . . I also 
saw tlie f ru i t  jar that  has been referred to ;  it was laying about 10 
steps off to  the lrft,  back of the car. I picked it up. I t  had the odor of 
gas in it, it  was a half-gallon jar. . . . Herman Casey came there 
right after Mr. Garner left. When I first saw him he walked right 
u p  behind me, myself arid Robert Guzzins were sitting doan.  Mr. Casey 
walked up there arid said, 'Well i t  is burned up, aint it' and he said, 
'1 was at this car yesterday right around 1 2  o'clock.' -It that time none 
of tlie officers had come. Mr.  Casey said he walked to the side of the 
car and looked a t  the gas tank in the back and saw it had not bursted 
and that  he said to Wood, 'Let's go, that  tank will go up' and that  he 
got in his car and left ;  and then he later repeated the same story and 
stated that  he told Wood that he thought soniebotly had burned the car 
for insurance. . . . Pret ty  sooil he came back up. ,It that  time 
nobody had found a key on the ground. Mr. Casey walked up side of mr  
and Mr.  Turner was standing next to him, and N r .  Turner stooped 
down and picked up this key, and Turner said (Here is a key,' aud he 
handed it over to Mr.  Guy Sutton, and Casey was standing there and 
said it was his key, and Mr.  Sutton handed it to him. Mr. Turner 
picked the key u p  in the path, sorter in front of the car. *It that 
time Mr. Cascy had not been over where the key was found while I was 
there. EIe did not go in front of the car a t  any time until Mr.  Turner 
found the key and he walked up and said it was his key; mhen Mr. 
Sutton gave him the key he took i t  and put i t  in his pocket and he 
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oiily stayed there a short time then. . . . I asked Mr.  Casey to let 
rile ride with him and he said all right. That  was some distance from 
Seuse  road. I went with him to his car where he was parked out on 
Seuse  road, he and I both got in the truck. H e  did noi, use the key 
that X r .  Sutton gave him to start  his  car ;  the key was in the switch 
when he got in the truck. H e  did not take the key out of his pocket after 
he left the scene of the fire that day. I rode back to my filling station 
with him. On  the way back Mr. Casey would not talk. I came on down 
the road about three-quarters of a mile and got up  with H:erman John- 
son a i d  I asked Herman Johnsoil what kind of truck did he see going 
through that  woods pa th ;  Mr.  Casey was present, and he said (Johnson) 
said that  he saw a car the day before that go through his field with two 
white men in it, but that  he could not recognize who they were. I don't 
remember what Mr.  Casey said, he said something but 1- don't recall 
what. Mr .  Casey mas mighty nervous, he was sitting thwe under the 
steering wheel just in this shape (indicating). After me drove off I kept 
watching Mr. Casey; he would not talk to me. Mr.  Casey was in a 
nervous condition; he was not a normal m a n ;  he was nervous and 
trembling. H e  made 3 different movements in his car and kept cutting 
his eye around at me. H e  did not get u p ;  I kept my eye on him, watch- 
ing him. The ficld Herman Johnson was talking about was back over to 
where the car was burned." 

W. C. Dunbar testified, in p a r t :  "Got to the car the morning of 4 
July,  12 minutes to 9 o'clock. The  car was sitting face to the path, 
about 10 feet from the path to the front of the car. I t  was 30 steps 
from the railroad to the car, 1 6  steps from the car to vhere  the car 
stopped and backed back and out back in  thrre. The  car was burned 
up, a total loss. . . . The ground was burned all around the car 
and had been whipped out around the car and the fire had turned and 
gone off side of the track, and during the morning the railroad ties 
had caught and were burning when I got there. There was no fire about 
the car when I got there. . . . Will  Fowler first saw the pistol 
that has  been sho\vn here. T h e  pistol was seven steps or 2 1  feet froin 
the right-hand front door of the automobile, laying in t h ~  wheel track 
and a large diamond tread t ire had been over it and i t  was wrapped 
u p  in the sand. The pistol was toward the railroad from the car. Mr. 
Garner picked the pistol up. I would not let any one bother it until Mr.  
Garner came and I showed it to hiin and he picked it up. . . . I 
don't recall anybody stating there in the presence of officlers or news- 
paper men that  it was Mr. Causey's pistol. I was there when the pistol 
was picked up. I don't know that N r .  Causey carried a pistol in his 
car. The  little gun he used to carry with him in Virginill was a little 
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blue steel gun, not ail automatic. . . . Mr. Causey was in the back 
seat of the car. The fire extinguisher mas laying kinder under his  side, 
wider the back seat. The fire extinguisher was attached to his car the 
afterriooii before; it was on the right-l~aiid side under the front pa r t ;  
I mentioned something to him about it that  he had a fire exti~iguislier 
ill there, and he told me hc had it put in there the day before. . . . 
I noticed the hood of tlle burned car, the hood on the right-hand side 
was up  and left back when I got there. I noticed the gas line from the 
vacuum tank to the carburetor had been broken off, or was not con- 
nected. This  truck track that had been along there the tread looked 
to be n h a t  they call a dianiond tread. I f  I am not mistaken, the car 
track and the truck track were the same tread, only tlle truck tracks 
were larger than the automobilr. . . . I sent a couple of men around 
there to look about the surroundings and they found a half-gallon jar, it  
n a s  2.5 steps from the side of the automobile laying betneen two pines. 
I t  had the odor of gas in it." 

S. B. Evaiis testified, in pa r t :  "I observed the tread and approximate! 
size of the track. I hal-e seen Mr. Casey's truck since that time. We got 
his truck about 12 rniles from here. The  tires on his truck are the dia- 
mond heavy tread Goodyear, exactly similar to the tracks we had tracked 
out. Two of his tires are worn and the other two are practically new, 
and this ground was soft and it made a perfect impression. The  road that  
goes through from thr  Keuse road, this woods path that goes by uhere  
the car n a s  bu r~~e t l ,  there was siglis uhere tlie truck had backed practi- 
cally across the road off' of ail incline, you could see the impression just 
as clear as a car could make. . . . I also observed tracks of the. 
burned car. When I got tlwre most of thesf tracks had been put out, 
but thcre was a smaller tread tire altogether from the truck track, but 
i t  was also a tlianloild tread, only one track n a s  larger than tlie other. 
You could ser n h r r r  that car was out in the soft dir t  hackiiig in the 
\\oods off of this little by-road. I would say the burned car n a s  10 
or I d  feet from tlic road, the front elid of the car, \ la\  not over 10 
feet from the side road. I t  \!as hacked off in about a 45 d ~ g r e e  aiigle 
toward the road. . . . W11e11 I was ta lk i i~g to Mr.  Cascy at the 
scriie of the fire on 4 Ju ly  he n a s  w r y  nervous, it  was noticeable. 
. . . Mr.  Caseg said he lived in Greene County a t  Nrs.  Bradley's. I 
later went to the Bradley home, I think it was on 9 or 11 July,  I am not 
positive vhich day. I found this pistol that  has been sho~v11 here ill 
court at the Bradley home. (Shows witness pistol.) This is the pistol 
I got a t  the Bradley home. MTlml I found the pistol two chambers of 
rhe pistol 11ad been freshly fired. (Defendant objects to witness testify- 
i ~ ig  as to the coildition of the pistol; overruled and defenclant excepts.) 
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There were some loaded cartridges in the pistol. Two of the chambers 
had been recently fired, fresh powder burns (witness indicates by use of 
pistol the freshly fired chambers). I took a piece of paper in the 
presence of Mr.  Garner, the coroner, arid run through t'ie barrel and 
i t  sho~ved fresh powder, damp, showirig that it had been freshly fired." 

T.  G. Sutton testified, in part, in corroboration, and statcd what Wood 
said about defendant Casey killing Causey, in substance what Wood 
stated in his testimony. "After Wood finished making that statement 
somebody asked Casey if he  had anything to say and Casey said, 'NO, 
I guess he told i t  about right.' . . . I took Wood around this route 
that  he said he and Casey went that  Thursday; we made two or three 
trips. . . . Wefol lowedtheroute thathepointedout .  . . . H e  
showed us about where both cars stopped and where he picked the marl 
up  a i d  told us how he picked him u p  and put him back in the car and 
set the car afire." 

F. -1. Garner, coroner of Lenoir County, testified, in p a r t :  Got to 
the burned car about 9 :00 or 9 :30, 4 July.  "1 first looked in  the car to 
see what was in  there. There was par t  of a person in there, the back 
bone, skull and bony parts were there. I t  was on the back seat of the 
car in the left-hand corner, face down. The head and shoulders were on 
the back springs, tlie head was u p  in the left-hand corner, looked like i t  
was maslied down in there and the other part  of the bcdy was d o w ~  
between where the frames of seat were. Everything about the car that  
would burn was burned. The right-hand hood of the car was raised and 
the gas line mas disconnected. The wheels of the car were burned and 
the gas tank flat on the ground. 1 examined the glass hangers that  run 
tlie glass up  aiid down and the front ones were down and rear ones were 
up. I examined further and found some car tracks, a s m d l  one practi- 
cally the size the Hudson car would make and a larger track. The small 
tire tracks looked to be Goodyear heavy tread tires, I hire some just 
like thcni. The  other was a diamond tread, larger than  the other. The  
Hudsoii tire had uot crossed the railroad, looked like i t  drove up to the 
railroad, withill four or fire feet and then backed back, and in backing 
back the wheels kinder wobbled, was the reason you could see the 
tread so and in some places the big tire treads had passed over 
the other track. . . , The  first thing I found there was this 25 
automatic pistol. I found that  in about 15  feet to the right in front of 
the car. Mr.  Dunbar pointed the pistol out to  me, it mas partly covered 
by dirt a part  of the barrel was sticking out. . . . At Bradley's 
there is a room that  comes out eren with the edge of the front  porch 
on the right. W e  got this out of the right-hand room in a dresser 
drawer. Wood stated to us that Casey went in the right-hand room 
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when he went there. That  is the same room we found the pistol in. 1 
examined the pistol. Q. Did you make any test with the pistol, and if so, 
what?  (Defendant objects; overruled; exception.) A. I examined it and 
there were three or four cartridges ill there that  had been snapped 011 

and two of the chambers showed that  it had recently been fired. The  
barrel showed that  i t  had been recently shot. I rail a piece of paper 
through the barrel and got freshly burned powder on it. (Defendant 
objects; objection overruled; defendant excepts to ansaer.)  . . . 
Two empty cartridges that  fitted this 26 automatic were foulid 011 the 
ground. Some were found i11 the car that  showed they had exploded 
from the heat of the car. There were no empty cartridges in this 25 
pistol. I picked up an  empty cartridge u p  near the railroad. Seal .  
the railroad on the side of the railroad showed there had been a good 
deal of stamping there, that  was in that  condition when I got there. 
There was evidence where there had been some walking around near 
the railroad; I uould not say whether walking or scuffling it showed 
tracks there. . . . Q. I ask you if it was riot stated to you there on 
the scene that  this was Mr.  Causey's pistol? A. Mr.  Dullbar stated 
that he thought it was Mr. Causeg's pistol." 

Causey weighed 168 pounds. 
The  defendant, Herman Casey, denied that he killed James C. Causey. 

Denied all the material allegations of the State, and testified, in p a r t :  
"I h a r e  never made ally threats against Mr.  Causey or against any oil(. 
employed by the Atlas Plywood Company, or any other Lumber Com- 
pany. I have nerer owned a pistol and did not ha re  a pistol with me 
on 3 July.  I did not see a pistol out where the burned car was 011 

Friday, 4 Ju ly .  I hare  never carried a pistol and haye never shot a 
pistol in my life. . . . I did not fight the fire out around the ca r ;  
I did not attempt to put out any fire. . . . There was not any blood 
on my shirt when I went over to the Bradleys' that  Thursday. . . . 
Mr. Graham did not tell me anythi~ig  about Mr. Causep being in charge 
of the logging operations. I have seen Mr. Causey three times; I san 
him a t  Wallace sereral years ago off a t  a distance, 15 or 1 6  years ago. 
I saw hiin in hTeuse River low grounds in February, but I did not speak 
to him and the day I was in Goldsboro I saw him pass the office. Those 
are the only three times I hare  ever seen him in my life." The defend- 
ant further testified: "I left the river road. I thcn went to the Green- 
rille fork and bought fire gallons of gas; from there I went over in 
Greene County to Mr. Lery Bradley's house. I stayed a t  Mr.  Bradky7s  
sometimes when I did not have any work to do. I would go there and 
stay a week, his folks had been doing my washing and they had some 
of my clothes there. . . . I got to Levy Bradley's house and took 
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a bath and put on clean clothes. . . . I imagine we got to Mrs. 
Bradley's about 2 :30. I had not eaten any dinner. . . . I ate din- 
uer a t  Mrs. Bradley's. . . . I went to the Bradley's once or twice 
a month. I spent the night there on Sunday night before 3 July." 

Wm. Lang, a witness for defendant, who was in jail with Wood, testi- 
fied, i n  pa r t :  "Then I went to sleep and ahout 1 2  o'clock I woke u p  
and Wood was lying there smoking a cigarette and I got up  and lit me 
one and I said 'Boy did you burn that man u p ? '  and he said 'No' but 
that  fellow Casey did it, he said he was sitting on the truck and after 
lie shot h im twice then he backed his car back in  the woods and drawed 
gas out of the car and poured it on him and set him on fire and that 
he come back to the truck and said 'I am good will to kill you,' and 
that  he begged him not to kill him. Then oil Fr iday night there came 
two gentlcmen over to the jail and on Saturday morning Mr. Barnes 
put rile across the cell to the window whew I could gct air  and mx 
window and Wood's both come out so we could see and talk to each 
other. Wood told me 'I have been lying on that man.' H e  said 'When 
nie and Casey came through that  woods that  car was burning up.' Be- 
fore Wood said that  I asked him when his tr ial  was coming off and he 
said Tuesday of next week. Then he said 'I have been lying on Casey, 
he  did not kill that  man and burn him u p ;  when me and Casey came 
through that  woods that car was burning.' " 

There was other testimony offered to contradict Wood. Four  witnesses 
testified that  the general reputation of Herman Casey wiis bad. Three 
persons testified to the general reputation of Milton Wood as being good. 
Fifteen witnesses testified to the general reputation of the defendant, 
Herman Casey, as being good and four testified to the general reputa- 
tion of Milton Wood as  being bad. 

Ruffin Carr  testified, in p a r t :  "I live in Greene Countj .  I have seen 
the pistol that  was shown here in court a t  a distance. (Shows witness 
gun.) This  is my  gun. The last time I saw this gun was the first or 
second Sunday in ,Ipril, Mrs. Mollie Bradley came to my house to bor- 
row it,  said somebody mas stealing her chickens, and I lei; her halye my 
pistol. I t  had .32-long cartridges in i t  when I loaned it to her. There 
were four old cartridges and two new ones in the gun. I would not 
say whether any of them had been snapped or not, but the gun would 
snap. I had fired the gun on Wednesday night before I let her have i t ;  
I shot a dog in the house." 

The defendant made numerous exceptions and assignments of error. 
The  contentions of the defendant will be considered in the opinion, and 
other necessary facts. 
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Attorney-General Rrummitt and Assisfant d ftorney-General S a s h  f o ~  
the State. 

S'haw d Jones for defendanf. 

CLARKS~S,  J. The record coritaiiis 236 pages. I t  took a week to t ry  
the case and seven counsel for the State and defendant argued the case 
to the jury. I n  so important a case, inro l r i r~g life and death, we hare  
set forth the evidence at leugth. The  eridence was direct, the testimony 
of Miltor1 Wood and circumstantial eridence was sufficiei~t to be sub- 
mitted to the jury. Our province is alone to determine-"The Supreme 
Court shall h a r e  jurisdiction to review, upon appeal, ally decision of 
the courts below, upon any matter of la\\- or legal inferellee," etc. Art .  
IT, sec. 8, Const. of N. C. 

I n  S. e. Laztrence, 196 N. C., at  p. 564, it is writ ten:  " 'An exception 
to a motion to dismiss in a criminal action taken after the close of the  
State's evidenc~, and renewed by defendant after the introduction of his  
on11 eridwce,  does not confine the appeal to the State's eridence alone, 
and a comiction will be sustaiiled under the second exceptioil if there 
is any eriderlce oil the whole record of the defendant's guilt.' 8. c. 
Burp, ante, a t  p. 166. See S. I ! .  Curlson, 171 N. C., 818; S .  v. SignLon, 
190 IV. C., 684. The evider~ce favorable alone to the State is corisidered- 
defendant's eriderice is discarded. 8. c. Gfley,  126 N. C., 997. The  
eon~pctcncy, adn~issibility and sufficiency of eridence is for the court 
to determine, the weight, effect and credibility is for the jury. S .  c. 
ITtl<ly, supra;  S. r .  BlacXlcelder, IS2 K. C., 899." 

The  first contention of defendant is in regard to the adn~issioll of 
certaiu evidellce, orer defendant's objection, of the testimony of severaI 
nit~iesses conceniiiig statements which the defeiidarit is  alleged to ha re  
nlade shortly prior to the date of the alleged homicide, arid riorie of 
nhicll it is contended were ill anywise directed toward the tieceased, 
Jaincs C. Causey. This eridence was offered by the State for the pur- 
1)ose of slioliil~g motive, malicc, prenleditatioli and deliberation. 

"I t  is lierer iiidispellsable to a coiirictio~i that  a motire for thc con]- 
missio~i of tllc crime should appear. But when the State, as ill this 
case, lias to rely up011 c i r c u n ~ s t a ~ ~ t i a l  evidence to establish the guilt of 
the tlcfciidant, it  is riot on!y competelit, but often very important, in 
strrngthening the eridence for the prosecution, to sliow a motive for 
rommitting the crime." S'. 7 ' .  Green, 92 N. C., a t  p. 782; 8. T. Sfraf ford,  
149 1\'. C., 483; S. 2 % .  TT7i2Xins, 138 S. C., 603; 8. T. Luzcrence, 196 
X. C., a t  p. 565. 

It is true that the threats were not in so many words made by de- 
fendant Casey against the dead man Causcy, but circumstantial. What 
is  the setting? The defendant Casey mas hauling some hogshead stave 
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timber, shortly before the homicide, off the land of one Jo ' in H. Sutton. 
The  company, Atlas Plywood Corporation, contended the l m d  the  timber 
was hauled off of belonged to i t  and not Sutton. Some four weeks before 
3 July,  the day Causey and the car were burlied, Casey sold some of the 
timber to the Goldsboro Lumber Company a t  Dover, N. (2., amounting 
to some $28.75. The  Atlas Plywood Corporation stopped payment. 
This embarpassed Casey ill paying those working for him. On  the day 
of the alleged homicide he was trying to get the money f r s m  the Golds- 
boro Lumber Coinpany, claiming a bond had been exe~x ted  for the 
timber. About 1 June,  after the Goldsboro Lumber Corrpany stopped 
payment on account of notice given it by tho Atlas Plywood Corpora- 
tion, claimiiig the timber belonged to it, defendant Cmey saw one 
Grahaiu, mauager of the company, and he refused to permit Casey to be 
paid, a i d  Casey said "I am going to have my money, somt?body is going 
to pay me." Casey mas told at the time that  Causey had charge of the 
logging operations. I n  J u n e  Casey was hauling a load lo Dover in  a 
truck from Sutton's place, a car was stancling a t  the brtdge, the man 
was driving a, large car and got out of the car and asked if he was Mr.  
Casey and where he was getting his timber from. Casey lold him from 
Mr. John  H. Sutton's. The  car was from Goldsboro and he  showed 
Casey a map. "Don't get any more timber out of that  piece of woods 
down there a i ~ d  do not cut any more out of there." Casey then moved 
over to the Tilgham tract of land. "That night we came to  town, 
he paid us but not all." Casey's talk was that  T h i s  man owed him 
this money a t  Goldsboro where he went to see, and the way he talked 
said the G-- d- son of a bitch, he was going down there, said 
wherever he met this G- d-- son of a bitch, he was going down 
with him." Several witnesses testified shortly before 3 J u l y  that  he 
said substautially "That he  would rather be laying flat of his  back 
in the sunshine with his toes bound together than for anybody to beat 
him out of his labor." Another witness testified that  Casey said "Damn 
if he did not aim to have i t  on some terms.'' 

Taking all the statements, we think i t  was some evidenc3e to go to the 
jury. These vivid expressions indicated that  defendant was harboring 
a grudge against those who had stopped payment of the $28.75 worth 
of timber gotten from the John H. Sutton place and also stopping him 
from hauling any more. 

Henry  West, who lived about a mile and a half from where the car 
was burned, saw Causey on 3 Ju ly  driving a Hudson car about 11:30 
o'clock, going in the direction of where the car was burned. H e  saw 
smoke in the direction about 12 :00 o'clock of where the car was burned. 
"When I saw the car it had the appearance of having been backed 
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off of the woods path, just a cut short and backed off in the moods to 
the best of my recollection about S feet or 10 feet from the path. The  
car was badly burned up. Yes, I noticed that a right good little area 
had been burned over tliere; I mould say a half acre or possibly more. 
Wliei~ 1 saw the car I noticed that  the right hood of the engine was 
raised a i ~ d  tlie gas l i i ~ e  to the carburetor was discoi~uected. The right- 
hand hood over the engine, the side the carburetor was on was open. 

James C. Causey, oil Thursday, 3 July,  passed Decatur Xobles' house 
driviug a Hudson coach, betneeii 11 :00 and 11 :30, going towartls Oak 
Brldg?, the scene of the place v here lie and the car were found burned. 
About half hour after Causey passed ill the car Xobles saw the smoke 
about 12:00 o'clock. J e r ry  Sutton saw Causey driving the Hudson 
coach, the same car he had bee11 drivilig since lie liad been cornii~g down 
tliere. This was about 11 :do or 11 3 0  when Causey passed. 

The  testimoi~y of numerous witnesses was to the effect that the tie- 
felidailt Casey liad a grudge and had made threats against the man ill 
the Atlas Plywood Corporation n h o  v a s  respoi~sible for stopping the 
Goldsboro Lumber Company a t  Dover, 3. C., from payi~ig  hiin the 
$28.73 and stoppiug him froni getting any more timber off the Suttou 
place. Cirnllam had toltl C'asey that Causey had charge of the logging 
operations. What happened is now told by AIilton Wood: "I got up  
vit l i  defendant ('asey a t  Sam Smith's house. . . . After he turned 
off' 011 thit road he drore do~iw a mile or more down to a little by road, 
after a while lie came to a little sniall piece of moods, and 1 asked him 
nlicre lie was going, and he said he was going down through the islands. 
After a littlc vhi le  lle got to a railroad, and I looked up ahead of me 
just beforc n.c got to the railroad and saw this big car corning. Mr.  
Casey drove u p  to the foot of the railroad arid stopped his truck and 
got oil the g r o u ~ ~ d  and by that  time, Mr. Causey ill the car ahead of us 
hati stopped his car. The  railroad was between them and N r .  Causey 
could not pass this truck. Mr. Casey was already on tlie ground, and 
lie walked around on the right-hand side of X r .  Causey's car, and Mr. 
Causey ant1 Mr. Casey had not said a word, and Mr.  Casey reached ill 
his pocket and got a black looking pistol froni his pocket. I could not 
swear as to the pistol. (Shows witness pistol.) This looks like the 
pistol. I remember this little place here on the side of it. H e  had it 
about this close to my face (indicating). Mr. Casey took his pistol out 
and  hot Mr. Causey twice and Mr. Causey's head fell backwards, and 
after  he was dead he (Casey) come back to tlie truck where I was and 
11c told rne if I told it he would kill mc if I was the last one on God's 
earth, and I toltl him I would not tell it, and he put his pistol back in 
liis pockrt and went back to the car and opcned the car and got X r .  
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Causey around the shoulders and dragged him on the ground and got 
tlo~vn kinder on his knees and searched all his pockets and pulled some 
money out of his right-hand pants pocket; I don't know how much 
money he got;  I saw money sticking out the edge of his h a d ,  it was 
paper money. H e  pulled him out the right-hand side of the car. At that 
place it is little fine old dead looking grass along down where he pulled 
him out. I t  was right on thc edgcl of the road, right a t  the edge of 
tlie car. -1fter he pulled him out and searched him antl got what he 
wantcd off of him, he took him u p  in his arms and after two or three 
lunges lie got him back in the car. H e  got him in the ~ a c k  seat, but 
what position he laid him in the back seat I could not see,  he got in the 
car and backed it off in the woods and come back to the car and got 
a pint bottle and he goes back behind the car and then comes to tlie 
right-hand side of the car and raises the hood up, and when he gets 
up  hc has a pint bottle of gas and he opens the door of the car and 
poured over half of the gas on X r .  Causey and strikes a match to hiill 
and the fire blazes u p  and the rest of the gas he pourcld on tlie car 
nnd struck a match to tha t ;  and he came back to the czr and got up  
in the truck and drove back down the road. . . . Latcmr Casey came 
beck, stopped and broke a little sweet gum bush and put out some 
fire around the car." 

These threats to show motive, malice, premc.ditation antl deliberation, 
were admissible ill e~-idence-the probative force was for 'he jury. 
",I threat to kill or injure someone, not definitely designated, is ad- 

liiissible in evidence, when other facts adduced g i ~ e  individuation to it 
so that as it is generally held, the jury may infer that  they were against 
tleceavd; but there is authority requiring it to appear tcl a reasonable 
certainty that  defendant directed the threat against decea;3ed, and hold- 
ing, if the evidence leaves that matter in doubt, tha t  the doubt must be 
rcsol~ed in defendant's f a lo r  and the threat excluded," etc. 30 C. J., 
part  see. 417, a t  p. 190. Sec. 418: "Threats made by defendant against 
a class to which deceased belonged, and prima facie referable to de- 
ceased, although his naine is not mentionecl, are admiqsible against 
defendant. Thus  threats against policemen, pcrsons of a c x ~ a i n  natioii- 
ality, the inembers of the family, or any person visiting a certain womaii, 
are admissible, vhere  deceased was a member of the class referred to." 
S. 1;. Wishon,  198 S. C., 762. 

The  second contention of defendant is in rc.gard to the admission of 
certain evidence over defendant's objection, offered by the State, con- 
cerning the condition of the pistol found by the officers a t  Bradley's 
home, in Greene County, in the room in which the defendant Casey 
took a bath. We must get the setting again, and see how far  Wood's 
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testimony is corroborated. Milton Wood testified that defendant Casey 
"Took his pistol out and shot N r .  Causey twice.') A fisherman had 
heard two shots in the direction of the burned car, the time betwern 
10 o'clock and 12 o'clock on 3 July.  S o w  let us consider how f a r  the 
testimony of Wood is corroborated by the evidence of others: (1 )  The 
two shots heard by the fisherman as above indicated. ( 2 )  The  truck 
Casey was in stopped just before it got to the railroad, and the big ear 
Causey was in  stopped on the other side of the railroad. They could 
riot nass each other. Witnesses testified to the tracks of the two cars 
indicating this. Casey got out of the truck and walked around on the 
right-hand side of Causey's car, reached in his pocket and got a black 
looking pistol from his pocket. Wood identified i t :  "I remember this 
little piece here on the side of it." Casey had had the pistol close to 
Wood's face. Casey shot Causey in the head twice and his head fell 
backward, and Casey then came to the truck and threatened Wood. 
Casey put the pistol back in his pocket. Wood described how Casey 
took Causey out of the car and put him back. Perhaps the mysterious 
pistol found near the burned car mas Causey's and fell out of his pocket 
when Casey took him out of the car and searched him and dragged him. 
Casey "got in the car and backed i t  off into the woods." The tracks of 
the car backed was shown on the ground and testified to by all the wit- 
nesses, thus corroborating Wood. ( 3 )  Casey got a pint bottle and then 
went behind Causey's car and then went "to the right-hand side of the 
car and raised the hood up" gets "a pint bottle of gas," which he poured 
one-half on Causev and the rest on the car, strikes a match and-sets i t  
afire. The  testimony of Jasper Tyree and other mitnesses was to the 
effect that the right-hand side of the hood of the car was raised and the 
pipe that  goes from the vacuum tank to thr  carburetor was disconnrcted 
and a pair of pliers were on the running board. (4)  Casey leaves the 
scene of the burning car, but comes back to the burning car "stopped 
and broke a little sweet gum bush and put out some fire around the 
car." Decatur Nobles testified: He was present the morning of 4 Ju ly  
a t  the burned car. "I saw some bushes right side of the car ;  i t  looked 
like it had been beaten out with a brushvor something of that sort." 
Other mitnesses testified to the same effect. No doubt the testimony of 
witnesses as to the time Casey was seen can be reconciled as he was a t  
the car twice. Casey himself told numerous witnesses and Jasper Tyree, 
the morning of 4 July,  when they were a t  the car '(I was a t  this car 
yesterday right around 1 2  o'clock." (5)  One Turner  picked up a key in 
the path, sort of in front of the car where Casey had not been that morn- 
ing. Casey walked u p  and said i t  was his key. Casey said it was his 
truck key and he had dropped it out of his pocket that  had a hole in it. 
Jasper Tyree asked Casey to let him ride in the truck with him when 
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Casey was leaving the morning of 4 July.  Tyree testified that he did 
not use the key that was found to start his truck. "The key was in the 
switch when he  got to the truck. H e  did hot take the key out of his 
pocket after  he left the scene of the fire that day." Tyree rode back to 
his filling station with him. Tyree testified "Mr. Casey was i n  a ner- 
vous condition; he was not a normal man ;  he was nervcus and trem- 
bling." 

Casey was boarding at Mrs. Beddard's; stayed there the night of 
2 July,  and on the morning of 3 Ju ly  she fixed breakfast for him. She 
expected him back and fixed dinner for him, but he  did not come for it.  
Nor did he spend the night of 3 Ju ly  there. H e  went to the Bradley's 
and ate there. Wood testified that Casey "did not get a drop of blood 
on him except a little spot on one of his sleeves." Wood and Casey, 
according to Wood's testimony, after the second tr ip to the burning car, 
went down the  Greenville Highway and turned off to the left and went 
five or six miles to the Bradley home, where Casey had his washing 
done. Casey went in the room, took a bath and when he came out "he 
had on a clean shirt." Casey told Evans he lived at  the Bradley's. 
Evans testified, and his testimony was corroborated by others: Y later 
went to the Bradley home. I think i t  was on the 9th or 1 l t h  of J u l y ;  
I a m  not positive which day. I found this pistol that  has been shown 
here in court a t  the Bradley home (shows witness pistol). This is the 
pistol I got a t  the Bradley home. When I found the pistol two chani- 
bers of the pistol had been freshly fired. There were some loaded 
cartridges in  the pistol. Two of the chambers had been ~ecen t ly  fired, 
fresh powder burns (witness indicates by use of pistol the freshly fired 
chambers). I took a piece of paper, in the presence of Mr. Garner, the 
coroner, and run through the barrel and i t  showed fresh powder, damp, 
showing that  i t  had been freshly fifed." 

We think this evidence in  regard to the pistol a circuinstance with 
the other evidence, as above set forth, to go to the jury-the probative 
force was for them to determine. 

We  think there is nothing in  the third contention. Thlzre was sufi- 
cient evidence on the part of the State to justify the jui-y in finding 
that the deceased came to his death as a result of the wouncls inflicted 
by the accused. 

The fourth contention is in regard to the failure of the court below 
to submit to the consideration of the jury the element of manslaughter. 
There is no evidence of manslaughter on this record. There are no 
facts on this record from the testimony of Wood or defendant Casey 
that  would justify the court to submit to the jury the contention of de- 
fendant "that a fight ensued upon a chance meeting between the de- 
ceased and the accused, in  which the accused lost his life." The de- 
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fendant, who was a witness in his own behalf, never made any such con- 
tention in his testimony; nor did Wood or any witness in the case. The 
pistol found could have dropped from Causey's pocket when he was 
dragged out of the car and the "stamping" from defentla~it Casey 
handling a heavy man weighing some 168 pounds. 

I t  is well settled that  uhere  the evidence is sufficient to justify a 
charge on the aspect of manslaughter, i t  is the duty of the court to give 
it, and if this is not done i t  will be held for error. 

"In S. 21. Johnson, 161 N. C., 264, there was no error in the charge 
as given, and i t  was held, Associate Just ice Brown delivering the 
opinion: 'That there was not a scintilla of evidence upon which a verdict 
of manslaughter could have been based.' I n  S. v. Teachey, 138 N .  C., 
598, the same ruling was made: 'That no element of manslaughter was 
presented.' And on the facts in  evidence the same position seems to be 
fully justified in S. v. Bolzcman, 152 N .  C., 517. See S. v. Chavis, 80 
X. C., 353." S. v. Merrick, 171 N .  C., at p. 794-5; S. v. .4sl~burn, 187 
R. C., at  p. 725; S. v. Hardee, 192 N. C., 533. 

The fifth contention of defendant is in regard to the failure of the 
court to declare and define the law of alibi, and give the contentions of 
the defendant arising thereon from the evidence. 

The defendant contends that  from the entire charge there is not a 
place in  i t  where the word "alibi" is used. This may be so, but the 
court gave in the charge the testimony of defendant and the material 
witness in reference to the time of day Casey claimed he  was at  the 
burning car on 3 July,  and fully set forth this contentio~l of d e f e n d a ~ ~ t  
and his witnesses that he got on the scene after the car was burning and 
at  an  hour of the day when he could not have committed the crime. The 
court below fully charged in regard to reasonable doubt. We call sce 
nothing that could prejudice the defendant by not calling i t  "alibi." 
The jury in the charge were g i ~ e n  all the evidence bearing on this 
aspect, and from the charge me see no prejudicial error. 

I n  S. v. Steadman, 200 N. C., 768, this Court said: "The court below 
fully set forth the facts and contentions in  the charge as to the alibi sct 
up  by defendants. 8. v. Xelton, 187 IN. C., 481." 

We can see no evidence that  would class Milton Wood as an accom- 
plice of the defendant Casey. No instruction was prayed for by defend- 
ant  Casey on this aspect, but in this jurisdiction the unsupported evi- 
dence of an accomplice, if believed by the jury, is sufficient to convict. 
See S. v. Ashburn, mpra,. 

I t  seems that while this appeal was pending in this Court the defend- 
ant's counsel made a motion for mistrial, because certain of the jurors 
were alleged to have been prejudiced, and for a new trial  for newly 
discovered evidence, before Judge G. V. Cowper. H e  refused both 
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motions and put his refusal distinctly on the ground that  he did not 
ha re  jurisdiction to deal with the motion. The appeal Eond has been 
given in the instant case. The  effect of this was to stay all proceedings 
in the court below until the appeal has been heard here. C. S., 4654. 
This is particularly true since the enactment of chapter 55, Public 
Laws 1925, the effect of that  being to transfer the executicln against the 
body of the defendant to the Supreme Court. The  whole record being 
in the Supreme Court, then, for all purposes, the motions made before 
Judge Cowper were coram no% judice. 

This  case presents a sad tragedy. The  evidence was to the effect that  
defendant Casey was obsessed-'(nursing his wrath to keep it warmn- 
with a wrong he felt had been done him by the Atlas Plywood Corpora- 
tion, or by Causey working for the Atlas Plywood Corporation, repre- 
senting the corporation in its logging operations in  the woods, in stop- 
ping the payment of a timber bill of Casey's-the timber claimed to 
have come off the corporation's land, and stopping the removal of any 
more timber off the land which was also clairned by S u t t m .  The evi- 
dence is all to the effect that the defendant Casey, in cutting and selling 
the timber acted in  good fai th,  as he cut i t  off land claimed by another. 
Unfortunately, Casey, driving a Cherrolet truck, meets C,iusey driving 
a Hudson coach in  the forest. The  cars and actors in the tragedy face 
each other. Revenge mas in the heart of defendant Casej, and instead 
of appealing to the law of his land, he applied the law of the jungle. 
H e  shot and killed Causey, and, no doubt seeking payment for his tim- 
ber, pulled him out of his car, took some money out of his pocket, and 
then put  his body back in the car, put gasoline on his bod,y and the car 
and burned Causey and the car up. The body of Causey was SO burned 
that  i t  could not be identified, but many of his personal effects were 
found, among them was a band ring and the inscription on the inside 
was as follows: '(M. W. C. to J .  C. C., Decr. 27, 1900." That  was the 
date of his wedding. ,111 these years he had carried this memento. The  
eridence all indicates that  he was an  industrious man of high character. 
and he left a widow and children. H e  has suffered a horr ble death for 
this unfortunate controversy. Casey has been convicted by a jury of his 
countrymen of murder in the first degree, which carries with it the 
penalty of death. H e  also left children. 

From a thorough examination of a long record, in law we can find 
N o  error. 
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STATE O F  NORTH CAROLINA, XATHAN O'BERRP,  TREASURER, ASD 
I i A S T E R  DURHAM, STATE ATDITOR, r. 11. \Ir. GAXT ASD B T X A  
CASUALTY AND SURETY COAIPAAT. 

(Fi led  27 June ,  1931.) 

1. Principal and Surety B c-Where clerk has embezzled funds either 
sunlmary proceedings or civil action may be instituted. 

I n  th is  proceeding by tlle State.  the Sta te  Auditor and the Sta te  Treas- 
u re r  against  a clerk of t he  Superior Court and the  surety on his I1o11d to 
recorer sums embezzled by t h e  clerk hy forging the  names of Confedrrate 
pensioners t o  war ran t s  issued by the  Auditor and paid by the  Treasurer,  
m t l  converting the funds  to his own use :  Held,  the  plaintiffs had tllr 
r ight to pursue the  summary remedy under C. S.. 366, upon their  motion 
af ter  due  notice. and clemaild upon the clerk \ ras  not Iieccssnry, or the 
plaintiffs could h a r e  brought a civil su i t  1111cler C. S. ,  475, in their  ogtion. 

2. Same-Right of surety to object to plaintiff's proceeding under C. S., 
356 held waiver1 by general appearance. 

TVhere a summary proceeding u ~ ~ d e r  C. S., 356. has  heen insti tuted 
against  a clerk of t h e  Superior Court  and the  surety on  his bontls to re- 
corer sums embezzled by the  clerk. ant1 the  surety h a s  entered a general 
appearance and filed answer,  demanding a jury tr ial ,  requested special 
ins t rnct io~ls  arid argued the  case to  the  j u r y :  Ifc,Ztl, the  s u r e t ~  has  w a i ~ e d  
i t s  rights, if any i t  had,  under C. S., 353, 364. 3.75, to  object t h a t  the  
1)lnintiffs could not n ~ a i n t n i ~ ~  a summary proceeding untlcr (1. S., :Wi. 

3. Same-\Tarrants received by a Superior Court clerk for Confederate 
pensioners are sums coming into his L ~ n d s  under color of his office. 

Where a clerk of t he  Superior Court has forgrcl tlle signatures of ( 'on- 
federate pensionws to  war ran t s  issued by the  Sta te  Auditor and sent to 
h im for payment to the  persons entitled, and has  n-itnessed such s i w a -  
tures,  cashed the  warrants .  and conrerted the  funds  t o  his own nsc. such 
sums a r e  receired by him by r i r t u e  of and under color of his office. and 
come within t he  terms of his honds given under the  provisions of ('. S., 
927. and the  surety there011 is lialde witl1i11 the  penalty of the  bontls for  
t he  amount so embrzzled. S. C. Code, 19'77 ( J l i ch i e ) ,  sees. 3165 11, o, 
4, r ,  s. 

4. Same-Refusal of motion to dismiss for that plaintiffs sought to re- 
cover on successive bonds in one action held not error. 

Where  a default ing clerk of the  Superior Court  gives suct rss i re  bonds 
for succeeding terms of office with the same surety.  and cnntiuues his 
defalcations. t he  sure ty  is  liable only to the  amount of t he  bond for  each 
term, but u-here t h e  court  so instructs the jury and specifically chargcxs 
them a s  to  t he  limitations of the  bonds, the  refusal  of t he  surety 's  n~o t ion  
to  d i sn~ i s s  Irecause the  plaintiff undertakes to recover on the  s u c c ~ s s i r e  
bonds in one cause of action, is  not error.  

5. Limitation of Actions C b A c t i o n  for fraud of clerk in embezzlement 
of funds held not barred, fraud not being discovered by due diligence. 

Where  a clerk of the Superior Court  forges the  names of Confederate 
pensioners to war ran t s  issued by the  S t a t e  Auditor, onti embezzles t he  
proceeds, and such f r aud  is  not discorered unti l  about W days prior to 
t he  insti tution of proceedings against  t he  clerk and  t h e  surety on his 
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bonds, and such fraud could not have been discovered earlier by reason- 
able diligence, C. s., 441(9) applies, and the cause of action on the bonds 
will not be held to hare  accrued until the discovery of the fraud, and 
C. S., 430, providing that  actions on bonds of public oflicers must be 
brought within s i s  years, will not operate to bar an  action to recover 
the sums embezzled. 

6. Limitation of Actions E c-Defendant held not prejudiced by failure 
of reply to refer to C. S., 441 (9 ) .  

Where, in a proceeding against a clerk of the Superior Court and the 
surety on his bonds to recover for mon'eys embezzled by the clerk, the 
surety pleads the statute of limitations, and the reply fully sets forth 
the facts in regard to the concealment of the fraud by the clerk, and the 
trial court fully and correctly instructs the jury that the cause of action 
would not accrue until the discovery of the fraud or  until the fraud 
should have been discovered by due diligence, and the issues submittetl 
specifically present the question to the jury:  H ~ t d ,  the surety was not 
prejudiced by the failure of the reply to specifically refer to the statute. 
C .  S., 441(9) ,  and its contention that  the plaintiffs had nt?t pleaded the 
statute will not be sustained. 

7. Pleadings B f-Failure to make motions for consolidation or to plead 
pendency of another action held to waive all rights in respect thereto. 

Where an  action against a clerk of the Superior Court and the surety 
on his official bonds is instituted by the State, the State Auditor, and the 
State Treasurer, and thereafter another action against the clerk is insti- 
tuted by his successor in office to recover funds belonging to the office, 
and neither the clerk's successor in office, nor the defendant clerk, nor 
the surety makes motion for consolidation of the actions, xnd the surety 
does not plead by way of answer the pendency of the second sui t :  H e l d ,  
the surety has waived any rights i t  had in this respect, and the refusal 
of the trial court to dismiss the action or order it to be consolidated wit11 
the subsequent action is not error. C. S., 511 ( 3 ) ,  51'7, 518. 

8. Principal and Surety B c-In proceedings under C. S., 336 the ruling 
of defendants into trial immediately after issues joined is not error. 

Where a summary proceeding against a clerk of the Superior Court 
and the surety on his bonds is instituted under C .  S., 356, the ruling of 
the defeudants into trial immediately after i%nes joined does not deuy 
the defendants any legal right under C. S., 557. 

9. Trial C: +Trial court held not to have abused discretion in ruling 
defendants into trial in this case. 

I n  this summary proceeding against the clerk of the Superior Court 
aud the surety on his official bonds under C. S., 356, there was no abuse 
of discretion on the part of the trial court in ruling the defendants into 
trial immediately after issues joined under the facts and circumstances 
then esisting. 

Appeal and Error J e-Instructions in this case held 111ot to contain 
prejudicial or reversible error. 

Where the answers to the issues as  to the amounts recoverable, in case 
the defendants mere found liable to the plaintiffs, is merely a matter of 
mathematical calculation, peremptory instructions in regard thereto do 
not constitute prejudicial or reversible error. C. S., 564. 
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11. Principal and Surety B c-Interest recoverable on amounts embezzled 
by public officers. 

Under the prorisionr of C'. S., 357, the  lai in tiff in  an action to recover 
for moneys unlanfully detained by a public officer is entitled to recover, 
besides the amounts detaiiird, damaqes at the rate of 12 pc,r cent froin 
the time of wrongful tletention uiitil yayn~ent, withill the penalty ot the 
bond, ant1 where, in  a n  action against a clerk of  the Superior Court and 
the surety on hi5 bonds to recoler wnls eml~ezzlecl hg the clerk, tlie State 
waives the interect from tlie date of the actual defalcatioi~s, but does 
demand the 12 per cent from the date of the expiration of each term 
of office: Held, judgment awarding dnrnagef at 12 per cent u n  tlie sum> 
defaulted from the expiration of each teinl is not error, the :~molunt being 
within the penalty of the bond. 

12. Same-Surety held estoplrrd from setting up statutory limitation on 
amount of bond of clerk. 

Although ('. S ,  927, is directory and prescribes the penalty on the bond 
of a clerk of the Snprrior Court of not less than $10,000, and not more 
than $15.000, both the clerk ant1 his surety are presumed to know tlie 
~~rovisions of the statute, aud where the clerk has voluntarily executed 
a bond in the gcnal sum of $25,000, and the surety has accepted premiumh 
based on a bond in this amount, the surety is estoplretl to deny the 
validity of the bond, and the plaintiff may recover of the surety, upoil 
a proper shon ing, to the full amount of the penalty of the bond. 

13. Sam-The surety on the bond of a public officer is  an insurer. 
The surety on  tlie bond of a public officer is an insurer, and its liabilitj 

is to be mensurc(1 by the liability of the principal 011 tlie bond. 

APPEAL by defendant, 2Etiia Casualty and Surety Company, from 
Schen.ck, J., and a jury, at K o ~ e m b e r  Term, 1930, of GL-ILFORD. N O  
error. 

This is a summary remedy on official bonds, instituted by plaintiffs 
against X. W. Gant, clerk of the Superior Court of Guilford County, 
x. C., and his bondsmell, 2Etna Casualty aud Surcty Cornpal~y, dr- 
fendants, under C. S., 356. 

Notice was duly given defendants, in accordance with the statute, 
and complaint filed against them alleging that  M. W. Gant, on 22 March, 
1913, was duly appointed clerk of the Superior Court of Guilford 
County, N.  C., and on assuming the duties of the office (1 )  executed a 
bond on 22 March, 1913, in the sum of $12,500 with a bonding company 
as surety, known as the Z t n a  Accident and Liability Conipaiiy, lia- 
bility to begin from the date of the bond and continue until his suc- 
cessor is elected and qualified. ( 2 )  I n  the fall of 1914 the defendant 
Gant was duly elected clerk for the term of four years, and executed 
another bond in the sum of $12,500, with the same surety bonding com- 
pany, liability for the term of four years beginning with the first Mon- 
day in  December, 1914. The defendant B t n a  Casualty and Surety 
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Company acquired the assets of the B t n a  Accident and L~ab i l i t y  Com- 
pany, and assumed the obligation on these bonds. (3 )  I n  the fall of 
1918 the defendant Gant was duly elected clwk for the term of four 
years, executed a bond in the sum of $15,000 with B t n a  Casualty and 
Surety Company, defendant, as surety, liability for the term of four 
years beginning with the first Monday in Decc.mber, 1915. ( 4 )  I n  the 
fall of 1922 the defendant Gant was duly elected clerk for the term of 
four years, executed a bond in the sum of $15,000 with X t n a  Casualty 
and Surety Company, defendant, as surety, liability for the term of four 
years beginning the first Monday in December, 1922. ( 5 )  I n  the fall 
of 1926 the defendant Gant was duly elected clerk for the term of four 
years, executed a bond ill the sum of $25,000 with B t n a  Casualty and 
Surety Company, defendant, as surety, liability for the term of four 
years beginning the first Monday in December, 1926. All the bonds 
had the following provision in  them : 

"Now, if the said Mason W. Gant shall account for and pay over 
according to law all moneys and effects which have come or may come 
into his hands by virtue or color of his office or under an  order or decree 
of a judge, even though such order or decree be void for v a n t  of juris- 
diction or other irregularities, and shall diligently preserve and take 
care of all books, records, papers and property which have or may 
come into h is  hands, by virtue or color of his office and shall in all things 
faithfully perform the duties of his office as they are, or l iveafter  shall 
be prescribed by law, for the term above mentioned, or until his suc- 
cessor be duly elected or appointed and qualifies, then this obligation 
is to be ro id ;  otherwise, to remain in full forcc. and effect." T h e  bonds 
were given i11 accordance with C. S., 927. 

The complaint, among other things, alleges: "That a l i f t  of all war- 
rants and rouchers with their several dates, narne of payees and amount, 
writ by the plaintiff auditor and received by the defendant, 11. TTT. Gant, 
as clerk of the Superior Court for each six months in  eavh year from 
1913 to 1930, both inclusive, which were made payable to pensioners 
then and there dead and which were wrongfully embezzled, abstracted, 
misapplied and not delivered to the parties entitled to receive same, is 
tabulated and set out in an attached exhibit, marked 'A,' and asked to 
be taken as a par t  of this allegation as fully and as  completely as if 
herein set out in detail, all of which said warrants and rouchers mere 
duly and regularly paid by the plaintiff treasurer upon the forged en- 
dorsement of the said hf. W. Gant, clerk of the Superior Court. That  
the total amount so received and misappropriated by t l ~ e  defendant, 
M. W. Gant, as shown by the attached Exhibit 'A,' aggregates the sum 
of $59,340, and that  the plaintiffs aver that  they are entitled to judg- 
ment against the defendant, M. W. Gant, and the defendant B t n a  
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Casualty and Surety Company, as surety, to  cover said sum, and with 
interest thereon as a penalty, as prescribed by statute, of twelre per 
cent (12:T ) from the time of the receipt of each of said warrants above 
mentioned, calculated u p  to and including the date of the rendition of 
the judgment herein asked for." 

Exhibit "A" shows one hundred and fifty-fire pensioners' names and 
the amount due each, all being dead escept two, who are living but did 
not receive the proceeds of the warrants. The  evidence on the tr ial  
showed more than 950 warrants and vouchers drawn in favor of Con- 
federate pensioners and collected by defendant Gant, clerk, extending 
orer a period of seventeen years. 

After the trial had proceeded about a week, the following occurred: 
Mr. E. D. Rroadhurst, one of the attorneys for X. W. Gant, stated in 
opcn court :  "May i t  please your Honor, the defendant Gant, in view of 
his physical condition and the testimony that  has been adduced here, 
desires to sap tliat the defendant Gant will not resist a judgment-such 
judgment as may be rendered under your Honor's instructions." 

Tho defendant ,%tna Casualty and Surety Company, moved that  the 
action should be dismissed (1) That  this action was not commenced by 
summons as required in civil actions, C. S., 175. (2 )  That  it docs not 
appear by the complaint that  Gant as clerk has admitted that  the money 
souplit to be recorered in this proceeding that  he has or ever had same 
in his hands, such admission being a condition precedent to the remedy 
under C. S., 3,56. (3) That  i t  appears affirmatively that the funds were 
never held under order of this court, or subject to control or direction of 
the court. (4)  That  it appears affirmatively that  the allegations of the 
complaint does not come within the provisions of C. S., 356, therefore 
the remedy is hy ciril action commenced by summons. "For that  tho 
funds sought to be recovered in this action, if in fact they did come 
into the defendant Gant's hands. did not come into his hands by h u e  
or color of his office, or under an order or a decree of the judge, and 
even if the defendant Gant is guilty of the matters and things allcged in 
the complaint this defendant is in no way liable or responsihlc therefor, 
as the matters and things alleged are not within the prorisions of the 
bonds alleged aud not being ~ ~ i t h i n  the terms and provisions alleged 
t h r w  has been no brcach thereof, and this defendant is  in no way liable 
to the plaintiffs." Other reasons are set forth why the proceeding 
should he disiiiissed. Thc defendant Surety Company then answered, 
not ~ m i v i n g  any rights to have the action dismissed. The  defendant 
compm1y denird all liability, and in the answer arers tliat tlie bonds 
are liable only for such defalcations as are covered "by the terms, stipu- 
lations and conditions of said bond, if any, occurring du r i l~g  tlie term 
for which said bond was giren." 
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"The defendant avers that  even if the roll of names furnished the 
State Auditor, as alleged in  the complaint, was continually since 1913 
false, in that  i t  contained the names of pensioners who were dead and 
the names of other persons not entitled to rereive pensions, the defend- 
ant avers that  this was not an act of M. W. Gant, as clerk of the Supe- 
rior Court, but was such as a member of the county board of pensions, 
and that  i t  was the duty of the Sta te  Board to examine ea-h application 
for a pension. And defendant avers that  i t  is in no way liable therefor 
or in any way responsible therefor by reason of being mrety  for the 
said M. W. Gant or issuing the bonds sued on. Fo r  that  i t  appears 
upon plaintiff's complaint that  plaintiffs h a w  joined together as one 
cause of action fire separate and distinct of action, and are 
undertaking to recover as if the five bonds alleged constitute one entire 
transaction, when in fact and in law each bond of the defmdant,  M. W. 
Gant, as clerk, is liable only for defalcations occurring during the term 
for which the bond is given. Fo r  that  plaintiffs are undertaking by said 
proceeding to deny this defendant right of tr ial  by jury, . n  violation of 
the guarantees of the Constitution of the State of North Carolina, 
Article I, section 19, and to deprive this defendant of its property with- 
out any process of law, in violation of Article I, section If, of the 
Constitution of the State of North Carolina, and the Fourleenth Smend- 
ment of the Constitution of the United States." 

The defendant Surety Company further sets u p  the plea of the 
statuto of limitations. I n  conclusion, "This defendant m w ,  this being 
its first appearance in court in this cause, demands a tr ial  by a jury 
in a properly constituted cir i l  action. and that this defendant be allowed 
the legal right t o  put at issue all matters oE fact and ha re  the same 
passed upon by a jury as guaranteed to it under the provisions of Article 
I, sections 17  and 19 of the Constitution of the State of North Carolina, 
and of thc Fourteenth Almendment to the Constitution of the United 
States. Wherefore, this defendant haring answered plaintiffs' com- 
plaint as fully as it is advised it is its duty to do, prays that  this cause 
be dismissed as to i t ;  that  it  recorcr its costs to be taxed by the clerk, 
and for such other and furtlier relief as to the court may seem meet 
and just." Other contentions were made, but they will be considered 
in  the opinion. 

The  plaintiffs replied and denied the allegations of the answer incon- 
sistent with the facts alleged in  the complaint. "Plaintifl's say that  the 
first knowledge or information that  they had that  the defendant Gant 
had wrongfully misapplied and appropriated the pension checks set out 
in the complaint and had not delivered them to  the payees therein 
named or returned them to the plaintiffs, as the law required, was about 
ninety days prior to the institution of this summary proceeding, and 
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that  upon acquiring such information and being advised that  there nere  
other shortages and misapplications by the defendant Gant of moneys 
coming into his office as clerk, otherwise, plaintiffs offered to institute a 
suit for a receivership of all the properties of said Gant in order to 
protect the entire fund for the benefit of all parties in interest. and 
invited the county comn~issioners to join in said proceeding. This  they 
declined to do. That  thereafter, as shortages were discovered b,y an 
auditor employed to inwstigate the office, the defendant Gant paid into 
the office from time to time an amount in cash, as plaintiffs are advised 
and believe, of about $60,000 to cover s~rch shortages, none of which 
was applicable to the claims of the plaintiffs. That  plaintiffs were fur-  
ther advised that  there were other shortages connected with the office of 
the defendant Gant which might total an  amount in excess of his official 
bonds and leave these plaintiffs without any ren~edy or protection for 
the repayment of these pension funds so misappropriated. That  plain- 
tiffs finally, i n  order to protect this fund, instituted this summary pro- 
ceeding. That  all of the amounts sued upon were admitted by the dc- 
fendant Gant in writing to have been received in his office, arid all of 
the payees therein named, except two, were dead a t  the time said war- 
rants were received, and the same could not have been delivered and 
ivere not delivered to the said payees or to any one else entitled thereto, 
or  returned to the plaintiffs, as required by law." 

The  plaintiffs further set forth in detail the method the law pre- 
scribed which the plaintiffs should arid did pursue with respect to pay- 
ment of Confederate pensions. That  not until about 90 days prior to 
the institution of this summary proceeding did any of the plaintiffs have 
any knowledge of the defendant Gant, clerk, forging the names of the 
payees in the warrants and his appropriating the funds. 

('The plaintiffs further aver that  they did not have any direct knowl- 
edge, or any intimation of any of the frauds alleged in the complaint as 
committed by the said &I. W. Gant, clerk of the Superior Court, in eo~l-  
nection with said perision warrants prior to the time above stated, and 
they further aver that they could not, with the exercise of due diligence 
and reasonable business prudence, have disc'overed such fraudulent acts 
on the part  of said 31. 'GI;. Gant, arid that the defendant. M. W. Gant. 
by means of such fraudulent acts in connection with making up, revis- 
ing and correcting the lists under which said warrants were issued; in 
forging the names of payees thereon, and officially attesting said signa- 
tures; by cashing and procuring the funds called for by said warrants, 
by fraudulently and deceitfully keeping false records; by f r audu lc~~ t ly  
and deceitfully failing to keep records, and by fraudulently and deceit- 
fully making false reports, all acts being contrary to law;  intentionally 
and fraudulently concealed the existence of the facts which would have, 
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or could have, put these plaintiffs on notice, and by suvh fraudulent 
concealment kept these plaintiffs in  ignorance of each and every one of 
the misappropriations and conversions referred to and alleged in the 
original complaint." 

The judgment of the court below is as follows: 
"The above-entitled proceedings coming on to be heaid before his 

Honor, Michael Schenck, Judge of the Superior Court of the State of 
North Carolina, regularly holding the courts of the Twelfth Judicial 
District, and a jury, and being heard upon issues submitted to the jury, 
which the jury answered as follows, to  wi t :  

1. (a )  Did defendant, 31. W. Gant, clerk of the Superior Court of 
Guilford County, North Carolina, receive the State pen:ion warrants 
by virtue or color of his office during the t w m  of said office ending 
7 December, 1914, and misapply and fail  to deliver the same, or the 
proceeds therefrom, to  the persons or parties entitled thereto, as alleged 
in the complaint ? Answer : Yes. 

(b )  I f  so, what was the amount so misapplied? d n s w r :  $416. 
(c)  What amount of damages, if any, are plaintiffs entitled to recover 

for the misapplication of said funds by the defendant, 31. W. Gant, as 
alleged in  the complaint? Answer : $798.72. 

(d )  Are said amounts, or any part thereof, barred by the statute of 
limitations, as alleged in the answer of the defendant, 2Etna Casualty 
and Surety Company ? Answer : No. 

2. ( a )  Did the defendant, M. W. Gant, clerk of the Superior Court 
of Guilford County, North Carolina, receive the State peniiion warrants 
by virtue or color of his office during the term of said ofice ending on 
the first Monday in December, 1918, and misapply and fail  to delirer 
the same, or the proceeds therefrom, to the persons or parties entitled 
thereto, as alleged in the complaint? Answer: Yes. 

(b)  I f  so, what was the amount so misapplied? Answer: $5,423. 
(c) What  amount of damages, if any, are plaintiffs entit led to recover 

for the misapplication of said funds by the defendant, 31. W. Gant, as 
alleged in the complaint ? Answer : $7,809.12. 

(d) Are said amounts, or any part  thereof, barred by the statute of 
limitations, as alleged in the answer of the defendant, B t n a  Casualty 
and Surety Company ? Answer : KO. 

3. ( a )  Did the defendant, M. W. Gant, clerk of the Superior Court 
of Guilford County, North Carolina, receive the State pension warrants 
by virtue or color of his office during the tern1 of said office ending on 
the first Monday in December, 1922, and misapply and f,iil to deliver 
the same, or the proceeds therefrom, to the persons or parties entitled 
thereto, as alleged in the complaint ? Answer : Yes. 

(b )  I f  so, what was the amount so misapplied? Answer: $13,865. 
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(c) What amount of damages, if any, are  plaintiffs entitled to 
recover for the misapplication of said funds by tlie defendant, hl. W. 
Gant, as alleged in the colnplaint? Answer: $13,310.40. 

( d )  Are said amounts, or any part  thereof, barred by the statute of 
limitations, as alleged in the answer of the defendant, B t n a  Casualty 
and Surety Company ? Answer : KO. 

4. ( a )  Did the defendant, 31. W. Gant, clerk of the Superior Court 
of Guilford County, S o r t h  Carolina, receive the State pension warrants 
by r i r tue  or color of his office during the term of said office ending on 
the first Xonday in December, 1926, and misapply and fail to delirer 
the same, or the proceeds therefrom, to the persons or parties entitled 
thereto, as alleged in the complaint? Xnswer: Yes. 

(b )  I f  so, what was the amount so misapplied? Answer: $10,115. 
(c) What amount of damages, if any, are  plaintiffs entitled to re- 

cover for the misapplication of said funds by the defendant, hl. W. 
Gant, as alleged in the complaint ? Answer : $4,855.20. 

(d )  *Ire mid amounts, or any part thereof, barred by the statute of 
limitations, as alleged in the answer of the defendant, B t n a  Casualty 
and Surety Company ? Xnswer : No. 

5 .  ( a )  Did the defendant, %I. W. Gant, clerk of the Superior Court 
of Guilford County, North Carolina, receive the State pension warrants 
by rir tue or color of his office during the term of said office ending on 
the date of his resignation from office on 9 October, 1930, and rnisapply 
and fail to deliver the same, or the proceeds therefrom, to the persons 
or parties entitled thereto, as alleged in  the complaint? Answer: Yes. 

(b )  I f  so, nliat was tlie amount so misapplied? Answer: $27,780. 
(c)  What amount of damages, if any, are plaintiffs a t i t l e d  to recover 

for the misapplication of said funds by tlie defendant, AI. V. Gant, as 
alleged in the complailit ? , h w e r  : $6,207. 

( d )  Are said amounts, or any part  thereof, barred by the statute of 
limitations, as alleged in the answer of the defcndant, E t n a  Casualty 
and Surety Company? Answer : No. 

6. What amount, if any, are the plaintiffs entitled to recorer of the 
drfendant, 31. TIT. Gant, in this proceedings? Answer : $90,519.44. 

7. What amount, if any, are the plaintiffs entitled to recorer of the 
defendant, 2Etna Casualty and Surety Company, in this proceeding? 
Answer : $66,184.92. 

I t  is now upon motion of Brooks, Parker,  Smith & Wharton, attor- 
neys for the plaintiffs, ordered, a d j u d g d  and decreed that the plaintiffs 
h a r e  and recover of the defendant, JI. W. Gant, the sum of $90,519.44, 
with intercst as allowed by law uritil paid, at  the rate of six (6)  per 
cent per annum. 

That the plaintiffs have and recover of the defendant, Stria Casualty 
and Surety Company, the sum of $12,500 upon the bond given by N. W. 
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Gant, for his term of office ending the first Monday in  December, 1914, 
to be discharged upon the payment of $1,214.72, with interest thereon 
as allowed by law. 

That  the plaintiffs have and recover of the defendant, rEtna Casualty 
and Surety Company, the sum of $12,500, upon the bond given by 
M. W. Gant., for his term of office ending the first Monday in December, 
1918, to be discharged upon the payment of $12,500, with interest 
thereon as allowed by law. 

That  the plaintiffs have and recover of the defendant, rEtna Casualty 
and Surety Company, the sum of $12,500, upon the bond given by 
M. W. Gant, fo r  his term of office ending the first Monday in  December, 
1922, to be discharged upon the payment of $12,500, with interest 
thereon as allowed by law. 

That  the plaintiffs have and recover of the defendant, rEtna Casualty 
and Surety Company, the sum of $15,000 upon the bond given by M. W. 
Gant, for his term of office ending the first Monday in December, 1926, 
to be discharged upon the payment of $14,970.20, with interest thereon 
as allowed by law. 

That the plaintiffs have and recover of the defendant, B t n a  Cas- 
ualty and Surety Company, the sum of $25,000, upon the bond given 
by M. W. Gant, for his term of office ending the 9th day of October, 
1930, to be discharged upon the payment of $25,000, with interest 
thereon as allowed by law. 

That the plaintiffs have and recover of the defendants all the costs 
of this cause to be taxed by the clerk of the Superior Court of Guilford 
County, and there shall be taxed as a part  of the costs of this cause an 
allowance to R. C. Carter, as an  expert witness and a csrtified public 
accountant, the sum of $250; and C. W. Cloninger, as ri handwriting 
expert witness, an allowance, in  addition to his regular witness fees, the 
sum of $50. 

All payments made by the defendant, B t n a  Casua l t ,~  and Surety 
Company, upon the judgment rendered against i t  hereunder, shall be 
entered as credits upon the judgment rendered against the defendant, 
31. W. Gant, hereunder." 

The defendant M. W. G m t  did not appeal from the ahove judgment 
rendered against him. The defendant Surety Company made numerous 
exceptioi~s a ~ l d  assignments of error, and appealed to the Supreme Court. 
The material ones and necessary facts will be set forth in 'he opinion. 

Attorney-General Brumnzi t t  and Ass i s fan t -A t torney  General S a s l l ;  
Brook-s, Parker ,  S m i f h  and W h a r t o n  for plaintiffs.  

King, S a p p  cC. K i n g  for defendant  Btna  C'mualty and S u r e t y  C o m -  

pany. 



X. C.] SPRING TERM, 1931. 221 

CLARKSON, J. The  questions involved, as contended by defendant 
Surety Company, will be considered ser iat im.  

(1) I s  this a summary proceeding such as is provided for by C. S., 
336, or is it  a civil action and should it have been commenced by sum- 
mons, as directed by C. S., 475, and subject to the statutes otherwise 
controlling civil actions? We think this is a summary proceeding as is 
provided for by C. S., 356. 

C. S., 475, provides for civil actions which shall be commenced 
by summons. We see no reason, from the facts in this case, why plain- 
tiffs could not pursue the suinrnary remedy urder  C. S., 3.56 or bring 
a civil action under C. S., 475. I t  was optional with plaintiffs. 

The statute, C. S., 356, is as follows: "When a sheriff, coroner, coil- 
stable, clerk,  county or town treasurer, or other officer, collects or re- 
ceives any rnoliey by virtue or under color of his office, and on denlarid 
fails to pay the same to the person entitled to require the paymellt 
thereof, the person thereby aggrieved may move for judgment in the 
Superior Court against such officer and his sureties for any sum de- 
manded; and the court shall t ry  the same and render judgment a t  the 
term when the motion shall be made, but ten days notice iri writing 
of the motion must have been previously given." 

The summary remedy against certain public officials has been pro- 
vided for by statute practically ever since this has been a comn~onwealth, 
and held to be constitutional. A n o n y m o u s  case, 2 N .  C., 29 ;  O a f s  v. 
I larden ,  3 K. C., 500; B v o u g h f o n  v. H a y u o o d ,  61 N .  C., 380. 

I n  TVorfh v. Cox ,  89 N .  C., a t  p. 49, i t  is  said:  "The office i s  accepted 
and the bond given under the known conditions of the law that  permits 
this direct and expeditious remedy in case of default, a i d  these may 
be said to enter as elements into the contract itself. Bu t  it is enough 
to say that  if any law can be deemed settled and not longer to admit 
of controversy, the practice under this, or a similar enactment for near 
a century past, has established its validity." 

I n  Lackey  v. Pearson,  101 N .  C., at  p. 654, we find: "The reasoning 
is not satisfactory to us, because it does not follow, when a choice of t n o  
modes of redress is given, that  both may be used a t  the same time, but 
rather that  an election of the one precludes a resort to the other. A 
familiar illustration is furnished in the statute which gives the sum- 
mary remedy by a motion, after notice, against a sheriff, coroner, con- 
stable, clerk, county or to~vn treasurer, or other officer, who receives 
money by virtue or color of office, and on demand fails to pay the same 
to the person entitled, and not only against him, but the sureties to his 
official bond-The Code, sec. 1589 (C.  S., 356)-and it has never been 
understood that  this cumulative and optional remedy obstructed the 
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bringing a regular action on the bond, when the injured party preferred 
to have recourse to it." L y m a n  v.  Coal Co., 183 N. C., 581. 

The defendant Surety Company in its answer set up  certain reasons, 
and renews them by proper exceptions and :tssignments of error, why 
this proceeding should be dismissed, but if tenable we think they have 
been waived by the answer of defendant Surety Company setting up 
the plea of the statute of limitatioiis and other defenses and demanding 
a jury trial. The  record shows "The defeiltla~lt, lEtlia Casualty a~l t l  
Surety Company, ill ap t  time asked the court to instruct the jury as 
follows," etc. The  defendant Surety Company requestrd twenty-two 
prayers for instructions. The  case was argued by defendatits' counsel to 
the jury. 

I n  X o t o r  Co. a. Reaves, 184 PIS. C., at  11. 26:3, me find: "We must hold 
upon principle and authority, that  the defendants have made a full 
appearance in the case, and will be bound in all respects by the orders 
and decrees of the court. This result follows because they have not 
coiifii~ed themselves to a special appearance for the purpose of raising 
the question of jurisdiction of the person, but have gone beyond that and 
asked for a hearing upon matters not relating solely thereto, but in- 
cluding o t l~e r  matters, as to the plaintiffs7 legal rights and their own in 
regard to the policy of insurance, and still further, they have challenged 
tlie jurisdiction of tlie court as to the subject-matter of the action, 
ant1 thereby waived any defect as to the  jurisdiction of tlie person, the 
appearance being considered by all the authorities as a general one." 
Scoff P .  L i f e  dsso., 137 li. C., a t  p. 518-19; School 21.  lJr irce,  163 K. C., 
a t  p. 429; f&ufch v. R. R., 183 IT. C., at  13. 628; In  r e  Rocl-ford Produce 
Po., 275 Fed., 813; Liv ings fon  v .  Becker,  40 Fed. (2d),  675; Babbit t  
v. Dutcher,  216 U. S., 102. 

The defendant Gant is out of the picture. H i s  attorney, speaking for 
him, said: "The defendant Gant will not resist a judgment-such judg- 
rnent as inny be rendered under your Honor's instructions." The  jury 
rendered a ~ e r d i c t  against him for $90,519.44. Defendant Surety Com- 
pany conte~ids 110 demand was inade before issuing the notice and for 
this reason the action should have been dismissed. The  clerk does not 
riinlre this coiltention, he did not resist tlirt judgment and has not 
appealed froin it.  

I11 F u r m a n  c .  T imber lake ,  93 N. C., a t  p. 67, we find: "The case 
of S .  i.. X c I n f o s h  (31  S. C., 307), was the first case in this State where 
tlic point was decided, and it was there expressly held thlit no demand 
was necessary, before bringing an  action against the sheriff for  money 
collected by him because as Kash said, (The money here collected is 
public money ,  and for it no demand was necessary.' " 
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C. S., 956, ill reference to public funds reported by the clerk to county 
con~missioiiers, if required by order of the board of corninissioiiers, has 
iio application here. 

The evidence n a s  so o~er~vhel rn ing against the clerk that  lie ~ a i v e t l  
everything and submitted to the judgment. Defenclant Surety Company, 
surety for the clerk, now alone contests plaintiffs' riglit to recover this 
money admittedly misappropriated by the clerk. 

The  Surety Conipariy contends that C'. S., 336, contemplates only a 
notice and motion. "C. S., 333, 334 and 355 ,  contaiils the prorisions 
authorizing the plaintiff to bring a civil action. These, of course, require 
the issuance of a summons, the filing of a complaint, and the right 
to the defer~daiits to file their pleadings and to have the issues n ~ a d e  
u p  and to be heard and deteriniuetl by a jury. Uiidcr the authorities 
hereinbefore cited a i d  the ~ e r y  wording of the statute itself, the record 
shows that  the plaintiffs should have brought a civil action and tliat 
there was error ill holding that plaintiff could maintaiii a sumrnary 
proceeding under C. S., 356." 

The  theory upoil which this case was tried, the Surety Company's 
general appearance arid pleading, demand for jury trial, prayers for 
instructions, and argunleiit by defendant's counsel to jury, naives ally 
rights, if it  had any, under the above scctions of the Consolidated 
Statutes it no~v  attempts to invoke. 

( 2 )  Were the nioiirys and effects sued for rcceived by the dcfcuda~lt, 
11. W. Gant, either by ~ i r t u e  or by color of his office for m d  011 behalf 
of thc plaintiffs herein, and are his allcged defalcations within tlic ternls 
of the bonds executed by appellant? We tliink so. 

The  statute, C. S., 356, under which this summary proceeding n a s  
instituted, expressly prorides tliat the clerk shall be responsible ~r l icn  
he "collects or receives any iiioiiey by virtue or uiider color of his 
office." 

The several bonds executed by the defendant i11ld upon nhich judg- 
ine~lt  was rendered, each contains the follo\viiig provision: "The mid 
M. W. Gant sliall accouiit for and pay over, according to law, all 
moiicys a i d  effects whicli hare  come or may come into his halids h- 
T-irtue or color of his .office." 

The defendant Gant, as clerk, made up and certified the lists of pen- 
sioners to the State Auditor. This  is not denied. H e  did i t  coiitir~uously 
for seventeen years. Warrants were sent by the State Auditor i n  accord- 
ance with this list, and semiannually each ycar, the defeiidant Gant, as 
clerk of the court, receipted for them arid assumed the responsibility of 
paying them out to  the parties entitled thereto, or of returning them as 
the State Auditor directed, within sixty days, if not called for. During 
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this time he received more than 950 such warrants for pensioners who 
were already dead (except two who were living), receipted for them, 
kept them, collected them, and misapplied them to his own use. H e  
witnessed the forged signature of the payee on each warrant, as clerk 
of the Superior Court, as this was the only way, under the law, he could 
collect them. Plaintiffs contend that  by virtue of his office he came into 
possession of these vouchers, and under color of his office he misappro- 
priated and embezzled this fund. W e  think the plaintiffi:' contentions 
correct. See chapter 92 "Confederate Homes and Pensions," S. C. 
Code, 1927, h n o .  (Michie), C. S., 5168, n, o, q, r,  s. 

C. S., 5168(n) expressly provides that  before any petitioner can re- 
ceive a pension, he must file with the clerk of the Superior Court where 
he resides an application. C. S., 5168(0), provides it shall be the duty 
of the clerk to forward this application to the State Auditor; and C. S., 
5168(q) definitely fixes the clerk of the court with the responsibility 
as follows : 

"Pensions are  payable in advance, and the State Auditor shall trans- 
mit to the clerks of the Superior Courts of the various counties warrants 
for pensioners for one-half of the yearly pensions betwren the first and 
fifteenth of December and for one-half of the yearly pensions between 
the 1st and 15th of J u n e  of each year. I t  shall be the duty of the clerk 
of the Superior Court to acknowledge to the Auditor the receipt of such 
warrants by the next mail after their receipt, to deliver or mail forth- 
with to each pensioner in his county his warrant, and to post in the 
courthouse a list of the pensioners to whom he has mailed or delivered 
warrants." 

C. S., 5168(r) directs that  the clerk of the court shall attest by his 
official signature the endorsement of the payee. C. S., 516S(s) desig- 
nates further what the clerk shall do with pension warrants after the 
death of the pensioner. 

The State Auditor testified that  accompanying this list was a letter 
addressed to the clerk of the Superior Court in which it was said : "These 
warrants will not be paid by the State Treasurer unless presented witliin 
sixty days from their date. . . . Please return to us all warrants on 
hand undelirered and also return printed lists sent, indicating on these 
lists such changes as have occurred among the pensioners by death, re- 
moval or  any other causes." The Sta te  Auditor further t~~stif ied,  "The 
form which I have in my  hand has been used for thir ty years." 

C. S., 927, is as follows: "At the first meeting of the board of com- 
missioners of each county after the election or appointment of any 
clerk of a Superior Court it  is the duty of the clerk to deliver to such 
commissioners a bond with sufficient sureties, to be approved by them, 
in  a penalty of not less than ten thousand dollars, and not more than 
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fifteen thousand dollars, payable to the State of S o r t h  Carolina, and 
with a condition to be void if he shall account for and pay over, 'accord- 
ing to law, all moneys and effects which have come or may come into his 
hands, by r i r tue  or color of his office, or under an  order or decree of a 
judge, even though such order or decree be void for want of jurisdic- 
tion or other irregularities and shali diligently preserve and take care 
of all books, records, papers and property which have come or may 
come into his possession, by r i r tue  or color of his office, and shall in 
all things faithfully perform the duties of his office as they are or there- 
after shall be prescribed by law." 

I n  Thomas v. ConnelTy, 104 N. C., a t  p. 346-7, construing this sec- 
tion, we find: "Such clerk is an  important and responsible public 
officer, his duties are varied and serious, affecting the public and indi- 
viduals. I n  a variety of ways moneys, rights, credits, securities and 
other things of value belonging to others go into his  hands, and the law 
charges him with the same for such persons or for their benefit. The  
statute is careful to make the bond extend to  and embrace within its 
scope and purpose, not only such Lmoneys and effects' as may come into 
his hands by '~irtue.' of his office, but as well, and as certainly, to such 
as may so come by 'colo~' thereof, and, likewise, to such additional 
'duties of hiL? ofice' as may be prescribed by law after  the execution of 
the bond. There seems to be a studied purpose to make the bond em- 
brace and to  create liability of the sureties thereto on account of all 
'moneys and effects' that  come into the hands of the clerk as such. 
whether they so come strictly according to law or not." 

"Color of his office" has been construed to embrace all cases where 
the officer receives the money in his official capacity, when he is not 
authorized or required to receive the same. Thomas v. ConnelT?j, supra; 
Sharpe v. Connelly, 105 N .  C., 87 ;  Presson v. Boone, 108 X. C., 75; 
Smith 27. P a f f o n ,  131 N. C., 396; Hannah v. H y a f f ,  170 ?;. C., a t  p. 
638; S fa te  ex rel. Gilmore v. WaJker, 195 IT. C., 460; 59 A. L. R., 53 
Anno. 'LRule in  N. C.," p. 73. 

The  statute is broad and com~rehensi re  "if he shall account for and 
pay over, according to law, all moneys and ~ffects which have come into 
his hands by virtue or color of his office," etc. The  surety bond of de- 
fendant surety company is i n  the language of the statute. The pension 
warrants came into the clerk's hands by virtue or under color of his 
office. They were things of value belonging to others. As clerk, by 
express statutory authority, he had these warrants and was a trustee to 
perform a solemn duty. The possession enabled him ' t o  betray this 
trust by forging the warrants and misappropriate and embezzle the 
funds. W e  think the Surety Company is liable under the facts and 
circumstances of this case, and the statute applicable. The  plaintiffs 
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were entitled to  require the payment of the warrants s ~ n t  the clerk. 
This trust was betrayed by the  clerk, and plaintiffs were aggrieved by 
the ilonpaynieilt and are entitled to bring this action, as hey were en- 
titled to l i a ~ e  these warrants of the dead soldiers returned to them and 
respoiisible to the two who were alive and whose names were forged 
and funds misappropriated and embezzled. We think all this was done 
by virtue or color of his office. 

(3)  Did plaintiff undertake to join as one cause of action five sepa- 
rate and distinct causes of action, and undertake to recover as if the 
five bonds alleged constitute one entire transaction, and should said 
action have been dismissed? We think not. 

I t  is well settled that  where a defaulting clerk succeeds himself, 
and has given the required bond for each term, with the same surety, 
and continues his  defalcation, the surety is liable only to the amount of 
the bond for each term. S.  v. X a r t i n ,  158 N .  C., 119. 

111  Smifh c. I 'a f fon,  131 K. C., at p. 397, we find: "It  is  jettled ill this 
State that  the bond of a public officer is liable for money that  comes 
into his hands as an  insurer, and not merely for the exercise of good 
fai th . . . (citing authorities). Bonds of administrators, execu- 
tors, guardians, etc., only guarantee good faith," citing authorities. 
-1farsha71 v. Kemp, 190 3. C., at p. 493; G'ilrno~e c. Ti'ali'cer, supra, a t  
p. 464; I n d e m n i f y  Co. v. Corp.  Corn., 197 K. C., 562. 

The court below clearly charged that  the Surety Coml~any is liable 
only to the amouut of the bond for each term, and further charged: "It 
is admitted, in this connection, gentlemen of the jury, that  there were 
fire bonds executed. and that  those bonds have a limitation. and in no 
event can the plaintiffs recover more than the limitation fixed in the 
bond. I n  some of these instances the principal and damage demanded, 
or contended for by the plaintiffs, exceed the amound of the bond. 
Aithough the plaintiffs may establish that  much indebtedness by Gant, 
they cannot recover of the bondsmen more than the face of the bond." 
S u p p l y  Co.  v. Plumbing  Co., 195 K. C., 629. 

(4) Are the different amounts which were received by ihe d e f e n d a ~ ~ t  
Gant six years prior to the commenc~ment of this action l~a r red  by thc 
statute of limitations, as a matter of law, up011 these allegatio~is ant1 
evidence, and should the tr ial  judge have instructed the jury to that 
effect ? We think not. 

The  facts as disclosed in the record establish one of the most flagrant 
cases of official misconduct and successful fraudulent concealment of 
the facts that  has occurred in  the annals of our Court. T h e  defendant 
Gant, first appointed clerk by a judge of the Superior Court in 1913, 
on account of his high standing and reputed character, ~ v f s  continually 
renoniinated and reelected every four years, aild mas still in office in 
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1930. There is no evidence in the record to disclose that  any one eyer 
questioned his integrity or suspected his honesty, and eyen at the trial 
he filed an answer signed by a number of reputable lawyers in ~yhich  
it was avowed that  he had been guilty of no ~ ~ r o n g d o i n g  or fraudulent 
act in connection ~ ~ i t h  these matters. E r e n  the banks cashed more than 
950 warrants, extending over a period of seventeen years, upon his 
certificate of forged endorsement, ni thout even suspecting a fraud. H e  
kept all the records. The local p n s i o n  board trusted him to make up 
thc rosters; lie certified semiannually, under the seal of his office, to 
their correctness to the State Auditor, and the warrants were presented 
for payment to the State Treasurer, who, seeing that  they appeared to 
be regular and that  the endorsements werp witnessed by the clerk, as 
provided by lair., paid them without question. The  evidence in  this 
case was all to the effect that  prior to about ninety days before the 
summary remedy was resorted to by plaintiffs against Gant and the 
Surety Company, that no suspicion of ~vrongdoing was ever thought of 
against Gant. 

The periods prescribed for the commencement of actions in  matters 
of this k ind:  C. S., 439. "Within six years-(1) Upon the official bond 
of a public officer." 

C. S., 441: "Within three years an action-(1) Upon a contract obli- 
gation or liability arising out of a contract, express or implied, except 
those mentioned in the preceding sections. ( 9 )  Fo r  relief on the ground 
of fraud or mistake: the cause of action shall not be deemed to haye 
accrued until the discorery by the aggriered party of the facts consti- 
tuting the fraud or mistake." 

Mr. AIcIntosh in N. C. Practice and Procedure, speaking to the sub- 
ject, at p. 167-5, sec. 183, says:  "Ah action for relief 011 the ground of 
fraud or mistake must b? brought ~ ~ i t h i n  three years after the cause of 
action accrues; but the cause of action shall not be deemed to h a w  
accrued until the discorery by the aggriered party of the facts consti- 
tuting the fraud or mistake. . . . The cause of action is deemed to 
h a w  accrued from the discorery by the injured party of the facts con- 
stituting fraud or mistake, and not from the date of the fraud or mis- 
take. Following the rule f o r m ~ r l y  applied in equity, knowledg~ is a 
fact to  be determined by the circumstances of each case, and the statute 
runs from the time the injured party knows of the fraud or mistake, or 
could by reasonable diligence hare  discovered it." R. R. v. Hegwood ,  
198 N. C., a t  p. 317. 

I t  is contended by defendant Surety Company that  C. S., 441(9) 
was not pleaded. The statute was not referred to in the pleading, but 
the facts set forth and the court in its charge fully explained the statute 
to the jury and no exception v a s  taken by the Surety Company. The 



I N  THE S U P R E M E  COURT. 

court charged: "It also provides, gentlemen of the jury, that an action 
brought based on fraud shall be brought within three yews of the per- 
petration of the fraud, or within three years after the discovery of the 
fraud, provided due diligence has been exercised. . . . The court 
charges you that if in this case you gentlemen of the jury shall find 
from the evidence and by its greater weight that the said N. W. Gant 
received and misapplied pension checks and warrants and fraudulently 
concealed the facts of such misapplication of such warrants, and if you 
shall further find from the evidence and by its greater weight that the 
plaintiffs did not and could not, in the exercise of proper diligence or 
reasonable business prudence have discovered such fraud, that then the 
statute of limitations did not begin to run in favor of the defendant, 
B t n a  Casualty and Surety Company, in this case until such fraud was 
actually discovered, and if you shall further find from thct evidence and 
by its greater weight that the plaintiffs did not discover such fraud and 
could not by the exercise of proper diligence or reasonable business pru- 
dence have discovered such fraud until within about nine1 y days before 
the institution of this proceeding, then the plea of the statute of limi- 
tations by the defendant, B t n a  Casualty and Surety Company, does not 
avail it, and the court charges you to answer the issues 'Xo' (referring 
to them seriatim)." The issues on this aspect were as follows: "Are 
said amounts, or any part thereof, barred by the statute of limitations, 
as alleged in the answer of the defendant, 2Etna Casualty and Surety 
Company 1" 

From the issues submitted, the charge of the court in reference to 
this matter, we think defendant Surety Company was 1113t prejudiced. 

I n  17 R. C. L., sec. 223, at p. 866, speaking to the subject: "A surety's 
liability is measured by that of his principal and where, owing to the 
concealed fraud of the latter, the statute has not commenced to run, the 
surety will not be permitted to invoke the protection of ihe statute on 
the ground that he was innocent of the fraud. Therefore, where, be- 
cause of fraud of a principal in the concealing and misappropriation of 
money, the statute does not run against him, it does not run against the 
sureties on his bond. The reason in such cases seems to be that the 
sureties guarantee the good conduct and faithfulness of the principal 
in the discharge of the duties of his office, and that in  eqlity and good 
conscience they should not be exempt from liability for his misconduct 
and peculations, when by fraudulent concealment he has prevented dis- 
covery until the time limited by the statute to bring action has expired. 
Any other construction would make the very frauds against which the 
sureties covenanted the means of relief from liability. The bond in 
such case, instead of securing the faithfulness of the officer, would tend 
to promote on his part skillfully and fraudulently concealed pecula- 
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tions, and would be an inducement to fraud." Jones7 Commentaries on 
Evidence, V'ol. 11, p. 1027; Waugh v. Guthrie Gas, etc., Co., 131 Pac., 
174, L. R. A., 1917-B, 1253; Bailey v. Glover, 21 Wall., 342, 22 L. Ed., 
636; Reynolds v. Hennessy, 17 R. I., 169, 23 Atl., 639. 

(5 )  Should the trial judge, before whom the motion herein was made, 
either have dismissed this action or made an  order consolidating it with " 
the action then pending in  the same court entitled, "State of North 
Carolina, 011 relation of A. Wayland Cooke, clerk of the Superior Court 
of Guilford County, suing in  behalf of itself and all persons having 
claims against Mason W. Gant, on account of moneys, funds and securi- 
ties received by him during his tenure of the office of clerk of the 
Superior Court of Guilford County, by virtue or under color of his 
office as such cleck, v. Mason W. Gant and his wife, Minnie D. Gant, 
and B t n a  Casualty and Surety Company ?" 

(6 )  Can plaintiffs maintain this alleged summary proceeding in  the 
same court and at  the same time the creditors' bill aforesaid was pend- 
ing, thereby appropriating to the payment of its indebtedness the 
greater part  of the penalty of the bonds executed by appellant, the effect 
of which is to have itself adiudicated a preferred creditor and to de- 
prive all other creditors in  the same class from benefiting pro tanto in 
the bonds given as much for their protection as for that of plaintiffs? 

The contention of the Surety Conlpany is that  an action subsequently 
instituted by A. Wayland Cooke, as clerk of the Superior Court, against 
Gant, for moneys received by him to which the present clerk was en- 
titled should have been consolidated with this summary proceeding. 
From the record, it does not appear that Cooke made any motion asking 
that  the two actions be consolidated, although he was present in court 
during the progress of this trial. Neither did the defendant Gant make 
any such motion, nor the defendant Surety Company. I t  mas a ground 
of defendant Surety Company oil its motion to dismiss, but it made 110 

motion to consolidate, nor did i t  set up in its answer another action 
pending between the same parties. If  the Surety Company ever had 
any rights oil this aspect, we think the matter has been waived. 

C. S., 511: '(The defendant may demur to the complaint when it 
appears upon the face thereof, either tha t :  (3 )  There is another action 
pending between the same parties for the same cause." 

C. S., 517: '(When any of the matters enumerated as grounds of de- 
murrer do not appear on the face of the complaint, the objection may 
be taken by answer." Where any action is pending for the same cause 
and between the same parties, which fact does not appear on the face 
of the complaint, the objection may be taken by answer. Cook u. L'ook, 
159 N. C., 47; Allen v.  Salley, 179 N .  C., 147. I t  is a ground of de- 
murrer, if i t  appears on the face of the complaint. C. S., 511(3), 
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supra. Defect of parties which does not appear on th~: face of the 
complaint must be taken advantage of by answer, othermise it will be 
deemed as waived. Lunn ti. Shermer, 93 S. C., 164, 16'7. 

C. S., 518: "If objection is not taken either by demurrer or answer 
the defendant waives the same, except the objection to the jurisdiction 
of the court, and that the complaint does not state facts sufficient to 
constitute a cause of action." 

The Governor of the State, the Attorney-General and the Auditor, 
n-110 compose the Pension Board, mere diligent and v i g i l ~ n t ,  as i t  was 
their duty to be in the matter, and entitled to commendation. 

A case involving very similar facts to this was approved by the 
Supreme Court of the United States in  Secretary et al. v. Chaloner's 
Executors, 1st Law Ed., 696. The Chipf Justice, speaking for  the 
Court in this case, said:  "It  is an  established principle, that the person 
who first sues and obtains judgment on an  official bond is entitled to 
take the whole of the penalty, if his demand amounts to so much, in 
esclusion of every other claimant." And fur ther :  "It is a plain prin- 
ciple in equity that whenever a man who had originally a legal remedy 
impairs it by his own neglect or omission, he shall be postponed to 
another morr vigilant claimant; and that the Legislature entertained 
the same equitable sentiment may be collected from the relief which 
thev afforded to the sureties of all auctioneer under siriilar circum- 
stances." I n  this case a public auctioneer was indebted to various Deo- 
ple, including the State, and the Attorney-General instituted a peremp- 
tory action in the name of the State and recovered judgment while 
other creditors waited. This case is quoted with approval and the 
principle elaborated upon in 260 Pac., 152. 

( 7 )  Did the tr ial  judge, in ruling the defendants into ir ial  immedi- 
ately after issues joined, deny appellant a legal right given i t  by C. S., 
357, amended by chapter 3, Public Laws of 1923, and sl:, declared in 
Cahoon. v. E v e ~ f o n ,  187 S. C., 3691 We think not. This is a sum- 
mary remedy under C. s., 356. Sot ice  and complaint u-ere filed on de- 
fendant, as required by the statute. The statute plainly says, "And 
the court shall t ry the same and render judgment at  the term when the 
motion shall be made, but ten days notice in writing of the motion must 
hare  been previously given." 

(8)  Was there an  abuse of discretion on the par t  of the tr ial  judge 
in ruling the defendants into trial at  the time and under :he facts and - 
circumstances then existing? We think not. 

The principle is set forth in  S. v. Sauls, 190 S. C., at  p. 814: "The 
modern application of the rule has thus been summarized: TTThen the 

A - 
discretion of the trial judge is rxercised with a reasona1)le degree of 
judicial acumen and fairness, i t  is one which the higher courts are loath 
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to review or disturb. The mere fact that the case was disposed of with 
unusual dispatch is not an ear mark of error. The  presiding judge 
must be to a certain extent free to secure a speedy and expeditious trial, 
when such speed and expedition are not irlcorlsistent with fairness. 
While it is not necessary, to constitute abuse, that the court shall act 
wickedly or with intentional unfairness, it  is essential to show the com- 
mission of a clear or palpable error, without the corrcction of which 
manifest injustice will be done. Familiar  with all the attcridant circum- 
starms,  the judge has the best opportunity of forming a correct opinion 
upon the case presented and has the benefit of a presumption in fa\-or 
of his action. 1 6  C. J., 452, sw.  522(2)." l lrolf  1 % .  G o l d s f ~ i n ,  192 
3. C., 818. 

(9 )  Did his  Honor riolate C. S., 564, and was there error in the 
eridence admitted and the peremptory instructions gircn to the jury as 
to the different amounts recovered under the different surety bonds 
executed by appellant? We think not. 

C. S., 56.2, is as fo l lom:  "No judge, in giving a charge to the petit 
jury, either in a civil or a criminal action, shall gire an opi~lion whether 
a fact is fully or. sufficiently pro~e11, that being the true office and 
proriiice of the jury;  but he shall statc in a plai11 and corrcct manner 
the evidence given in the ('asp and tleclare a11d explain the la\\- arising 
thereon." 

The matter complained of was a matter of matheinatical calculatiori. 
Thcre could be no dispute about the amounts. 111 the court belon 
stating the undisputed a n l o u ~ ~ t s ,  we call see no harm donc~ or prejudicial 
or  reversible error. 

I n  Sl'illiamc T. L z ~ r n l ) ~ ,  Po.,  118 S. C., at p. 933, is thc following: 
"The next exception n a s  that  the judge made a calculation 'as per 
alleged contract price and handed it to the jury,' tclling then1 to make 
their own calculation, that  they were not bound by his, that they must 
find the amount f r o ~ n  thc eridcnce, etc., as we hare  already stated. 
This seems harmless, and we understand it is frequently donc by the 
judge without prejudice to  any one." 

(10)  I s  appellant liable for twelve per cent interest from tlie date of 
tho different 'defalcations on the par t  of M. W. Gant, or frorn tlie time 
plaintiff demanded payment from tlie defendant, or from the said 
31. W. Gant, and refusal to pay on the part  of said defendniits, or cither 
of thcin ? 

The appellees wailed the recorery of this 1 2  per cent frorn the actual 
date of each defalcation, and his Honor stated to the jury that "the 
court is authorized to state that  the State in this instance, however, 
does not demand the 1 2  per cent from the date of the misapplication, 
but does demand it from the date of the expiration of each term of 
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office." This was a concession against the interests of the State and 
in favor of the defendant bonding company. I f  the 12 ;?er cent had 
been actually calculated upon each voucher as when misapplied, the 
amount recorerable against the bonding company would have been in- 
creased orer $5,000. 

C. S., 357, immediately following C. S., 356, authorizing this sum- 
mary remedy on official bonds, declares: "When money received as 
aforesaid is unlawfully detained by any of said officers, and the same 
is sued for  in any mode whatever, the plaintiff is entitled to recover, 
besides the sum detained, damages at  the rate of 12 per centum per 
annum from the time of detention until payment." 

The present Chief Justice, i n  S. v. Martin,  188 N .  C., a t  p. 122, 
in a well considered opinion, conclusively settles this question against 
the contentions of appellant. I t  is there said:  "As against the prin- 
cipal, E. E. Martin, the plaintiffs or relators are entitled to recover, 
in addition to the several sums found to be detained by him, damages 
at  the rate of 12 per cent per annum from the time of detention until 
paid. (C. S., 357). . . . I f  the judgments against the principal for 
defalcations or misappropriations during any one term, plus damages 
a t  the rate of 12 per cent per annum, do not exceed the penalty of the 
bond given for  that  term, the relators would be entitled to  collect out of 
the surety the full amount of their judgments against the principal. 
But if the bond given for any one term be not sufficient to pay such 
judgments in  full, the pro rata interest of each relator would be deter- 
mined cn the basis of the principal amount recovered plus damages 
a t  the rate of 12 per cent per annum from the time of detention by the 
officer up  to date of settlement." 

(11) Can the plaintiff recover of the defendant the sum of twenty- 
five thousand dollars ($25,000) upon the bond executed b;y it covering 
the term of M. W. Gant, which ended 9 October, 19302 'We think so. 

C. S., 927, supra, is directory and prescribes the penalty of the  clerk'^, 

bond of not'less than $10,000 and not more than $15,000. The bond 
given was $25,000. The Surety Company received the premium on the 
$25,000 bond and is 'estopped to deny its validity. 8. v. Taylor,  72 
N. W., 409; U .  S. v. Hodson, 10 Wall., 395; 21 R. C. L., see. 200, p. 
1160. C. S., 324 and 327 do not militate against the position here 
taken. Commissioners v. Xagn in ,  86 N .  C., 286. 

"No officer of the government has a right by color of his office to 
require from any subordinate officer as the condition of hicg holding his 
office that  he should execute a bond with a condition different from 
that prescribed by law. That  would be not to execute it, but to super- 
sede the requisites of the law." U .  S. v. Tingey ,  8 L. Ed., 66. 
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Gant, the clerk, gave the bond voluntarily, the defendant Surety 
Company signed i t  as surety voluntarily. Both are presumed to know 
the statutes on the subject. After receiving these premiums for years, 
the Surety Company cannot now repudiate its solemn obligation and 
shirk its responsibility. 

We see no error in  the issues submitted by the court below. Erskinc 
v. Motor Co., 187 N. C.. 826; Greene v. Bechtel, 193 N. C.. 94. 

The arguments and briefs' by the able and learned counsel on both 
sides in  this case were elaborate, well prepared and helpful. The case 
involving so important a matter was thoroughly presented by counsel 
on both sides. I n  going over the long record, we find that the court 
below tried the case with unusual patience, care and ability. The 
Surety Company is an insurer i n  a matter of this kind. I t  received 
the premiums on these bonds for long years to protect the plaintiffs. 
The Surety Company was paid for the liability i t  assumed, and now 
must make good the breach made by its principal, who has admitted his 
liability in  the sum of $90,519.44. The appeal to this Court is by the 
Surety Company alone. We  see nothing in  this record which the 
Surety Company can complain of. I t  has had its day in court. I t  de- 
manded a jury trial, they heard the defendant's arguments, a fair  and 
impartial charge was given by the court below to the jury, they have 
found all the issues against the Surety Company and in  favor of plain- 
tiffs, and rendered a verdict against the Surety Company for $66,184.92. 

From the record we can see no error in law. The judgment of the 
court below is 

Affirmed. 

E'. 11. GLENN ET AL. v. BOARD O F  COUNTY COMJlISSIONEIiS 
O F  DURHAM COUNTY ET AL. 

(Filed 2 July, 1931.) 

1. Taxation A &County may not levy taxes in excess of fifteen cents 
on the hundred-dollar valuation for general fund. 

Within the limitations of our Constitution, Article T', section 6, pro- 
viding that the total State and county tax on  property shall not esceed 
fifteen cents on the one hundred-dollar valuation, the county commis- 
sioners of the respective counties may levy a tax for necessary espensec 
without a vote of the people or special legislative authority. 

2. Taxation A +County may levy tax for special, necessary expense with 
speciaf approval of General Assembly without vote of people. 

Taxes leried for a special purpose by a county with special legislative 
approval and for necessary county espenses are valid without a vote of 
the people. 
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3. S a m o W h e r e  tax is  not fo r  necessary expenses, approval of voters is  
necessary whether  fo r  special purpose o r  not. 

For purposes other than necessary expenses, whether special or not, 
t ines  may not he levied by a county either within or ill excess of the 
limitation fixed by our Constitution, Article T-, sectioii 6, ercept by a vote 
of the people under special leg is la ti^ e aurhoiity. Article VI I ,  section '7. 

4. Taxation A +Where debt  is created for  general exp13nse i t s  fund- 
ing is also for  general expense and  not  fo r  special purpose. 

The issuance of bonds by a county to  refund a debt arising from a de- 
ficiency in the general fund tor general county expenses may not he 
declared to he for a specinl purpose within the meanine of the Constitu- 
tion, but where the original debt was incurrc>d for a specla1 purpose for 
a necesiary expense its funding may be declared to be for a special, 
neceswry expense because of its original character. Special purposes 
within the constitutional pro1 isions discussrd by STACY. ('. J. 

6. Same-Ch. 81, Public Laws 1927, a s  amended by ch. 60, Public Laws 
1031, does no t  provide for  tax f o r  general fund  i n  excess of limita- 
tion. 

Our statute permitting a county to refund its indebtelncss incurred 
prior to 1 July, 1931, provides that "nothing herein contained shall be 
conqtrued as authorizing an unlimited tas  for the payment of bonds not 
issued for a special purpose," and the statute is declaratorb of the law as  
construed by our courts, and confines the refunding of debts to those not 
requi~ing a tax rate  in excess of the constitutional limitat on for general 
county expenses or those created for a specinl, necessary purpose with 
the special approval of the Genernl Assembly 

6. Same-General Assembly may not  authorize tax for  general fund i n  
excess of t h e  constitutional limitation. 

The General iissernbly is nithout power to su<pend the conqtitutional 
provision limiting the tax rate for general county expenses by declaring 
the issuance of bonds to refund debts incurred for general county es-  
penses to be for a special purpose by reason ot financial depression, and 
to the extent a statute attempts to violate tlic constitutional provision it  
is void. 

7. Statutes  A e-Of two  possible constructions of a s ta tu te  t h e  courts will 
adopt  t h a t  one which is constitutional. 

Where a n  act of the General Assembly is susceptible of two interpre- 
tations, one constitutional and the other not, the courts will adopt that 
interpretation which would be constitutional and reject the other, the 
presumption being in favor of the validity of the act. 

8. Taxation A b C h .  60, Public Laws 1931, authorizes funding of debts 
incurred for  special, necessary expenses o r  within limitation. 

Where a statute authorizes the issuance of bonds by a county for fund- 
ing indebtedness now outstanding or incurred before 1 July, 1931, and 
declares that  taxation for the payment of sucsh funding bcnds shall con- 
stitute a special purpose, it will be interpreted in the light of the Consti- 
tution, and i t  authorizes the funding of debts incurred for purposes prop- 
erly denominated special !~hich a re  also necessary expenses nf the county, 
but i t  does ~ i o t  authorize the funding of debts incurred tu meet a de- 
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ficiency in the general county fund when it would be necessary to es- 
ceed the constitutional lirnitation on the tax rate for their payment. 
Article T', section 6. 

9. Same-Whether tax is for general or special purpose is for determina- 
tion of courts. 

Whether a t a s  levy authorized by statute is for a special purpose is a 
question including both law and fact, and is for judicial and not for 
legislative determination. 

AD AM^, J., concurring. 

,IFPEAL by defendant from Frizzelle, J., at  Chambers, Durham, N. C., 
11 Junr ,  1931. From DURHAX. 

Controversy without action submitted on an agreed statement of 
facts. 

The  plaintiff, a resident taxpayer of Durham County, sues on behalf 
of himself and all others similarly situated who may wish to make them- 
selves parties, to test the right or  to enjoin the defendants from issuing. 
on 1 July,  1931, certain funding bonds of Durham County in the 
amount of $65,000 "for the purpose of funding, redeeming and paying a 
like amount of indebtedness created by said county for its current neces- 
sary expenses, without enumeration of any particular purpose for which 
such indebtedness was created, the same being evidenced by tax anticipa- 
tion notes of said county now outstanding, and to cause such bonds to 
recite on their face that  they and the interest thereon are payable from 
an  unlimited ad ralorem tax upon all taxable property of said county. 
. . . That  all of the notes hereinabove mentioned were issued in 
anticipation of the collection of the taxes and other revenue for the 
fiscal year ending 30 June,  1931, $50,000 of the proceeds thereof having 
been paid into the county operating expense fund and expendrd for 
such necessary current operating expenses, and $l.5,000 of such proceeds 
har ing  been used for the payment of $15,000 revenue anticipation notes 
issued for necessary current operating expenses in the preceding fiscal 
year." 

The  defendants are proceeding under "The County Finance Act," 
ch. 81, Public Laws 1927, as amended by the "Local Government Act," 
ch. 60, Public Laws 1931, and they contend that the issuance of the 
bonds in question for funding the county "indebtedness now outstand- 
ing or incurred before 1 July ,  1931," and the recital in said bonds to 
the effect "that the tax for their payment is unlimited" are authorized 
by said statutes, particularly section 41 of the former as amended by 
section 60 of the latter. 

I t  is agreed that  if, under these statutes, an  unlimited tax may be 
levied to pay the interest on said bonds and the principal when due, 
everything necessary to bring this about has been done, i. e., all the 
requirements of the law ha re  been observed on the par t  of the defend- 
ants. 
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I t  further appears that "Durham County levied in the fiscal year 
ending 30 June, 1931, and also in the fiscal year ending 313 June, 1930, 
a tax of fifteen cents on the one hundred dollars of taxable property for 
said fund known as County Operating Expense Fund, which fund is for 
its necessary current operating expenses, but has been une.ble to collect 
sufficient taxes and other revenue for the payment of all of its neces- 
sary current operating expenses or for the payment of any of said 
notes." 

On the facts agreed the trial court enjoined and restrained the de- 
fendants from inserting in the advertisement of sale any statement that 
said bonds and the interest thereon will be payable "from an unlimited 
tax upon all the taxable property in said county, or that the face of said 
bonds will so recite." 

From this ruling and order the defendants appeal, assigning error. 

Victor S. Bryant for plaintiffs. 
R. P. Reade f OT defendmts, and Chester B. Masslich of counsel. 
John W .  Himdale amicus curim. 

STACY, C. J., after stating the case: The essence of what the defend- 
ants propose to do, and the ultimate effect of their proposal is, to issue 
bonds of Durham County to meet a deficiency of $65,000 in the county 
operating expense fund, which deficiency, without enumerating the 
several items composing it, was occasioned by the inability of the 
county authorities to collect or to realize sufficient taxes out of the maxi- 
mum constitutional levy for said fund. The remedy suggested in 

. French v. Cornmissioiners, 74 N.  C., 692, to meet such a situation 
(elaborated in later cases) is, either to reduce expendituresg, if the taxes 
cannot be collected, or, if the tax for any of the items going to make up 
the general levy be required "for a special purpose," which is also a 
necessary expense of the county, to apply to the Legislature for its 
special approval to add an increased levy for such special purpose. 
Mayo v. Commissimers, 196 N .  C., 15;  Owms v. Wake County, 195 
N.  C., 132; Commissiol~ers vl. Assell, 194 N .  C., 412 (on rshearing, 195 
N. C., 719); R. R.  v. Rbid, 187 N. C., 320; R.  R.  v. Commissioners, 178 
N.  C., 449; Dauis v. Lenoir, 178 N.  C., 668. 

The defendants contend that this latter course has been pursued in the 
instant case, while a contrary view is taken by the plaintiff. 

Special approval of the General Assembly is given in section 8 of 
"The County Finance Act" to the issuance of county bonds and notes 
for certain purposes designated therein as special. And in section 41 
of the same act it is provided that the full faith and credit of the 
county shall be deemed to be pledged for the punctual payment of the 
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bonds and notes issued thereunder, including bonds for which special 
funds are provided, etc. This section was amended by section 60 of the 
Local Government Act by adding at the end thereof the following: 

(( 'Nothing in this section shall be construed as authorizing an un- 
limited tax for the payment of bonds not issued for a special purpose 
within the meaning of section six of article five of the Constitution of 
S o r t h  Carolina. I t  is the intention of this act, however, to authorize 
the issuance of funding and refunding bonds and notes as herein pro- 
vided in cases where taxes for their payment is limited by the Consti- 
tution, as well as in other cases. The General Assembly hereby de- 
clares that an emergency exists by reason of the present extraordinary 
financial condition of the counties of this State, and hereby gives its 
special approval to the levying of taxes to the fullest extent permitted 
by the Constitution for the purpose of paying bonds and notes issued 
hereunder to fund or refund or renew indebtedness now outstanding or 
incurred before July first, nineteen hundred and thirty-one, and 
hereby declares that the payment of such bonds and notes constitutes a 
special purpose.' " 

The pertinent constitutional provisioris on the subject are as fol- 
lows : 

Article V, section 6 :  "The total of the State and county tax on prop- 
erty shall not exceed fifteen cents on tho one hundred dollars value of 
property, except when the county property tax is levied for a special 
purpose and with the special approval of the General Assembly, which 
may be done by special or general act:  Provided, this limitation shall 
not apply to taxes levied for the maintenance of public schools of the 
State for the term required by article nine, section three, of the Consti- 
tution: Provided further, the State tax shall not exceed five cents on 
the one hundred dollars value of property." 

Article V I I ,  section 7 :  "No county, city, town, or other municipal 
corporation shall contract any debt, pledge its faith or loan its credit. 
nor shall any tax be levied or collected by any officers of the same 
except for the necessary expenses thereof, unless by a vote of the ma- 
jority of the qualified voters therein." 

I t  is established by the authoritative decisions interpreting these 
sections of the Constitution : 

1. That within the limitations fixed in Article V, section 6, the county 
commissioners of the several counties may levy taxes for the necessary 
expenses of the county without a vote of the people or special legislative 
approval. Henderson v. Wilmington, 191 N .  C., 269; Commissioners v. 
Commissioners, 165 N .  C., 632; Guire v. Commissioners, 177 N .  C., 
516; Hargrave v. Commission~rs, 168 K. C., 626; Black 1 % .  Commis- 
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sioners, 129 N. C., 121; Herring v. Dizon, 122 5. C., 420; Vaughn I , .  

C'ommi~sioners, 117 K. C., 429; Long v.  Commissioners, "6 N .  C., 273. 
"Taxation for State and county purposes combined (cannot exceed 

the constitutional limitation for their necessary expenses and new debts. 
. . . I f  what are often miscalled the 'necessary expenses' of a 
county exceed the limitation prescribed by law, the necessity cannot 
justify the riolation of the Constitution." French 2%. Commissioners, 
74 N. C., 692. 

2. That  for special purposes and with thc1 special approval of the 
General Assembly, the  county commissioners of the s e x r a l  counties 
may exceed the limitations in Article V, section 6, without a vote of the 
people; provided the special purposes so approved by the. General As- 
sembly are  for the necessary expenses of the county. R. R. v. Lenoir 
Counfy ,  200 iY. C., 494; R. R. v.  Cherokee County, I95 X. C., 756; 
R. R. v. Forbes, 188 N .  C., 151; R. R. v. V c A r f a n ,  18:) N.  C., 201; 
Parain, v. Commissioners, 177 N .  C., 508; Pritchard v. Commissioners, 
160 X. C., 477; Smathers v. Comntissioners, 125 N .  C., 480 (defend- 
ant's appeal, 487) ; Tucker I ? .  Raleigh, 75 N .  C., 267; Brodnax 2 % .  

Groom, 64 N. C., 244. 
Speaking to the subject in McCless v. Xeekins, 11'7 iY. C., 35, 

JIonfgomery, J., delivering the opinion of the Court, says: "We haye 
already said that  the commissioners would hare  no right lo issue bonds 
without a popular rote unless for necessary expenses. Keither would 
the Legislature have the power to authorize them to do so. It seems 
from the perusal of the act that  power was intended to be given to the 
commissioners to issue bonds for any and all indebtedness of the 
county, whether incurred for necessary expenses or not. This power 
will riot be conferred by the legislatire power, for  such an  attempt 
would be directly in conflict with Article V I I ,  section 7, of the Consti- 
tution. B u t  we see no reason why the commissioners should not be 
allowed, under the act, to fund the county debt and issue Elonds for that  
par t  of same which was contracted for necessary expens?s, without a 
popular rote, even if they had not the power given to them expressly 
under the Constitution and other laws than the act of 1889. An act 
of the Legislature can be constitutional in part  and in pa;.t unconstitu- 
tional. XcCubbins v. Barringer, 61 N. C., 554; Johnson. v. M'inslo~c~, 
63 R. C., 552." 

"Such 'special purposes' must be of the ordinary pwposes of the 
county, such as that  to build a courthouse, a public jail, or an  impor- 
tant  bridge, as t o  which i t  may be deemed necessary to crl?ate a special 
fund7'-Merrimon, C. J., in Jones v. Commissioners, 107 N. C., p. 264. 

3. That  for purposes other than  necessary expenses, whether special 
o r  other, taxes may not be levied by the commissioners of any county, 
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either within o r  in excess of tlie limitations fixed by Article V, sec- 
tion 6, except by a vote of the people under special legislative authority. 
Hriggs c. RuJrigh, 195 N. C., 223; Jones u. Sezu  B e r n ,  184 N. C., 131; 
Bprr ing  v. D i s o n ,  supra;  Xoosr  c. Commissioners, 172 S. C., 419; 
R. R. v. Commissioners, 148 N. C., 220. 

4. That  a tax "to supplement tlie geueral county fund" ( R .  R. r .  
Re id ,  187 N. C., 320), or  "to provide for any deficiency in the necessary 
expenses and revenue of said respective counties" ( R .  R. v.  Commis-  
sioners, 178 S. C., 449), or "for the purpose of taking u p  a note ill 
bank made by the predecessor board and other current expenses" ( R .  R .  
v. Cherokee C o u n f ! ~ ,  177 S. C., 86), or to meet "the other current 
expenses of said county in said years" (TT'illiams v. Cowzmissioners, 119 
Y. C., 520), or ''to borrow money for the necessary expenses of the 
county and proridc for its payment" (Benne t t  c. Commissioners, 173 
S.  ('., 623), is not for a spccial purpose within the meani i~g of the ('on- 
stitution. 

When a debt is originally created for a purpose properly denomi- 
nated special, which is also a necessary expense of the county, its fund- 
ing or refunding may be declared a special purpose because of its 
initial cliaracter (Barbour  I> .  TT'ake C o z ~ n f ? ~ ,  197 S. C., 311), but when 
the debt arises from a deficie~~cy in the general county fund, its funding 
or refunding would not be "for a special purpose" in the coilstitutional 
sense. I t s  creation comes from a deficiency in tlie general fund, and 
uothing else appearing, its funding would be to make up that deficiency. 
To say that the funding of tax-ai~ticipatioli notes, given for money bor- 
rowed to meet the general expenses of tlie county, or to supplement the 
general county fund, may itself be declared a special purpose would 
be to conrert a note given for one purpose into another and special one 
by the simple expedient of rene~ving i t  and changing its name. When 
a note is given for one purpose, ostensibly its renewal would be for the 
same purpose. This is the rationale of the decisions on the subject. 

Nor does it appear that  the Legislature had any different object in 
view. I t  says: "Xothing in this section shall be construed as authoriz- 
ing an  unlimited tax for the payment of bonds not issued for a special 
purpose." The statute provides that  funding and r ~ f u n d i n g  bonds may 
be issued where taxes for their payment are limited by the Constitu- 
tion, as nell  as ill other cases. Bu t  this is  only declaratory of the lam 
as lleretofore announced in a number of cases, notably Benne t t  v. C o m -  
missioners, sz ipm,  where H o k e ,  J., speaking for a unanimous Court, 
says: "True, we have held in this jurisdiction that  when county com- 
missioners hare  power to contract a debt or to provide for valid debts 
already contracted, they may, in the exercise of good business prudence, 
issue county bonds in evidence of tlie obligation, the right of taxation, 
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therefore, being restricted to the constitutional lirnitaticlns as to debts 
incurred since the same was adopted. Commissioners v. Il'ebh, 148 
N. C., 120; NcClcss v.  Meekins, 117 N. C., 34;  French v. Commis- 
sionm-s, 74 N .  C., 692; Johnsfon 2). Commissioners, 67 N C., 103." 

The  General Assembly fur ther  declares that an emergency exists by 
reason of the present extraordinary financial condition prevailing in the 
counties of the State and gives its special approval for the levying of 
taxes "to the fullest extent permitted by the Constitutior" for the pur- 
pose of paying bonds and notes issued to fund or refund or renew in- 
debtedness of the counties now outstanding or incurred before 1 July,  
1931, and declares that  the payment of such bonds and notes shall con- 
stitute a special purpose. Bu t  this does not purport to convert notes 
issued for a deficiency in the general county fund into notes for special 
purposes. I f  i t  does, then t o  this extent the act runs counter to the 
organic law, for the Legislature is  without power to suspend the Con- 
stitution even in times of stress. Dizon c. (70mmissioners, 200 N .  C., 
215. T o  hold otherwise would be to permit by indirection that  which 
is prohibited from direct accomplishment. The  Constitution is the 
protector of all the people. I t  stands as their shield and lsuckler in fa i r  
weather and foul ;  and in periods of panic and depressior, it is to them 
"as the shadow of a great rock in a weary land, a shelter in the time 
of storm." The  obserrations of R ~ a d e ,  J., in R. R. c. Hotden, 63 PIT. C., 
410, at p. 418, which were pressed on the a r g ~ u n e ~ i t ,  are not a t  rariance 
with this position, but are accordant herewith. When an  act of the 
Legislature is susceptible to two iiiterprctations, one con:,titutional and 
the other not, the courts will adopt the former and rejec- the latter, as 
the presumptio~i is  in favor of its validity. Green 2.. ds1zeoille, 199 IT. C., 
516, 154 S. E. ,  852; Hammond I?. McRae, 182 N .  C., 747, 110 S. E., 
102; Person z!. Doughton, 186 N .  C., 723, 120 S. E., 481. 

It is  true, the act provides for funding "indebtedness now outstand- 
ing or incurred before 1 July,  1931," and declares that  the payment of 
such funding bonds and notes shall constitute a special purpose. Inter-  
preted in  the light of the Constitution, this means that  debts created in 
prosecuting purposes properly denominated special, which are also 
necessary expenses of the county, may be funded and taxes levied to 
pay said funding bonds as '(for a special purpose," while those levied 
to pay the bonds issued to  meet a deficiency in  the general county 
fund, would fall within the limitations of Article V, section 6. Hen- 
ne f t  v. Commissioners, mpra;  JlcCless v. Xeekins, supra. 

The cases of Wolfe v. Xt .  Airy,  197 N .  C., 450, Hartslield v. Crareiz 
Counfy,  194 S. C., 358, Jones v. Commissioners, 137 N .  C., 579, 
Edwards v. Comm&sioners, 70 N .  C., 571, and Sedberry v. Comnais- 
sioners, 66 N .  C., 486, the last three cited and relied upon by defend- 
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ants, a re  not a t  variance with anything said herein, nor do they an- 
nounce a contrary view. I n  these cases the right to fund certain valid 
obligations was upheld, but the question of the limitation of the tax as 
fixed by the Constitution was not involved. So in the instant case the 
right of the authorities to fund the present indebtedness is not mooted. 
This is conceded. The point i s :  May an  unlimited tax be pledged and 
levied for the payment of said funding bonds? We think not. Pritchard 
v. Commissioners, 160 N .  C., 476. 

As a "special purpose" for which an unlimited tax may be levied with 
the special approval of the General Assembly and without a rote of the 
people must also be a ('necessary expense" of the county, which latter 
includes both law and fact. and. as used in the Constitution and munici- 
pal resolutions, is a matter for judicial, rather than legislatire, deter- 
mination (Henderson v. Wilmington, supra), i t  follo~vs that  what 
constitutes a special purpose within the meaning of the Constitution, 
must ultimately be decided by the courts. Storm v. Wrighfsvi17e Reach, 
189 N .  C., 679; Hightower v. Raleigh, 150 N.  C., 569; Wharton v.  
Greensboro, 146 N .  C., 356; Fatuceft v. Mf. Airy, 134 N .  C., 125; Black 
v. Commissioners, 129 N .  C., 121 ; Long v. Commissioners, 76 N .  C., 273. 

The  expressions "current necessary expenses" and "necessary current 
operating expenses," used in the agreed statement of facts. were doubt- 
less induced by similar expressions in some of our opinions, notably 
Black v. Commissioners, supra, where '(current necessary expenses of 
the county" and "floating indebtedness of the county" were used by the 
writer of the opinion; but these expressions are neither determinative 
of the legal question now presented, nor do they furnish a cue to its 
solution. 

We think the instant case falls within the principles stated in the 
fourth paragraph above, to the effect that, in substance, the effort is to 
supplement the general county fund, or to provide for a deficiency 
therein, o r  to take up  a note in  bank and other current expenses, or to 
borrow money for the necessary expenses of the county and provide for 
its repayment, which we have said was not "for a special purpose" 
within the meaning of Article V; section 6, of the Constitution. The  
judgment is  accordingly 

Affirmed. 

ADAMS, J., concurring: The  law as I understand it is correctly stated 
in the opinion delivered by the Chief Justice, and for this reason I 
should perhaps make reference to a paragraph in  the appellants' brief. 
I t  is there said tha t  the  decision in  R. R. v. Reid, 187 N. C., 320, is 
authority for the position that  a tax for the "ordinary expenses" of a 
county may be a tax for a "special purpose." The pertinent par t  of the 
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opinion in that  case is i n  these words: "Now, if we apply the statement 
of Chief Justice Marshall, that  'every opinion, to be correctly under- 
stood, ought to be considered with a view to the case in  which it was 
delirered' (L7 .  S. v.  Burr, 25 Fed. Cases, p. 165),  we must conclude that, 
although a tax 'to supplement the general county fund' is not a tax for 
special purpose, neither of the decisions cited by the plaintiff sustains 
the contention that  the maintenance of the county home or the building 
and repair of bridges is not such special purpose as  comes within the 
purriem of the sixth section of Article V. On the contrary, while the 
construction and maintenance of the county home and the building and 
repairing of bridges may be considered a par t  of the ordinary expenses 
of the county, to  be defrayed out of the general county revenue when 
sufficient for these purposes, still a tax leried under a special or general 
act for the specific and exclusive purpose of constructing, maintaining 
or repairing courthouses, jails, county homes, highways, or bridges is 
deemed to be levied for a special purpose. Therefore, if the tax of 
3 cents was levied to provide for constructing, repairing or maintaining 
bridges or the county home, the purpose was special." 

This language, it seems to me, is not susc2eptible of the appellants' 
liberal construction. The meaning is th is :  If a county had sufficient 
money or "revenue" on hand to  construct or  maintain a county home, 
or to build or repair a bridge, the cost may be paid out of such money 
or "rerenue" just as the ordinary expenses of the county are paid 
('4dam.s 1 % .  Durham, 189 N .  C., 232) ; and a tax leried by a county for 
the sprcific and exclusive purpose of constructing, maintaining or re- 
pairing courthouses, jails, county homes, highways or bridges is deemed 
to be levied for a special purpose, these purposes and others of like 
character involving "necessary expenses" within the meaning of &ti- 
cle VII ,  section 7, of the Constitution. Herring 1;. Dixon, 122 N. c., 
420; Joncs v. Commissioners, 137 N .  C., 579, 598; Croc*ker 2%. Voore,  
140 B. C., 432; Hendersonville v.  Jordan, 150 N.  C., 35;  ~7ommissioners 
1 . .  Road Commissioners, 165 N .  C., 632; Keith. v. Lockhart, 171 S. C., 
451; Xoose v.  Commissioners, 172 N .  C., 419; Wooda/l v. Highway 
Commission, 176 N .  C., 377; Parvin v. Commisswners, 1'77 N .  C., 508; 
Kefchie  v. Hcdrick, 186 K. C., 393; Henderson v. Wflmingfon,  191 
N. C., 269. 

The only way to preserve the vitality of Article V, section 6, and 
Article VII, section 7, of the Constitution is to adhere to the construc- 
tion, as stated in  the opinion of the Court, that  the "special purpose" 
for which the ('special approval" of the General ,4ssembly is essential 
must be for a '(necessary expense" in contemplation of the constitutional 
provision. 
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(Filed 2 Ju ly ,  1931.) 

1. Taxation A f-Statutora procedure for issuance of bonds must be 
strictly followed. 
d county proceedinv under the County Finance Act to refund its in 

debtecinesc: must act strictly according to the procedure prewribecl by the 
statute, and section 17 of the act provides that after hearing the corern- 
ing body may pass an order in the form of its introduction or in an 
amended form, but that the amount of the isiue shall not he increased 
nor the purpose of the issuance substantially changed by the amendment 
unleqs due notice and opportunity of hearing as required 1)~ the act shall 
he given, and where the eo1 elning body of a county sabstant~all~ thangec: 
the purpose of the proposed issue by a~nentlment nithont notice aucl an 
opportunity of hearing as prescribed h j  the act it is sufficient to  in\ aliclate 
the proposed bonds. 

2. Appeal and Error A e-The Supreme Court will not anticipat~ ques- 
tions of constitutional law. 

Appellate courts mill not anticipate questions of con\titntional law 
in advance of the nececsity of deciding them, nor give adrisory opinions 
on constitutional questions. 

,IPPEAL by plaintiff from SmalJ, J., 10 June,  1931, at Chambers, 
Kinston. From D ~ P L I N .  

Controversy without action submitted on an  agreed statfment of 
facts. 

The  plaintiff, a resident taxpayer of Duplin County, sceks to eujoin 
the defendants from issuing bonds to fund the present outstanding in- 
debtedness of the county as "for a special purpose," which the defend- 
ants are attempting to do under '(The County Finance Act," chapter 81, 
Public Laws 1927, as amended by the '(Local Government -ict," chap- 
ter 60, Public Laws 1931. 

P r io r  to 3 March, 1931, Duplin County had incurred an iiidehtetlt~ess 
for necessary expenses, including upkeep of roads and bridges, and the 
payment of maturing bonds and interest, and money borrowed to meet 
said expenses, itemized in the record as follows: 

Tax Anticipation Kote (dated 5 December, 
1930, due 5 June,  1931) $ 40,000.00 

Tax Anticipation Xote (dated 18 February, 
1931, due 18 July,  1931) 50,000.00 

P a r t  balance due on road and bridges-28 
April,  1931 8,000.00 
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resolution looking to the funding of this indebtedness was intro- 
duced 11 May, 1931, before the governing body of the county as re- 
quired by section 9 of the County Finance Act and duly published in 
The Duptin Journal on 14 and 28 May, and 4 June, agreeably to the 
provisions of section 16 of said act. 

No protest against the issuance of the bonds having been made by 
any citizen or taxpayer on 25 May, the day fixed therefor under author- 
ity of section 1 7  of the County Finance Act, the resolution was finally 
adopted by the board of commissioners. 

There was nothing in the resolution or in the publication thereof to 
indicate that the funding of the indebtedness was to be "for a special 
purpose" or that a tax in excess of the 15 cents on the $100 valuation 
would be levied to pay the same. 

On 8 June, at  an adjourned meeting of the board of cornmissioners of 
Duplin County, an amendatory resolution was adopted setting forth 
that the necessary expenses of the county chargeable to the general 
county fund for the fiscal year beginning 1 July, 1931, will require the 
levying of a tax to the full constitutional limit of 15  cents on the $100 
valuation of property, making it impossible to care for the above in- 
debtedness out of said tax levy and carry on the necessarg operations of 
the county, and by reason of the unusual depression now prevailing, it 
has been found impossible to collect sufficient taxes to meet said obliga- 
tions; and the "board of commissioners of Duplin County finds as a fact 
that an emergency exists by reason of the present extrnord~nary financial 
condition and that the issuance of the said funding bonds 'for a 
special purpose' is necessary, in fact, the only means of' meeting said 
indebtedness, and that said bonds are issued with the special approval 
of the General Assembly.') 

From a judgment denying the injunctive relief sought and adjudging 
"that the funding bonds in the sum of ninety-eight thousand dollars 
($98,000), authorized to be issued by the board of conimissioners of 
Duplin County, and to be advertis.ed and sold by the Locrd Government 
Comniission of North Carolina, by Chas. M. Johnson, Director of Local 
Government and Executive Secretary of said Local Government Com- 
mission, are valid and legal and are authorized by legal authority, and 
that the levy of the tax is not prohibited by the Constitution of North 
Carolina," the plaintiff appeals, assigning errors. 

L. A. Beasley for pladntiff. 
Rivers D. Johnson, W m .  Henry Hoyf  and J .  T .  Gresham, Jr., for 

defenclanfs. 

STACY, C. J., after stating the case: While there is nothing in the 
judgment of the Superior Court to indicate that the proposed funding 
bonds are declared valid and duly authorized as "for a special purpose," 
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i t  may fairly be assumed that such is the meaning and intent of the 
judgment. I t  is so debated on brief, and this was the interpretation 
given to i t  on the argument. 

The defendants are proceeding under "The County Finance Act," as 
amended, but the record shows that some of its requirements have not 
been observed. 

Section 17 provides that after hearing the protest, if any, against the 
issuance of the proposed bonds on the day fixed therefor, "the governing 
body may pass the order in  the form of its introduction, or in an 
amended form, but the amount of the bonds to be issued shall not be 
increased by such amendment, nor the purpose of the issuance substan- 
tially changed, without due notice and hearing as above required." 

The purpose of the issuance, i t  will be observed, i s  substantially 
changed by the amendatory resolution adopted on 8 June.  This was 
without notice or  hearing. 

Furthermore the time allowed by section 21 of the County Finance 
Act for filing with the clerk a petition for a referendum on the bond 
order, to wit, "thirty days after the first publication of the order," had 
not expired at  the time of the adoption of the amendatory resolution, 
nor had it expired at the time of the submission of the present contro- 
versy on 10 June.  But the substantial change in the purpose of the 
issuance of the bonds without notice or opportunity of hearing, is 
sufficient to invalidate them. Xar lcham v .  Carver ,  188 N .  C., 615, 125 
S. E., 409. 

Where the Legislature has prescribed a method of procedure in  a 
matter of this kind, and such procedure is sought to be followed, the 
statutory provisions on the subject are controlling. Proctor v. Commis-  
sioners, 182 N. C., 56, 108 S. E., 360; Owens v. W a k e  County ,  195 
Y. C., 132, 141 S. E., 546; HendersonviTle v .  Jordan ,  150 N. C., 35, 
63 S. E., 167; Commissioners v. W e b b ,  148 N.  C., 120, 61 S. E., 670; 
Robinson 1.. Goldsboro, 135 N .  C., 382, 47 S. E., 462. Indeed, in cer- 
tain instances, the legislative method and the requirements thereof, 
whether expressed in permissive or mandatory terms, are  declared to be 
exclusive and binding on those chargeable with the execution of such 
powers. Ell ison v. Wil l iams ton ,  152 N .  C., 147, 67 S. E., 255; W a d s -  
wor th  v. Concord, 133 N .  C., 587, 45 S. E., 948. 

I t  should be obserred, perhaps, that the point upon which the case is 
made to turn here was not debated in  the court below. But i t  is a rule 
of appellate courts not to anticipate questions of constitutional law in 
advance of the necessity of deciding them; nor do they venture advisory 
opinions on constitutional questions. W o o d  v. Braswell,  192 N .  C., 588, 
135 S. E., 529; Person t i .  Doughton,  186 X. C., 723, 120 S. E., 481. 

For  the reason stated, plaintiff is entitled to the relief demanded. 
Error.  
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(Filed 2 July, 1931.) 

1. Conspiracy A &Evidence held not to establish conspiracy to defraud 
by inducing purchase of stock by misrepresentation. 

In  a n  action against the directors of a corporation for conspiracy in 
procuring the purchase of stock by the plaiiitiff by false and fraudulent 
representations, evidence that a man entered the office of the secretary 
and demanded the right to inspect the boolis of the corpo~~ation, and that 
the secretary, not knowing the man's identity, "talked short" to him and 
refused the request, and that thereafter, a t  a discussion of the happening 
a t  tlie directors' ineeting, a motion was made and pass?d to have the 
question of auditing the books submitted to the corporalion's a t t o r n ~ y  : 
Held, the passage of the motion was not vvidence of conspirac~ of a 
director a s  to a uurcliase of stock by the plaintiff prior to the meeting, 
i ~ u d  the fact that the secretary refused the stranger's request to inspect 
the books is not eridence that the director was attempting to conceal the 
finai~cial condition of the company. 

2. Same--Evidence of conspiracy to defraud by inducing purchase of stock 
by misrepresentations held insufficient. 

\T7here the directors of a corporation enter into a n  ilgreement that 
cvrtain directors be permitted to buy a share of preferred stock for ten 
dollars and receive as  a bonus eighty shares of common stock for each 
share of preferred, provided they bought the preferred stock in blocks 
i~ggrcgating the sum of five thousmd dollars, sach stock '.o be held by a 
trustee until the whole purcllase price was paid, and that :hereafter stock 
was sold to the plaintiff for ten dollars a share for preferred stock ant1 
two dollars and a half for comnion stoclc, and there is no evidence of the 
actual value of the stock: H c l d ,  the agreemcailt is not evidence of a con- 
spirtlcy to defraud the plaintiff by inducing him to purchase stock upon 
false representations, and in all action against a director, where there is 
no evidence that  he was present, or knew of false representation made 
by the corporation's salesman in inducing the purchase of the stock, i t  is 
i~~sutficient to be submittecl to the jury oil the issue of ccnspiracy to de- 
fraud, and the defencl:~nt's motiun as of nonsuit should h a l e  been allowed. 

5. Same-Sufficiency of evidence of conspiracy to be submitted to the 
jury. 

While consl)iracy may be proved by circuiustaiiti:~l evidence, the evi- 
dmce must be sufficient to create more than a suspicion clr conjecture ill 
order to justify tlie submission of the issue to the jury. 

CIVIL ACTION, before Cowper,  Special Judge, a t  Sept2mber Special 
Term, 1930, of UXION. 

T h i s  cause was considered by t h e  Cour t  upon  a former  appeal  re- 
ported i n  196  N. C., at page  462, where the fac t s  a r e  fu l ly  set for th.  
I n  the  fo rmer  appeal  it was.held t h a t  t h e  fraudulent  representations, if 
any, made  by a stock salesman i n  t h e  absence of t h e  defendants, direc- 
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tors, were not competent except upon the t h ~ o r y  of co~ispiracy, and 
that  the defendants were entitled to ha re  an issue of conspiracy sub- 
mitted to the jury. 

Upon the present tr ial  in the Superior Court the following issues 
were submitted : 

1. "Did the defendants, Ashcraft, Cherry and Rhyne, or either of 
them, conspire with the salcsmen who sold the stock to the plaintiff to 
defraud said plaintiff, as alleged in  the complaint and the amendment 
thereto 2" 

2. "If so, which of said defendants entered into such conspiracy?" 
3. "Was the plaintiff induced to  subscribe and pay for stock in the 

Southern States Finance Company by reason of false and fraudulent 
representations made pursuant to such conspiracy, as alleged in the 
complaint arid the amendment thereto?" 

4. "What damage, if any, is the plaintiff entitled to recorer?" 
The jury answered the first issue "Yes"; the second issue, "Ashcraft. 

Cherry and Rhjne" ;  the third issue "Yes," and the fourth issue "$4,200 
with interest a t  4 per cent from I January ,  1924." 

From judgment upon the T-erdict the defendant, Rhyne, appraled, the 
other defendants not appealing. 

T7ann Le. Xilliken and H .  B. A d a m  for plaintiffs. 
EIar.fsel1 (6 Ilarfsell and Armfield, Bherrin & LZarnhardt for cl~fentl- 

anfs.  

BROGDES, J. The case was tried upon the theory that  the defendants, 
Lishcraft, Cherry and Rhyne, who mere directors and officers of the 
bankrupt corporation, entered into a conspiracy to cheat and defraud 
the plaintiffs by means of fraudulent representations made by agents 
of the bankrupt corporation, inrluciilg the sale of common and pre- 
ferred stock to said plaintiffs. The  defendant Rliyne appealed and 
asserts a t  the outset that  no competent evidence was introduced tending 
to establish, as against him, a conspiracy to defraud. Hence, i t  be- 
comes necessary to examine the items of evidence offered a t  the trial 
arid relied upon in this C'ourt as sufficient to bc submitted to the jury 
upon the issue of conspiracy. 

The  first item of evidence offered against the defendant Rhyne was 
to the effect that, a t  a meeting of the directors on 10 May, 192.2, a t  
which dshcraft ,  Rhyne and Cherry xvere present, Cherry, ~ v h o  was 
secretary of the company, "made a verbal report to the board with 
reference to an  order or  citation that  had been made on him that  the 
books of the company be turned over to the courts for an audit to bc 
made." Over the objection of Rhyrie the statement of Cherry a t  thc 
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meeting was offered in  evidence, such statemtlnt being as follows: "Mr. 
Cherry stated that  a man came into his office and took him rather una- 
wares; I think he  said who i t  was, but I don't recall; that he came in a 
rather officious manner and demanded to see his books; that  he, Cherry, 
on the spur of the moment, didn't know what the fellow wanted, and 
talked rather short to him, and probably refused to let him see his 
books, and the man went out. That  report u7ns followed Ey a discussion 
on the par t  of the directors in  regard to it.  Witness testified: "I have 
no recollection in regard to whether or not Mr. Rhyne ~a r t i c ipa ted  in 
that  discussion. ,4 motion was made that  the matter be referred to the 
corporation's counsel by Mr. Rhyne. My recollection is that  the motion 
made by Mr. Rhyne was put to a rote and carried." 

The plaintiff purchased stock on 9 November, 1922; 16 November, 
1922; 19 April, 1923, and 6 November, 1923. I t  is thercfore apparent 
that the fact that  Mr.  Rhyne made a motion in  1924, to submit the 
question of having the books audited to the attorney for the corpora- 
tion in nowise tended to show the existence of a conspirac;y to cheat and 
defraud in 1922, at the time the plaintiffs made the first purchase of 
stock. Moreover, the fact that Cherry, the secretary of the company, 
"talked short" to a stranger whose identity he did not lmom, did not 
tend to establish the fact that Rhyne was attempting to conceal the 
financial condition of the company. 

The second item of evidence offered upon the issue of conspiracy is 
gathered from the minutes of the meeting of the direvtors, held on 
10 July,  1922. The defendants, Ashcraft, Cherry and Rhyne, were 
present at  this meeting. The minutes show the following : "Mr. Cherry 
made a motion, which was seconded by Mr. Rhyne, that the duly au- 
thorized officers be ordered to issue this stock and set i t  aside in  some 
manner in keeping with the usual forms and customs practiced, for 
delivery to the respective officers, directors and salesmen, after, and only 
after, the conditions under which this stock was sold to tl-em have been 
fulfilled and complied with." 

The scheme proposed by the directors was set out in the minutes of 
the meeting held on 3 April, 1922, at  which meeting the defendant, 
Rhyne, was elected vice-president of the company. The riinutes of the 
meeting of 3 April, 1922, do not shorn that  Rhyne mas present at  the 
meeting a t  which he was elected vice-president. However, they do show 
that  "President Ashcraft announced that certain men of influence in 
their respective communities and regarded as having marked business 
ability, had purchased the first stock sold by the company, these men 
agreed to purchase this first stock in  blocks of not less than $5,000 in  
amount, for the purpose of making the organization possible from a 
monetary standpoint, and they further agreed to take the affairs of the 
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company in  charge as officers and to s e n e  on its board of directors, both 
without salary, until such time as the stockholders chose to elect suc- 
cessors to them, and in  consideration therefor, these certain men were 
sold their stock on a basis of one share of the preferred and 80 shares 
of the nonpar-value common for a total price of $10.00." President 
Ashcraft also announced that  we had mith us certain salesmen whose 
loyalty to the company and persistence of efforts in trying to sell our 
stock had played an important part in the progress made by the com- 
pany up  to this time, and that  these salesmen's services were needed 
further to put the company over, and that he would recommend that 
these certain salesmen be permitted, under certain conditions, to pur- 
chase stock from the company on the same basis that the officers and 
directors above mentioned had, in amounts, however, up to, but not to 
exceed $5,000. At this juncture Mr. Payne made a motion which was 
seconded by Mr. Jenkins, that the board of directors be authorized at  
such time and in  such manner as is found just and proper, to order this 
stock, especially the common, set aside by the duly authorized officers 
for delivery to the above mentioned officers, directors and salesmen upon 
the fulfillment of the certain conditions mentioned herein. Upon being 
put to a rote, all prescnt voted in the affirmatire, ~rliereupon the presi- 
dent declared the motion carried." 

Thereafter, at  a meeting held on 10 July, 1922, at  which meeting 
Rhyne was present, a resolution was duly passed in  the following words : 
"That we change the basis of sale of our stock from $10 per share for the 
preferred, and giving with it one share of the common as a bonus, to 
$10 per share for the preferred and $2.50 per share for the common, 
and that  the sto,k be sold in units of 3, one preferred and two of the 
common for a total price of $15 per unit." Another excerpt from the 
minutes is as follows: "We hare  executed an  agreement between the 
company and certain individuals whereby 798,730 shares of the com- 
mon stock of the company are  to be set aside in  the hands of H. S. 
Bryant, trustee, for the trustee to distribute to these individuals who 
purchase on a basis of SO shares of common and one of preferred for  
$10, and under the terms of the agreement, certificates not to be i s s u ~ d  
to individual until after the total allotted to each individual has bee11 
fully paid in." 

The so-called Bryant agreement is not in the record, and, therefore, 
i t  is impossible to state the terms of the agreement except as explained 
by the witness. 

The foregoing excerpts from the minutes tend to show this situation: 
The defendants, Ashcraft, Cherry and Rhyne, together mith the other 
directors of the company, entered into an agreement that certain direc- 
tors should not be permitted and allowed to buy a share of preferred 
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stock for $10 and receive in  addition as a bonus 80 shares of common 
stock for each share of preferred, provided they purchased preferred 
stock in  blocks aggregating the sum of $5,000, such bonus stock to be 
placed in  the hands of Bryant, trustec, and held by him until the whole 
purchase price was paid. Thereafter, the preferred stock was sold to 
the plaintiff a t  $10 per share, but the common stock mas sold at  $2.50 
per share. There i s  n o  evidence in  the record as to the a c ~ u a l  or market 
value of either the preferred or common stock a t  the time of the sale to 
the plaintiffs. 

Therefore, the question is whether the fact that  director Rhyne got 
SO shares of common for each share of preferred provided he bought 
$5,000 worth, and that  plaintiff was required to pay the same price for 
the preferred and $2.50 per share for the common was evidence of a 
conspiracy on the part  of Rhyne to cheat and defraud thl: plaintiffs by 
false representations made by agents of the company as to the value of 
the stock. The court is constrained to answer this cpestion in the 
negative. 

There is no evidence that Rhyne was present when the :,tack salesmen 
made fraudulent representations to the plaintiffs or any one else, or 
that he ever knew that  such fraudulent representations were made. 
While conspiracy may be proved by circumstantial evidtmce, yet such 
cvidence must be sufficient to create more than a suspicion or conjecture. 
Swarm v .  ~Ilartin, 191 N. C., 404; 8. v. Il'renn, 195 K. C., 260. 

Upon the whole record the Court is of the opinion that  the purported 
evidence of conspiracy was not of sufficient probative va ue to be sub- 
mitted to the jury as against Rhyne, and his-motion for nonsuit should 
have been allowed. 

Reversed. 

(Filed 2 July, 1031.1 

Pilots B a-Barge held liable to State pilotage under C. S., 6955. 
.I barge clrpendent entirely upon motive llower furnisl~td by a tug or 

other towing vessel is not a vessel "propelled in whole or lmrt by stenm" 
within the ~neaning of U. S. C. A., Title 46, sectio~~ 361, and does not come 
witliiii the provisions of section 215, which provides that no State shall 
require of such vessels a state or other license in addition to that issued 
by the rnitetl States, and a barge of over sixty gross toils having a United 
States licensed pilot on board is subject to pilotage, tendx and refusal 
nuder C. S., 6955, upon entering Sorth Carolina waters, n r d  where State 
1)ilotilge has beell refustvl, is under the same liability as t:, performance. 
C'. S.. 6001. 
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APPEAL by defendant from Uanipls, J., a t  October Term, 1930, of 
SEW H A X O ~ E R .  

Civil action by pilots of the Cape Fear  River and Bar  to recover fees, 
aggregating $795, alleged to be due for pilotage services tendered at 
different tirnes to three barges belonging to tlie defendant, which swv- 
ices were refused by the masters in charge of said barges. 

The facts upon ~rhic l i  it  is agreed the rights of the parties depend, 
appear in the record ar fo l lo~rs :  

"1. I t  is admitted that  the barges 'S. D. TVarriner,' 'Sorthern Light' 
and T a u k e r s h a '  were a t  the times mentioned in tlie complaint owner1 
by, or chartered from their respective owners, and were operated, by 
tlie defendant a t  the tiriies the plaintiffs' claims arose, and a t  which 
times the charterer was using said barges in the coastwise trade of the 
r l l i ted  States a t  tlie times set forth in  the complaint, and each of tlie 
.aid barges was eurolled as a coastwise vessel of the United States ill 
conformity with the prolisions of the act of the United States in such 
case provided, and neither of said barges or vessels was or is equipped 
nit11 machinery, sails or appliailces making her movable by and with 
her o n n  equipmelit or poner, and that  other and independent nieans 
had to  be called in aid mliell either of said barges was navigated or 
i n o ~ e d ,  and that each of them, a t  the tirnes stated in the complaint, was 
being navigated by being towed, moved, transported or propelled by a 
stcarn-tug ~ c s s e l  by nicalis of a hansor or tow-line attached to  wid  
bargc and thence to the tug-the barges being towed in  the rear of the 
tug, the hawser or tow-line being about 1.30 feet long, the tug furnish- 
ing the motive po\r er for the navigation of the barges, all of which 
barges being over 60 tons gross. 

"1. That  each of the said barges n a s  towed as aforesaid 011 a voyage 
to TT'ilmington a t  the time alleged in the complaint on its incoining 
tr ip from some state soutli of Xortli Carolina, and upon tlie ocean to 
or a t  a point near Cape Fear  R i re r  bar, each of said tugs a t  the timc 
having a pilot oil board and in charge of tlie navigation of the barge 
who v a s  regularly 1icensc.d by the Uriitcd States authorities (under the 
provision of statutes, U. S. C. A, Title 46, sees. 214 and 215, R. S., 
1442 arid 4-1-44), wlien each was timely spoken and pilotage service 
offered and tendered by some one of the plaintiffs who was at that  time 
and is now a duly licensed pilot for the Cape Fear  River and Bar  accord- 
ing to the laws of Korth Carolina, and such pilotage service, 90 ten- 
dered by the plaintiffs or one of them, was on each occasion refused by 
the said barges, or the master i n  charge thereof, as i t  was claimed that 
the said barge was not required by l a ~ v  to take a pilot or pay pilotage, 
because the barges and each of them mere a t  the time in charge of n 
pilot regularly licensed under the laws of the United States, who was on 
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board the barge and piloting it, and the master on the tdg towing said 
barges was a duly licensed United States pilot, and thal; such fact ex- 
empted the barges from liability for compulsory pilotage under the l a m  
of the State of North Carolina, and on each alleged voyage out from 
Southport over the Cape Fear  River and Bar  to sea said barges were 
duly spoken and pilotage serrices tendered by some one of the plain- 
tiffs, North Carolina licensed pilots as aforesaid, on their voyage on the 
Atlantic Ocean to some state south of the State of North Carolina, and 
such pilotage services were refused upon the ground aforesaid, and the 
said barges were, as alleged in  the complaint, towed in  and out by the 
tug without accepting said Sta te  pilot's services tendered as aforesaid, 
which said pilotage services, if the barge or barges were liable for the 
same, and in the amounts set forth in  the complaint. 

"3. I f  under the admitted facts the barges were liable as a matter 
of law for pilotage services to those of the  plaintiffs so tendering their 
services as North Carolina State licensed pilots, then t h ~  plaintiffs are 
eatitled to recorer all of the sums sued for in this action, and judgment 
accordingly shall be entered for the plaintiff, but if under the facts 
and law the barges were not liable for compulsory pilotege, then judg- 
ment shall accordingly be entered for the defendant." 

Upon the facts agreed, judgment was entered for the plaintiffs, from 
which the defendant appeals, assigning errors. 

B r y m  Le. Campbell for plaintiffs. 
Rounfree d2 Rounhee  for defendanf. 

STACY, C. J. The question to be determined is whecher barges of 
over 60 gross tons, having no motive power of their own, and being 
towed by steam tugs in and out of the harbor of Southport, a re  liable 
to compulsory pilotage dues under the State pilotage laws. 

C. S., 6955, prorides that  "All vessels, c~oastwise or foreign, orer 
60 gross tons, shall take a State licensed pilot from sea to Southport, 
and from Southport to sea," and shall pay the designated rates of 
pilotage fixed by said section, etc. The statute imposes compulsory 
pilotage on all vessels coming within its terms. This is in the interest 
of safety to narigation. St. George v. Hardie, 147 N. C., 88, 60 S. E., 
020; Cooley v. Board, 12 How., 312. 

"The purpose of these laws is to insure at  all times a due supply of 
men well qualified by skill, knowledge, and experience to protect vessels 
entering into ports and harbors from the dangers of nav~gation.  They 
are engaged in a perilous calling, and must be ready to brayre the perils of 
their rocation. T o  encourage such men, and to secure permanence in 
their ranks, every nation engaged in commerce, and all the states in the 
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CRAIG 2). TOWING Co. 

'C'nion having harbors, have enacted laws making i t  compulsory upon 
all vessels entering their ports, except those of very small tonnage, to 
employ a duly-licensed pilot for the purpose of piloting them." S i m o n -  
f o n ,  Circuit Judge, in The Carrie L. Tyler,  106 Fed., 422. 

There is an exemption in C. S., 6985, of "vessels, barges, schoouers, 
or other craft passing through the inland waterway of the Statc," with 
the proviso that "steam vessels" not having 011 board a United States 
licensed pilot for the waters navigated shall be subject to pilotage. 

I t  is the position of the defendant that these sections run counter to 
the act of Congress, U. S. C. A, Title 46-Shipping, see. 213, ~vhich 
prohibits any discrimination in the pilotage laws adopted by a State. 

Similar statutes enacted in Virginia were assailed upon the same 
ground and upheld in  the case of T h o m p s o n  v. Darden, 198 U .  S., 310. 

But  aside from the decision in the T h o m p s o n  case, section 215 of the 
Federal Act provides that no State shall impose upon pilots of "steam 
uessels" an obligation to procure a State or other license in addition 
to that issued by the United States, etc., with the proviso that nothing 
therein shall be construed to annul or  affect any State regulation re- 
quiring vessels entering or leaving a port of the State, other than cost- 
wise steam vessels, to take a duly-licensed State pilot. 

,4 steam vessel is defined in  section 361 of the act of Congress as one 
that  is "propelled in  whole or in  par t  by steam," and i t  is conceded that 
barges are  vessels within the meaning of the law. I t  is further con- 
ceded that if defendant's barges are subject to pilotage, tender and re- 
fusal of such services, import the same liability as performance. C. S., 
6991. 

The case, then, narrows itself to a single point:  Are the barges in 
question "steam vessels" within the meaning of the law? I f  they are, 
the judgment is erroneous. I f  they are not, it is correct. The answer 
depends upon whether they are propelled in whole or in  part  by steam 
within the meaning of the act of Congress. 

For some purposes, especially in cases of collision, the tug and the 
tow are regarded as one ressel, just as a railroad engine and the cars 
drawn by i t  at  a single time are regarded as one train. But in  strictness, 
while the tug propels herself, she is said to "tow the tow," i .  e., she 
draws the vessel in tow either alongside or astern. And in  strictness, 
an  engine propels itself and draws or pushes the cars which go to make 
up  the train. 

Xeither the industry of counsel nor our own research has resulted 
in  the discovery of an  American decision which would seem to be de- 
terminative of the exact question here presented. The case of " T h e  
Carrie L. Tyler," 106 Fed., 422, cited by the plaintiffs, is almost in 
point, but not quite. Kor is the case of T h e  "Civilfa" and T h e  " R e s f -  
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lcss." 103  U. S., 699, cited, by  defendant, controlling. Anderson v.  
Steamship  Co., 255 U. S., 187, contains a valuable opinion on t h e  sub- 
j w t  by J l r .  Jusf ice I iughes  (now Chief Jus t ice ) ,  but  does not decide 
t h e  point presently mooted. 

Tlie precise question was before the Engl i sh  P r i v y  Council i n  the  case 
of T h e  S f .  J o h n  Pi lo t  Commissioners v. Cumberland R a i l w a y  and Ccal 
Co., Appea l  Cases, 1910, L a w  Reports ,  208. I t  mas there  held, reversing 
t h e  S u p r e m e  Cour t  of Canada,  t h a t  barges moved by  towage alone did 
not come wi th in  the  meaning of ('ships propelled wholly o r  in p a r t  by 
steam" a s  used i n  t h e  Canadian  Act, and  t h a t  t h e  word '(propelled" h a d  
reference t o  the  m o t i r e  power possessed by the vessel herwlf ,  "propel lew 
n a v e m  remis"--in Cicero's phrase, a n d  did not  embrare  the idea of 
traction. 

W e  a r e  content to  rest o u r  decision on t h e  reasoning of this  case un t i l  
t h e  mat te r  is  decided by  the Supreme Cour t  of the  Unitec States. 

Affirmed. 

(Filed 2 July, 1031.) 

I .  Election of Remedies A +Plaintiff must elect between suit for 
~wxission and action for breach of contract. 

Tlie plaintiff is put to his clection betwc~en bringinq a suit for the 
re%ission of a contract n b  iuitio, where fraud is not allegcd, and bringing 
n i l  action for damages for the I)re:lclr thereof, as  he will not be permitted 
to tlcny and affirm tlie contract a t  the same time. but wlrtrr special dam- 
nges hare been sustained, notwithstanding tlie rescission, rescission uill  
not bar a recovery of such special damages. 

2. Election of Remedies A a-Plaintiff may not unite tv:o inconsistent 
causes of action in complaint. 

Wherc two inconsistent causcs of action are joined in the same corn- 
1)laint the plaintiff will be required to adopt one and ahandon the other. 
or to reform the coniplnint to make it sqnnre wit11 tlic rules of good 
pleading. The distinction is noted between incolisiste~il rrmedieq and 
i~lconsistent defeilses allowed by statute. C .  S., 522. 

3. Cancellation and Rescission of Instruments A e-Suit for rescission of 
contract held properly dismissed. 

Where the 1 ) l a i n t i ~  seelis to have a contract for tlie purchase of land 
rcscindctl on the ground of total failure of consideration, there being no 
:~llegation of frnucl, and sets: up agreements to assist him in the erection 
of a 1)uiltling on the land purchastd and to erect a building on adjoining 
l m d ,  and allpjies that the agreements were material inducements to the 
purc1r:lse of the lnncl, and that the agreenieilts were not performed, and 
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it appears that a building on tlie :~cljoining land has been coml)lt~ted 1)). 
another substantially as promised the plaintiff and tha t  the plaiiitiK Ilas 
sucered no damage by failure to ~erforni. and it does riot i l~pear tli:~t the 
plaintiff has ever been in a position to iilsist upon performance of the‘ 
agreement to assist in  filialwing a building on his land, or, if so. that hr 
snfferetl injury for the nonperformance: Held, the ~)laintiWs suit for 
rescissioii is properly dismissed, the e\.idence failing to sl~on- \ K I I I ~  o f  
consideration entitling him to the relief sought. 

APPEAL by plaintiff from XcElroy, J., a t  J anua ry  Term, 1931, of 
BUXCOMBE. 

Ciri l  action to rescind contracts for purchase aild sale of real rstatc3, 
recover cash payments made thereon and cancel notes and deeds of trust 
given for unpaid balances of purchase price, or, failing in this, to 
recover damages for breaches of said contracts. 

Plaintiff alleges, and offers evidence to prove, that  on or about 5 Octo- 
ber, 1925, he bought from E. W. Grove lots 1, 2 and 3, Block B, Battery 
P a r k  Development, in the city of Asheville, a t  and for the price of 
$159,525, with the understanding, first, that  Grove was to erect a large 
Arcade Building on the center square of said development, retained by 
him, and complete the same by 1 April, 1927; second, that  the said 
Grove mould help the plaintiff finance the erection of a building on its 
property by reducing his notes 5 per cent and accepting a second mort- 
gage as security: Provided, the first mortgage did not exceed 60 per cent 
of the value of the building; and further, that this should be done 
within a period of eighteen months. 

About a year later the plaintiff, desiring to enlarge its plans, pur- 
chased from one F rank  L. Kelson, with the advice and consent of the 
said E. W. Grove, three adjacent lots, 4, 3 and 6, Block 13, Uattcry 
P a r k  Dcvelopmcnt, at and for the price of $206,230, under similar terms 
and conditions and with like verbal assurances from the said E. W. 
Grove as to completion of the Arcade Building and financial assistance 
for the erection of $ hotel arid theatre building on plaintiff's enlarged 
premises. Deed for these lots mas made direct from Grove to the plain- 
tiff as title had not passed to Kelson a t  the time of plaintiff's purchase. 
(Selson held a more favorable contract with Grove than the plaintiff, 
and there is a suggestion, a t  one place in  the record, that  this was taken 
over by the plaintiff, but the whole testimony is otherwise, and tlie 
allegation is  not pressed.) 

Matters were progressing satisfactorily when the death of E. W. 
Grove, 27 January ,  1927, caused an  interruption of the proposed plans, 
The  deceased had spent approximately half a million dollars on the 
Arcade Building u p  to that  time. Representatives of the Grove estate 
declined to carry out the agreements which the deccascd had with the 
plaintiff, and not until the summer of 1925 mas work resumed on the 
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Arcade Building after it had been purchased by one Walter P. Taylor, 
who completed it in the spring of 1929, not entirely according to the 
original plans, however. 

The plaintiff has paid on said lots the sum of $110,273.93 in princi- 
pal, interest and taxes. 

Plaintiff alleges that "a total failure of consideratior for the pur- 
chaw of said lots" has resulted from the refusal of the defendants to 
recognize and perform the agreements made by the said E. W. Grove; 
and that it has been damaged in a large sum by reason of said refusal 
and breach of said contracts on the part of defendants. 

The first prayer is for a return of all cash payments a rd  cancellation 
of the notes and deeds of trust given by plaintiff for balances of pur- 
chase price on said lots. 

The second prayer is "that in the event said contracts of purchase 
are not rescinded, the plaintiff have and recover of the defendants by 
way of damages the sum of $150,000." 

On motion of defendants, the trial court ruled that, as the plaintiff 
had originally declared for rescission of the contracts, and then later, 
in its amended complaint, again asked for rescission, or, failing in this, 
demanded damages for defendants' refusal to carry out ;laid contracts, 
it had thereby elected to stand on its alleged right to rescind said agree- 
ments. The second cause of action for damages was thereupon dis- 
missed. Objection and exception. 

At the close of plaintiff's evidence on the first cause of action, in 
which rescissions of the contracts were sought, on the ground of an 
alleged total failure of consideration (no fraud being alleged), the 
same was dismissed as in case of nonsuit. Plaintiff appeals, assigning 
errors. 

Vonno L. Gudger and Alfred 8. Barnard for plaintiff. 
Merrimon, Bdams d Adams and J .  W .  Plass for defendants. 

STACY, C. J., after stating the case: Can a plaintiff unite in the same 
complaint an action for the rescission of a contract and one for its 
breach? The decisions are to the effect that he may not, as this would 
be to deny and affirm the contract at the same time-"to blow hot and 
cold in the same breath." The rights are opposed and thc remedies are 
inconsistent. Machine Co. v. Owings, 140 N .  C., 503, 53 S. E., 345; 
Davis v. Lumber Co., 132 N .  C., 233, 43 S. E., 650; Pk~ming V. Con- 
gleton, 177 N .  C., 186, 98 S. E., 449; Pm'tchard v. Williams, 175 N. C., 
319, 95 S. E., 570; Power Co. v. Casualty Co., 193 N. C., 618, 137 S. E., 
817; Irvin v. Harris, 182 N .  C., 647, 109 S. E., 867; 9 R. C. L., 965. 

Speaking to the subject in Stewart v. Realty Co., 159 IT. C., 230, 74 
S. E., 736, Brown, J., delirering the opinion of the Court, says: "Res- 
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cission will bar an  action for damages when the only damage sustained 
is i n  not getting what was bargained for, and no special damages h a ~ e  
been proven. 14 Am. 6- E., 170. But  where special damages hare  been 
sustained, so that the party defrauded is damaged, notnithstanding th r  
rescission, his rescission of the contract will not bar a recovery of such 
special damages. R. R. Co. v. Hcdnef t ,  29 Ga., 461; Nash v .  Title 
Insurance Po., 363 Mass., 574; Warren 2;. Cole, 15 Mich., 265. . . . 
I t  seems to be well settled that  an election once made, with knowldge of 
the facts, between coexisting, remedial rights, which are inconsistent, is 
irrevocable and con~lusive, irrespective of intent, and constitutes an  ab- 
solute bar to  any action, suit, or proceeding, based upon any remedial 
right inconsistent with that  asserted by the election. 15  Cyc., 262; 
111017er v. Tusker,  87 K. Y.,  166; Clausen z>. Head, 110 Wis., 405." 

Nor is the decision in iZnderson v. Corporation, 135 X. C., 131, 71 
S. E. ,  221, cited and relied upon by plaintiff, at variance with this 
position. There the action was in affirmance of the contract, which pro- 
~ i d e d  that unless the improvements stipulated in the agreement of the 
parties Tvere made agreeablS thereto, plaiiitiff's money ~ ~ o u l d  be re- 
funded and the contract canceled. And in Trozler v. Rz~ildinq Po., 137 
N. C., 51, 49 S.  E., 58, rescission was sought and obtained on the ground 
of fraud. Fraud was also the basis of the action in Hinda le  v .  Phillips, 
199 N .  C., 563. 

The  law is otherwise with respect to cumulative and consistent reme- 
dies, all of which are based either on affirmance or disaffirmance of the 
contract. Xachine Po. v. Owingr, supra; Raw v.  Thacker, 190 K. C., 
499, 130 S .  E., 164; Case v. Ewbanks, 194 N. C., 775, 140 S. E., 709; 
9 R .  C. L., 958; 20 C. J., 13. ,211d a distinction is to be observed he- 
tween an abandonment of performance which recognizes the existence 
of a valid contract, and rescission ab inifirr. Flickinger v. Glasc, 222 
5. Y., 404 ; _ I  n d ~ r s o n  v. Corporation, supra. 

There was no error, therefore, in requiring the plaintiff to elect be- 
tween its action to rescind, and its alternative and inconsistent action 
for damages. TT7arren v. Susman, 168 K. C., 457, 84 S. E., 760; Fields 
v. Brown, 160 N.  C.,  295, 76 S. E., 8 ;  H u g q i n ~  v. Wafers ,  154 N. C., 
443, 70 S. E., 843; Dunlap 21. Ingram, 57 N .  C., 178; Pef f i j ohn  v. 11'21- 
liams, 55 N .  C., 302; N a r z  v. N a i z ,  89 Mo. App., 455; 9 R .  C. L., 958; 
20 C. J., 44. Where two inconsistent causes of action are improperly 
joined in the same complaint, it  is proper to require the plaintiff to 
adopt one and abandon the other, or to reform the complaint so as to 
make i t  square with the rules of good pleading. Lyon v. R. R., 165 
N. C., 143, 81  S. E., 1. 

The  cases of Worth  v. Trust  Co., 152 N .  C., 242, 67 S. E., 590, and 
Wiggins v. Jlotor Co., 188 K. C., 316, 124 S.  E., 621, do not announce 
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a contrary rule, but, by correct interpretation, they accord with this 
procedure. See, also, valuable opinion of Cofhran, J., 11 the case of 
Mcilfahan v. XcJlahan, 115 S.  E., 293, 26 A. L. R., 1295. 

I t  should be observed, perhaps, that  we are not dealirg with incon- 
sistent (XcLamb c. McPhail, 126 K. C., 218, 35 S .  E. ,  426) or contra- 
dictory ( U p f o n ,  c. R. R., 128 N. C., 173, 38 S .  E., 736 I defenses, set 
forth by answer, such as are permitted under C. S., 522. TT'ilTiams v. 
Aufton, 164 N. C., 216, SO S. E., 257. 

I t  is equally clear, we think, that  the trial court ruled correctly in 
entering judgment as of nonsuit on the plaintiff's first czuse of action. 
There is no allegation of fraud, and no sufficient evidence of total or  
substantial failure of consideration, available to the plaintiff. 2-1 
A. & E. Enc, of Law, 644. Even if the erection of the Arcade Building 
were a material inducement to the contracts of purchase, as plaintiff 
alleges, this has been completed as originally contemplated, or substan- 
tially so, with the exception of the tower, according to plaintiff's own 
witnesses. Likewise, if the agreement to aid the plaintiff in financing 
the erection of a building on the lots purchased by i t  wire a material 
inducement to the contracts of purchase, as plaintiff alleges, i t  does not 
appear from the r'ecord that  the plaintiff so positioned .tself as to be 
able to  insist upon the terms of this agreement, or, if so, that  it  suffered 
injury from its breach or nonperformance on the par t  of the defendants. 
Flour Mills v. Distributing Co., 171 N. C., 708, 88 S. E., 771; Black 
on Rescission and Cancellation, sections 198, 202, 213. 

The record presents no sufficient reason for disturbing the ruling of 
the Superior Court. 

Affirmed. 

S T E P H E S S  COJIPAST v. C I T Y  O F  CHARLOTTE. 

(Filed N u l y ,  1031.) 

1. Municipal Corporations J +Charter provision requiring notice does 
not apply to  taking of property for public use. 

Where a complaint alleges that the defendant city ttoli ant1 apyro- 
13riated a water system constructed by the plaintiff on his ow11 lantls in n 
deoelopment later talipll into the city, and that by reason of such takine 
the city became indebted to the plaintiff in the amonnt of the  value of 
the water system upon an implied promise to pay: I f c l d ,  w proviqion in 
the city charter that 110 action against it slloulcl he mait~tnined, unless 
notice of injury to person or property slioulil have been given it within 
six months of the date of such injury, does not apply tc an action for 
compens;~tion for the taking of private property for public use. The dis- 
tinction between an action sounding in tort is pointed out. 
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2. Eminent Domain C a-Omner is entitlcd to compensation for appropria- 
tion of water system by city. 

Whele the owner of a clevelopment has constructed a water system 
therein and deeded the lands in the development to others, upon an ap- 
propriation of the water system by a city extending its limits to iriclude 
tlie tle'ielopmeiit. the city may not maintain that the owner had no 
interest in  tlie water system or nothinq of value for which compensatioll 
shonld be paid upon sncli appropriation. Retrltl/ Co. v. Cl~arlotte,  193 
N. C.. 564. 

STACY. C. J.. clissents. 

CIVIL A ~ T I O X .  before Harding, J . .  at  December Special Term, 1930, 
of MECIT \ L E ~ B T ~ R G .  

Plaintiff  alleged that  many gears ago he purchased a tract of land 
near the city of Charlotte known as Myers Pa rk ,  and during the course 
of years developed said property into a high-class residential suburb, 
"opening and paring streets, laying water and seTver mains and pipes 
and selling lots." That  prior to S o r e m b ~ r ,  1916, the defendant per- 
mitted thc plaintiff to make physical connection between the water 
mains of the city of Charlotte and t h ~  water mains and ~vater  system 
constructed by plaintiff in Myers P a r k  Plaintiff further alleged that  
during the course of years the water system installed, constructed and 
paid for by it was reasonably worth $27,114.21. and that  on 1 January ,  
1928, the corporate limits of the city of Charlotte were extended so as 
to take in ncarly all of Myers Pa rk ,  including the water mains and 
water systeni so installed by tlie plaintiff. Plaintiff further alleged that  
xrhen the corporate limits were extendfd to include Myers P a r k  that  the 
defendant city of Charlotte thereupon took charge of, assumed control 
of, and appropriated said water system to the sole and exclusive use of 
wid  city, and, therefore, brought a suit against the city for the sum of 
$27.114.21. 

The defendant filed an answer alleging as a defense that  chapter 342, 
Pr iva te  Laws of 1907, and the amendnients thereto constituted the 
charter for the city of Charlotte, and that said charter contained the 
follouing p r o ~ i s i o n :  '(No action for damages against said city of any 
character vihatercr, to either person or property, shall be instituted 
against said city unless within six months after happening or infliction 
of the injury complained of, the complainant, his executors or adminis- 
trators, shall have given notice to the board of aldermen of said city 
of such in jury  in writing, stating in such notice the date and place of 
happening or infliction of such injury, the manner of such infliction, 
the character of the injury, and the amount of damages claimed there- 
for, but this shall not prerent any time of limitation prescribed by law 
from commencing to run  a t  the date of happening or infliction of such 
in jury  or in any manner interfere with its running." 
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Defendant further alleged that  the plaintiff did not file notice of 
claim with the defendant until 31 October, 1929, and that as plaintiff's 
cause of action arose on 1 January,  1928, when the city took over and 
appropriated to its own use plaintiff's property, the plainiiff was barred 
of recovery by reason of failure to file notice of claim in accordance 
with the charter provisions. The defendant further contl:nded that the 
plaintiff had no property in  said water system for the re~mon that such 
property right as i t  had had passed out of the plaintiff' by virtue of 
the many deeds which the plaintiff had executed and delivered to various 
purchasers of lots in said subdivision. 

The following issues were submitted to the jury:  
1. "Did the defendant wrongfully take and appropriate the water 

lines, as alleged in the complaint, to its own use on or after 1 January,  
1928 2" 

2. "If so, was the plaintiff the owner of the said water lines in con- 
troversy at  the time of the appropriation?" 

3. "Did the plaintiff, prior to 1 January,  1928, by deeds conveying 
lots abutting the water mains in controversy, convey tc the grantees 
therein any easements with respect to the water mains in controversy?" 

4. "Is the plaintiff's cause of action barred by the six months statute 
in the charter of the city of Charlotte?" 

5 .  i'Is the plaintiff's cause of action barred by the two-year statute 
of limitations?" 

6. "Is the plaintiff's cause of action barred by the three-year statute 
of limitations?" 

7. "In what amount, if any, is the defendant indebted to the plain- 
tiff ?" 

The  jury answered the first issue "Yes"; the second issue "Yes"; the 
third issue ( T o " ;  the fourth issue "No" ; the sixth issue "No"; the 
seventh issue "$15,000 without interest," and the fifth issue was not 
answered. 

From judgment upon the verdict the defendant appealed. 

Whitlock,  Dockery & Shaw fcr p la in t i f .  
C.  A. Cochran, F .  A. McClenaglian, and Sfancil l  & il)avis for de- 

f endant. 

BROGDEN, J. Does a provision of the charter of the city of Charlotte, 
requiring notice, apply to an  action for compensation for the taking of 
private property for public use? 

The plaintiff was permitted to amend the complaint by alleging "and 
that, by such taking and using, the defendant by virtue of a n  implied 
promise and agreement on its part to pay the plaintiff for said water 
mains, became indebted to the plaintiff in the amount of the value 
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thereof." B y  rir tue of such amendment the plaintiff contends that  the 
suit is based upon contract, and hence the charter provision does not 
apply because such provision is limited to actions for damages growing 
out of a tort. 

The general subject of notice is discussed in h1cIntosh North Caro- 
lina Practice and Procedure in sections 157 and 389. See Pender 2,. 

,Talisbzlr!j, 160 X. C.,  363, 76 S. E. ,  228; Dayton I ? .  City of d s h ~ v i l l e ,  
185 N. C., 12, 115 S.  E. ,  827, 30 A. L. R., 1186; Graham v. City of 
Charlotte, 186 N. C., 649, 120 S. E., 466; Peacock v. Cily  of Greens- 
boro, 196 N .  C., 412, 146 S.  E., 3. See, also, Kirby v. Commissicners, 
198 N. C., 440, 152 S. E., 165. 

The defendant contends that the Dayton case is determinative, but 
it must be observed that  the Dayton rase did not inrolre the physical 
taking of property. The  in jury  to plaintiff's property in that  case arose 
from negligent construction or operation of the incinerator, resulting in  
the emission of smoke, grease, ashes arid noxious odors. That  is to say, 
the injury arose from negligencr, and hence in the ultimate analysis, 
the cause of action sounded in tort. From a careful perusal of all the 
cases bearing upon tlie subject, the Court is of the opinion that  the 
statutory provision with respect to notice does not include a claim for 
compensation arising out of physical appropriatioii of private property 
for public use. 

The  second contention made by the defendant is that  the plaintiff 
had nothing to sell to the city or nothing of value for which the city 
would be liable for the appropriation so made. This  contention is 
determined adversely to the defendant by the decision of this Court in 
Realty Co. v. Charlofte, 198 N .  C., 564. 

There are many exceptions in the record, but the essential merits of 
tlie case are determined by the propositions of law hereinbefore re- 
ferred to. 

Xo  error. 

STACY, C. J., dissents. 

I{. A. KNIGHT v. CAROLIXA COA4CH COJIPAKY. 

(Filed 2 July. 1931.) 

Carriers D c-Bus company's liability for loss of baggage is limited to 
fifty dollars by Commission where higher valuation is not declared. 

The Corporation Commission in accordance with authority given it by 
statute, chapter 136, Public Laws of 1'327, has passed certain regulations 
in regard to the carriage of baggage by bus companies. and its Rule 65, 
liniitirig the number of pieces of hand baggage, the weight and the value 
thereof that shall be checked and carried free of charge, is within the 
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clclcgated power of the Commiwion, and the rule that a common carrier 
i n  intraqtate shipments may not make a valid contract limiting liability 
for negligent loss of baggage, is thereby matle inapplicable to bus com- 
pnniec. nnd R proviqion on a tick6.t of a bus company limiting liability 
for 10';s of baggage to fifty dollars unless a higher valuation is declared 
ant1 an extra charge paid, in accordance with the rules of the Corporn- 
tion Commission, is valid, and a passenger may not recover a greater 
sum than that fised br  the rule. 

CIVIL ACTIOS, before N o o ~ e ,  Special Judge, at  January  Term, 1931, 
of WAKE. 

On or about 10 April,  1930, the plaintiff purchased :L ticket from 
the drfendant a t  Rocky Mount for transportation over its line to Dur- 
ham, and delivered to the defendant his traveling bag, containing per- 
sonal effects. The  defendant accepted the traveling bag and checked 
the sxme, giving to plaintiff a claim check. The claim check provided: 
"l3aggage liability limited to $90 unless highw valuation declared and 
sliown on this check and extra charge paid as provided by tariff regula- 
tions filed with and approved by the Corporation Comn~ission." 

The bag and its contents were lost by the defendant during transit,  
and the plaintiff instituted this ac+on for damages in the sum of 
$153.50, alleging that  such sun1 was the fa i r  value of t h ~  bag and its 
contents. 

The  defendant filed an answer alleging that it had o Tered to pap 
plaintiff $50 ill accordance with the terms of the baggage check. The 
tlcfendant further alleged that it operated under and by virtue of 
chnptw 136, Public Laws of 1927, and in accordance with rules and 
regulations prescribed by the Corporation Conlmission, and that  pur- 
suant to such rules it had adopted a ticket limiting liabilit,y for damage 
to $50 "unless higher valuation declared," etc., and that i t  had adopted 
a baggage check or claim check pursuant to the lams of the Sta te  and 
the regulations imposed by the Corporation Commission Defendant 
further alleged that undcr the regulations of the Corporation Commis- 
sion it was required to carry insurance insuring the baggage of pas- 
sengers to the amount of $50 only, such policies being filed with the 
Corporation Commission. 

Issups were submitted to the jury and the value of the baggage was 
found to be $148. I t  was agreed that  the trial judge should answer the 
issues in accordance with the contentions of the parties and to find the 
facts. The facts a re  set out a t  length in the judgment, ~ n d  i t  is not 
deemed necessary to set out the entire judgment. 

R u l ~  65, duly adopted by the Corporation Commission, s as follows: 
"Subject to the limitations in  Rule 53 and the conditions of Rules 62 
and 64, three pieces of hand baggage, not to exceed a total weight of one 
hundred pounds nor exceeding fifty dollars ($50) in  v r h e  shall be 
checked and carried free of charge for each adult passenger," etc. 



3. C.] S P R I N G  TERM,  1931. 263 

Upon tlie facts found the trial judge was of the opinion that tlie 
$50 limitation set out in the ticket and baggage check was binding a i d  
valid. Whereupon, it was adjudged tliat the plaintiff was entitled to 
recover the sun1 of $50, together with tlie costs of the action. 

From the foregoing judgment plaiiitiff appealed. 

R. 0. Evere t t  and B a r t  X .  Gatling for plaintif 
Smith CE Joyner  for de fendpnf .  

BROGDER', J. This Court i n  Cooper v. R. R., 1 6 1  N. C., 400, an- 
nounced the policy of the law in this State to bc, that  commoii carriers 
in intra-state sliipments could not make a valid contract liniitirlg lia- 
bility for negligence resultilig in loss or darnage to the baggage of a 
passenger. I n  that  case baggage liability mas limited to $100 "unless 
a greater value has been declared by the owner arid excess charges paid 
thereon a t  the time of taking passage." 

The question of law is, whether chapter 136, Public Iaws  of 1927, 
takes a bus conlpaiiy out of the operation of the rule declared in the 
Cooper case, u i t h  respect to liability for loss or damage to the baggage 
of a passenger. 

A11 examination of the statute discloses that  it was ellacted for the 
purpose of regulating, supervising arid controlling motor rehiclrs used 
iu the business of trailsporting persons or property for liire over am1 
along the higli-r\ays of the Stat?. I n  pursuance of such purpose, it is 
provided in scction 2 tliat no person or corporation sliall operate a 
motor vehicle for the transportation of persons or property '(except in 
accordance with the provisions of this act, and said operation shall Irr 
subject to control, superrisiori and regulatio~i by the Coriirriis~ion in the 
manner provided by tliis act." Section 6 requires that in granting a 
francliise certificate the applicant shall procure and file with the Com- 
mission "acceptable liability and proprrty daniage insurance in a coni- 
pany liceiised to do business in the State . . . in such amount as 
the Conmiissiori may determine, iiisuriiig passengers . . . receiving 
persoiial injury by reason of an act of negligence . . . and for 
daniage to baggage in the custody of the a~sure t l  and for lobs of bag- 
gage uhen  checked by the assured." etc. Section 7 provides that the 
('orporatio~i Comniission "is hereby vested with power and authority to 
supervise and regulate every motor vehicle carrier under tliis act ;  to 
make or approve tlie rates, fares, charges, classifications, rules and 
regulations for serrice arid safety of operation a i d  checkillg of bag- 
gage of each such motor vehicle carrier. . . . The Commissiori shall 
have power and authority, by general order or otherwise, to prescribe 
rules and regulations applicable to any and all motor reliicle carriers," 
etc. It is providcd in section 8 that the Coinmission sliall have power to 
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revoke the franchise of any motor vehicle carrier if i t  "has wilfully 
l-iolated or refused to observe the laws of this State touching motor 
l-ehicle carriers, or any of the terms of his certificate, or any of the 
Commission's orders, rules or regulations." I t  is further provided in 
sectiou 10, subsection 3, that the franchise certificate may be canceled 
"for failure to check baggage as provided by this act and the Commis- 
sion's regulations." I t  is provided i11 section 13 that no motor vehicle 
carrier shall charge or receive "a greater or less or different compensa- 
tion for the transportation of persons or  property . . . than the 
rates, fares, or charges applicable to such carrier as specified in its 
tariffs filed with and approved by the Commission and ill effect at the 
time." 

The foregoing prol-isions of the statute clearly demonstrate that 
broad and comprehensire powers were delegated by the Legislature to 
the Corporation Commission ill superl-ising and controlling the opera- 
tion of passenger and freight busses. I n  the exercise of such powers so 
delegated the Comnlission has established certain rules ai,d regulations 
prescribing certain duties with respect to the baggage of passengers. 
Such rules and regulations, pertinelit to this case, are clearly withi11 
the power of the Commission, and the Commission in effect requires a 
bus conipany, upon penalty of forfeiting its charter, to tar ry  baggage 
upoil such conditions and for such rate or charge a s  shall be prescribed. 
Rule 65 limits the iiumber of pieces of hand baggage, thl? weight, and 
the l-due thereof that shall be checked and carried free of charge. The 
bus company must obserl-e this limitation or forfeit its chlrter .  Hence, 
i t  is concluded that  the Legislature had the power to prescribe the con- 
ditions controlling the granting of a franchise to a rnotor vehicle trans- 
portation company, and such power was delegated to thc Corpora t io~~  
Commission. The Corporation Commission entered upon the exercise 
of the power by prescribing rules and regulations relating to the per- 
sonal baggage of passengers. These rules are valid and ciclusire, and 
the trial judge ruled correctly upon the question of law presented. 

Affirmed. 

(Filed 2 Ju ly ,  1931.) 

1. Srgligence A a :  B +Violation of safety statute is negligence per se 
and question of proximate cause is ordinarily for jury. 

The violation of a statute intended and dehigned to prevent injnry t ~ )  
l~ersons or property is ~~egligence per se, and where such \iol:~tiori is atl- 
ulittecl or established the questio~i of prosimate cause is ordinarily for 
the deterliiiiiation of the jury. 
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3. Highways B c-Evidence held properly submitted to jury on issues of 
negligence in exceeding speed limit and proximate cause. 

The evidence in this mse tended to show that the car in which the 
plaintiff's intestate was riding as ;I guest was thrown across the 11ighw:ly 
by skidding a h e n  the driver thereof put on brakes to attempt to regail1 
his position behind another car u w n  seeing the defendant's bus approach- 
ing around a curre, that the bus was traveling a t  a greater rnte of speetl 
than fifteen miles per hour around the curve nncl that the driwr's view 
was o1)structcd by the grade within a distance of' two hundred feet:  that 
the defendant's bus collicled with the car in which plaintiff's inteshte  was 
riding, causing the intestate's dent11 : Held ,  the ericlcnce was properly 
submitted to the jury on the question of the defendtrnt's negligence ill 

exceeding the speed limit in snch circumstances. C. 8.. 2691 (46).  S. C. 
Code, 1927, and the question of whether such negligence, if established, 
was the proximate cause or one of the prosin~nte causes of the injury. 

3. Highways B Ir-Bus company's liability for death of guest in another 
car into which bus collided on highway. 

The atlministrator of an intestnte, killed in a collision between a bus 
and a car in which the intestnte was riding as  a guest, may not rcJcorrr 
against the bus company if the negligence of the driver of the car was 
the sole proximate cause of the injury, but he may recover if the negli- 
gence of the bus company \ w s  the proximate cause or one of thr  proxi- 
mate cxuses of the intest:lte's death. 

A l ~ ~ ~ ~ ~  by defendant  f r o m  Sink ,  Specid .Judge, a t  M a y  Special 
Term,  1930, and  Cowper, Special Judge, a t  J a n u a r y  Special Term, 
1931. F r o m  XECRLESBURG. 

Civi l  action t o  recover damages f o r  alleged wrongful  death caused by  
collision between a n  automobile i n  which plaintiff's intestate was r id ing  
and  one of defendant 's bussm. 

O n  S a t u r d a y  night,  28 December, 1928, plaintiff's intestate  was a 
guest i n  his  brother's Essex automobile going f r o m  Charlot te  i n  the  
direction of Xonroe.  T h e  defendant's bus was running  f r o m  Monroe to 
Charlotte. T h e  night  n-as dark  and  misty. T h e  road was wet and  
slippery. T h e  Godfrey car  was traveling behind a ca r  driven by one 
W. E. I i iker  and  was at tempting f o r  the second t ime to pass the Kiker  
car  near  t h e  crest of a hill  and  near  the center of a 55-degree curve, 
when the  lights of the  bus were obsrrxetl a t  t h e  other end of the  curve, 
250 or 275 feet away, "not i n  the h ighnay ,  but  out  i n  the  field to t h e  
left." T h e  bus v a s  running  f r o m  35 to 45 miles a n  hour. Realizing 
t h a t  he would not be able to execute t h e  pass, thr .  driver  of the G o d f r ~ p  
car ,  plaintiff's intestate's brother, pu t  on his brakes so as  again to fa l l  
i n  behind t h e  Kikcr  car.  T h e  suddell application of the  brakes caused 
the  Godfrey car  to " turn kinder  anglillg to  the  left, . . . about a 
45-degree angle across the  h i g h ~ v a y  i n  f rou t  of t h e  approaching bus." 

T h e  bus was ful ly  200 feet away  when thc Godfrey car  skidded across 
the highway. Looking i n  t h e  direction the hus was going, "one could 
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iiot see any distance ahead on account of the deep curve in the road and 
tlir thickly settled houses on the left-hand side." 

The driver of the bus was within 35 feet of the Godf'rey car before 
lie saw it. H e  pulled as far  to the right as he could and attempted to 
stop, but was unable to avoid a collision. The front wheel of the bus 
hit the Godfrey car right at  the cowl and jammed i t  inlo the embank- 
ment on the right-hand side of the road going in  the direction of Char- 
lotte ( the  left-hand side going in  the opposite direction). Plaintiff's 
intestate died a few hours thereafter from injuries sustained in the 
wreck. 

The alleged negligence on the part  of the defendant is that  of exces- 
sive speed, under the circumstances, and failure to keep a proper lookout. 

Issues were submitted to the jury a t  the May Term, 1930, and an- 
swered in favor of the plaintiff. The verdict was set asille by the trial 
court as a matter of lam, which order was vacated on appeal. 200 
3. C., 41. 

Judgment on the verdict mas entered at  the January  Term, 1931, 
from which the defendant appeals, assigning errors. 

N f e m r f  (e. Bobbit t  f o ~  plaintiff. 
J .  Laurence Jones and X. A. T o w m e n d  for defendant. 

STACY, C. J. The discretionary power of the Superior Court to set 
aside the ~ e r d i c t  in this case was not invoked, either at  the trial term 
or  following the first appeal here. Compare ,411en v. Gooding, 174 
X. C., 271, 93 S. E., 740; Lancaster v. Bland ,  168 N. C., 377, 81 S. E., 
529. The only point presented is the legal sufficiency of the evidence to 
carry the case to the jury. 

The defendant's evidence, standing alone, mould seem to bring the 
case within the decision in B u r k e  v. Coach Co., 198 N .  C., 8, 150 S. E., 
636. But  viewing the plaintiff's evidence with the liberality required 
on demurrer, we think the question of proximate cause was one for the 
jury under the principles announced in  Earzoood v. R. 22., 192 N.  C., 
27, 133 S. E., 180; A l b r i t f o n  v. Hill, 190 N. C., 429, 130 S. E., 5 ;  
Il'hife v. R e a l t y  Co., 182 N.  C., 536, 109 S. E., 564; Taylor  v. Lumber  
Company ,  173 N. C., 112, 91 S .  E., 719. 

I t  is provided by C. S., 2621(46), N. C. Code, 1927, that  "Any per- 
son driving a vehicle on a highway shall drive the same at  a careful and 
prudent speed, not greater than is reasonable and propw," etc. 'Then 
follows an  enumeration of certain rates of speed a t  given places, which, 
if esceeded, shall be deemed violations of the statute, the one here per- 
tinent being as follows: "Fifteen miles an  hour in  traversing or going 
around curves or  traversing a grade upon a highway when the driver's 
view is obstructed within a distance of two hundred feet along such high- 
way in  the direction in  which he  is proceeding." I t  is aLo provided in  
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said section that  "no person shall drive any vehicle upon a highway at 
such a speed as to endanger the life, limb or property of any person." 
S'. v. Rountree,  181 K. C., 53.5, 106 S. E., 669. 

The violation of a statute, intended and designed to prevent injury 
to persons or property, or the failure to observe a positive safety re- 
quirement of the law, is, under a uniform line of decisions, negligence 
per se. Dickey  v. R. R., 196 N.  C., 726, 147 S. E., 15;  Ledbetter v. 
English, 166 N. C., 125, 81 S. E., 1066. And when a violation or failure 
of this kind is admitted or established, i t  is ordinarily a question for 
the jury to determine whether such negligence is the proximate cause 
of the injury. Stultz v. T h o r n s ,  182 N .  C., 470, 109 S. E., 361. 

Of course, if the negligence of the driver of the Godfrey car mere the 
sole proximate cause of plaintiff's intestate's death, the defendant would 
not be liable. H e r m a n  v. R. R., 197 N. C., 718, 150 S. E., 361. B u t  
if the defendant's negligence were the prosilnate cause, or one of the  
proximate causes, of plaintiff's intestate's death, then the defendant 
would be liable. IYoocl v. Publzc Servwe  Corp., 174 N .  C., 697, 94 
S. E., 459. Upon this theory, the case was properly submitted to the 
jury. The verdict and judgment nil1 be upheld. 

N o  error. 

R I C H A I t D  J. R E T S O L D S  v. S A F E  D E P O S I T  ASL) T R U S T  C O J I I ' A S I  
OF B A L T I M O R E ,  AS TRUSTEE U N D ~ R  TIIE ~VILL OF K I C H A K D  J O S H U A  
I t E Y S O L D S ;  3IAItY I i E Y S O L D S  BAUCOCB. C H A R L E S  BAH('OCK, 
NANCY R E Y N O L D S  B A G L E P ,  H E X I I T  IVALIIER HAGI,I:Y, ZACH- 
ARY S J I I T H  I i E T X O L D S ,  hSN1: CAKSOX IIIEPNOLDS, IY. X. I t E l -  
S O L U S  a s u  It. E. L A S A T E R ,  ( f u a ~ u ~ a s s  OF K h S C T  RE1KOLL)S f:AG- 
L E T  A X D  ZACHAItT S J I I T H  I<EYSOLI)S;  H A R D I N  V. ItEYI\OI,L)S, 
E T H E L  R. IU3PSO12US, S U E  l i .  STALEY,  T H O J I A S  SlALI~:T,  A. U. 
HETKOLL)S, GRACE I tETSOI ,DS,  H O G E  I IETXOLDS,  S C O T T I E  
IU3l 'hOLDS, It. 8 .  I t l .~IKOI,L)S,  L O U I S E  REYNOLDS,  CLAIIESCL: 
I U ~ : I S O L D S ,  I.:DSA I I I ~ ~ l S O I A D S ,  S A S C T  L LASATEL(, I(. I*;. LAY& 
TIXI, LUCY I. S T E D J I A S ,  J .  1'. S T E D J l A N ,  3LIAI<Y I ,YB1~001<,  SAM 
LYBROOK,  W I L L  IAYB1iOOI<, D. J .  I,YUIiOOK, C H I S A  LYUKOOI<. 
A S S I E  1). REYNOLDS,  I I A R D I N  IT'. IUC1SOLDS, I i A T H E I U S E  I t E 1 -  
S O L D S ,  W I L L I A J I  S. 1 i E 1 S 0 I d D S ,  LUCY Ii. C R I T Z ,  IV. N. H E Y -  
AOLUS,  K A T E  1%. H E Y S O L U S ,  J .  EUTVAIiD J O H S S T O S  A A D  J. E D -  
\YARD J O H S S T O S ,  Jit, A ~ D  J .  I<D\VAI{D JOI- ISSTOS,  GI,UUIA\ 01. 

J. EDTT'ARL) J O H S S T O N ,  JK. 

(Filed 2 J u l y ,  l9:31.) 

1. Wills E i-Par01 exidcnce is not admissible in action for constructioil 
of will. 

A will signed by the testator aiid witnessed as required by statute and 
clearly unambiguously expres.ed ns to the testator's intent ill the clisgosi- 
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tion of his estate, and sufficient in lam as his last will and testamelit, 
will be given effect as  written, and parol evidence to show a different 
intent as to the meaning of its terms upon wliich the designated bene- 
ficiary is to receive his portion, is incompetent when the issnc of fril~ltl 
or undue influence does iiot arise. 

2. Wills E a-A will is t o  be construed as a whole. 
The intent of the testator i11 the disposition of his property is to be 

construed by the courts from the entire instrument with regard to its 
relevant parts. 

3. Wills E h-Construction of will as to amount  due  1egal.ees from t rus t  
fund  thereby created. 

Where a will provides for the payment of a certain a uouiit annually 
to the testator's children from a trust fund therein set up, nnd in nnother 
item provides "to encourage habits of industry, thrift and economy in 
my children, . . . I direct my truqtee, upon any of n q  children pre- 
senting to it  a statement showing to its satisfaction that he or she haa 
made by individual effort, in any legitimatr busiuess or inr-estmcnt, or 
has saved from money, stocks or bonds owned by him or her, ally money 
over and above all living expenses, to pny to such child . . . two 
dollars for every one dollar so made or saved," except noney made in 
buying or selling stocks on margin : Held, the provisioiis as  to money 
saved from money, stocks or bonds owned by the legatees does not includc 
bequests from the estate of the testator or any other estate or gifts witli- 
out consideration from any persons, such sums not being wved or earnetl 
by the legatees from money or stocks owlied by them, and such items arc) 
properly escluded from the statement of n legatee in calcnlating the 
amouiit due such legatee under the provisions. 

APPEAL by R i c h a r d  J. Reynold3 and  Mary  R. Iiabcock, f r o m  
Clement, J., 29 November, 1930. F r o m  FORSYTH. ,~ff i rmed.  

T h e  following judgment was rendered by  the  court  below: 
"This cause coming on to be heard,  a n d  i t  appear ing  to the  court  

t h a t  summons was issued herein on 9 J u n e ,  1930, a n d  t h a t  service of 
t h e  summons and  a copy of the  complaint was accepted by  al l  of the  
defendants  except t h e  defendants Anne  Cannon Reynold's, Louise Rey- 
nolds, Wi l l i am N .  Reynolds (minor ) ,  N a n c y  Reynolds Brigley ( m i n o r ) ,  
J. E d w a r d  Johnston,  Jr. ( m i n o r ) ,  and  Zachary S m i t h  Reynolds 
(minor ) ,  b u t  t h a t  said defendants have been served with summons by 
publication or  personally a s  required by  law, a n d  t h a t  a l l  of t h e  i n f a n t  
defendants a r e  represented by  general guard ians  and  hy  a guard ian  
ad litem, and  i t  f u r t h e r  appear ing  t o  t h e  court t h a t  none of the  defend- 
an t s  have filed answers except t h e  S a f e  Deposit and  T r w t  Company of 
Baltimore, a s  trustee, under  the  will  of Richard  J o s h u a  Reynolds, and  
Forrest  G. Miles, a s  guard ian  ad litem f o r  A n n e  Cannon  Reynolds and  
Wi l l i am N. Reynolds, and  i t  f u r t h e r  appearing to the  court  t h a t  all  
necessary part ies  t o  th i s  action have been served with summons, o r  have 
accepted service of summons : 
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L ~ o n  a consideration thereof and of the c o m ~ l a i n t  and the answers of 
the Safe  Deposit and Trust  Company of Baltimore as trustee under the 
will of Richard Joshua R ~ y n o l d s  arid Forrest G. Miles, guardian 
ad l i trnl,  and the will of Richard Joshua Reynolds referred to in tlie 
c o m p l a i ~ ~ t ,  which said xi11 is filed in  the office of the clerk of this court 
and is  recorded in Book No. 8 of Wills on page 91, the court finds from 
the admissions in the pleadings and the evidence offcred the following 
facts : 

The plaintiff is the son and eldest child of Richard Joshua Reynolds, 
who ditd, a resident of Forsyth County, North Caroliua, oil 29 July,  
1918, leaving surviving him a widow, Katherine Smith Reynolds (sub- 
sequently Katherine Smith Johnston) and four minor children. 

At the time of the death of said testator his total estate aggregated 
about $11,000,000 in value, and the approximate then value of the share 
to be held in trust for each child was one million eight hundrcd thou- 
sand dollars ($1,800,000). 

The  plaintiff, Richard J .  Reynolds, attained the age of 2 1  or1 
4 April, 1927; his mother, the widow of said testator, died prior to his 
attaining said age; and by decree of this court passed in a k u s -  insti- 
tuted for the purpose of determining the amount of income which 
should he paid him by the trustee, it  was determined that the trustee 
shall pay him fifty thousand dollars ($50,000) per annum out of the 
income, until he should attain the age of 28, and the trustee has accord- 
ingly so done. 

On  or about 17 April, 1929, the plaintiff filed with the trustee a state- 
ment of his affairs for the year 4 dp r i l ,  1928, to 4 April,  1929, as the 
basis for his claim to receive payment out of said trust estate or share, 
of a sum equal to twice the amount of savings claimed to be shown by 
said statcment, i n  pursuance of the provisions of item fourth, sub- 
section 6, of said will, and electcd to lyave any such payment or allow- 
ance made in stock of the R .  J .  Reynolds Tobacco Company at par, out 
of tlie shares of such stock held in said trust ;  tlle items of said state- 
ment as filed being set forth in paragraph 7 of the plaintiff's complaint. 

The  defendant. trustee. has admitted the correctness of said state- 
ment, except with respect to the disputed items hereinafter mentioned, 
and recognized net savings shown by the statement for the period in 
question in the amount of nineteen thousand eight hundred and eighty- 
five dollars and twenty-two cents ($19,885.22), for which i t  transferred 
and delivered to the rdaintiff Class B stock of the R. J. Reynolds To- 
bacco Company out of the shares held by i t  as  such trustee aggregating 
thirty-nine thousand and seven hundred and serenty-seven dollars and 
forty-four cents ($39,777.44) in par value being twice tlle said amount 
of savings so recognized) ; said payment and delivery having been made, 
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however, without prejudice to the right of the plaintiff to claim a fur-  
ther amount or amounts, in such stock, upon the basis of his said state- 
ment. 

That  the items in said statement which were not recognized, but were 
disallowed by said trustee upon the ground that they were not properly 
included under the terms of said will in fixing the basis of' the plaintiff's 
claim, consist of and comprise the following items in said state- 
ment, viz. : 

Income received from the estate of Katherine 
S. Johnston $ 54,473.71 

Income received from the estate of Richard J. 
Reynolds ~0,000.00 

Amount received from the estate of William R.  
Reynolds 783.70 

Amount received from Safe Deposit and Trust 
Company of Baltimore 5,121.74 

--- 
$110,379.15 

That  of said items so rejected or disputed by the trustee, the item 
of fifty-four thousand four hundred and seventy-three dollars and 
seventy-one cents ($54,473.71) is the amount of income received by the 
plaintiff during said year from the trust estate of his mother, Katherine 
S. Johnston, the widow of said testator, and was paid out of the income 
from the trust created by her will, of which will a copy is filed in the 
e~ idence  in  this case. 

The item of fifty thousand dollars ($50,000) is the nrnount paid by 
the defendant trustee to the plaintiff during the said year from the 
income of the trust estate under his father's will, as her~inbefore men- 
tioned. 

The amount of seven hundred and eighty-three dollals and seventy 
cents ($783.70) was the distributive share of the plaintiff, being prin- 
cipal which he received from the estate of his uncle, W.  I;:. Reynolds, in 
said year. 

The item of five thousand one hundred and twenty-one dollars and 
seventy-four cents ($5,121.74) was a gift to the plaintiff from the 
Safe Deposit and Trust  Company of Baltimore of a portion of its com- 
missions as trustee of said estate, received by the plaintiff during said 
year. 

The item of twelre hundred dollars ($1,200) appearing in said appli- 
cation or statement should be deducted from the peri,onal expenses 
shown by said application or statement, and was put on the first side 
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of said application or statement to balance this nondeduction, and has 
been allo~ved for by the trustees in the payment already made to the 
plaintiff, as aforesaid. 

The i n ~ o n i e  from the trust share of the plaintiff under his father's 
nil1 has been more than sufficient since his father's death to pay him 
the sum of $>0,000 a year, the 203,543 shares of R. J. Reynolds Tobacco 
Company Class B stock held in said trust share alone paying at present 
dividends at the rate of $3 per share per annum. 

L i t  the time of the death of said testator the stock of the R. J .  Rey- 
nolds Tobacco Company had a par value of $100 a share;  and the 
Class ,I stock n a s  worth $250 per share, and the Class B stock $205 
per share, the oiily difference between said two classes of stock being 
that  Class A stock had the sole voting power, and entitled an  employee 
owner to share in the bonus plan of said company. On 4 -1pri1, 1929, 
being the date as of which the plaintiff filed his application with the 
defendant, trustee, the value of the share of the estate, held in  trust 
for him under his father's will, which then included 207,520 shares of 
Class B stock of the said R .  J. Reynolds Tobacco Company (but no 
Class A stock) was about $21,000,000; and at said time the par  value 
of said C'lass R stock was $10, and the market value thereof was $55 
per share. 0 1 1  18 Sovember, 1930, the date of the hearing of this 
cause, the Class B stock of the R .  J. Reynolds Tobacco Company had a 
rnarket value of $4.5 per share. 

That  the statements as to the family and relatives of said testator, 
Richard Joshua Reynolds, as set forth in paragraphs 12 and 1 3  of the 
plaintiff's complaint are true and correct. 

Upon the record before it, the court orders, adjudges and decrees that  
by true construction of the will of said testator, Richard Joshua Rey- 
nolds, the items to be included in the statement furnished to the trustee 
in any year, as the basis for showing the amount made or saved by any 
of his children between 21 and 28 years of age, over and above all living 
expenses during such year, and from the total of which items the entire 
living espenses are to be deducted, should include only net earnings 
made by the individual efforts in any legitimate business or inrestment, 
and income saved from money, stocks or bonds or other productire 
property owned by such child, including the earnings and savings, as 
aforesaid, of the husband of any married daughter; and should not 
include amounts received by such child during such year, as either 
income or principal, from the share held in trust for such child during 
such year, as either income or principal, from the share held in trust 
for such child under said will, or income or principal so received by 
such child from the trust created by the will of the mother of said 
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children, or received during such year as next of kin or cevisee or lega- 
tee of any other relative or other person, or gifts received from ally 
other person without consideration; the annual statement,l to be filed by 
the children of the testator, Richard Joshua Reynolds, i re  to be filed 
as of the anniversary of the bir th of the child filing the 3tatement, and 
the correctness of the statement filed is  to  be determinec solely by the 
trustee under the will, provided such determination is in good fai th and 
is not arbitrary. 

Upon the record before i t  the court orders, adjudges and decrees that  
the following items, to wit : 

$54,473.71, designated as income received from ths  estate 
of Katherine S. Johnston; 

$50,000.00, designated as income received from the estate 
of Richard J. Reynolds; 

$783.00, designated as an amount received from the estate 
of W. R. Reynolds, and 

$5,121.74, designated as an  amount received as a gift from 
the Safe Deposit and Trust  Company of Baltimore, in- 
cluded in the application or statemmt of the plaintiff, 

filed with the defendant, Safe  Deposit and Trust  Company of Balti- 
more, trustee, and referred to in paragraph 7 of the colnplaint, all of 
which were rejected and disallowed by the Safe Deposii Company of 
Baltimore, trustee, as aforesaid, were properly rejected and disallowed, 
the court being of the opinion that  said items are not wiihin the terms 
of paragraph 6 of the will of Richard Joshua Reynolds. 

The  court is further of the opinion, and in accordance therewith 
orders, adjudges and decrees that  the net amount forming the proper 
basis for accelerated distribution because of earnings or savings made by 
the plaintiff during said year, under paragraph 6 of item 4 ($19,885.22), 
and it appearing to the court from the admissions in the pleadings that  
the Safe Deposit and Trust  Company of Bdtimore,  trustee as afore- 
said, has delivered prior to the institution of this suit to Richard J. 
Reynolds $39,777.44 in stock of the R. J. Reynolds Tobstcco Company 
at par, said delivery being made without prejudice to his rights to  claim 
further payment on the basis of the application or staterrent submitted 
by him, i t  is ordered and adjudged that  the action be dismissed, and 
that the costs thereof be taxed against the Safe Deposit and Trust  
Conlpany of Baltimore as trustee under the will of Richard Joshua 
Reynolds to be paid ill equal shares out of the trust funds held by it 
for the benefit of the children of the said Richard Joshua Reynolds 
under his said will. J .  H. CLEMEST, Judge Presiding." 
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The plaintiff, Richard J. Reynolds, made numerous exceptions and 
assignments of error and appealed to the Supreme Court. The  mate- 
rial ones and necessary facts will be considered in  the opinion. 

Craiye & Craigc and Ratcliff ,  Hudson & Ferrell for Richard J .  
R ' epo lds  and Mary  R. BabcocX;. 

X a n l y ,  Hendren & Womble  and Venable, Baetjer & Howard,  of 
Baltimore, Maryland, for defendant Safe  Deposit and Trus t  Company 
of Baltimore, trustee. 

C L A R I ~ ~ O X ,  J. Richard Joshua Reynolds, of Winston-Salem, Forsyth 
County, N. C., died in August, 1918, leaving a last will and testament, 
codicil and nuncupative will, which said instruments were duly ad- 
mitted to probate in said county in August, 1918, and recorded in  office 
of the clerk of the Superior Court of said county in Book 8 of Wills, 
p. 91, etc. 

At  his death Richard Joshua Reynolds left surviving him his widow, 
Katherine Smith Reynolds and four children, Richard J. Reynolds, 
Mary Katherine Reynolds, Nancy Susan Reynolds and Zachary Smith 
Reynolds, all of the said children being minors. 

Katherine Smith  Reynolds subsequently married J. Edward Johnstori 
and died in  1924, leaving a last will and testament, which was duly 
admitted to  probate in said Forsyth County, N. C., and recorded in 
Book KO. 9 of Wills, on page 19, in the office of the clerk of the Superior 
Court of Forsyth County, N. C. 

The defendant, Safe Deposit and Trust  Company of Baltimore, has 
entered upon the performance of the trusts prescribed in the wills of 
both Richard Joshua Reynolds and Katherine Smith Johnston, and is 
now in  possession of the trust estates created by both of said wills, and 
is administering said estates. 

Richard J. Reynolds, the eldest child and one of the legatees under 
item fourth of the will of Richard Joshua Reynolds and item seven of 
the mill of Katherine Smith Johnston, attained the age of 2 1  years 011 

4 April, 1987. 
After the said Richard J. Reynolds became of age i n  a proceedii~g 

in  the Superior Court of Forsyth County, N. C., instituted by the Safe  
Deposit and Trust  Company of Baltimore for an  interpretation of itern 
fourth (paragraph 5) of the mill of Richard Joshua Reynolds, the said 
Safe deposit and Trust  Company of Baltimore mas duly directed by the 
judge of the said court to pay to the said Richard J. Reynolds the sum 
of $50,000 per annum until he should attain the age of 28 years, and 
that  the said Safe Deposit and Trust  Company of Baltimore has paid 
and is now paying to the said Richard J. Reynolds, as provided in thc 
said will as interpreted by the court in the said proceeding, the sum 
of $50,000 per year. 
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Richard J. Reynolds filed with the Safe  Deposit and Trust  Company 
of Baltimore a statement of the affairs of Richard J. Reynolds for the 
period from 4 April, 1928, to 4 April, 1929, as follows : 

"IKCOME-4 L l ~ ~ ~ ~ ,  1928, TO 4 APRIL, 1929. 

From estate Katherine S. Johnston $ 54,473.71 
From estate R. J. Reynolds 50,000.00 
From balance estate W. R.  Reynolds (sale 

Curtiss Field) 783.70 
From Roosevelt Field, Inc. SP',970.75 
From Safe Deposit and Trust  Co. (payment 

on $85,000.00 note) 5,121.74 
From dividends 9,671.25 
From rentals i!,760.00 
From salaries 3,600.00 
From personal checks of R. J. Reynolds 1,200.00 

Total $215,581.15 

Business expense $ 11,617.90 
Personal expense 51,596.21 
Interest 17,040.06 
Taxes-income 31.00 
Taxes, other than income 2,362.67 
Real estate, commissions and expenses 2,664.84 
Repairs to rental property 4.10 

Total $ 135,316.78 
Total income 4 April, 1928, to 4 April, 1929 $21Ej,581.15 
Total expenses 4 April, 1928, to 4 April, 1929 85,316.78 

Net profit $130,264.37 

Richard J. Reynolds demanded of the Safe Deposit and Trust Com- 
pany of Baltimore, as trustee under paragraph (6 )  of item fourth of 
the will of Richard Joshua Reynolds the sum of $260,528.74 (double 
the amount contended by him as his net profits) in stocks of the R. J. 
Reynolds Tobacco Company a t  par, based upon the said statement, 
making said claim according to his contention under pamgraph (6 )  of 
item fourth of the will of Richard Joshua Reynolds. 
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The trustee was willing to allow the said claim except as to the fol- 
lowing items of income in said statement as follows: 

Estate Tcatherine S.  Johnston $ 54,473.71 
Estate R. J. Rcyiiolds 50,000.00 
From estate W. R .  Reynolds 783.70 
From Safe Deposit and Trust  Co. 5,121.74 

Total as contended by plaintiff $130,264.37 
Less amount as contended by defendant 110,379.15 

Total, as contended by defendant $ 19,885.22 

The trustee recognized a net income for the period in question of 
$19,885.22, for which $39,777.44 in  stocks of the R .  J. Reynolds Tobacco 
Company a t  par have been delivered to Richard J. Reynolds n i t h  the 
understanding that  such delivery should be n i thout  prejudice to his 
right to claim any further payment upon the basis of the statements. 

All of the children of Richard Joshua Rrynolds \\ho >\ere living a t  
his death are now living, as follows : 

Richard J. Reynolds (unmarried).  
XI ary  Reynolds Babcock (husband, Chas. Babcock) . 
Sai lcy  Reynolds Bagley (husband, Henry Walker 13agley). 
Zachary Smith Reynolds (n ife, Anne Cannon Reynolds). 
That  of said children, Richard J .  Reynolds a d  Mary Rtgnolds Bab- 

cock are now of age, being more than 21 years of age, and the others 
are minors under the age of 21 years; that Katherine S. Johnston died 
in the year 1924, and that her husband J .  Edward Johnston, and one 
.on by that  marriage, J. Edward Johnstoii, J r . ,  survived her. 

This Court i n  this action is called upon to construe item 4, para- 
graph ( 6 )  of the will of Richard Joshua Reynolds, which is as follows: 

"(6)  To encouragr habi ts  of indus t ry ,  t h r i f t  and economy in m y  
chi ldren,  I hereby make the following p ro~ i s ion  for further payments 
to them after they reach the age of twenty-one (21) years, and brfore 
they attain the age of twenty-eight (28) years, to n i t :  I direct said 
trustee, Safe Deposit and Trust  Compai~y, annually, upon any of my 
children presenting to it a statcmtnt showing to  said trustee's satis- 
faction that  he  or she has made b?g indic idl ia l  e f f o ~ t ,  in any  leqi t imate  
husiness or  irzves fment ,  or has saccd f r o m  m o n e y ,  s fochs  or  bonds owned 
b y  h i m  or  her ,  a l ly  money ocer  a n d  above a71 1 ~ ~ ) i n g  expenses,  to pay to 
such child, out of his or  her share of my estate, if necessary to the full 
extent of such share, t w o  dollars for P L W ~  one dollar ac, made  or saved. 
Payment will be made in cash; or, if the child entitled thereto so elects, 
i n  stocks or bonds at par, including stocks i11 R. J. Reynolds Tobacco 
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Company (subject to sale restrictions as to last named stocks as shown in 
item fifth hereof). R u f .  said trus tee  i s  dircctcd f o  ezcludc a n d  elinzinafe 
f r o m  a n y  annua l  s f a f e m e n i  s u b m i f t e d  u n d ~ r  t h i s  provis ion of m y  will 
an?/ m o n e y  m a d e  i n  buy ing  and  s ~ l l i n g  s f o c l ~ ~ ,  or  commodi t i e s  of an?/ 
X,ind, on m a r g i n  (conzmonl~ j  l inown a s  dsa7inc7 in 'fufui r s ' ) ,  or  carnings  
of p ~ o f i t s  der ived f r o m  specu la f ion  of f h a f  character.  Any married 
daughter may avail herself of this provision of my will and may, in 
filing annual statements as herein required and subjec: to the same 
restrictions, include therein like earnings and savings, over and above 
expenses, by her husband." (Italics ours.) 

The  plaintiff introduced in part  the deposition of H. 11. Shelton, ail 
attorney, who became general counsel of the R .  J. Reynolds Tobacco 
Compan,v on 1 January ,  and continued as such counsel unti l  April, 
1921. 

"Q. 5. Did you have occasion about that  time to confer with Mr. 
Richard Joshua Reynolds, a t  that  time president of R .  J. Reynolds 
Tobacco Company in Winston-Salem, in regard to redrafting the whole 
or part  of his will? Answer: 1 did. 

Q. 6. I n  that  connection did he  present to you the original or a copy 
of a will esecuted by him in accordapce with the laws of the State of 
Korth Carolina? Answer: H e  did present such a d l  tc mt .  I think 
it was a copy. 

A "  

Q. 7 .  I hand you a paper marked Exhibit -1, a i d  call your particu- 
lar  attention to the last paragraph on page 6, running over on page 7, 
and ask you if that is a copy of a paragraph in his will, .,vhm he asked 
you to redraft his will on or about 25 July ,  1917? Answer: The paper 
you hand me, marked Exhibit A, is a copy of the will of Mr.  Reynolds 
presented to me, and the copy he presented to me contaiued the para- 
graph to which you call at tentio~l and which begins on p:ge 6 with the 
words '*\ny further payments,' and concludes on page 7, about the 
middle thereof, with the words, 'Conditions above providell.' 

Q. 9. What  changes did you make in the paragraph beginning on 
page 6 of Exhibit A, referred to in your answer to Question No. 7 2  
-Ins~ver:  I t  appears that  I reconstructed the paragraph referred to in 
my answer to Question 7, and which is a part  of item fourth of E s -  
hibit A, appearing on pages 6 and 7 thereof. The reconstructed para- 
graph is a part  of item fourth, subparagraphed ( 6 ) .  The first material 
change appearing in  Exhibit B was to declare the purpow and reasons 
for the remaining provisions thereof. I t  was to encourage habits of 
industry and economy that  the subsequent provisions wele made. The 
nest aud the important change mas to rewrite the provision in Ex- 
hibit A, which reads: ' In  any legitimate business or investment, or 
saved from the earnir~gs of money or stock or bonds owned by them,' by 
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using the language in Exhibit B, reading: ( I n  any legitimate business 
or inrestment, or has s a ~ e d  from money, stock or bonds owned by him 
or her.' Another important change which probably should have first 
been nleiltioned in this answer mas to use the words 'two dollars for 
(,very one dollar so made or saved,' i n  lieu of the words in  Exhibit A, 
rending 'for w e r y  one dollar made.' The fact  that  this change mas 
nlatle is empliasized by the fact that  the clause 'two dollars for every 
dollar so made or saved' was italicised. I n  Exhibit A, the two dollar 
for oile dollar idea was made effective in favor of any married daugh- 
ter if the statement required disclosed a dollar 'made by the indus- 
t ry  or good management of her husband.' Whereas, in the will as 
drafted by me this reward was made available to a married daughter " 
if the statement required disclosed a sum of money resulting from 'like 
earnings and savings.' 

Q. 10. Do you recall any instructions given to you by Mr. Reynolds 
or any conTersations with hirn in  connection with the paragraph on 
pages G and 7 of Exhibit A, and the draft ing of paragraph 6 of item 
fourth in Exhibit B ?  Answer: I do recall such instructions. 

Q. 11. What were they?  A n s ~ r e r :  Mr. Reynolds discussed the pro- 
uisions of his d l ,  and especially the provisions contained in tlle para- 
graphs referred to with me on various occasions prior to my actually 
finishing the will ~ h i c h  he executed. The  will as drafted bv me was - 
drawn strictly in accordance with his instructions, aud I recall Tery 
cltarly that  we discussed tlle difference between the two paragraphs 
rnpntioned and his idea was to enlarge the provisior~s of Exhibit .I, so 
that  the two dollar for one idea would apply to money resulting from 
industry and to money resulting from economy. Hi s  idea was, as he 
explained it often to me, to encourage his children in industry and to 
e&ally encourage them ill saving their money from whatever source 
i t  came." 

The defendant, Safe Deposit and Trust  Company, objected to each 
of the questions a r d  answers contained in this deposition. The court 
sustained the objection, and plaintiff exctpted as to each question and 
answer. TVe think the court belo~v correct in sustaining the objections. 

This matter has been decided adversely to plaintiff's contention over 
a century ago. I n  Reeves  v .  Reeves ,  16 h. C ,  at  p. 389, decided June,  
1830, R u f i n .  J., speaking to the subject, said:  "Then as to the parol 
evidence and answer of the administrator, to vary this construction; it 
is impossible that  the idea should be admitted for a mornent. I t  would 
be to upset all wills by the loosest proof. . . . But  it would be ex- 
tremely dangerous, entirely too much so, to say, that  the testator did 
not devise, because, in law, the paper would pass a larger estate, and 
more property, tllan witnesses supposed the maker of it meant. The  
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meaning of the testator is to be judged of by his written words; and 
they must stand, unless it be shown that he was imposed on, and did not 
know they were in  his will; or knowing that they were there, that he 
had been induced by undue influence to execute i t  against his own 
wishes; which goes on quite a different ground, namely, neakness." 

"Where the language is clear as to the intent of the testator, and 
there is no latent ambiguity, there can be no extrinsic proof. I n  
XcDaniel 2;. King, 90 N. C., 602, Xerrimon. C. J., said:  'If a will is 
sufficiently distinct and plain in its meaning as to enable the Court to 
say that a particular person is to take, and that  a particular thing 
passes, that is sufficient, and i t  must be construed upon it83 face without 
resorting to extraneous methods of explanation to give i t  point. Any 
other rule would place i t  practically within the power of interested 
persons to make a testator's will, so as to meet the convenience and 
wishes of those who might claim to take under it.' Willit~rns v. Bailey, 
178 K. C., 632." Kidder v. Bailey, 187 N .  C., at  p. 508-9; Watkins 7;. 

Flora, 30 S. C., 354; Stowe v. Daz>is, 32 S. C., 431; Hester v. Hester, 
37 5. C., 330; Deaf Instifufe v. ATorwood, 45 N .  C., 65; Hpthaway v. 
Harris, 54 N .  C., 96; Tay7or v. ~Uaris, 90 11'. C., 619; Pafterson r.. 
TT7ilson, 101 N.  C., 594; I n  re Shelton's Will ,  143 N. C., 218. 

I n  Jarmon on Wills, Vol. 1, ch. 15, sec. 1, we find: "As the law re- 
quires wills both of real and personal estate (with an  inconsiderable 
exception) to be in writing, it cannot, consistently with this doctrine, 
permit parol evidence to be adduced, either to contradil:t, add to, 01- 

explain the contents of such will; and the principle of this rule e ~ i -  
dently demands an  inflexible adherence to it, even ~ h c r e  the conse- 
quence is the partial or total failure of the testator's intended disposi- 
t ion;  for i t  would have been of little avail to require that  a will 
ab o ~ i g i n a  should be in  writing, or to fence a testator round with a guard 
of attesting witnesses, if, when the written instrument failed to make a 
full and explicit disclosure of his scheme of disposition, its deficiencies 
might be supplied, or i ts  inaccuracies corrected, from extrinsic sources. 
90 principle connected ~ ~ i t h  the lam of wills is more firmly established 
or more familiar in its application than this;  and i t  seems: to have been 
acted upon by the judges, as well of early as of later times, with a 
cordiality and steadiness ~vhich show how entirely i t  coincided with their 
own views. Indeed, it mas rather to have been expected that  judicial 
experience should have the effect of impressing a strong conviction of 
the evil of offering temptation to perjury. There are numerous cases 
i11 which the courts have refused to admit parol evidence to contradict 
the express terms of a will. B u t  where a will contains an  erroneous 
recital or statement of fact, parol evidence is sometimes admissible to 
contradict it." 
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The cases relied on by plaintiff appellant, W o o f e n  c. Hobbs ,  170 
S. ('., at  p. 211;  C'eci l  c. Cecil ,  1'73 X. C.,  410, and U ~ I I . ~  1 > .  H I . o ~ L ' ~ ,  
195 S. C., 313, are not inconsistent to the position here taken. 

I n  the Brorc.n case, supra,  the testator added codicils to his uil l ,  and it 
n a s  held that to effectuate the intent of the testator, as expressed by the 
entire writing, the will will be construed with the codicils. 

The court below, in the judgment construing item 4, paragraph (6) ,  
held: "That by true construction of the will of said testator, Richard 
Joshua Reynolds, the items to be included in  the statement furnished 
to the trustee i n  any year, as the basis for showing the amount made or 
saved by any of his children between 21 and 28 years of age, over and 
above all living expenses during such year, and from the total of which 
items the entire living expenses are to be deducted, should include only 
net earnings made by individual effort i n  any legitimate business or in- 
vestment, and inconle saved from money, stocks or bonds or other pro- 
ductive property owned by such child, including the earnings and sav- 
ings, as aforesaid, of the husband of any married daughter; and should 
not include amouuts received by such child during such year, as either 
income or principal, from the share held in trust for such child under 
said will, or income or principal so recei~ed by such child from the 
trust created by the will of the mother of said children, or received dur- 
ing such year as next of kin or devisee or  legatee of any other relative 
or other person, or gifts received from any other person without con- 
sideration; the annual statements to be filed by the children of the 
testator, Richard Joshua Reynolds, are to be filed as of the anniversary 
of the birth of the child filing the statement, and the correctness of the 
statement filed is to be determined solely by the trustee under the mill, 
provided such determination is  in  good faith and is not arbitrary." 
We see no error i n  this construction of the will. 

The construction of paragraph (6) of item fourth set forth in the 
judgment appealed from, is correct, and that  the statements to be filed 
with the trustee in  pursuance of said paragraph should include only: 

( I )  Net earnings derived from individual efforts of the applicant, in 
any legitimate business or investment, and 

(2 )  Income saved from money, stocks, bonds or other productive prop- 
erty owned by such child; and should not include, as contended by the 
appellant, either 

(1) Income received from this trust under his father's will, ( 2 )  
income received from the trust under his mother's will, both derived 
from property not "owned" by him ( 3 )  or amounts received, in money 
or property, from the estates of other relatives, nor as a gift neither 
earned nor derived from property owned by the appellant. 
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The appellant's main contention is that any money or property re- 
ceived in any way during the course of the year, i n  so f a r  as it is not 
lost or spent in  the course of the year, is "saved" within the meaning 
of this paragraph. 

The paramount idea in the mind of the testator, Richard Joshua 
Reynolds, in item 4, paragraph ( 6 ) )  was "To encourage habits of indus- 
try, thrift and economy in my children," etc. No  doubt his great for- 
tune was accumulated in this way, and he wanted to perpetuate this 
attitude in his children. those that came after him. -1 laudable m r -  
pose and the very keystone of success in  any business enterprise. ?hen 
he goes on and explains how this must be done, not by buying and sell- 
ing stocks, or commodities of any kind, on margin (commonly known as 
dealing in futures) or earnings or profits derived from speculation of 
that character. This successful business man no doubt haring seen 
the tragedy and wreckage in his long and successful business career of 
men and women dealing in futures and speculation on margin, con- 
demns it by not allowing any money made in that way t ,  be included 
in  what his idea constituted the encouragement in his children of habits 
of "industry, thrif t  and economy." H e  was careful to define what his 
children should be rewarded for "individual efforts, in any legitimate 
business or investment or had saved from moiwv. stocks or bonds owned 

0 ,  

by him or her any money over and above all living expenses." And 
then such child should hare "tztlo dollars f o ~  every  one dollar so m a d e  
OT sared." 

We cannot see how the amount received from his mother's estate, 
$54,473.71, or from his uncle's estate $783.70, or his allowance under 
his father's estate.$50,000, or refund of commissions from Safe Deposit 
and Trust Company of Baltimore, the trustee, under his father's mill, 
$5,121.74, were such funds from "individual effort . . . saved 
from money, stocks or bonds owned by him or her." These items were 
not "saved from money, stocks or bonds owned by him or h.r," but came 
to him by inheritance from his mother's and uncle's estates, and pro- 
 isi ion under his father's will, and a refund of commissions from de- 
fendant Safe Deposit and Trust  Company of Baltimore. 

Many meanings are given to the word "save," but we think the fol- 
lowing is applicable here, taken from the Century Dictionary: " (7)  
To  lay by, little by little, and as the result of frugal care; lay u p ;  
hoard;  as, he has saved quite a good sum out of his scanty earnings." 
This is ordinarily the generally accc.pted meaning and well understood 
among business men, and we think this was the testator's nieaning when 
he used the word "saved" or "so made or saved." 

The construction suggested by the trustee and adopted by the lower 
court in the judgment appealed from, is not only strictly in accordance 
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with the letter of the clause in question, but attributes to the testator 
the rational interit of rewarding a child to the extent that such a child 
could s h o ~  that, from his own independent efforts and means, he has 
earned, made, and saved during the year a surplus o ~ e r  and above his 
living expenses. Any attempt to give to this clause a wider constructiorl 
and effect than its literal meaning, necessarily leads to results which we 
think are totally contrary to the expressed design, purpose and object 
of the entire clause or provision and thc intention of the testator. 

We see no reason to go into a further analysis of the language of this 
part  of the will of Richard Joshua Reynolds. The testimony of the 
attorney, H. 11. Shelton, can have no bearing on this controversy. 

I n  XcIoer v. XcKinrrey, 184 K. C., at  p. 396, citing numerous au- 
thorities, the following observation is madr :  "The question is not what 
the testator intended to express, but what he  actually expressed in his 
will, when all its provisions are considered a i d  construed in  their en- 
tirety." 

This successful business man condemned dealing in  futures and specu- 
lation of that character-buying and selling stocks or commodities of 
any kind on a margin, so also it is outlawed by the General Assembly of 
this State. I n  construing C. S., 2144, this Court said, i n  Welles & Co. 
o. SaJterj5rld,  100 N. C., at  p. 95:  "The statute in  this State makes con- 
tracts for 'futures' utterly null and void. The statute clearly defines 
what are 'future' contracts; 'Whereby the parties thereto contemplate 
and intend no real transaction as to the article or thing agreed to be 
delivered.' The Legislature in its wisdom has seen fit to pass a drastic 
act to stop this kind of gambling or vicious contracts, no doubt fully 
aware of the wreckage of the human family. The  mischief the act is 
intended to prevent is plain-that no  one should get something for 
nothing, or nothing for something." See Public Laws of S. C., 1931, 
ch. 236. 

The record discloses: "Mary R .  Babcock, a sister of the plaintiff, a i d  
entitled to file statements in  the same manner as the plaintiff, appears 
as a defendant in this case. Her  interest, however, is identical with 
that of the plaintiff, and she excepted to the judgment signed by the 
court for the purpose of attacking the construction of the will made by 
the court jointly with the plaintiff. For that reason no separate case 
on appeal mas made, the interest of the appealing parties being iden- 
tical." 

For  the reasons stated, the appeal of Mary R.  Babcock will be gov- 
erned by the law as herein stated, applying to plaintiff's appeal. 

I n  the judgment of the court below we find, in law, no error. The 
judgment is 

Affirmed. 
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S. I,. BROUGHTON, ADMISISTRATOR OF L T S S  IIROUGHTOPI;, DECEASED, v. 
8TASL)AIID OIL  COMPAKP O F  NEIY JEI<SET, D. HE:SRT ALLES,  
Dorxo BVSISESS AS ALLEN'S SEl tVICE STATIOS,  A X D  B. R. POOLE. 

(Filed 2 July ,  1931.) 

1. Waster and Servant C f-Assumption of risk applies only where rela- 
tion of master and servant exists. 

The  doctrine of assumption of risk i s  applicable only where t he  rela- 
tion of master  and servant  es is ts  between the  parties.  

2. l\'egligence A a-Negligence is the want of due care undm the circum- 
stances. 

Actionable negligence is  t he  waut  of due care  under the  exist ing cir- 
c.umstances and  is  conveniently defined to  be "the failure to observe for  
the protection of the  interest  of another  tha t  degree of care, precaution 
or vigi1;mce which the  circumstances justly demand, w h w  some other 
person suffers injury." 

3. Negligence A c-Evidence held insufficient to show negligence in in- 
stalling and inspecting gasoline tanks in filling station. 

The  plaintib 's  intestate brought action againqt t he  defeildant oil coin- 
l)any, alleging t h a t  i t  was  negligent in respect to  gasolincb tanks  ownet1 
i ~ n d  installed by i t  a t  a filling station.  The evidence tendetl to  show tha t  
the  defentlant, under contract  with t he  owner of tlie statio I ,  installed i t s  
on n tanks ,  pumps and  appliances, and inspected thein a t  intervals to  sre 
t h a t  they were  in good condition and  properly oyc'rated ; t ha t  on Wetl- 
nesdi~y prior to t h e  esplosion early Snturtlay moi~ning there was  found in 
tlie basement of t he  station a quant i ty  of gawl ine  floating on water  col- 
lec.ting there from h e a ~ y  r a i n s ;  tliat t he  fluidq were drained, but t ha t  
tlicre remitined a very perceptible odor of nasoline about t he  statiou,  
t ha t  the  intestate was  en~ployed a s  a helper ;it the  s t a t i o n ,  tliat prior to  
the  explosion, t he  intestate.  while intoxicated, n mt to  sleep in  t he  station 
in violation of the  orders of the  lessee;  t ha t  l l ~ e  mirnager of tlie station, 
while searching for a ltey dropped by a cu\toniflr, s t ruck a match ignit- 
ing t l ~ r  g u s o l i ~ ~ e  fumes causing the  e s l ~ l o ~ i o n :  Held, i n  the  absence of 
notice t h a t  gasoline had been found in tlie basement t h ~  oil company 
cmlnot be held neglige~it  in fail ing t o  inspert  l)etween tha t  t ime aild t he  
time of the  explosion, ant1 there  b ~ i n g  no evidence tendinq to show t h a t  
t he  tanli had le i~ked dur ing the  precetlina yrar .  and no evitlence t h a t  the  
oil conlpany mas under duty  to  repair ,  and the evidence wis ing only a 
cnonjerture a s  to wlietller the  gasoline had lealied from the tank or 
nhe the r  i t  got there from improper use of the  nl~pliances by the employees, 
it is  insufficient to  establish negligence on the  pa r t  of the  ~ e f e n t l a n t ,  and 
i ts  motion a s  of nonsuit should have been allowed. 

4. Segligence B a-Where evidence of negligence is insufficient, queetion 
of proximate cause need not be considered. 

Where t h e  evidence is  insufficient to  estahliqh the  negligence of the  
tlefenclant, t he  question of proximate cause need not  be omsidered,  but 
in this case there was  evidence tha t  t he  independent ac t  of a th i rd  per- 
son was  the  sole proximate cause of the  injury.  
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3. Evidence ZIT bsufflciency of evidence to go to jury. 
Evidence mu\t be sufficient to raise more than a conjecture or su.- 

picion of the fact to be proved in order to be sufficient to be submitted to 
the jury. 

6. Negligence C a-Held: evidence disclosed contributory negligence 
barring administrator's right to rscover. 

Where, in an action by the adn~inistrator of an employee of a filling 
station to recover for his death caused ill aii explosion thereat, the evi- 
dence tends to sllow that the intestate 11ad knowledge of the presence of 
gasoline fnmes about the station, and the fact that a few (lays prior to 
the explosion gasolii~e n-as found in  the bascment of the statiol~, ai~tl 
that the intestate, wllile intoxicated, in violation of the orders of tlie 
lessee operator of the station. went to sleep in the station, that others in 
the station at the time of the explosion escaped without serious injury, 
but that the intestate failed to escape because he was asleep at the 
time: Held ,  the evidence discloses contributory negligence of the intes- 
tate barring the adn~inistrator's right to recover agniust the oil company 
owning, installing and inspecting the tanks upon al1eg:itions of i~egli- 
gence on its part in  respect thereto. 

CLARKSON, J., dissenting upon evidence stated in his opinion 
STACY, C. J., concurs in dissenting opinion 

APPEAL by defendant. Standard Oil Company of New Jersey, from 
Sinclair, J., a t  September Term, 1930, of  war;^. Reversed. 

This is an action to  recover damages for the death of plaintiff's intes- 
tate, caused by an  explosion in a filling station, owned by the defendant, 
B. R .  Poole, and leased by him to the defendant, D. Henry  Allen. who 
operated the same under the name of Allen's Service Station. The 
tanks in which gasoline was stored for sale a t  said filling station, and 
tlie pumps and equipment which were used in its operation, were in- 
stalled by the defendant, Standard Oil Company of Xew Jersey, and 
owned by said company a t  the time of the explosion. The said tanks, 
pumps and equipment ve re  subject to the inspection of the defendant, 
Standard Oil Company of Xem Jersey, and were frequently inspected 
by said company, i11 order to ascertain whether or not they were being 
properly used and mere in good condition. 

I t  is alleged in  the complaint that  the explosion which caused the 
death of plaintiff's intestate was the result of the negligence of the 
defendants, as specifically alleged therein. I n  the answers filed by the 
defendants, each defendant denied the allegations of the conlplaint whicli 
constitute the cause of action on which plaintiff seeks to recover. 

At the close of the evidence introduced by the plaintiff, each of the 
defendants moved for judgment as of nonsuit. The  motion of the de- 
fendant, B. R. Poole, was allowed, and the action was dismissed as to 
him. The motions of the other defendants were denied. No evidence 
was offered by either of these defendants. 
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The defendant, Standard Oil Company of New Jerse,y, excepted to 
the refusal of the court to allow its motion for judgment as of nonsuit, 
at  the close of the evidence for the plaintiffs. 

The said defendant also excepted to the refusal of the court to in- 
struct the jury, as requested by said defendant, i n  writing and in apt  
time, that if the jury believed all the evidence, and found the facts to 
be as testified by all the witnesses, they should answer the first issue, 
"No," and the third issue, "Yes." 

The issues submitted to the jury were answered as follows: 
"1. Was the death of plaintiff's intestate caused by the negligence of 

the defendant, Standard Oil Company of New Jersey, as alleged in the 
complaint ? Answer : Yes. 

2. Was the death of plaintiff's intestate caused by the negligence of 
the defendant, D. Henry Allen, as alleged in the complaint? Answer: 
No. 

3. Did the plaintiff's intestate, by his own negligence, contribute to 
his death? Answer: No. 

4. Did the plaintiff's intestate assume the risk incidenial to the em- 
ployment in which he was engaged? Answer: No. 

5. What amount, if any, is plaintiff entitled to recover clf defendants? 
Answer : $5,000." 

There was judgment that plaintiff recover nothing of the defendant, 
D. Henry Allen, and that  the action be dismissed as to said defendant. 

From judgment that  plaintiff recover of the defendant, Standard Oil 
Company of New Jersey, the sum of $5,000, together with the costs of 
the action, the said defendant appealed to the Supreme Court. 

B u n n  & ,4rende17, I'hos. ,4. Banks  altd Biggs & Rroughton for plain- 
t iff .  

Pou & POU for defendant. 

CONNOR, J. At the date of his death, to wit, 29 September, 1928, 
plaintiff's intestate, Lynn Broughton, was employed by the defendant, 
D. Henry Allen, as a helper at  a filling station located near the town of 
Garner, i n  Wake County, North Carolina. The filling station was 
owned by the defendant, B. R. Poole, and had been leased by him to the 
defendant, D. Henry Allen, who was operating i t  under the name of 
Allen's Service Station. The  defendant, Standard Oil Con~pany of 
New Jersey, owned the tanks in which gasoline was st0rl.d for sale a t  
said filling station; it also owned the pumps and equipment which were 
used in its operation. This defendant had installed the said tanks, 
pumps and equipment, and from time to time, inspected the same for  
the purpose of ascertaining whether or not they were being properly 
used and were in good condition. 
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Between three and four o'clock on the morning of Saturday, 39 Sep- 
tember, 1928, plaintiff's intestate was injured by an explosion which 
occurred in the filling station. H i s  death resulted iustantly from his 
injuries. He had gone on duty a t  about 7 o'clock on Friday erening, 
28 September, 1928. H e  procured x substitute for a few hours that 
night, and was absent from the filling station until about 1 2  o'clock. 
During this time he attended a chatauqua in thc town of Garner. 
After his return to the filling station, he resumed his work, and was 
engaged in the performance of his duties about the premises until 
about 1 o'clock. H e  then lay down on a cushion in the filling station 
and fell aslcep. H e  had been driuking whiskey during the night, and 
was under its influence when he lay down and fell asleep. H e  and 
other employees of the defendant, D. Henry  Allen, had been expressly 
forbidden to sleep at the filling station a t  night. Efforts of the manager 
of the filling station to awaken him after he fell asleep were unavailing. 
While he was asleep, there was a terrific explosion in the filling station 
resulting in injuries to plaintiff's intestate, from which he died almost 
instantly. 

While plaintiff's intestate was asleep, between three and four o'clock, 
a customer came into the filling station. There was a t  this time an 
odor of gasoline, about the premises, which was quite noticeable. The 
manager of the filling station and the customer were the only persons 
present, except plaintiff's intestate, While they were looking for  a key 
on the floor, the manager struck a match;  a bluish flame immediately 
appeared along the floor over the basement of the filling station. This 
was followed by an explosiou which wrecked the filling station. Both 
the manager and the customer escaped through the open doors of the 
filling station, without serious injury. Plaintiff's intestate was killed 
by the explosion. I f  he  had been awake, he also could have escaped 
through the open doors of the filling station. 

On Wednesday afternoon pr~ceding the Saturday morning when the 
explosion which killed plaintiff's intestate occurred. employees of the 
defendant, D. Henry  Allen, discovered that  water and gasoline had 
accumulated in  the basement of the filling station. A heavy rain had 
fallen during the day. After the rain, it  was discovered that  water and 
gasoline had accumulated in the basement to  a depth of about five 
inches. There was a coating of gasoline on the water about three-fourths 
of an inch thick. Fumes from this gasoline were decidedly noticeable. 
Ditches were dug on Thursday, and the water and gasoline drained 
from the basement. These ditches were dug by employees of the de- 
fendant, D. Henry  Allen. After the water and gasoline were drained 
from the basement, the basement was washed out by the use of a hose. 
P r io r  to this time, for a t  least six months, the basement of the filling 
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station had been dry  and clean; there had been no gasoline or gasoline 
fumes in the basement. Plaintiff's intestate was a t  the filling station, 
v 2 1 ~ ~ 1  the water and gasoline were discovered in the basement, on Wed- 
nesday afternoon. H e  was also a t  the filling station on Thursday and 
Friday. H e  knew of the conditions in the basement on Wednesday 
afternoon, and knew that there had been fumes of gasoline about the 
filling station on Thursday and Friday. 

One of the tanks installed by the defendant, Standard Oil Company 
of New Jersey, and owned by said company a t  the time of the explosion, 
had a capacity of 1,000 gallons. This tank was located about twenty 
feet from the basement of the filling station, in which water and gaso- 
line were discovered on Wednesday afternoon preceding the explosion. 
Gasoline purchased from said defendant for sale at the filling station 
was stored in this tank. I t  was buried in the ground, with its bottom 
on a level with the bottom of the basement. Gasoline w a s  drawn from 
this tank by means of pumps and equipment which had been installed 
and which were owned by said defendant. The pumps 2nd equipment 
w r e  used by the operator of the filling station and his employees for 
drawing gasoline from the tank and delivering it to customers. Both 
t l i ~  tank and the pumps and equipment used in  the opc1ration of the 
filling station wcre subject to inspection by the defendant, Standard Oil 
Company of New Jersey. There was no evidence tending to show that 
said company mas notified at any time betmeeu Wednesday afternoon 
and Saturday morning that  gasoline had bern discovered in the base- 
mcnt, or that  there mere gasoline fumes about the filling station. 

The  answer of the jury to  the fourth issue, involving the defense of 
assumption of risk by plaintiff's intestate, appearing in the record, is 
immaterial on this appeal. Plaintiff's intestate was not an  ~mployee  of 
the defendant, Standard Oil Company of New Jersey, a t  the date of his 
death;  he was an employee of the defendant, D. Henry  Allen. This 
appeal is by the defendant, Standard Oil Company of ?Sew Jersey, 
against whom alone judgment was rendered by the Superior Court in 
favor of the plaintiff. There mas judgment on the verdict that  plaintiff 
recover nothing of the defendant, D. Henry  Allen, the employer of 
plaintiff's intestate. There mas no appeal from this judgment. 22s be- 
tween the plaintiff and the defendant, Standard Oil Company of New 
Jersey, assun~ption of risk by plaintiff's intestate was not available as a 
defense in  this action. There was no contractual relation between 
plaintiff's intestate and said defendant. Cobicz v. R. R., 158 N. C., 487, 
125 S. E., 18. 

On its appeal to this Court the defendant, Standard Oil Company of 
New Jersey, contends that  there was no evidence a t  the tr ial  of this 
action tending to sustain the allegations of the complaint upon which 
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its liability to plaintiff is  predicated, and that  all the evidence intro- 
duced by plaintiff shows that  his intestate, by his own negligence, con- 
tributed to  his injuries and death, and that, therefore, there was error 
in the refusal of the tr ial  court (1) to allow its motion, made a t  the 
close of all the eridence, for judgment as of nonsuit, arid ( 2 )  to 
instruct the jury as requested by it with respect to tlie answers to  the 
first and third issues. These are tlie only issues raised by tlie pleadings 
which are determinatire of the right of plaintiff to recover of the de- 
fendant i n  this action. 

The  action is for the recovery of damages resulting from the death 
of plaintiff's intestate, caused by the negligence of the defendant. Neg- 
ligence as the foundation of legal liability has been rariously defined, 
but all the definitions by text-writers and by tlie courts involre the idea 
of want of due care under the circumstances. 45 C. J., 624. Judge 
Cooley in his work on Torts defines negligence as '(the failure to obserre, 
for  the protection of the intercst of another person, that  clcgrce of care, 
precaution and vigilance which the circumsta~ices justly denland, 
whereby some other person suffers injury." Cooley on Torts (3d ed.), 
pp. 1324, 1325. This definition has been adopted or quoted with ap- 
proral  in a large number of cases and characterized as the best defini- 
tion of the term. See Fisher  1 % .  Serr  Bern, 140 N. C., 506, 53 S. E., 342, 
111 Am. 5.  R., 857, 5 L. R .  *I., 542. 

Plaintiff's right to recorer and defenda~it 's liability for damages in 
this action are both predicated upon allegations in tlie cornplaint of 
actionable negligence on tlie part of the defendant, first, in that  de- 
fendant failed to exercise due care in tlie construction and installatiou 
of tlie tanks, pumps and equipment a t  the filling station, owned by the 
defendant, B. R .  Poole, a i d  operated by the defeiidant, D. Henry  AIllen, 
as lessee; and, second, in that  defendant failed to exercise due care in 
the inspection of said tanks, pumps and equipmelit, after thcy had been 
constructed and installed. I t  is specifically alleged in the complaiilt 
that defendant's negligence in these two respects was the proximate 
cause of the death of ulaintiff's intestate. 

There was no evidence a t  the trial tending to show negligence on tlie 
part  of the dcfendant i n  either respect. A11 the evidence introduced by 
tlie plaintiff shows that the tanks, pumps and rquipment installed by 
the defendant for tlie storage and distribution of gasoline a t  the filling 
station, had been uscd by the successive operators of the filling station 
for more than a year vi thout ally eridcncc of leaks indicating defects 
therein. 

There was critleiice that  gasoline was stored in the tanks and dis- - 
tributed by means of tlie pumps and equipmelit to customers of tlir 
filling station; that on Wednesday afterlioon preceding the Saturday 
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morning when the explosion which caused tlie death of plaintiff's intes- 
tate occurred, there was a coating of gasolinr) on water in the basement 
of the filling station. Whether the gasoline in tlie basement had leaked 
from the tanks because of defects therein, or whether it had got into 
the basement because of improper use by the employees) of the filling 
station of the pumps and equipment, is a matter altogether of specula- 
tion and conjecture. I t  is well settled that  evidence which does no more 
than raise a suspicion, justifying, it may be, speculation altd conjecture 
that a fact material to tlie cause of action allrged in the complaint, may 
be as alleged therein, is not sufficient for  submission to the jury as tend- 
ing to sustain the allegation of the complaint. D ~ n n y  I ! .  Snow, 199 
X. C., 773, 1.55 S. E., 874; Smifh v.  Wharton, 199 N .  C., 246, 154  
S. E., 1 2 ;  Byrd 1.. Express Co., 139 N. C., 273, 51 S E.,  551. I n  
Xasten 7 1 .  Tcsas Oil Company, 194 Pu'. C., 540, 140 S. E., 89, i t  was held 
by this Court that  evidence showing that  water in a w ~ l l  located o w  
hundred and thir ty feet from a tank in which gasoline was stored, was 
polluted by gasoline, should have been submitted to tlle jury as tending 
to show that  thc gasoline in the well came from the tank. This. how- - 
ever, n7as ill an action for damages result i l~g from the pollution of the 
water in plaintiff's well, and not for damages resulting from the ncgli- 
genre of tlie defendant, the owner of the tauk. The distinction is, we 
think, apparent. I n  the action for tlle pollution of his ~ w l l ,  all that  the 
plaintiff was required to allcgc and proye was that  his well was polluted 
by gasoline from the tank owned and niaintained by the defendant. I n  
the instant case, plaintiff was required not only to alle&;e, but also to 
offer evidence tending to show that the presence of the gasoline in the 
basement of the filling station was the result of the failure of the de- 
f c ~ ~ d a n t  to escrcise due care with respect to the tanks, pui lps and equip- 
ment, which were installed and o~rncd  by the dcfrl~tlant, and subject to 
its inspection. 

Thcre was 110 evidence a t  tlie tr ial  of tlie illstant case tending to show 
that the defendant was notified or knew that  gasoline had been discov- 
ered in the basement of the filling station on Wednesday afternoon, or 
that there were fumes from gasoline about the premises during Thurs- 
day arid Friday.  I n  the absence of such notice or kno~ lcdge ,  on the 
facts shown by all the evidence, it cannot be held that  the failure of the 
defei~dant to inspect the tanks, pumps aud equipment installed and 
owned by it, but ill the possession of the operator of the filling station, 
between Wednesday afternoon and Saturday morning, mas evidence of 
tlie want of due care on the part  of defendant to inspect t'ie same. Both 
tlie tanks and pumps and equipment, although owned by the defendant, 
vere  in tlie possession of the operator of the filling sta ion. The de- 
feiidant had the right and was under the duty to  the operator of the 
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filling station and to its owner, by reason of i ts  contract with them, to 
inspect the tanks, pumps and equipment, only for the purpose, however, 
of ascertaining whether or not they mere being properly used and were 
in good condition. I t  does not appear from the evidence that  defendant 
had any duty, contractual or othcrwise, with respect to the repair of 
said tanks, pumps or equipment in  the event defects therein were dis- 
covered by an  inspection. I t  had no right and was under no duty with 
respect to the premises in and about the filling station as mas the case 
with the defendant in Rushing v. Texas Co., 199 N. C., 173, 1.54 S. E. ,  1. 
For  this reason the instant case is distinguishable from that  case. 

*is we are of the opinion that there was no evidence a t  the tr ial  of 
this action tending to  show negligence on the par t  of the defendant, as 
alleged in the complaint, we need not discuss the question as to whether 
or not such negligence, if i t  had been sllomn by the evidence, was the 
proximate cause of the explosion which resulted in  the death of plain- 
tiff's intestate. A11 the evidence shows that  there would have been no 
explosion, notwithstanding the presence of gasoline fumes in and about 
the filling station, if the manager had not struck the match immediately 
before the explosion. There was evidence tending to  show that  this was 
a negligent act on the part  of the manager of the filling station, and 
that  this act was the sole proximate cause of the explosion. 

We are further of the opinion that  all the evidence introduced by the 
plaintiff a t  the tr ial  shows that  the death of his intestate mas the result 
of his  failure to exercise due care for his own safety. I n  violation of 
the express orders of his employer, plaintiff's intestate went to  sleep in 
the filling station, and thus failed to escape, as he could have done if he 
had been awake, when it was apparent that  there would be an  explosion 
caused by the striking of a match by the manager of the filling station. 
With knowledge of the presence of gasoline fumes in  and about the 
filling station, as the result of the conditions in the basement on Wed- 
nesday afternoon, and continuing in some respects through Thursday 
and Friday,  plaintiff's intestate went to  work in  the filling station on 
Fr iday night, ~vhile under the influence of whiskey. The  plaintiff is 
and should be precluded from recovery in this action because the death 
of his intestate mas caused by his own negligence. 

F o r  error in the refusal of the court to allow defendant's motion for 
judgment as of nonsuit, on the ground that  there was no evidence tend- 
ing to show that  defendant was negligent, as alleged in the complaint, 
the judgment is  reversed. T h e  action is remanded to the Superior 
Court of Wake County, that  judgment may be entered dismissing the 
action. 

Reversed. 
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CLARICSON, J., dissenting: Plaintiff's intestate, a young man 32 years 
of age, was a capable and experienced filling station man, and a t  the 
time of his  death mas employed a t  Allen's Service Statio.3, i n  the town 
of Garner. On the night of 29 September, 1928, plaintiff's intestate 
was a t  the filling station, on duty, and while he was lying or reclining on 
a cushion in the filling station, a customer of the station and another 
employee were looking for some article that  had  faller on the floor 
about 3 or 4 o'clock on Saturday morning, 29 Septem'3er, 1928. 9 
match was struck by the other employee, there mas a blue flame. fol- 
lowed by a terrific explosion that  wrecked the filling station and caused 
the immediate death of plaintiff's intestate. 

Suit  was brought against B. R. Poole, as the owner of the  station, 
D. Henry  Allen, as  lessee and operator of the filling staticn, and Stand- 
ard  Oil Company of New Jersey, as the admitted owner of the tanks, 
pumps and equipment. I t  was alleged in the complaint and admitted 
in  the answer of the defendant, Standard Oil Company, that  i t  owned 
the tanks and pumps a t  the filling station, installed the same, and 
from time to time inspected the same. Evidence was offered on the 
par t  of plaintiff showing that  a few days prior to the explosion there 
was an  accumulation of as much as fire inches of water and gasoline in 
the basement of the filling station, and that  the fumes arising there- 
from were so strong as to overcome a workman who went into the base- 
ment to install some piping or wiring. There was further evidence 
that  while this condition had been improved by a drainage ditch, there 
was still a strong presence of fumes a t  the filling station on the night 
of the explosion, and immediately prior to the explosion. 

There was evidence tending to show that  the plaintiff's intestate had 
been drinking on the night of the explosion, and also e ~ i d e n c e  to the 
contrary. Plaintiff offered evidence showing that  one White, lessee of 
the filling station prior to the tenancy of defendant, Alljm, discovered 
the strong presence of fumes near the big gasoline tank while making 
installation of a small tank nearby; also tha t  said Whi te  discovered in 
the operation of the filling station a loss of a t  least ten gallons of gas 
a day from the big tank on account of a leak or seepage; tE a t  he brought 
this to  the attention of the representative of the Standard Oil Com- 
pany, and that  this representative came out and sealed the tank for the 
purpose of making a check, and that  under such test i t  showed a loss of 
a t  least three inches in twelye hours. This was some six months before 
the esplosion. 

The evidence showed that  the ground sloped from the direction of the 
big tank, owned and installed by defendant, Standard Oil Company, 
i n  the direction of the basement of the filling station. I t  was the con- 
tention of the plaintiff that  the big tank had some sort of leak and that  
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fronl this leak there was a seepage of gasoline which found its way to 
the basement of the filling station, resulting in  the accumulation of gas 
and fumes with the consequent explosion causing the death of plaintiff's 
intestate. 

Plaintiff offered in evidence certain paragraphs of the complaint, 
together with answers of the defendant, Standard Oil Company. From 
these portions of the pleadings offered in  evidence the following will 
appear to be undisputed : 

( a )  That  the pumps and tanks and equipment in connection there- 
~ v i t h  a t  said filling station, were owned by the defendant, Standard Oil 
Company; 

(b )  That  said tanks, pumps and equipment were installed by the de- 
fendant, Standard Oil Company; 

(c)  That  the said defendant from time to  time examined and inspected 
the said equipment for  the purpose of seeing if the same mas being 
properly used and in good condition. 

F rom these admissions and facts of the case, it  is manifest that  if 
there mas any negligence with respect to the condition of the said tanks 
a t  the time of the installation thereof, or in coniiection with the installa- 
tion itself, o r  i n  connection with t-he inspection of said tanks, such neg- 
ligence was the negligence of the defendant, Standard Oil Company. 
Nobody else had the duty or the right to do anything with reference to 
remedying any condition or defect i n  said equipment. 

I n  addition to the responsibility resting upon the defendant, Stand- 
a rd  Oil Company, arising out of its ownership, installation and inspec- 
tion duty with reference to said tanks and equipment, there were the 
following facts and circumstances offered in evidence by the plaintiff as  
affecting the liability of defendant, Standard Oil Company: 

The testimony of witness A. A. XThite was to the effect that  he oper- 
ated the filling station for a period of t w e l ~ e  months prior to the time 
defendant, Allen, operated the same, his tenancy terminating just a few 
months prior to the explosion; that  the big gasoline tank was in  use a t  
the station at the time of his  tenancy; and that  he bought his gasoline 
from the Standard Oil Conlpany; that  while he was using the station a 
smaller tank was put in at the station a t  the eastern end of the big tank, 
by the Standard Oil Company; that  while the hole was being dug for 
the installation of this smaller tank and after getting four or five feet 
down into the ground, the presence of gasoline fumes were detected; 
that  during his operation of the filling station, he  experienced a loss of 
gasoline and checked u p  closely on the big tank and found that  i t  was 
checking short to  the extent of ten gallons per day, and that  it continued 
to check short until the time that  he gave up the station; that he called 
this to  the attention of the representative of the Standard Oil Com- 
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pany ; that this representative came out and sealed the tank for the pur- 
pose of making a check, and that after this was done the tank showed 
a loss of about three inches in twelve hours. This tank held 1,000 gal- 
lons of gasoline. 

I t  was contended by plaintiff that this was sufficient evi3ence to go to 
the jury on the question of whether or not there was some leak or defect 
in the big tank owned, installed and inspected by the defendant, Stand- 
ard Oil Company. Not only was there evidence of defect, but direct 
evidence that such defect was brought to the attention of said defendant. 
No  evidence was offered tending to show that the defendant did any- 
thing whatever to remedy such defect or to prevent thc leakage and 
seepage of gasoline from this tank. 

There was evidence offered by the plaintiff that the big gasoline tank 
was directly in front of the filling station, and that the big tank was 
about twenty feet from the basement of the filling station, and that the 
ground sloped from the direction of the big tank toward the basement of 
the filling station. 

There was testimony that for a considerable time prelious to Wed- 
nesday (prior to the explosion early Saturday morning, 3 or 4 o'clock) 
the weather had been dry, but that on Wednesday and for the next day 
or two, there was an exceptionally heavy rain. 

There was undisputed testimony to the effect that on Wednesday 
prior to the explosion on the following early Saturday morning, there 
was a strong odor of gasoline from the basement of the filling station 
and that when the trap door to the basement was opened, it was found 
that there were several inches of water and gasoline in the basement; 
that a milk bottle was let down into the basement and daawn up two- 
thirds full with at  least three-fourths of an inch of gasoline in the 
bottle, and that when the contents of the bottle were poured on the 
ground and a match struck, it ignited and burned, and  hat when an 
employee undertook to go down into the basement he was nearly over- 
come with the fumes, and had to be pulled out. 

There was also evidence by the plaintiff that while a ditch was dug 
on Thursday to let the gasoline and water out from the ~asement, the 
fumes never did leave the basement up to the time of the explosion. The 
ditch caved in Friday morning and the drain stopped. 

The testimony of witness, Arch Wood, was to the effect that on the 
night of the explosion and immediately previous to the explosion, when 
he came up to the station, there was a strong and noticeable odor of 
gas fumes, so much so that he called out to plaintiff's intestate to know 
if he was not stifling from the fumes; that when a match vas  struck by 
Marvin Wall, who was in charge of the station, while looking for a 
key, there was a bluish flame that run around the cracks on the floor of 
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the station, followed by a terrific explosion that  wrecked the filling sta- 
tion and caused the death of plaintiff's intestate. 

The  plaintiff contends that  the foregoing circumstances clearly and 
strongly supported by the evidence, were such that  the jury was justi- 
fied in  concluding that  there was a leak in  the big tank due either to  a 
defect i n  the tank or defective installation, or  defective inspection and 
to the failure of the defendant, Standard Oil Company, to do anything 
with respect thereto after i t  had been brought to its notice, and that  
such leakage amounted to as much as ten gallons per day;  and that  this 
amount of gasoline saturated the earth toward the bottom of the big 
tank to such an  extent that  there was a seepage in the direction of the 
basement of the filling station, this being the direction of the natural 
slope of the land;  that  such seepage was accelerated by the heavy rain- 
fall immediately preceding the explosion, and that  the presence of a 
large quantity of gasoline and water in the basement of the filling sta- 
tion and the consequent oppressive and dangerous fumes therefrom were 
due to said seepage from the tank, and that the presence of such fumes 
and thc accumulation thereof in the basement of the filling station 
caused the explosion resulting directly in the destruction of the filling 
station and the immediate death of plaintiff's intestate. 

S o  other explanation was offered or reason given for the presence of 
such an  accumulatioii of gasoline and water i n  the basement, and the 
evidence, I think, was sufficient to go to the jury on the question of 
whether or not this condition rcsulted from the negligence of the de- 
fendant, Standard Oil Company, in respect to the said tank equipment, 
and the further question as to  whether such negligence was the proxi- 
mate cause of the death of the plaintiff's intestate. 

Sherman and Redfield on Negligence, sec. 58 : "If facts proven render 
i t  probable that  the defendant ~riolated his duty, i t  is  for the jury to 
decide. T o  hold otherwise would deny the value of circumstantial evi- 
dence. I n  the nature of his case the plaintiff must labor under diffi- 
culties. T h e  proof of negligence, and that  fact is always a relative 
one, is susceptible of proof by evidence or circumstances bearing on the 
fact of negligence.'' 

I think there was no error in the refusal of the court to allow the 
motion for nonsuit upon the contention that  the plaintiff's intestate was 
as a matter of law guilty of contributory negligence. 

I f  it  may be conceded that  there was evidence of contributory negli- 
gence on the par t  of the plaintiff's intestate, but this evidence was 
sharply disputed and this issue was, therefore, properly left for de- 
termination by the jury. 

There was evidence that  plaintiff's intestate was an experieiiced and 
capable filling station employee, and that  on the night of the explosion 
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he was engaged in  the performance of his regular duties, and that  while 
lie was lying down a t  the time of the explosion, there were i,wo employees 
of the station a t  the time, and that  i t  was the custom aud practice of 
the employees for one of them to lie down while the o t h e ~  worked, and 
that for  this purpose there was an automobile cushion and blankets 
located on the lower par t  of the tire-rack on one side of the filling 
station; that  while defendant, Allen, did not furnish an,y cushions or 
blankets, and did not authorize or permit the employees ;o sleep while 
on duty, he was down a t  the filling station every day, and there was 
no evidence that  he ever objected to the presence of th,? cushions or 
blankets with their manifest indication for the purpose for which they 
were used. 

Likewise with respect to the question of whether or not the plaintiff's 
intestate mas under the influence of liquor on the night of the explosion. 
There was evidence from which the jury might have concluded that  the 
plaintiff's intestate was drinking, and likewise evidence equally strong 
to  the effect that  he was i n  no sense under the influence of liquor on 
the night i n  question. Assuming that  the question of pltiintiff's intes- 
tate's drinking, if he  had been drinking, entered into the question of 
contributory negligence, this was a matter in sharp dispute and was 
certainly a question for the jury to decide. 

I t  is contended by tlie defendant on the question of coniributory neg- 
ligence that  the negligence of plaintiff's intestate i n  failing to get out of 
the station after  the match was struck and before the actual explosion, 
was the proximate cause of his death;  that  he had ample time to get 
out without injury, and that if he had not been lying dow I or asleep or 
intoxicated, he could easily have gotten out without injury. This, of 
course, was a legitimate matter for argument on the part  of the de- 
fendant, but i t  could not be said from the evidence, that  the plaintiff's 
intestate was, as a matter of law, guilty of contributory negligence. The  
witness Wood got out of the filling station, it is true, but only after he 
had been blown to the ceiling, and then stepped out the front door, 
which had been blown out by the force of the explosion. I t  is also 
true that  employee Wall  got out of the filling station af ;er the explo- 
sion, but the evidence discloses that  he mas on fire when he came out, 
and only narrowly escaped with his life. 

As to whether the plaintiff's intestate had an opportunity to get out, 
the evidence discloses that  tlie blue flames which sprang up when the 
match was struck, came through the floor all around the s:des, and that  
lie was lying near the side of the building when his body was found 
after the explosion, and i t  was on the cushion, and that  he had not 
turned over, and that  his face was up. T h e  evidence discloses that  his  
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l i fe  was  snuffed out by  the fumes a n d  the explosion, with n o  opportuni ty 
on h i s  p a r t  to  make a move t o n a r d  escape. 

I th ink  t h c r .  \\-a3 s~~f f ic ien t  e l idenee to be submitted to the  ju ry  on 
the  issues. T h e  ju ry  have found  the issues i n  favor  of plaintiff and  
the  judgment r e n d ( w d  thereon i n  favor  of plaintiff. T h e  verdict and  
judgment  should not be disturbed. 

STACY, C. J., concurs i n  dissent. 

STATE v .  STEPHEN ENGLISH. 

(Filed 2 Jnlg, 1921.) 

1. Criminal Law G I-Testimony of confession of third party held in- 
admissible as hearsay evidence. 

l'estimonj of ;r roluntnry confe.;\ion of a third party that hc coln~nittetl 
the crime is lield properly excluded by the trial court in the trial of the 
defendant for the murder of hiq \life, it being established by a long line 
of decisions that such eridence is incompetent as hearsay. The qnestioii 
\~het l ier  the technical rule is b a w l  nlxnn common sense and rcaaon clis- 
cussed by BROGDEU, .T. 

2. Homicide G d-Defendant's infatuation for girl held competent as 
tending to establish motive for murder of wife. 

Whcrc there is strong eridenw that tlir tlefendm~t nctnnlly cormnittetl 
the murder of his wife for \rliic.l~ lie W:IS tried, l~roof of nlotive is not 
1iecess:lry to coiivict, but ci.idn1c.e that lie was iiifntu;~tctl wit11 :lnother 
\rom:~n a t  the time is prope!,ly admitted u s  :I c.ircunist;lnce tci~tlin:. to 
show m o t i ~ c  under the facts of this case. 

3. Criminal Law G r-Testimony in this caw held competent as tending 
to  impeach witness. 

Where on the trial of a 11uslmild for the murder of his nife  the nife'b 
father tcstities i n  t l ~ c  hnzl1;rnd's behalf, e~cept ion to te~timoi1;r t~lltlilig to 
chow that the father hat1 nttcml)tecl to bribe a~iother to irnp1ic:ite o t h c ~ s  
will not be \ustnined. 

C R I ~ ~ ~ S A L  ACTIUS, before C ' o z c p i ~ ,  s p e c i a l  Judge,  a t  J u l y  Special 
Term,  1930, of DUPLIX. 

O n  t l i ~  evening of 1s J a n u a r y ,  1930, about 5 :00 or  3 : l 5  o'clock, 
S t c p h m  English r a n  screaming to the house of a neighbor who lived 
about 300 yards away, say ing :  "Berta is dead. R u n  to m y  house. 
Blood i s  a l l  o l e r  the floor." Soon a f te r  th i s  a l a r m  was given the whole 
neighlrorhood n-as i n  a n  uproar .  T h e  body of B e r t a  English,  wife of 
defendant, was found  in her  home lying on the  floor near  t h e  fireplace. 
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Her  head was lying in a puddle of blood. Three chairs were turned 
orer. Some bureau drawers were open and one of them lying on the 
floor, and clothing and other things scattered orer the floor. There was 
an  iron poker, apparently made out of a vehicle tire, at the fireplace 
near the body of deceased. There was blood on the poke1 and red hair  
thereon. The deceased was red headed. On  top of the scalp of the 
dead woman was a two-inch laceration down to  the sku,l. The right 
ear was completely severed to the bone. The  left lower jaw bone was 
fractured. The  clothing of the dead woman was pulled up under her 
breast. "Her hips, thighs and knees were spread apart .  Her  bloomers 
were down to  the knee with the  left thigh torn." 

The doctor, who made an  examination of the body, testified that  in 
his opinion there was no evidence of rape, and that  the deceased had 
been dead a t  least four to six hours. There was a bruise on her h ip  
and a bruise on her throat and on her chest. There was soot on her 
left jaw bone. 

The  defendant offered evidence tending to show that  on Sunday, the 
(lap after the murder, a negro by the name of D a ~ e  Locke, was arrested 
in Wilmington, and this negro, in the presence of thre. Wilinington 
officers, admitted that  he  killed Berta English "and described the house, 
the conditions of the body and the entire condition of the woman" as 
she was afterwards found. This negro also stated that  lie killed Mrs. 
English with a fire-poker and tore her bloomers off, and stated that  the 
fire-poker was bent a t  one end, and that  in the  struggle with Mrs. 
English he lost two buttons from his o~e ra l l s ,  and that he produced 
these buttons and showed them to the officers a t  the time of the con- 
fession. The  statement of the suspect gave "a pretty good descrip- 
tion of the house and of the roads about the premises." 

Thereafter, on 19 January ,  1930, a warrant  was issued for Locke, 
charging him with the murder of Mrs. English. This warrant  was 
returnable before a magistrate. The  record is not clear, but apparently 
the negro was discharged, and has since not been seen atlout that  par t  
of the country. All of the foregoing evidence was escluded by the 
court. 

Thereafter another negro by the name of Dave Brocki lgton mas ar-  
rested and charged with the murder of Mrs. English. 

Subsequently, on 5 March, 1930, the defendant, Stephen English. 
husband of the deceased woman, mas arrested and charged with the 
murder of his wife. The  star witness for the State was R,ieford Albert- 
son, who testified in  substance that  on 18  January,  about 10 o'clock in 
the morning he went to the home of the defendant; that  he  went into the 
house and talked to the defendant and his wife until about twelve o'clock 
and ate dinner there. Witness testified that  he  then went out on the 
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porch and the defendant came out behind him and said, "Less go to the 
stables." The State's witness then continued: "I went out there with 
him and he approachcd the subject about Bertie Brinson. He told me 
about meeting her at the show and what a good time he had, and that 
she was the sweetest thing to him he ever laid eyes on. Said he never 
loved anybody but her-that he would love her the longest day he 
lived. . . . I don't love my wife except as a friend. I will give 
you my Ford if you will kill her. I will give you $50 in money. I 
haven't got the money, but I have got the stuff that I can get it out of." 
I said: "I can't do that. I f  you have got that in  your head, go get 
your suitcase and leave her, but don't do that." He said: "No, I can do 
i t  and never be caught up with." He  told me he had tried to destroy 
her in other ways, but i t  would not work. H e  said: "I am going to 
work a sure plan this time." We were in the yard and he got a shore1 
handle, something like a yard or a yard and a half long and went out 
to the front of the house. I said: "I got to go." EIe said: "If you 
will go with me by Winnie McGee's, I will go with you," and he went 
in  the house with that shovel handle, and pretty soon after he got in the 
house, I heard a lick, something like a shovel handle, and I left the 
porch and went to the stable, and in about fifteen or twenty minutes he 
came out with a pair of streaked overalls on. When he ment in he had 
on light pants. When he got near me, he pulled out the stick from his 
overall's leg and carried the stick in the stable and put it down and 
came on and said: "Let's go," and we went to Winnie McGee's, and he 
looked at me and said: "I think I have got her fixed so she won't tell on 
me, and if you do, I'll get you." 

This same State's witness testified that about a week after the death 
of Mrs. English he went by the defendant's house about night, and the 
defendant went in the house and built a fire and made a fire in the 
stove and then ment in the kitchen loft and got a pair of pants down 
with blood on them . . . and pushed them under the wood in the 
fire and went to the stable and got the stick and cut that up and put it 
in the stove and looked at me and said: "Thank God, I have not got to 
worry about anybody ever seeing them," and as we came on that morn- 
ing from his father's, he got against the graveyard and said: "Walk to 
the graveyard with me," and we went up to the grave where she was 
buried and the flowers were fresh on the grave and he said: "Look at 
it," and tears came in his eyes and he said: "If I had it to do over again 
what I have done, I would kill myself before I'd do it." On cross-ex- 
amination this witness testified that Mr. and Mrs. English were very 
pleasant to each other. He never heard a cross word between them 
except on one occasion. Witilcss further testified on cross-examination 
that when the negroes were tried before the magistrate that he was a 
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vitness and was sworn as a mitness and testified that  l e and the de- 
fendant left the defendant's house and went some distance to a barber 
shop and left Nrs .  English in the house, and that  as defendant was 
leaving Mrs. English gave him some eggs and told him, "Get me some 
coffee and I will be at  my mother's when you come back." The State's 
witness explained the contradictions in his testimony 1)y saying: "I 
swore to a lie for Stephen (the defendant) and against t n o  negroes who 
were on trial." There was much testimony to the effect that the star 
witness for the State mas a boy of bad character. 

The defendant was a witness in  his own behalf and testified that he 
did not kill his wife. The father, mother and relatives of the dead 
woman all testified in  behalf of defendant. There were many witnesses 
who testified that  defendant was a man of good character. The young 
girl  referred to in the testimony of the leading State's mitness, testified 
in  behalf of defendant, denying the imputation against her character, 
and there were many witnesses who testified that she was a girl of good 
character. 

The jury convicted the defendant of murder in the second degree 
"asking the mercy of the court." Upon the verdict the court pro- 
nounced judgment that  the defendant be confined in the State's prison 
for a term of not less than twenty years nor more than thirty years. 

From the foregoing judgment defendant appealed. 

Attorney-G~naral Brzimmift and Assistant Iffomr?y-GPT era1 S a ~ h  for 
the State. 

G;a,ui.n & Johnson, Geo. R. Ward, N.  B. Bcncy and Suifon & Gree'me 
for defendant. 

B ~ o a n ~ w ,  J. I s  the voluntary confession of a third party, made to 
officers of the law, that he killed the deceased, detailing the circum- 
stances, competent evidence in behalf of thc defendant charged with 
the murder ? 

The admissibility of coi~fessions of a third party in criminal actions 
has been bitterly assailed and warmly defended by courts and text-writ- 
ers. The numerical weight of authority excludes such test mony. About 
one hundred years ago it appears in S. .I-. Xay,  13 S. C'., 328, that a 
defendant was charged with stealing a slave. At that time this was a 
capital felony in  Xorth Carolina, and the defendant having been con- 
victed, the judgment of death was pronounced against him. I n  that 
case the defendant offered testimony that another man ha-1 confessed to 
stealing the slave and had made compensations therefor. The testimony 
was rejected. The Court said: "Except the facts of ihe respective 
residences of the parties, which of tllemselvea do not tend to establish 
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guilt in either of the parties, it  is obvious that  all the evidence, as well 
that  received as that  rejected, consists of the acts and declarations of 
other persons, to which neither the State nor the prisoner is privy. I 
think the whole of it mas inadmissible. The confession is plainly so. 
I t  is  mere hearsay. I t  may seem absurd to one not accustomed to com- 
pare proofs, and estimate the weight of testimony according to the tests 
of veracity within our power, that  an unbiased confession of one mail 
that  he  is guilty of an offense with which another is charged, should 
not establish the guilt of him who confesses it, and by consequelice, the 
innocence of the other, but the law must proceed on general principles; 
and i t  excludes such a confession upon the ground that  it is hearsay 
evidence-the words of a stranger to the parties, and not spoken 011 

oath. Indeed, all hearsay might have more or less effect, and from 
some persons of good character, well known to the jury, i t  might avail 
much. Yet it is  all rejected, with very few exceptions; which do not 
in terms or principle extend to this case. Even a judgment upon the 
plea of guilty could not be offered in evidence for or against another, 
much less a bare confession. As a declaration of another establishing 
his  own guilt, the confession of a slave might be used upon the same 
principle." 

The  Nay  case is the original legal patriarch of an  increasing line of 
legal descendants in this State. S. v. Duncan, 28 N .  C., 236; S. c. 
White,  68 N. C., 1.58; S. v. Gee, 92 N. C., 756; S. v. Lane, 166 f. C., 
333; S. v. Church, 192 N .  C., 658. The states holding the same inter- 
pretation of the law are assembled in  a note in the decision of Donnelly 
v. U. S., 228 U. S., 243. The minority view is  clearly and concisely 
stated by Xr. Justice Holmes, who wrote a dissenting opinion in the 
Donnelly case, supra, in which Justices h r t o n  and Hughes concurred. 
Justice Holmes said : "The confession of Joe Dick, since deceased, tha t  
he committed the murder for which the plaintiff in error was tried, 
coupled with circumstances pointing to its t ruth,  would have a very 
strong tendency to make any one outside of a court of justice believe 
that  Donnelly did not commit the crime. I say this, of course, on the 
supposition that  it should bc proved that  the confession really was 
made, and that  there mas no ground for connecting Don~lelly with 
Dick. The  rules of evidence in the main are based on experience, logic 
and common sense, less hampered by history than some parts of the 
substantive law. There is no decision by this Court against the admis- 
sibility of such a confession; the English cases since the separation of 
the two countries do not bind us ;  the exception to the hearsay rule in the 
case of declarations against interest is well known; no other statement 
is so much against interest as a confession of murder, it  is f a r  more calcu- 
lated to convince than dying declarations which would be let in to hang 
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a man; . . . and when we surround the accused with so many 
safeguards, some of which seems to me excessive, I think we ought to 
give him the benefit of a fact that, if proved, commonly would have 
such weight. The history of the law and the arguments against the 
English doctrine are so well and fully stated by Mr. Wigmore that 
there is no need to set them forth at a greater length. 2 Wigmore, Evi- 
dence, secs. 1476, 1477." 

The Supreme Court of Bppeals of Virginia in Hiltes v. Common- 
wealth, 117 S. E., 843, assails the whole majority doet~ine, and sum- 
marizes the attack in these words : "The reasons given by the authorities - 
for rejecting proof of such evidence seems to us unsatisfactory and 
entirely arbitrary; and, no rule of property being involved, we do not 
think it is even yet too late to abandon the unsound precedents and 
follow the rule of right and reason." 

The Supreme Court of Kansas in State v. Scott, !!35 Pac., 380, 
granted a new trial for failure to admit evidence in behalf of a husband 
on trial for killing his wife, thah a "mysterious stranger might have 
committed the murder." A petition to rehear was filed rmd the former 
decision adhered to. Two Justices, however, dissented. 

The Supreme Court of Colorado in Moya v. People, 244 Pac., 69, 
adopts the majority view with two Justices dissenting. The Supreme 
Court of Kentucky in Etly v. Commonwealth, 113 S .  V?., 896, adopts 
the minority view in a case in which the husband was on trial for killing 
his wife. 

The great jurist who wrote the May case confesses tl-at the holding 
might seem absurd to a layman, "but the law must proceed on general 
principles," and hence if proffered testimony is technically and legalis- 
tically hearsay, then the technical interpretation must prevail. Fur- 
thermore, the suggested possibility that some man acc~used of crime 
would procure a confession of guilt by a slave and thus escape punish- 
ment, might have been a consequence which law-writem of a hundred 
years ago were seeking to avoid. 

The writer of this opinion, speaking for himself, strings with the 
minority, but it was the duty of the trial judge to apply the law as 
written, and the exceptions of the defendant are not sustained. 

Certain exceptions were taken to evidence relating to the association 
of defendant with a school girl. These exceptions are not sustained, 
for the reason that while proof of motive was not necesigary, yet it has 
been held with practical unanimity that such circumstarces are compe- 
tent in cases similar to the one now under consideraticn. Exceptions 
were also taken to evidence tending to show that the father of the de- 

L, 

ceased woman, who was a witness for defendant, had attempted to bribe 
a colored man to implicate two other parties. These exceptions are not 
sustained. S. v. Patterson, 24 N .  C., 346; S. v. Beal, 199 N .  C., 278. 
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The  record is voluminous and no impartial mind can review i t  care- 
fully without an impression of grave doubt. Obviously, such an  impres- 
sion was in the minds of the jurors who convicted the defendant of 
murder in the second degree and prayed the mercy of the court, but the 
trial judge has correctly applied the law as written. 

S o  error. 

G.  W. BRADDY v. CITY O F  \\71SSTON-SAI,EJI ET AL. 

(Filed 2 July,  1931.) 

Mandamus A &Mandamus lies only to enforce clear legal right. 
Mandamus lies only to enforce a clear legal right, and the writ will 

be denied when the application therefor fails to show this right on the 
part of the plaintiff demanding it. 

APPEAL by plaintiff from Finley, J., at  Chambers in Winston-Salem, 
1 August, 1930. From FORSYTH. 

Application for writ of mandamus to  require the respondents to issue 
to the plaintiff a building permit to erect a filling station on a lot 
owned by him in  the city of Winston-Salem. 

From an order denying application for writ of mandamus and dis- 
missing the action, plaintiff appeals, assigning errors. 

George 1V. Braddy for plaintiff. 
Parris & Deal for defendants. 

STACY, C. J. Plaintiff assails the validity of the city ordinance 
which forbids the erection of a filling station on his lot. While the 
matter was pending, and before hearing in the Superior Court, an- 
other ordinance was adopted which is also pleaded in bar of plaintiff's 
right to  the remedy sought. Without undertaking a minute analysis of 
these ordinances as  applicable to plaintiff's lot, which would serve no 
useful purpose as a precedent or  otherwise, suffice i t  to say the applica- 
tion for writ of mandamus was properly denied for want of a clear 
showing of right on the part of the plaintiff to demand it. Hayes v. 
Benfon, 193 N .  C., 379, 137 S. E., 169. Mandamus lies only to enforce 
a clear legal right. Cody v. Barrett, 200 N .  C., 43, 156 S. E., 146; 
l 'msted v. Board of Elections, 192 N .  C., 139, 184 S .  E., 409; Person 
c. Doughton, 186 N. C., 723, 120 S. E., 481. I n  some respects, the case 
of Refining Co. v. HcKernan, 179 N .  C., 314, 102 S. E., 505, is not 
unlike the one a t  bar. 

Affirmed. 
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F. E. McPHERSON, AD~IINISTRATOR OF WILLIE GAXT, DECEASED, V. HENRY 
MOTOR SALES CORPORATIOK, EMPLOYER, A N D  HARTFORD ACCI- 
DENT AND INDEMNITY COMPANY, CARRIER. 

(Filed 16 September, 1931.) 

1. Master and  Servant F i-Where employer does not appeal h e  is with- 
out  standing i n  Superior or Supreme Court upon insurer's appeal. 

Where an award allowed by a member of the Industrial Commission 
is  adopted by the full Commission on appeal to it, and the employer does 
not appeal therefrom, the matter is a t  an end so fa r  as  the employer 
is concerned and he has no standing either in the Superior or Supreme 
Court on the insurkr's appeal. 

2. Same-Appeal f rom award will be considered only upon exceptions t o  
proceedings and  judgment of Industrial Commission. 

Whcre an insurer appeals upon specified grounds from an award made 
by the Industrial Commission it  may not contend in the Superior Court 
that certain sections of the Workmen's Compensation Act as  applied by 
the Commission in the case were unconstitutional when the question is 
not embraced in the specified exceptions it  has filed as the foundation 
of its appeal. 

3. Master and  Servant P g-Where deceased employee leaves n o  dc- 
pcndents amount  recoverable must  be paid to persolml representa- 
tive. 

Where the death of an employee is compensable under the Workmen's 
Compensation Act, and it  appears that the deceased employee left no 
dependents, a recovery may be had under the terms of the statute by the 
administrator of the deceased employee for distribution to his nest of kin. 
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4. Appeal and Error A -Courts will not decide questions of constitu- 
tional law in advance of necessity therefor. 

The courts will not decide the question of the constitutionality of a 
statute in advance of the necessity therefor. 

APPEAL by plaintiff and both defendants from Schenclc, J., a t  N o ~ e m -  
ber Term, 1930, of GUILFORD. 

Judgment modified in plaintiff's appeal; as modified, affirmed in ap- 
peal of defendant, Hartford Accident & Indemnity Comprmy, carrier. 

Appeal by defendant, Henry Motor Sales Corporation, employer, 
dismissed. 

This  cause was heard in the Superior Court of Guilfcrd County on 
the appeal of the defendant, Hartford Accident & Indemnity Com- 
pany, carrier, from the award made by the North Carolina Industrial 
Commission on 20 June, 1930. The facts found by the Commission 
are  as follows: 

"1. The parties plaintiff and defendants are bound by the provisions 
of the North Carolina Workmen's Compensation Act. The Hartford 
Accident & Indemnity Company, the insurance carrier, has intervened 
as a party defendant. 

2. On 20 November, 1929, Willie Gant was a regular employee of the 
Henry Motor Sales Corporation, and on that  date received a n  injury 
by accident that arose out of and in  the course of his regular employ- 
ment, resulting in his death. 

3. The average weekly wages were $15.00. 
4. Willie Gant, deceased, was unmarried and at  the time of his death 

there was no one either partially or wholly dependent upon him for 
support. 

5. Mr. I?. E. McPherson of Burlington, N. C., is the duly qualified 
administrator of the  estate of Willie Gant, deceased." 

The award of th'e Commission was as follows: 
"Upon the finding that the deceased left no one dependent upon him 

for support, at  the time of the accident, the defendants will pay to F. E. 
McPherson, who has duly qualified as adminirtrator of the estate of the 
deceased, in a lump sum, compensation in the amount of $2,831.68, 
less the actual amount of the burial expenses. This amount of $2,831.68 
is the commuted amount of 350 weekly installments a t  t h ~  rate of $9.00 
per week, commuted as of 1 July,  1930. The defendanis will pay to 
proper parties all medical and hospital bills incurred, and the costs of 
this hearing." 

The  hearing before the full  Commission was upon the application of 
the defendant, Hartford Accident & Indemnity Cornpan:?, carrier, for 
a review of an  award made by Commissioner Dorsett, dated 16 April, 
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1930. The grounds for the review, as stated in the written application 
therefor, were (1) that there was no evidence that the injury and death 
of Willie Gant, deceased, arose out of and in the course of his employ- 
ment; ( 2 )  that the personal representative of the deceased employee was 
not entitled to conlpensation; (3) that the findings of fact and award 
are contrary to law; and (4) that the rate of compensation should be 
$9.00 per week. 

The defendant, Henry Motor Sales Corporation, employer, did not 
appeal from or request a review by the full Commission of the award 
made by Commissioner Dorsett. 

The findings of fact and conclusions of law set out in the award made 
by Commissioner Dorsett were approved and adopted by the full Com- 
mission. I t s  award was made upon these findings and conclusions. 

On 1 July, 1930, the defendant, Hartford Accident 6: Indemnity 
Company, carrier, gave notice of its appeal from the award of the full 
Commission to the Superior Court of Guilford County. This notice 
of appeal is in writing. Errors of law in the award of the Commission 
are assigned as follows: 

'(1. That there is no evidence that the injury and death of Willie 
Gant, deceased, arose out of and in the course of his employment. 

2. That a personal representative is not entitled to reccive compensa- 
tion benefits, there being no dependents, and that sections 38 and 40 
of the North Carolina Workmen's Compensation Act, under which the 
award was made, are vague, indefinite, and contradictory of the other 
terms and provisions of said act, and the spirit and purpose thereof. 

3. That sections 38 and 40 of the North Carolina Workmen's Com- 
pensation Act, as construed and applied by the full Commission in this 
case, violate the due-process and the equal-protection clauses of the 
14th Amendment of the Constitution of the United States. 

4. For other reasons to be assigned." 
The defendant, Henry Motor Sales Corporation, employer, gave no 

notice of appeal from the award of the North Carolina Industrial 
Commission. I t  did not except to said award, or assign errors therein. 

On the hearing in the Superior Court, judgment was rendered as 
follows : 

"This cause coming on to be heard by the undersigned judge pre- 
siding at  the November Civil Term, 1930, of the Superior Court of 
Guilford County, and being heard upon the appeal by the defendants 
from the award of the North Carolina Industrial Commission hereto- 
fore rendered in this cause, and upon the record of said cause certified 
to this court by said Commission as by law provided, and upon defend- 
ants' exception and assignment of error for that sections 38 and 40 of 
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the Kor th  Carolina Workmen's Compensation Act, as construed and 
applied by the Kor th  Carolina Illdustrial Commission in this case, 
violate the due-process and equal-protection clauses of the' 14th dmend- 
melit to the Constitution of the United States, and the court being 
of the opinion and so holding, that  said sections 38 and 40 are legal 
and valid provisions of said S o r t h  Carolina Workmen's Compensation 
, k t ,  aiid that  they are not repugnant to, nor in riolatiori of the equal- 
protectioii and due-process clauses of the 14th Amendme.it to  the Con- 
stitution of the United States; 

I t  is therefore, considered, ordered, and adjudged that the award of 
said Commission be and the same is hereby in all respects, adopted, 
approred and affirmed, and that  the defendants be taxed with the costs 
of this appeal. MICHAEL SCHEXCIC, Judge Presiding." 

PIaintiff, in apt  time, objected to the foregoing judgnent,  for that  
clefendant, Henry  Motor Sales Corporation, employer, did not except 
to and had not appealed from the award of the North Carolina Indus- 
tr ial  Commission in this case. The  objection was not sustained and 
plaintiff excepted. On its appeal to the Supreme Court, plaintiff assigns 
as error so much of said judgment as recites that  the cause was heard 
oil the appeal of said defendant, and adjudges that  sections 38 and 40 
of the Kor th  Carolina Workmen's Compensation Act ar. not i n  viola- 
tion of or repugnant to the due-process and equal-protectiou clauses of 
the 14th Amendment to the Constitution of the United States. 

Both defendants, in apt  time, objected to the foregoing judgment, for 
that  there was error therein in adjudging that sections 38 and 40 of 
the Kor th  Carolina Workmen's compensation Act, as construed and 
applied in this case by the North Carolina industrial Commission, are 
not in violation of or repugnant to the due-process and equal-protection 
clauses of the 14th Amendment to the Constitution of the United States. 
The objection was not sustained, and both defendants excepted. On 
their appeals to the Supreme Court, each assigns as  error the holding 
by the court that  said sections 38 and 40, of the North Carolina Work- 
men's Compensation Act, as construed and applied by the North Caro- 
lina Industrial  Commission in this case, is not in violt~tion of or re- 
pugnant to the due-process and equal-protection clauses of the 14th 
,Inicndment to the Constitution of the United States anc the judgment 
in accordance with such holding. 

From the judgment of the Superior Court, plaintiff and both defend- 
ants appealed to the Supreme Court. 

Coulter & Cooper for plaintiff. 
R. H. Robinson for defendants. 
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CONKOR, J. This  cause is founded upox a claim filed by the plaintiff 
as administrator of Willie Gant, deceased, on 17 Illarch, 1930, mith the 
S o r t h  Carolina Industrial  Commission, against the defendant, Henry 
Motor Sales Corporation, as employer of Willie Gant a t  the date of his 
death, and against the defendant, Hartford Accident & Indemnity Com- 
pany, as the insurance carrier for its codefendant, for compensatioil 
under the prorisions of the North Carolina Workmen's Compensation 
Act. Chapter 120, Public Laws of N.  C., 1929. 

.It the request of the plaintiff, and after notice as required by the 
statute to each of the defendants, the cause was heard a t  Greensboro, 
N. C., by Commissioner Dorsett, who found the facts and made his 
award thereon, on 20 April, 1930. The award, together with a state- 
ment of the findings of fact, rulings of law, and other matters pertinent 
to the questions a t  issue, was filed mith the record of the proceedings, 
and a copy of the award duly sent to  each of the parties to the cause 
as required by the statute, section 58. No application was made to  the 
Commission by the defendant, Henry  Motor Sales Corporation, for a 
review of the award made by Commissioner Dorsett, as authorized by 
the statute, section 59. The  award of Commissioner Dorsett, which was 
duly filed with the full Commission, was therefore conclusive and bind- 
ing on the defendant, Henry  Motor Sales Corporation, section 60, chap- 
ter  120, Public Laws 1929. 

On 23 April,  1930, the defendant, Har t ford  Accident 6: Indelnnity 
Company, applied t o  the North Carolina Industrial  Commissioii for  a 
rwiew by the full Commission of the findings of fact and conclusions 
of law upon which the award made by Commissioiler Dorsett mas 
founded. Pursuant to this application, the cause was heard by the full 
Commission, which approved and confirmed the findings of fact and 
conclusions of law made by Commissioner Dorsett, and thereupon the 
Commission made its award on 23 June,  1930. T h e  defendant, Henry  
Motor Sales Corporation, did not appear a t  the hearing before the full 
Clommission, nor did it except to or appeal from its  award to the 
Superior Court of Guilford County. 

The  defendant, Henry  Motor Sales Corporation, had no standing in 
the Superior Court of Guilford County, as an  appellant or otherwise, 
on the hearing of the appeal of the defendant, Hartford Accident & 
Indemnity Company, to said court. This appeal was taken only by the 
defendant, Har t ford  Accident & Indemnity Company. This defendant, 
upon the facts found by the North Carolina Industrial Commission, 
under the provisions of section 71 of chapter 120, Public Laws 1929, 
was directly liable to plaintiff, if plaintiff is the  person entitled to 
compensation under the provisions of the statute. I t  had the right, 



308 I N  T H E  SUPREME COURT. [201 

under the statute, to appeal from the award made against it by the 
Commission to the Superior Court. I t s  appeal, however, conferred no 
right on the defendant, Henry Motor Sales Corporation, to be heard 
in the Superior Court of Guilford County or in this Court, for the 
reason that said defendant did not except to or appeal from the award 
of the North Carolina Industrial Commission in this cause. I n  Bynum 
v. Turner et al., 171 N .  C., 86, 87 S. E., 975, it was held that where a 
personal judgment was rendered against a defendant, who did not ap- 
peal, the judgment could not be reviewed on appeal by alother defend- 
ant, but is valid and conclusive as to the defendant, who clid not appeal. 
This principle is applicable in the instant case, and in accordance there- 
with, the appeal of the defendant, Henry Motor Sales Corporation, to 
this Court from the judgment of the Superior Courl; of Guilford 
County is dismissed. See, also, Hannuh v. Hyatt, 170 N.  C., 634, 87 
S. E., 517; Westfelt v. Adums, 159 N. C., 409, p. 425, 74 15. E., 1041. 

I n  its application to the full Commission for a review of the award 
made in this cause by Commissioner Dorsett, the defendant, Hartford 
Accident and Indemnity Company, set out specificallj the grounds 
upon which it asked for such review. I t s  contentions baried upon these 
grounds were not sustained by the full Commission. I t  did not present 
to the full Commission its contention made for the firid time in the 
Superior Court on its appeal from the award of the Commission, that 
sections 38 and 40 of the North Carolina Compensatiorl Act, as con- 
strued and applied in this case, are in contravention of tEe prohibitions 
of the 14th Amendment to the Constitution of the United States. This 
contention was first made in its notice of appeal from t h ~  award, dated 
1 July, 1930. For this reason, upon well settled principles governing 
the exercise of its jurisdiction by an appellate court, such as the Su- 
perior Court of Guilford County was in this case, the said defendant 
was not entitled to be heard on this contention, and it was error for 
the judge of the Superior Court to hear and decide the question involved 
in the contention. His  jurisdiction, as an appellate court, was restricted 
to the consideration of questions of law which had been duly presented 
and decided by the North Carolina Industrial Commissioi~. As the said 
Commission did not hear or decide the only question of law presented by 
defendant, as appellant, to the judge of the Superior Court, so much 
of his judgment as holds that sections 38 and 40 of the 3-orth Carolina 
Workmen's Compensation Act, as construed and applied n this case, is 
not in violation of the prohibition of the 14th Amendment to the 
Constitution of the United States, should be stricken out. 

The question as to whether under the provisions of sections 38 and 
40 of the North Carolina Workmen's Compensation Act, as properly 
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construed, the administrator of a deceased employee, who left no persons 
partially or wholly dependent on him for support, is entitled to compen- 
sation as provided by said act was presented to this Court i n  Reeves v .  
Parker-Graham-Sexton, Inc., 199 N .  C., 236, 154 S. E., 66. I t  was 
there held that  where the death of an  employee is compensable under 
the provisions of the act, and such deceased employee has no dependents, 
the compensation is payable to his personal representative for the bene- 
fit of his next of kin. 

Whether in any event, an  insurance carrier, who has voluntarily 
assumed liability to an  employee for compensation from his employer, 
under the provisions of the North Carolina Workmen's Compensation 
Act, in consideration of a premium paid by the employer, can challenge 
the validity of any provisions of the act, on the ground tha t  such pro- 
vision is i n  violation of some prohibition of the Federal or State 
Constitution, is a t  least debatable. However, the principle is well estab- 
lished that  courts never anticipate a question of constitutional law in 
advance of the necessity of deciding it. Goldsboro v. Supply Co., 200 
N. C., 405, 137 S. E., 58, and cases cited. The  constitutionality of 
sections 38 and 40 of the North Carolina Workmen's Compensation Act, 
as construed and applied in this cause, is not presented on this record. 
We do not, therefore, decide the question presented by the appellant, 
Hartford Accident ti; Indemnity Company, by its assignment of error. 

I n  accordaiice with this opinion, the judgment is modified by striking 
therefrom so much thereof as adjudges that  sections 38 and 40 of the 
North Carolina Workmen's Compensation Act is  valid and legal; as thus 
modified, the judgment is  affirmed. 

Modified and Affirmed. 

VERNON BROWN, BY HIS XEXT FRIEND, J .  S. WEBB, v. JOHN L. WOOD 
AND DAVID SANDERS. 

(Filed 16 September, 1931.) 

1. Principal and Agent C d---Owner of auto is not liable for another's 
negligence in driving it in absence of proof of agency. 

Where the family-purpose doctrine does not apply, proof of ownership 
of an automobile does not constitute a prima facie case of liability against 
the owner for an injury inflicted by another while driving the car, 
it  being necessary that the injured person establish by his evidence the 
fact of agency and that the agent at the time of the injury was acting 
within the scope of his employment. 
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2. Segligence D +Acts in aid of injured person are  ntot evidence of 
admission of liability for the injury. 

The fact that a defendant procures a doctor and takes an injured 
person to a hospital is not an implied admission of iiability to the 
injured person. 

3. Principal and Agent A -Evidence held sufficient on issue of whether 
person causing injury was agent of defendant. 

Where a guest in an automobile upon the highway is injured by the 
negligence of the driver of another automobile, and the owner of the car 
causing the injury visits the injured person a t  the hospitcll and promises 
to pay the doctor's bill and provide some money for the injured person's 
education, and pays him a sum of money and promises to see that 
"everything was all right," Held: although the language might be only 
an assumption of hospital care and treatment, it  is susceptible of a 
broader interpretation, and is sufficient to be submitted to the jury on 
the question of an implied admission of agency. 

CIVIL ACTION, before S m a l l ,  J., a t  J anua ry  Term, 1931, of PASQUO- 
TANK. 

The  plaintiff, a minor, was riding in  a car with his uncle, J. S. Webb, 
on 8 July,  1928. The car in which plaintiff was riding was approaching 
Elizabeth City. d car owned by the defendant Wood and driven by the 
defendant David Sanders was approaching from the opposite direction. 
The  evidence tended to show that  the car operated by the defendant 
Sanders undertook to pass a car in front thereof and traveling in the 
same direction therewith, and in so doing struck the car i n  which plain- 
tiff was riding, turning it over, and as a result thereof plaintiff suffered 
serious and permanent injuries, necessitating the amputation of one of 
his feet. There mas ample evidence to the effect that  the defendant 
Sanders was driving the car i n  a negligent manner. 

At  the conclusion of the testimony for plaintiff, the tiqial judge sus- 
tained a motion of nonsuit as to defendant John L. Wood, and there- 
upon issues of negligence, contributory negligence and damages were 
submitted to the jury as to the defendant Sanders. The  issues were 
answered in  favor of plaintiff and damages were a w a r d d  in the sum 
of $1,250.00. 

The plaintiff appealed from the judgment of nonsuit as to Wood. 

X .  B. Xim,pson for p l a i n t i f .  
;2fcMullan cP. X c M u l l a n  for d e f e n d a n f ,  John L. W o o d .  

BROGDEK, J. TWO questicns of law are presented by ;he record: 
1st. Does proof of ownership of a pIeasure car constitute a prima 

facie case of liability against the owner, for injuries i.esulting from 
the negligent operation thereof by another? 
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2d. I s  the conversation of defendant Wood with Webb, next friend 
of plaintiff, competent as evidence of agency of defendant Sanders? 

The law anmers  the first question in the negative. Reich u. Cone, 
150 K. C., 267, 104 S. E. ,  330; T y s o n  v. F r u f c h c y ,  194 N .  C., 7.30, 
140 S .  E., 718; J e f r e y  5. Xfg. C'o., 197 N. C., 724, 1.30 S. E., 503. 
The foregoing caws declare the law in this jurisdiction to be, that  if a 
pleasure car is driren by a person other than the owner and the family- 
purpose doctrine does not apply, then there must be evidence of agency, 
and that the agent, a t  the time of the injury, u-as acting v i th in  the 
scope of his employment, in order to impose liability upon such owner. 

The  plaintiff, however, insists that the conversation of defcndant 
Wood, the onner of the car, is  some evidence of agency to be considered 
by a jury. This conversation, occurring a t  the hospital, as detailed by 
the record, is as follows: "The boy was on the cot. Mr. Wood said:  
'He was a poor boy but lie wanted to help him out and they would 
pay the  doctor's bill and would get him a limb and fix i t  so he would 
have some money to educate himself.' . . . Mr. Wood said it was 
his car and said he would do what he could to help Sanders out, but 
said nothiilg about why Sanders was driving. Mr. Wood gave me a 
check on a bank which I did not think exists. MTood told me that  he 
would see (that everything was all right.' H e  gave me that  check and 
said lie would give me some more arid do everything he  could to see 
that  i t  was all right. . . . Mr. Wood said he  mould do all he could 
to help Mr. Sanders and said he would give Vernon an artificial foot 
and pay the hospital bills and give Vernon money for his education." 
. . . 

The foregoing exidence was admitted without objection, and hence 
the element of compromise is eliminated. 

I t  is stated in Cyclopedia of Sutomobile Law by Blashfield, Vol. 2, 
page 179.3, "that, after a collision between defendant's car and that  
of plaintiff, defendant, after examining the plaintiff's automobile, told 
her to have i t  fixed and lie would pay expenses, and later requested her 
to send the bill to him, could be found by the jury to co~istitute such all 

admissioii as to warrant  a finding that  the servant driving the car was 
acting within the scope of his authority." The  text is supported by the 
following authorities: J a s m i n  5. Xeaiaey, 146 N .  E.,  237; Dennzson v. 
Swerdloue, 146 N.  E., 27; Bernasconi v. Bassi,  1.58 E., 341; Epper-  
son c. R m t a f t e r ,  168 h-. E., 126. 

I11 this State, the fact that  a defendant procured a doctor or took 
an injured person to a hospital and paid the hospital bill is not an 
implied admission or circumstance tending to impose liability. Barber 
v. R. R., 193 N. C., 691; 135 N. E., 17 ;  IhTorrnan v. Porter ,  107 N .  C., 
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222, 148 S. E., 38. Such acts in themselves, the law deem3 to be a part  
of neighborliness and an  incident of that  commendable impulse of 
benevolence, dramatically portrayed in  the parable of the (Good Samari-  
tan. I t  has never been suggested that  the fact that  the Good Samaritan 
placed an injured and unfortunate man upon his own Eeast, pouring 
wine and oil into his wounds, paying his maintenance charges a t  the 
inn, and promising even t o  give more, if necessary, upon his return, 
was an  implied admission that  the agents of the Good Samaritan, i n  
the course of their employment, actually inflicted the in jury  upon the 
wounded man found on the Jericho Highway. This  idea was referred 
to by Clarlcson, J., in Barber  v. R. R., supra, when he  wrote: "The 
defendant, not knowing whether i t  was liable or not, had the humanity to 
take the plaintiff, who was struck by its engine, to a hospital i n  Danville 
and employed Dr .  Miller to attend him. I t  was an  act of mercy which 
no one should hold in  any respect mas an  impliecl admissil~n or circum- 
stance tending to admit liability." 

However, i n  the case a t  bar, the defendant Wood promised to see 
"that everything was all right." I t  might be that  his engagement, 
thus expressed, did not go beyond the assumption of hospital care and 
treatmcnt for the plaintiff, but the language used in the various con- 
versations i s  susceptible of broader meaning and interpretation. The  
correct interpretation produces an  issue of fact for a jury to determine. 

The  Court, therefore, holds that  the conversations are competent 
upon the question of the liability of the defendant Wood, and hence 
the judgment of nonsuit is 

Reversed. 

W. L. COHOON v. STATE OF NORTH CAROLINA AKD STATE 
HIGHWAY COMMISSION. 

(Filed 16 September, 1931.) 

States E +Where complaint presents issue of fact and no importaut 
question of law Supreme Court will not exercise recommendatory 
jurisdiction. 

The original recommendatory jurisdiction of the Supreme Court to 
hear claims against the State is confined to the powers given by Art. 
IV, sec. 9, of our Constitution, and is not enlarged by the rules of pro- 
cedure prescribed by C. s.,  1410, to include any claim which may be 
presented for consideration, and where the complaint presents only an 
issue of fact and raises no important question of law the proceeding 
will be dismissed. 
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THIS is a proceeding invoking the original jurisdiction of the Su- 
preme Court to hear an alleged claim against the State. 

On 30 Nay,  1931, the plaintiff filed with the clerk of the Supreme 
Court a verified complaint, alleging that  he is the owner of a tract of 
land in Pasquotank County known as Blackacre F a r m ;  that  the State 
Highway Comniission is an  agency of the Sta te  exercising powers 
conferred by the General Assembly, including the power of constructing 
and maintaining public highways connecting county seats and principal 
towns; that  i11 building Highway No. 34 through the plaintiff's land 
the Highway Commission constructed a roadbed three or four feet above 
the mean level of the land arid dug a canal parallel with the road;  that  
the road extends about four miles through Dismal Swamp, which is a 
water-shed draining to the south and southeast and formi i~g the source 
of the Perquimans River on the south side of the road;  that  the High- 
way Cominission negligently constructed the roadbed and provided no 
culverts or other means for the natural  flow of the water, thereby 
concentrating great ~ o l u m e s  of water and causing the overflow of the 
plaintiff's property, i n  consequence of which his  crops have been de- 
stroyed and his  land has beell damaged. The plaintiff estimated his 
loss a t  $8,500 and prays that a recommendatory decision be rendered 
and reported to the next session of the General Assembly for its action. 

The defendants filed an answer admitting all paragraphs of the corn- 
plaint cxccpt the fifth, in which the alleged negligence of the defendants 
is set forth. They allege by way of defense that if the construction of 
the highx-ay damaged the plaintiff's land, this to the extent of the 
damage was a "taking" of the land, for which an  adequate remedy is 
provided by law. 

W .  TY. Cohoon and X .  B. S(mpson for plainfiff 
Charles Ross for defendants. 

A D A ~ ~ s ,  J. An objection that  the court has no jurisdiction of the 
subject-matter or that the complaint does not state a cause of action 
is  not waived by the filing of an  answer. C. S., 518; Ic'nowles v. R. R., 
102 N. C., 59. So, after answering, the defendants moved i n  limine 
to dismiss the proceeding on the ground tha t  this Court has no original 
jurisdiction of the cause stated in the complaint. The motion, we 
think, should be granted. 

The  Supreme Court is given vriginal jurisdiction to hear claims 
against the State, but its decisions are  merely recommendatory; they 
must be reported to the next session of the General Assembly for its 
action; and no process in the nature of execution shall issue thereon. 
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Constitution, Art. I V ,  sec. 9. T h e  procedure thus authorized is pre- 
scribed by section 1410 of the Consolidated Statutes; but this procedure 
must not be construed as  exceeding the power conferred upon the Su- 
preme Court by the organic law. 

The  Constitution of 1868 precluded the tr ial  of issues of fact before 
this Court (Art. I V ,  see. 10)  ; and by amendment in the Convention 
of 1875 it was provided that  jurisdiction over "issues of fact" and 
"questions of fact" should be the same as was exercised by the Court 
before the adoption of the Constitution of 1868. Art. IT, see. 8. Before 
1868 when a cause was removed from a court of equity to the Supreme 
Court questions of fact were heard as well as questions of law; and 
on appeal from a final decree in  a court of equity causes were heard 
in the same way. Graham v. Skinner, 57 N .  C., 94;  Long v. Holt, 
68 N .  C., 53. Under the present Constitution, in suits which are purely 
equitable, this Court cannot review the evidence or the findings of fact 
where issues of fact are tried, because such "issues" are  determined by 
a jury as in cases a t  law; but i t  is otherwise as to questions of fact. 
Coafes v. Wilkes, 92 N.  C., 377. 

The constitutional provisions heretofore cited do not contemplate the 
trial in this Court of issues of fact, but only a decision of such ques- 
tions of law, based upon "our impression of the facts generally," as 
will make intelligible the decision of the law. Bledsoe v. State, 64 
N. C., 392. rpon this principle it has been held that  the recommenda- 
tory or original jurisdiction of the Court is confined to  clcims in which 
it is supposed that  an  opinion on an important question of law would 
be of aid to the General Assembly in determining the merits of a claim 
against the State. Reynolds v. State, 64 N.  C., 460. This  is t rue  
notwithstanding the broad provision of section 1410 that  any person 
having any claim against the State may commence the proceeding by 
filing his complaint. Home v. State, 82 N. C., 382. 

I t  is for these reasons that  the Supreme Court, as a rule, will con- 
sider only such claims as present serious questions of law and will not 
take the burden of passing upon "any and all claims that  a party 
may prefer," especially those which involve mainly issue:; or questions 
of fact, although in proper cases the Court may order that  issues of 
fact be tried in the Superior Court, as provided in section 1410. Reeves 
c. State, 93 N .  C., 257; Miller v. State, 134 S. C., 270; Dredging Co. 
I ? .  Sfate, 191 K:C., 243. 

I n  Bain v. Sfate, 86 N. C., 49, Justice RuFn stated in  the following 
words the ground upon which the original jurisdiction of the Court 
is exercised: ('The original jurisdiction, the exercise of which the plain- 
t i ffs  invoke, mas conferred upon this Court for the benefit only of such 
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plaintiffs, and to be used only in such cases, as could not otherwise 
obtain a footing in the courts, by reason of the State's being the party 
against whom the clainls were to be asserted. I f ,  by the ordinary proc- 
ess of the law issuing from a Court of ordinarily competent jurisdic- 
tion, a plaintiff can constitute his case regularly in court, as against 
a defendant interested in the subject-matter of the action, and under 
a judgnlent against whom complete relief can be had, then the ease 
falls neither within the spirit of the Constitution nor the mischief which 
it was intended to remedy." 

The pleadings in the case before us raise the single issue whether the 
defendants negligently damaged the plaintiff's land;  and the defendants 
say that, if they did, this was a taking of the land for a public purpose, 
the damage for uhich should be sought in another forum. Dayton v. 
Asheville, 185 N. C., 12 ;  Sandlin v. Wilnzington, ibid., 257. W e  only 
advert to this position. 111 any view, the issue joined is one of fact, 
and in these circumstances the proceeding in  this Court for  the enforce- 
merit of the plaintiff's claim cannot be maintained. I t  raises no serious 
or important question of law, the decision of which would aid the 
General dssernbly upon the controversy which the plaintiff intended to 
present. Lacy 1 ) .  State, 195 N. C., 284; Warren u. State, 199 N .  C., 211. 

Proceeding dismissed. 

WILLIAM T'. JOPNER v. P. L. WOODARD & COMPANY, ET AL. 

(Filed 16 September, 1931.) 

1. Pleadings A c-Order striking out as surplusage allegations in conk- 
plaint relating to anticipated defense held not error. 

Where the plaintiff in his action to recover damages for an allcgeti 
negligent iujury anticipates the defense of release and sutticiently at- 
tacks the release as procured by fraud, the action of the trial court 
in treating the plaintiff's allegation in regard thereto as surplusage 
and ordering it stricken out, and denying defendant's motion of uonsuit 
based upon the ground of inconsistent pleading and misjoinder of causes 
of action, will not be held for error; no harm resulting from the judg- 
ment as entered. 

2. Pleadings D c C p o n  demurrer pleadings are to be construed favorably 
to the pleader. 

Upon a demurrer the complaint is to be liberally construed and, contrary 
to the common law practice, every reasonable intendment is to be made 
in favor of the pleader. C. S., 535. 

CONNOR, J., not sitting. 
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APPEAL by defendants from Harris, J., at April Term, 1931, of 
NASH. 

Civil action to recover damages for an alleged negligent injury caused 
by an automobile truck owned by the defendant, or one of them, and 
driven at  the time by an employee, striking the plaintiff, knocking him 
unconscious and inflicting serious injury, while he was walking on the 
public highway leading from Wilson to Kenly, N. C. 

After setting out a cause of action for the personal injury sustained 
by the plaintiff, and in anticipation of the defense of a release, it is 
alleged in the complaint that sometime thereafter the plaintiff was 
fraudulently induced to sign a release on a grossly inadequate considera- 
tion, which he asks to have set aside. 

A demurrer was interposed upon the ground, first, that inasmuch 
as it appeared a release had been given, the complaint did not state 
facts sufficient to constitute a cause of action, and, second, because 
of a misjoinder of two separate and distinct causes of action. 

The trial court treated the allegation in regard to .;he release as 
surplusage, ordered it stricken out, and overruled the demurrer. 

Defendants appeal, assigning error. 

Grissom & Marshburn for plaintiff. 
Spruill & Spruill for defendants. 

STACY, C. J. The action of the trial court in treating the plaintiff's 
anticipatory allegation in regard to the release as surplusage, and order- 
ing it stricken out, is supported by decisions elsewhere. Hedlun v. 
Hol?y Terror Min.  Co., 16 S. D., 261, 92 N. W., 31; Trotter v. Jlutua( 
R. F .  L .  Assoc., 9 S. D., 596, 70 N. W., 843, 62 Am. St. Rep., 887; 53 
C. J., 1271. And under authority of Killian v. Hanna, 1193 N. C., 17, 
131 S. E., 246, the demurrer might h a ~ e  been overruled without more. 
McIntosh N. C. Practice and Procedure, 412. But as no harm can 
come from the judgment as entered, it would serve no useful purpose 
to disturb it. 

Ordinarily, the defense of release or accord and satisfaction must be 
pleaded in bar, but it is the rule in some of the States to permit the 
matter to be set out in the complaint in anticipation of such defense 
for the purpose of affirmative attaek. Berry v. St. LouG., etc., R. Co., 
223 Mo., 358, 122 S. W., 1043; 53 C. J., 1271. I t  is obvious, however, 
that where a defense is anticipated, unless also successfully assailed 
in the complaint, the pleading nullifies itself, and may be availed of on 
demurrer. S t .  Louis, etc., R. Co. v. United States, 267 7. S.,  346, 69 
L. Ed., 649; 21 R. C. L., 481. To anticipate a defense without nega- 
tiving it is fatal. Chance v. Credit Co., 118 S .  E .  (Ga. A F ~ . ) ,  465. 
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While the allegations in the instant complaint are rather inartificially 
drawn, we cannot say that  they are  wholly insufficient or self-contra- 
dictory. W e  are required on demurrer to construe the complaint liberally, 
"with a view to substantial justice between the parties," C. S., 535, and, 
contrary to  the common-law rule, every reasonable intendment is  to be 
made in  favor of the pleader. Dixon v. Green, 178 N. C., 205, 100 
S. E., 262; S. v. Bank, 193 N .  C., 524, 137 S .  E., 593. 

Affirmed. 

CONNOR, J., not sitting. 

HERMAN N E W B E R N  v. L. S. GORDON. 

(Filed 16 September, 1931.) 

Trial G +Verdict should establish facts sumcient t o  enable the court 
to proceed to judgment. 

The verdict of the jury upon disputed questions of fact arising upon 
the evidence must be sufficient to enable the court to proceed to judgment, 
and where the recovery of usury is sought in the action a verdict estab- 
lishing the amount of the interest charged is insufficient without a finding 
that usury was exacted, or, if so, that it was knowingly done, and where 
the insufficiency cannot be determined by proper reference to the plead- 
ings the evidence and admissions of the parties and the charge of the 
court, a new trial will be ordered on appeal. 

APPEAL by defendant from Grady, J., a t  J u n e  Term, 1931, of 
PASQUOTANK. 

Cir i l  action in  the nature of an  action for debt to recorer penalty 
for alleged exaction of usury, knowingly made. 

Upon denial of liability and issues joined, the jury returned the 
following verdict : 

"I. What  amount of interest has been collected by the defe~ldant 
from Herman Kewbern on the $4,000 note, made to him by I. M. 
Meekins, and secured by note and mortgage of Herman Newbern to 
I. X. Neekins? Answer: $1,920. 

"2. What amount is the plaintiff entitled to recorer of the defendant 
as penalty for usury?  Answer : ) 9 

Judgment on the verdict in favor of the plaintiff for $3,840 and 
costs, from which the defendant appeals, assigning errors. 

,I!. B. Simpson and Thompson d Wilson for plaintiff. 
Worth & Horner and Ward & Grimes for defendanf. 
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STACY, C. J. T h e  verdict is  not determinat ive of t h ~ ?  controversy. 
I t  is  inconclusive a n d  therefore insufficient to support  the  judgment. 
Bank v. Broom Co., 188  N.  C., 508, 125  S. I<., 12. 

I11 a n  action involving disputed questions, the  verdict should establish 
facts  sufficient to  enable t h e  court  t o  proceed to judgment. Chapnzan- 
Iiunt Co. v. Hoard of Education, 198  N .  C., 111, 1 5 0  S. E., 713. Here,  
there is  no finding by the j u r y  t h a t  usury  was exacted, 3r, if so, tha t  
i t  was done knowingly. C. S., 2306. 

S o r  is  t h e  verdict capable of interpretation, so as  to  support  the  
judgment yuod ~ecuperet, by  proper  reference t o  t h e  pleadings, t h e  
evidence, admissions of the  parties, a n d  t h e  charge of the  court.  Short 
v. Kaltman, 192 K. C., 154, 134  S. E., 425;  Kannan, u .  Assad, 182 
N .  C.,  77, 108  S. E. ,  383. 

A ncnr t r i a l  will be awarded on  au thor i ty  of Plotkin ?;. Bond Co., 
200 IV. C., 590, 157  S. E . ,  870, a n d  cases there cited. 

New trial.  

WESTERN CAROLIKA POWER COMPANY v. BURKE COUNTY. 

(Filed 16 September, 1931.) 

1. Taxation C d-Order of county board of equalization a n d  review for  
horizontal reduction i n  valuations o n  property i s  erroneous. 

The board of commissioners of a county when sitting as  the statutory 
board of equalization and review of the county must observe certain 
statutory rules in reviewing the valuations placed upon r~roperty by the 
local assessors, and it  is required that they shall raise the valuation 
on such property a s  in their opinion has been returned below its true 
value and reduce the valuation of such property as  in their opinion has 
been returned above its true value, and an order by such board of 
equalization and review making a horizontal reduction in all the valua- 
tions returned by the local assessors is erroneous. 

2. Same-Order of Board of Equalization a n d  Review for  horizontal re- 
duction of valuations, while erroneous, is  not  void. 

Where the board of county commissioners while sitting as  the statutory 
board of equalization and review of the county makes a n  order for the 
horizontal reduction in the valuations placed on property in the county 
by the local assessors, such order is erroneous, but it  i r ;  not void, the 
board having jurisdiction of the subject-matter and the parties interested 
therein, and having the power to accomplish the result of the order upon 
its finding that it would place each tract of land on the tax books at  its 
true value in  money, but such order is subject to review by the State 
Board of Assessment upon complaint of any taxpayer of the county. 
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3. Taxation E c-Board of Equalization order  fo r  horizontal reduction 
i n  valuations may not k collaterally attacked i n  action t o  recover t a x .  

An order of the board of equalization and review of a county for a 
horizontal reduction in the valuations placed on property in the countg 
by the local assessors, although erroneous, is not void, and it  may not be 
collaterally attacked in an action to recover a part of the. t a w s  w i d  by 
the plaintiff under protest. 

4. Taxation C +State Board of Awessnlent has authori ty  t o  interfere 
with order  of County Board of Equalization for  horizontal i rduct ion 
in valuations. 

Upon appeal to the State Board of Assessment from the valuation placed 
on the plaintiff's property the State Board has the authority to interfere 
with an order of the county board of equalization and review making 
a horizontal reduction in the valuations placed upon property by the 
local assessors, but where the State Board reduces the valuation placed 
on the plaintiff's property and erroneously holds that i t  cannot interfere 
with the order for such horizontal reduction, the holding of the State 
Board is binding on the plaintiff and all other taxpayers until set aside 
by a court of competent jurisdiction in a hearing upon a writ of certiorari. 

,\PPEAL by  both plaintiff and  defendant  f r o m  Shaccs, B t u e ~ y ? t c y  
Judge,  a t  September Term,  1930, of BPRRE. Alffirriietl i n  both :~ppcals .  

T h i s  is  all action to recover a sum of nioncy paid by plai i~t i f f  t o  
defendant  as  taxes on property, real  and  p c r s o ~ ~ a l ,  ill Uurkc  C o u l ~ t y  
f o r  the  year  1927. Plaintiff alleges tha t  the  amount  levied : ~ r ~ i l  assrssctl 
on i ts  property i n  B u r k e  County f o r  the year  1927 by t h e  board of 
conmlissioi~crs of said coulity was computed a t  illcgnl ratcxs, fo r  tha t  
said rates, as  applied to  i t s  property, exceedccl t h e  lawful  rates of t asa -  
tion on property i n  said county f o r  said year. T h i s  allegation is  tlcnietl 
by defendant. 

T h e  total  amount  l rvird and  srssesseil on plaintiff's property, real 
and  personal, i n  B u r k e  County, as  taxes f o r  the ycar 1937, n a s  
$64,435.80. O n  20 J u n e ,  1925, plaintiff paid this  sum to the. dieriff of 
B u r k c  County. ,It t h e  tinie said payment  was madc, plaintiff notificd 
t h e  said sheriff, i n  writing, tha t  same was made  under  protcjt ,  fo r  t h a t  
said amount  exceeded the  anlount of taxes l a u f u l l y  tluc 011 its property. 
Thereafter ,  and  i n  a p t  tinie as  providcd by statute, plaintiff tlen~atltled 
tha t  defendant refund to it  the s u m  of $10,512.12, f o r  tha t  t h r  nniouiit 
paid by  plaintifY exceeded by  said sum t h e  amount  lawfully tluc hy 
plaintiff a s  taxes on i ts  property f o r  the  year  1927. U ~ O I I  d e f e u t l a ~ ~ t ' s  
fa i lu re  and  refusal to  re fund  said sum to plaintiff,  this  action n-:~s beg11n 
on 27 Kovember, 1928, i n  the  Superior  Cour t  of B u r k e  County. 

T h e  property, both real  and  personal, owned by plaintiff ant1 located 
i n  B u r k e  County, was valued by  t h e  local asstssors of snit1 county f o r  
taxation, as  of 1 May,  1927, a t  $11,055,024.66. I t s  real estate \ \ a s  
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valued a t  $11,028,325.00. Real estate in Burke County, other than that  
owned by plaintiff and by other corporations, which was valued by the 
State Board of Assessment for taxation, as provided by statute, was 
valued by the local assessors a t  $18,477,273.00, as of 1 May, 1927. 
Within apt  time as provided by statute, plaintiff filed with the board 
of conlmissioners of Burke County, sitting as the board of equalizatioii 
and review of said county, i ts  protest against the valuaticm of i ts  prop- 
erty as made by the  local assessors, contending that  said ~ a l u a t i o n  
exceeded the true value in money of its real estate. T h ~ s  protest was 
heard and duly considered by said board. 

011 15 September, 1927, a t  a meeting of the board of equalization 
and review of Burke County, the following resolution was adopted: 

"Whereas i t  appears to the satisfaction of the board of commissioners 
of Burke County, sitting as the board of equalization and review of said 
county, pursuant to the provisions of section 108 of chapter 71, Public 
Lams 1927, and of the Machinery Act, that  the real estate in said county 
should be reduced to seventy-five per cent of the assessment thereof as 
made by tlie local assessors, to the end that  said real castate may be 
entered upon the tax books a t  its t rue value in  money; 

"Now, therefore, be i t  resolved by the board of commissioners of 
Burke County, sitting as the county board of equalization and review, 
in  meeting assembled on this the 15th day of September, 1927, that  the 
valuations placed upon real estate in said county by the local assessors 
for the year 1927, be and tlie same are reduced twenty five per cent, 
and that  said real estate be and the same is  hereby listed and valued for 
the purpose of taxation a t  seventy-five per cent of the valuation placed 
thereon by the local assessors." 

I n  accordance with the order contained in the  foregoing resolution, 
the real estate owned by the plaintiff and located in 13urke County 
was reduced in  value from $11,028,325.00 to $8,291,296.00. The other 
real estate in said county which had been valued by the local assessors 
a t  $18,477,273.00, was reduced in value to 9;13,835,455.C0. After this 
reduction, the board of commissioners of Burke County levied a tax  on 
all property, real and personal, i n  said county for the year 1927, for 
general county purposes, a t  the  rate of $1.00 on the $10C'.00 valuation. 
At the same time, the said board levied certain special taxes on property 
in certain townships, school and road districts of said c o ~ n t y ,  in which 
property owned by plaintiff was located, a t  rates determined by said 
board. These rates for both general county and special purposes, were 
determined and levied on valuations made by the board of equalization 
and review, and not on the valuation made by the local assessors. 
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After the rates of taxation on property, both real and personal, had 
been determined and levied by the board of commissioners of Burke 
County, plaintiff applied to the said board, as the board of equalization 
and review, for a further reduction in the value of its real estate, con- 
tending that  the valuation of $8,291,269.00, as fixed by said board, es- 
ceeded the true value in money of said real estate. This application 
was heard and duly considered by said board. On 24 September, 1927, 
the said board adopted a resolution as follows: 

"Whereas, the Western Carolina Power Company has heretofore filed 
a complaint wherein it claims that  its property located in Burke County 
on 1 May, 1927, has been over-valued by the board of assessors of Burke 
County for purposes of taxation, and wherein it asks that  the valuations 
placed upon such property by said assessors be reduced; and, 

"Whereas, the board of commissioners of Burke County have consid- 
ered the application of the said Western Carolina Power Company for 
the reassessment of its property in  said county, and said Western Caro- 
lina Power Company has been heard upon said application and com- 
plaint; and 

"Whereas, the board of commissioners of Burke County are of opinion 
that the valuation placed upon the property of said Western Carolina 
Power Company by said board of assessors should be approved and con- 
firmed as  hereinafter recited; 

"Now, therefore, be i t  resolved by the board of commissioners of 
Burke County, in meeting assembled, that  the said board of commis- 
sioners do hereby approve and confirm the valuation fixed by the board 
of assessors upon the property of the Western Carolina Power Company 
in  Burke County, subject to the terms of the general equalization order 
made with respect to the real estate in Burke County by the said board 
of comn~issioners and by the  board of equalization and review of said 
county on 1 5  September, 1927." 

On  28 September, 1927, plaintiff caused to be served on the board of 
conlmissioners of Burke County notice of its appeal from the order 
contained in the resolution of said board, dated 24 September, 1927, 
to the State Board of Assessment, on the ground that  the valuation of its 
property made by the local assessors and by the board of commissioners 
of Burke County, sitting as the county board of equalization and review 
was "erroneous, illegal, excessive, unjust and discriminatory against it." 

Upon the hearing of said appeal by the Sta te  Board of Assessment, 
the valuation of the real estate owned by plaintiff and located in Burke 
County was finally fixed by the order of said State Board of Assess- 
ment, dated 30 May, 1928, a t  $5,796,565.00, as of 1 May, 1927. This 
order contains a paragraph as follows: 
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"In making the aforesaid reduction in the assessed value of the prop- 
erty of the Western Carolina Power Company, the said Board of 
Assessment carefully considered all the elements of the p-oposition and 
especially the actual value of such property as of 1 May, 1927; being 
of the opinion when they reached that point, that  they had no authority 
to make a reduction less than the actual value of such property. As 
to the action of the equalization board of Burke County in applying the 
25 per cent reduction, this board is of the opinion that  it cannot inter- 
fere. Whether that  has produced a want of uniformity, this board does 
not attempt to say, that  being a matter for the courts." 

The taxes, for both general county and special purposes, levied arid 
assessed by the board of commissioners of Burke County on the property, 
both real and personal, of the plaintiff for the year 1927, were com- 
puted a t  the rates determined and fixed by the board of cornmissioners of 
Burke County on 15 September, 1927, on the valuation of said property 
made by the State Board of Assessment on 30 May, 1928, to wi t :  
$5,796,365.00; they were not computed on the valuation made by the 
local assessors, to wi t :  $11,025,325.00, or on the valuation made by the 
board of equalization and review by its order dated 15 September, 1927, 
to wi t :  $8,291,269.00. The total amount of the taxes so computed was 
paid by the plaintiff on 20 June ,  1928. 

The taxes, for both general county and special purposes, levied and 
assessed by the board of cornmissioners of Burke County, on property 
other than property owned by plaintiff in said county, were also com- 
puted at the ratcs determined and fixed by tlic board of commissioners 
of Burke County on 15 September, 1927, on the raluations made by 
the county board of equalization and review, pursuant to its order dated 
15 September, 1927, to wi t :  $13,833,435.00; they were 1ot computcd, 
levied or assessed on the valuations made by the local assessors, to w i t :  
$18,477,273.00. 

I f  the valuations made by the local assessors of Burke County had 
not been reduced by the board of equalization and review, and if such 
valuation had been adopted by the board of commissioiiers of Burke 
County in determining the rates of taxation required to  p ~ o d u c e  rerenue 
necessary to meet the expenses of said county for the j ea r  1927, the 
rates of taxation would have been less than those determined and fixed 
by the said board, and the total amount leried and assmed as taxes 
on the property of the plaintiff would have been less than the amount 
which plaintiff was required to pay and did pay. 

Plaintiff contends that  the order of the board of equalization and 
review of Burke County, dated 15 September, 1927, is void, for that  said 
board was without power to order a horizontal reduction in the ralua- 
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tion of real estate in said county as made by the local assessors, and 
that  therefore the legal rates of taxation for both general county and 
special purposes, were less than the rates a t  mhich the taxes on its 
property were computed. 

B y  this action plaintiff seeks to recover of the defendant the sum 
by which the amount which it was required to pay and did pay as taxes 
on its property exceeds the amount for which it was liable at the legal 
rates of taxation. 

The  referee, to whom the action was referred, by consent, for trial, 
upon the facts found by him, concluded that  plaintiff is  not entitled 
to recorer, and that the motion of defendant, made a t  the conclusion of 
2\11 the evidence submitted a t  the trial, for judgment as of nonsuit should 
be allowed. 

The action was heard in the Superior Court on exceptions filed by 
both plaintiff and defendant. These exceptions were overruled. 

From judgment in accordance with the report of the referee that  plain- 
tiff recover nothing of the defendant, and that  defendant go without 
day, and recover its costs of the plaintiff, both plaintiff and defendant 
appealed to the Supreme Court. 

J o h n  111. Mull, 8. J .  Ervin, ST., W .  S.  O'B. R o b i n s o n ,  J .  C.  A l c G o w a n  
a n d  J .  H .  X a r i o n  f o r  p la in t i f f .  

I .  I'. A w r y ,  F.  C'. P a t t o n  a n d  J o e  W. Ercin fo r  d e f e n d a n t .  

COKKOR, J. On i ts  appeal to this Court, defendant assigns as error 
the refusal of the judge of the Superior Court to sustain its exception 
to the first coi~clusiorl of law made by the referee and fully set out in 
his report. This  conclusion of law is as follows: 

"1. That  the board of commissioners of Burke County, i11 discharging 
the duties and in exercising the powers conferred upon it by statute 
as a board of equalization and review (C. S., 7971(48) and C. S., 
7971(88), had only such powers as were expressly or by implication 
conferred upon i t  by statute;  and that  it had no polrer either express or 
implied to make a horizontal reduction in the value of the real estate ill 
the county as fixed by the local assessors." 

This assignment of error cannot be sustained. There is no error in 
the referee's first conclusion of law, or in the refusal of the judge to 
sustain defendant's exception thereto. 

The  board of commissioners of each county in this State is con- 
stituted by statute the board of equalization and review of the county, 
with respect to the assessment for taxation of all property, real and 
personal, subject to taxation by the county. The  powers of the board 
are prescribed by statute; they are commensurate with the duty imposed 
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011 the board by statute. I t  is  the duty of the board to equalize in  
value all tracts or  parcels of land, and all articles of personal property 
in the county to the end that  each shall be assessed for taxation at its 
t rue value in money. Each tract or parcel of land in the county is 
valued in the first instance by the local assessors. Such valuation is 
subject to review by the board, which has the power to equalize the 
valuations made by the local assessors. I n  discharging ;his duty, the 
board is governed by certain rules prescribed by statute These rules 
are  as follows: 

"(1) They shall raise the valuation of such tracts or lots of real or 
articles of personal property, except such as are specifically exempt 
by law, as in their opinion have been returned below their t rue value, 
to such price or sum as  they may believe to  be the true value thereof. 

(2 )  They shall reduce the valuation of such tracts and lots, or articles 
of personal property as in their opinion have been returned above their 
t rue values, as compared with the average valuation of real and personal 
property of such county. 

I n  regard to real property, they shall have due regard to the relative 
situation, quality of soil, improvements, natural  and artificial ad- 
vantages possessed by each tract or lot." 

The  method adopted by the board of equalization and review of Burke 
County for the discharge of its duty with respect to the elpalization of 
the values of real estate in said county, as shown by the r e ~ ~ o l u t i o i ~  dated 
15 September, 1927, was not in accordance with these statutory rules. 
The  order for the  horizontal reduction of the valuations made by the 
local assessors, was erroneous; i t  was not, however, void, for the county 
board of equalization and review had jurisdiction of the ~ubject-matter  
with which it was dealing and of the parties interested thzrein. I t  also 
had the power to grant  the relief contained in the order. Ellis v.  Ellis, 
190 N. C., 418, 130 S. E., 7. *4s the result of the order made by the 
board on 15 September, 1927, directing a horizontal reduction in thg 
valuation of all real estate in the county as made by the local assessors, 
each tract or parcel of land in the county was assessed for taxation 
a t  its t rue value in money, as found by the board of equalization and 
review. Thus while the method adopted by the board was erroneous, 
the result accomplished by its order was within its power, as prescribed 
by statute. The order was subject to review by the S t ~ t e  Board of 
Alssessment, upon complaint by any taxpayer of Burke Comty ,  or upon 
its own initiative. C. S., 7971(5), subsection 3. 

Plaintiff's assignments of error, chiefly relied upon on its appeal to this 
Court, a re  predicated upon its contention that  the order of the board 
of equalization and review of Burke County, dated 1 5  September, 1927, 
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and  resulting i n  t h e  horizontal reduction ill t h e  raluatioris of real  estate 
i n  said county a s  made by  t h e  local assessors, is void, a n d  not merely 
erroneous, and  is therefore subject to  collateral a t tack i n  th i s  action. 
T h i s  contention callnot be sustained. 

T h e  validity of this  order  was presented to a n d  considered by the 
S t a t e  Board  of ,Assessment by plaintiff's appeal.  T h e  holding of t h e  

S t a t e  Board  of Assessment t h a t  i t  could not interfere  with said order, 
was erroneous, but  binding on plaintiff a n d  al l  other  taxpayers, un t i l  
set aside by a court  of competent jurisdiction i n  a hear ing  upon  a wri t  
of certiorari. Caldwell County v. Doughton, 195  N. C., 62, 141 S. E., 
289. There  is  110 error  i n  t h e  judgment. I t  i s  

Bffirmed. 

STATE O F  NORTH C'AROLISA, EX REL., PASQUOTANK COUNTY, N. E. 
AYDLETT, CLERK OF SUPERIOR COURT OF PASQUOTANK COUNTY, ET AL., 
v. AJIERI('AK SURETY COMPANY O F  NEW PORK ET AL. 

(Filed 16 September, 1931.) 

1. Limitation of Actions C +Action on h n d  of clerk held not barred, 
default not  being discoverable by due  diligence. 

The clerk of the Superior Court is required by statute to give bond for 
the faithful discharge of his duties a s  clerk, C. S., 927, and upon orders 
made according to our statute, C .  S., 956, and Rule of Practice in the 
Superior Court number 13, to keep proper records and to account for all 
moneys coming into his hands by virtue or color of his ofice, and where 
there is evidence tending to s h o ~  that a clerk had kept accurate records 
of various funds coming into his hands, but had secreted in his safe a 
list of securities he had received in making investments which were not 
discovered until after his death by audit made of his books, and the 
referee finds a s  a fact, approved by the trial court, that the concealment 
could not have been discovered by the exercise of due diligence, the 
evidence supports the finding and the statute of limitations applicable 
to the surety on the clerk's bond is C. S., 441(9) which provides that the 
action will not be barred until three years from the discovery of the fraud, 
and the six-year statute, C. S., 439, does not apply. 

2. Principal and  Surety U c-Surety held liable fo r  moneys coming into 
hands of clerk during te rm of bond a n d  within penalty thereof. 

A clerk of the Superior Court is a n  insurer of funds coming into his 
hands by virtue or under color of his office, and where the clerk has 
made investments of such funds and the total cash value of such invest- 
ments is not equal to the amount for which the clerk is liable, whether 
because of defaults and misapplications or because of the failure of the 
investments, the surety on his bond is liable within the penal amount of 
the bond to the extent that  the investments and cash fail to cover the 
total amount of the clerk's liability. 
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3. Same--Orders relating t o  payment of funds to  succeeding clerk by 
receivers of defaulting clerk held temporary and not prejudicial to 
surety's right of subrogation. 

Where the final judgment against the surety on the bond of a deceased 
clerk of the Superior Court provides that the surety, after ~ a y m e n t  of the 
penal sum of the bond, is entitled to recover of the clerk's administrator 
the amount of its ultimate liability, and should be subrogated to the 
county's rights in any assets remaining in the hands of the receivers 
after the county's rights therein have been fully satisfied, subsequent 
orders by judges of the Superior Court directing that the receivers pay 
over to the succeeding clerk such moneys as they might have realized 
on the deceased clerk's official investments, which payments should operate 
as a credit on the surety's liability, are temporary instructions by the 
court to its officers and do not operate as res judicata, the matter being 
in fieri and the rights of the surety are not prejudiced thereby. 

A I W ~ L  by defendalit American Surety Company, from Grady, J., 
at Julie Term, 1931, of PASQI'OTAKI~. ,Ifirmed. 

This is an  action brought by plaintiffs against defenda it, American 
Surety Company, of New York and John  L. Rogerson, administrator of 
Ernest L. Sawyer. 

On  5 December, 1921, Ernest L. Sawyer was appoiuted and qualified 
as clerk of the Superior Court of Pasquotank County for the remainder 
of the term ending 4 December, 1922. Thereafter he wa,3 elected and 
served as clerk for the ensuing term beginning 4 December, 1922, and 
eliding 4 December, 1926. Thereafter he was elected for the ensuing 
term, beginnirig 4 December, 1926, and served until 7 Dec'ember, 1925, 
the date of his death. Fo r  each of said terms, or portion cf said terms, 
he filed a bond in the penal sun1 of $10,000, with the Amcrican Surety 
Compaiiy of S e w  York as surety. The  first bond mas executed on 16 
December, 1021, and covered the period from 5 Deceml~er, 1921, to 
4 December, 1922. This action was iiistituted on 12 April, 1929, against 
the deceased clerk's administrator and his surety. 

The  following is the provision ill each bond: "Sow, if the said Ernest 
L. Sawyer shall account for and pay over according to laiv all moneys 
and effects which hare  come or may come into his hands by virtue or 
color of his office, or under an order or decree of a judge, even though 
such order or decree be void for want of jurisdiction or other irregu- 
larities, and shall diligently preserve and take care of all b3oks, records, 
papers and property which have come or may come into his possession 
by virtue or color of his office, and shall in all things faithi'ully perform 
the duties of his office as they are or hereafter shall be prescribed by 
law, then this obligation is to be void; otherwise to remain in full force 
and effect." C. S., 927. 
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The  case on appeal, as agreed to by the parties, in part, is  as follows: 
"There was also evidence teildillg to show that clerk Sawyer kept in- 

dividual accounts of the rarious receipts aild disburscments 111ade by 
him, kept separate receiver's accounts, kept special fund accouilt, kept 
the accounts of deposits for costs, etc., the rccords of wliich from his 
office were introduced in evidence by the plaintiffs. These records pur- 
port to show the correct balances due to each of the parties and fulids, 
and the balance due to each of said funds at various times throughout 
his term of office. 

There was evidence tending to show that clerk Sawyer kept records 
showing the correct amount and balance of moileys due the various funds 
and parties, and bank accounts showing the correct amount which lie had 
on deposit in the various institutions, and records of his bank deposits, 
and that the various notes and securities referred to in tlie referee's 
report, aggregating $35,370.08, were kept by hini in a pouch in his office. 
in the vault. 

There was evidence tending to show that a t  the time of his death, 
on 7 December, 1928, clerk Sawyer had in his possessioi~ cash, checks, 
notes, and other el idenres of ii~tlebtcdi~css as set out in tlie rrferer's 
report, and that the notes secured by niortgagss, the deeds of trust, and 
other evidences of intlebtedl~ess referred to in the rcfcree's report wcrr 
of the date and payable as set out in said report. 

There was evidence tending to show that there is a d i f fcrc~~~cr  of 
$4,509.48 between the total an~ounts  recciretl by clcrk Saxyer  t luri l~g 
the t21rec terms for which he is chargeable, ant1 the cash items, bank 
accounts and notes, mortgages, and other evidclwes of idebtrclliess 
mentioned in tlir referee's report after allowii~g to said clerk credit for 
disbursenient and expeiiditurcs as appcared O I L  his a ( ~ o u n t s ,  the 11et 
balance due each fund bring as  set out in rcferrc's findings of facts Nos. 
1, 2, 3 and 4. . . . 

That  the total amount of net balancve, after a l l o w i ~ ~ g  credits for 
expenditures made by said Sawyer, and without a l lo~vi l~g credit for 
said notes in amount of $55,370.03, and which net balauces werc due 
by said E. L. Sawyer at the time of his death on account of various 
funds, aggregated $59,879.56, the various items of same being as appears 
in referee's report. 

There was evidence tending to show the date of the various so called 
investments made by said clerk in  the securities found in his office, nnd 
the amount of same as being as set out in the referee's report. 

There was no evidence to show any report made by clerk Sawyer to 
the county commissioners or to their predecessors in office at any time 
during his incumbency in which any mention whatsoever was made 
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of these funds and particularly none in which any mention was made 
either of the receivership funds or the so called specid funds like 
the Wadsworth, Jenkins, Pendleton and Hewitt funds. 

There was no evidence whatsoever of any report made by clerk 
Sawyer to the county commissioners at  any time during his incumbency 
or to any Superior Court judge in which any of the so called invest- 
ments referred to in the referee's findings were listed or reported. 

There was no evidence tending to show any report whatsoever by 
said clerk to a judge of the Superior Court i n  accordance with Rule 13 
of the Superior Court. 

There was no evidence whatboever of any order made at  any time 
specifically authorizing any or either of the so called investments. 

There was no evidence whatsoever of any authorization by any judge 
or any board of commissioners or anyone else in authority for the mix- 
ture of these funds. 

There was evidence tending to show a mixture of the funds by said 
clerk through investments in  the so called securities, and evidence tend- 
ing to show that as a result of the clerk's action in so mix ng them i t  is 
impossible to allocate the investments or any of them to any particular 
fund or funds, and this is true even of those which were made payable 
to him as clerk Superior Court and of those which were made pay- 
able to him as receiver. That  some of these so called invclstments were 
made payable to the clerk individually, or to bearer. 

There was evidence tending to show that  defendant, John L. Rogerson, 
qualified as administrator upon the estate of said Ernest L. Sawyer. 
That  said estate was and is hopelessly insolvent. There was evidence 
tending to show that the present clerk, N. E .  dydlett, has luly qualified 
and that also he has been appointed receiver by proper orders of the 
court in succession to said Sawyer, and as such is now entitled to all 
of the funds which went into the hands of his predecessola by virtue of 
his position, both as clerk and receiver. 

The accounts of Sawyer offered in evidence show that said Ernest L. 
Sawyer as clerk and receiver, kept no account of investments made in 
or of any particular fund, as required by law, that the so called invest- 
ments were made in part in his own name and payable tc~ bearer; that 
they were made in some instances to his kinsmen and inm301vents; that  
some of the so called securities were worthless and uncol1e:tible; that it 
is impossible at  this time to separate and allocate the moneys which he 
received, or to properly place and apply the securities held by him here- 
inbefore referred to. There was evidence tending to show and the record 
is such that it is impossible to ascertain with any degreta of certainty 
just what became of any particular fund which went into his hands or  
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to follow the same or any par t  thereof into any  articular securities 
held by him a t  the time of his death. 

There was no demand made upon said clerk by any of the parties 
plaiiltiff or their predecessors in title during his term of office. 

This case on appeal contains all the evidence offered by all parties 
bearing upon the statute of limitations. 

There was no evidence that  any shortage, defalcation or misapplica- 
tion was either discovered or suspected a t  any time prior to clerk 
Sawyer's death, within three years of the institution of this action. The  
records of all accounts were in  his possession as clerk Superior Court 
i n  his office, and not in claimants7 possession. The  owners of said funds 
include many minors and some nonresidents. There was no evidence 
that any act or default on his  par t  mas brought to the attention of 
any of said claimants or discovered by them prior to his death. There 
was evidence that  he promptly met all payments and disbursements 
required of him up to the time of his death. N o  claimant has any 
knowledge of any shortage or default until same was discovered by 
and through the audit of clerk Sawyer's accounts, made after his death 
a t  the instance of the board of commissioners of Pasquotank County." 

The court below, among other facts, found: 
"The referee finds as a fact, and that  fact is approved by the court, 

that  the facts as to the defalcations and misapplications of funds in 
the hands of said Ernest L. Sawyer, could not have been discovered 
by the plaintiffs in  the exercise of reasonable care and diligence until 
after the death of said Sawyer on 7 December, 1928, or a t  least, within 
three years prior to the commencement of this action. The  court also 
finds that  there was never any demand made upon said clerk by any 
of the parties plaintiff, or their predecessors in title, during his term 
of office, and only by death was the statutory demand put into opera- 
tion." 

The judgment of the court below, in part, is as follows: 
"Upon the facts as found by the referee, and approved by the court, 

and upon the law as understood by the court, i t  is now considered, 
ordered and adjudged that  the plaintiff have and recover of John L. 
Rogerson, adnlinistrator of Ernest L. Sawyer, deceased, the sum of 
$59,811.81, with 1 2  per cent interest thereon, from 9 April, 1929, to- 
gether with the costs of this action to  be taxed by the clerk. 

I t  is  further adjudged that  the plaintiffs have and recover of the de- 
fendant, the American Surety Company of New York, the sum of 
$10,000, representing the penalty of the bond dated 16 November, 1921 ; 
and the further sum of $10,000, being the full penalty of the bond 
dated 20 November, 1922, and the further sum of $10,000, being the 
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full penalty of the bond dated 15 Kovember, 1926; said last recovery 
under the bond of 13 Kovember, 1926, to be discharged upon the pay- 
ment by said Surety Company of the sum of $9,575.78, with interest 
thereon a t  the rate of 12 per cent per annum from 9 A ~ r i l ,  1929, and 
the costs of this action, to be taxed by the clerk, but in no event to 
exceed the penalty of the bond, to wit, ten thousand dollars. 

I t  is further ordered and adjudged that  the receivws heretofore 
appointed to take over the assets in the hands of said Ernl2st L. Sawyer, 
C. S. C. and receiver, at the time of his death, proceec to collect in 
and reduce to cash all of the notes, securities and co l l~~ te ra l  held by 
them, as rapidly as possible, and that  the net collections therefrom be 
applied on this judgment against the defendant Rogerson, administra- 
tor, and, after the application of said collections, if the balance due on 
this said judgment be less than the full liability of the defendant surety 
company, to wit, $30,000, then said surety company shall not be required 
to  pay any more than the balance due by the estate of -E. L. Sawyer, 
after the application of said payments. 

I t  is further ordered and adjudged that  if the said Surety Company 
shall elect to pay into court the sum of $30,000, i n  exoreration of its 
liability under this judgment, then and in tha t  event, i t  shall be subro- 
gated to any and all equities in the assets of E. L. Sawyer, now in 
the hands of the receivers, other than  what shall be required to pay 
the balancc due by the estate of said E. L. Sawyer to the plaintiff 
herein. . . ." 

Addenda to judgment : 
"It is also considered and adjudged that  the paragraph adjudging 

liability against the American Surety Company and beginning ' I t  is 
further adjudged that  the plaintiffs have and recover of ] h e  defendant, 
the American Surety Company of New York,' be amended to read as 
follows: I t  is further adjudged that  the plaintiffs have and recover of 
the defendant, the American Surety Company of New York, the sum 
of ten thousand dollars, representing the penalty of the bond dated 16 
Xovember, 1921; and the further sum of $10,000, being the full penalty 
of the bond dated 20 November, 1922, and the further sum of $10,000, 
being the full penalty of the bond dated 15 November, 1926; said last 
recovery under the bond of 15  November, 1926, to be diccharged upon 
the payment by said Surety Company of the sum of $!),575.78, with 
interest thereon a t  the rate of 6 per cent per annum from 9 April,  1929, 
but in no event to exceed the penalty of the bond, to wit, ten thousand 
dollars. Plaintiffs will also recover against said compmy the costs 
herein to be taxed by the clerk." The material exceptioris and assign- 
ments of error will be considered in the opinion. 
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X. B. Simpson and Ehringhaus d Hall for plaintiffs. 
Thompson $ Wilson an(? S .  S. Lamberf, Jr., for heirs of Dr. B. C. 

JenX-ins, inferzvners. 
McXullan Lf- LeRoy for tlefendanfs. 

CLARKSON, J .  The court below rendered judgment agaiust the de- 
fendant John  L. Rogerson, administrator of Ernest L. Sawyer, deceased, 
for $59,811.81, with 12 per cent interest thereon from 9 &Ipril, 1929, 
from which judgment no appeal was taken. The defendant American 
Surety Company, aIone appealed, so we consider only the question pre- 
sented by defendant American Surety Company. 

(1) I s  this action barred by the statute of linlitations as to the bond, 
executed by the deceased clerk and his surety, covering the period from 
5 December, 1921, to 4 December, 1922, inclusive? 

The American Surety Company, frankly in its brief states: "The one 
question upon this point is whether the six-year statute (C. S., 439), 
or the three-year statute (C. S., 441(9), providing for relief on the 
ground of fraud or mistake is applicable. To state the question more 
specifically-is the instant case controlled by 8. v. Gant, ante, 211 1" We 
think the action is controlled by the Gant case, supra. 

The  defendant contends: "In the Gant case, supra, it  appeared that  
the defendant, clerk, had not only misapplied moneys received by virtue 
or color of his office, to wit, certain pension funds, but that  by syste- 
matized forgeries and false entries i n  his  records he  had both obtained 
the funds and concealed their misapplication. Upon the facts in the 
Gant case, as stated in the Court's opinion, a thorough investigation 
of his office, a t  any time until just before the suit was instituted, would 
have failed to disclose the slightest irregularity. I t  required an accident 
to discover his long continued misapplications. I n  the instant case the 
converse is  true. I t  appears from the case on appeal that  'There was 
evidence tending to show that  clerk Sawyer kept records showing the 
correct amount and balance of moneys due the various funds and 
parties, and bank accounts showing the correct amount which he  had 
on deposit in the rarious institutions, and records of his bank deposits, 
and that  the various notes and securities referred to in the referee's 
report aggregating $35,378.08, were kept by him in a pouch in h i s  
office in a vault.' There was no evidence to the contrary. This is 
shown by the further statement in the case on appeal, to wi t :  'This 
case on appeal contains all of the evidence offered by all parties bearing 
upon the statute of limitations.' " 

B u t  it also appears frorn the case on appeal that  "There was no 
evidence to show any report made by the clerk Sawyer to the county 
commissioners or to their predecessors in office a t  any time during his 
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incumbency in which any mention whatsoever was made of these funds 
and particularly none in which any mention was made either of the 
receivership funds or the so called special funds like the Wadsworth, 
Jenkins, Pendleton and Hewitt funds. There was no evijence whatso- 
ever of any report made by clerk Sawyer to the county c:ommissioners 
at any time during his incumbency or to any Superior Court judge in 
which any of the so called investments referred to in the referee's find- 
ings were listed or reported. There was no evidence tending to show 
any report whatsoever by said clerk to a judge of the Superior Court 
in accordanca with Rule 13 of the Superior Court. There was no evi- 
dence whatsoever of any order made at any time specifically authorizing 
any or either of the so called investments. There was no evidence what- 
soever of any authorization by any judge or any board of c:ommissioners 
or anyone else in authority for the mixture of these funds. There was 
evidence tending to show a mixture of the funds by said clerk through 
investments in the so called securities, and evidence tending to show 
that as a result of the clerk's action in so mixing them it is impossible 
to allocate the investments or any of them to any particular fund or 
funds, and this is true even of those which were made payable to him 
as clerk Superior Court and of those which were made p,iyable to him 
as receiver. That some of these so called investments were made payable 
to the clerk individually, or to bearer." 

C. S., 956, is as follows: " O n  the f i rst Mor~day in Dewmber of each 
and every year, or oftener, if required by order of the board of com- 
missioners or any other lawful authority, clerks of the Superior Courts 
shall make a n  annual report of a12 public funds which m a y  be i n  their 
hands. The report shall be made to the board of county commissioners 
and addressed to the chairman thereof. I t  shall give an itemized state- 
ment of said funds so held, the date and source from which they were 
received, the person to whom due, how invested and where, in whose 
name deposited, the date of any certificate of deposit, the rate of in- 
terest the same is drawing, and other evidence of inves1,ment of said 
fund; and it shall include statement of all funds in their hands by 
virtue or color of their office, and which may belong to persons or 
corporations. The report shall be subscribed and verified by the oath 
of the party making it before any person allowed to administer oaths" 
(Italics ours.) 

Rules of Practice in the Superior Court, 200 N. C., at p. 845: "(13) 
Every clerk of the Superior Court, and every commissioner appointed 
by such court, who, by virtue or under color of any order, judgment, or 
decree of the court in any action or proceeding pending in it, has re- 
ceived or shall receive any money or security for money, to be kept 
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or invested for the benefit of any party to such action, or of any other 
person, shall, a t  the term of such court held on or next after the first 
day of J auua ry  in each year, report to the judge a statement of said 
fund, setting forth the title and number of the action, and the term 
of the court a t  mhich the order or orders under which the officer pro- 
fesses to act were made, the amount and character of the investment, 
and the security for the same, and his opinion as to the sufficiency 
of the security. I n  every report, after the first, h e  shall set forth any 
change made in  the amount or character of the investment since the 
last report, and every payment made to any person entitled thereto. 
The  report by the next preceding paragraph shall be made to the judge 
of the Superior Court holding the first term of the court i n  each and 
every year, who shall examine it, or cause i t  to be examined, and, if 
found correct, and so certified by him, it shall be entered by the clerk 
upon his book of accounts of guardians and other fiduciaries." 

The law above set forth, C. S., 956, requires a report from the clerk 
in detail on the first Monday in  December of each and every year (or 
oftener, if required by order of the board of commissioners)-an open 
hand; and to the same effect is Rule 13, supra. The  record discloses 
contrary to the statute and rule-a closed hand-"a mixture of the 
funds" and as a result " I t  is impossible to allocate the investment," etc. 

I n  Eulbank c. Lyman, 170 N. C., a t  p. 508, citing numerous author- 
ities, the following principle is stated: "Under authoritative decisions 
here and elsewhere construing this and similar statutes, i t  has been very 
generally held that  these words, 'The action not to be deemed to have 
accrued until the discovery of the facts constituting the fraud,' etc., by 
correct interpretation mean until the impeaching facts were known 
or should have been discovered in the exercise of reasonable business 
prudence." Sanderlin c. Cross, 172 N. C., 234; Latham v. Latham, 
184 N. C., 55. 

The  matter is fully discussed in 8. c. Gant, 200 N. C., at pp. 236, 
7, 8, 9. 

C. S., 934, is as follows: "Bt every regular term of the Superior 
Court for the tr ial  of criminal cases the solicitor for the judicial district 
shall inspect the office of the clerk and report to the court in writing. 
I f  any solicitor fails or  neglects to perform the duty hereby imposed 
on him, he is liable to a penalty of one hundred dollars to any person 
who sues for the same." Defendant cites the above statute. 

The negligence of others in the nonperformance of duty did not 
relieve the defendant clerk of his duty. Again, a clerk is  an  insurer. 

"In Smith v. Pafton, 131 N. C., a t  p. 397, we find: ' I t  is settled in 
this State that  the bond of a public officer is liable for money tha t  
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comes into his hands as an  insurer, and not merely for the exercise 
of good faith. . . . (Citing authorities.) Bonds of administrators, 
executors, guardians, etc., o~i ly  guarantee good faith,' citi ig  authorities. 
Zarshall v. Kemp, 190 K. C., at  p. 493; Gilmore v. Walker, 195 K. C., 
at p. 464; Indewmity C'o. v. Corp. Cow., 197 K. C., 562 " S. c. Cant, 
supra, at  p. 226. 

The court below found: "The referee finds as a fact, and that  fact 
is approved by the court, that  the facts as to the defalcations and mis- 
applications of funds in the hands of said Ernest L. Sawyer, could not 
have been discovered by the plaintiffs in the exercise of reasonable care 
and diligence until after the death of said Sawyer on 7 Dlxember, 1928, 
or at least, within three years prior to the commencement of this action. 
The court also finds that  there was never any demand made upon said 
clerk by any of the parties plaintiff, or their predecessors in title, dur- 
ing his term of office, and only by death was the statutory demand put 
into operation." We think the evidence 011 this record sufficient to 
support the above finding. 

(2 )  I f  not, what sum is recoverable upon the bond covering said 
period ? 

I n  Gilmore v. Walker, 195 N. C., a t  p. 464, speaking to the subject 
"It  is established in law in this State that  failure of ths clerk to pay 
upon demand, raises the presumption that  the money Tvas misappro- 
priated and converted upon receipt thereof, and the burden is upon him 
to show the contrary." Presson v. Boone, 108 N.  C., 79; &farshall v. 
Kemp, 190 N.  C., 491. 

I n  Williams c. Hooks, 199 N. C., at  p. 492, the following obserration 
is made: "Thus, if the clerk makes an  investment i n  the utmost good 
faith and in the exercise of sound business judgment, and .he investment 
fails, he is still responsible for the money and must pay ii, to the person 
entitled thereto. I f  he  deposits the money in a bank of known and 
approved solvency and the bank thereafter fails, he must suffer the loss, 
because if he fails to pay upon demand the law presumes that  he  mis- 
appropriated the fund at  the very instant i t  came into his hands." 

Under the facts and circumstances of this case, the sums of money 
received by said clerk corering said period not exceedirg the penalty 
of the bond, $10,000, is recoverable. 

(3)  Are the orders of Judge Sinclair entered a t  the September Term, 
1929, of the Superior Court of Pasquotank County, and tho order of 
Judge Small entered a t  March Term, 1930, valid orders; and, if so, 
what is their significance? 

The material portion of the order of Judge Sinclair, is as follows: 
"It is further ordered that  said receivers be, and t h ~ y  are hereby 
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authorized, and directed to pay over to N. E. Aydlett, clerk of Superior 
Court, such funds as they have collected, less ail ainouiit sufficient to 
defray the expenses of the receivership, and to take from said clerk a 
receipt for the amount so paid, which payn~eiit shall operate as a credit 
on the liability of the defeildaut, Surety Compa~ig,  ill this proceeding." 

Bu t  it appears thereafter, a t  March Term, 1930, that Judge Small 
made the following order:  " I t  f u r t l ~ e r  appearing t h a t  the  funds  collected 
b y  said receivers should be properly  paid to  said clerk a n d  thereupon  
operate as a credit  i n  the  final ad jus tmen t  of the  l tubi l i ty  of the  de- 
fendants ,  admin i s t ra tor  and s u ~ e f y  company;  S o u ,  therefore, i t  is 
ordered, decreed and adjudged that N. E. Aydlett and J. H. LeRoy, Jr . ,  
receivers, be, and they are hereby authorized aiid directed to pay over to 
9. E. Aydlett, clerk Superior Court, such fuiids as they may hereafter 
collect as such receivers, less an amount sufficient to defray the expense 
of said receivership, a d  to take from said clerk a receipt for the 
amoulits so paid, w h i ( 1 ~  payment s  shall opera fe  as a credzt o n  the  liability 
of t h e  de fendan t  Rogerson,  adminis trator ,  and  of the  d e f e n d a n f ,  S u r e t y  
C o m p u n y ,  i n  f h i s  proceedzng." (Italics ours.) 

N o  exceptions were taken by the litigants to either of these orders. 
The referee found, and this f i i ~ t l i ~ ~ g  was sustaiiietl bj the court belov, 
that "The defei~daiit Surety Company is entitled to recorer of the de- 
fendant administrator the amourit of its ultimate liability to plaintiffs 
with interest and costs, expenses arid attorneys7 fees in this action and 
should be subrogated to plaintiffs7 rights in ally assets remaining in 
the hands of the receivers after the plaintiffs' rights therein have been 
fully satisfied." 

We think the orders of Judges Sinclair and Small temporary instruc- 
tions by tlie court to i ts  officers, the receivers, made without hearing 
on the merits and not intended and in no way prejudicial to the con- 
tentions presented by the pleadings. The appellant contends that  these 
orders are w s  judicata and do riot permit the judgment rendered. The 
order of Judge Small is later than Judge Sinclair's. Xo  exception was 
taken by appellar~t and it tlistiiictly says " there fore  operate as a credit  
i n  flze final ad jus tmen t  of t h e  liability," etc. The matter was i n  fieri. 

The case of Wel lons  2). Lassiter,  200 1. C., 474, is not applicable to 
tlie facts in this case. From the view we take of the case we do not 
think it necessary to discuss certain contentions made by interreiiers. 
The  judgment below is 

Affirmed. 
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VERDIE HEATH JACKSON, BY HER NEXT FRIEND, J. T. ,JACKSON, v. 
J. W. BELL AND MARVIN PORTER. 

(Filed 16 September, 1931.) 

Appeal and Error J d-Burden is on appellant to overcome presumption 
that  judgment of lower court is correct. 

Upon plaintiff's appeal from a judgment as of nonsuit t'le burden is on 
him to show error, and failing therein the judgment app12aled from will 
be affirmed by the Supreme Court. 

APPEAL by plaintiff from Grady, J., at  J u n e  Term, 19:11, of PASQUO- 
TAPI'K. 

Civil action to recover damages for a n  alleged negligent injury caused 
by a collision between two automobiles, one owned and operated by the  
defendant Bell; the other owned by the defendant P o r t s  and driven 
a t  the time by Beverly Woolard. The  plaintiff was a guest in the 
Porter  car. 

There was a judgment of nonsuit entered in favor of the defendant 
Porter, and a verdict of $5,000 rendered against the defendant Bell, who 
has not appealed. 

The  plaintiff appeals from the judgment of nonsuit dismissing the 
action as to the defendant Porter. 

Ehringhaus & Hall and ill. B. Simpson for plaintiff. 
Worth & Horner and Hughes, Little & Smzuell for defctndant Porter. 

PER CURIAM. Without detailing the evidence i t  is sufficient t o  say 
that  i t  falls short of making out a case against the defendant Porter. 
At  least, the appellant, who is  required to handle the laboring oar, has 
failed to overcome the presumption against error. Bail,?y v. XcKay ,  
198 N. C., 638, 152 S. E. ,  893. 

Affirmed. 

BERTIE STUBBS, ADMISISTRATRIX OF ROBERT W. STUBBS, V. CHICAGO 
MILL AND LUMBER CORPORATION IND TV. B. EBNER. 

(Filed 16 September, 1931.) 

Removal of Causes C b--Allegations in petition for removal will be taken 
as  true, plaintiff having right to join issue or move foir remand. 

Where a nonresident defendant files petition and bond for the removal 
of a cause from the State to the Federal Court upon diversity of citizen- 
ship and pending of the same action in the Federal Court, and the 
amount is jurisdictional in the latter Court, for the purpose of the 
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motion the statement contained in the petition is taken as true, the 
plaintiff having the right to answer, join issue with the petition or move 
to remand from the District to the State Court, and the defendant's 
petition to remove the cause as prayed, should be allowed. 

&PEAL by plaintiff from Grady,  J .  From WASHINGTON. Affirmed. 

I T ' .  L. W h i f l e y  and W a r d  & Grimes for plaintiff .  
Zeb Vance  X o r m a n  and MacLean  & Rodrnan for defendants.  

PER CURIAM. This is  an action for personal in jury  resulting in  the 
death of the plaintiff's intestate. The defendant Ebner is a resident of 
Washington County, North Carolina, and the  Chicago Mill and Lumber 
Corporation is  a corporation created and organized under the laws of 
the Sta te  of Delaware. The  amount in controversy exceeds $3,000 ex- 
clusive of interest and costs. 

The  corporate defendant filed a petition for the removal of the cause 
to the United States District Court for the Eastern District of North 
Carolina, specifically and fully setting out the grounds of the motion: 
not only diversity of citizenship and fraudulent joinder of parties, but 
the pending of substantially the same cause of action in the District 
Court. Stubbs v. Chicago ilf i l l  and L u m b e r  Corporat ion et al., 199 N. C., 
807. The statements contained in the petition must for the purpose of 
the motion be taken as true, the plaintiff having the right to answer, 
join issue with the petition or more to remand from the District Court to  
the State Court. W i l s o n  v. Republic  I r o n  d Steel  Co., 257 U .  S., 92, 
66 L. Ed., 144. 

Affirmed. 

ELIZABETH CITY H O T E L  CORPORATION r. T. I,. OVERRIAX. 

(Filed 23 September, 1931.) 

1. Corporations D h-Evidence of promissory representations is insuf- 
ficient to establish fraud in procurement of subscription t o  stock. 

Where, in an action to enforce a written agreement for the subscrip- 
tion of stock in a corporation to be formed, the defendant sets up the 
defense that his signature to the agreement was procured by false and 
fraudulent representations, evidence tending only to show that the repre- 
sentations were all promissory in their nature is insufficient to support 
his defense. 

2. Same--Evidence of par01 representations prior to  execution of written 
stock subscription agreement held incompetent. 

Where an agreement for the subscription of stock in a corporation to 
be formed is in writing and expressly provides that the entire contract 
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is espressed in the writing, par01 evidence of promissory representations 
theretofore made is inconipetent as tending to vary the terms of the 
written instrument, all prior or contemporaneous oral agreements being 
merged in the written contract. 

3. Corporations D f-Where sellers of stock receive no compensation or 
commission provision of Capital Issues Law does not apply. 

Where those soliciting subscriptions for shares of stock in a domestic 
corporation to be formed are not paid any compensation, ~70mmissions or 
remuneration for or in connection with the sale or disposition of the 
stock, a sale by them does not fall within the provisions of section 8, 
chapter 190 of the "Capital Issues Law" of North Carolina, nor is this 
result affected by the fact that the corporation after its formation paid 
a certain sum of money to a special and distinct agency for its services 
in ~ualring an inrestigatioa of the desirability of forming !;uch a corpora- 
tion. Section 4, sub-sec. S, ch. 190, Public Laws of 1925. 

APPEAL by defendant from Moore ,  Special Judge, a t  May Term, 1931, 
of PA~QUOTANK. N o  error. 

This is an  action to recover on a stock subscription agreement executed 
by the defendant on 11 May, 1926. The agreement is in writing, and 
was executed by defendalit prior to the incorporation of plnintiff. Plain- 
tiff is a domestic corporation, organized under the laws of this State. 

By the terms of said agreement, defendant subscribed for ten shares 
of the preferred and fire shares of the common stock of plaintiff; he 
promised to pay to plaintiff for said shares of stock, the sum of $1,000, 
i l l  monthly installments as set out in the agreement. Kone of the in- 
stallments has been paid. The final installment was duc and payable 
on 20 July, 1927. This action was begun on 10 April, 1929. 

I n  his answer, the defendant admitted the execution hy him of the 
stock subscription agreement as  alleged in the complaint. H e  relied 
upon two defeiises, (1 )  that  the execution of the agreement was procured 
by false and fraudulent representations, as specifically dleged in his 
answer; and (2 )  that  the stock subscription agreement is null and void 
for that it fails to comply with certain provisions of chapter 190, 
Public Laws 1925, known as the "Capital Issues Law of North Caro- 
lina." 

The stock subscription agreement, which was offered in evidence a t  
the trial, contains a paragraph a t  the end thereof as follows: 

' '(6) K O  representations, statements or agreements other than as 
herein recited have been made, or are binding on said corporation, and 
my entire rontract is herein expressed." 

The representations alleged in  the answer are  not recited in  said 
agreement. All these representations are promissory in their nature. 
As a witness in his own behalf a t  the trial, defendant tedf icd  that  he 
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can read and write, and that  he read the "bottom of the agreement" 
before lie signed the same. There was no evidence tending to show that 
defendant, a t  the time he signed the agreement, was prerented from 
reading the entire agreement. On objection by the plaintiff, evidence 
offered by defendant tending t o  support the allegations in  his answer 
with respect to the representations, was excluded. Defendant excepted 
to the exclusion of this evidence. 

Section 8 of chapter 190, Public Laws 1923, know1 as the "Capital 
Issues Law of North Carolina," and governing the sale in this State of 
stocks, bonds and other securities a t  tlle date of the execution of the 
stock subscription agreement sued on in this action, contains the follow- 
ing statutory requirement: 

'(The contract of subscription or of sale shall be in writing, and shall 
contain a provision in the following language: 

1 T X o  sum shall be used for commissions, promotion and organization 
expenses on account of the sale of any securities offered for sale by this 
company in excess of five per ceiitum of the amount actually paid 
upon separate subscriptions for such securities.' " 

This  provision is not contained in  the stock subscription agreement 
sued on in this action. However, subsection 8 of section 4 of chapter 
190, Public Laws 1925, expressly exempts from the prolisions of the 
Capital Issues Law, "subscriptions for shares of the capital stock of a 
domestic corporation prior to the incorporation thereof, nhen no ex- 
pense is incurred, and no commission, compensation, or remuneration 
is  paid, or given for, or in connection with, the sale or disposition of 
such securities." 

The  evidence a t  the tr ial  showed that  defendant subscribed for the 
shares of tlie capital stock of plaintiff upon the solicitation of a citizen 
of Elizabeth City, who received no  commission or other compensation 
for procuring tlie execution by defendant of the stock subscription 
agreement. This citizen was acting for and in behalf of a committee 
knoun as the "Elizabeth City Hotel Committee." This conlnlittee re- 
ceived no commission or other con~pensation for the sale of tlie capital 
stock of plaintiff. The  comrnittee was con~posed of citizens of Elizabeth 
City, who mere interested primarily in the building of a hotel in Eliza- 
beth City as a conlmunity enterprise. The  connnittee was organized 
for tlle purpose of inrcstigating the conditions in Elizabeth City, and 
determining whether such conditions justified the building of a 11ew 
hotel i n  said city. 

On 23 November, 1923, the "Elizabeth City Hotel Committee" en- 
tered into a contract with the Hockenbury System, Incorporated, by the 
terms of which the said Hocke~ibury System, Incorporated, agreed to 
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make a survey of the conditions in Elizabeth City, affecting the proposi- 
tion under consideratioil by the committee, and to report to said com- 
mittee the facts disclosed by said survey. I t  was agreed that  if the com- 
mittee, after receiving the report of the Hockenbury System, Incor- 
porated, should decide to proceed with its plans to organize a corporatioil 
for the purpose of building a hotel in Elizabeth City, and to solicit sub- 
scriptions from citizens of said city for shares of the capital stock of 
such corporation, certain commissions should be paid by I he committee 
to the Hockenbury System, Incorporated, for its services n making the 
surrey and report, and for other services to be rendered by said Hocken- 
bury System, Incorporated. After the plaintiff corporation was organ- 
ized, the sum of $14,500 was paid to the Hockenbury System, Incor- 
porated, for its services in accordaiice with the contract. The  defendnut 
was represented by proxy a t  the orgauization meeting oi' the plaintiff 
corporation. I t  does not appear that  defendant objected to the paymelit 
by the corporation of the amount due the Hockenbury flystem, Incor- 
porated, uuder its contract with the "Elizabeth City Hotel Committee." 

At the close of all the evidence, an  issue was submitted to the jury as 
follows: "What sum, if any, is plaintiff entitled to reco7;er of the de- 
f e i ~ d a ~ i t  2" 

The  court ilistructed the jury as follows: "Gentlemen of the jury, 
if you believe the evidence and find the facts to be as i t  elids to show, 
your aiiswer to the issue will ba $1,000, with interest; otherwise, you 
will answer the issue, 'Nothing.' " Defendant excepted to this iiistruc- 
tion. 

The  jury answered the issue, "$1,000, with interest." 
From the judgment ill accordaiice with the verdict, defelidarit appealed 

to the Supreme Court. 

J .  H .  L e R o y ,  Jr., and  X c l l l u l l a n  & ~ l l c X t ~ l l a n  for plai,zti f i .  
ill. B. S i m p s o n  a n d  T h o m p s o n  & Wi7~0n for defenclani1. 

CONNOR, J. On  his appeal to this Court, the defendaut relies chiefly 
011 his exceptions to the exclusion of evidence tending to ::how that oral 
representations were made to him as inducements for hi3 execution of 
the stock subscription agreement, which is in writing, srnd to the in- 
struction of the court to the jury that  if they believed all the evidence 
and found the facts to be as the evidence tended to show, they should 
answer the issue, "$1,000, and interest"; and that, otherwhe, they should 
answer the issue, "Nothing." Neither of the assignments of error based 
on these exceptions can be sustained. 
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I t  is sufficient to say that  the oral representations which the excluded 
evidence tended to show were made to the defendant prior to his execu- 
tion of the stock subscription agreement, a re  all promissory in their 
~ ia ture .  They are, therefore, not sufficient as a foundation for the 
first t l~fense relied on by the defendant. Colt v. Conner, 194 N .  C., 
3-14, 139 S. E., 694; Colt v. S p r i q l e ,  190 PI'. C., 229, 129 S. E., 449; 
I'rifchard 1.. Dailey, 168 N .  C., 330, 84 S. E., 392; Cash Regisfer Co. v.  
l'otcnscnd, 137 S. C., 652, 50 S. E., 306. 

I n  the absence of evidence tending to show that  the execution of the 
stock subscription agreement was procured by false and fraudulent 
representations, the evidence offered by the defendant was incompetent 
for that it tended to vary the terms of stock subscription agreement 
wliic~li is ill writilig. I n  Raleigh Improvement Co. v. dndrews,  176 
S. C'.. 280, 96 S. E., 1032, it i s  said:  "The fact that  this is a subscrip- 
tioil for stock does not take the case out of the usual rule. I t  seems to 
be gcurmlly agreed that when a subscription contract is reduced to 
uri t i~lg.  a11d signed, all oral agreements, whether prior or contempo- 
rmlrous, a rc  merged ill it ,  and parol evidence of them cannot be receivrd 
to ~ a r y  the legal import of the writing." 

1 1 1  ntlditioli to the foregoing reasons, the evidence was properly ex- 
cluded, because defeiidant had expressly agreed that his elitire contract 
was expressed ill the agreement which he had signed. Colf v. Iiimhall, 
190 S. C., 169, 129 S. E., 406. 

There was no error in the instructioi~ of the court to the jury, for all 
the evidence, if beliered, shows that  the transaction resulting ill the sub- 
scription by defendant for shares of the capital stock of plaintiff cor- 
poratiol~, was exempt from the provisions of the Capital Issues Law 
of Sort11 Cardil ia ,  in force a t  the date of the subscription. Subsection 
5, of swtioii -1, chapter 190, Public Laws 1925. 

S o  expcllsc n a s  incurred, and no commission, compensation or re- 
rnuiieratioii n a s  paid or gixeri for, or in coni~ection with, the sale or 
disposition of the stock of plaintiff, a domestic corporation. The  sub- 
scriptioli n a s  made prior to the incorporation of plaintiff. On the facts 
shown by all the eridence, the transaction was exempt from the statute, 
by its express provisiom. See D n r l ~ a m  Citizens Hotel Corporation v. 
Ilrakeforcl, 196 N. C., 808, 145 S. E., 921, and Durham C'itizcns IIotel 
f ' ovpra t ion  v. Dennis, 195 N. C., 420, 142 S. E., 578. 

The amount paid by the plaintiff corporation to the Hockenbury 
Systeni, Incorporated, after its incorporation, was for services rendered 
to the Elizabeth City Hotel Committee, which alone, through its agents, 
solicited subscriptions to the capital stock of plaintiff. Neither the com- 
nlittcc nor its agents were paid commissiolls for soliciting subscriptions. 
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Thcre was 110 evidei~ce tending to show that the Hockenbury System, 
Incorporated, was paid any sum by the committee or by the plaintiff 
for  or in coniiectioli with the sale of shares of the capital stock of 
plaintiff corporation. The  judgment is affinned. 

N o  error. 

CORPORL4TION COBIJIISSION O F  NORTH CAROLINA ET AL., v. 
FRED P. LATHAM. 

(Filed 23 September, 1931.) 

Banks and Banking H a-Defendant held not liable for statutory assess- 
ment of bank stock under the facts of this case. 

Where the owner of shares of stock in a bank transfers some of his 
stock to his sons in trust for his grandchildren, the stock and the incre- 
ment therefrom to be held for their education, but there is nothing on the 
books of the bank to indicate for whom the trust was created, and the 
transfer is regularly made in good faith when the bank was solvent, Held: 
upon the bank becoming insolvent some two years after the transfer, the 
transferer is not liable for the statutory assessment agamst the stock. 
C. S., 219(a),  219(c). 

L 1 ~ ~ l ~ ~ ~  by plaintiffs from Gmdy, J., 21 May, 1931, at Chambers, 
Washington, N. C. F rom BEAUFORT. 

Civil action to recover of the defendant as ail alleged stockholder i11 
a State bank, now in liquidation, the full amount of his  statutory 
liability as such stockholder. 

The determinative facts, which properly appear of wcord, are as 
follolvs : 

"Defendant owlled 89 shares of the capital stock of the Bank of Bel- 
haven, and a t  the times hereinafter mentioned, was a member of the 
board of directors of said bank. 

"011 16 May, 1923, the defendant transferred on the books of the 
bank 20 shares of stock to J. R. Latham, trustee, and 20 shares to H. V. 
Latham, trustee, and said stock was issued to said transferl:es in regular 
order by the bank officials. There is nothing on the booklj of the bank 
to  indicate for whom tlie two trusts were created; but it is  alleged in 
the complaint, admitted in the answer, and found as a fact by the court, 
that  there was an  agreeilleilt between the defendant and said trustees, 
who were his  sons, that they were to hold said stock and ihe increment 
thereof, as an educatioilal fund for their minor children, the grand- 
chiltlren of the dejfendant. 

"Said minor c e s t u i  y u e  t m s t e n t  are without any estate, and no assess- 
ment can be levied and collected against them or any of them. The 
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Bank of Belhaven became insolvent on 16 hIarc11, 1927, ant1 was t akm 
orer by the Corporation Commission for liquiclatiori. 

"This action is brought for the purpose of collecting out of the dc- 
fendant tlie full amount of the par value of said stock, i t  being alleged 
that he is still the owner thereof; thcre is no allegation of fraud in the 
complaint, nor is it alleged that  the bank n a s  i~isolvent at the time 
of the transfer of said stock, which was a voluutary douation, and the 
court finds that  it was made in good faith, for the purposes above 
set out." 

From a judgment dismissing thr. action, the p l a i~~ t i f f s  appeal, a s s i p -  
ing error. 

IT'ard 6. Grimes for plaint i fs .  
-1lacLean 6. Rodman for defendanf .  

STACY, C. J. I t  was held in Trus t  C'o. a. Jenkins, 193 X. C., 761, 
133 S. E., 139, "that no person who appears upon the records of a bank 
as a stockliolder therein is relieved of personal liability under 3 C. S., 
.'19(a), hy virtue of the provisions of 3 C. S., 219(c),  unless the said 
rccorcl, or the stock certificate issued to him, shows that  he holds the 
said stock as trustee for a c ~ s f u i  (jup f r m t  named on the record or in the 
certificate." 

Under this holding and on tlie facdts appearing of rccord, it \voultl 
seem that  the present defendant ought not to be held indi~iclually re- 
spoiisible as a stockholder in the Bank of Belhavm under 3 C'. S., 
219(a),  for the amount assessable against the stock duly transferred hy 
him 16 May, 1923, in good faith, to J. R. Latham, trustee, and H. T. 
Latham, trustee. 

The decision in Ear / y ,  Recei~!er,  v. Ricltardson, 280 U. S., 496, citcti 
and reliecl upon by plaintiff's, is distinguishable by reasou of a different 
fact situation. 

Affirmed. 

STATE v. J O H N  ASTER RIVES. 

(Filed 23 September, 1931.) 

Criminal Law L a-Appeal in capital case will be dismissed when not 
prosecuted according to Rules, no error appearing on face of record. 

Where the defendant convicted of a capital offense gives notice of ap- 
peal, but nothing is done toward perfecting the same, the State's motion 
to docket and dismiss the appeal will be allowed, no error appearin:: 
upon the face of the record proper. 
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MOTION by t h e  S t a t e  to docket and  dismiss appeal.  

Attorney-General R7ummift and Assistant Attorney-G('i~cra1 ScauselI 
for the State. 

STACY, C.  J. A t  the  M a y  Term,  1931, C h a t h a m  Superior  Court ,  
t h e  defendant herein, J o h n  Aster R i ~ e s ,  mas t r ied upon a n  indictment 
charging h i m  wi th  the  murder  of one J o h n  Headen,  mhicll resulted i n  
a conviction and  sentence of death. H i s  confederate, Ben  Goldston, was  
tried a t  the prer ious J a n u a r y  T e r m  on  a separate  bill of indictment. 
S. v. Goldsfon, ante, 89. 

T h e  prisoner gave notice of appeal  to  the  Supreme C m r t ,  and  was 
allowed 60 days wi th in  which to make  out  and serve h i f ,  statement of 
case on appeal,  but  nothing h a s  bcen done towards perfecting t h e  appeal.  

A s  no e r ror  appears  on t h e  face of t h e  record proper, the nlotion to 
docket and  dismiss mus t  be allowed. S. v. Hayeslipps, 1119 N .  C., 636, 
155  S. E., 927;  Pruit t  v. Wood, 199 N. C., 788, 156 S. E., 126. 

Appeal  dismissed. 

CORPORATION COhlRlISSIOK O F  NORTH CAROLINA, BAKK O F  BEL- 
HAVEN AJD A. G. SMALL, LIQUIDATING AGEXT OF T IE BANK O F  
BELHAVEN, v. GEORGE L. WILKINSOK AND MI:TA SAVAGE 
WILKINSON. 

(Filed 23 September, 1931.) 

1. Bills a n d  Notes D &Liability of parties on note is Axed by Negotiable 
Instrument  Act a n d  different liability may not  be shown by parol. 

Since the enactment of the Negotiable Instruments Law, a person who 
places his name on a note otherwise than a s  maker, dra\ter,  or acceptor 
is deemed to be a n  endorser unless he clearly indicates his intention to be 
bound in some other capacity, C. S., 3044, and as  against the holder 
he may not show a different liability by parol, and the rule, theretofore 
existing, to the effect that the parties to a negotiable instrument may 
prove as  between themselves whether they hare afised their signatures 
as joint promisors, endorsers, guarantors, or accommodation endorsers, 
is changed. 

2. Bills and  Kotes D c-Endorsers hold relieved of liability under  facts 
of this  case by extension of t ime for  payment given maker. 

Where the maker of a negotiable instrument, with ~ccommodation 
cndorsers before delivery, negotiates the note to a bank and thereafter 
the bank becomes insolvent and is placed in the hands of the liquidating 
agent of the Corporation Commission, and the liquidatin: agent agrees 
with the maker after maturity for a n  estension of time for payment to 
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a definite date without retaining recourse upon the endorsers and without 
their consent, and there is a statement upon the face of the note that 
the "subscribeis" agree to remain bound notwithstanding any extension 
uf time given tlie maker for payment, Held: tlie word "subscribers" does 
i ~ o t  include the endorsers whose names appear upon the back of the in- 
strument, and the agreement made between the liquidating agent and tlie 
maker discharges them from liability, there being no waiver of their 
rights under the wording of the instrument or otherwise. C. S., 310%(6),  
3092. 

3. Signatures B a-Where s ta tu te  requires t h a t  par ty subscribe signa- 
t u r e  it m u s t  be  signed at t h e  end of t h e  writing. 

FVhere a statute requires that a writing be signed to bind a party to 
its terms i t  is not necessary that the signature appear a t  any particular 
place un the writing, but where the statute requires that the signature 
be subscribed it must be signed below and after the writing. 

1. Bills a n d  Notes D c-Endorsers no t  referred t o  therein a r e  no t  bound 
by agreement on  face of note  waiving r ights  upon extension of notc. 

I n  order to  bind the endorsers of' a negotiable instrument to a n  agree- 
ment appearing upon its face, that the parties should remain bound i11 
the event that an extension of time for payment be given the maker, it is 
uecessary that the agreement refer specifically to the endorsers or other- 
\vise clearly include them within its terms, and where the agreement is 
that the "subscribers" should remain bound it  is insufiicient to include 
the endorsers. This appeal does not present the question of the waiver 
by the endorsers of dishonor under Art. 8 of the Negotiable Instruments 
Act, or the effect of a n  indicated credit upon the instrument, it appearing 
that tlie agreement with the maker for a n  extension of time for payment 
\\as made more thau a Fear after the credit eqtered on the note. 

, L ~ ~ r a a ~  by plailitiffs f r o m  Stack, J., a t  M a r c h  Term, 1931, of BEAC- 
FORT. S o  error .  

O n  T December, 1926, J. E. Willrinson executetu and delivered to the  
Uauk  of B e l h a ~ e i i ,  the following promissory note : 

"$645.00. Belhaven, N. C., 7 December, 1926. 

Niue ty  (lays af ter  date  I promise to  p a y  to t h e  order of B a n k  of Bel- 
haven, Belhave~i ,  N. C., s ix  hundred forty-five dollars, negotiable and  
payable a t  said bank, with interest a f te r  m a t u r i t y  if unpaid a t  the  ra te  
of six per ceut per annum, payable semi-arinually fo r  value received, 
being f o r  moliey borrowed, and  t h e  subscribers agree to  continue and  
remain  b o u ~ i d  f o r  the  payment  of this  note a n d  al l  interest thereon, 
no twi ths ta l~d ing  a n y  extension of t h e  t ime  granted to t h e  principal,  and 
notwithstanding a n y  fa i lu re  or omission to protest this note fo r  lion- 

payment  o r  to g i ~ e  notice of nonpayment  o r  dishonor o r  protest or t o  
makc  presentment or demand f o r  payment, hereby waiving a n y  protest 



and ally and all notice of any extension of time, of nonpayment or of 
dishonor or protest in any form, or any presentment 01% demand for 
paymelit, or any other notice whatsoever. 

J. E. Wilkinson. (Seal.) 
No. 31751. Due  7 March." 

On the back of the note the defendants wrote their names before the 
note was delirered. There appears also an undated credit of $64.30. 
J. E. Wilkinson died on the afternoon of 7 March, 1929, and on 2 
July,  1930, the plaintiffs brought suit against the endorsers. 

The following verdict y a s  returned : 
1. I n  what aniount is J. E. Wilkinson or his estate indebted to the 

plaiiitiff? ,\nsmer: $580.70 with interest from 7 March, 1927. ( B y  
consent.) 

2. Did said J. E. Wilkinson place with the Bank of Belhaven as col- 
lateral for his note of $645.00, dated 7 December, 1926, the> stock certifi- 
cate of ten shares in the X. B. Josey Company? Answer: Yes. 

3. I f  so, are the plaintiffs entitled to have said stock condemned and 
sold aiid apply the proceeds thereof, or so much as may be necessary, 
to pay said note and interest? Answer : Yes. 

4. Did the defendants sign said note of $645.00 as endorsers ? An- 
swcr : Yes. 

5. I s  the plaiutiffs' cause of action against the defendal,t, Mrs. Meta 
S. Wilkinsoii, barred by the statute of limitations? Answc?r: Yes. 

6. I s  the plaintiffs' cause of action against George L. Wilkinson 
barred by the statute of limitations? Answer: Yes. 

7. 111 what amount, if any, is the defeiida~lt, Mrs. Meta 13. Wilkinso~i, 
indebted to the plaintiffs? Answer : Nothiug. 

8. I n  what amount, if any, is the defcndaiit, George I,. Wilkinson, 
indebted to the plaintiffs? Answer: Sothing.  

The judge instructed the jury to ailswer the second, third, fourth, 
fifth, and sixth issues "Yes," if they believed the evidence sy its greater 
wciglit, aiid to answer the seventh and eighth '(Nothing," if they believed 
the e ~ i d e n c e  by its greater weight. The  exceptions relate to these 
instructioiis. 

Judgment for the defendants, from vliicli plaintiffs appealed. 

ll'ard LC. Grimes  for plaintif fs.  
J l c L ~ a n  B R o d m a n  for defendants .  

h . i a r s ,  J. The note was due 7 March, 1917; the bank suspended pay- 
nient 9 February, 1927. At the latter date G. L. Wilkinson, after paying 
a ~ ~ o t l i w  note he owed the bank left on deposit $64.30, for which he was 
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g i ~ e l l  a certificate. The Corporation Commission appoiuted several 
successive liquidating agents, the plaintiff ,I. G. Small taking charge 
of the business 16 September, 1927. Sonlctime after this date Snlall 
and G. L. Wilkinson had an agreement whereby Wilkil~son surrtwderrd 
liis certificate and Small credited the note in suit with $64.30. 011 T 
February, 1929, J. E. Wilki~isor~,  niaker of the note, offered to deposit 
wit11 tlie bank, or its agent, ten shares of the preferred stock of S. B. 
Josey and C o m p a ~ ~ y ,  issued to his wife Meta Savage Wilkinson, as 
security for his  debt if he could "get as much time as he needed for the 
payment of the debt, not to run  beyond 31 December, 1929." H i s  offer 
n-as accepted and the time was extended-the debt "not to be forced 
prior to  31 December, 1929"-and the ten sliarcs of stock were turned 
o ler  to the bank or its representative in February or early in March, 
1929. Neither G. L. Wilkinson nor Xrs .  Meta Wilkinsoii n a s  present 
when this agreement was made or had any kno\\ledge of it. 

The argument was addressed to the consideration of two questiom: 
(1 )  Are the defendants discharged or relieved of liability by an  extew 
siou of the time of payment granted the maker of the note? (2 )  As to 
the endorsers, what is tlle legal effect of the alleged ( 'payrne~~t  by off- 
set" l 

J. E. Wilkinson signed the note under seal as maker, axid oil the 
reverse side Meta S .  Wilkii~soii, his wife, and George Wilkiilso~i, his 
brother, \$rote their respective nai~les before the iiote was delivered to the 
payee. Under the law ill effect prior to the adoption of tlle Negotitible 
Instruments Act the parties to a negotiable instrument a e r c  permitted 
to prove as betnecn theinselves whether they had afixed their signature> 
as joint promisors, as guarai~tors,  or as eudorsers; but untlcr the preselit 
statute any person ~ v h o  writes his 1i:m1e 011 such instrument otherwise 
than as maker, draner,  or acceptor is  deemed to be arl endorser, udess  
he clearly indicates his ir~telitioil to be bound in some other capacity. 
C. S., 3044; L i l l y  c .  Baker, 88 I\-. C., 121; Barden  1.. l l o ~ n t h a l ,  121 
S. C., 8; TT'renn v. C'ot fon ,111lls, 198  N. C., 89. 

The  tlefeiidants are acconlnlodation eidorsers. This is not tlciiied; 
but it is argued that according to the terms of the note the tlefe~iclants 
are  bound by the agrePrneiit of the liquidating agent a d  tlle prillcipal 
that the payment be extei~ded. In ordcr to b i rd  the endorsers tlvo tlliugs 
are essential to such an agreement: (1) waiver of the deferise that the 
time of payment has been extended; (2 )  mutual  assent to a definite time 
ulleli payment is to be made. I n  Il'renn 1 % .  C o f f o n  X i l l s ,  supra, waiver 
of notice of dishonor was shown, but not a determinable futurc time 
vhen  the claim n.as to be satisfied. I n  the present case tlie liquitlatil~g 
agent and the maker of the note, for value, without the assent of the 
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endorsers, extended the time of payment to 31 Decen~btlr, 1988. The  
bank did not reserre the right of recourse. I n  the abfence of other 
facts this would bar recovery by the plaintiffs. -111 e~dorse r ,  being 
secondarily liable, is discharged by any agreement binding upon the 
holder to extend the time of payment or to postpone the holder's right 
to enforce the instrument unless made with the endorser's consent, or 
unless the right of recourse against him is expressly reserved. C. S., 
3108; Edwards v. Ins. Co., 173 N. C., 614. After a persxi secondarily 
liable has been discharged by an extension of time his liability can be 
revived only by contract or by estoppel. Bank a. Vashor, 160 Pac.  
(Kan.) ,  208. The appellants contend, however, that  the tmdorsers have 
waived this defense-that the waiver is  embodied in the note itself and 
is binding upon all parties as provided in C. S., 3099. We l~eed not 
pause to ellquire whether the "waiver embodied in the instrument" i s  
merely a waiver of notice of dishonor under A r t i c l ~  8 of ] h e  Segotiable 
Instruments Law, because though the agreement named in C. S., 3102(6) 
must be binding, it may be express or implied, verbal or writtell. Rank 
1 % .  Farmers ~l.lut. Exchange, 92 S.  E. (Va. ) ,  918. 

The appellants say that the language of the note establislics n written 
agreement binding upon the defendants: (',\lid the subsclibers agree to 
continue and remain bound," etc. The  significance of tlie nortl "sub- 
scribe," wheli used in written instruments, must often be sought ill the 
context and attendant circumstances. T o  subscribe means literally to 
write underneath, as one's name: sub, under;  striber~, to write; or, to 
write below a documentary statement. Webster's Xew Intcwlatioi~al 
Dictionary; New Standard Dictionary of the Ellglish Lznguage. Cir- 
cumstances may call for a different interpretatioi~, as in case of a sub- 
scription for stock in a corporation or the attestatioli of will? and thr  
execution of deeds under our statutes. Pridgen v. Prids'en, 33 S. C., 
259; Decereus v. JfcNahon, 108 N. C., 134; Hawley c. r p t o n ,  102 
U. S., 314, 26 L. Ed., 179. I n  its popular mcaniug the ~ o r d  is usually 
limited to a signature at the end of a printed or w r i t t w  i ~ ~ s t r u n ~ e l i t .  
,James 7.. Patten, 55 A. D. ( N .  Y.), 376; . l f for~ley-Ge~~e~~al  1. .  ( ' l a d ,  
59 At. (R.  I . ) ,  395; T17ild C'at Branell v. Ball, 43 Ind. ,  213. 

This Court has approved the definition with respect to he interpreta- 
tion of statutes, noting a distinction between statutes r e c u i i h g  imtru-  
nlents to be signed and those requiring them to be subscribed. I n  
reference to the first class i t  is not necessary that  the name appew 011 

any particular part  of the writing, but as to the secoud class the name 
must be a t  the end of the instrument. Richards a. Lumber C'o., 158 
K. C., 54;  Boger I ! .  Lumber Co., 165 K. C., 557; Burriss v. Sfarr, ibid., 
657; Peace v. Edwards, 170 N .  C., 64;  S. v.  Abernefky, 190 S. C., 768. 



N. @.I FALL TERM,  1931. 349 

I t  has been held elsewhere that  a waiver i11 the body of a note by a 
drawer, who of course was the maker, applied only to the drawer ant1 
not to an  endorser; also that  the words "we promise to pay" similarly 
placed in a note which was signed by only olie maker do riot include per- 
sons who signed their names as endorsers on the back of the note. Ban i  
v.  Behrens X f g . ,  Go., 198 N. W .  (N. D.), 467; VVilliams v .  ,Silvrsfein. 
decided 30 July,  1931, by the Supreme Court of California. 

We hare  examilied a number of cases which are frequently cited ill 
support of the proposition that  a waiver of notice of dishoilor (Art. 8, 
Neg. Ins. Law) is effectual against an endorser; but in t h ~  following 
cases tlie notes sued on contained words descriptive of endorsw-such, 
for example, as  "subscribers and endorsers," "drawers and endorsers," 
"sureties, endorsers, and guarantors," or "makers, sureties, and endors- 
ers": Bank e. Johnston, 169 N. C., 526; Gillam a. lt'alker, 189 N .  C., 
189; X r I n f u r f f  v. Cahagan, 193 N .  C., 147; K a f t  Finance 6'0. 1 % .  L e l ~ y ,  
241 Ill.  App., 576; Owensboro Saczngs Bank & Ti-ust Company's RP- 
C P L I ' P T  1'. l laynes ,  136 S .  W .  (Ky.) ,  1004; Corley v. French, 294 S .  W. 
(Teiiii.), 513; Blucher v. Bubanks,  5 S .  W .  (2nd) Tex., 972; J J o o v ~  1 ' .  

~ ~ ~ c C o r m i c k ,  54 N.  W.  (Wis.), 505; Bank T .  Sigsfad,  65 N. TIT. ( I a . ) ,  
407; Bank 1%. lVilX,a, 71 N. W .  ( I a . ) ,  200; JT'ooduard v .  Lowry,  74 
Ga., 148; Sohn P .  X o ~ f o n ,  92 Ind., 170; Xorrison c. Granfz ,  141 S .  E .  
(W. Va.), 394. 

Whether in riew of section 3092 the nord  "subscribers" in the 11ote 
before us could, in any ereut, be col~strued to iiiclude an endorser, we 
are  not required to decide. We are dealing, not with notice of dishonor 
under .lrticle 8, but with ail alleged agreement to extend tlie time of 
payment as prorided in section 3102; and our opinion is that the word 
"subscribers" cannot reasonably be interpreted as extending to the ell- 
dorsers of the iiote. The endorsers, therefore, n e r r  not parties to the 
agreemelit by which the bank extended the time of payment for tlic 
benefit of the principal and in consequence are discharged by the express 
terms of section 3102. 

The result is that  inquiry as to the legal effect of the agreed credit of 
$64.30 is unnecessary. Granting, without deciding, that  the payment 
was voluiitary and that the liability of tlie endorsers was thereby coil- 
tinued for tlie time, \+e rnust renieriibcr that  the agreement for an ex- 
tension of paynie~it was made more than a year after the credit n a s  
entered on the note. This is distinctly prored by the eriderice introduretl 
by the plaintiffs and the agreement prevents recovery although the 
action would not otherwise ha re  been barred by the statute of limita- 
tions. Fo r  this reason error, if any, in the il~structiolis relating to tlie 
fifth and sixth issues was ]lot prejudicial. 

Ko error. 
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(Filed 23 September, 1931.) 

1. Appeal and Error F +Exception to judgment as signed is without 
merit where verdict supports judgment. 

An exception only to the judgment signed is without merit on appeal 
\vlien the verdict supports the judgment. 

2. Appeal and Error F c-Assignments of error must be supported by 
exceptions duly entered. 

Under the requirements of Rule 19 of Practice in the Supreme Court 
only exceptive assignments of error properly appearing of record are 
considered, and where no assignments of error appear in the statemei~t 
of tlie case on appeal, but only purported assignments a re  added, after 
tlie case has been filed in the Supreme Court, alleging errors appearing 
on the face of the statement of case on appeal, the case will be dismissed 
for no~lcompliance with the rule. 

3. Appeal and Error E c-Where record does not comply with Rules of 
Court the appeal will be dismissed. 

Where no summons appears in the record in the case on appeal and 
there is nothing to show that the term of court was re,:ularlg held or 
that the cause was properlg constituted in court the case mill be dis- 
luissed under Rule 19. 

A i r ~ ~ a ~  by clefelidants f r o m  S inc la i r ,  J., a t  F e b r u a r y  T e r m ,  1931, of 
J o ~ s s ~ o n - .  

Civil actioii to  recover on a promissory iiotc, tried upon the follo~i-ilig 
issue : 

"111 what  amouiit, if ally, a r e  the defendants indebted to the plaintiffs? 
h s w e r  : $600.98 wi th  interest." 

Jutlgnleiit oil t h e  verdict fo r  plaintiffs, f r o m  which the defeiidaiits 
appeal.  

G. A.  X u r t i n  for p l a i n t i f s .  
E .  J .  lI'ellons for defendants .  

STALY, C. J. T h e  following appears  i11 the agreed s tatement  of case 
oil appea l :  "The defendants' only exception is  t o  the  order  of t h e  court  
strilriiig out t h e  f u r t h e r  defense of the  defendants a n  1 directing a 
verdict." 

A l t  the close of the case i t  is  s ta ted :  ' (The only exception was to  the  
judgment a s  signed." This ,  of course, i s  without merit ,  as the rerdict  
supports  t h e  judgmeiit. 

N o  assignments of error  accompanied the  case as  certified by t h e  
clerk of tlie Super ior  Court ,  but cer tain purported assignments of e r ror  
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hare  been added since the case was filed here, one of which is to an 
alleged "error appearing oil the face of the statenlorit of case on appeal." 
Only excepti~-e assignriiciits of error are considered oil appeal. Rule 19. 
Rules of Practice, 200 K. C., 834; IZawls P .  L u p t o n ,  193 PI'. P., 128. 
137 S. E., 175. 

Furthermore, the transcript is imperfect, ill that, no suinrriorls ap- 
pears in the record and there is nothirig to show that the term of court 
was regularly held or that  the cause x a s  properly constituted in court. 
J o n e s  v. H o g g a r d ,  107 N. C., 349, 12 S. E. ,  286. Ill this state of thc. 
record, the appeal must be disniissod for failure to comply with thc 
rules. H o b b s  z3. Cashu-e l l ,  158 N .  C., 597, 74 S. E., 23;  P r u l f t  r .  TT'ootl, 
199 S. C., 788, 156 S. E., 126. 

Appeal dismissed. 

EASTERN COTTON OIL CORIPANP v. S. E. POWELL. J A M E S  E. W I L S O S ,  
ISTERPLEADER; NAGGIE LEE, IKTERPLEBDER, ASD M A R T  M A R T I K ,  
IKTERPLEADER. 

(Filed 23 September, 1931.) 

Agriculture D &Crop lien under C. S., 2480, is superior to prior re&- 
tered chattel mortgage on crops for antecedent debt. 
h statutory agricultural lien for supplies and adrancemcnts durinz the 

current crop year, conforming to the requirements of the statute both as 
to contest and registration, is superior to a prior registered chattel 
mortgage given to secure an antecedent debt, the chattel mortgage not 
beins in the required Sorm to constitute a crop lien for supplies as con- 
ternl~lated by statute. C. s.,  2480. 

APPEAL by James E. Wilson, interpleader, froin S i n r l a i r ,  .J.. at April 
Term, 1931, of JOHNSTOX. Alffirmed. 

L e o n  G. S f e r e n s  a n d  E.  J .  W e l l o n s  for p l a i n f z f f .  
J a m e s  R a y n o r  u n d  TT'znfield 11. I i y o n  for J a m e s  E.  Tl'ilson, i n f e r -  

pleader.  

PER CURIAJI. The  question irivolred: I s  a chattel mortgage upon 
crops to secure ail antecedent debt that is liot in the required form to 
constitute a crop lien for supplies as contcmplatrcl by the statute, C. S., 
2480, sufficient to enable it to take precedence eyer a subsequently re- 
corded agricultural lien for supplies i n  the form required by the statute? 
R e  think not. 

C. S., 2480: "If any persoii makes any advance either in money or 
supplies to any persoii  rho is engaged in or about to engage in the 
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cultivation of the soil, the person making the advances is8 entitled to a 
lien on the crops made within one year from the date of -he agreement 
in writing herein required upon the land in the cu l t i va t io~~  of which the 
advance has been expended, in preference to  all other liens, except the 
laborer's and landlord's liens, to  the extent of such advances. Before any 
advance is made an agreement in writing for the advance shall be 
entered into, specifying the amount to be advanced or fixing a limit 
beyond which the advance, if made from time to time during the year, 
shall not go;  and this agreement shall be registered in the office of the 
register of the county where the person advanced resides; provided, that  
the lien shall continue to be good and effective as to any crop or crops 
which may be harvested after the end of the said year.' 

Although under this section the lien of a landlord for rent and ad- 
vances is superior to that  of a third party making advances to the 
tenant, yet such priority exists only for rent accruing or advances made 
during the year i n  which the crops are grown, and not for a balance 
due for an  antecedent year. Ballard d Co. v. Johnson,  114 N .  C., 141. 

An agricultural lien duly executed and registered takes precedence 
over a mortgage of prior date and registration upon the "1:rops" therein 
subjected to the extent of the advances made. W o o t e n  v. Hil l ,  98 N .  C., 
48;  Killebrew v. Hines,  104 N .  C., 194. W i l l i a m s  v. Dazis ,  183 K. C., 
90;  Pollins v. Bass, 198 N .  C., 99;  W h i t e  v. Riddle,  198 N .  C., 511; 
see Public Laws of 1931, ch. 173. Fo r  the reasons given, the judgment 
of the court below is  

B. F. ROWERS r-. R .  R .  REATTT. 

(Filed 23 September, 1931.) 

Appeal and Error J +Directed verdict on one issue, if error, held 
harmless in view of answers to other issues. 

Where the verdict estab'lishes the fact that the intervener has a written 
registered chattel mortgage on the defendant's property and that the debt 
secured thereby is greater than the value of the property, a directed 
verdict on a subsequent issue against the plaintiff claiming a verbal 
mortgage on the same property, if error, is harmless. 

Chattel Mortgages B a-Registered chattel mortgage held valid a a  
against attachment and claim and delivery. 

The validity of the intervenrr's mortgage, duly executed and registered, 
as against the plaintiffs' subsequent attachment of the pr>perty and pro- 
ceedings in claim and delivery is upheld upon authority of Hornthal v. 
Ruru'ell, 109 N. C . ,  10. 
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APPEAL by plaintiffs from Stack. J., at March-April Term, 1931, of 
BEAUFORT. 

Separate actions by B. F. Bowers and Bayview Company, creditors 
of R. R. Beatty, to recover on their respective claims, the one invoking 
the aid of attachment on a merry-go-round and swing, the other the 
ancillary proceeding in claim and delivery, consolidated by consent for 
trial, and, in the consolidated action, one Geo. A. Wilson intervened and 
set up claim to the property attached and seized, by virtue of a prior 
chattel mortgage executed and registered in Chesterfield County, S. C., 
and also registered in Beaufort County, N. C. 

The jury returned the following verdict : 
"1. I n  what amount, if any, is the defendant indebted to the plaintiff, 

Bayview Company? Answer : $250.00 (by consent). 
"2. I n  what amount, if any, is the defendant indebted to the plaintiff, 

B. F. Bowers ! Answer: $561.45 (by consent), with interest from 1 
July, 1931. 

"3. Has the intervener, Geo. A. Wilson, a chattel mortgage on the 
merry-go-round in question, as alleged in the interplea? Answer: Yes. 

"4. I f  so, what amount is still owing said Geo. A. Wilson on his 
chattel mortgage? Answer: $1,700.00 and interest. 

"5. Has the plaintiff, Bayview Company, a verbal mortgage on the 
merry-go-round and swing, as alleged in the complaint ? Answer: No. 

"6. Has the plaintiff, B. F. Bowers, a verbal mortgage on the merry- 
go-round and swing, as alleged in the complaint? Answer: No. 

"7. I s  the defendant, R. R. Beatty, a nonresident of the State of 
Xorth Carolina, and was he such on 30 July, 1930'2 Answer: KO. 

"8. What was the value of the merry-go-round on 15 July, 1930. 
Answer: $900.00 (by consent)." 

Judgment on the verdict, from which the plaintiffs appeal, assigning 
errors. 

HacLean & Rodman for plaintijyls. 
8. M. Blount for intervener. 
lVo counsel appearing for defendant. 

PER CURIAM. Conceding, without deciding, that, under authority of 
Odum v. Clark, 146 N. C., 544, 60 S. E., 513, and the evidence appear- 
ing of record, the court erroneously directed an answer to the fifth issue, 
nevertheless, unless there were error also in respect to the third or 
fourth issue, which has not been made to appear, a new trial would avail 
the plaintiffs nothing. 
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The validity of the intervener's mortgage, duly executed and registered 
ill Chesterfield County, S. C., and also registered in  Beaufort County, 
N. C., is supported by what is said in a o r n f h a l  v. Burwdl, 109 PI'. C'., 
10, 13  S. E., 721, and 5 R. C. L., 399. 

No error. 

J. B. COLT COMPANY v. J. F. MARTIN AND HIS WIFE, COTTIE MARTIN. 

(Filed 23 September, 1931.) 

Judgments K &Upon motion to set aside judgment under C. S., 600, 
judgment upon facts found that neglect was excusable was not error. 

In this case held: upon the facts found by the Superior Court jcdge 
on appeal from the clerk upon a motion to set aside a judgment for 
suryrisc and excusable neglect under C. S., 600, judgment that the neglect 
of tlie defendant was excusable is not error. 

STACY, C. J., dissenting, 

APPEAL by plaintiff from N o o ~ e ,  Spec ia l  J u d g e ,  at  J u n ?  Term, 1931, 
of MARTIN. Affirmed. 

This is  an  action to recover 011 notes executed by defendants, and 
payable to plaintiff. The  action was begun on 2 January ,  1931. The 
summons and verified complaint were duly served on defendants on 5 
January,  1931. 

Neither of the defendants appeared and demurred to or answered the 
complaint within thir ty days after the service of the summons. On 2 
l la rch ,  1931, 011 motion of plaintiff, judgment by default final was 
rendered by the clerk of the Superior Court of Martin County. On 10 
March, 1031, defel~dants having leariiod that judgment had been reu- 
dered against them in this action, caused notice to be $:erred on the 
attorney of record for plaintiff of their motion that  the julgment be set 
aside and vacated ulider C. S., 600. This  motion was h e a d ,  and on 11 
May, 1931, the clerk, having found that the neglect of defmdants to file 
an answer to the complaint \vas excusable and that  deferdants ha re  a 
nleritorious defense to tho cause of action alleged in the complaint, 
rendered judgment, setting aside and vacating the judgment by default 
final. F rom this judgment, plaintiff appealed to the  judge of the 
Superior Court of Martin County. 

At  the hearing of the appeal, the judge heard and cmsidered the 
evidence, and approved the findings of fact set out in the judgment of 
tlie clerk. On these facts, judgnlent was rendered, affirming the judg- 
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nlent of the clerk, and setting aside and vacating the judgment by 
default final. From this judgment, plaintiff appealed to the Supreme 
Court. 

J .  IY. Bailey for plain t i f .  
A. R. Dunning f o r  defendanfs. 

PER C L R I A ~ I .  The only assignment of error in plaintiff's appeal to 
this Court is founded on its exception to the judgment rendered by 
Judge Moore. There is no error in this judgment. I t  is supported by 
the findings of fact set out therein. 

The  neglect of the defendants to appear and file an answer to the 
complaint within thirty days after service of the summons, as required 
by statute, C. S., 509, is  admitted; the only question involved in defend- 
ants' motion is whether such neglect was excusable within the meaning 
of C. S., 600. 

As said by Snzifh, C'. J., in Xebane c. Xebane, 80 N. C., 34, i t  is 
difficult to deduce from the decisions of this Court any distinct prac- 
tical principle, or to run  a well-defined line separating those neglects 
that  are, from those that  a re  not excusable, in the sense of the statute, 
and herlee the facts relied on must be ranged on one or the other side 
of the line in each case. I n  this case, there was no error in the con- 
clusions of tlle judge, from t h ~  facts found by him, that  tlle neglect of 
defendants is excusable. The judgment is  therefore 

Affirmed. 

STACY, C. J., ilissentilig. 

A S S h  B. EEKDER V. ,4AIERICAN TELEPHONE AND TELEGRAPH COM- 
PANY O F  NORTH CAROLINA. 

(Filed 23 September, 1931.) 

Easements B +Purchaser lakes land subject to prior registered grant 
of right-of-way thereover. 

A registered grant of a r ight-of-~~ay to a telephone company for its 
transmission lines for a sufficient consideration passes the title as against 
a later registered conveyance of the land to another, and, the allegations 
of the one acquiring the land under the later registered conveyance not 
being sufficient to establish fraud, his action against the telephone com- 
pang is properly dismissed. 
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APPEAL by plaintiff from Cranmer, J., at May Term, 1931, of 
WARREN. Affirmed. 

The judgment of the court below is as follows: "This cause coming 
on to be heard at the May Term of Warren County Superior Court, 
and a jury having been empanelled, and it appearing to the court that 
a grant for a right-of-way, or an easement, over the lands described 
in the complaint from J. H. Bender, the then owner of the land, having 
been registered in the office of the register of deeds of Warren County 
on 8 August, 1927, and thereafter, to wit, on 10 August, 1927, a deed 
from the said J. H. Bender to Mrs. Anna B. Bender, the instant plain- 
tiff, his wife, was registered in the office of the register of deeds of 
Warren County. The court being of the opinion that in the situation 
the plaintiff cannot recover. I t  is ordered, adjudged and decreed that 
the action be, and the same is hereby dismissed, and that the plaintiff 
be taxed with the costs." 

The plaintiff excepted and assigned errors for "That the complaint 
stated a good cause of action against defendant both in respect of the 
fraud and the trespass alleged therein, and that there was no admission 
or finding of fact which the judgment." 

Pittman, Bridgers & Hicks for plainfiff. 
Julius Banzet for defendant. 

PER CURIAM. The court held : "It appearing to the cour; that a grant 
for a right of way, or an easement, over the lands described in the com- 
plaint from J. H. Bender, the then owner of the land, having been 
registered in the office of the register of deeds of Warren County on 8 
August, 1927, and thereafter, to wit, on 10 August, 1927, a deed from 
the said J. H. Bender to Mrs. Anna B. Bender, the instant plaintiff, 
his wife, was registered in the office of the register of deeds of Warren 
County. The court being of the opinion that in the situation the plain- 
tiff cannot recover," adjudged that the action be dismissed. 

We think the judgment of the court below correct. 
I n  Bank v. Smith, 186 K. C., at p. 641, it is said: "Where the regis- 

tration of an instrument is required, no notice to purchaser, however 
full and formal, will supply the place of registration. 'No deed of trust 
or mortgage for real and personal estate shall be ralid at law to pass 
any property as against creditors or purchasers for a valuade considera- 
tion from the donor, bargainor or mortgagor, but from t h ?  registration 
of such deed of trust or mortgage in the county where the land lies,' etc. 
C. S., 3311. See Door Co. v. Joyner, 182 N. C., 521; Fertilizer Co. v. 
Lane, 173 N. C., 184; Tremaine v. Williams, 144 N .  C., I16 and cases 
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cited." Baton v. Doub, 190 N. C., a t  p. 1 9 ;  Lanier v. Lumber Co., 
1 7 7  N .  C., 200; Il'hrellceld v. Land Co., 198 N. C'., 186. C. S., 3309. 

T h e  a l l e g a t i o ~ ~ s  of fact,  111ade by plai l~t i f f  a r e  not sufficient to  con- 
s t i tute  f raud .  T h e  description in t h e  conveyance of the right-of-way, 

a n  easement ill land, is sufficieiitly definite and  certain. 
I n  law there was no inadequacy of consideration. Bunk v. .JlacLowll, 

195 N .  C., 741. The judgment  below is  

M i r m e d .  

STATE v. RODMAN COX AND ELAIEIt WHITLEY. 

(Filed 30 September, 1931.) 

1. Criminal Law I c-In this case held: evidence was competent and 
objection that it unduly excited sympathy of jury is not sustained. 

I n  a prosecution ior robbery it is competeut fur the prosecuting witness 
to testify that  the money stolen from her had beeu saved by her over a 
loug period of Sears and had beeu accumulated by hard work and 
thrlft, the testimony being competent as  tending to explain why the 
prosecutrix had so large a sum on her person and as  aEecting her credi- 
bility as  a witness, aud au  objection to the admission of such evidence 
on the ground that it  tended tu unduly enlist the sympathy of the jury 
cannot be sustained, the State having the right to introduce all competent 
aud material evideuce tendiug to corivict, and there k i n g  nothing to shou 
that there was ally appeal made to the jury based upon sympathy for 
the prosecutrix. 

2. Criminal Lam G l+Adniission of testimoily as to foot prints held not 
error in this c w e .  

Where a witness testifies that he measured foot prints a t  the sceue of 
the crime soon after its comulission, and testifies in detail a s  to the 
measuremeuts taken by him a t  the time, and testifies that the measure- 
ments of one of the tracks checked with the measurements of the shoes 
of oiie of the defeudants, and iurther testifies as  to the measurements 
of the defendant's shoes, the measurements being identical, Held:  error, 
if any, in the admission of the testimony that the measurements checked 
with the measurements of the defendant's shoe was harmless in view 
of the detailed testimony of the measurements of the tracks and shoes of 
the defendant. 

5. Robbery B d-Evidence held sufflrient to over~wle nonsuit in prosecu- 
tion for robbery. 

Evidence in this case is held suflicient to show that both defendants 
were guilty of robbery as  charged in the bill of indictment, and the 
defeudants' motions as  of nonsuit mere properly overruled. 
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4. Criminal Law I 1-In this case held: failure to instruct jury that de- 
fendants might be convicted of lesser degree of crime was not error. 

Where all the evidence in a criminal prosecution tends to show that the 
crime was committed as alleged in the bill of indictment, and there is 
no evidence tending to show the commission of a crime 3f  less degree, 
it is not error for the trial court to refuse to instruct the jury that they 
might find the defendants guilty of a lesser degree of the crime charged. 
C .  S., 4640. 

APPEAL by defendants from Frizzelle, J., at April T t rm,  1931, of 
PITT. NO error. 

The defeiidants were tried on an indictment as follows: 

"State of Kortll Carolina-Yitt County. 

Superior Court, .lpril T'errii, 1931. 

The g r a d  jurors for the State, upon their oaths, present: 
That  Rodman Cox and Elmer Whitley, late of the coln ty  of Pi t t ,  

011 2G December, 1930, with force and arms, at and in the county afore- 
said, unlavfully, wilfully and feloniously did, in the common and public 
highway of the State, in and upon one Mrs. G. H. Ballard, make an 
assault, and her, the said Mrs. G. H. Ballard, in bodily fear and danger 
of her life, in the highway aforesaid, then and there feloniously did 
put, and four thousand two hundred fifty dollars ($4,250) in lawful 
money of the United States of America of the goods and chattels of the 
said Mrs. G. H. Ballard from the perPo11 and agaiust the will of the 
said Mrs. G. H. Ballnrd, in the highway aforesaid, t h w  mid there 
feloiliously anti riolently did take, steal and carry away, contrary 
to the forin of the statute ill such cases made and provided, and against 
the peace and dignity of the State." 

.\t the tr ial  each defeiidaut entered a plca of not guilty and relied 
upon an alibi as his defense. The  jury returned a rerdict of guilty as to 
both defendants. 

From the judgment that  each clefcudant be confined in the State's 
prison for a term of not less than sercri or more t h a ~ i  nine years, both 
defendants appealed to the Supreme Court. 

L4tto~ney-General Brummif t  and Assistant Attorney-Ger~eral Seau~ell 
for the Sfate .  

Harding LP' Lee and Gaylord LP' Harrell for defendants. 

Cosn-on, J. At the trial of this action, the prosecutrix, Mrs. G. H. 
Ballard, as a witness for the State, testified that  a t  about nine o'clock 
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011 thr  night of 26 December, 1930, while she as \valking alone o ~ r  a 
public street in the town of Greenvillc, returniug to her home from 
rliurcli, slw was suddei~ly and ~ io l en t ly  assaulted by t ~ o  men, who 
robbetl 11cr of her purse mid its co~ltcnts. She  had in her p u r ~ e ,  a t  the 
tinw she \ \as :~ssaultotl, 111ore t l ~ a ~ l  forty-tno hu~~t i re t l  autl fifty dollars. 
This iiiouey, which was the property of the witness, and which she had 
for niaily yt3ars carried ill her purscl, \ \as taken from licr by the t \ \o  
meu u h o  assaultctl her. ,\fter they had robbed her of her purse and its 
c o u t e ~ ~ t s  the t n o  meti ran anay.  The witness itleutified tlie defendant, 
E11nrr TTliitlcy, as  one of the men \ ~ h o  assaulted and robbed her. Slie 
trstificd tliat she had seen tlie defcntlal~t, Rodma11 Cox, at the c.l~urcli, 
a sllort time bc4'orci the clozc of tlie scwices. Hc did not come into tlie 
cliurcli, but t l i ~  15 itness saw liim s t a ~ ~ d i l ~ g  011 tlie outside, looking through 
tlie \\ illdon at 11cr. Slie did not ideutlfy this defcl~dant as o w  of the 
men who assaulted a i d  robbed her. 

011 her tlirect esamiuatio~i by the solwitor for the State, tlic \\itues\ 
I\ as aslred tlie following question : 

"Q. Mrs. Eallard, you hare  already stated :~pproairnately 11on r11uc.11 
mouey you had ill tlie purse; lion, please, state to the court and jury 
how long you l i a ~ e  hat1 that ~noncg,  and hon long you h a \ e  been ac- 
cumulating it." 

The  n itness rq)licd : 
'(A. Well, the first nickel I e \ c r  ciir~~ccl in 111y life was ill there, a ~ ~ d  

elcry houest dollar mid elery lioncut penny that coultl possibly be inacle 
fro111 the tiiric 1 cainc into the norld u l~ t i l  the 11ig1it of 26 December, n as 
in there. 1 n a s  raised on a farm and came up hard. Tlic first nickel 
1 e \e r  got, ,I n1:1n caiiie there ant1 ga l e  it to me. My papa told nic to 
give i t  back, and I gaT e it back to the 111~11. When papa 1i:d gonc I said 
to the man, 'Papa lias gone; g i \ e  me lily nickel back.' 1 worlretl uutil 
I went off to school. I went off to school, and every nii~lute was study, 
so t h t ~ t  I could some (lily h x ~ e  11101iey. Whrii 1 came out of s~liool  
I started to teach. 1 sa\ etl c\ cry dollar 1 matlc for tlirce years cscept 
nha t  I paid for board. Wlmt llttle 1 wore came off the farm. I woultl 
go honic aud hoe cur11 tluril~g r acatio~i. A t  the e~itl of tl1rc3e >ears, I 
nent  to ,ltlanta, Ch., aud opened up a business there. I had a good 
busin~sq, and all tlir business prol~le bought thew ofice supp1ic.s from 
me. I ruatle money and sal etl eT ery dollar I could ~nakc,  except n hat 1 
ipt111t for board. I married X r .  Ballard. Since I married him I 1121 e 
s a ~ e t l  every po~niy  I could make, even picking up blocks of wood a11t1 
carrying them to sell." 

111 apt time, defendants objected to the foregoing question and all- 
su r r .  Thcir ohjrctions were o\crrulcd, ant1 defendants escepted. 
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On their appeal to this Court, defendants contend that it was error 
to admit the answer to the question as evidence, for  that  i t  created in 
the minds of the jurors sympathy for the prosecutrix, which unduly 
influenced the jurors against the defendants. This contention cannot be 
sustained. 

The  evidence, together with other evidence to which there was no 
objection, was relevant and material, and therefore competent, as tending 
to show why the prosecutrix had in her purse so large a sum of money 
as she had testified, and also as affecting her credibility as a witness. 
There is nothing in the record which shows that  any a p p ~ a l  mas made 
to the jury based upon sympathy for the prosecutrix, or that the jury 
was influenced in returniiig their verdict by such sympathy. T h e  State 
could not be deprived of the benefit of evidence which was relevant and 
niatcrial because it might also have a tendency to prejudice the defend- 
n l~ t s  in the eyes of the jury. 22 C. J., 193. 

G. H .  Ballard, husband of the prosecutrix, testified as a witness for 
the State. Soon after his wife cried out that she had been assaulted and 
robbed, this witness went to the place where she said that  the assault 
a d  robbery occurred. H e  there found the tracks of two men, and a 
wonian. I I e  measured, with care, the tracks of the two niell and testified 
in detail as to the measurements of each track. After the defendant 
Elmer Whitley was arrested, the witness measured his shoe. H e  testified 
over the objection of tlie defendants that tlie measurements of Whitlcy's 
shoe "exactly checked with those of the larger track." H e  further testi- 
fied ill detail as  to the measurements made by him of Whitley's shoe. 
These measuremeiits were identical. Defendants' objections were properly 
overruled. I f  there was error in overruling the objection to the state- 
meut of the witness that  the measurements of Whitley's shoe exactly 
chrclred with those of the larger track, the error was harriless, in view 
of tlie subsequent testimony of the witness, as to the measurements made 
by him of the shoe. Of course, i t  was for the jury to determine from the 
evidence whether or not the measurements of Whitley's shoe exactly 
checkd  with those of the track a t  the place where the robbery was 
committed. 

Defendants' assignment of error based on their exception to the re- 
fusal of the court to allow their motion for judgment as of nonsuit, 
under the provisions of C. S., 4643, cannot be sustained. I t  is  needless 
to set out a t  length the evidence tending to show not clnly that  the 
prosecutrix was assaulted and robbed, as the State contended, but also 
that the defendants are the men who committed the crime. The evi- 
clonce for the State, while contradicted by that  offered by the defendants 
in snpport of their defense of an  alibi, was properly subnit ted to the 
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jury. This  evidence, if believed by the jury, was sufficient to show that  
not only the defendant Whitley but also the defendant Cox was present 
and participated in the robbery of the prosecutrix. 

Upon all the eridence in this case there was no error, as contended 
by defendants oil their appeal to this Court, in the failure of the trial 
court to instruct the jury that  under the indictment on which defend- 
ants were tried, the jury might convict the defendants of a crime of less 
degree than that  charged in the indictment. 

C. S., 4640, does not confer upon a jury in the tr ial  of a crirniiial 
action the power arbitrarily to disregard the uncontradicted evidence 
tending to show that the crime charged in the  indictment was committed 
as allegccl therein arid in the absence of evidence to sustain such coil- 
riction, to colirict the defendant of a crime of less degree. The  statute 
is not applicable, where, as in the instant case, all the evidence for the 
State, uncontradicted by any evidence for the defendant, if believed by 
the jury, shows that  the crime charged in the indictment was coni- 
niitted as alleged therein. I n  the instant case there was no evidence - 
tending to support a contelltion that  the defendants, if not guilty of 
the c r i n ~ e  charged in the indictment, were guilty of a crime of less de- 
gree. N o  contention to this effect was made by the defendants or by 
either of them, a t  the trial. Neither defendant requested the court 
to instruct the jury that  under the provisions of C. S., 4640, they could 
convict the defendants or either of them of a crime of less degree than - 
that  charged in the indictment, if they failed to find beyond a reason- 
able doubt that  the defendants or either of them was guilty as charged 
in the indictment. 

Where all the e~ idence  a t  the tr ial  of a criminal action, if beliered 
by the jury, tends to show that  the crime charged in the indictment was 
committed as alleged therein, and there is  no evidence tending to show 
the commissio~i of a crime of less degree, it is not error for the court 
to fail to instruct the jury that  they may acquit the defendant of the 
crime charged in the indictment and convict him of a crime of less 
degree. See 8. 2'. Ratelift ,  199 14'. C., 9, 153 S. E., 605, where the 
statute, C. S., 4640, is  construed and applied. 

As neither of the assignments of error on this appeal, based oil excep- 
tions taken in the trial, and appearing in the case on appeal, can be 
sustained, the judgment is affirmed. 

Ko error. 
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JOHNSON 2). INSURANCE Co. 

LEONARD JOHNSON v. B T N A  INSURANCE COMPANY O F  
HARTFORD, CONKECTICUT. 

(Filed 30 September, 1931.) 

1. I n ~ u r a n r e  J a-Provisions for  forfeiture i n  s tandard s latutory policy 
of fire insurance a r e  valid and  binding. 

Where a standard, statutory fire insurance policy prc'vides that the 
policy should be void if the insured procures other conte.mporaneous in- 
surance on the same property during the term covered, un'ess the insurer 
agrees thereto and a w i t i n g  to that eEect is attached to the policy con- 
tract, the provision is valid and binding, C. s., 6437. 

2. Same-Construction of policy a s  t o  forfeitures. 
A policy of fire insurance is to be interpreted to eaectuate the lawful 

intent of the parties as  to forfeitures and naiver as  other contracts. 

3. Insurance J c-In this case hcld: policies were forfeited by violation 
of provision t h a t  other  insurance not be  taken ou t  on  property. 

Where two policies of fire insurance are  issued on certain property, the 
policies providing that they should be void if the insured procured other 
contemporaneous insurance thereon, and thereafter a loss payable clause 
permitting other insurance is attached to one of the policies, but later, 
upon payment of the mortgage and the esecution of anothw, a substitute 
loss payable clause in favor of the second mortgagee is a1 tached thereto 
revoking the first loss payable clause and containing n ,  provision as  
to other contemporaneous insurance, Held: the provision in the first loss 
payable clause permitting other insurance is revoked by the second loss 
payable clause, and upon the insured's procuring other inwrance during 
the term of the first policies they arc forfeited and he may not recover 
thereon for damage by fire occurring during the term of the policies. 

4. Insurance K a-After policy is i n  effect knowledge of local agent  of 
violation of condition will no t  ordinarily be  imputed t o  company. 

Where an insurance company has issued and delivered through its local 
agent a policy of fire insurance and the policy has become a contract 
binding the parties, subsequent knowledge or agreement by the local agent 
of a breach of condition that mould avoid the policy cannot be construed 
as a waiver of such condition by the company. 

APPEAL by plaintiff f r o m  Sinclair, J., at F e b r u a r y  Term,  1931, of 
JOHSSTOK. ,Iffirmed. 

This  is  a n  action to recover on  two policies of fire i n s l r a n c e  issued 
by the  defendant  to  t h e  plaintiff, one dated 31 May,  1926, and the  other 
dated 20 August,  1926. E a c h  policy expired, according to i t s  terms, at 
the  end of three years  f r o m  i ts  date. 

O n  19 J a n u a r y ,  1929, before the expirat ion of e i ther  of said policies, 
the  property corered by both policies w a s  destroyed or  damaged by 
fire, causing t h e  plaintiff loss or damage in a sum nmre  t h a n  the 
amount  of said policies. 
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Defendant denied liability for the loss or darnage sustained by plain- 
tiff, because of violations by plaintiff after the issuance of said policies 
of certain stipulatioris and provisions contained therein. Both policies 
were ill the staridard form prescribed by statute. C. S., 6437. 

At  the close of the evidence for the plaintiff, defendant moved for 
judgilient as of nonsuit, C. S., 567. The  motion was allowed and plain- 
tiff excepted. 

F rom judgment dismissing the action, plaintiff appealed to the 
Supreme Court. 

Parker  d Lee for plaintiff. 
Smith iE. J o y n e r  for defendant .  

COXNOR, J. Both policies of insurance sued on in this action, contain 
the following stipulations and provisions as required by statute, C. S.: 
6437 : 

"Unless o ther~\ ise  provided by agreement in  writing added hereto 
this company shall not be liable for loss or damage occurring; 

Other iiisurance-(a) while the insured has any other contract of 
insurance, whether valid or not, on property covered in whole or in part  
by this policy; or  

Increase of hazard-(b) while the hazard is illcreased by any 11icu1is 
witliin the control or knowledge of the insured; or 

Unoccupancy-(f) while the described building whether iiitended for 
occupancy by owner or tenant, is vacant or unoccupied beyond a pcriod 
of ten days." 

Both policies also contain the following stipulation and agreelilrnt, 
v l ~ i c h  is also required by the statute, C. S., 6437 : 

'(Waiver. S o  one shall have power to waive any provision or condi- 
tion of this policy, except such as by the ternis of this policy may be 
the subject of agreement added thereto, nor shall any such provision 
or coldition be held to be waived urlless such naiver shall be in writing 
added hereto, nor shall any proTision or condition of this policy, or  
any forfeiture be held to be w a i ~ e d  by ally requirement, act or pro- 
ceeding on the par t  of this company relatire to appraisal or to any 
examination herein provided fo r ;  nor shall any privilege or permission 
afrecting the insurance hereunder exist or be clailned by the insured 
unless granted herein, or by rider added hereto." 

There ne re  other stipulations and provisious in both said policies, 
as required by the statute. Only those above set out, h o ~ ~ e r e r ,  are 
pertinent to the question presented by this appeal. These stipulations 
and provisions are included in the policies by r i r t ue  of statutory require- 
ments, and are \ d i d  in all respects. X i d k i f  c .  I n s .  Co., 197 N. C., 
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139, 147 S. E., 812; Greene v. Ins. Co., 196 N .  C., 335, 115 S. E., 616; 
Rank v. Ins. Co., 187 N .  C., 97, 121 S. E., 37; Blac/; v. Ins. Co., 
148 N.  C., 169, 61 S. E., 672. I n  the last cited case, referring to the 
stipulations and provisions included in a policy of fire insurance, as 
required by C. S., 6437, it is said: "They are inserted in the policy, not 
by the company or by the plaintiff, but by the statute. To fail to give 
them force and effect is to nullify the statute." These stipulations and 
provisions are included in the policies, and unless waived as provided 
therein, must and will be enforced. I n  Sugg v. Ins. Co., '98 N .  C., 143, 
3 S. E., 732, it is said: "The contract of insurance emklodied and set 
forth in the policy sued upon must receive a reasonable and just inter- 
pretation, and the intention of the parties to it, thus ascertained, must 
prevail. Contracts of this character, although in some res wets peculiar, 
are governed by the same principles that govern other ~contracts, and 
are not different from others as to the rules of interpretation applicable, 
in varying respects of them. The purpose of courts in construing them 
is to ascertain what the partias mean and intend-what they have r e  
spectively agree? to do or not to do-how they have agreed to be 
affected-to be bound or not to be bound. I t  is not the province of the 
court to amend, modify or make a contract for the parties; or to reform 
their contract so as to render it reasonable, expedient and just, or, in 
the absence of fraud, accident or mutual mistake, to relicve them from 
misadventure, inadvertence, hard bargains, disadvantages, loss and dam- 
age, occasioned by lack of foresight, forgetfulness, misfortune, and 
negligence. Contracts are serious things, and parties capable of con- 
tracting must be held by the courts, when properly called lpon, to a due 
observance of their contracts, and those of insurance as  ell as others, 
however unfortunate, disadvantageous, or disastrous the results fol- 
lowing from them may be to one side or the other. ,411 lawful contracts 
must be binding upon those who make them, and as they make them." 

The evidence offered by plaintiff shows that after the issuance and 
before the expiration of the policies sued on in this action, plaintiff 
procured and paid for another policy of fire insurance isstled by another 
company, and covering the same property as that covered by these 
policies. The additional policy was in force, according to its terms, at 
the date of the fire which destroyed or damaged plaintiff's property. 
This policy insured said property in the sum of $900.00 The policies 
issued by defendant insured said property in the sum of $1,200. Plain- 
tiff has collected from the company which issued the last policy the sum 
of $280, on account of the loss or damage resulting to him from the fire. 

There was no agreement in writing endorsed on the pcllicy issued by 
the defendant on 20 August, 1926, or in any rider attached thereto, 
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waiving the stipulation or provision in said policy that  the defendant 
should not be liable on account of said policy, if plaintiff, after its issu- 
ance and before its expiration, should ha re  any other contract of in- 
surance, whether valid or not, on the property covered in whole or in 
part  by said policy. 

,It the date of the issuance by defendant of the policy dated 31 May, 
1926, there was attached thereto, as  a rider, a Loss Payable Clause, by 
which it was agreed by and between plaintiff and defendant, that  t h ~  
loss or damage, if any, payable under said policy should be paid to 
the Lidantic Life Insurance Company of Virginia, as its interest might 
appear. A t  the end of this rider, a re  tlie words: "Other insurance 
permitted." This  rider, containing these words, was attached to the 
policy prior to and a t  the date of the issuance by defendant of the policy 
dated 20 ,2ugust, 1926. The issuance of this policy, therefore, did not 
relieve defendant of liability under the policy dated 31 May, 1926. 

Some time during April, 1927, plaintiff paid his i~lclebtedness to the 
L\tlantic Life Insurance Company of Virginia, arid exwuted a mortgage 
to the Fetlcral Land Bank of Columbia, S. C., by which he conveyed to 
said bank the land on which was located the property covered by the 
l'olicies of fire insurance sued on in this action. This mortgage secured 
the payinelit of a loan made to plaintiff by said bank. At the request 
of plaintiff, defendant attached to each of said policies of insurance, 
as a ridcr, a ('Mortgage Clause with Ful l  Contribution (IT. Y. Stand- 
ard),"  by ~ t h i c h  i t  r a s  provided that the loss or damage, if any, payable 
under said policies, should be paid to the Federal Land Bank of Colum- 
bia, S. C., as mortgagee, as i ts  interest might appear. This rider at- 
tached to each of said policies, contains the following endorsement : ((This 
mortgagee clause is issued in lieu of the one previously attached, the 
former mortgage liaring been paid." S o  words showing permission by 
thc dtfendant for other insurance on the property covered by the policy 
to nhich  the rider mas attached, appear in said rider. 

The Loss Payable Clause, attached to tlie policy issued by the de- 
f e i~dan t  dated 31 May, 1926, on nliich appear the words "Other 
insurar~ce ptrnlitted," was superseded by the mortgagee clause subse- 
qucntly attarhed to said policy. Permission for other insurance on the 
property covered by the policy \ \as thereby revoked prior to the issuance 
of the policy in April, 1927. 

After tlie mortgagee clause had been attached to each of the ~o l i c i e s  
by the defendant at his request, the plaintiff sent both said policies to 
the Federal Land Bank of Columbia, S. C. The bank declined to ac- 
cept said policies, and returned them to the plaintiff. Thereafter, plain- 
tiff informed the local agent of the defendant that the hank had declined 
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to acccpt tlie policies, and that  a t  the request of the bank plaintiff had 
procured another policy of fire insurance on the property. Defendant's 
local agent said to plaintiff that that  was all right. 

I n  Greane v. Insurance Co., 196 AT. C., 335, 145 S. E., 616, it is said:  
"After a policy has been issued, and has become a valid and binding 
contract between the parties, knowledge by the agent who ic,sued it, of the 
breach of a stipulation or condition which by the expresc; terms of the 
policy renders i t  void, will not be imputed to the company. I n  such 
case, forfeiture of the policy, for  such breach, can be waived only in 
accordance with tlie prorisioiis of the policy, Sw~ith v.  Ins. Co., 193 
N. C., 446, 137 S. E., 310." 

As there was no agreement in writing added to or endorsed on either of 
the policies sued on in this action, for other insurance on the property 
covered by the policies, a t  the time the additional policy of insurance 
was procured by plaintiff, defendant is  not liable to plaint ff,  under said 
policies, for  tlie loss or damage which he sustained as the result of the 
fire which occurred on 19 January ,  1929. The judgment dismissing the 
action as of nonsuit, is 

Affirmed. 

B. B. COMBS v. E. W. BRICKHOUSE. 

(Filed 30 September, 1931.) 

Easements C a-Easement rnny be terminated by executacl par01 agree- 
ment of parties. 

The lower proprietor of lands must show a right of easement in the 
drainage ditches on the land of the upper proprietor by written grant or 
prescription, but an abandonment may be shown under verbal agreement 
evidenced by acts of the parties showing an unequivocal intent to that 
effect, and testimony in this case was sufficient to be submitted to the jury 
to the effect that the upper proprietor stopped up eel-tain drainage 
ditches on his land several times whereupon the loner proprietor as 
often cleared them out, the action being brought by the latter to restrain 
the former from continuing to obstruct the flow of water tterein. Semble: 
by reference to answers to certain issues the right of easement was by 
prescription in this case. 

CIVIL ACTION, before Grady, J., a t  April Term, 1931, of TYRRELL. 
The evidence tended to show that  the Spruill f a rm Wac, one tract of 

land containing approximately 300 acres. The  farm was drained by 
twenty-one ditches running from north to south, draining into a canal 
on the south side of the tract. Afterwards tlie f a rm was divided into 
three tracts of approximate equality in acreage. J. B. Williams became 
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tlie owner of the upper tliird, plaintiff, B. B. Combs, the owner of the 
middle third, and the defendant, Brickhouse, the owner of the loner 
third. By reason of certain litigation TVllliams, the owner of the upper 
third, coristructed on the southcrri side of his tract a cross ditch runnnlg 
from east to wtst, arid dammed up all tlie ditches north of the middle 
tract. Thereafter, the plaintiff Combs constructed a ditch running from 
east to nest along the line of the middle tract and dalnmed up all of 
said ditches north of the third or l o ~ r e r  tract except three. These three 
ditches ncre  thus left a ~ d  they crossed the land of the defendant. I n  
the sp r i~ lg  of 1930, the defendant dammed up said three ditches and 
the plaintiff reopened them. Thereupon, the defendant clarniried them 
up again, and the plaintiff again reopened said ditches and instituted 
this action to restrain the defendat~t from further interfwing and filling 
u p  said ditches. 

The  defendant offered evidence tending to show that  when the plain- 
tiff cut the ditches from east to west on the middle tract owned by him, 
that he agreed with the grantor of the defendant, the owner of .the 
lover tract, that  said ditches could be filled u p  and eliminated. The  
verbal agreement was stated by one witness for the defendant as fol- 
lons : "Plaiiitiff told me it n a s  agreed that  the different owners of the 
Spruill fa rm wcre each going to take care of the water falling on his 
respectire tract and told mr  to dam up all of the ditches on his tract 
nherc tlif- entered said new ditch, as he (plaintiff) v a s  going to take 
carc thereafter of tlie water which fell on his land." 

The following issues were suhlnitterl to the jury:  
1. "Hare  the three ditcl~es in question been opened and used for 

drainage purposes of the lands i11 qucqtion for more than 20 years next 
before the con~mencemeiit of this action?" 

2. ' T e r e  said ditches open and being so used for drainage purposes 
a t  the time the d~ferlclant purchased the lands to the south of the plain- 
tiff's tract ?" 

3. '(Has the drfendant wroiigfully filled up  and dammed said ditches 
so as to interfere with or impede the natural flow of the xa tcrs  from 
the lands of the plaintiff, over and across the lands of the defendant ?" 

4. '(If so, what damages is the plaintiff entitled to recorer of the 
defendant for said wrongful act 2" 

The  jury answered the first issue "Yes". , the second issue, ('Yes, two 
of them"; the third issue "Yes," and the fourth issue "one cent." 

The  court instructed the jury to answer the first and second issues 
as indicated by the verdict, and further instructed the jury:  "If you 
believe the evidence and find the facts to be as it tends to show, even 
from the testimor~y of defendant and his ~~ i tnes ses ,  you will answer 
the third issue, yes." 
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From judgment upon the ~ e r d i c t  continuing the injunction, the de- 
fendant appealed. 

-11. B. Simpson for plaintifjc. 
Thompson (e. Wilson for defendant. 

BROGDEN, J. Does a parol agreement to eliminate drainage ditches, 
made by the owners of the dominant and servient estates, constitute evi- 
dence of an abandonment or relinquishment of a drainage easement 
imposed upon the servient estate? 

An easement is an  interest i n  land, and the creation thzreof by grant  
is governed by the statute of frauds. C. S., 988. Davi,; v. Robinson, 
189 N. C., 589, 127 S. E., 697; Clark v. R. R., 192 N. C., 280, 135 S. E. ,  
26;  Gmber v. Eubank, 197 N .  C., 280, 148 S. E., 246. 

The  facts in this case, however, involve the abandonment or relin- 
quishment of an  easement rather than the creation thereof. Apparently 
the cause was tried upon the theory that  the abandonment of an  ease- 
ment is also within the statute of frauds and therefore to be evidenced 
by writing. Faircloth, C. J., in  Adams v. Battle, 125 N. C., 152, 34 
S. E., 245, wrote as follo~vs:  "It  was an  iron-clad maxi.n of the com- 
mon law that  an obligor would only be released by an inijtrument of as 
high dignity as that  by which he was bound, that  is, being obligated 
by a seal he could be released only by an  instrument under, seal. Techni- 
cally, this is the rule of modern times, unless changed Ily statute, but 
practically i t  is seldom enforced. T o  this rule, the exceptions were and 
are so numerous tha t  seldom can the rule be applied." 

The  record does not disclose, unless by reference to lhe  first issue, 
whether the drainage easement mas originally acquired by prescription 
or by deed. I f  acquired by prescription, the acts and conduct of the 
parties for the required length of time gave birth to the easement, and 
by the same process of logic, it  would seem that the unequivocal acts of 
the parties might also destroy. Indeed, i t  has been held that  a verbal 
agreement to release a mortgage is not within the statute of frauds. 
Hemmings v. Doss, 125 N .  C., 400, 34 S. E., 511. I n  that  case Clarlc, J., 
said : "I t  is t rue that  the e~ idence  of the parol discharge of a written con- 
tract within the statute of frauds, or an  equitable estoppel by matter 
in pais, must be "positive, unequivocal and inconsistent with the con- 
tract," and if left to the jury upon a denial i n  the ansner, it  must be 
with that  instruction," etc. Stevens v. Turlington, 186 N. C., 191, 119 
S. E., 210. A general statement of the proposition of law is  found in 
19 C. J., 949, as follows: " I t  is elementary that  oral te!jtimony is not 
admissible to limit the legal effect of a deed, and tha ;  an  easement 
cannot be extinguished or released by a mere unesecuted parol agreement. 
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Nevertheless the rule is well settled that  a parol agreement between the 
owners of the dominant and servient tenements may operate to extinguish 
an  easement whether created by grant  or prescription, where such agree- 
ment has been executed by the o~vner of the servient tenement," etc. 
To the same tenor, is the statenlent of the law in R. C. L., Vol. 9, page 
812, section 68. The  author said:  "An easement may be abandoned 
by unequivocal acts showing a clear intention to abandon and terminate 
the rigllt, or i t  may be done by acts in pais without deed or other 
writing. The  intention to abandon is the material question, and it may 
be proved by an  infinite variety of acts. I t  is  a question of fact to be 
ascertained from all the circumstances of the case," etc. See, also, an- 
notation, l'rimble v. Xing, 22 L. R. A. (N. S . ) ,  880; Hair v. Downing, 
96 N. C., 172, 2 S. E., 520. 

I n  the case a t  bar the plaintiff testified that  "in the spring of 1930 
the defendant dammed u p  the said three ditches, and upon my cutting 
out the dams, defendant dammed them up again." The act of the de- 
fendant i n  filling up the ditches in reliance upon the verbal agreement 
is  some evidence of the intention to abandon or relinquish the easement. 
and herice it was error to withdraw the case from the considcratiori of 
the jury. 

New trial. 

J. C. HAYES ET AL., V. SELLS COTTON ET AI.. 

(Filed 30 September, 1931.) 

1. Ejectment C +Held: evidence in this action in cjcwtment shoulcl 
have been submitted t o  the  jury. 

Where in an action in ejectment the plaintiff establishes his title to the 
locus in QUO and the defendants allege adverse possession of a tract of 
land under color of title but described in their deed differently from the 
description of the land in the plaintiff's complaint, and the defendants 
claim that the two tracts are the same but fail to make it so appear and 
introduce no evidence of adverse possession, C. S., 432, H e l d :  the granting 
of the defendant's motion as of nonsuit was error. 

2. Adverse Possession C a-Where adverse possession is relied on as  
a defense it must be established by greater weight of evidence. 

Where adverse possession is set up as a defense in an action in eject- 
ment such adverse possession must be established by the greater weight 
of the evidence. 

3. Evidence C &Affirmative defense must be established by greater 
weight of evidence. 

Where an aarmative defense is set up in an action such defense must be 
established by the greater weight of the evidence. 
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4. Ejectment C b-Plaintiff in ejectment must establish title, but whero 
this is done, defendant must establish affirmative defense. 

In an action in ejectment the plaintiff has the burden of proving his 
own title to the locus in quo, and it is not sufficient for him to show 
that the defendant does not have title, but where the plaintiff has estab- 
lished his title and the defendant relies upon adverse possession as a 
defense, the def'endant must establish such affirmative lefense by the 
greater weight of the evidence. 

~ P E . I I ,  by plaintiffs from Crunmer., J . ,  at  J u n e  T w m ,  1931, of 
HALIFAX. 

Civil actioil in ejectment to recorer possession of 124 acres of land 
in Halifax Coulity, known as  the Adam Cochran Farr r .  The  record 
recites that "at the close of plaintiffs' evidence" judgment of nonsuit mas 
entered; and further "The defendants having introduced evidence and 
closed its case, the court beiug of opinion in the present state of the 
record, the p l a i~~ t i f f s  cannot prel~ail  in their suit, the action is dis- 
missed." 

Plailitiffs appeal, assigning errors. 

Grisaom CE J larshburn  and T .  2'. l 'horne for p l a i n t i f s .  
Dunn cI: Johnson  and E. L. l ' r a v i s  for defendants .  

STACY, C. J. The following admission appears in the record: 
"Deferidalits admit that 124 acres of land described in  the complaint 

conreyed by Adam Cochran, Sr., to Adam Cochran, J?., is the  land in 
controrersy in this action, and is the land which was conveyed by 
Adam Cochran, Sr., to Adam Cochran, Jr . ,  in Book 48, a t  page 104. 
This  deed conveyed to Adam Cochran, Jr . ,  undivided on!?-half interest 
in 250 acres of land." 

That  the plaintiffs made out a prima facie case is not seriously 
coutrowrted, but i t  is contended that  the defendants' e~idei lce  shows 
conclusively that  they have been in the open, notorious adverse pos- 
session under color of title for 30 years of the following described tract 
of land: 
"A tract of land in Halifax County known as the Lane .ract, bounded 

by the lands of W. M. Westray, Z, If. Bradley and others, containing 
124 acres, more or less, and being the tract on which Adam Cochran 
resided a t  the time of his death." 

The record is silent, however, as to whether the tract described in the 
defendants' deeds is  the same as  that  set out in the complaint. The de- 
fendants assert that  i t  is, and the tr ial  court seems to have acted upon 
this assumption, but the assertion is not necessarily supported by the 
record. 
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,Idam Cochran, Sr., owned 250 acres of land and conr-eyed an un- 
divided one-half interest to  his son, Adam Cochran, J r .  TVhcther 
partition of this land was subsequently had does not appear, but plain- 
tiffs are only claiming 124 acres. The  defendants clairn a like amount. 

The  land claimed by the defendants i s  described in their deeds as 
"the tract on which Adam Cochran resided at the time of liis death." 
But  there were two Adam Cochrans, and each owned an undixided in- 
terest in 250 acres of land in Halifax County. I s  the land describd ill 
the complaint covered by the defendants' deeds? Tha t  is the question. 
Furthermore, there is  allegation, but no evidence, of adverse possession 
on the part  of the defendants. 

When the plaintiff in ejectment s h o ~ m  title to the locus in quo, and 
the defendant claims title by adverse possession, the latter must estab- 
lish such affirmative defense by the greater veight of the evidence, 
otherwise the defendants' occupation is deemed to be under and in  
subordination to the legal title. C. S., 332. I t  is not like meeting a 
prima facie case under a general denial, or plea in bar, ~1-1ieli it  is only 
necessary to offer evidence of equal weight so as to balance the scales, 
or put the case in equipoise, but nhere ail affirmative defense is  set 
up, as here, the defendant must establish his allegations by tlie same 
degree of proof as  would be required if he were plaintiff i n  an  inde- 
pendent action. Power  Co. v. l 'aylor, 194 N. C. ,  231, 139 S. E., 381. 

True, in ejectment, the plaintiff must rcly for a recovery upon the 
strength of his own title, and not upon the weakness of his adversary's. 
R u m b o u g h  v. SatLett, 141 N. C., 495. To recover in such action, the 
plaintiff must show title good against the world, or good against the 
defendant by estoppel. X o b l e y  v. Gri,fin, 104 X. C., 112. I t  can make 
no difference in ejectment whether the defendant has title or not, the 
only inquiry being whether plaintiff has it, and upon this is:ue the 
plaintiff has the burden of proof. T i m b e r  Co. 2). Cozarl, 192 S. C., 40;  
Pope v. Pope,  176 N. C., 283. Bu t  when the plaintiff has c,stablishetl 
a legal title to the premises, a i d  the defendant undertalrcs to clefear a 
recovery by showing possession, adverse for the requisite period of time, 
either under or ni thout color of title jDil l -C~anzrr-2 'r1i i f f  C'orp. 2 . .  

Dciuns, 195 S. C., l e g ) ,  the defense is an affirmative one in nhicll the 
defendant pro hac c ice becomes plaintiff, and hc is required to establish 
it by tlie greater weight of the evidence. B r y a n  7%. Spicey,  109 S. C., 
5 7 ;  Ru@n v. Ocerby,  105 N. C., '78. 

This is not placing the burden of proof on both parties at tlie same 
time, for such would be an  anomaly in the law (Speas 21. Eanlz, 188 
S. C., p. 529), but i t  is simply requiring the actor in each instance, 
while occupying that  position. to handle the laboring oar. Perhaps it 



should be observed that  the defendant is not required to come forward 
with evidence of adverse possession, unless and until the plaintiff has 
shown a legal right to the premises. Then, i n  order to defeat the plain- 
tiff's claim, the d e f e ~ ~ d a n t  must establish his affirmative df.fense, if such 
i t  be, as it is in the instant case, by the greater weight of t 1e evidence. 

Reversed. 

FRANK WILLIAMS ET AL., V. W. T. SEALP. 

(Filed 30 September, 1931.) 

Wills E g-An absolute restraint on alienation annexed to  a fee is void. 
A devise of land to certain named beneficiaries in fee b.lt the land not 

to be sold under fifty years from the testator's death gives the devisees 
the immediate right of alienation, the absolute restraint on alienation 
being annexed to a fee is void. 

A \ ~ l ' ~ ~ L  by d e f c ~ ~ d a n t  from Daniels ,  J., a t  May Term, 1931, of 
1 2 0 ~ ~ ~ 0 ~ .  

Controversy without action submitted on ail agreed statement of facts. 
I'laiutiffs, being under contract to convey a certain tract of land to 

the defendant, duly executed and tendered therefor a deed sufficient in 
form to invest the defendant with a fee-simple title, and demanded 
paynlent of the purchase price as agreed, but the defendant declines to 
accept the deed and refuses to make payment of the purc'hase price on 
the ground that  the title offered is  defective. 

I t  was agreed that  if, in the opinion of the court, under the facts 
submitted, plaintiffs were able to convey a good and illdefeasible fee- 
simple title to the land in question, judgment should accordingly be 
entered for the plaintiffs, otherwise for the defendant. 

The court, being of opinion that  the deed tendered was sufficient to 
convey a full and complete fee-simple title to the land in   question, gave 
judgment for the plaintiffs, from which the defendant appeals, assigning 
error. 

J o h n s o n  Le. Floyd  for plaintif fs.  
X c L e a n  Le. S t a c y  and  IZobert W e i n s t e i n  for de fendan t .  

STACY, C. J. On  the hearing, the title offered was properly made to 
depend upon the construction of the following limitation in the will of 
Miss A. E. Williams : 
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"The children of B. P. Williams, Tait ,  Frank,  Roland, Dorcas and 
Lula, to h a ~ e  my land after the lease expires 011 it and for it not to sell 
undcr fifty years after my death." 

I t  is conceded that if the  children of B. P. Williams take a fee, with 
immediate power of alienation, i n  the l a r d  devised to them under the 
abovc clause in the will of Miss A.. E. Williams, then the deed tendered 
is sufficient, and the judgment for the plaintiffs is  correct, hut defendant 
questions the immediate power of alienation because of the liniitatioi: 
against selling under fifty years from the death of the testatrix. 

The devise to the children of B. P. Williams is i n  fee, and it is  the 
holding with us that  an  absolute restraint on alienation, though for 
a limited time, annexed to a grant  or d e ~ i s e  in fee, is  void. Combs  v. 
Paul, 191 K. C., 789, 133 S. E., 93;  S c h w r e n  v. Falls ,  170 N .  C., 251, 
87 S. E., 49;  C h r i s t m a s  v. W i n s t o n ,  152 N .  C., 48, 67 S. E., 58; Foster  
I ? .  Lee ,  150 N .  C., 688, 64 S. E. ,  761; Wool v. Fleetwood,  136 S. C., 
460, 48 S. E., 785; Latinzpr v. Waddel l ,  119 N. C., 370, 26 S.  E., 122. 

The judgment of tho Superior Court, therefore, striking out the pur- 
por t (~!  rcstrnint on alienation and declaring the plaintiffs the owners 
iu fee of t h t ~  premises, with immediate power to dispose of the same, 
must be upheld. Jus  drsponenrli is an incident to the ownership of prop- 
erty in fee. 

,Iffirn1cd. 

STATE v. GEORGE GOSS. 

(Filed 30 September, 1931.) 

1. Homicide G a-Evidence of premeditation and deliberation held suf- 
ficient to go to jury on question of guilt of murder in first degree. 

Where in a prosecution for murder there is evidence that the defendant 
hired a car and drove his wife to the woods where he cut her throat 
with a razor, that the defendant and his wife were constantly bicliering, 
that the defendant on various, reccnt occasions had assaulted his wife 
and threatened her mith great bodily harm or death, that he had borrowed 
the razor and had made careful preparations for the trip, is held suffi- 
cient evidence of premeditation and deliberation to carry the case to the 
jury on the capital felony of murder in the first degree. 

2. Homicide G d-Evidence of bickering between defendant and deceased 
held competent in prosecution for murder. 

In a prosecution of a defendant for the murder of his wife evidence 
tending to show that the defendant and his wife were constantly bicker- 
ing and quarreling prior to her being killed is held competent on authority 
of S. 2 . .  Tl'illiins, 158 N. C., 603. 
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APPEAL by defendant from Cranmer, J., at  Ju ly  Term, 1931, of LEE. 
C'riniinal prosecution tried upon an  indictn~ent charging the prisoner 

with the murder of his  wife, Sallie Goss. 
Verdict: Guilty of murder i n  the first degree. 
Judgment : Death by electrocution. 
r 7 1110 prisouer appeals, assigning errors. 

Alforney-General Brummif t  and Assistant Attorney-General Seawell 
for the State. 

Gavitz, Teague & Bycrly and 11. ill. Jackson for defendant. 

S T A C ~ ,  C. J .  Tlie case was submitted to the jury on the State's evi- 
dence, as none was offered by the defense. This tends to show that  early 
in the morning of 8 Ju ly ,  1031, the prisoner, a colored man, hired a 
"U-Drire-It" Chevrolet car, drove his wife to a patch of woods on the 
outskirts of Sanford, and there cut her throat with a razor. It was i n  
ericlence that  the deceased and the prisoner were constantly bickering 
and quarreling; that  the prisoner had, on various, recent occasions, 
assaulted his wife and threatened her with death or great bodily ha rm;  
that he had made careful preparation for the fatal  t r i p ;  that  he con- 
fessed the killing, and gave as explanation that  he and the deceased were 
playing and he  struck her with a razor. He seems to have borrowed 
the razor for the special purpose, however; and his excuse for hiring 
the jitney was that  he wanted to  go some miles in the country to bor- 
roTv a pitchfork. 

The  principal question presented by the apppal is whether there is 
sufficient, competent evidence of premeditation and deliberation to  
cnrry the case to the jury on the capital felony of murder in the first 
d~grcc.. W e  think there is. S. r.  Evans, 198 N. C., 82, 1h0 S. E., 678, 
: ~ n d  cases there cited. 

Tlie competency of tlie evidence tending to show constant bickering 
and quarreling bctwcen the prisoner a d  the deceased is supported by 
\\lint was said in  S. 1 . .  ll'ilkins, 158 S. C., 603, 73 S. 13.) 992, S .  v.  
Langford, 44 K. C., 436, and S .  v. Rash, 34 S. C., 382. 

A\ number of exceptions are directed to the charge, and while i t  con- 
sists largely of definitions and contentions, nevertheless a critical exami- 
nation of it leaves us with the impression that  it sufficiently declares 
and explains the law arising on the evidence to meet the requirements of 
C. S.  564. 

Taking tlie case by and large, we have discovered no exc2ptive assign- 
ment of error wl~ich  we apprehend should be held for relersible error. 
T h e  verdict and judgment will be upheld. 

N o  error. 
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(Filed 30 September, 1931.) 

Abatement a n d  Revival B +Held: t h e  two actions in question were not  
t h e  same a n d  plra in abatement  in the  second action xtas bad. 

TThere notes secured by a deed of trust are giren as  collateral security 
fur another note, and the payee of the note secured by the collateral notes 
institutes action thereon against the maker and a t  the same time has tlie 
trustee in tlie deed of trust advertise thr  land securing the collateral 
notes, Held:  an action instituted in another county, by the maker of the 
collateral notes and others, to restrain the sale of the land and to hare 
the deed of trust canceled upon allegations of payment of the collateral 
notes is not the same as  the action brought solely on the note secured 
by the col late~al  notes, and the defendant's plea in abatement i11 the 
second action is bad, since a final judgment in the first action mould 
not sullllort a plea of rcs l ud ica ta  in the second. 

APPEAL by d e f e ~ ~ d a n t ,  T h e  Cooper Coi~ lpany ,  f r o m  C ~ a ~ z m e r ,  J. ,  a t  
x a y  Term,  1931, of T T T 4 R R ~ ~ .  

C i ~ i l  action to  restrain t h e  foreclosure of deed of t rust  and to have 
the same canceled of record. 

011 26 February ,  1930, T h e  Cooper C o ~ n p a n y ,  Inc.,  instituted a n  
action i n  Trance Coullty against  J. F. Bromn to recover on a promissory 
note of $2,295.87, subject to  a credit payment  of $427.21. T h e  plaintiff 
asked for  judgment oil t h e  note, a n d  n o  more. 

I t  seems t h a t  T h e  Cooper Company holds as collatcral security t o  
i t s  note, three notes of $551.17 each, given by J. F. Brown to 2rl. P. 
Burwell,  R. B. Boyd a n d  W. B. Boyd f o r  the  purchase price of l and  
s i tuate  i n  W a r r e n  County and  secured by deed of t rust  thereon. N o  
mention is  made  of this  collateral i n  the suit instituted in  Vance County. 
Hut  a t  the  same t ime of the  inst i tut ion of i ts  suit in  I7mlce Coullty. 
T h e  Cooper Company caused the administrators of t h e  dweascd trustec 
to ad \  ertise under  the power of sale i n  order t o  realize 011 i ts  co1l:~ter:~l 
a s  aforesaid. 

Plaint i f fs  br ing this action i n  W a r r e n  County, the county of their  
residence, t o  enjoin t h e  foreclosure of said deed of trust,  alleging pay-  
ment of t h e  notc,s, and  d e n ~ a ~ ~ d i n g  tha t  the deed of t rust  be surrendrretl  
u p  and  canecled of record. Summons  was issutd hcreirl 1 0  March ,  
1930. 

P l e a  i n  abatement is filed by T h o  Cooper Company on tllc ground t h a t  
t h e  same subject-matter is  involred i n  i t s  action instituted i n  V a r ~ c e  
County 26 February ,  1930. 

F r o m  the  overruling of i t s  plea i n  abatement, Thr  Cooper Cornpa~ly  
appeals, assigning errors. 
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Yarborough ct? Yarborough for plaintiffs. 
T .  P. Gholson, A.  W .  Gholson, Jr., Julius Banzet and R. 8. XcCoin, 

for defendant, Cooper Company. 

STACY, C. J., after stating the case: The  plea in abatement was prop- 
erly orerruled. l iawkins  v. Hughes, 87 N .  C., 115. The ceuses of action 
are  different i n  the two suits. A final judgment in the action brought 
i n  Vance County would not support a plea of res judicatc: in the subse- 
quent proceeding instituted in Warren County. This  is one of the tests 
of identity. Bank v. Broadhurst, 197 K. C., 365, 148 S. E., 452. I n  
short, the two suits are unlike: the causes of action are  not the same; 
and the results sought are dissimilar. 1 C. J., 56. This renders the 
plee. in 'abatement bad. 

Nothing was said in Construction CO. v. Ice CO., 190 N .  C., 580, 130 
S. E., 165, or Allen, v. Salley, 179 N .  C., 147, 101 S. El., 545, which 
militates against our present position. 

Affirmed. 

C. 0 .  PRICE, ADMINISTRATOR OF HULDA COOK, v. LIFE AND CASUALTY 
INSURANCE COMPANY OF TENNESSEE, INCORPORATED. 

(Filed 30 September, 1931.) 

1. Appeal and Error J &Action of trial court in refusing to set aside 
verdict as matter of discretion is Anal. 

Where in the trial of an action the court has refused the defendant's 
motion as of nonsuit, and after verdict and judgment has set aside the 
judgment as a matter of law for insufficiency of evidence, and upon appeal 
therefrom the Supreme Court remands the judgment for the further 
proceedings, and thereafter the defendant makes motion before another 
judge to set aside the verdict as a matter of discretion, which motion 
is refused, Held: the refusal to set aside the verdict as a matter of 
discretion is final. 

2. Judges A a--One Superior Court judge may not review action of an- 
other. 

As a rule one judge may not review the action of an0th.r judge of co- 
ordinate jurisdiction on the same facts. 

APPEAL by defendant from Cranmer, J . ,  at J u n e  Term, 1931, of 
HALIFAX 

The plaintiff brought suit before a justice of the peace to recover an 
amount alleged to be due on an  insurance policy. On appeal to the 
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Superior Court a verdict mas awarded and judgment was given the 
plaintiff a t  the December Special Term for the sum of $175.00. 011 

the day followirig the rendition of this judgment, the presiding judge, 
or1 motion of defendant ordered that  the judgment be vacated as a 
matter of law and not as a matter of discretion. The  plaintiff appealed 
to the Supreme Court and the cause was remanded upon error for 
fur ther  proceedings. 200 N. C., 427. A t  the J u n e  Term, 1931, the de- 
fendant made a motion before Judge Cranmer in his discretion to set 
aside the verdict arid judgment rendered by his predecessor a t  the pre- 
vious December Term. Judge Cranrner was of opinion that  he was with- 
out discretion in the matter and denied the defendant's motion. The  
defendant excepted and appealed. 

Allen C, Zoll lcof f 'e~~ and E.  L. Travis  for  p la in t i f .  
Parker & dllsbrook for defendant. 

ADAMS, J. The case was tried in the Superior Court i n  December, 
1930. At the close of the plaintiff's evidence the defendant moved for 
judgment of nonsuit. The  motion was denied; the defendant excepted 
and declined to offer evidence. The  jury returned a verdict i n  favor of 
the plaintiff for  one hundred arid seventy-five dollars and the court 
gave the plaintiff a judgnlent for this sum. On the next day the court 
upon nlotioii of the defendant set aside the judgment as a matter of law 
arid riot as a matter of discretion. The  specific ground upon which the 
judgment mas vacated is not set out in the order, but i n  its brief the 
appellant says that  the iiistruction given the jury was in conflict with 
the principle stated in Gilmore v. Ins .  Co., 199 N .  C., 632. This objec- 
tion, however, was essentially involved in the judge's refusal to dismiss 
the action upon the plaintiff's evidence; and having adjudged the legal 
sufficiency of the evidence before verdict, the court could not after 
verdict and judgment rererse this ruling as a matter of law. On this 
point the defendant's remedy lay in its exception and appeal. Godfrey 
v. C'ouclz Co., 200 N. C., 41; Lee v .  Penland, zbid., 340; P ~ i c e  v. Ins  Co., 
ibid., 427. 

It appears from the face of the order that  the court refused to vacate 
the judgment as a matter of discretion. Such exercise of discretion was 
final. As a rule one judge may  not review the action of another judge 
of coordinate jurisdiction on the same state of facts. Judge Cranmer's 
judgment must therefore be affirmed. 

The  appellant says that  if Judge Cranmer's order is correct the 
plaintiff nil1 recowr a judgment vhich  cannot be sustained under the 
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law alinounced i n  the  Gilmore case; but  as  pointed out  by  t h e  appellee's 
brief two courses were open to the  appellant,  and  i t  pursued t h e  one 
which led to a n  unexpected result. 

I t  is  not necessary to advert  to  t h e  obvious distinction between t h e  
present case and  Xorgan v. Owen, 200 N .  C., 34. J u d g m e n t  

alffirmed. 

C. 0 .  H. BOYD, TRADIXG AS NEW BERN FERTILIZER COMPANY, V. 
I?. P. WALTERS. 

(Filed 30 September, 1931.) 

1. .Ippc%tl a n d  E r r o r  E h-Whcre there  is n o  statenlent of case on appeal 
t h e  Supreme Court is  limited t o  corrcct i~css  of judgment excepted to. 

Where the record contains no statement of case on appeal the Supreme 
Court is limited to the consideration of the judgment, the appeal being 
regarded as an exception thereto. 

2. Replevin G a-Correct form of judgment for  plaintiff i n  action i n  
cslaim and  delivery where defendant replevies property. 

Where the defendant in claim and delivery replevies the property, 
giving bond for the retention to cover loss in the action, the form of 
the judgment against him should be for the possession of the property 
with damages for its detention and costs, or for the value thereof if 
delivery cannot be had and damaqes for its detention, a i d  against the 
surety on the bond for the full amount of the bond, to be discharged 
upon return of the property and the payment of damages: and costs re- 
covered by the plaintiff, or, if the return of the property :annot be had, 
upon payment of the value of the property a t  the time of its detention 
with interest thereon as  damages, and costs, the recove,-y against the 
wrety in no event to exceed the penalty of the bond. C. ,3., 610, 836. 

. \ P I ~ I L  by  defendant  f r o m  Devin, J., a t  M a y  Term,  1931, of C R A ~ E S .  
Civil action i n  claim a n d  delivery, wherein the personal property 

s c i m l  was replevied, N. E. Mohn becoming surety on defendant 's for th-  
corning bond. 

Tlic defendant's indebtedness was found  to be $227.00 :tnd the  value 
of t h c  property taken i n  claim and  delivery fixed a t  a like amount  a t  
th(> t ime of i ts  seizure. 

F r o m  a judgment tha t  "the plaintiff have  and  recover of the  defend- 
i w t  aiid the surety on his  replevy bond, S. E. N o h n ,  the  sun1 of 
$227.00," with interest and costs, the  defendant appeals. 

R. E.  Whitehurst for plaintiff. 
S71nw R. d o n ~ s  for defendant. 



K. C.] FALL TERPII, 1931. 379 

STACY, C. J. The record contains no statement of case on appeal, 
hence we are limited to a corisideration of the judgment, the appeal 
itself bciilg regarded as all exception thereto. C'a.stralfy Co.  r .  G ~ e e n ,  
200 K. C'., 535, 157 S. E., 797. 

Algreeal~ly to the rcquirenients of C. S., 536, tlie tellor of the tle.fend- 
~ ~ n t ' s  fortlieonling bond is to the effect that, if tlie plaintiff be adjudged 
the onner and elititled to the recovery of the possession of the property 
described in  the plaintiff's affidavit, the defendant and his surety bind 
tliernselves for the delivery thereof to the plaintiff, with damages for 
its deterioration and detention, if delivery can be had, togetl~cr nit11 
the custs of the action, and if such  deliver^ cannot for any cause be 
had, the defendant and his surety bind themselres for the payment to  
the plaintiff of such sum as may be recovered against the ilefenda~it for 
the value of the property a t  the time of its nrorigful taking and deten- 
tion, x i t h  intercst thereon as ciarnages for such taking and detention. 
together with the costs of the action. B a l l  v.  T i l l m a n ,  110 N. C., 220, 
1 4  S. E., 745. The judgment, therefore, should h a ~ e  f o l l o ~ ~ e d  thtb 
statute a d  the terriis of the bond. C'ouncil c. h e r e f t ,  90 N .  C., 168. 

As  pointed out in T ~ u c t  Co .  2;. Hayes, 191 N. C., 542, 132 8. E., 466, 
the form of the judgment in claim and delivery, when the plaintiff 
recoyers and summary judgment is  taken against the surety, should be 
"for the possession of the propcrty, or for the recovery of the possrssion, 
or for the value thereof in case a delixery caiinot be had, and damages 
for the detention" (C. S., 610), together with tlie costs of the actiolt, 
~ i i t h  the further p rov i s io~~  that  the plaintiff recover of tlie surety on 
tlie defendant's replevy bond tlie full amount of such bond, to he dis- 
charged, first, upon the return of tlie property and the payment of tlie 
clamages and costs recovered by the plaintiff, or, second, if a return of 
the propcrty caullot he had, upon the payrneut t o  the plaintiff of such 
sum as may be reeo~ered against the defendant for tlie ralue of the 
property at the time of its wrongful taking and detention, with interrst 
thereon as damages for such taking and detention, together nit11 tht. 
costs of the action, tlie total recovery against the surety ill no event, 
howe\er, to exc~cd  the penalty of the bond. H a r r ~ l l  r .  Tr ipp,  197 S. C., 
426, 149 S.  E., 548; l 'o lson 7 ' .  S f ~ z c k I a n d ,  193 N. C., 299, 136  S. E., 
573. See, also, X c C o r m i c k  2). Crotts, 198 x. C., 664, 153 S. E., 152. 

r 3 l l i e  cause, t l ierefor~,  will be remanded for judgment in accordance 
h e r e ~ ~ i t h .  

E r ro r  and remanded. 
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T1'. H. AUSTIN v. L. GEORGE AND JOHN McCALL, TRADING AS 
CITY MARKET. 

(Filed 30 September, 1931.) 

1. Partnership D d-Notice of retirement from partnership held sufficieut 
to put plaintiff upon inquiry as to the facts. 

Where a store is rented to one of two partners who pays rent thereon 
for a time and thereafter tells the lessor that he is no longer connected 
with the partnership, and the other partner continues to pay rent until a 
later date, Held: in an action to recover rent accruing thereafter, notice 
given by the retiring partner was at least sufficient to put the lessor upon 
reasonable inquiry and charge him with all that such inquiry would dis- 
close, and the holding of the trial court that it was not suEicient to relieve 
the retiring partner of liability is error, and a new trial will be awarded. 

2. Sotice A b--Party having notice is chargeable with all that reason- 
able inquiry would disclose. 

A party having notice must exercise ordinary care to ascertain the facts 
and is chargeable with all that a reasonable inquiry would disclose. 

- ~ P P E A L  by defendant, L. George, from Sindair, I . ,  at  Llpri l  Term 
1931, of JOHKSTON. 

Summary proceeding in ejectment instituted by W. H. .lustin, agwt ,  
against L. George and John  McCall, trading as City Market. 

Summons was issued by a justice of the peace on an ajfidarit of the 
plaintiff, setting forth a cause of action under C. S., 2365, also clain~ing 
rent in arrear to the amount of $174.65, as authorized by C. S., 2367. On 
the hearing, the justice of the  pence gave judgment that  the defendants 
be removed from, and the plaintiff be put in possession of,  the demised 
premises (C. S., 2369), and that  the plaintiff recover of the defendants 
the sum of $187.50 with interest and costs. 

On  appeal by the defendants, the case was triad de nouo ill the 
Superior Court on the issue of indebtedness alone, rest l t ing in the 
following verdict : 

"What amount, if any, are the defendants indebted to the plaintiff? 
Answer: $174.66 and interest." 

Judgment on the verdict for  plaintiff, from which the defendant, 
L. George, appeals, assigning errors. 

Leon G. Stevens for plaintiff. 
W .  1'. Aycack and Winfield 8. Lyon for defendant George. 

STACY, C. J., the issue of tenancy and holding over was disposed 
of by the justice of the peace. Perry v. Perry, 190 N. (2, 125, 129 
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S. E., 147; She l ton  v. Clinard, 187 N .  C., 664, 122 S. E., 417; Carneg~e 
v. Perkins, 191 N. C., 412, 131 S. E., 750. 

The record shows that  i n  April, 1929, plaintiff's agent, G. T. Powell, 
rented the store in question to L. George a t  a rental of $75.00 per 
month, but for no special length of time. Three or four months there- 
after the defendant George saw the said Powell and told him that he 
had paid the rent on the building for thc first month and onehal f ,  but 
that  he  no longer had any interest in the "City Market," an  alleged 
partnership. The  defendant, John  McCall, continued to pay rent on the 
building up to 1 January,  1930. The trial court held that  the notice 
given by George to Powell was not sufficient to relieve him from liability 
for subsequently accruing rent. I11 this, we think, there is  error. Furni- 
ture Po., v. Russell ,  171 S. C., 474, 88 S. E. ,  484; S t r a u s  v. Sparrow, 
148 N. C., 309, 62 S. E., 308. Such notice was, a t  least, sufficient to 
put  the plaintiff on inquiry, and this carries with i t  a presumption of 
notice of all that  a reasonable investigation would have disclosed. R. R. 
c. C'omrs., 185 N. C., 265, 124 S. E., 560; Mills v. Kemp, 196 N. C., 
309, 145 S. E., 557. A party having notice must exercise ordinary care 
to ascertain the facts, and if he fail to investigate when put upon in- 
quiry, he is chargeable with all the knowledge he would have acquired, 
had he made the necessary effort to learn the t ru th  of the matters 
affecting his interests. Wynn v. Grant, 166 N .  C., 39, 81 S. E., 949. 

The appealing defendant is entitled to h a r e  the matter submitted to 
another jury. 

New trial. 

FIRST AND CITIZER'S KSTIONAL GAXK v. THE CORPORATION COJI- 
MISSION O F  THE STATE O F  NORTH CAROLINA A N D  A. G. SMALL, 
LIQUIDATING AGENT IN DISSOLUTIOS OF TIIE CAROLINA BANKING AND 
TRUST COMPANY. 

(Filed 30 September, 1931.) 

1. Banks and Banking H d-Where bank mingles guardianship and other 
funds its successor as guardian is not entitled to preference. 

Where a bank, authorized by its charter to act as guardian, inter- 
mingles funds coming into its hands as guardian with funds recei~ed 
by it in  its regular banking business, and it is impossible to separate any 
of thc trust funds from the other funds 011 deposit and placed in the 
bank's vault, Held: upon the bank becoming insolvent its successor as 
guardian has no lien on its assets and is not entitled to a preference for 
the amount of the guardianship funds in an action against the liquidating 
agent, but is only a general creditor of the bank and entitled only to 
pro rate with other creditors, the guardianship funds being also protected 
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hy the bond required by statute; the mingling of guardianship and per- 
sonal funds by an individual guardian depositing the funds in a bank 
is distinguished. 

2. Samc-Where hank endorses note to itself as guardian and becomes 
insolvent the minors are tenants in common therein. 

Wl~ere a bank acting under authority of its charter 21s guardian for 
certain minors is the payee of two certain notes which it endorses without 
recourse, one to itself as guardian for one group of minors and the other 
to itself ns guardia11 for a second group of minors, and thereafter the 
hank brcomes insolvent, Held: its successor as guardian for some of the 
second group of minors has no right, title or interest in the note endorsed 
for the benefit of the first group of minors, and is not entitled to recover 
the second note from the liquidating agent, it being only a tenant in com- 
mon along with the other minors for whose benefit the note was endorsed, 
and the second note should be collected by the liquidatin$: agent and the 
proceeds applied according to the respective rights of the parties. 

L h ~ ~ a r ,  by plaintiff from Grady,  J., at  J u n e  Term, 1!)31, a t  Cham- 
bers, in Elizabeth City, N. C., from PASQUOTANK. ,Iffirrr~ed. 

The following judgment mas rendered by the court b ~ l o w :  
"This cause came on for hearing at the above time a d  place upon 

an agrecd statement of facts, signed by counsel, which is  hweto attached, 
and made a par t  of this judgment. 

1. I t  appears from said statement of facts that  the Carolina Banking 
and Trust  Compmy was a domestic corporation engaged in the banking 
busi~less in Elizabeth City, and that  it was ~uthor ized ,  under its charter, 
and rider the laws of this State, to act as guardian, administrator, or 
executor, in the same manner as an individual might act under the !nw 
of this State. 

2. That  said Carolina Bank i~ lg  and Trust  Company closed its doors 
and v a s  taken over by the Corporation Commission on 19 August, 
1030, a t  which time it was the general guardian, under an order of the 
clerk of the Superior Court of Pasquotank County, of Mattic White- 
1111rst and Clarence Whitehurst ; and since that  time i t  has been removed 
a 9  guardian of said minors and thf' First  and Citizens National Bank 
of Elizabeth City has been appointed as general guar'lian for said 
miuors, and prosrcutes this action in their behalf. 

3. .\t the time of its failure and the taking over by the Corporation 
Commissioll, as aforesaid, said Carolina Banking and Trust  Company, 
in its capacity as guardian, or ~xecutor ,  of various and sundry persons, 
had 011 deposit in said Carolina Banking and Trust  Company, as a bank- 
ing institution, the sum of $29,750.59; this sum being the aggregate of 
thc several amounts specified and set out in article 6 of the agreed 
staternmlt of facts; and of this amount the plaintiff's vards,  Mattie 
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Whitehurst and Clarence Whitehurst, were entitled, respectively to 
$737.18, and $692.21, making a total of $1,429.39. All of said deposits, 
aggregating $29,750.29, were amply protected by a solvent bond, which 
had been duly executed by said Carolina Banking and Trust Company 
as guardian, executor, and so forth, with approved sureties, and out of 
which a recovery can be had at  this time for the full amount due by the 
defendant, Carolina Banking and Trust Company, former guardian of 
the minor plaintiffs in this cause. 

4. I t  will be observed that the Carolina Banking and Trust Company, 
as guardian of the said Mattie Whitehurst and Clarence Whitehurst, 
is not a party to this action; but the same is being prosecuted solely 
against the successor in title of the assets of the Carolina Banking and 
Trust Company as a banking depository of the funds hereinbefore re- 
ferred to. 

5 .  I t  is admitted, by all parties, that at  the time of the closing of the 
said Carolina Banking and Trust Company, it had on hand, in cash, 
more than enough money to pay off and discharge all of said trust ac- 
counts, referred to in article 6 of the agreed statement of facts; and the 
plaintiff insists that, inasmuch as these moneys constituted a trust 
fund in the hands of the bank, and inasmuch as they were mingled 
with other moneys belonging to said bank, it is now entitled to have 
a decree of this court declaring that it is entitled to a preference, to 
the extent of its claim, over and above all other creditors of the said 
Carolina Banking and Trust Company, as a banking institution. 

6. As the court sees it the plaintiff's contention is, in effect, that, not- 
withstanding the funds in question are amply secured by a bond, that 
the unsecured creditors and depositors of said bank must yield their 
rights in the premises and put themselves in the position of securities, 
so that their moneys may be used to pay the plaintiff's claim, while 
they stand to lose what they have on deposit, or the anlouut owing 
them by said Carolina Banking and Trust Company, at least to the 
extent of such preference. 

The court is unable to follow the reasoning of the plaintiff. Thcrc 
xiras no contract, according to the agreed statement of facts, betweeu 
the parties, which would set aside any particular item of the funds 
in question so as to give to the plaintiff a particular lien thercon, or a 
preference over the other creditors; but according to the facts as agreed, 
the plaintiff and its predecessors in office are simply unsecured creditors 
of said Carolina Banking and Trust Company, in its character as a 
bank; and therefore, it stands in a similar position to the defendants as 
successors in title to the assets of said bank; and it  is therefore, 
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Ordered and adjudged that the plaintiff has no preference and that 
it is simply an unsecured creditor of the defendants, and entitled to 
pro-rate in the funds in hand, along with the other unsecured creditors. 

I t  appears from article 10 of the agreed statement of facts, that at 
the time the Carolina Banking and Trust Company clcsed its doors, 
i t  had in its possession two certain notes, one in the sum of $4,000, 
dated 29 July, 1929, payable 27 October, 1929, to the order of Carolina 
Banking and Trust Company, and endorsed, 'Without recourse to Caro- 
lina Banking and Trust Company, guardian for Eddie Rhodes, Murden 
Rhodes, Elvy Rhodes and Cecil Rhodes, or order, and any surplus to 
the guardian account of McKinney heirs': said note being secured by 
the pledge of a note for $5,000, which note was secured 1~y real estate. 
The second note was executed by S. G. Scott, in the principal sum of 
$6,000, dated 6 November, 1928, and payable 2 September, 1929, to 
the order of the Carolina Banking and Trust Company, and endorsed 
'Without recourse to Carolina Banking and Trust Company, guardian 
for Clarence Whitehurst, Mattie Whitehurst, Fannie Tadlock, I r a  Tad- 
lock, Cora McKinney, and others,' all of which will appear by reference 
to article 10 of the agreed statement of facts. 

The court is of the opinion, and so adjudges, that the plaintiff has no 
right, title or interest in and to the first note above mentioned; and that 
as to the second note, for $6,000, the plaintiff's interest in said note is 
only that of a tenant in common along with 14 other minors, who are 
named in said article 10 of the agreed statement of facts; and that, 
therefore, the plaintiff is not entitled to said note, but that it is the 
duty of the defendant to collect the same and pay out the proceeds de- 
rived therefrom to the parties in interest, acc'ording to their respective 
rights, as set out in the agreed statement of facts. 

I t  is further ordered and adjudged that the costs of -his action be 
taxed against the plaintiff.'' 

To the foregoing judgment, the plaintiff excepted, assigned error and 
appealed to the Supreme Court. 

J .  H. LeRoy, Jr., and McMullan & McMullan for plaintiff. 
Thompson & Wilson for defendant. 

CLARKSON, J. Were the funds in the hands of the Carolina Banking 
and Trust Company, former guardian of plaintiff guardian's wards, 
divested of their character as trust funds, when placed orm deposited by 
said bank in its own vaults, under the circumstances of this case? We 
think so. 

The agreed facts show: "That, when so placed or deposited, the 
moneys received belonging to one of the estates aforesaid was not kept 
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separate and distinct from the moneys belonging to the other estates 
aforesaid, or from the moneys received by said bank in the usual course 
of its general banking business-all such moneys being commingled 
in the vaults of said bank." 

"It is a well settled general rule that a receiver of a bank in which 
a fund impressed with a trust was deposited cannot be required to repay 
it in preference to the claims of other creditors, unless the trust fund 
can be identified, or traced into some other specific fund or property. 
Still it is held that the identical money deposited need not be traced into 
the receiver's hands where the funds received by him are in any event 
increased by the amount of the deposit, and it has also been held that it 
will be presumed that enough of the money in the bank's possession 
when it closed its doors, to satisfy such fund, belongs to the trust; and 
that, if the balance on hand is not equal to such fund, the entire balance 
will be turned orer to the beneficiary." 3 R. C. L., "Banks," p. 554, 
see. 181, in part. 

We find the following stated in 7 C. J.-Banks and Banking-p. 633, 
sec. 308(5) : "With regard to  the effect of deposits of trust funds the 
authorities are not in entire accord. According to one view which ap- 
pears to prevail more generally deposits made by trustees, executors, 
administrators, assignees, agents, public officers, and other persons who 
are serving as fiduciaries are usually considered as simply general de- 
posits, and if the bank fails to pay them, the beneficiaries have no 
peculiar claims or rights over other creditors, but must share like other 
creditors; but it has also been held that the receipt by a bank of a trust 
fund, with the knowledge of its trust character, impressed the assets of 
the bank, which were increased to that extent, with a trust for the 
payment of such fund." 

I n  Bank v. Davis, 115 N. C., 226, the following principle is laid 
down: "Plaintiff bank, being ignorant of the insolvency of the Bank 
of New Hanover, sent to it items for collection and remittance. New 
Hanover Bank mingled the proceeds of the collection with its own funds, 
so that the specific money received on the items so sent by plaintiff 
bank could not be traced. No mutual account was kept between the 
parties. Before remitting for the items so collected New Hanover Bank 
failed, and there was money enough on hand and turned over to the 
receiver to pay the plaintiff's claim; Held, that upon the collection 
of the items and the mingling of the proceeds with the assets of the 
New Hanover Bank, the relation 6'f principal and agent, trustee and 
cestui que tmst ceased, and that of principal and debtor arose between 
the parties, and plaintiff became a simple contract creditor with no 
preference orer other creditors, and it is immaterial, in such case, 
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whether or  not the officers of New Hanover Bank knew that  i t  was 
insolvent." (Headnote) Bank v. Davis, 114 N .  C., 343. 

The record discloses that  "the funds in question are zmply secured 
by a bond." 

I n  Roebuck v. Surety Co., 200 N.  C., a t  p. 202, the following observa- 
tion is  made: "The bank, a s  guardian, i n  not investing the funds of its 
ward, but intermingling i t  with other funds of its bank, was faithless 
to the trust reposed i n  i t ;  and i ts  bondsman, the defendant, must suffer 
the loss for such faithlessness." 

This Court has adopted the "well settled general rule" set forth in  
R. C. L., supra, and the "view which appears to prevail more generally" 
set forth in C. J., supra. 

The plaintiff contends: "It is  admitted that, from and after the re- 
ceipt by the Carolina Banking and Trust  Company, as guardian, of the 
various trust  funds set out in the agreed facts until the bank was taken 
over for purposes of liquidation, there was, in the vaultf of the bank, 
an  amount of cash in  excess of the aggregate of such trust funds. Upon 
this admission, it is respectfully submitted that  the trufit funds have 
been sufficiently identified or traced into the hands of the defendant as 
to permit recovery." W e  cannot so hold. 

"The general rule where the bank has completed the collection and 
mixed the funds with its own is that  the bank is no longer a trustee but 
simply a debtor, and that  the owner of the paper cannot claim a prefer- 
ence out of its assets. Some recent cases, however, following the  doctrine 
of Knachbull v. Hallett, L. R., 13, Ch. Div., 696, hold tha t  t he  court 
may separate the trust fund from the general assets of the bank although 
they reached the  hands of the assignee in an indistinguishable mass." 
Sayles v. Cox, 32 L. R. A., a t  p. 719 (note). 

This matter is so thoroughly considered in an Alabama decision, that 
we copy fully from that  case, as it follows the rule adopted in this State. 
I n  Smith B Co. v. Jfontgomery, 95 Sou. Rep., p. 292 (209 Ala., p. loo) ,  
speaking to the subject: '(There are  quite a number of cases holding 
that a principal may subject funds to his lien when the agent com- 
mingles the same with his own, or when a bank places the same to the 
individual credit of the agent, and a few which conform to the appel- 
lants' contention; but the contrary rule, which requires identification and 
more than tracing the m n e y  into a common fund held by a bank or 
receiver for a number of claimants, has been followed ~y our court, 
and is supported by well-reasoned cases in other jurisdictions. This 
identical question has been recently decided by the Pennsylvania Court. 
Comntonzcealfh G .  l'rademen's T m f  Co., 250 Pa., 378, 95 Atl., 577, 
L. R. ,I., 1916C, 10, wherein the court after commenting on Knachhull 
v. H a l l ~ t ,  and other cases, said : 
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'These cases establish the general rule that  where a trustee receives 
money from a cestui que t w t  and deposits i t  with his own account, 
and in his  own name, to which account he subsequently adds and with- 
draws money, the cestui que tmst may claim to  the extent of his trust 
fund the lowest amount which was on deposit a t  any time during the 
continuance of the trust, regardless of the fact that  the funds were 
commingled and increased or diminished from tirne to time. This rule is 
based on the theory that the trustee will not be presumed to have in- 
tended to commit a criminal act, and so long as  there are  funds of his 
own, though mixed with the trust funds, any withdrawal from the 
account will be considered as a withdrawal of his own money, and not 
that  belonging to the trust, and it is only when the total amount is 
reduced below the amount of the trust, that  this presumption is rebutted, 
because the circumstances preclude any other possibility. There appears 
to be no case in Pennsylvania where it has been decided by an  appellate 
court that  the above rule is the law of this State, nor is i t  necessary to 
decide here the precise question as to whether the trustee is an  individual 
and deposits money in his own bank account. The  trustee here is  a trust 
company authorized by statute to receive and handle funds of others and 
do a general banking business. I n  the conduct of this business it 
necessarily handled trust funds belonging to a large number of persons. 
These funds in the present case were deposited in a general account 
and in this way it became impossible to say to whom any particular 
part  belonged. The case is distinguishable from that  of an individual 
trustee who mixes the funds of a single cestui que trust with his own 
account. I n  such case i t  can readily be determined whether and to what 
extent he has appropriated the trust funds to his own use. On the 
other hand, when a trust company deposits in a common account funds 
belonging to various persons, i t  cannot be said that  the mere fact of 
their being on deposit a t  all times sufficient to meet the claim of any 
particular customer of the bank entitled that  customer to claim i t  as 
against other claimants whose money also went into the same account. 
Claimant could not trace title to any particular part of the deposits and 
his claim can therefore rise no higher than the claim of others whose 
money was deposited in the same general fund.' 

The  present holding is supported in  point by the case of Philadelphia 
Ja t ional  Bank  v. Dowd ( C .  C . ) ,  38 Fed., 172, 2 L. R. A., 480. See, also, 
Commercial Bank  of Baltimore v. Davis, 115 N .  C., 226, 20 S.  E., 370." 

On rehearing of the above case, i t  is said:  "We can add but little to 
the above quotation from the Pennsyluaniu case, which is supported ill 
point by the North Carolina and United States Court of Appeals cases, 
and is  in line with previous utterances of this Court," etc. 
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General  deposit, special deposit and  deposit f o r  special purpose, see 
Corp. Commission v. Trust  Co., 193  N. C., 696;  Corp. Commission 1). 

Trust  Co., 1 9 4  N .  C., 125;  Minnis v. Sharpe, 198 N .  C., 369. 
W e  see no e r ror  i n  the  judgment  i n  regard t o  t h e  two certain notes 

the  Carol ina Banking  and  T r u s t  Company h a d  i n  i ts  possession. F o r  
the  reasons given, t h e  judgment of t h e  court  below is 

Affirmed. 

IRA L. GARRETT v. DR. R. L. KERDRICK AND DR. JOHN SALIBA. 

(Filed 30 September, 1931.) 

Judgments  L H u d g m e n t  rendered by court of competent jurisdiction 
will estop parties as t o  a l l  issuable mat te r s  embraced i:n pleadings. 

Where a court of competent jurisdiction renders judgment in a case 
properly before it, such jcdgment estops the parties and their privies 
as to all issuable matter contained in the pleadings, including all material 
and relevant matters within the scope of the pleadings which the parties 
in the exercise of reasonable diligence could and should have brought 
forward. 

S a m d u d g m e n t  i n  favor of surgeon for  services rendered will estop 
patient f rom bringing la te r  action for  malpractice. 

Where surgeons have recovered judgment against their patient for 
services rendered in the treatment of broken bones, lacerations, etc., a 
later action brought by the patient against them for alleged malpractice 
in such treatment is  barred by the former judgment, since the allegations 
of malpractice should have been set up  a s  a defense in  the surgeons' ac- 
tion against him, which he defended, the matter being w ~ t h i n  the scope 
of the prior action. 

Same-- I n  this  case held: parties werc i n  privity, and  estoppel a s  t o  
one defendant o p e ~ a t e d  as t o  t h e  other. 

Where a surgeon who has rendered services in the treatment of a 
patient recovers judgment against the patient for such services, and 
thereafter the patient brings action against the surgeon and his partner, 
who had coijperated and assisted in the treatment, to recover for alleged 
malpractice in such treatment, the prior action operates as  a bar not only 
in favor of the surgeon recovering judgment therein, but also in favor 
of the assisting surgeon, he being regarded as  a privy in the same cause. 

CIVIL ACTION, before Grady, J., a t  J u n e  Term, 1931, of P A S Q ~ O T A K K .  
T h e  facts  of the  case and  the  contentions of t h e  part ies  a r e  set fo r th  

i n  the judgment, which is  a s  follows: 
"This cause coming on to be heard,  a n d  upon  motion of the  defendants 

to  dismiss t h e  action, a n d  al l  par t ies  having appeared and  agreed t h a t  
t h e  court might  find the  facts  and  render  judgment therc.on, either ill 
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or out of term; now, upon an inspection of the pleadings and upon the 
admissions of the parties, the court finds the facts to be as follows: 

1. That on 20 January, 1929, the plaintiff, I. L. Garrett, was injured 
in an automobile wreck, near Shawboro, N. C., in Currituck County, 
North Carolina, said injury having been caused by the negligence of 
W. L. Morrisette and Mrs. W. L. Morrisette. 

2. That thereafter during the month of May, 1929, the said I. L. 
Garrett instituted an action in the Court of Law and Chancery of the 
city of Norfolk, Va., against the said W. L. Morrisette and Mrs. W. L. 
Morrisette; it being alleged in the pleadings filed in said cause that by 
reason of the negligence of said defendants the plaintiff was knocked 
from his automobile, caused to fall on the roadway, was lacerated, 
bruised, torn and crushed, and suffered bruises, contusions, lacerations, 
sprains and broken bones, ilijured his nerves, flesh and bones and crip- 
pled the arms and legs of the plaintiff, causing great pain and distress, 
permanent and incurable injuries; also that he was caused to suffer 
great mental anguish arid was permanently injured and has been obliged 
to pay out divers sums of money, aggregating a large sum, to wit, $1,400 
in and to endeavoring to be relieved and cured of said injuries, and has 
been forced to lose a great deal of time from attending to his business, 
and has suffered, and will continue to suffer, great loss from the con- 
tinued diminution of his earning capacity, etc. The petition and notice 
of motion in said cause, and the entire record therein, is here referred 
to and incorporated as a part of this finding of fact. 

3. Thereafter, on 19 July, 1929, the defendant executed a release in 
the following language: "for the sole consideration of the sum of $4,200, 
lawful money of the United States, to me in hand paid, this 16 July, 
1929, by Mrs. ?Martha Morrisette (she being one of the defendants in 
said action) I, I. L. Garrett, being of lawful age, hereby release, acquit 
and forever discharge the said Mrs. Martha M. Morrisette, her heirs, 
executors and administrators, from any and all actions, causes of action, 
claims and demands accrued and to accrue on account of any known 
and unknown injuries, loss and damage whatsoever sustained by me on 
or about 20 January, 1929. I t  is expressly understood and agreed that 
the acceptance of the said amount of $4,200 is in full accord and satis- 
faction of a disputed claim and that the payment of the said sum of 
$4,200 is not an admission of liability. 

I n  witness whereof, I have hereunto set my hand and seal this 19 
July, 1929. (Signed) I. L. Garrett." 

4. That thereupon, said release having been produced in open court, 
the said action was dismissed on motion of the plaintiff, on 23 July, 
1929. 
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2. That  as admitted in plaintiff's reply the action in the Court of Law 
: ~ n d  Chancery in Norfolk, above referred to, was against Mrs. Martha 
Morrisette and husband, W. L. Morrisette; that  i t  was instituted on 
:mount of injuries received in an automobile collision which occurred 
OII  20 January ,  1929; that it was instituted after the iv jury  referred 
to in the complaint, and after the treatment and professior~al services by 
defendants to the plaintiff therein, also referred to, and the release, 
original of which is  before the court, and signed by this plaintiff as a 
settlement, adjustment and conclusio~i of said litigation. 

6. Tha t  shortly after said accident and injury, and before the insti- 
tution of said Korfolk action, the plaintiff, I. L. Garrett,  placed himself 
in charge of the defendants, R. L. Kendrick and John  Sil iba,  who, as 
he alleges, were practicing physicians, holding themselves out to the 
public as  possessing professional skill, efficiency and trustworthiness to 
treat him in a professional manner;  that  he was taken to the hospital 
in Elizabeth City for surgical treatment, and was taken over for pro- 
fessional treatinelit and attention and surgical operation by the said 
R. L. Kendrick and John  Saliba, who are alleged in the complaint in this 
cause to have acted jointly and in cooperation in said t meatiiient, and 
in the setting of the fractured bones of the arm and leg of the plaintiff; 
aud it is admitted by the defendaiits that  they were acting jointly and in 
caoijperation for the purposes of this action. 

7 .  The  plaintiff alleges, in this action, that  the defendants, without 
justifiable cause, negligently failed to set, adjust and treat the said 
fractured bones, and especially that  of his leg, with that  reasonable 
degree of care, skill and efficiency which i t  was their duty to exercise and 
which was promised and implied by holding themselves out to the public 
and to the plaintiff as skillful surgeons, and by reason o '  such neglect 
and failure of proper care and attention, and failure of the exercise of 
a fa i r  and reasonable degree of surgical skill, and in proper setting of 
the bones of both the arm and leg, of the plaintiff, and eqecial ly so as 
to the leg, the bones of which were left lapped, not being properly 
adjusted and put together so they could knit, grow and heal. 

8. The plaintiff further alleges that  he has been damaged oil account 
of the negligence of the d e f e ~ ~ d a n t s  in the sun1 of $5,000; and the com- 
plaint, answers, ameiidnler~ts and reply filed in this cause are hereby 
iucorporated as a part  of this finding of fact. 

9. At the time said medical services were performed by the defend- 
ants to the plaintiff, the defendant, John  Saliba, and Dr .  M. S. Bulla, 
of Elizabeth City, were the owners of a certain hospital in Elizabeth 
City, and were trading under the firm name of Elizabeth City Hospital ;  
and on 14 August, 1929, the said John  Saliba and M. LI. Bulla insti- 
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tuted ail act iol~ ill the Superior Court of Pasquotank Couuty against 
the plaii~tiff and his wife, Beatrice Sawyrr Garrett,  the purpose of 
which actiou \ \as to collect fro111 the plaintiff, I. L. Garrett,  the sum 
of $605.00 for bed, board and other hosii tal  attention, other tlian surgi- 
cal serrices, together with the sun1 of $200.00 for professional or surgical 
services rendered by the plaintiffs in said action, through the defendant, 
John Saliba, niakiiig a total of $805.00. Said cause came 011 for hearing 
a t  the March Term, 1930, of the Superior Court of Pasquotailk County, 
wheu and where issues were submitted to the jury and said jury awarded 
to the plaiiltiffs, Bulla and Saliba, the sum of $425.00 for bed and 
board, and othcr hospital attention a ~ i d  the sum of $100.00 for pro- 
fessional or surgical serrices reilderetl through the plaintiffs therein, 
and j u d g m e ~ ~ t  ill f a lo r  of the said plaintiffs, Bulla and Saliba, t r ad i i~g  
as Elizabeth City Hospital, was thereupon entered by the court, for the 
amount aforesaid, a i d  was paid by the defendant, I. 1,. Garrett,  the 
plaintiff ill the present suit. The  complaint, answer, rcrclict and judg- 
~ r i e ~ ~ t  ill saitl causc arc hem? rrferrcd to auil 111ac1e a part of t h ~ s ( ~  fiudiugb 
of fact. 

10. The  defe~~tlairt,  John Saliba, and tlcfentlant, R. L. Kendrick, plead 
said judgment, togcthw with the judgment rendered in the court of Law 
ant1 Chancery, in Sorfolk,  Virginia, hrrrinbefore rrferred to, as an  
estoppel iu this actioii, and moves that  the same be dismissed. 

11. The  defendant, R. L. Kr i~dr ick ,  also contends under the allega- 
tions of the complaint herein, and uot denied in the answer, that  as 
he was a copartner pro hac ?) ice  of the defendant John  Saliba, in per- 
forming the services referred to a t  the Elizabeth City Hospital, he is 
privy to the matters and things alleged by the said John  Saliba by n a y  
of defense, arid in his own plea, and is also entitled to ha re  this action 
dismissed as to him, for the same cause. 

12. I n  Bell v. Machine Co., 150 N. C., page 111, it Tvas held that, 
"When it has been adiudicated in a former action that  the defendant 
in this action has performed his contract to repair the wssel of the 
present plaintiff, the plaintiff is estopped to claim damages arising from 
defective work alleged to hare  been doue thereon." Applying the law 
as eilunciated in Bell v. Xachine Co., supra, to the facts of the iristant 
case, the court i s  of the opinion that  the judgment in the case of Bulla 
and Saliba against I. L. Garrrt t ,  having been entered and paid, that  it  
is  necessarily an adjudication of the fact that  both Doctors Saliba and 
Kendrick performed their services in a satisfactory and acceptable man- 
ner, and that because of this adjudication the plaintiff cannot now be 
heard to complain that he has been damaged by the negligence of either 
one of them, i t  is, therefore, 
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Ordered and adjudged that the plaintiff is not entitled tcl recover any- 
thing by his writ; that the defendants go hence without day and recover 
their costs to be taxed against the plaintie and the surety on his 
prosecution bond. This 15 June, 1931. RER'RY A. G:RADY, Judge 
Presiding." 

From the foregoing judgment plaintiff appealed. 

Ward & Grimes for plaintiff. 
Ehringhaus & Hall for Kendrick. 
McMullan & McMullan, for Saliba. 

BROGDEN, J. The record presents the following question of law, 
to wit : 

If a surgeon sues a patient to recover compensation for surgical 
services, and the patient makes an appearance and defends the suit, and 
judgment is recovered against him for such services, can such patient 
thereafter sue the surgeon for damages alleged to have bcmen caused by 
the malpractice of the surgeon in treating the injuries? 

I t  is to be noted at  the outset that the defendant Kendrick was not a 
party to the suit brought by Saliba and Bulla against the plaintiff for 
services in treating his injuries. However, it was alleged in the com- 
plaint and found as a fact by the trial judge that Kendrick and Saliba 
"acted jointly and in cooperation in said treatment and in the setting 
of the fractured bones of the arm and leg of plaintiff," etc. Therefore, 
it seems to follow that, upon plaintiff's own theory, Kendrick was a 
copartner with Saliba in performing the services out of which the 
litigation grows. 

The general rule governing estoppel in that class of cases to which 
the present case belongs, was declared in Distributing CO. v. Carrauxzy, 
196 N .  C., 58, 144 S. E., 535, as follows: "That when a (court of com- 
petent jurisdiction renders judgment in a cause properly before it, such 
judgment estops the parties and their privies as to all issuable matters 
contained in the pleadings, including all material and relevant matters 
within the scope of the pleadings, which the parties, in the exercise 
of reasonable diligence, could and should have brought forward." 

Thus, when Saliba and Bulla sued the plaintiff upon a quantum 
meruit for services, it was necessary to allege and prove that the services 
were rendered and that they were reasonably worth a certain amount. 
As the defendant in that case defended the action upon the merit of the 
claim asserted, it was his duty to set up the malpractice complained of as 
a counterclaim by virtue of the fact that the malpractice grew out of 
the same contract or transaction which formed the basis of the claim 
of the plaintiffs. 
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T h e  t r i a l  judge was of the  opinion t h a t  the  principle announced i n  
Bel l  v. Machime Co., 1 5 0  N.  C., 111, 63 S. E., 680, was determinative 
of t h e  question of estoppel. T h i s  Cour t  concurs i n  t h e  rul ing of the  
t r i a l  judge. T h e  identical principle was t h u s  s tated i n  the  Bell case, 
supra:  "The plaintiffs contend that this is  a counterclaim, which it was 
optional wi th  them to plead. I t  seems to us  t h a t  while the damage now 
sued for ,  if valid, would be a counterclaim, t h e  foundat ion for  t h e m  is  
taken away by t h e  adjudicat ion i n  t h e  other action t h a t  t h e  defendant 
h a d  performed i t s  contract." 

Affirmed. 

PARTE ALICE BAREFOOT, WIDOW ; BETTIE JOHNSON AND HUSBAND, 
ROBERT JOHNSON; WINNIE BLACKMON, WIDOW; ILA ALLEN AND 

HUSBAND, J. T. ALLEN; HATTIE LEE AND HUSBAND, T. D. L E E ;  
MATTIE ELDRIDGE, WIDOW; DELLA LEE, Wmow; EMMIE L E E ;  
HENRY LEE AND WIFE, NORA LEE. 

(Filed 30 September, 1931.) 

1. Descent a n d  Distribution A *Where deed from fa ther  to son is  sup- 
ported by adequate consideration son takes by purchase. 

A deed to lands from a father to his son reciting a consideration 
of natural love and affection and a further consideration of one hundred 
and sixty dollars, reserving a life estate with warranty and covenants 
of title excepting an existing judgment against the land of one hundred 
and sixty dollars, Held: the words of the consideration "natural love 
and affection" do not qualify the estate, and in the absence of words to 
the contrary the express consideration of one hundred and sixty dollars, 
the amount of the outstanding judgment against the land, is a valcable 
consideration and sufficient to support the deed and create the son a new 
propositcs, and a t  his death intestate, the lands will descend to his heirs- 
at-law and not to those of the grantor, his fathrr ,  the estate acquired by 
the son not being by descent, devise, gift or settlement. 

2. Same-Actual consideration paid may be  shown by parol, bu t  i n  absence 
of proof t o  contrary it will be deemed a n  adequate consideration. 

A consideration expressed in a deed is not contractual and the actual 
amount paid may be shown by parol evidence, but nothing else appearing, 
it  will be presumed that the recited consideration is correct and where 
a deed from a father to a son is supported by a valuable consideration 
and another deed is introduced as  a correction thereof showing a larger 
amount, the later deed, if taken as  correct, recites a valuable consitlera- 
tion cnder which the son would also take by purchase. 

3. Descent and  Distribution B a-Where son acquires land from father  
by purchase and  dies  before father ,  son's heirs t a k e  exclnsivelg. 

The fourth canon of descent, providing that upon the death of the 
ancestor intestate and without lineal descendants the inheritance in land 
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shall descend to the next collateral relation of the person last seized, 
capable of inheriting, of the blood of the ancestor, is construed in con- 
nectio~i with the sixth canon, providing that the collateral relations of 
the half-blood shall inherit equally with those of the whole blood, with 
an exception where the inheritance is transmitted to the person last 
seized by devise, gift or settlement, but the exception does not apply 
where the estate is acquired by purchase, and where a son acquires land 
by deed from his father and pays a valuable consideration therefor, 
and dies without lineal descendants prior to his father's death intestate, 
Held: the land descends to the collateral relations of the :son whether of 
the whole or half-blood, and the inheritance is not limiled to the col- 
lateral relations of the son who are also of the blood of the father, the 
grantor. C. S., 1684. 

APPEAL by intervening petitioners from Sinclair, ,J., holdirig that  they 
are  not entitled to any interest in the land described in the petition. 
F rom JOH~TSTOX. Reversed. 

The petitioners named above brought a special proceeding, ex parte, 
before the  clerk of the Superior Court of Johnston County for the 
partition of a tract of land containing 85 acres. They alleged that  
they are the sole owners thereof and tenants in common as the heirs a t  
law of N. J. Lee, deceased. Pending the proceeding R. N. Allen, R. M. 
Barefoot, E. Fletcher Barefoot, Susan J a n e  Barefoot, and Amanda 
Stewart mere permitted to intervene and to  file a petition setting forth 
their claim as heirs a t  law of S. J. Lee. The  cause was heard by the 
clerk upon the following facts:  

1. Jul ius  A. Lee, Jr . ,  was the father of N. J. Lee, who died during 
the lifetime of the said Ju l ius  .I. Lee, Jr . ,  without lineal descendants 
and intestate. 

2. Ju l ius  A. Lee, Jr . ,  conveyed to the said IT. J. Lee a tract of land 
containing about eighty-five (85) acres, by deed, dated !22 December, 
1893, which is duly recorded in the registry of Johnston County, in 
Book H-6, page 410, and that  the said deed as recorded is incorporated 
and made a par t  of this paragraph. 

3. Jul ius  A. Lee, J r . ,  is now dead, having died during the year of 
1930. 

4. The  original petitioners are lineal descendants of Ju l ius  A. Lee, 
Jr . ,  and are collateral relations of the whole blood of N. J. Lee. 

5. T h e  intervening petitioners are collateral relations of the half- 
blood of N. J. Lee, being of the blood of the mother of N. J. Lee, but 
not of the blood of Ju l ius  A. Lee, J r .  

6. The  original petitioners claim as  sole heirs-at-law of N. J. Lee as 
being of the blood of the  ancestor, Ju l ius  A. Lee, J r . .  from whom the 
inheritance was derived. 
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7 .  The intervening petitioners claim their proportionate part  of said 
land as heirs-at-law of X. J. Lee, claiming that  said lands were pur- 
chased and that  therefore x. J .  Lee became the beginning of a new h i e  
of inheritance. 

The  deed executed by Jul ius  A. Lec, to N. J. Lee 22 December, 1893, 
contains the following provisions : 

"Witnesseth: that  said Ju l ius  A. Lee, Jr . ,  in consideration of natural  
love and the payment of judgment to P. T. Massengill of about $160.00, 
to h im paid by N. J. Lee, the receipt of which is  hereby acknowledged, 
has bargained and sold and by these presents does bargain, sell and 
convey to said N. J. Lee and his heirs and assigns, a certain tract of 
land. . . . 

"It is expressly understood by both parties to this deed that  the party 
of the first par t  reserves his life estate upon said land and also the 
right of his wife, Mary Lee, to  a dower thereon, if she survives her 
husband, and the said Ju l ius  A. Lee, J r . ,  party of the first part, does 
hereby reserve to himself for the term of his  natural  l i f ~  the full use 
and control of said land and also for his  said wife a dower interest 
in the same after his death. 

"To have and to hold the aforesaid tract or parcel of land and all 
privileges and appurtenances thereto belonging to the said S. J. Lee 
and his heirs and assigns to his and their only use and behoof forever, 
subject to the reservation and exceptions above set out. 

"And the said Ju l ius  A. Lee, Jr.,  covenants to and with the said 
K. J. Lee and his heirs and assigns forever, that  he  is seized of said 
premises in fee arid has a right to convey the same in fee simple, that  
the same are  free from all encumbrances, except a judgment to P. T. 
Massengill and that  he will warrant  and defend the said title to the 
same against the claims of all persons whatever except against said 
judgment." 

On 1 2  August, 1912, after the death of his wife J. A. Lee made ail- 
other deed to K. J.  Lee purporting to convey the same land and to 
correct tlie former deed, the only ''correction" being a recited consider- 
ation of $1,200. 

The original petitioners are children of Ju l ius  A. Lee, and sisters of 
the whole blood of N. J. Lee, the only son. S. J. Lee died in 1921. 

The  clerk adjudged that  the original petitioners are the owners of 
tlie land and entitled to partition, and upon appeal the Superior Court 
affirmed the judgment and further adjudged that  the intervening peti- 
tioners are  not entitled to any interest in the land, not being of the 
blood of Julius A. Lee, from whom the inheritance came. 

The intervening petitioners excepted and appealed. 
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Ezra Parker and Parker & Lee for appellants. 
Leon G. Stevens for appellees. 

ADAMS, J., after stating the case: N. J. Lee was the only son of 
Julius A. Lee. While his father was living he died intestate without 
lineal descendants, leaving sisters of the whole blood who, with the chil- 
dren of a deceased sister, are the original petitioners. The intervening 
petitioners are collateral relations of the half-blood of N. J. Lee, being 
of the blood of his mother but riot of his father, and in this capacity 
they claim an interest in the land in suit. The trial court adjudged 
that they have no interest in the land and they excepted and appealed. 

The fourth canon of descent is in these words: "On failure of lineal 
descendants, and where the inheritance has been transmitted by descent 
from an ancestor, or has been derived by gift, devise or settlement from 
an ancestor, to whom the person thus advanced would, in the event of 
such ancestor's death, have been the heir or one of the heirs, the in- 
heritance shall descend to the next collateral relations, capable of in- 
heriting, of the person last seized, who were of the blood of such an- 
cestor, subject to the two preceding rules." C. S., 1654, Rule 4. 

This rule must be construed in connection with the sixth, which 
provides that collateral relations of the half-blood shall inherit equally 
with those of the whole blood, and that the degrees of re1:itionship shall 
be computed according to the rules which prevail in descents at common 
law. Paul v. Carter, 153 N.  C., 26; Noble v. Williams, 167 N.  C., 112. 
I t  is thus enacted that collateral relations of the half-blood shall inherit 
equally with those of the whole blood in  all cases excepting those 
particularly stated in the fourth rule. The exceptions :we these: (1) 
cases in which the inheritance has been transmitted to the propositus 
by descent from an ancestor; ( 2 )  cases in which it has bl2en derived by 
gift, devise, or settlement from an ancestor to whom the person so ad- 
vanced (the propositus) would in the event of the ancestclr's death have 
been the heir or one of the heirs. I n  these two cases the inheritance 
shall descend to the next collateral relations of the propositus who are 
of the blood of the ancestor from whom it was derived. 1-n Burgwyn v. 
Devereus, 23 N .  C., 582, Chief Justice R u f i n  observed that "purchased 
estates-in the popular sense of the term, purchase-descend to the 
nearest relations, whether of the paternal or maternal line; and that 
descended estates and certain purchased estates (which the act puts on 
the same footing with those descended) descend to the nt!arest relations 
of the blood of the ancestor or person from whom the estate moved." 
The purchased estates which are on "the same footing" with estates 
descended are those derived from an ancestor by gift, devise, or settle- 
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ment. C. S., 1654, Rule 4 ;  Bell v. Dozier, 12 N .  C., 333; Belton v. 
Billups, 19 N .  C., 308; Wilkerson v. Bracken, 24 N .  C., 315; Gillespie 
u. Foy, 40 S. C., 280; Osborne v. Widenhouse, 56 N .  C., 238; Dozier v. 
Grandy, 66 N. C., 484; Watson c. Sullivan, 153 N .  C., 246; Poisson v. 
Peftaway, 159 X. C., 650; Forbes v. Sacage, 173 N. C., 706. 

The  immediate question, then, is this:  Did N. J. Lee acquire his in- 
heritance or title from his father by descent, devise, gift, or settlement? 
The clerk held that  the deed to ICT. J. Lee was not such a conveyance of 
purchase as would change the line of descent and create a new line of 
inheritance. H i s  conclusio~i was based in par t  upon the consideration 
recited in the first deed, the reservation of a life estate and of the right 
of dower, and the father's retained possession of the land-"the home 
place7'-until his death. Without reference to these recitals the tr ial  
judge affirmed the clerk's judgment in general terms. 

I f  J. A. Lee had died intestate, seized of the land in fee, N. J. Lee 
would have been one of his heirs; but if, subject to the life tenure, the 
son acquired his interest for  value as a "purchased estate" and not by 
descent or by purchase in the sense of a gift, devise, or settlement, the 
judgment cannot be upheld. H e  did not take title by devise: his father 
died intestate. The  word "gift" ordinarily imports a voluntary transfer 
of property by one person to another without consideration or compensa- 
tion. And with respect to advancements the law is explicit. I f  a father 
har ing  several children conveys valuable land to one of them for love 
and affection, or for  a nominal consideration, he is presumed to have 
intended an advancement, the consideration not being meritorious. 
Harper ti. l farper,  92 N. C., 300; Powell v. iWorisey, 98 N. C., 426; 
Stevens v. Wooten, 190 N .  C., 378. The judgment appealed from may 
have been founded on this principle; but in such event the presumption 
may be rebutted by proof that  the conveyance was made for value. 
Harper v. Harper, supra. 

I n  this case the deed recites a consideration of natural love and the 
payment of one hundred and sixty dollars. The words "natural love" 
do not qualify the estate. Jlosely v. Mosely, 87 N .  C., 69. The considera- 
ti011 named in the deed is presumed to be correct. Faust v. Faust, 144 
N .  C., 383. As we have said, not being contractual i t  may be inquired 
into by par01 evidence; but we have discovered no par01 evidence to 
contradict the recital. As there is no such evidence we may assume that  
the  grantee paid Massengill $160 in  satisfaction of a judgment which 
was a lien on the land. This payment was a valuable consideration. 
Institute v. Mebane, 165 N .  C., 644; Fertilizer Co. v. Eason, 194 N. C., 
244; Trust Co. c. Anagnos, 196 N .  C., 327. I t  was not merely nominal. 
Retaining a life estate, Ju l ius  A. Lee retained also the possession of the 
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land. Whether  he  could have done so if the  judgment  h a d  not been 
satisfied is  not determined. A t  a n y  r a t e  the  release of t h e  l ien was  a 
benefit t o  t h e  g ran tor  and  a detriment, loss, or inconvenience to t h e  
grantee who pa id  the  money. N o  evidence was offered to show t h a t  t h e  
sum paid was not "near t h e  value of t h e  conveyed property." Kiger c. 
Terry, 119 N .  C., 456. Is  i t  not reasonable to  conclude upon  t h e  ad- 
mit ted facts  a n d  upon  a n  inspection of t h e  first deed t h a t  t h e  part ies  
regarded t h e  recited corisideration a s  a t  least approximating t h e  value of 
t h e  interest conveyed? 

T h e  appellees say  t h a t  the  second deed conveyed no tit168 and  amounts  
to  nothing. Buchanaa v. Clark, 164 N. C., 56. T h e  record shows t h a t  
i t  was "offered a n d  admit ted a s  evidence." If i t  was coni~idered a s  evi- 
dence of the  inadequacy of the  cons id era ti or^ named i n  t h e  first deed 
why should not t h e  admit ted receipt of $1,200 be accepted a s  proof t h a t  
f u l l  value was  p a i d ?  I f  we disregard the  second deed, we  a r e  still  led 
t o  the  conclusion t h a t  the consideration set out  i n  t h e  first deed is  
meritorious, t h a t  the  grantee's estate was acquired by  purchase, and  
not by  descent, gif t ,  devise, o r  settlement, and  t h a t  t h e  intervening 
petitioners a r e  entitled t o  t h e  relief prayed.  J u d g m e n t  

Reversed. 

L. L. BROWN, TRADISG AS BROWN MOTOR COMPANY, v. LESLIE J. 
PAYNE. 

(Filed 30 September, 1931.) 

1. Principal and Agent C d-As between t w o  innocent partias the one 
first reposing confidence in the mrongdoer mus t  suffer tihe loss. 

Where the purchaser of a n  automobile executes a not13 and title re- 
taining contract under a n  agreement that the seller should negotiate the 
note to a credit company, and thereafter, while the note is  in the hands 
of the credit company pending its acceptance thereof, the purchaser, 
with knowledge of the facts, signs another note and title retaining 
contract in blank, and the seller fills in the blanks in the name of an 
automobile dealer, who, without knowledge of the first note, negotiates 
the second note as  paxee to another credit company and pays the pro- 
ceeds to the seller as  a matter of accommodation, and the seller collects 
and retains the proceeds of the first note also, Held: the dealer, having 
paid the note negotiated in its name, may recover from the purchaser 
of the automobile the amount thereof on the principle that  a s  between 
two innocent parties the one first reposing confidence in 1 third person 
must suffer the loss occasioned by his wrongful act, and the question 
of whether the dealer was the payee of holder in due course of the second 
note does not affect his right to recover against the pul-chaser of the 
automobile. 
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2. Trial D +Refusal to direct verdict on conflicting evidence is not error. 
Where the evidence relating to an issue is conflicting the refusal of the 

trial court to direct a verdict thereon is not error. 

APPEAL by defendant from Cranmer, J., at March Term, 1931, of 
NORTHAMPTON. NO error. 

On or about 13  May, 1929, the defendant, Leslie J. Payne, purchased 
from J. Dewey Rice, a new Chrysler automobile. I n  accordance with 
the contract of purchase, the defendant executed and delirered to J. 
Dewey Rice a note in par t  payment of the purchase price of the auto- 
mobile. Defendant also executed and delivered to the said J. Dewey 
Rice a contract by which the title to the said automobile was retained 
as security for the note. I t  was understood and agreed a t  the time the 
note and contract were signed and delivered that  both would be sold 
and assigned to the Atlantic Discount Corporation of Elizabeth City, 
IT. C., provided said corporation should agree to purchase the note from 
J. Dewey Rice and pay to him the purchase price in cash. This note 
was dated 13  May, 1929. 

On 14 May, 1929, J. Dewey Rice informed the defendant that  he had 
tendered the note and contract executed by the defendant on 13  May, 
1929, to the Atlantic Discount Corporation, and that said corporation 
had advised him that it would require several weeks for investigation 
before the said corporation could determine whether or not it would 
purchase the note. J. Dewey Rice then requested the defendant to 
execute and deliver to him another note and contract for the balance 
due on the purchase price of the automobile, advising defendant tha t  he 
would tender the second note and contract to the Commercial Credit 
Company of Charlotte, N. C. I n  compliance with this request, defendant 
executed and delivered to  J. Dewey Rice a second n ~ t e  and contract, 
with full knowledge that  said note and contract would be offered to 
the Commercial Credit Company. Defendant authorized J. Dewey Rice 
to fill in blanks in said note and contract, after he had signed the same. 
At  the time defendant signed the second note. and contract, he knew 
that  the note and contract which he  had signed and delivered t o  J. 
Dewey Rice on 13  May, 1929, were then in the possession of the Atlantic 
Discount Corporation, awaiting the decision of said corporation as to 
whether or  not it would purchase the said note and pay the proceeds 
thereof to J. Dewey Rice. 

At  the date of the execution by defendant of the second note and con- 
tract, which i t  was understood and agreed would be offered to the Com- 
mercial Credit Company, for purchase, J. Dewey Rice had no arrange- 
ments with said company by which he was authorized to draw on it 
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for the amount of a note offered by him to said company for purchase. 
H e  knew, however, that plaintiff, a dealer in automobiles, had such 
arrangements with said company. H e  therefore requested the plaintiff 
to take the note and contract, attach same to a draft on the Commercial 
Credit Company and pay him in cash the amount of the note. Plaintiff, 
as an accommodation to J. Dewey Rice, agreed to handle the note and 
contract in accordance with his request. The blanks in the note and 
contract were filled, showing that plaintiff had sold the automobile to 
defendant, and that plaintiff was payee of the note. After the com- 
pletion of this transaction, plaintiff gave to J. Dewey Rice his check 
for $970.00. This check was paid. Plaintiff then attached the note 
with his endorsement to his draft on the Commercial Credit Company 
at Charlotte, N. C., and forwarded the draft for collectisn. The draft 
was paid by the Commercial Credit Company. At thct time of this 
transaction plaintiff did not know that defendant had executed the note 
and contract, which were then in possession of the Atl:mtic Discount 
Corporation. 

About three weeks after these transactions, the Atlantic Discount 
Corporation notified J. Dewey Rice that it had accepted the first note 
and contract executed by defendant; the said corporation paid the pro- 
ceeds of the said note to J. Dewey Rice who accepted and used the 
same, without notifying either the plaintiff or the defendant that the 
Atlantic Discount Corporatiop had purchased and paid for said note. 3 s  
the result of these transactions, J. Dewey Rice received the proceeds of 
both notes executed by defendant in payment of the balance due on the 
purchase price of the automobile which he had sold to defmdant. 

Some time after these transactions, defendant was notified by the 
Atlantic Discount Corporation that said corporation had purchased 
from J. Dewey Rice the first note executed by him, and by the Commer- 
cial Credit Company that said company had purchased from the Brown 
Motor Company the second note executed by defendant. 1)efendant then 
notified plaintiff that he would not pay the note held by the Commercial 
Credit Company, but would pay the note held by the Atlmtic Discount 
Corporation. Since then, defendant has paid in full the first note 
executed by him, said payment having been made to the Atlantic Dis- 
count Corporation. Plaintiff has been required to pay and has paid to 
the Commercial Credit Company the sum of $985.00, on account of his 
endorsement of the note executed by defendant and delivered by him to 
J. Dewey Rice, on 14 May, 1929. Plaintiff now holds !laid note. 

J. Dewey Rice has paid to plaintiff on account of the note executed 
by defendant the sum of $375.00, leaving as the balance due plaintiff 
on said note the sum of $610.00. 
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The issues submitted to the jury, without objection by the defendant, 
were answered as follows: 

"1. Did the defendant, Leslie J. Payne, by his act in signing the note 
and contract sued on, in blank, place J. Dewey Rice in position to 
perpetrate a fraud on defendant? Answer: Yes. 

2. I f  so, did the plaintiff, Brown Motor Company, have knowledge 
of the fraud perpetrated by J. Dewey Rice and participate therein? 
Answer: No. 

3. What amount, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $610.00. 

4. What was the value of the automobile at  the time it was taken 
under claim and delivery in this action? Answer: $610.00." 

From judgment that plaintiff recover of the defendant and the surety 
on his replevin bond, Southern Surety Company of New York, the sum 
of $610.00, with interest thereon, defendant appealed to the Supreme 
Court. 

Burgwyn & Norfleet for plaintif. 
A. T .  Cmtelloe for defendant. 

CONNOR, J. The fraud perpetrated by J. Dewey Rice on both plaintiff 
and defendant in this action, as shown by all the evidence at  the trial, 
was not in procuring the execution by the defendant of the second note 
and contract, now held by the plaintiff, but in retaining the proceeds 
of the first note paid to him by the Atlantic Discount Corporation, 
after he had received from the plaintiff the proceeds of the second note 
which was sold to the Commercial Credit Company, with the endorse- 
ment of the plaintiff, who was the nominal payee of said note. At the 
date of the execution of the second note by the defendant, defendant 
knew that the first note was then in the possession of the Atlantic Dis- 
count Corporation, awaiting its decision as to whether or not said 
corporation would purchase said note and pay the proceeds thereof to 
J. Dewey Rice. With this knowledge, defendant executed and delivered 
to J. Dewey Rice the second note and contract, thereby enabling the 
said J. Dewey Rice to perpetrate a fraud not only on the defendant, 
but also on the plaintiff. The principle on which defendant is liable to 
plaintiff on all the facts shown by the evidence is well settled in the law, 
and has been frequently applied by this Court. The principle was thus 
stated by Ashe, J., in R. R. v. Kitchin, 91 N.  C., 40: "Where one of two 
persons must suffer loss by the fraud or misconduct of a third person, 
he who first reposes the confidence or by his negligent conduct made it 
possible for the loss to occur, must bear the loss.'' See Bank u. Liles, 
197 N.  C., 413, 149 S. E., 377, and numerous cases cited therein. 



402 I N  THE S U P R E M E  COGRT. [201 

Assignments of error based on defendant's exceptions to the refusal 
of the tr ial  court to allow his motion for judgment as of nonsuit, and 
to instruct the jury as requested by the defendant cannot 3e sustained. 

Upon the facts show11 by all the evidence a t  the trial, i t  is immaterial 
whether the plaintiff was the holder in due course, or the payee of the 
note sued on in  this action. There was, therefore, no error iq the refusal 
of the court to submit to the jury the issues tendered by the defendant. 
The right of plaintiff to  recover in this action is not determined by his 
relation to the note, whether payee, as appears upon its Eace, or  holder 
in due course, as there was evidence tendinp to show. - 

There was evidence tending to show that  the note for $1,500 mas 
delivered to the plaintiff by J. Dewey Rice in full satisfaction of the loss 
sustained by plaintiff. There was also evidence tending to show that it 
was agreed by and between plaintiff and J. Dewey Rict that  the pro- 
ceeds of this note should be prorated among the debts of J. Dewey Rice 
to plaintiff, resulting in a credit on the note sued on of $375.00. Con- 
flicti~ig evidence in support of the respective contentions of the parties 
as to the answer to the third issue, was submitted to the jury under 
instructions which are free from error. The  exceptions to the refusal 
of the court to instruct the jury to answer the third isme "nothing," 
as requested by the defendant, cannot be sustained. 

There was no error in the tr ial  of this action. Th. judgment is 
affirmed. 

No error. 

RUTH PATE v. GURNEY S. PATE. 

(Filed 30 September, 1931.) 

Judgments G +Upon agreement of parties judgment on motion may 
be rendered out of term and county of trial. 

Where an absolute divorce has been decreed in an action and a motion 
is made respecting the custody of a minor child, and t t e  parties agree 
that the judge should render judgment on the motion out of term and 
outside the county of trial, the judgment rendered under the terms of the 
agreement is valid, the judge having authority to render such judgment. 
C. S., 1664. 

APPEAL by plaintiff from Sinclair, J., a t  J u n e  Term, 1931, of WAYNE. 
-\ffirmed. 

This was an action for divorce, begun in the Superior Court of Wayne 
County, on 29 June,  1929. 

At  August Term, 1929, of said court, there was a judgment and decree 
dissolving, absolutely, the bonds of matrimony theretofo.re existing be- 
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tween plaintiff and defendant. There was no order in the judgment or 
prior thereto, with respect to the custody of Dollie Pate,  the minor 
child of plaintiff and defendant. Since said judgment, the said Dollie 
P a t e  has been in the exclusive custody of the plaintiff, who has resided 
with and been supported by her father, E. F. Lancaster. 

At  J u n e  Term, 1931, of said court, the motion of the defendant for 
ail order with respect to the future custody of Dolly Pa te  came on for 
hearing and was heard by Judge Sinclair, holding said court, on the 
last day of the term. After hearing numerous affidavits filed by plaintiff 
and defendant, and the arguments of their counsel, Judge Sinclair indi- 
cated his wish to have an  opportunity to  read and consider the affidavits 
and arguments of counsel. At  his suggestion, it was agreed by the parties 
that  he should take the affidavits, and make his order on the motion of 
the defendant out of the term and out of the county. 

Thereafter, while holding the J u n e  Term, 1931, of the Superior Court 
of Johnston County, ~ u d &  Sinclair made and signed a n  order with 
respect to the custody of Dollie Pate.  This  order was signed a t  Smith- 
field, N. C., on 26 June,  1931, and has been duly filed in the Superior 
Court of Wayne County. 

Plaintiff in apt  time moved that  the order signed by Judge Sinclair 
be set aside and vacated on the ground tha t  the order was void. The  
motion was denied and plaintiff excepted. Plaintiff thereupon appealed 
from the order to the s i p r e m e  Court. 

J .  Fuison l'homson for plaintiff. 
Paul B. Edmundson and Kenneth C. Royal1 for defendant. 

PER CURIAM. The contention of plaintiff on her appeal to this Court 
that  the order in this action signed by Judge Sinclair on 26 June,  1931, 
a t  Smithfield, N. C., is  void, for that  Judge Sinclair who had heard 
defendant's motion a t  J u n e  Term, 1931, of the Superior Court of Wayne 
County, was without jurisdiction to make and sign the order out of 
term and out of Wayne County, cannot be sustained. 

I t  appears both from the record and from the case on appeal filed 
in  this Court that  Judge Sinclair was expressly authorized by the parties 
to this action to make and sign the order out of term and out of the 
county. Fo r  this reason the order is valid, notwithstanding i t  was made 
and signed a t  Smithfield, N. C., on 26 June,  1931. Bisanur v. Suftle- 
myre, 193 N.  C., 711, 138 S. E., 1. The motion on which the  order 
with respect to the custody of Dollie Pate, the minor child of the parties, 
was made, was expressly authorized by statute, C. S., 1664. The  
order is 

Affirmed. 
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A. F. HOLT AND SONS v. MARY LYNCH, INDIVIDUALLY AND AS ADMINIS- 
TRATRIX OF PI'. M. LYNCH, HER DECEASED HUBBAN:). 

(Filed 7 October, 1931.) 

1. Dower A &Dower is widow's estate  i n  one-third of lands, etc., of 
which husband was beneficially seized during coverture. 

Dower is the life estate to which a married woman is entitled upon 
the death of her husband intestate or in case of her dissent from his 
will, and is one-third in value of all lands, tenements, and hereditaments, 
legal and equitable, of which the hcsband was beneficially seized a t  any 
time during coverture, and which her issue might inherit as  heir to the 
husband, and upon the husband's death the right of dower is consummate. 

2. Dower C a-Respective r ights  of widow a n d  creditors of husband's 
estate i n  regard t o  widow's dower right. 

During the term of her life the widow's dower right is not ordinarily 
subject to the payment of debts of her husband's estate, and while the 
widow may subject her dower to the payment of the debts of her hus- 
band's estate by joining in his mortgage deed or convtlyance in con- 
formity to the statutory requirements, C. s., 4102, yet if his estate is 
solvent the dower need not be sold, and in the event that it  is insolvent 
the estate must he administered according to the established rules. 

3. Dower C +Procedure fo r  allotment of dower r ight  of widow and 
rights of creditors a n d  widow i n  estate of deceased husband. 

Where a wife has signed her husband's mortgage deed, observing the 
statutory requirements, and he has died intestate, the mortgagee is not 
entitled to have the lands sold and the value of the widow's dower paid 
to her out of the proceeds, but if there are  no unsecured creditors of the 
husband's estate he should first take his claim out of the xrsonal  estate 
of the husband, but if the estate is insolvent, the widow'!: dower in the 
land should be laid out, and the remaining two-thirds of the lands sold 
and applied to the mortgage debt before sharing in the personal estate 
ratably with other creditors, and if this is not sufficie:lt to pay the 
mortgage debt, he is entitled to have the dower interests sclld and applied 
thereto, the widow having assigned her right a s  security for the debt. 

4. Same--Before allotting dower t o  widow heirs a t  law of deceased hus- 
band should b e  made parties. 

Before allotment of dower is  made in the lands of a deceased husband 
dying intestate his heirs a t  law should be made parties plaintiE or de- 
fendant C. S., 456, 457, 460. 

APPEAL by respondent f r o m  Sinclair, J., at Chambers  in JOHNSTON. 
E r r o r .  

T h e  proceeding was brought  f o r  apprais ing dower a n d  pay ing  t h e  

value thereof out  of funds  derived f r o m  a sale under  t h e  power con- 

ferred i n  a deed of t rust .  
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On  7 January,  1939, W. M. Lynch died intestate seized of a tract 
of land in Johnston County, subject to a deed of trust executed by him- 
self and Mary Lynch, his wife, to Jack  Smith, trustee, to secure a debt 
the husband owed H. Weil and Brothers of Goldsboro. The  plaintiff 
bought the bond secured by the deed of trust and caused the land to be 
sold. By consent of parties the sale was set aside. Judge Sinclair then 
appointed commissiorlers to sell the land by public auction and to make 
a report of the sale. H e  restored the former situation of the parties 
and adjudged that  "Mary, wife of W. M. Lynch, receive as the value of 
her dower upon said lands, so much of said funds as is equal to a one- 
third interest in the same for the term of her natural. life based upon 
the purchase price of the said land a t  the sale herein decreed, and that 
upon payment of said sum, . . . from which shall be deducted one- 
third of the taxes upon the said lands for the years 1928, 1929, 1930, 
the said Mary Lynch . . . is  forever barred from any and all 
claims against the said land." This is  followed by an  order for the 
distribution of the funds. 

The  resporident excepted and appealed. 

P'. 11. Brooks for appellant. 
A b ~ l l  CE Shepard for appellees. 

A~ants ,  J .  The  tr ial  court set aside the trustee's sale and restored 
the parties to their former relation. The  proceeding may therefore be 
treated as a suit to foreclose the deed of trust and to administer the 
intestate's estate. I n  these circumstances what are the widow's rights 
with respect to dower ? 

I n  her answer Mrs. Lynch alleges that  she is  entitled to dower in the 
land of which her husband was seized during coverture and that  the re- 
maining two-thirds is of sufficient value to satisfy the  deed of trust 
and all other claims. While the record contains an  intimation that  the 
estate of the deceased is solvent, whether in fact i t  is, is  an  undetermined 
question, as is also the  suggestion that  the intestate may have been 
seized of other lands. 

Upon the death of the husband the widow's right of dower was con- 
summate. She joined him in the execution of the deed of trust and 
thereby subjected herself to the following provision: "The right to 
dower under this chapter shall pass and be effectual against any widow, 
or person claiming under her, upon the wife joining with her husband 
in the deed of conveyance and being privately examined as to her con- 
sent thereto in the manner prescribed by law." C. s., 4102. See Gri f in  
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1'. Griflin, 191 X. C., 227, and compare Blower Co. 2 .  MacKenzie, 
197 N. C., 152. 

I t  is possible that Mrs. Lynch's interest in the mortgaged land may 
finally be exhausted. Still, ('dower is a favorite of the law" and the 
widow has an equity of exoneration as against unsecured creditors, 
heirs, and the next of kin. Campbell v.  Murphy,  55 K. C., 357; Creecy 
v. Pearce, 69 N .  C., 67. 

Dower is a life estate to which et-ery married woman is entitled upon 
the death of her husband intestate, or in case of her dissent from his 
will, being one-third in value of all the lands, tenements, and heredita- 
ments, legal and equitable, of which her husband was beneficially seized 
in law or in fact at any time during coverture, and which her issue 
might by possibility inherit as heir to the husband. Chemical Co. v. 
Walston, 187 N .  C., 817. This estate, that is, the dower or right of 
dower, is not ordinarily subject to the payment of debts due from the 
estate of her husband during the term of the widow's life; it is subject 
only to such debts of the husband as are a charge on thc land. C. S., 
4098; Creecy v. Pearce, supra. 

I f ,  as contended by the appellant, the estate of her deceased husband 
is solvent it may not be necessary to sell the dower at  all. I n  view 
of this contention and of the undetermined value of the intestate's estate 
the appellant is entitled to have her dower laid off and a sale made of 
the remaining two-thirds of the land and, if necessary, of the reversion 
in the dower, in exoneration of the dower itself. C a r o m  v. Cooper, 
63 N .  C., 386; Overton v. Hinton, 123 N.  C., 1. If the sale raises funds 
sufficient to satisfy all claims against the estate the dower will not be 
disturbed during the life of the widow. 

On the other hand, if the estate turns out to be insolvent the law must 
be administered according to the rule stated in Chemical Co. v. Walston, 
supra: "Before the mortgagee can enforce his securit;? against the 
widow's dower, after the death of the husband, he must first take his 
claim out of the personal estate of the deceased (the fund primarily 
liable), if there be sufficient assets to pay said debt. Bui, if the estate 
be insolvent, the other creditors are entitled to have the mortgagee 
exhaust his collateral security by sale of the two-thirds of land not 
embraced in the dower and the reversion in the dowe* land before 
sharing in the personal estate, and the mortgagee's claim will be re- 
duced by whatever amount he derives from the sale of his collateral 
security, and only the balance of his claim will then sham ratably with 
the other creditors in the personal estate, and should this be not enough 
to pay the mortgage debt he would then be entitled to collcct the residue 
of his claim out of the widow's dower in the land assigned :is security for 
his debt." 
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Under  the  facts  disclosed by  t h e  record t h e  widow is entitled to  a n  
actual  allotment of dower, subject to  t h e  principles above stated. I n  
this  way  t h e  equitable protection of t h e  r ights  of a l l  par t ies  can best be 
subserved; bu t  before the allotment is  made the  heirs of t h e  deceased 
husband should be made  parties plaintiff o r  defendant. C. S., 456, 
457, 460. 

Er ror .  

JAMES BYRD v. PILOT FIRE INSURANCE COMPANY, C. C. CANADT, 
TRUSTEE FOR L. J. BEST, AND L. J. BEST. 

(Filed 7 October, 1931.) 

1. Judgments  G H u d g m e n t  creditor o r  his assignee has  only lien 011 

land of judgment debtor  but  n o  estate o r  t i t le  therein. 
A judgment creditor or his assignee has a lien on the lands of the 

judgment debtor, and where the judgment is duly docketed, the lien 
esists against a subsequent purchaser from the judgment debtor, carrying 
with it the right to subject the property and improvements thereto to the 
satisfaction of the debt, but the judgment creditor or his assignee has 
no title or estate in the lands. C. S., 614. 

2. Insurance D -Claimant having n o  contract with insurer i n  this  ease 
t h e  question of insurable interest does not  arise. 

Where a judgment creditor does not insure his interest in the lands of 
the judgment debtor and there is no loss payable clause in his favor 
attached to a policy of fire insurance taken out by the judgment debtor, 
the question of whether the judgment creditor has a n  insurable interest 
in the property does not arise in a n  action on the policy taken out by 
the judgment debtor. 

3. Insurer  N d u d p e n t  creditor having only lien a n d  no contract 
with insurer is  not entitled t o  proceeds of policy. 

A judgment creditor or his assignee, having only a lien on the lands of 
the judgment debtor, is not entitled to the proceeds of a policy of fire 
insurance taken out on the property by the judgment debtor or his 
transferee in the absence of a contract between the judgment creditor 
or his assignee and the insurer. 

APPEAL by defendant, L. J. Best,  f r o m  X a c R a e ,  Special  J u d g e ,  a t  
F e b r u a r y  Term,  1931, of HARNETT. Affirmed. 

T h i s  is  a n  action t o  recover on a policy of insurance f o r  $500.00, 
issued to t h e  plaintiff by t h e  defendant, P i lo t  F i r e  Insurance  Company,  
on 24 May,  1930. 

T h e  property insured by  said policy against loss o r  damage by fire 
was a one-story, f r a m e  building located on a lot i n  the  town of D u n n ,  
H a r n e t t  County, N. C. T h i s  building mas destroyed by fire on 22 
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August, 1930. The defendant, Pilot Fire Insurance 13ompany, ad- 
mitted its liability under the policy for the sum of $500.00, but declined 
to pay said sum to the plaintiff, until the validity of th,? claim of the 
defendant, L. J. Best, the owner of a docketed judgment, which was a 
lien on the lot of land on which said building was locatcsd, at the date 
of its destruction by fire, had been first determined. 

The defendant, L. J. Best, is now and was at  the date of the fire 
which destroyed the building covered by the policy of insurance, the 
owner of a judgment which was rendered by the Superior Court of 
Harnett County in favor of John Beasely and against R. L. Godwin for 
the sum of $900.00. This judgment was duly docketed on the judgment 
docket of the Superior Court of Harnett County, and on 19 March, 
1926, was duly transferred and assigned to the defendant, C. C. Canady, 
trustee for L. J. Best. The defendant, L. J. Best, is the owner of said 
judgment. 

The judgment debtor, R. L. Godwin, at  or subsequent to the date of 
the docketing of said judgment, was the owner of the lot of land on which 
the building destroyed by fire on 22 August, 1930, was located. H e  
conveyed the said lot of land to J. D. Barnes by a deed which has never 
been registered. Thereafter, for a valuable consideration, J. D. Barnes 
conveyed said lot to the plaintiff by a deed which was registered in the 
office of the register of deeds of Harnett County on 29 June, 1927. 

After the said lot was conveyed to him by J. D. Barneig, the plaintiff 
erected thereon the building which was destroyed by fire. 

On 24 May, 1930, the defendant, Pilot Fire Insurance Company, 
issued to plaintiff the policy of insurance sued on in this action, by 
which the said defendant insured the plaintiff against loss or damage 
by fire on said building in the sum of $500.00. There is no loss payable 
clause in said policy in favor of the defendant, C. C. Canady, trustee for 
L. J. Best, or in favor of the defendant, L. J. Best. 

Plaintiff had no actual knowledge of the existence of the judgment 
owned by the defendant, L. J. Best, at the date of the erection of said 
building. H e  knew, however, prior to the issuance of the policy of 
insurance that said defendant owned said judgment, and that said 
judgment was a lien on the lot on which he had erected the said building. 
There was no agreement between plaintiff and the defendant, L. J. Best, 
with respect to insurance on the building against loss or damage by fire. 

After the destruction by fire of the building insured b j  the policy of 
insurance, and prior to the commencenlent of this action, the defendant, 
L. J. Best, notified the defendant, Pilot Fire Insurance Company, that 
he claimed the proceeds of said policy by virtue of his lien, as the owner 
of the docketed judgment against R. 1,. Godwin, on the lot of land at 
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the date of the fire. Upon its receipt of this notice, the defendant, Pilot 
Fire  Insurance Company, notified the plaintiff that i t  would not pay the 
amount due under the policy until the validity of the claim of the 
defendant, L. J. Best, had been first determined. Thereafter this action 
was begun. 

Lrpon the foregoing facts, found by the court from the pleadings, 
it was ordered, considered and adjudged that the defendants, C. C. 
Canady, trustee for L. J. Best, and L. J. Best, had no insurable interest 
in the building insured by the policy of insurance issued by the defend- 
ant, Pilot Fire Insurance Company, on 24 May, 1930, and destroyed 
by fire on 22 August, 1930, by virtue of the lien of the docketed judg- 
ment against R. L. Godwin, arid that said defendants are not entitled to 
the proceeds of said policy of insurance. 

I t  was further ordered, considered and adjudged that plaintiff recover 
of the defendant, Pilot Fire  Insurance Company, the sum of $500.00, 
with interest, and of the defendant, L. J. Best, the costs of the action. 

Prom this judgment, the defendant, L. J. Best, appealed to the 
Supreme Court. 

Clifford (e. Williams for plaintiff. 
James Best for defendant, L. J .  Best. 
Hoyle Le. Harrison for Insurance Company. 

CONNOR, J. On the facts found by the court at the trial of this action, 
the judgment against R. L. Godwin for the sum of $900.00, which 
was duly docketed on the judgment docket of the Superior Court of 
Harnett County, and which was subsequently transferred and assigned 
to the defendant, L. J. Best, who is now the owner thereof, was a lien 
on the lot of land now owned by the plaintiff, at  the date of the issuance 
of the policy of insurance sued on in this action, and also at the date 
of the destruction by fire of the building covered by said policy. C. S., 
614. Eaton v. Doub, 190 N .  C., 14, 128 S. E., 494. 

The defendant, L. J. Best, had the right to enforce this lien by the 
sale of the lot of land, with all improvements thereon, under execution 
on the judgment, or by other appropriate proceeding. He  had, however, 
no title to or estate in the lot of land, or the building located thereon; 
he had only the right to have the land and improvements thereon, 
whether made by the judgment debtor,%r by the plaintiff, who claims 
title to the lot of land under an unregistered deed from the judgment 
debtor, appropriated to the satisfaction of the judgment. Farrow v. 
Ins. Co., 192 N. C., 148, 134 S. E., 427; Eaton v. Doub, 190 N. C., 14, 
128 S. E., 494. 
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The question as to whether the defendant, L. J. Best, had an insur- 
able interest in the building located on the lot of land, which was de- 
stroyed by fire on 22 August, 1930, is not presented in this action. 
I t  has been held that one holding a lien on property to secure a debt has 
an insurable interest in such property to the amount of the lien. 26 
C. J., 27. I n  the instant case, the defendant, L. J. Best, had not insured 
his interest, as the owner of the judgment lien, in the building on the 
lot of land. The policy issued to plaintiff and sued on in this action 
contains no loss payable clause directing that the loss, if any, under 
the policy shall be paid to the defendant; nor was there tiny agreement 
on the part of the plaintiff to insure the building for the benefit of the 
defendant. Pitts v. Grocery Co., 144 N. C., 463, 57 S. E., 164, cited and 
relied upon by the appellant, has no application to the facts of this 
case. 

The only question presented by this action is whether I he defendant, 
L. J. Best, as the owner of a judgment lien on the lot on which the 
building insured was located, is entitled to the proceeds of the policy 
issued to the plaintiff by the defendant, Pilot Fire Insurance Company. 
This question mas decided by the court below in the negative. I n  this, 
there was no error. 

"One who has a mere lien only on the insured property has no claim 
to the insurance money realized by the insured in the event of the loss 
of the property, for a claim on the insurance money can arise only 
out of contract." 26 C. J., 445. I n  the instant case ther? was no con- 
tract between the insurance company and the defendant, L. J. Best, or 
between said defendant and plaintiff, with respect to insurance on the 
building which was destroyed by fire. 

The judgment that plaintiff recover of the defendant, Pilot Fire 
Insurance Company, the sum of $500.00, and of the defendant, L. J. 
Best, the costs of the action, is 

Affirmed. 

GEORGE P. STREET v. BEAUFORT F I S H  SCRAP AND O[L COMPANY 
AND W. J. SWAN, TRUSTEE. 

(Filed 7 October, 1931.) 

Insurance N -Holder of tax sale certificate is not entitle'd to proceeds 
of policy of fire insurance covering premises. 

The assignee of a tax sale certificate has no tiue to or estate in the 
land described in the certificate and, upon destruction of the property 
by fire, he is not entitled to the proceeds of a policy of fire insurance 
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covering the premises, and his motion for an order restraining the in- 
sured from collecting on the policy and for a receiver to collect the 
proceeds for payment of the amount of the certificate is properly denied. 

SPPEAL by plaintiff from Frizzelle,  J., at Chambers in Kew Bern, 
on 8 April, 1931. From CARTERET. M r m e d .  

This is an action to foreclose a tax sale certificate which was trans- 
ferred and assigned to plaintiff by Carteret County. I t  is alleged in 
the complaint that said tax sale certificate is a lien on certain lands 
and premises owned by the defendants. This allegation is denied in 
the answer filed by defendants. 

Since the comme~lcement of the action the buildir~gs located on said 
land at the date of their assessment for taxation hare been destroyed 
by fire. At the date of the fire the said buildings were insured against 
loss or damage by fire in a large sum by a policy of insurance issued 
to the defendants. 

Plaintiff moved in this action for an order restraining the defendants 
from collecting or receiving the proceeds of the policy of insurance 
and for the appointment of a receiver with full power and authority 
to take and receive from the insurance company a sum sufficient in 
amount for the payment of the tax sale certificate, with interest and 
costs. This motion came on for hearing, and was denied. 

From the order denying his motion, the plaintiff appealed to the 
Supreme Court. 

W a r d  c f  Ward for plaintiff. 
X o o r e  & Dunn and I Z .  E. Whitehurst for defendants. 

COKKOR, J. There is no error in the order denying the motion of the 
plaintiff in this action. 

The plaintiff had no title to or estate in the land described in the tax 
sale certificate, or in the buildings located on said land. He  had merely 
a lien for the amount of the taxes levied on said land as the property 
of the defendants, for the year 1928. H e  had no rights under the policy 
of insurance issued to the defendants and in force at  the date of the fire. 
He, therefore, has no claim to the proceeds of the fire insurance policy 
which was issued to the defendants. See B y r d  v. Ins. Co., ante, 407. 
The order is 

Affirmed. 
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FARMERS BANK O F  CLAYTON v. NELLIE HORNE McCULLERS, MELBA 
McCULLERS MISENHEIMER AND MELBA 'MCCULLERS MISEN- 
HEIMER, EXECUTRIX. 

(Filed 7 October, 1931.) 

1. Fraudulent  Conveyancw A L I n  action to s e t  aside deed as being 
voluntary t h e  grantee is entitled to prove real  consideration. 

Where, in an action to set aside a deed from a mother to her daughter 
as  being voluntary and fraudulent a s  to creditors, the daughter attempts 
to show that  the deed was given in consideration of pwsonal services 
rendered the mother by her, upon a promise to pay therefor, it is error 
for the trial court to confine her evidence to services rendered within 
three years next preceding the commencement of the action or the death 
of the grantor, the action not being to recover for such (services and no 
plea of the statute of limitations being entered. 

2. Same-Where consideration is alleged t o  b e  services rendered grantor 
by daughter  presumption of gratuity is rebuttable. 

In an action to set aside a deed from a mother to her danghter a s  being 
voluntary and fraudulent a s  to creditors, the daughter is entitled to  show, 
if she can, that  the consideration for the deed was personal services 
rendered by her to her mother, the presumption of gratuity arising out 
of the relationship being rebuttable by proof of a n  agreement to pay, or 
that payment was intended on the one hand and expected on the other, 
and although the deed, if voluntary, is void as  to creditors, i t  is other- 
wise if the defendant can show a valuable consideration thflrefor. 

3. Judgments C b--Jud,gmcnt by confession in this case held no t  n w w -  
sarily void as mat te r  of law. 

The judgment by confession in this case is held not necesgarily void a s  
matter of law, i t  appearing that the confession and entry on their face 
conform to statutory requirements. 

APPEAL by defendants  f r o m  9indu i~ .  B., a t  Apr i l  Term,  1931, of 
JOHNSTON. 

Civil action instituted by  F a r l n e r s  Ralik of Clayton, judgment c r d i -  
tor  of Xellie H o r n e  BfcCullers, to  set aside a n  alleged voluntary convey- 
ance and purported confession of judgment, alleged t o  h a ~ e  been exc- 
cutcd and entered by  the  said Nell ie  H o r n e  McCullers  i n  f s v o r  of lter 
daughter ,  Melba McCullers  Misenheimer, f raudulent ly and  with intent  
to  delay, h inder  a n d  defeat the r ights  of plaintiff and  other  creditors. 

On 24 October, 1927, t h e  plaintiff instituted two sui ts  against Nellie 
Hor l le  McCullers to  recover on promissory notes aggregating someth i l~g  
over $10,000. Judgments  were entered i n  these cases f o r  t h e  plaintiff 
a t  the Apr i l  Term, 1929. Execut ions on  these judgments were returned 
"nothing to be  found." 

D u r i n g  t h e  pendency of these actions, t o  wit, on  20 March,  1928, 
Xellie H o r n e  McCullers executed a deed t o  her  daughter ,  Edelba Mc- 
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Cullers Misenheimer, conveying a one-third undivided interest in the 
home place of the late Ashley Horne, subject to the dower right of his 
widow. The deed recites a consideration of $500.00, but in the answers 
filed by Nellie Horne McCullers, Melba McCullers Misenheimer, and 
later by Melba McCullers Misenheimer, executrix of the estate of Nellie 
Horne McCullers, deceased, i t  is alleged that said deed was executed 
in consideration of personal services rendered by the daughter to her 
mother under agreement that the deed should be executed in considera- 
tion therefor. The court excluded all evidence tending to show services 
rendered prior to 1 January, 1925. Objection and exception. I t  is 
not claimed that any were rendered thereafter as consideration for 
the deed. 

On 28 February, 1929, Nellie Horne McCullers confessed judgment 
in favor of her daughter, Melba McCullers Misenheimer, of which the 
following is a copy of the judgment roll: 

"h'orth Carolina-Johnston County. I n  the Superior Court. 

Melba McCullers Misenheimer v. Mrs. Nellie Horne McCullers. 

1. I, Nellie Horne McCullers, defendant in the above entitled action, 
hereby confess judgment in favor of Melba McCullers Misenheimer, 
plaintiff, for the sum of $15,975 with interest from 1 February, 1927, 
the average due date of said account, and authorize the entry of judg- 
ment against me thereof on 28 February, 1929. 

2. The confession of this judgment is for a debt justly due by me, 
the said Nellie Horne NcCullers, to the said Melba McCullers Misen- 
heimer, plaintiff, arising from the following facts, to wit: 

3. For services rendered in nursing her mother, day and night, being 
companion to her mother, looking after and generally running the 
household for her mother from 1 January, 1925, through 28 February, 
1929, 213 weeks at $75.00 per week (excepting three weeks in January, 
1928), $15,975, which said sum is due to the plaintiff by the defendant 
over and above all just demands that she has against her. 

(Signed) Nellie Horne McCullers. 

Nellie Home McCullers, being duly sworn, says that the facts set out 
in the above confession are true and the amount of judgment confessed 
is justly due the plaintiff. 

Sworn to and subscribed before me this 28 February, 1929. 
(Signed) Weisner Farmer, N. P. 

(Notarial Seal.) 

My commission expires: 17 August, 1929. 
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This cause coming on to be heard upon the confession of judgment 
of the said Nellie Horne McCullers, it is, therefore, considered, ad- 
judged and ordered that the plaintiff, Melba McCullers Misenheimer, 
recover of the defendant, Nellie Horne McCullers, the sum of $15,975, 
with interest thereon from 1 February, 1927, the average due date of 
said running account. 

Witness my hand and seal, this 28 February, 1929. 
(Signed) H. V. Rose, Clerk Superior Court." 

Under peremptory instructions that if the facts were found to be as 
testified to by all the witnesses and as indicated by the record evidence 
to answer the determinative issues in favor of the plaintiff, the jury 
returned the following verdict : 

"1. Was the deed executed by Nellie Horne McCullers to her daugh- 
ter, Melba McCullers Misenheimer, 20 March, 1928, recorded in Book 
211, page 72, of the registry of Johnston County, a volcntary convey- 
ance without adequate consideration ? Answer : Yes. 

"4. I s  the confessed judgment referred to in the complaint void? 
Answer : Yes." 

From a judgment declaring the deed and confession of ,judgment void 
and of no effect, and ordering their cancellation of record, the defend- 
ants appeal, assigning errors. 

Ed. F.  Ward, James D. Parker and Abell & Shepard for plaintiff'. 
F .  11. Brooks and Winfield H .  Lyon for defendants. 

STACY, C. J. Defendants were not permitted to show, af, consideration 
for the deed in question, services rendered prior to 1 January, 1925, 
upon the theory, we presume, that recovery for such servicl?~ was thought 
to be limited to three years next immediately preceding the commence- 
ment of the action, or the death of Nellie Horne McCullers. Wood v. 
Wood, 186 N .  C., 559, 120 S. E., 194; Edwards v. Matthews, 196 N .  C., 
39, 144 S. E., 300; Niller I?. Lash, 85 N .  C., 51. I n  this we think 
there is error. The action is not to recover for such services and there 
is no plea of the statute of limitations. 

True, services rendered gratuitously by a daughter to h w  mother may 
not support a conveyance as against creditors, or be used as the basis of 
an action against the latter or her estate. Nesbitt v. Doncho, 198 N .  C., 
147, 150 S. E., 875; Staley v. Lozoe, 197 N. C., 243, 148 S. E., 240; 
Stallings v. Ellis, 136 N. C., 69, 48 S. E., 548. But ths presumption 
of gratuity, which arises out of certain family relationships, may be 
overc30me or rebutted by proof of an agreement to pay, cr of facts and 
circumstances permitting the inferenae that payment was intended on 
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the  one hand  and  expected on  t h e  other. J e s b i t f  I.!. Donoho, supra:  
Dunn v. Currie ,  141  N .  C., 123, 53 S. E., 5 3 3 ;  B r o w n  v. W i l l i a m s ,  
196 N.  C., 247, 145  S. E., 233; Henderson v. McLain ,  146 N. C., 320. 
59 S. E., 873;  WinEler v. Kil l ian,  1 4 1  N .  C., 575, 54 S. E., 540. T h e  
defendants a r e  entitled to  show, if they can, t h e  real  consideration f o r  
the  deed i n  question. Pate v. G a i t l ~ y ,  183 3. C., 262, 111 S. E. ,  339; 
Faust 2,. Faus t ,  144  N. C., 383, 57 S. E., 22 ;  Barbee v. Barbee, 108 
N .  C., 581, 1 3  S. E., 215. T h e  plaintiff, on  the  other hand,  i s  entitled 
to  assail  t h e  instrument, if i t  can  successfully do so, a s  a ro lun ta ry  
conveyance under  the principles announced i n  B a n k  v. Lewis,  ante, 148, 
and  cases there cited. 

N o r  would i t  seem, under  the  tests enumerated in B a n k  v. McCullem,  
post, 440, t h a t  the  judgment b y  confession is  necessarily void as  a mat -  
ter  of law. T h e  confession and  en t ry  on the i r  face appear  to conform 
to t h e  requirements of the  s ta tu te ;  a t - least  they a r e  not perforce ahor- 
tive. l'zzle v. V i n s o n ,  111 K. C., 138, 1 6  S. E., 6 ;  31 C'. .J.. 97, ~t S P ~ .  

New tr ial .  

L. G. SHAFFER v. MORRIS BANK, ADMINISTRATOR OF JULIUS SHAFFELZ, 
DECEASED; IDA BANK, WIFE OF MORRIS BANK, AND FIDELITY AND 
CASUALTY COMPANY O F  NEW TORK. 

(Filed 7 October, 1931.) 

1. Pleadings D d-Demurrers may be pleaded only for the causes speci- 
fied by statute. 

Under our practice all demurrers are special and may be pleaded only 
for causes specified in the statute. C. S., 511, 512. 

2. Pleadings D e--On demurrer allegations of complaint will be liberallr 
construed. 

Upon a demurrer the allegations of the complaint are  taken a s  true and 
they will be construed liberally, and if when so construed i t  sets out 
suficient facts, or sufficient facts can fairly be gathered therefrom to 
state a cause of action, the pleading will stand. 

3. Appearance A a: A b--Demurrer to sufficiency of complaint is a gen- 
eral appearance waiving defective process. 

By demurring to the sufficiency of the complaint a defendant makes 
a general appearance constituting a waiver of his objection that he is a 
nonresident and that the court has no jurisdiction orer his person. 

4. Pleadings D a-Improper venue may not be taken advantage of by 
demurrer. 

A-demurrer to the complaint on the grounds that the action was an 
attack on the final accounting of a11 administrator and mas not brought 
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in the county where the letters of administration were issued, is bad, 
venue not being jurisdictional and being available to the objecting party 
not by demurrer, but by motion in the cause, C. S., 470, it :further appear- 
ing in this case that the plaintiff might have the right to bring the action 
in the county of his residence under C. S., 468. 

5. Pleadings D c-Demurrer invoking matters not appearing in complaint 
is bad. 

Where the grounds for demurrer invoke matters not s.ppearing upon 
the face of the complaint or ignore specific allegations therein that the 
plaintiff's assignment of his interests was procured by frau'i the demurrer 
should be overruled. 

6. Pleadings D b H e l d :  demurrer for misjoinder of parties and c a u s e  
should have been overruled. 

The plaintiff may unite in one complaint several causes of action if 
they all arise out of the same transaction or a transaction connected with 
the same subject of action, C. S., 507, and held in this case that there 
was not such misjoinder of parties and causes as to requjre a.dismissa1 
upon defendant's demurrer. 

APPEAL by plaintiff from Harris, J., sustaining a denur re r  to the 
complaint a t  February Term, 1931, of NASII. Reversed 

The complaint sets out the following allegations. The plaintiff re. 
sides in Nash County;  Morris Bank and his wife, in Baltimore. The  
principal office of the corporate defendant is  i n  the city of New York. 

Ju l ius  Shaffer died 12 August, 1929, leaving neither vrife nor chil- 
dren, his next of kin being two brothers and a sister, namely, the plain- 
tiff, Morris Shaffer of New York, and the defendant I d a  Bank. 

The deceased was a resident of Fayetteville. The  plaintiff and Morris 
Bank conferred as  to  an administration on the estate. Afterwards, 
Morris Bank by letter requested the plaintiff to renounce his right 
to qualify as  administrator and the plaintiff refused. Morris Bank then 
went to Fayetteville and falsely represented to the clerk in Cumberland 
County that  he was the proper person to qualify, that  all the relatives 
of the deceased were nonresidents of this State, and that  he held their 
renunciation. I n  this way he falsely secured letters of administration 
and gave bond in the sum of $60,000, with the corporate defendant as 
surety. Morris Bank was indebted to the estate i n  the sum of $9,800. 
I d a  Bank consented to and approved what he  had done. Aa administra- 
tor he received and removed from North  Carolina all the  assets of the 
estate. 

These. two defendants unlawfully conspired to cheat and defraud 
the plaintiff and held the evidences of Morris Bank's indebtedness to 
the estate of the deceased; fraudulently concealed from the plaintiff 
the financial condition of the estate; mismpresented the value of the 
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plaintiff's interest; stated that  i t  would hasten a settlement of the estate 
if the plaintiff would execute a deed of assignment to  I d a  Bank ;  and 
that  by reason of the fraud so practiced the plaintiff assigned all his 
right, title, and interest in the estate of the deceased. H e  received 
$16,500, which the administrator represented to be the of the 
plaintiff's interest and which in fact was much less than its value. 

On 4 December, 1929, the administrator filed with the clerk in Cum- 
berland County a purported final account showing the value of the 
estate to he approximately $70,000, although in fact i t  was worth in 
excess of $100,000. The  plaintiff demanded payment of the full  value 
of his interest, which the administrator refused to pay. The  plaintiff 
then brought suit in the Superior Court of Cumberland County and 
the administrator accounted for $3,000, the difference shown by the ac- 
count, but still concealed from the plaintiff the t rue  value of the estate 
and of his  interest therein, and in this way secured the signing of a 
consent judgment. 

The  plaintiff afterwards discovered that  the estate was worth much 
more than the administrator's account disclosed and finally brought this 
action to recover the amount demanded in the complaint as money had 
and received to  the use of the plaintiff. 

The defendants demurred to the complaint, the court sustained the 
demurrer, and the plaintiff appealed. 

Grissom d? JlarshBzmi and  C o o l ~ , y  d Bone for p l u i n t i f .  
X i m o c k s  & S i m o c k s  and Dye iG Clark for defendants .  

A ~ ~ a r s ,  J. Under our practice all demurrers are special and may be 
pleaded only for the causes specified in the statute. C. 8.. 511, 512:  
Loce 21. Comrs.,  64 X. C., 706. The causes for which the present defend- 
ants demur are the improper joinder of parties and causes, the plaintiff's 
failure to state a cause of action, and "no jurisdiction" of the person 
of one of the defendants, o r  of the subject of the action. 

The demurrer admits all the  allegations in the complaint; and in 
giving the complaint a liberal interpretation we must adhere to the 
oft-repeated rule that if it  sets out facts sufficient to constitute a cause 
of action, or if facts sufficient for that  purpose can fairly be gathered 
from i t  the pleading will stand, because the plaintiff is  entitled to the 
benefit of every presumption and of every reasonable intendment. S .  v. 
Bank, 193 S. C., 524; Seawell r .  Cole, 194 N .  C., 546. 

T h e  demurrer contains the recital that  the defendants '(enter a special 
appearance and demur to the complaint." The  feme defendant under- - - 
took to amend the original demurrer by stating that  she entered a special 
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appearance and moved to dismiss the action as to her, for the reason 
that she was a resident of Baltimore and not subject to the jurisdiction 
of the court. 

I f  the femp defendaut mealit that she had been brought into court by 
defective process or defective service she should have made a special 
appe:irance in the beginning and questioned the court's jurisdiction 
of her person. Instead of doing this she joined her codefendants in 
filing a demurrer to the sufficiency of the complaint and thereby entered 
a general appearance. The demurrer previously filed wai3 addressed to 
the merits of the action and constituted a full appearance and submis- 
sion to the jurisdiction of the court. Xofor C'o. 1;. Reavc>s, 184 N .  C., 
260; Scott v. Life Asso., 137 N .  C., 515; N. C. P r .  & Pro.. see. 328. 

Morris Bank took out letters of administration in Cumberland County, 
and the defendants demur on the ground that the complaint is an  attack 
upon the administrator's final account, over which, it is c'ontended, the 
Superior Court of S a s h  Couiity has no jurisdiction. Whether the ob- 
ject of the action is  exclusirely to impeach the final acclount may be 
doubted; but if it  is, we must keep in mind the clear distinction between 
jurisdiction and venue. Jurisdiction implies or imports the power of 
the court; venue the place of action. Pr ior  to 1868 venue was jurisdic- 
tiolial. Killi.an 1 . .  Fulbrighf, 25 N .  C., 9 ;  Smith u. .Iforehead, 59 
N .  C., 360. Under the present practice i t  is otherwise. Venue may now 
be waived beeausv it is not jurisdictional, a i ~ d  is available to the object- 
ing party, not by demurrer, but by motion in the cause. C. S., 470; 
Rector v. Rector, 186 N. C., 618; Clark u. Ifomes, 189 F. C., 703. 

Thr re  is another point. The  complaint shows that  the plaintiff re- 
sides in Kash County and that  all the defendants are  nonresidents of 
the State. Neither of them resides in Cumberland County. I f  the ac- 
tion be treated as a suit upoir the official bond of the administrator the 
deferitlants will be confronted by the following statute:  "A11 actions upon 
official bolids or against executors and admiiristrators i n  their official 
capacity must be instituted in the county where the boncs were give11 
if the principal or any surety on the bond is in the county; if not, the11 
in the plaintiff's county." C. S., 465. 

The second, third, fourth, and sixth grounds of demurre* invoke inat- 
ters which do not appear on the face of the complaint and ignore the 
specific allegation that the alleged agreement of the parties rmd the plain- 
tiff's assignment of his interest were procured by false a1 d fraudulent 
representations. Sandlin v. TVilmington, 185 N. C., 257; Hamilton r .  

Rocky Xounf ,  199 N.  C., 504. 
Tlle complaint does not reveal such a misjoirider of parties and causes 

a s  requires a dismissal of suit. Shuford 7,. 17arborough, 197 N. C., 



150. A s  pointed out  i n  2 ' ~ u s f  Co. c. Peirce ,  19.5 N. C., 717, t h e  complaint 
states a connected story, fo rming  a general scheme a n d  tending to a 
single end. T h e  plaintiff m a y  un i te  i n  t h e  same complaint several 
causes of action if they al l  ar ise  out of t h e  same transaction or a t rans-  
action connected with the  same subject of action. C. S., 507. 

T h e  judgment sustaining the  demurre r  is  reversed. W h e n  they answer 
the  complaint t h e  defendants will have  opportuni ty to  set u p  al l  the 
defenses on which they rely. J u d g m e n t  

Reversed. 

JOHNSON COTTON CORLPAKY v .  ALEX SPliUXT AND COMPANY, 
INCORPORATED. 

(E'iled 7 October, 1931.) 

1. Agriculture D e--Evidence of identity of cotton purchased by defendant 
as that upon which plaintiff had crop lien held sufficient. 

TThere the holder of a n  agricultural lien on a cotton crop sues the 
purchaser from the groner of the crop for money received, and introduces 
eridence that the groner during the year in question planted about fifty- 
five acres in cotton and averaged a bale to the acre, that a witness helped 
the groner carry "a heap of bales" to the gin a t  night, that there were 
twenty-sis bales in the grower's yard which were carried to the place 
of business of the purchaser in another city and sold to him, and that 
the grower had no other crop bct cotton during the year in question, is 
held sufficient evidence of the identity of the cotton to be submitted to 
the jury. 

2. Limitation of Actions B b-Where defendant does not commit fraud or 
participate therein C. S., 441 (9)  does not apply. 

Where an action is brought against the purchaser of cotton to recover 
for money received, upon allegations that the cotton was impressed with 
a crop lien in favor of the plaintiff, i t  being alleged that the grower sold 
the crop to the purchaser and that the grower fraudulently concealed 
from the plaintiff the fact of sale and the whereabouts of the cotton, Held: 
there is no allegation or proof that  the purchaser fraudulently concealed 
the fact of sale or participated in any fraud in connection therewith, 
and a s  to him the action is barred by the lapse of three years, C. S., 
441(9)  not appljing as  to the action against the purchaser. 

CIVIL ACTIOS, before X o m v ,  Special Judge, a t  Apr i l  Term,  1931, of 
HARNETT. 

T h e  plaintiff alleged t h a t  on 27 N a r c h ,  1926, 31. J .  J e r n i g a n  and  
Venie Je rn igan ,  his  wife, executed and delivered t o  i t  a n  agricul tural  
lien i n  the  sum of $1,271.25 "upon their  crops of cotton raised by them 
dur ing  the year  1926." I t  was f u r t h e r  alleged that i n  1926 the  said 
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Jernigan, "with intent to cheat and defraud the plaintiff and conceal 
from plaintiff said cotton, caused the same to be carried to the city of 
Wilmington and there sold in a name to this plaintif' unknown, to 
Alex Sprunt  and Son, Incorporated, disposing of said cotton in a secret 
manner and under a fictitious name in order to keep !he same froin 
being traced." I t  was further alleged '(that plaintiff has just dis- 
covered" that  in 1926 the said Jernigan and others c a r ~ i e d  twenty-six 
bales of cotton grown upon the lands covered by the mortgage of the 
plaintiff, and sold the same to the defendant." Whereupcln the plaintiff 
prayed judgment for money had and received in  the sum of $1,096.20. 

The answer of the defendant denies the allegation of the complaint 
and pleads the statute of limitations. The  suit was instituted on 24 
June,  1930. 

The evidence of plaintiff teuded to show that  demand had been made 
upon Jernigan from time to time, and tha t  plaintiff had discovered 
that the cotton was sold about a month after i t  happened, to wit, about 
December, 1926. I t  further appeared that  in December, 1926, the  plain- 
tiff issued claim and delirery for the cotton, and the sheriff returned 
the papers with the following entry:  "Xo  property or crops found.7' 

Witness for plaintiff testified in reference to the identity of the cot- 
ton, that  he got the cotton tha t  was sold in  Wilmington out of Jerni-  
gan's yard and that  he had helped Jernigan load the cotton and carry 
i t  to the gin that  fall, "a heap of bales a t  night." . . . "I just could 
not say whether this cotton was raised on his land or not. H e  did not 
have any other crop that  year except that. I tended seJ7en acres with 
Malcolm Jernigan. H e  had a brother u p  there farming, adjoining him, 
who tended ten acres for him. I do not know whether a par t  of the 
cotton carried to Wilmington belonged to him. I just inow where I 
got my load. . . . There were twenty-six bales of cotton in that  lot. 
I cannot say of my own knowledge to whom any of i t  belonged. I just 
know I loaded mine out of his yard, tha t  is  all." Another witness for 
plaintiff testified that  he hauled cotton for Malcolm Jernigan to Wil- 
mington in 1926, and that it was sold to the defendant in the name of 
one J. S. Draughon. 

At the conclusion of plaintiff's evidence there was jud,;ment of 11011- 

suit, and the plaintiff appealed. 

Young & Young for plaintiff. 
J .  0.  Carr and James Best for defendad. 

BROQDEK, J. 1. Was there sufficient evidence of identity of the cotton 
to be submitted to the ju ry?  

2. I s  the claim of plaintiff barred by the statute of limitations 2 
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The plaintiff alleged that  the agricultural lien, executed by Jernigan 
and wife, covered "their crops of cotton raised by them during the year 
1926." The  erideiice tended to show: ( a )  that  Jernigan, during the 
year 1926, had about thirty-fire acres' in cotton, and that  the yield 
"averaged a bale to the acre"; (b )  that  the defendant carried "a heap 
of bales" to the gin a t  night:  (c)  there were twenty-six bales of cotton 
in Jernigan's yard, which were carried to Wilmington and sold to the 
defendant; ( d )  Jenligaii did not ha re  any other crop during the year 
of 1926 except cotton. 

Discussing the questioi~ of identity of cottoii in Long v. Hall, 97 
N. C., 286, 2 S. E., 229, the C'ourt said: "It was the duty of plaintiff 
to show, affirmatively, by a preponderance of evidence, that i t  was the 
identical cotton, and if the evidence presented any question on that  
point, i t  was for the jury to weigh and determine." ,Ipplying the 
principle of law, the Court is of the opinion that  there was some eri-  
dence that  the cottoii in controrersy was raised by Jeriiigaii during the 
year 1926. 

Plaintiff coiiteuds that  the statute of limitations applicable is C. S., 
441, subsection 9, and tha t  the sale of the cotton was not discovered 
until 1930. Hence, the statute of lirnitations would run from the dis- 
covery of the fraud, and, as suit was brought ill June,  1930, the actioi~ 
can be maintained. 

However, there i s  no allegatiou and no proof that  the defendant com- 
mitted a fraud or participated therein or did any act to conceal the 
purchase of the cottoil or to prevent the disclosure of all the facts sur- 
rounding the transaction. Hence, as to the defendant, the cause of ac- - 
tion having accrued more than three years before the suit was brought, 
the judgment of norisuit was correctly entered. Dunn v. Baaman, 126 
N. C., 766, 36 S. E., 172. 

Affirmed. 

ETURA WHITE v. JOSIE COGHILIJ A K D  S. F. COGHII.L, 
HER HUSBAND, ET AL. 

(Filed 7 October, 1931.) 

Easements A c-Petition in Superior Court for way of necessity held 
properly dismissed, petitioner's exclusive remedy being under C. S., 
5836. 

Where a petition for a "way of necessity" over the lands of another 
is filed in the Superior Court, and the petition alleges that the petitioner 
was devised a tract of land without any way of egress to a public road 
escept over the land of another devisee of the testator, and there is no 
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allegation that such a way over the land of the other devirsee had thereto- 
fore existed in favor of the land devised to the petitioner, and there 
is no stipulation in the devise for a way of ingress and egress to a given 
point, Held:  the petitioner's exclusive remedy is under the provisions 
of C. S., 3835, 3836, by way of petition before the road-governing body 
of the county. and the proceedings in the Superior Colirt is properly 
nonsuited. 

CIVIL ACTION, before Cranmer, J., at  March Term, 1931, of VANCE. 
The plaintiff filed a petition before the clerk of the Superior Court, 

alleging that  her father, J. F. Coghill, died leaving a last will and testa- 
ment, and devisiug to her fifty acres of land, "the same to be cut off 
from the lands of said J. F. Coghill, deceased, so that  the same shall 
adjoin the lands of her husband, by running a line westerly with S. F. 
Coghill's line and on to Mill Creek a sufficient distance to give said 
Eturn White fifty acres." The testator also devised a ccrtain tract of 
land to Josie Coghill and the children of herself and her husband, S .  F. 
Coghill. The  petitioner further alleged that  ('the land ,go given peti- 
tioner is wholly without any way of egress or roadway except as may 
result from the devise of said lands to  petitioner and defendants by the 
will of J .  F. Coghill from the lands held by him a t  the time of his 
death, and the same can o d y  be established through the lands of Josie 
Coghill and children, the defendants, to which petitioner is entitled as 
a way by uecessity, both devises being made by the same devisor as 
part of same tract and 110 other way existing or being provided or fixed 
by thc will of J. F. Coghill arid has not been establislied by any agree- 
ment or legal proceeding between said parties." Thereupon, the peti- 
tioner prayed that the line between the t ~ 7 o  tracts be established and 
that a right of way to the public road be set off and allotted. 

Thr1 defendants filed an answer alleging that  there was a right of 
way or roadway leading to the public road, which had been in existence 
:md in coilstant use for approximately forty-five years. 

When the case was called for trial it  was admitted jn open court 
that the question of boundary between the two tracts of Iznd so devised 
had been settled, and that  the only question to be determined by the 
court was the question of a right of way or roadway through the lands 
of defendants. I t  was further admitted that  no applicaticln for a road- 
way had ever been made to the road-governing body of the county. 
TTpon such admissions the tr ial  judge ordered a nonsuit u p m  the ground 
that the proper remedy for plaintiff was to file a petition for a roadway 
with the road-governing body of the county in  compliance with the 
statute in  such cases made and provided. 

From the judgment so rendered the plaintiff appealed. 
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Irvin B .  Tl'atkins and Pittman, Bridgers S' Hicks for plainfi,ff. 
Kittrell S' Kittrell for defendants. 

BROGDEK, J. The  plaintiff contends that  she is entitled to a way of 
necessity over tlir lands of defendants, to be set apart  and lorated by 
the court. The  law of "way of necessity" is discussed in many case$ 
in this State, notably, ('agle v. Parker, 97 N. C., 271, 2 S. E., 76; 
Lumber Co. L.. Cedar Works, 158 N .  C., 162, 73 S. E., 902; C'armon u. 
Dick, 170 N. C., 305, 8 i  S. E., 224; Brick Co. I:. Hodgin, 190 3. C., 
582, 130 S. E., 330; W'eauer v. Pitfs,  191 N. C., 747, 133 8. E., 2 ;  
Grant v. yo we^ Co., 196 N .  C., 617, 146 S. E., 531. See, also, Brasing- 
ton 2). Tlrilliams, 141 S .  E., 375. The general rules of law are summari~ed 
by Xordecai's Law Lectures, Vol. I, page 466, as follows: "A way of 
necessity exists where a Inan sells laud entirely surrountled by his own 
land, and there is no outlet from thr  lands thus sold to the public. 
highway. -1 right thus created is a right to pass over tlir, vrwlor's land 
so as to reach the public road. Lt is the duty and right of the r e d o r  
to select the route;  but, if he  fai l  to point it out, the vendee may selwt;  
and after sclecting it he must stick to it. . . . I t  is sornetinies stated 
that, in order to create a way of uecessity, the land sold must be e ~ ~ t i r c l ~  
surrounded by thr  lands of the grantor;  but this does uot s e t u  to be 
correct, for  if the land be surrounded by the lands of the grantor and 
others, an outlet to the public road over thr  lands of the grantor ib 
conferred upon the grantee by irnplication. . . . 111 this State n e  
have a peculiar way of iieccssity. I t  is a way, kilown as a cartway, given 
by statute to on(> whose lands a r r  cut off from access to the public high- 
way, and which is obtained by condenination proceedings." 

The decisions upon the subject in this State are to the effect that  if 
the parties stipulate in a deed for a way of ingress a i d  egress to a 
given point, tlic vendor has the right to select such reasonable way ill 
the first instance, aud if he failr to do so, the vendee may select. I t  is 
also fully settled that if a t  the time of the conveyance or transfer of 
title, there are easements of permanent character that  h a w  been created 
or exist in favor of the land sold and which are reasonably necessary for 
its use and convenient enjoyment, that  all such easemn~ts  pass as ap- 
purtenarices to the land in the absence of express provision to thc~ 
contrary. 

However, thr. case a t  bar does not fall within the foregoing principles. 
There is no allegation in the petition that any roadway or easerneut 
existed or was used for the benefit of the land owned by the plaintiff, 
nor is there any provision in the devise creating such an easem~nt .  
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Hence, t h e  s i tuat ion is  tha t ,  according to the  allegations oi' t h e  plaintiff,  
she owns lands not  accessible to  a highway except b y  crossing t h e  lands 
of defendants. These facts  invoke t h e  application of C. S., 3835 and 
3836 a s  t h e  exclusive remedy t o  which plaintiff i s  entitled. Therefore, 
the rul ing of t h e  t r i a l  judge was correct. 

Affirmed. 

STATE v. LEE JONES. 

(Filed 7 October, 1931.) 

1. Paren t  a n d  Child 9 +Failure to support children is  continuing offense 
and  prosecution therefor is not  b a r d  by conviction for  prior time. 

Where, in a prosecution for the violation of C. S., 444'7, making it  a 
misdemeanor for a husband to abandon his wife and minor children with- 
out providing for their support, and providing that  the abandonment 
shall be a continuing offense and not barred by any statute of limitations 
until the youngest living child shall obtain the age of eighteen years, Held: 
a plea by the defendant of former conviction of the same ~ffense is good 
as to the period prior to the conviction, but it  is not a bar to the prose- 
cution for his failure to provide adequate support for his children subse- 
quent thereto. 

2. Sam-Plea t h a t  defendant was i n  charge of county caul* was met bb~. 
instruction that only fai lure  t o  support since t h a t  t i m e  1~ considered. 

Where the father has been convicted of abandonment of his minor 
children without providing for their support, and the judgment has been 
suspended upon his payment ipto court of a sum of money for their 
support, an objection in a later prosecution under the statute that  he was 
in charge of the county court when the crime for which he is now prose 
cuted was alleged to have been committed is met by the charge of the 
court in the instant case that the jury should consider only such evidence 
as  tended to show his failure to provide for their support since the 
final disposition of the former case. C. S., 4623, 4625. 

-IPPE:AI, by d e f e n d a ~ ~ t  f rom Devin, ,I.. a t  F e b r u a ~ p  Trr.111, 1931, of 
UREEXE. 

T h e  defendant was indicted f o r  t h e  wilful  abandoi~meni  of his  chil- 
dren i n  breach of the  following s ta tu te :  "If a n y  husband tlhall wilfully 
abandon h i s  wife  without  providing adequate support  f o r  such wife, 
and  the childre11 which he m a y  have begotten upon her, he shall be 
gui l ty  of a misdemeanor:  Provided, t h a t  t h e  abandonment of children 
by the fa ther  shall constitute a cont inuing offense and shall not be 
barred by a n y  s tatute  of l imitat ions un t i l  t h e  youngest l iving child 
shall a r r ive  a t  the  age of eighteen years." C. S., 4447. 
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The  defendant pleaded former jeopardy and former conviction and 
moved that  the action be dismissed for the reason that  he had previously 
been i ~ ~ d i c t e d  and convicted of the same offense. The motion was over- 
ruled and the defendant excepted. At the conclusion of the evidence the 
motion was reliewed and again denied, and again the defendant excepted. 

After his conviction he moved in arrest of judgment, and his motion 
was denied. Judgment was pronounced and he appealed upon assigned 
error. 

Atformy-General Brummif t  and Assistant At forney-( f~nrral  Seuwell 
for the State. 

Pitiman, & E u ~ e  for defendanf. 

ADAMS, J. On  14 November, 1929, the defendant was indicted in the 
County Court of Greene County for the abandonment of his wife ant1 
children. 8. c.  Bell, 184 S. C., 701. H e  was arrested on 18 December, 
1929, and was tried and convicted, and on 24 December, 1929, he paid 
into court for the use of his  wife and children the sum of two hundred 
dollars, to be disbursed by the clerk in monthly installments of thirty 
dollars. Judgment was suspended and he  wasLdischarged 14 October, 
1930. The indictment on which he  was tried in the present case was 
returned by the grand jury a t  the December Term, 1930, of the Su- 
perior Court. 

The  principal exception involves a construction of that  part of the 
statute which provides "that the abandonment of children by the father 
shall constitute a continuing offense and shall not be barred by any 
statute of limitations until the youngest living child shall arrive at the 
age of eighteen years7,-the defendant contending that  this clause was 
designed merely to prevent the statute from barring an indictment after 
two years from the first act of desertion. 

We do not concur in this interpretation. A recognized principle of 
the common law, as well as of natural asld moral law, imposes upon 
a father the duty of providing for the mainteilance of his minor chil- 
dren, the duty to support and the right to custody and service being 
reciprocal. This obligation continues until the children in legal con- 
templation are reasonably able to  provide for themselves and is not 
abrogated by the father's abandonment of his family. The object of the 
statute is to enforce the obligation, not by subjecting the father to a 
civil action a t  the instance of the children, but by the infliction of 
punishment for his  dereliction. I t  would be a plain evasion of the legis- 
lative intent to hold that  by suffering the penal consequences of a single 
violation of the statute the defendant could consign his destitute children 
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to the embrace of charity and thus absolve himself from liability to 
further prosecution. 

Wharton defines a contiiluirlg offense as a transactiou or a series of 
acts set on foot by a single impulse, and operated by an  mintermittent 
force, no matter how long a time i t  may occupy. Grim. Pleading, 474. 
I t  is a n  offense which continues day by day. S. v. Hannon, 168 N. C., 
215; S. v. Ream, 181 N. C., 597. T h e  statute in express terms constitutes 
the abandonment of children by the  father a continuing offense. The 
prosecution of ail offense of this nature is a bar to a subsequent prose- 
cution for the same offense charged to have been committed a t  any time 
before the institution of the first prosecution, but it is not a bar to a 
subsequent prosecutio~l for continuing the offense thereafter, as  this 
is  a new violation of the law. 16  C. J., 268, sec. 447. This general 
principle is fortified by the distinct provisiou that  the sta,ute of limita- 
tions shall not bar prosecution unti l  the  youngest living child shall 
arrive a t  the age of eighteen years. 

We have treated the exception upon i ts  merits without reference to 
the rule that  the pleas of former jeopardy and not guilty are matters 
of evidence and not available t o  the defendant upon :t preliminary 
motion to dismiss the action. S. v. Gibson, 170 N. C., 697. 

The  objection that  the defendant was in charge of the County Court 
when the crime for which he is now prosecuted is alleged to have been 
committed is  met by the instruction tha t  the jury should consider only 
such evidence as tends to show that  the defendant violated the statute 
after the final disposition of the former case. Especially in  view of this 
instruction the failure to specify a particular day in the indictment was 
not fatal  to the prosecution. C. S., 4623, 4695. The remaining excep- 
tions require no discussion. 

No error. 

JOHN T. PILLEY v. GREENVILLE COTTON MILLS, IN(:ORPORATED. 

(Filed 7 October, 1931.) 

Master and Servant F a-Remedies under Workmen's Compensation Act 
exclude all other remedies. 

The Workmen's Compensation Act provides that its provisions shall be 
presumed to be accepted by all employers and  employee:^, with certain 
exceptions, and that the remedies therein provided s h ~ ~ l l  exclude all 
other remedies, and where an employee coming within the provisions of 
the act brings an independent action nnd alleges negligence and that his 
application for compensation was refused by the Industrial Commission 
on the grounds that his injuries did not result from an accident arising 
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out of and in the course of his employment, from which no appeal was 
taken, the employer's demurrer thereto is properly sustained, and the 
employee's contention of a distinction between an injury by accident and an 
injury from negligence cannot avail him, the act eliminating the question 
of negligence in determining the employer's liability. 

APPEAL by plaintifi from Frizzelle,  J., a t  April Term, 1931, of PITT. 
The plaintiff brought suit against the defendant to recover damages 

caused by the allcged negligelice of the defendant. The  complaint con- 
tains the followirig paragraph : "The North Carolilia Industrial Com- 
mission upon plaintiff's application for compensation dismissed the same 
as an  accident i ~ o t  sustained in the course of aud arisiug out of his 
employment." 

The  defend:tnt demurred to the complaint; the trial judge sustained 
the derriurrer, a ~ i d  the plaintiff excrpted and appealed. 

S.  b. E v e r e t f  for plaintiff .  
T h o m a s  IT'. Ruffin for d ~ f e n d a n f .  

Al~a,zrs, J. The  coiiiplaint sets out the plaintiff's residence, his con- 
tract of employment, his duties, and his illjury. I t  contains all averment 
that the Industrial  Commission dismissed his application for compensa- 
tion for the reason that  the plaintiff was not injured by accident arising 
out of and in the course of his employment. From this judgment there 
was no appeal. 

Gilder the Workmen's Coinperisation Law every employer and em- 
ployee, except as therein stated, is presumed to have accepted the pro- 
visions of the act and to pay a i d  accept compensation for personal iri- 
jury or death as thorein set forth. The  plaintiff, not being in the ex- 
cepted class, is bound by this presumption. P. L., 1929, ch. 120, see. 4. 
I t  follows by the express terms of the statute (see. 11) that  the rights 
and remedies thus granted to an employee exclude all other rights and 
rrmcdies of such employee as against his employer a t  common law, or 
otherwise, on accoui~t of injury, loss of service or death. T h e  apl~ellant's 
suggested distinction between an  irijury by accident and an  injury result- 
ing from a negligent act cannot avail him. B y  mutual concession be- 
tween the employer and employee who are subject to the compensation 
law the question of negligence is eliminated. Conrad v. Foundry Po., 
198 N .  C., 723. Judgment 

Affirmed. 
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PRESTON WOODALL A K D  WIFE, EMMA C. WOODALL, v. KORTH CARO- 
LINA JOINT STOCK LAND BANK O F  DURHAM, A X D  THE FIRST 
NATIONAL BANK O F  DURHAM, TRUSTEE; CITIZENfJ BANK AND 
TRUST COMPANY, BENSON, N. C., AND EZRA PARKIOR, TRUSTEE. 

(Filed 7 October, 1931.) 

1. Receivers B +In this case held: appointment of receiver f o r  de- 
fendant  a n d  refusal to  allow defendant to give bond \i7as error. 

The appointment of a receiver is a harsh and extraordinary remedy in 
equity intended to prevent the possibility of loss of the rents or profits 
from the property of the debtor, and it  should not be grai ted ordinariiy 
where, by following the statutory provisions allowing the debtor to give 
bond, the rights of the creditors can be fully protected, and in this case 
the appointment of a permanent receiver for the owners of a five-hundred- 
acre farm in a high state of cultivation and the refusal to allow the 
owners to give the statutory bond and retain possession is held for 
error under the facts and circumstances, C. S., 860, 861, it  appearing that 
loss would not likely result to the creditors. 

2. Mortgages C e--Agreement i n  mortgage f o r  receivership under  certain 
conditions does no t  affect s ta tutory provisions i n  regarti thereto. 

The appointment of a receiver is an equitable remedy anti our statutory 
provisions (C. S., 860, %I), enacted before the giving of :I deed of trust 
upon lands may not be entirely supplanted by a provision in the instru- 
ment which gives the mortgagee or trustee the unequivoc,%l right to the 
appointment of a receiver in the event of the happening of certain condi- 
tions so a s  to prevent our courts sitting in their equity jurisdiction from 
administering the equities to which the mortgagor is entitled under the 
facts. 

3. Courts A d-Legal and  equitable r ights  a r e  determined i n  one action. 
Legal and equitable rights and remedies a re  now determined in one and 

the same action. Const., Art. IV, sec. 1. 

APPEAL by plaintiffs f r o m  Cranmer, J., a t  August  T w m ,  1931, of 
JOHNSTON. Reversed. 

I t  i s  agreed by  defendants t h a t  the  following s ta temer t  of facts  by 
plaintiff is  substantially correct i n  reference t o  th i s  contro?ersy:  

"This is a civil action instituted i n  t h e  Superior  Courl. of Johnston 
County to  restrain t h e  defendant, F i r s t  Nat iona l  B a n k  of D u r h a m ,  
trustee, f r o m  selling or  a t tempting to sell the  511 acres of l and  described 
i n  t h e  complaint,  under  the  powers contained i n  a cer tain deed of t rust  
f r o m  plaintiffs to  said defendants. 

Plaint i f fs  a r e  now a n d  were i n  1926, t h e  owners i n  fee of cer tain lands 
s i tuate  i n  Johns ton  County, aggregating 511 acres. S a i d  lands lie upon 
both sides of S t a t e  H i g h w a y  No.  22, i n  one compact Eody, and  a r e  
i n  a h igh  s tate  of cul t i rat ion.  I n  1926, plaintiffs applied f o r  and  
obtained a loan f r o m  the  defendant, N o r t h  Carol ina J o i n t  Stock L a n d  



N. C.] F A L L  TERM, 1931. 429 

Bank, in the sun1 of $25,000, the said land bank's appraisers then placing 
an estimated value upon said lands of $50,000. This loan was to be 
repaid upon an amortization plan in thirty-three years, with installments 
of $875.00 due on 1 April and October of each year. Plaintiffs paid 
(lac11 of the maturing installments, totaling $7,875, until 1 April, 1931, 
when, owing to agricultural depression, plaintiffs found it inconvenient 
to pay the iilstallment then due, and made this fact known to the land 
bank. 

There was considerable riegotiation, but finally the land bank agreed 
to defer the 1 April installment until 1 October, 1931, in consideration 
of the erection by plaintiffs of fire tobacco barns upon the mortgaged 
premises, which barns were necessary to the curing of the tobacco ~ a i s e d  
upon said lands during 1931. The  land bank also agreed to withhold 
foreclosure until 1 October. Pursuant to said agreement plaintiffs, 
immediately thereafter, caused to be constructed upon said lands five 
new tobacco barns a t  a cost of about $1,500. Plaintiffs then restrained 
the sale, alleging the aforesaid contract, and upon the hearing Judge 
Cranmer continued the injunction to the tr ial  upon the ground that  
an issue of fact was raised, from which ruling no appeal was made by 
the defendants. 

The defendants, land bank and trustee, in their answer and further 
defense alleged that  they were entitled to have a receiver appointed 
to take charge of the lands and crops by virtue of a certain provision 
in the deed of trust, which is as follows: 

'7. And it is further covenanted that as further security for the 
payment of the note and all installments thereof, and for the perforrn- 
ance of all the terms of said note and on the conditions and covenants 
of this deed of trust, that  the said parties of the first part  hereby assign, 
set over and transfer to the North Carolina Joint  Stock Land Bank 
of Durham, its successors and assigns, all the  rents, and income, of said 
premises herein conveyed for each and every year that  any installment 
or installments of the said note may be unpaid, together with all rights 
and remedies for enforcing collection of the same; and that  upon filing 
suit, or a t  any time thereafter, of foreclosure, the North Carolina Joint  
Stock Land Bank of Durham, its successors and assigns, shall be entitled 
to h a r e  a receiver appointed to take charge of the said premises herein 
conveyed, together with all the rents, profits, crops and proceeds arising 
therefrom during such litigation, and to hold the same subject to the 
order and direction of the court.' 

They also alleged that  plaintiffs a re  insolvent and that  the lands have 
greatly depreciated in value and are worth less than the value of the 
property. 
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The defendants offered no evidence or  upp porting affidavits. 
The complaint, treated as an affidavit, together with numerous sup- 

porting affidavits, clearly show that plaintiffs have made permanent 
improvemerits upon said lands since the loan mas obtained in the sum of 
$10,100; that the present value of the land is in excess of the debt to the 
land bank; that plaintiffs are abundantly solvent and able to respond 
to judgment; that there is no imniinent danger of the 10:;s of the prop- 
erty itself or the rents and profits arising therefrom; that the P. B. 
Johnson estate, holder of a first lien for more than $6,000 on the crops 
for fertilizers and advancements, is opposed to a receiver3hip, as shown 
by affidavit of Wade F. Johnson; that ,there are three 01 her crop liens 
aggregating $1,030, the holders of which are not parties to this action; 
that the proceeds from the sale of the crop will not be =ore than suffi- 
cient to pay the aforesaid crop liens, and the expense of a receivership 
would work a hardship upon plaintiffs and the holders of said liens 
without benefiting defendant, land bank, or any one else. 

I t  was alleged in paragraph 8 of the complaint that the Citizens Bank 
and Trust Company also has a mortgage upon said lands, and in para- 
graph 9, that said mortgage is a prior lien upon a por t~on of the 511 
acre tract. At the hearing this position was abandoned by plaintiffs, 
they having been advised that the defendant land bank had a first 
mortgage on said land; it was also shown that the Citizens Bank had 
ample security, other than its second mortgage on the El11 acre tract, 
with which to pay the debt due it. 

On 5 August, 1931, Judge F. A. Daniels, in an ex parte hearing, 
without notice to plaintiff, appointed a temporary receiver, and in the 
order appointing said receiver cited plaintiffs to appear before himself 
at  Chambers in Roxboro, 10th Judicial District, on 10 August, 1931, 
and show cause why such receivership should not be made permanent. 
Plaintiffs appeared through counsel on the date mentioned, and upon 
motion the cause was transferred to Johnston County to be heard by 
his Honor, E. H. Cranmer, at Chambers on 17 August, 1931. Judge 
Cranmer heard the reading of the coinplaint and answer, treated as 
affidavits, and the numerous supporting affidavits on behalf of plaintiffs. 
His  Honor, Judge Cranmer, found no facts, but upon the allegations 
in defendant's answer made the receivership permanent." 

The following judgment was rendered in the court below: 
"This cause comes on to be heard before me, upon thtb rule to show 

cause heretofore issued herein by his Honor, F. A. Daniels, why the 
appointment of H .  G. Gray as temporary receiver in the (:omplaint and 
answer in this action, should riot be made permanent, and it appearing for 
the protection of the interests of the defendants herein an(3 the interests 
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of the interpleaders, and for the preservation of the property, a receiver- 
ship for the said lands and crops is  necessary and proper; 

I t  is, now, upon motion of J. S. Patterson, attorney for the North 
Carolina Joint  Stock Land Bank of Durham;  and of Strickland and 
Johnson, attorneys for the  interpleadcrs, P. R. Jolinson estate, con- 
sidered, ordered and adjudged that the appointment of H. G. Gray as 
temporary receiver be made permanent and that  A. T .  Ta r t  be appointed 
as a coreceirer of the lands and crops, as mentioned in the answer 
herein, ptndirlg the final deterniination of the litigation herein, wit11 
the usual powers and duties of receivers in such cases. 

And the said receivers are hereby authorized and iiistructed to culti- 
vate, harvest and market the crops for the year 1931 and to rent or 
cultivate the said land until the final determination of this matter, 
making and keeping a true and correct account thereof and all expenses 
incurred therein, to, out of the proceeds of the sale thereof, apply a 
sufficient part  of the moiieys so received to the cultimtion and harvesting 
of said crops, and any and all costs and expenses of these proceedings, 
retaining the balance in their hands as such receivers to wait the 
further orders of this court. 

This 17 August, 1931." 
The plaintiffs excepted and assigned error to the refusal of the court 

below to dissolve the temporary receivership and to the signing of an 
order appointing permanent receivers, and appealed to the Supreme 
Court. 

Leninson CC Sidenberg f 07 .  p lainf  i f f y .  

R. P. Reade  and  J .  S. Patterson for defendants .  

('LARKSON, J. C. S., 860, in part, is  as follows: "A rece i~e r  may be 
appointed (1 )  before judgment, on the  application of either party, when 
he establishes an apparent right to property which is the subject of the 
action and in  the possession of an adverse party, and the property or its 
rents and profits are in danger of being lost, or materially injured or 
impaired;  except in cases where judgment upon failure to answer may 
be had on application to the court." PIT. C. Prac.  & Proc. (McIntosh), 
see. 887, p. 1002; see. 888, p. 1003. 

C. S., 861 : "In all cases where there is an  application for the appoint- 
ment of a receiver, upon the ground that  the  property or its rents and 
~ r o f i t s  are in danger of being lost, or materially injured or impaired, or 
that a corporation defendant is insolvent or  in imminent danger of 
ineolrency, and the subject of the action is  the recovery of a money de- 
mand, the judge before whom the application is made or pending shall 
have the discretionary power to refuse the appointment of a receiver if 
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the party against whom such relief is asked, whether a person, partner- 
ship or corporation, tenders to the court an undertaking payable to the 
adverse party in an amount double the sum demanded b,; the plaintiff, 
with at least two sufficient and duly justified sureties, conditioned for 
the payment of such amount as may be recovered in the action, and 
summary judgment may be taken upon the undertaking. .[n the progress 
of the action the court may in its discretion require additional sureties 
on such undertaking." 

Upon application for a receiver it is proper to allow ,I, defendant to 
continue in possession of property upon giving a sufficient bond to pro- 
tect the other claimants. F r a n k  v. Robinson, 96 N .  C., 25. 

Where there is danger of loss of rents and profits, instead of appoint- 
ing a receiver the court may allow the defendant to execute a bond to 
secure the rents and profits and such damages as may be adjudged the 
plaintiff, and require an account to be kept. C. S., 861; Roper Lzlmber 
Co. v. Wallace,  93 N .  C., 22;  Durant  v. Crowell,  97 N .  C'., 367; Lewis 
v. Roper  L u m b e r  Co., 99 N .  C., 11;  Ousby c. Xeal ,  99 Pi. C., 146. 

The court erred in directing a receiver to take possessim and control 
of the mines, and machinery for operating the same, without giving 
the defendant an opportunity to file a bond to secure the payment of 
any proceeds therefrom, as the court might subsequentlj direct. Stit11 
v. Jones, 101 N .  C., 361. 

I n  Lumber  Co. v. Wallace, supra,  at p. 30, we find: "It  is against 
the policy of the law to restrain industries artd such enteaprises as tend 
to develop the country and its resources. I t  ought not to he done, except 
in extreme cases." H u r w i t z  v. Sand  Co., 189 N .  C., 1. 

I n  El l ing ton  v. Currie ,  193 Pu'. C., at  p. 612, it is written: "In 23 
R. C. L., part section 3, p. 9, it is said: 'The appointment of a receiver 
is part of the jurisdiction of equity, and is based on t i e  inadequacy 
of the remedy at lam, being illtended to prevent injury to the thing ill 
controversy, a i ~ d  to preserve it, pendente liie, for the ~ecur i ty  of all 
parties in interest, to be finally disposed of as the coui-t may direct. 
I t  is held to be a proceeding quasi i n  rem.  . . . The right to the 
relief must be clearly shown, and also the fact that there is no other 
safe or expedient remedy.' T w i l t y  v. Logan, 80 IT. C., p. 69; H a n n a  v. 
Hanna,  89 K. C., 68; Thompson v. Pope,  183 N .  C., p. 123." 

I n  Clark on Receivers, Vol. 1 (2d ed.), part section 59, at pp. 67 and 
68, the following obser~ations are made: '(The appointment of a receiver 
is ordinarily a harsh remedy because it takes custody of t 1e defendant's 
property out of his hands on an interlocutory order, be'ore the court 
has had an opportunity to hear the merits of the case discussed, testi- 
mony relative to the merits introduced, and to pass on the final relief 
prayed for against the defendant. The appointment of a receiver should 
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oiily be granted in a clear case. I f  it  is in the power of the court to  
protect the plaintiff by granting a less drastic remedy thau the appoint- 
ment of a receiver, the court will usually do so. . .' . The appoint- 
ment of a receiver, being a harsh and extraordinary remedy, might in 
many cases be dispensed with by the defendant giving bond to the 
plaintiff to protect the plaintiff and to pay to the plaintiff the amount 
of any judgment plaintiff might secure against the defendant, which 
judgment might otherwise be made good out of the property if a re- 
ceiver should be appointed." 

The defendants conterd that  they are entitled to have enforced in 
their favor the plain unequivocal language contained in  section 7 of the 
mortgage or deed of trust duly executed by the plaintiffs, and providing 
in certain terms for the appointment of a receiver to take charge of the  
premises conveyed in the event of foreclosure of the deed of trust o r  
mortgage. We think not under the facts and circumstances of this case. 

The  appointment of a receiver is a par t  of the jurisdiction of equity, 
then again, C. S., 861 was enacted long prior to the deed of trust in 
controversy, therefore i t  enters into and becomes a part  of the conveil- 
tions of the parties. Bateman v. Sterrett, ante, at  p. 61. 

I n  55 A. L. R., a t  p. 1028, citing a wealth of authorities, the following 
principle is stated: "A stipulation pledging the rents and profits and 
providing a receiver has been generally held insufficient of itself to 
entitle the mortgagee to  the appointment of a receiver, unless further 
facts justifying such appointment are shown." See 4 A. L. R., pp. 
1417, 1418. 

The plaintiffs' f a rm was a going concern. The appointment of a 
receiver is ordinarily a harsh and extraordinary remedy. The court 
below has large discretionary powers, yet in view of the statute allowiiig 
bond and the facts and circumstances of this case, we think that  the 
plaintiffs should have been allowed to execute such reasonable bond, 
with sufficient security, as the court may deem proper, payable to the 
parties affected, conditioned to secure to them such damages as the 
court may adjudge in their favor upon the determination of the action. 
I n  the event of failure to give such bond, the court to make such order 
or orders in the cause by the appointment of a receiver, or otherwise, as 
will protect the rights of the parties pending the litigation. 

The  learned and careful judge in the court below, who tried the case, 
no doubt considered that the provfiion in the deed of trust was cow 
trolling, but not so (C. S., 861), and the equitable aspect should have 
been considered. Legal and equitable rights are  now determined in one 
and the same action. Const., S r t .  I V ,  see. 1. For  the reasons given, the 
judgment of the court below is 

Reversed. 



I N  THE S U P R E M E  C O U R T .  

MRS. IDA BARNES, ADMINISTRATRIX DE BONIS NON OF D. D. ODOM, DE- 
CEASED, V. B. C. CRAWFORD AND HIS WIFE, NELLIE W. CRAWFORD, 
FORMERLY NELLIE W. HOLT. 

(Filed 7 October, 1931.) 

1. Bills and  Notes D +Where husband and  wife sign note  secured by 
mortgage on his lands fo r  his  deb t  t h e  wife is  a surety. 

Where a wife signs a note under seal upon its face with her husband 
for money borrowed by him, and joins with him in giying a mortgage 
upon his lands in order to pass her dower interests therein as  security 
for his debt, she is in effect a surety upon his note, and the payee with 
knowledge of the facts is presumed to know the law, and takes the note 
subject to her rights as surety. 

2. Bills and  Not,es C +Where note is transferred by endorsement a f te r  
maturi ty  t h e  transferee takes subject t o  existing equit.ies. 

Where the payee of a note under seal made by a husband and wife 
has knowledge that the wife signed in the capacity of surety and transfers 
the same by endorsement after maturity, the transfewe thus becomes 
the holder subject to the equities existing between the original parties, 
and in his action against the wife she may show by par01 that she was 
only a surety on the note. 

3. Limitation of Actions A b-Three-year stat,ute applies t o  sureties on 
note  under  seal. 
C. S., 441, applies to sureties on a note under seal, and as  to the 

sureties the right of action on the note is barred after the lapse of three 
years, and the ten-year statute, C. S., 437, by excluding the word "surety" 
applies only to the principals on the note. 

APPEAL by defendant  Nellie W. Crawford f r o m  H a r m ,  J., a t  J a n u -  
a r y  Term,  1931, of NASH. Reversed. 

I n  the  record Odom is  also spelled Odum. W e  will correct t h e  record 
and  spell i t  Odom. 

T h e  part ies  agreed t o  the following statement of fac t s :  
"1. T h a t  Mrs .  I d a  Barnes  is admin is t ra t r ix  de bonis non of D. D. 

Odom, deceased, and  i n  such capaci ty is  the  holder of a cer tain promis- 
sory note executed by  S. F. Aust in t o  D. D. Odom on 1 6  ( January ,  1926, 
i n  the sum of f o u r  th&sand dollars ($4,000), and  said note was given 
a s  renewal of a l ike note first executed on 9 February ,  1923;  t h a t  on or  
about 1 February ,  1927, S. F. Aus t in  pa id  on t h e  said sum of f o u r  
thousand dollars ($4,000) t h e  s u m  of two thousand dollars ($2,000), 
which is  credited on said note. 

2. T h a t  on 9 February ,  1923, a t  t h e  t ime  the  said S. F. Aust in first 
executed t h e  note, as  mentioned above, to  D. D. Odorn, t h e  Austin- 
Stephenson Company i n  order  to secure t h e  payment  of t h e  said note 
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transferred and assigned to D. D. Odom a certain note and mortgage 
deed in the sum of eleven thousand dollars ($11,000), which had been 
executed by S. S. Holt and wife, Nellie W. Holt, on 14 May, 1920, to 
the said Austin-Stephenson Company, and due and payable on 14 
January, 1921. 

3. That the said note and mortgage had been executed to the said 
Austin-Stephenson Company by S. S. Holt and wife, Xellie W. Holt, to 
secure an indebtedness of the said S. S. Holt, and that the lands covered 
by the mortgage were the individual property of the said S. S. Holt;  
that the said Nellie W. Holt had executed said note and mortgage in her 
capacity as wife of S. S. Holt to fully convey any contingent interest 
which she might have in the lands securing said note. 

4. That since the execution of the note and mortgage to the dustin- 
Stephenson Company neither S. S. Holt nor Nellie W. Holt has ever 
paid any sum on the indebtedness and the lands conveyed by the mort- 
gage deed have been sold under prior liens and nothing received from 
the sale to be applied on this indebtedness. 

5. That on 12 September, 1921, Nellie W. Holt secured a divorce 
from the said S.  S. Holt and since that time has intermarried with 
said B. C. Crawford, and is now the ~ i f e  of the said B. C. Crawford. 
And since such divorce the said Nellie W. Crawford has never been 
advised of the nonpayment of the note, and has never agreed to any 
extension of the note to the holder of the same, and she specifically 
pleads as a bar to the action the statute of limitations applicable to her 
as surety, and the forbearance on the part of the creditor as the principal 
of said note. 

6. That S. S. Holt died on or about the month of June, 1925, and his 
estate did not have assets to be applied to said indebtedness, and final 
account has been filed by his administratrix, who has been discharged 
from further duties by the courts. 

7. That summons in this case vas  issued out of the Superior Court 
of Nash County on 24 September, 1928, and due se r~ ice  had on the said 
B. C. Crawford and wife, Nellie W. Crawford, formerly Nellie W. 
Holt. 

8. That the plaintiff does not claim any right of action against the 
said B. C. Crawford and agrees that he is not indebted to the plaintiff 
in any amount whatsoever. 

9. That since the execution of the renewal note, as set out above, by 
S. F. Austin to D. D. Odom, the said S. F. Austin has been adjudicated 
a bankrupt and discharged in accordance with the bankruptcy statutes; 
and the said Austin-Stephenson Company since said date has been 
adjudicated a bankrupt. 
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From the foregoing facts the plaintiff contends that Ne'lie W. Craw- 
ford, who was formerly Nellie W. Holt, is indebted to her in the sum 
of four thousand dollars ($4,000), with interest, subject .;o a credit of 
two thousand dollars ($2,000), all of which is fully set out above. 

From the foregoing statement of facts the defendant, Nellie W. Craw- 
ford, contends that she is not liable to the plaintiff in any amount. 

I f  the court from the foregoing facts is of the opinion that the plain- 
tiff is entitled to judgment, then judgment to be given in her favor, 
but if the court is of the opinion that said cause of action is barred as 
to the defendant, Nellie W. Crawford, then judgment should be ren- 
dered in her favor." 

The note in controversy is as follows: 

"$11,000. Smithfield, N. C., 14 May, 1920. 
On or before 14 January, 1921, with interest from maturity, until 

paid at  the rate of 6 per cent per annum, interest payable annually, 
we, promise to pay to Austin-Stephenson Company, Inc., or order, the 
sum of $11,000, same being for value received. 

This bond is secured by mortgage deed of even date herewith. I t  
is fully agreed and understood that in default of the payment of this 
bond when due, either principal or interest, then the %hole debt, as 
evidenced by the other bonds of even date with this which mature later, 
shall become due and collectible at  once, and without dfbmand on the 
maker of this bond by the owner thereof. 

Giwn under our hands and seals, this 14 May, 1920. 
S. S. Holt. (Seal.) 
Nellie W. H o  t. (Seal.) 

Endorsement : 
The Austin-Stephenson Company, 

By W. H. Austin, President." 

The court below rendered the following judgment: 
"This action came on to be heard at  the present term of the court 

before Hon. W. C. Harris, judge presiding, and is heard on the agreed 
statement of facts found in the judgment roll of this actim. I t  is now 
on motion by the court ordered and adjudged: 

That the plaintiff recover of the defendant, Mrs. Nellie W. Crawford, 
the sum of four thousand dollars ($4,000), with interest thereon at 
6 per cent per annum from 16 January, 1926, subject to credit of two 
thousand dollars ($2,000), 1 February, 1927, and the costs of the action 
taxed by the clerk of this court. 

W. C. HARRIS, Judge Presiding." 
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Defendant Nellie W. Crawford duly excepted and assigned error to 
the judgment as rendered, and appealed to the Supreme Court. 

T.  T .  T o r n e  for plaintif f .  
];eon G. S tevens  for de fendan t .  

CLARKSON, J. On 16 January,  1926, S. F. Austin executed to D. D. 
Odom his promissory note in the sum of $4,000. This note was given in 
renewal of a note executed 9 February, 1923. S .  F. Austin has paid on 
the note $2,000. On 9 February, 1923, a t  the time that  Austin executed 
the note to D. D. Odom, the Austin-Stephenson Company, to secure the 
payment of said note of Austin, assigned to D. D. Odom a note of 
$11,000 executed by S. S. Holt and wife, Nellie W. Holt, now Nellie W. 
Crawford, arid secured by mortgage of even date on land of S. S. Holt. 
This Holt  note was dated 14  May, 1920, and payable to Austin-Stephen- 
son Company. I t  was due and payable on or before 14  January,  1921, 
aiid endorsed by the payee. The  note of S. S. Holt and wife, Nellie W. 
Holt, has never been paid. S. S. Holt  died in June,  1925. 

I t  is contended by Nellie W. Holt (now Crawford) that  she was 
surety for her husband S. S. Holt  on the note under seal, which was 
known to the payee and the three-year statute of limitations which she 
pleaded is applicable. That  the payee transferred the note after ma- 
turi ty to D. n. Odom, who took same subject to the defenses existing 
between the original parties to the note under seal. W e  think this con- 
tention correct. 

C. S., 437, within 10 years an  action (2 )  'lUpon a sealed instrument 
against the principal thereto." 

C. S., 441, within 3 years an action (1) "Upon a contract, obligation 
or liability arising out of a contract, express or implied," etc. 

C. S., 437, (2)  I s  not applicable to actions against sureties. The  use 
of the word "principal" and the omission of the word "sureties" clearly 
indicates this to be the intention of the General Assembly. 

C. S., 441, (1)  is applicable to sureties and the action against them 
is limited to 3 years. W e l f a r e  v. T h o m p s o n ,  83 N .  C., 276. 

I n  the W e l f a r e  case, supra,  citing numerous authorities, is the fol- 
lowing: "We believe i t  is conceded that  whenever it is proposed to prove 
that  a co-promisor or co-obligor to a note or bond is surety only, the fact 
not appearing upon the face of the instrument, i t  is competent to show 
by par01 that  fact, and that  the creditor knew a t  the time he receired 
the note that  he was a surety." 

I n  Goodman  v. Litulcer, 84 N.  C., a t  p. 1 0 :  "In the tr ial  of the case 
of X a n l e y  v. Boyco t t ,  75 E.  C .  L. Rep., 45, when counsel was urging 
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upon the court the right of the maker of a promissory note to show 
that he signed the instrument as surety only, Lord Campbell interposed 
the remark that i t  must be shown that the note was so made with the 
knowledge of the payee; that allegatiom .is indispensable. Such a con- 
clusion seems not only to address itself to our reason, but to be eminently 
just; and especially so under a system which like our oxn prescribes 
different periods for the protection of principals and suret~es." Redmon 
v. Pippen,  113 N. C., 90; Hunter v. Sherron, 176 N. O., at p. 228; 
Kennedy v. Trust  Co., 180 N. C., 225; Chappell v. Surety  Co., 191 
S.  C., 703; ddamson v. McKeon, 65 A. L. R., 817, see annotation. See 
Trust  Co. 21. Y o r k ,  199 N. C., 624. 

111 Coffey 11 .  Reinhardt, 114 N. C., at  p. 511, it is said: "When a 
suretyship is known to the original payee the surety is protected by the 
lapse of three years if the note is assigned after maturity, although the 
assignee takes without notice. Capell v. Long, 84 N. C., 17." 

"In Foster v. Davis, 175 R. C., 541, it is said that if 'The wife 
promised to pay the debt of her husband when she signed the note she 
was a surety, and it was competent to prove the relationsrhip by par01 
as between the parties, although she appeared to be a principal on the 
face of the note. Williams v. Lewis, 158 N .  C., 574.' Indeed the equity 
of the precedents are so well settled that no citation of riuthorities or 
discussion of the principal is necessary." Ifaywood v. Russell, 182 
N .  C., at p. 713. 

I n  Blozcer Co. v.  JIacKenzie, 197 K. C., at p. 158, the following 
principle is stated: "(2) I f  a wife joins her husband in the conveyance 
of her separate real estate to secure his debt or in the conveyance of 
his land, in which she has a right of dower, to secure his debt, the 
relation which she sustains to the transaction is that of surety; and if she 
survives him and the land is sold to satisfy the debt she becomes a 
creditor of his estate in an amount equal to the value of her dower. 
Purcis v. Carstaphan, 73 N. C., 575; Gwathmey v. Pearce, 74 N. C., 
398; Gore v. Townsend, 105 N .  C., 228." Trust  Co. v. Benbow, 135 
K. C., 312; Fosfer c. Dauis, 175 N. C., 541. See Royal1 v. Southerland, 
168 N. C., 405; T u f t  v. Covington, 199 N. C., 51. 

Ro. 3 of the agreed statement of facts, is as follows: T h a t  the said 
note and mortgage had been executed to the said Austin-Stephenson 
Company by S. S. Holt and wife, Nellie W. Holt, to secure an indebted- 
ness of the said S. S. Holt, and that the lands covered by the mortgage 
were the individual property of the said S. S. Holt;  that the said Nellie 
W. Holt had executed said note and mortgage in her capacity as wife 
of S. S. Holt to fully convey any contingent interest which she might 
hare in the lands securing said note." 
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S .  S. Holt  and wife, Nellie W. Holt, executed the $11,000 note under 
seal to Xustin-Stephenson Company, on 14 May, 1920, it was due and 
payable on or before 14 January,  1921, and on 9 February, 1023, this 
note was transferred and assigned by Austin-Stephenson Company to 
D. D. Odorn, after the maturi ty of said note under seal. This action 
was instituted 24 September, 1928, against Yellie W. Crawforcl (form- 
erly Hol t ) ,  over three years after the maturity of the note under seal. 

The  payee Austin-Stephenson Company was presumed to know the 
law ns interpreted by this  Court, that  the joining of the wife in the 
conveyance of her husband's land, i n  which she had the right of dower, 
to secure his debt, created the relation on her part  of surety. The  payee 
Austin-Stephenson Company, with this knowledge, transferred the note 
under seal after maturi ty to D. D. Odom. T h e  payee had knowledg~ 
that Kellie W. Holt was a surety on the note which was transferred 
after maturi ty to D. D. Odom, therefore Nellie W. Holt  has the right 
to set up  any defenses that  existed between her and the original payee 
A2ustin-Stephe~ison Company, although the note under seal was trans- 
ferred to D. D. Odoin without notice. The statement of facts, supra, is 
notice to payee that Kellie W. Holt was surety, but the note urider seal 
was sccurecl by mortgage of even date. By an examination of the niort- 
gage the relationship of the parties could ha re  been ascertained. Bank 
21 .  Trus f  C'o., 199 N. C., 582. 

familiar principle of the lam of negotiable instruments is that one 
who takes ncg&able paper when overdue is charged with notice of all 
the11 existing defenses in favor of any party to the paper who b~carne  
such before maturity. Bigclow on Bills, Notes and Chwks, 3d ed. see. 
483, p. 374; Guthrie v. Xoore, 182 N. C., 24. 

I n  Capell 1 . .  Long, supra, t he  following principle is laid down: "A 
negotiable note or bond executed by a principal and surety, which rela- 
tion is known to the payee or obligee, and transferred after maturi ty 
for raluable consideration, is subject to all equities and defenses exist- 
ing between the original parties, whether the transferee took with or 
without notice; therefore, if more than three years ha re  elapsed between 
the maturi ty of a bond and action brought on the same, the surety may 
plead the statute in bar of recovery." 

I n  Sykes v. Everett, 167 N.  C., a t  p. 608, Walker, J . ,  in writing the 
opinion of the Court, says: "It may be added that  plaintiffs acquirrd 
the notes by the assignment of them, after their maturity, and there- 
fore, in law, with notice of all equities and other rights of the indorser, 
Everett, and consequently, in law, took subject to them. Cause?/ v. Snow, 
122 N. C., 326; Bank 1 % .  Loughran, 126 N .  C., 814; Taylor v. Laucr. 
127 N .  C., 157; Brooks v. Sullzvan, 129 K .  C., 190." See Brown 7%. 

Sheets, 197 S. C., 268; 63 A. L. R., p. 1357. 
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Under the facts and circumstances of this case, Nellie 7 N .  Holt  (now 
Crawford) had the right to set up  the three-year statute of limitations 
as a defense to the note under seal on which plaintiff seeks to recover 
in this action. (1 )  The note under seal signed by S.  S.  Holt  and his 
wife, Nellie W. Holt, was secured by a mortgage on the  individual 
property of S. S. Holt, and Nellie W. Holt  executed the note and mort- 
gage in her capacity as wife of S. S. Holt to convey her dower interest 
in her husband's land. (2 )  Under the law in  this jurisdiction, this made 
Nellie W. Holt a surety for her husband on the note under seal, signed 
by her, and the payee, Austin-Stephenson Company, was presumed to 
know the law tha t  she was surety. ( 3 )  After maturity, Austin-Stephen- 
son Company transferred the note under seal to D. D. Odom, who took 
the note subject to the defense that  Nellie W. Holt  had against the 
original payee Austin-Stephenson Company, that she was surety for her 
husband. The action was not brought against her in three years, i t  was 
therefore barred by the statute of limitations. Fo r  the reasons given the 
judgment of the court below is  

Reversed. 

FARRIERS BANK OF CLAYTON v. NELLIE HORNE McCULLERS ET AL. 

(Filed 7 October, 1931.) 

1. Deeds and Conveyances A f-Deed from wife to husband not confom- 
ing to requirements of C. S., 2515 is void. 

The failure of the certificate of a deed to lands from a wife to her 
hcsband to state that the conveyance was "not unreasonable or injurious 
to her" renders the instrument void. C. S., 2515. 

2. Appeal and Error J +New trial will not be granted where error does 
not prejudice rights of appellant, 

An erroneous ruling or action of the trial judge in a c.vil action will 
not entitle the objecting party to a new trial when he could by no 
possibility be injured by the error. 

3. Judgments C a--Jurisdiction to enter judgments by confe,ssion. 
A judgment by confession may be entered in conforinih with the 

statutory requirements in term by the judge, or out of term by the clerk, 
for money due or to become due, or to secure against a contingent 
liability, or for both such debt and liability. C. S., 623. As to whether the 
probate certificate to protect the wife is necessary, quaere and not ex- 
pressly decided. C. S., 2515. 

4. Judgments C +Judgment by confession must show with particularity 
the items and facts upon which it is based. 

A judgment confessed becomes a lien on the lands of the party con- 
fessing it from the time of its docketing as in case of other judgments, 
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but in order to protect the rights of other creditors it  is necessary that  
the essential requirements of the statute be followed, and the statute 
requires that the statement upon which the judgment is based, if for 
money due or to become due, should show with particularity the facts 
out of which i t  arose and the items constituting the claim and that 
the amount confessed is justly due, and when for a contingent liability. 
the facts constituting such liability and that the amount confessed does 
not exceed it. C. S., 624. 

5. Same--Judgment by confession in this case held insufficient. 
Where a judgment confessed by a wife in favor of her husband shows 

only that i t  was based upon a sum alleged to be due on account of money 
advanced by the husband from time to time to take care of obligations 
due a t  the banks by the wife, and fails to state the items constituting 
the claim, when advanced and to whom, and that  the advancements were 
not gifts to the wife, the judgment is insufficient to meet the requirements 
of the statute, and is roid. 

A 1 ~ ~ ~ ~ ~  by defeudants f r o m  rS'inc(air, J., a t  A p r i l  Term,  1931, of 
JOHNSTOX. 

Civil action instituted by F a r m e r s  B a n k  of Clayton, judgment credi- 
to r  of Nel l ie  H o m e  McCullers, t o  set aside two alleged voluntary con- 
veyances and  purported confession of judgment, alleged to h a r e  bee11 
executed and  entered by  t h e  said Nellie H o r r ~ e  McCullers  i n  favor  of 
her  husband, E. H. McCullers, f raudulent ly and  wi th  irltent to delay, 
liinder and  defeat the r igh ts  of plaiutiff and  other  creditors. See case 
a s  stated on  first appeal  i n  200 N. C., 591, 157 S. E. ,  869. 

Under  peremptory instructions, t h a t  if the  facts  were foulid to  be as  
shown by  al l  t h e  eridence the  issues should be answered i n  f a ~ o r  of the  
plaintiff,  the  j u r y  returned the  following verdict :  _ 

"1. W a s  the  deed f r o m  Kell ie  H o r n e  McCullers to  her  husband, E .  H. 
AIcCullers, dated 30 Norember,  1928, recorded i n  Book 211, page 68, 
registry of Johnston County, void f o r  fa i lu re  to  complv with C. S., 
2515 2 Answer : Yes. 

"2. W a s  t h e  deed f r o m  Nellie Hori ie  McCullers to  her  husband, E. H. 
McCullers, dated 30 November, 1927, recorded i n  Book 211, a t  page 82. 
registry of Johiiston County,  void for  fa i lu re  to comply with C. S.. 
2.515 ? h s w e r  : Yes. 

''3. W a s  the  judgmellt dated 28 February,  1929, recorded ill judgment 
docket 1 4  a t  page 237, i n  t h e  office of the clerk of the  Superior  Court  
of Johns ton  County, confessed by  Nellie H o r n e  McCullers ill favor  of 
her  husband, E. H. McCullers, void for  fa i lu re  t o  comply with C. S., 
25152 Answer : Yes." 

I t  i s  conceded t h a t  t h e  deeds i n  question, executed by the wife to the  
husband d u r i n g  coverture, were not probated as  required by C. S., 2515. 

T h e  confession of judgment  and  judgment entered thereori a re  in 
words and  figures a s  follows: 
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"Korth Carolina-Johnston County. 
I n  the Superior Court-Before the Clerk. 

Dr.  E. H. McCullers r. Mrs. Nellie Horne McCullers. 

1. I, Kellie Horne McCullers, defendant in the above entitled action, 
hereby confess judgment in favor of Dr. E. H.  McCullers, plaintiff for 
the sum of $2,600, with interest from this date , snd authorize 
the entry of judgment therefor against me on 28 February, 1929. 

2. The confession of this judgment is for a debt justly due by me, 
the said Nellie Horne McCullers, to the said Dr. E .  IT. McCullers, 
plaintiff, arising from the following facts, to wit: 

Balaiice due on account of money advanced by said Dr. E .  H .  Mc- 
Cullers for affiant from time to time to take care of obligations due 
by this affiant at banks, which said sum is due to the plsintiff by the 
defenciaiit over arid above all just demands that she has agEinst him. 

Kellie Horne McCullers. 
Je l l ie  Horne McCullers, being duly sworii, says that the facts set out 

ill the above colifession are true, and the amount of judgment confessed 
is justly due the plaintiff. 

Sworn to and subscribed before me, this 28 Februar:~, 1929. 
Weisner Farmer, N. P. 

My commission expires 8-17-29. (K.  P. Seal.) 

North Carolina-Johnston County. I n  the Superior Court. 

Dr. E. H .  McCullers v. Nellie Horne McCullers. 

This cause coming on to be heard upon the colifession of judgment of 
the said Nellie Horne McCullers, it is, therefore, considered, adjudgd 
and ordered that the plaintiff, Dr. E. H. McCullers, rl?cover of the 
defendant, Nellie Horne McCullers, the sum of $2,600, with interest 
from this date. 

Witness my hand and seal, this 28 February, 1929. 
H. V. Rose, C. S. C." 

From a judgment declaring the deeds aild confession of judgment 
void and of no effect, and ordering their cancellation of record, the 
defendants appeal, assigning errors. 

P a r k e r  & Lee ,  Abel l  & S h e p h e r d  a n d  E d .  F .  W a r d  for plaint i f f .  
F .  H .  Brooks  and  W i n f i e l d  H .  L y o n  for defendants .  
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STACY, C. J. I t  is conceded that  the deeds in question, rxecuted be- 
tween husband and wife during corerture, which purport to affect or 
change the real estate of the wife, were not probated as requirrd by 
C. S., 2515, in that, the officer in each instance failed to certify in his 
certificate of probate that  a t  the time of its execution and the wife's 
p r i ry  examination, such contract was ('not uureasonable or i~ l jur ious  
to her." This omission renders the deeds roid. Capps P .  -lfasscy, 199 
N. C., 196, 154 S. E. ,  52;  Cald7rvll v. Rlount, 193 N. C., 560, 137 
S. E., 578; Garner c .  Homer,  191 N .  C., 539, 132 S. E., 290; Besf 2.. 

Gfley ,  189 N .  C., 356, 127 S .  E., 337; Whit frm L*. Peace, 188 3'. C., 
298, 124 S. E., 571. 

I t  may be doubted whether a confession of judgment made, signed, 
and verified by a wife during coverture in favor of her husband is  re- 
quired to be ~ r o b a t e d  according to the provisions of C. S., 2515. Judg- 
ments by confession differ from judgments by consent (Ell is  u .  Ellis, 
193 N. C., 216, 136 S .  E., 350), in that  the court exercises a cer ta i l~  
amount of superrision over their entry and equitable jurisdiction orer 
their subsequent status. Farwell 71. IIuston, 151 Ill., 239, 37 N. E., 86-1, 
42 A. S. R., 237; 13 R. C. L., 647. The manner and method of their 
confession and entry are regulated by statute and not by agreement or 
consent of tho parties. Smith v. Smith ,  117 N. C., 348, 23 S.  E., 270; 
note, 12 1;. R. R., 810; 1 5  R. C. I,., 647; 34 C. J., 97. 

Rut  without making definite decision on this point, the confession of 
judgmc~it  seems to be I oitl on its f a c ~  for another reason, hence it would 
s e r w  no usrful purpose to send. the case back, even if the reason assigned 
for vacating it be erroneous. Radi in  7). Oates, 183 N .  C., 517, 112 S. E. ,  
32. "-1 new tr ial  mill not be granted when the action of the trial judge, 
eren if erroneous, could by no possibility injure the appella~lt." Butts 1 ' .  

h'crews, 95 N. C., 215. 
A judgment by coiifession, without action, may be entered of record, 

either in term by the judge, or out of term by the clerk, (1)  for m o n ~  
due or to become due, or (2)  to secure against contingcl~t liability, or 
( 3 )  for both such debts and liability. C. S., 623; Sharp 1 , .  R. R., 106 
N. C., 308, 11 S. E., 530. 

I t  is essential to the validity of such a judgnwnt, howerer, that  it be 
confessed and entered of record according to the prorisions of the statute, 
i. e., a statement in writing must be made, signed, and verified by the 
defendant, setting out the amount for which judgment may be entered, 
and authorizing the entry of judgment therefor. C. S., 624, subsec. 1. 
I f  the confession be for money due or to become due, the statement must 
contain concisely the facts out of which it arose, and must show that  the 
sum confessed is justly due, or to  become due. C. S., 624, subsec. 2. 
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I f  the confession be to secure against contingent liability, the verified 
statement must give concisely the facts constituting the liability, and 
must show that the sum confessed does not exceed the same. C. S., 624, 
subsec. 3. I f  the cbnfession be for both such debts and liability, the 
statement must set forth concisely the facts out of which the debts arose, 
and must show that the sum confessed therefor is justly due, or to be- 
come due, and also state concisely the facts constituting the liability, and 
must show that the sum confessed therefor does not exceed the same. 
These are essential matters required by the statute to confer jurisdic- 
tion on the court, and to insure validity of the judgment. Smith v. 
Smith, supra. 

I t  is provided by C. S., 625, that the statement or conflmion may be 
filed with the clerk of the Superior Court of the county in which the 
defendant resides, or, if he be a nonresident, of some county in which he 
has property. The clerk is required to endorse upon it, a n j  enter on his 
judgment docket, a judgment of the court for the amount confessed, 
with three dollars costs, together with disbursements. The statement 
and affidavit, with the judgment endorsed, thenceforth become the 
judgment roll, upon which execution may issue and be enforced in the 
same manner as upon judgments in other cases in such ccurts. Observ- 
ance of these provisions is also a prerequisite to the validity of the judg- 
ment. Sharp v. R. R., supra. 

The purpose of requiring the facts out of which the debt arises, or 
which constitute the contingent liability, to be stated concisely, but 
accurately, is to prevent fraud and to protect the other creditors of the 
debtor, over whose claims a preference iu thereby sought to be given, for, 
while the judgment is summary, nevertheless, when dockel ed, it at  once 
becomes a lien upon the defendant's real estate. As an (lamest of the 
bona fides of the particular debt or liability, the defendant is required to 
individualize the claim or liability by spreading upon the record the 
circumstances and transactions out of which it springs so that another 
debt or liability could not thereafter be substituted in its st:ad. Davidson 
u.  zllexander, 84 N. C., 621; Clement v. Gerow, 30 Barb. (N.  Y.), 325. 
I n  some of the cases it is said that the debt or liability shcluld be identi- 
fied with such certainty and particularity as would aid a conviction for 
perjury if the statement of it be false, or support a plea of res judicata 
should a subsequent action be instituted thereon. Davenport v. Leary, 
95  N. C., 203. The statement should also give assurance that the con- 
sideration underlying the judgment is fair and honest. Si~arp  v. R. R., 
supra. B confession of judgment does not of itself import a considera- 
tion; hence, for this reason, the statement must show that the sum con- 
fessed is justly due, or to become due, or does not exceed the contingent 
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BAUM v. INSURANCE Co. 

liability. Martin v. Brixoe, 143 N .  C., 353, 55 S. E., 782; Rank v. 
Cotton. Mills, 115 N .  C., 507, 20 S. E., 765. 

I n  the instant case, all that  the judgment roll discloses, relative to the 
circumstances out of which the debt arose, is "balance due on account 
of money advanced . . . from time to time to take care of obliga- 
tions due . . . a t  banks." Bu t  i t  is not stated over what period of 
time these advancements were made, or  how much was advanced a t  any 
particular time. Kor does it appear that  said advancements were not 
gifts on the par t  of Dr.  hlcCullers to his wife. drm'ngton v. Arringfon, 
114 N. C., 116, 19 S. E., 278; Loyd v. Loyd, 113 N. C., 186, 18  S. E., 
200; 30 C. J., 702; 13  R. C. L., 1381. This renders the judgment 
entered on the confession void as against creditors. Smith V .  Smith, 
supra; 34 C. J., 114 e t  seq. 

I n  Stratton v. Wilson, 170 Ky., 61, 185 S. W., 522, Ann. Cas., 1918B, 
917, i t  was held (as stated in the 11th headnote) : "Where a husband 
had on a t r ip  abroad given his  wife express checks for their expenses 
amounting to $800, and a t  another time had sent her $2,000 in a draft, 
and there is no showing that  he intended tha t  she should account there- 
for, she is  entitled to retain the same on h is  death." 

With  the deeds and judgment in question void, for the reasons herein 
stated, the proceeding will be upheld, as the correct result has bwn 
reached. 

N o  error. 

T. A. BAUM \I. THE NORTH RIVER INSURANCE COMPANY, OF THE 

CITY OF NEW YORK, INCORPORATED. 

(Filed 7 October, 1931.) 

1. Insurance J o I n c o m p l e t e  negotiations for sale of property does not 
violate condition requiring sole ownership by insured. 

Incomplete negotiations by the insured for the sale of property covered 
by a policy of fire insurance does not violate the condition of the policy 
that the insured must be the sole owner, the transaction not having been 
consummated ; t the time of the loss covered by the policy, and where 
there is evidence to this effect the granting of a judgment as of nonsuit 
is erroneous. 

2. Insurance J a-In this case held: evidence should have been submitted 
to jury on question of forfeiture of policy. 

Where a policy of insurance is ambiguous it will be construed in favor 
of the insured, and forfeitures are not favored by the law, and the policy 
should be construed with reference to the purpose for which the insurer 
knew the property was to be used, and held: where a policy of fire insur- 
ance on a boat provides for forfeiture in case gasoline is kept thereon, 
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but attached thereto is a writing permitting the use of oil for fuel, and 
the evidence discloses that a small qcantity of gasoline necessary for the 
starting of the crude oil engine was kept on the boat, and that the loss 
was not caused by the gasoline catching fire, the evidence should be 
submitted to the jury, and the granting of defendant's motion as of 
nonsuit is error. 

COXNOR, J., dissents. 

APPEAL by plaintiff from Cozuper, Special Judge,  a t  May Term, 1931, 
of DARE. Reversed. 

Ehringhaus (e Hall for plaintiff. 
V c X u l l a n  & McMullan for defendant. 

CLARKSON, J. At the close of plaintiff's evidence the defendant made 
motion in the court below for judgment as in case of nonsuit. C. S., 
567. The court below allowed the motion, arid in this we think there 
was error. 

The evidence was to the effect that  the plaintiff was tl-e owner of a 
ferry boat, "Rebecca." After some correspondence with agents of the 
dcfcudant company, in which plaintiff stated that  no gasoline would be 
used thereon, and that  it was a crude oil boat, a policy of insurauce in 
thr  amount of $3,500 was issued plaintiff for a period of one year, 
from 6 July ,  1926, upon the payment of $105 premium, to cover fire 
damage to the boat. The  plaintiff valued the boat a t  $6,030 and i t  was 
burned 13 May, 1927, a total loss. This policy contained provisions re- 
quiring (1 )  unconditional or sole ownership and (2 )  pr'ohibiting the 
keeping, using or allowing of gasoline on the boat. Attached thereto 
was a rider containing the words "Privilege to use oil for fuel." 

First, as to the unconditional or sole ownership : 
The policy in controversy i s  of the North Carolina standard form, 

C. S., 6436-6437, and among other things, provides, "This entire policy 
shall be void unless otherwise provided by agreement in l ~ r i t i n g  added 
hereto, ( a )  if the interest of the insured be other than  unc:onditional or 
sole ownership; or (d )  if any change other than by the death of the 
insured take place in  the interest, title or possession of the subject 
of insurance." This and like provisions have a t  all times been held 
valid by this Court. Hardin  v. Ins.  Co., 189 N.  C., p. 42,3; Johnson v. 
B t n a  Ins.  Co., ante, 362. 

I n  26 C. J., "Fire Insurance," page 231, part  section 282 (b),  we 
find: "A void conveyance or one that  is incomplete a t  the time the 
property is  destroyed does not violate the condition a g a i ~ s t  change of 
title or  interest. This  is the rule where a bill of sale or a deed is not 
delivered, or where the deed is void for failure to designate the grantee.'' 
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Page 233, section 285(e) i n  pa r t :  "An executory contract of sale entered 
into by insured, and not consummated before loss, is not a breach of a 
condition that  the interest of insured shall remain 'sole and uncori- 
ditional.' " 

T h e  testimony of plaintiff was to  the effect that  the agreement to sell 
the ferry boat was tentative. Plaintiff was in possession of the boat 
when it burned, plaintiff's venture was contemplated but not consurll- 
mated. The  agreement in regard to a corporation was in fieri. We think 
plaintiff was, from his testimony, the unconditional and sole owner 
of the ferry boat "Rebecca" a t  the time i t  was burned. 

Second, as to prohibiting gasoline : 
The  policy in its printed form uses this language, "unless otherwise 

provided by agreement in  writing and added hereto, this company shall 
not be liable for loss or damage occurring . . . while there is kept, 
used or allowed, on the described premises . . . gasoline. . . ." 
The rider to the policy contains the typewrittell language: "Privilege to 
use oil for fuel." 

The  plaintiff testified, i n  pa r t :  "At the time I made this application 
there was a gasoline tank on the boat. I t  i s  comnlon to  carry some 
gasoline on a boat for  starting. Yes, there was gasoline on the boat for 
starting the main engine a t  the time 1 applied for insurance. That's 
the only way we had of starting the main engine with gasoline. . . . 
I t  was necessary to h a r e  enough gasoline to run  the blow torches a t  all 
times. . . . At the t ime I made application for this insurance there 
was no gasoline engine on board the boat. At the time the fire occurred 
there was. T h e  motor power of the boat was still crude oil, and we had 
a crude oil engine on it. I n  addition to  that  we had a gasoline engine 
on it and we were carrying a five-gallon can of gasoline. At  the time of 
this fire I should say there was around two and a half gallons, in there. 
T h e  fire occurred from the back-firing of the gasoline engine. I don't 
say i t  set the gasoline on fire, i t  set something o i ~  fire on the bottom of 
the boat. The  fire occurred from the back-firing when the engine went 
to start i t  for some purpose--started i t  for the purpose of pumping the 
boat out. . . . I t  did not start from gasoline in  the can. The  gaso- 
line engine referred to  was one that  operated the pump on the boat. I t  
was a mere auxiliary engine, only requiring a small amount of gasoline 
to operate. The pump which we installed was equipped as i t  TTas neces- 
sary for the proper protection and operation of the boat. I t  was a small 
pump engine, put in there to fight fire. I t  was fueled with gasoline. Ex- 
cept for start ing the main engine gasoline was used for no other purpose 
than as fuel for this small pump engine. Start ing the engine with 
gasoline had nothing in this world to  do with the fire. I mean the main 
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engine. The fuel used in the pump was gasoline. I t  required no large 
quantity, a gallon would run her two or three hours. . . . The 
crude oil engine of the type on the boat could not be started without 
gasoline priming. Referring to the pump, at  the time that pump was 
installed the language "privilege to use oil for fuel" had been inserted 
in a rider to my policy for the purpose of putting the pump on. 
Gasoline is an oil." 

I n  Allgood v. Ins. Co., 186 N.  C., at  p. 420-1 (30 A. L. R., 652; 119 
S. E., 561), the following observations are made: '"While we should 
protect the companies against all unjust claims, and enforce all reason- 
able regulations necessary for their protection, we must not forget that 
the primary object of all insurance is to insure.' Grabb:; v. Ins. Co., 
125 N. C., 399. Walk-er, J., in Bray v. Ins. (yo., 139 N. IJ., at p. 393, 
says: 'If the clause in question is ambiguously worded, so that there is 
any uncertainty as to its right interpretation, or if for any reason there 
is doubt in our minds concerning its true meaning, we shmld construe 
it rather against the defendant, who was its author, than against the 
plaintiffs, and any such doubt should be resolved in favor of the latter, 
giving, of course, legal effect to the intention, if it can be ascertained, 
although it may have been imperfectly or obscurely expressed.' See 
Guarantee Corp. v. Electric C'o., 179 N .  C., 406; Underulocd v. Ins. Co., 
185 N .  C., 540, and cases cited." Poole v. Ins. Co., 188 N. C., 468; 
Rhyne v. Ins. Co., 196 N.  C., at p. 719; Mewborn. v. Asslrrance Corp., 
198 N .  C., at p. 160; Jolley ?;. Ins. Co., 199 N .  C., at p. 271. 

I n  Cyc. of Insurance Law, Vol. 4 (Couch), section 966b, p. 3347, the 
following principle is laid down: "A condition against the use or keep- 
ing of gasoline on the insured premises is not broken by its use to an 
extent necessary to carry on the business for which the nsured knew 
that the property insured was used, and where both parties must have 
known either that the business insured must be discontinuell, or gasoline 
used therein." (Note) "The keeping upon insured premiiies of a very 
small quantity of gasoline for use in an engine used tc operate the 
machinery necessary for the business does not nullify ini~urance upon 
the property, although the keeping of gasoline is prohibited by the 
policy, if premiums were paid and accepted. iMcClure v. illutual F .  Ins. 
Co., 242 Pa., 59, 48 L. R. A. (N. S.), 1221, 88 Atl., 921. ' 

I n  Rouchard v. Dirigo Mut. Fire, etc., Co., 113 Me., 17, L. R. A., 
1915D. 187, it is held: '(That both clauses should be conlgtrued in the 
light of the entire contract, the situation and character of the property 
insured and the natural and necessary use8 to which it must be put by 
the owner, and the application of this rule of construction confirms 
the inference already drawn from the language of the clausc~s themselves. 
That the policy is not avoided when the use made of the prohibited 
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articles or the general use and operation of the property is necessarily 
incident to the business of the insured, and therefore presumed to be 
recognized and impliedly permitted by the insurer." 

The premium was paid by plaintiff to defendant and the plaintiff 
contends that  the policy was in full force and effect when the fire oc- 
curred that  destroyed plaintiff's boat, which was valued a t  $6,000. The 
amount sought to be r eco~ered  in  this action is  $3,000 (reduced to give 
jurisdiction to State court). Law and equity abhors a forfeiture. T o  
make void a policy like the present, the language of the provision in 
the policy and the rider in controversy, must be free from ambiguity. 
The  provision in  the policy and rider must also be construed in  connec- 
tion with the purpose of the business for which the insurer knew the 
property insured was used. F rom the testimony of plaintiff the matter 
should have been left to a jury. Fo r  the reasons given, the judgment 
below must be 

Reversed. 

CONNOR, J., dissents. 

WM. T. A L E X S X D E R  ASD HIS WIFE, E T H E L  P. A L E X A N D E R ,  V. VIK-  
G I N A - C A R O L I N A  JOINT S T O C K  L A N D  B A N K  AND S O U T H E R N  
T R U S T  COMPANY, TRUSTEE. 

(Filed 7 October, 1931.) 

1. Evidence J d-Parol evidence is admissible to show mutual mistake in 
an action for reformation of instrument. 

I n  an action to reform a deed of trust or mortgage on real property, 
par01 evidence is competent to sustain the allegations of the complaint 
that an additional tract of land was included in the description of the 
land in the instrument by the mutual mistake of the parties, this being an 
exception to the ordinary rule that evidence of this character is not ad- 
missible to vary the terms of a written instrument. 

2. Judgments L &Held: mortgagor was not barred by decree of fore- 
closure from bringing suit for reformation of description in mortgage. 

Where in an action to foreclose a deed of trust the description in the 
complaint and in the prayer for relief is ambiguous, the decree of fore- 
closure will not estop the trustor or mortgagor as a matter of law from 
bringing an action to reform the description in the deed of trust on the 
ground that through the mutual mistake of the parties more land was 
included within the description than had been intended or agreed upon, 
and in this case it further appears that the trustee was not made a party 
to the suit for foreclosure. 

3. Mortgages H +Trustee is necessary party in suit for foreclosure. 
The legal title to lands conveyed by mortgage or deed of trust remains 

in the mortgagee or trustee until the lands have been sold and conveyed 
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by him under power of sale or under a decree of court, and in an action 
to foreclose a mortgage or deed of trust the mortgagee or trustee is an 
indispensable party. 

APPEAL by defendants from Moore, Special Judge, at June Special 
Term, 1931, of WASHINGTON. NO error. 

This action was begun on 24 February, 1929. I t  was tried on the 
issue raised by the pleadings at  June Special Term, 1931, of the Supe~ior  
Court of Washington County. 

On the allegations of the complaint, plaintiffs prayed that a deed of 
trust, dated 1 December, 1924, and executed by plaintiffs conveying a 
tract of land containing 1,500 acres more or less, described therein by 
metes and bounds, to the defendant, Southern Trust Company, trustee, 
to secure their note payable to the defendant, Virginia-Carolina Joint 
Stock Land Bank, be reformed so as to exclude from the description in 
said deed of trust, a tract of land known as part of the Mountain Hill 
farm, owned by plaintiffs, which was included in said desci-iption by the 
mutual mistake of the parties. 

I n  their answer, defendants denied the allegations of the complaint 
on which plaintiffs pray for relief in this action; in further defense to 
the action, defendants alleged that the deed of trust from the plaintiffs 
to the defendant, Southern Trust Company, trustee, was foreclosed by a 
judgment and decree rendered in the Superior Court of' Washington 
County, on 19 March, 1928, in an action entitled, "Virginia-Carolina 
Joint Stock Land Bank v. Wm. T.  Alexander and his uife, Ethel P. 
Alexander"; and that pursuant to said judgment and decree, the land 
described in the deed of trust was sold and conveyed to the defendant, 
Virginia-Carolina Joint Stock Land Bank, by W. A. Worth, commis- 
sioner. Defendants alleged that plaintiffs are now estopped from main- 
taining this action by said judgment and decree, which defendants 
expressly plead as a bar to plaintiff's recovery in this action. 

I n  their reply to the further defense alleged in the answer, plaintiffs 
denied that the judgment and decree alleged therein is a bar to their 
recovery in this action; they alleged that the description of the land 
contained in the complaint in the action entitled '(Virginia-Carolina 
Joint Stock Land Bank v. Wm. T. Alexander and his wife, Ethel P. 
Alexander," does not include that part of the Mountain Hill farm owned 
by the plaintiff, Wm. T .  Alexander, which was included in the descrip- 
tion of the land conveyed by the deed of trust by the mutual mistake of 
the parties to said deed of trust. 

The issue submitted to the jury was answered as follows: 
"Was the part of the Mountain Hill  farm of plaintiffs, being the land 

shown on the map offered in evidence to the north of the red line, in- 
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eluded in the deed of trust from plaintiffs to Southern Trust Company 
as trustee for the Virginia-Carolina Joint Stock Land Bank, dated 1 
December, 1924, and recorded in Book 89, at  page 22, included in said 
deed of trust by reason of the mutual mistake of the parties? Answer: 
Yes." 

On the verdict it was ordered, adjudged and decreed that the descrip- 
tion in the deed of trust from plaintiffs to Southern Trust Company 
recorded in the office of the register of deeds of Washington County, in 
Book 89, at page 22, and in the deed from W. A. Worth, commissioner, 
to the Virginia-Carolina Joint Stock Land Bank, recorded in Book 97, 
at page 389, is incorrect, and includes land belonging to the plaintiffs. 
I t  was further ordered, considered and decreed that said descriptions 
be and the same were reformed as specifically directed in the judgment 
and decree in this action. 

From the judgment, both defendants appealed to the Supreme Court. 

~ l fac l ean  d Rodman and Zeb Vance -Torman for p7aintifs. 
Worth d? I f o r n e ~  f o ~  defendanfs. 

CONNOR, J. Defendants' assignments of error on their appeal to this 
Court, based on their numerous exceptions to the admission of evidence 
offered by the plaintiffs at the trial of this action, cannot be sustained. 

The testimony of the plaintiff, Wm. T. Alexander, was competent as 
evidence tending to show that i t  was the intention of both the plaintiffs 
and the defendants that the plaintiffs should convey by their deed of 
trust to the Southern Trust Company, trustee for the Virginia-Carolina 
Joint Stock Land Bank, only the Shepherd Farm, and that it was not 
the intention of either party to the deed of trust that any part of the 
Mountain Hill Farm, which adjoined the Shepherd Farm. should be 
conveyed thereby. 

In Archer .r. A41cClure, 166 X. C., 140, 81 S. E., 1081, it is said: 
"The doctrine is elementary that parol evidence is not, in general, ad- 
missible between the parties to vary a written instrument, but it is 
equally well settled that mistake, fraud, surprise, and accident furnish 
exceptions to the universal principle, and parol evidence, in any case 
brought within one of the exceptions, is admitted to vary the writing 
so far as to make it accord with the true intention and agreement of 
the parties. These exceptions rest upon the highest motives of policy 
and expediency, or otherwise an injured party would generally be 
without remedy." 

I n  this action, the remedy sought by the plaintiffs is the reformation 
of the deed of trust, so that it will accord with the true intention and 
agreement of the parties thereto, with respect to the land conveyed by 
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the deed of trust. Plaintiffs allege that in that respect the deed of trust 
does not accord with the true intention and agreement of the parties, 
because of their mutual mistake. On this allegation, if established by 
the proof, plaintiffs are entitled to the equitable remedy of reformation. 

There was evidence other than the testimony of the plaintiff, Wm. T. 
Alexander, tending to establish the essential allegations of the complaint. 
I t  appears from the application to the defendant, Virginia-Carolina 
Joint Stock Land Bank, which is in writing, and signed by the plaintiff, 
Wm. T. Alexander, that the loan, if made, mas to be secured by a first 
mortgage on "A tract of land, situate in Scuppernong Township, Wash- 
ington County, North Carolina, adjoining Lake Phelps, and the lands 
of A. G. Walker, A. S. Holmes, the Woodley heirs and others, containing 
1,500 acres more or less." I n  the complaint filed by the Virginia- 
Carolina Joint Stock Land Bank in the action against the plaintiffs 
herein, for the foreclosure of the deed of trust, the land sought to be sold 
is described as "a certain tract or parcel of land situated in Scupper- 
nong Township, Washington County, North Carolina, cortaining 1,500 
acres, more or less, known as the Shepherd Farm, adjoining Lake I'helps, 
the lands of A. G. Walker, A. S. Holmes, the Woodley heirs and others. 
a detailed description of said land being set out in the aforesaid deed 
of trust, which is recorded in the office of the register of deeds of Wash- 
ton County in Book 89, at p. 22." I t  is admitted that tke descriptioli 
in the deed of trust includes part of the Mountain Hill Farm. 

The judgment and decree relied upon by the defendants in this action, 
as a bar to plaintiff's recovery, was rendered in an action entitled, 
"Virginia-Carolina Joint Stock Land Bank v. Wm. T. Alexander and 
his wife, Ethel P. Alexander." The Southern Trust Company, trustee 
in the deed of trust, was not a party to that action. I n  thi3 jurisdiction 
it is uniformly held that the legal title to land conveyed by a mortgage 
or deed of trust, to secure the payment of a note or bond, is in the 
mortgagee or trustee. Weathersbee v. Goodwin, 175 N. C., 234, 95 S. E., 
491. I n  an action to foreclose the mortgage or deed of trust, the mort- 
gagee, or trustee is an indispensable party. 42 C. J., 44, sec. 1557. 
The legal title remains in the mortgagee or trustee until the land is 
sold and conveyed by him under the power of sale or by a oonimissioner 
under a decree rendered in an action to which he is a party. 

Upon the facts of the instant case, whether the absence of the trustee 
as a party to the action to foreclose the deed of trust rendered the decree 
of foreclosure void, or was a mere irregularity, the judgment and decree 
in the action entitled, "Virginia-Carolina Joint Stock Land Bank v. 
Wm. T. Alexander and his wife, Ethel P. Alexander,'' does not as a 
matter of law bar the plaintiffs' recovery in this action. 'The descrip- 
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tion in the complaint in said action of the land which plaintiff therein 
prayed should be sold was at least ambiguous. W a r d  v. Gay, 137 N.  C., 
397, 49 S.  E., 884. 

Defendants excepted to the refusal of the court to allow their motion 
a t  the close of all the evidence for judgment dismissing the action as 
of nonsuit. They also excepted to the refusal of the court to instruct the 
jury that  if they believed all the evidence and found the facts to be as 
testified, they should answer the issue ('NO.)' Assignments of error based 
on these exceptions cannot be sustained. The  evidence was properly 
submitted to the jury under a charge to which there was no exception. 

We find no error in the tr ial  or in the judgment. I t  is affirmed. 
No error. 

VIRGINIA-CAROLINA JOINT STOCK LAND BANK V. WM. T. ALEX- 
ANDER AND HIS WIFE, ETHEL P. ALEXANDER. 

(Filed 7 October, 1931.) 

Judgments K f-Suit to reform deed of trust is not sufficient notice of 
motion to set aside decree of forec los~~re  previously rendered. 

Notice of a motion to set aside a judgment must ordinarily be given as 
required by C. S., 912, and the pleadings in an action to reform a deed 
of trust upon allegations of mutual mistake are insufficient as notice of 
a motion to set aside the decree of foreclosure for irregularity and 
surprise, etc., the pleadings in the suit for reformation containing no 
allegations of irregularities in the foreclosure or of surprise. The distinc- 
tion between treating an independent action to set aside a judgment as a 
motion in the original cause is pointed out. 

APPEAL by plaintiff from Moore, Special Judge, a t  J u n e  Special 
Term, 1931, of WASHIKGTON. Reversed. 

The  summons and verified complaint in this action were duly served 
on both defendants on 14 February, 1928. N o  answer or other pleading 
was filed in the action by either defendant. 

I t  was alleged in the complaint that  on 1 December, 1924, the defend- 
ants executed and delivered to the plaintiff their note in the sum of 
$33,000, payable on the amortization plan in sixty-six semiannual in- 
stallments; that  default was made in the payment of the semiannual 
installment due on 1 December, 1927; and that  because of said default, 
the said note by its terms became due and payable on 1 December. 1927. 
I t  was alleged that  the amount due on said note, a t  the date of the 
rommencement of the action, was $32,124.18, with interest from 1 
December, 1927. 
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I t  was further alleged in the complaint that contemporaneously with 
the execution of their note and for the purpose of securing the same, the 
defendants executed and delivered a deed of trust by which they con- 
veyed to the Southern Trust Company, trustee, the tral:t of land de- 
scribed in the complaint. 

The plaintiff prayed judgment that i t  recover of the defendants the 
sum of $32,124.18, with interest from 1 December, 1927, and that the 
land described in the complaint be sold by a commissicner to be ap- 
pointed by the court for that purpose. 

On Monday, 19 March, 1928, judgment by default final, for want of 
an answer to the complaint, was rendered by the clerk of the Superior 
Court of Washington County. I t  was adjudged therein that plaintiff 
recover of the defendants the sum of $32,124.18, with interest from 
1 December, 1927, and the costs of the action. I t  was further ordered 
and decreed in said judgment that the land described in the complaint 
be sold by the commissioner appointed therein for that purpose, and 
that said commissioner report the sale to the court for confirmation. 

On 21 April, 1928, the commissioner appointed by the court, filed 
his report in this action, from which it appeared that he had offered 
the land described in the complaint for sale as directed by the judg- 
ment, and that the plaintiff was the last and highest biddei. for said land 
in the sum of $19,500. 

On 21 May, 1928, the sale made by the commissioner was duly con- 
firmed, and thereafter the commissioner by his deed dated 23 May, 
1928, conveyed the land described in the complaint to the plaintiff. 

On 24 February, 1930, an action was begun in the Superior Court 
of Washington County, entitled, "Wm. T. Alexander ,md Ethel P. 
Alexander v. Virginia-Carolina Joint Stock Land Bank and Southern 
Trust Company, trustee." I n  their complaint in said action, the plain- 
tiffs alleged that because of the mutual mistake of the parties to the 
deed of trust executed by the plaintiffs, Wm. T. Alexander and his wife, 
Ethel P. Alexander, to the defendant, Southern Trust Corr,pany, trustee, 
to secure their note payable to the defendant, Virginia-Carolina Joint 
Stock Land Bank, the description of the land contained in said deed of 
trust is erroneous, for that said description includes a tract or parcel of 
land, owned by the plaintiff, Wm. T.  Alexander, which i t  was not in- 
tended by said parties should be conveyed by said deed 3f trust. The 
said action was for the reformation of the deed of trust in accordance 
with the allegations of the complaint. 

The defendants in  said action in  their answer denied the allegations 
of the complaint on which plaintiffs prayed for the rctformation of 
the deed of trust; they further pleaded in defense of the action, as an 
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estoppel against the plaintiffs, the judgment in the action entitled, 
"Virginia-Carolina Joint Stock Land Bank v. Wm. T.  Alexander and 
his wife, Ethel P. Alexander." 

I n  their reply to the further defense alleged in the answer of the 
defendants, plaintiffs alleged that the said judgment is not a bar to their 
recovery in said action, for that the description of the land ordered to be 
sold by said judgment does not include the tract or parcel of land 
which was included by the mutual mistake of the parties in their deed 
of trust to the Southern Trust Company, trustee, or that if the said 
description does include said tract or parcel of land, such inclusion was 
by the mutual mistake of the parties to said deed of trust. 

The action entitled, "Wm. T. Alexander and his wife, Ethel P. Alex- 
ander, v. Virginia-Carolina Joint Stock Land Bank and Southern Trust 
Company, trustee," was on the calendar for trial at the June Special 
Term, 1931, of the Superior Court of Washington County. When said 
iictiou was called for trial, the plaintiffs therein, who are the defend- 
ants ill the above entitled action, moved in said action "that the court 
hear the evidence in the case called for trial, and consider said evidence 
on plaintiff's motion to set aside the judgment in the action entitled, 
'Virginia-Carolina Joint Stock Land Bank v. Wm. T. Alexander and 
his wife, Ethel P. Alexander,' for irregularities and for mistake, surprise 
and excusable neglect, treating the pleadiugs in the action entitled, 'Wm. 
T. Alexander and wife, Ethel P. Alexander, \-. Virginia-Carolina Joint 
Stock Land Bank and Southern Trust Compaay, trustee,' as a motion 
for that purpose." 

The Virginia-Carolina Joint Stock Land Bank, plaintiff in the above 
entitled action, objected to the hearing of said motion, on the ground, 
(1) that said motion was not in writing; and ( 2 )  that no notice of 
said motion had been served on said plaintiff, as required by the statute. 
The objection was overruled, and plaintiff excepted. 

The court heard the motion, and ordered that the judgment in the 
above entitled action rendered by the clerk on 19 March, 1928, and the 
decree confirming the sale of the land sold by the commissioner pursuant 
to said judgment, dated 21 May, 1928, be and the same were set aside 
anti vacated for irregularities appearing therein. Plaintiff excepted to 
this order, and appealed therefrom to the Supreme Court. 

W o r f h  & I i o r n e r  for plaintif f .  
N a c L e a n  d R o d m a n  a n d  Z e b  V a n c e  Xorman for defendants .  

CONKOH, J. The defendants in this action, who are the plaintiffs in 
the action entitled "Wm. T. Alexander and his wife, Ethel P. Alexander, 
v. Virginia-Carolina Joint Stock Land Bank and Southern Trust Com- 
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pany, trustee," in their complaint filed in the latter action did not attack 
the regularity of the judgment and decree rendered by the clerk of the 
Superior Court in  this action; they do not allege in  their reply to the 
further defense alleged in the answer to their complaint, that said 
judgment and decree were irregular in any respect, or that the same 
were rendered because of their mistake, surprise or exciisable neglect. 
They deny that said judgment and decree are a bar to their recovery 
in this action. 

The pleadings in the action entitled, "Wm. T. Alexandei* and his wife, 
Ethel P. Alexander, v. Virginia-Carolina Joint Stock L m d  Band and 
Southern Trust Company, trustee," are not sufficient as a motion in this 
action that the judgment and decree rendered by the clerk on 19 March, 
and on 21 May, 1928, respectively, be set aside and vacated, or as notice 
to the plaintiff that such motion would be made at June Special Term, 
1931, of the Superior Court of Washington County. Fcr  this reason, 
Craddock v. Brinkley, 177 N. C., 125, 78 S. E., 280, cited in  the brief 
filed in this Court for the appellees is not applicable. I n  that case it is 
said that when a party by mistake brings an independeni; action to set 
aside a judgment, when his remedy is by a motion in the cause, the 
court may in its discretion treat the summons and complaixit as a motion. 
This principle manifestly has no application, when the relief sought in 
the independent action is the reformation of a deed, and not the setting 
aside or vacation of a judgment and decree in another action between 
the same parties. 

I t  was error for the court to hear or consider the motion in this ac- 
tion, in the absence of a notice served on the plaintiff as required by 
C. S., 912. For this reason, the order setting aside and vacating the 
judgment and decree rendered in this action on 19 March and 21 May, 
1928, respectively, is 

Reversed. 

SOUTHERN PRINTERS SUPPLY COMPANY v. R. S. PREISCOTT, M. B. 
PRESCOTT, AND H. W. RENFREW. 

(Filed 7 October, 1931.) 

Bills and Notes C d-Endorser before delivery to payee is li~able to holder 
in due course although payee has sold security and failed to apply 
proceeds to payment of note. 

Where the payee of a note secured by a chattel mortgage transfers the 
note for value before maturity by endorsement to another, the endorsee 
is a holder in due course and may recover on the note although the payee 
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has sold the property mortgage and has failed to apply the proceeds to 
the payment of the note, the holder in due course not being affected by 
the subsequent change in the relationship of the parties, and an endorser 
before delivery to the payee may not claim that as to him the note 
was discharged. 

APPEAL by M. B. Prescott from Devin, J., at March Term, 1931, of 
PITT. N O  error. 

H. W. Renfrew sold R. S. Prescott certain printing machinery and 
equipment at an agreed price, payable in installments of $500 each 
evidenced by notes secured by a chattel mortgage on the machinery. 
The note sued on is one of this series. I t  was signed by R. S. Prescott, 
endorsed by M. B. Prescott before delivery to the payee (Renfrew), 
and afterwards endorsed and delivered by the payee to the plaintiff for 
value before maturity. Neither the maker nor the endorser paid the note 
when due, and Renfrew sold the property under his mortgage. He  did 
not pay the proceeds or any part thereof to the plaintiff. The verdict 
was as follows : 

1. Are the defendants indebted to the plaintiff on the note sued on, 
and if so, in what amount? Answer: Yes, $500 and interest from 8 
April, 1929. 

2. Are the defendants, R. S. Prescott and M. B. Prescott primarily 
liable on the note sued on and set out in  the complaint ? Answer : No. 

3. I s  the defendant, R. S. Prescott, indebted to the defendant, H. W. 
Renfrew, on the account set out in defendant Renfrew's answer? An- 
swer : Yes, $400. 

Judgment for plaintiff; appeal by defendant M. B. Prescott. 

Albion. Dunn for appellant. 
F .  G. James & Son for appellee. 

PER CURIAM. I t  is contended that Renfrew's failure to pay the note 
in controversy out of the proceeds arising from the foreclosure of his 
chattel mortgage releases the appellant from liability. The plaintiff 
became a holder in due course and was not deprived of his legal rights 
by virtue of any change in the subsequent relation of the defendants. 
We have examined the several exceptions and find 

No error. 
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MARCELLUS REDDICK, DECEASED, MRS. WINNIE HARRIS, CLAIMANT, V. 

GREENVILLE CAFE. 

(Filed 7 October, 1931.) 

Master and Servant F +Where death of employee results from his 
wilful intention to injure fellow employee compensation is properly 
denied. 

Under the provisions of section 13 of the Workmen's Compensation Act 
the finding of fact by the Industrial Commission supported by evidence 
that the employee's death resulted from his wilful intention to injure or 
kill his fellow employee is sufficient to uphold the ruling of the Commis- 
sion denying the application for compensation. 

APPEAL by the claimant from Devin, J., at May Term, 1931, of PITT. 

J .  C.  Lanier for appellartt. 
Albion Dunn for appellee. 

PER CURJAM. This is a proceeding before the Industrial Commis- 
sion for compensation. The cause was heard by T. A. Wilson, commis- 
sioner, who found the following facts: 

1. That the deceased was a regular employee of the defendant em- 
ployer on 12 August, 1930. 

2. That the accidental injury and death of the decea,3ed on 12 Au- 
gust, 1930, was due to his wilful intention to injure or kill his fellow 
employee. 

3. That the average weekly wage was $14.50. 
4. That Winnie Harris, mother of Marcellus Reddick, was wholly 

dependent upon the deceased at  the time of his accidental injury and 
death. 

Upon the facts found the commissioner dismissed the proceeding and 
upon appeal the full Commission adopted and affirmed his findings of 
fact and conclusions of law. The claimant then appealed to the Superior 
Court and the order of the Industrial Commission was ratified, approved, 
and affirmed, and the action was dismissed. 

The claimant excepted and appealed to the Supreme Court. 
Section 13 of the Workmen's Compensation Law con1;ains this pro- 

vision: "No compensation shall be payable if the injury or death was 
occasioned by the intoxication of the employee or by the wilful inten- 
tion of the employee to injure or kill himself or anothei*." 

Under this provision the facts as found and set out in the record 
are sufficient to sustain the judgment. 

Affirmed. 
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WINNIE RARWICK DEBNAM AND HUSBAND, D. W. DEBNAM, v. 
G. A. ROUSE. 

(Filed 7 October, 1931.) 

1. Trial D a-Motion of nonsuit must be renewed at close of all evi- 
dence in order to  present question of sufficiency of evidence. 

Failure of the defendant to renew his motion as of nonsuit a t  the close 
of all the evidence introduced on the trial of a civil action is a waiver 
by him of his motion theretofore made a t  the close of the plaintiff's 
evidence. C. S., 567. 

2. Appeal and Error A a---On appeal in civil action the Supreme Court 
is limited to matters of law or legal inference. 

The Supreme Court may only review matters of law or legal inference 
properly made to appear on the case appealed, and a verdict supported 
by sufficient legal evidence will be sustained. Const.. Art. IV,  sec. 8. 

APPEAL by defendant from Devin, J., and a jury, a t  J u n e  Term, 
1931, of GREENE. N O  error. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Were the plaintiff, Winnie Barwick Debnam and defendant, G. A. 
Rouse, partners in the operation of the Standard Laconic as alleged in 
the complaint ? Answer : Yes. 

2. I s  the defendant indebted to the plaintiff, Winnie Barmick Deb- 
nam, for her share of i ts  profits i n  said business, and if so in what 
amount ? Answer : $441. 

3. I s  the plaintiff, Winnie Barwick Debnam, indebted to the defend- 
ant, G. A. Rouse, and if so, in what amount? Answer: No. 

4. I s  the plaintiff D. W. Debnam, indebted to the defendant, G. A. 
Rouse, and if so, in what amount?  Answer: No." 

Walter G. Sheppard for plaintiffs. 
John Hi11 Paylor for defendant. 

PER CCRIARI. The defendant, a t  the close of plaintiffs' evidence, made 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567. T h e  court below refused the motion, and in this we can see no 
error. 

The defendant introduced evidence, but did not renew the motion to 
nonsuit a t  the close of all the evidence. 

I n  Lee v. Penland, 200 N.  C., at  p. 341, citing numerous authorities, 
is the following: "When the plaintiff in a civil action has introduced 
his evidence and rested his  case the defendant may move for dismissal 
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of the action, or for judgment as in case of nonsuit. If the motion is 
allowed the plaintiff may except and appeal; if it is not allowed the 
defendant may except, and if he introduces no evidence the jury shall 
pass upon the issues, and he may have the benefit of the latter excep- 
tion on appeal. il motion for dismissal or for judgment of nonsuit made 
at  the close of the plaintiff's evidence and not renewed at the close of all 
the evidence is waived." Price v. Ins. Co., ante, 376. 

"The Supreme Court shall have jurisdiction to review, upon appeal, 
any decision of the courts below, upon any matter of 1a.w or legal in- 
ference," etc. Const., Art. IV, sec. 8. On this record there was suffi- 
cient evidence to be submitted to the jury, the weight and probative force 
was for them to determine and not us. From the evidence they could 
have decided with the defendant, but they did not. We are bound by 
their findings of fact. 

We think the issues submitted arise on the pleadings and determina- 
tive of the controversy, but it may be noted that deferdant tendered 
no issues. 

We think the evidence of plaintiffs constituted a partnership, under 
the authorities in this jurisdiction, and sufficient to be passed on by a 
jury. On the whole record we find in law no reversible or prejudicial 
error. 

No error. 

ETHEL JENKINS v. JESSEE W. WOOD. 

(Filed 14 October, 1931.) 

1. Evidence J +Par01 evidence held admissible to show that plaintiff 
had not received amount for which she had signed receipt. 

Where a receipt is an acknowledgment of the payment of money or the 
delivery of goods it is but prima facie evidence of the amount stated 
thereon and may be contradicted by parol, and Held: in this case, the 
action of the trial judge in ruling out the evidence of the plaintiff, a 
substitute employee of the United States Postoffice, that though she had 
signed a government receipt for the amount of her salar) at the govern- 
ment rate of a fixed sum per hour, that she had actually received a less 
amount in monthly payments from the local postmaster is reversible 
error in her action against the postmaster for the money had and 
received by him to her use, and this rule is particularly insistent where 
there is evidence of fraud and mistake. 

2. Money Received B -Complaint held suflicient to support action for 
money had and received. 

Where a complaint alleges that a certain sum of monsq belonging to 
the plaintiff with interest was paid to the defendant :and wrongfully 
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converted by him to his own use it is broad enough, when liberally 
construed, to support an action for money had and received, and the 
objection that the complaint failed to sufficiently allege fraud is untenable. 

3. Pleadings G +Defendant can avail himself only of defenses pleaded. 
In order to avail himself of the defense of the effect of the plaintiff's 

conduct after knowledge that the defendant had obtained more money 
for her than she had received, it is necessary that the defense be set up 
in the answer. 

CIVIL ACTIOX, before Cranmer, J., at  March Term, 1931, of HALIFAX. 
The defendant is postmaster i n  the town of Littleton, N. C., and the 

plaintiff alleged that  she was employed as a substitute clerk in  the post- 
office by the defendant, who represented to her that  she would receive 
$50.00 per month for her services. Plaintiff further alleged that  she be- 
gan work in the month of September, 1926, and that  the  employment 
was terminated on or about July,  1930. Plaintiff further alleged that  
the United States Goverrlment allowed her as compensation the sum of 
sixty-five cents an  hour, and that  the defendant received from the govern- 
ment such sum of money, but paid to the plaintiff only $50.00 per month, 
and that  the difference between the amount paid to her and the amount 
allotted to her for her services by the government and received by the 
defendant was $1,665. I t  was further alleged "that the defendant falsely 
and fraudulently represented to the plaintiff that  the amount included 
in her check over and above the amount which he agreed to pay her was 
for janitor service and other expenses incident to the operation of the 
postoffice, when in truth i t  was the amount allowed the plaintiff as 
salary for her services by the United States postoffice." Whereupon, 
plaintiff prayed judgment for the sum of $1,665. 

The defendant demurred to the original complaint upon the ground 
that  fraud had not been properly alleged. An  amended complaint was 
filed substantially identical with the original complaint except tha t  the 
amount in controversy was alleged to be $1,532.90 with interest, and 
that the defendant fraudulently acquired the funds of plaintiff and 
wrongfully converted same to his own use. T h e  defendant filed an 
arlswer setting up all the payments which had been made to plaintiff 
in detail and entering a denial to all other allegations. 

The evidence tended to show that  the plaintiff went to work about 
I September, 1926, and remained in the service until about 18 July,  
1930. I t  further appeared tha t  a t  the end of each month during the 
period of service plaintiff had signed receipts and the substitute clerk's 
time record and semimonthly payroll. A11 of these receipts and pay- 
rolls were introduced in evidence. Each of these vouchers specified that  
the plaintiff mas to receive sixty-five cents an  hour, and the only dif- 
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ference in any of the vouchers is the number of hours of service specified 
therein. Each of the vouchers concludes as follows: ''Rea$ked from the 
postmaster at  Littleton, N. C., the amounts entered opposite my signa- 
ture in full for services rendered, less 3% per cent retirement deduction, 
which I certify to be correct." 

The plaintiff offered to testify that at the time these receipts were 
signed that she did not receive the amount specified in the receipts, 
but only received $50.00 per month, and that she did not read the 
receipts because the defendant did not give her a chance to do so. She 
further stated that the defendant brought the receipts "to me hurriedly 
when there were several in the office and said, 'Sign this right quickly, 
please mam,' and I signed the receipt." The plaintiff further offered to 
testify that the postmaster told her that the difference between the 
receipt she signed and the $50.00 per month she was actually paid was 
used for extra help and for extra compensation for the defendant, who 
did the night work. The plaintiff was asked why she had signed re- 
ceipts for more money than she received, and, if permitted to answer, 
would have testified: ''Because he hired me for $50.00 . . . and I 
was satisfied, knowing he had hired me for $50.00 per month." Plaintiff 
further offered to testify that she did not know that ske was signing 
receipts for more money than she was receiving until after she had been 
working about thirteen months, and that when she discovered the facts 
she went to defendant and asked him why it was she was signing for 
more money than she was getting and he replied: "Don't you know you 
agreed to work for $50.00, and when you were paid that don't you 
know that is what I told you I would pay, and besides I have to do the 
night work, and George Pickford has to have something for delivering 
the mail." Plaintiff further testified that she relied upon what the 
defendant told her, and that for such reason she did not read the 
receipts. 

The trial judge struck out all of the evidence offered by plaintiff as 
to why she signed the receipts, and at the conclusion of plaintiff's evi- 
dence, there was judgment of nonsuit, from which judgment the plain- 
tifi appealed. 

E. L. Travis and George C'. Green for plaintiff. 
John 111. Picot and Parker & Allsbrook for defendant. 

BROGDEN, J. I s  it permissible for a party signing a receipt for moncy, 
to explain or contradict the same by oral testimony? 

The evidence tended to show that the plaintiff was enployed by the. 
defendant as substitute clerk in the postoffice at Littletan, N. C., and 
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agreed to work for $50.00 per month. The United States Government 
paid for such service the sum of sixtyfire cents per hour. The 
hours of sc-nice rendered by plaintiff computed at  the government price, 
amounted to much more than $50.00 per month. The defendant re- 
ceived pay from the government for the services of plaintiff the sum of 
sixty-five cents per hour, but paid to plaintiff the fixed sun1 of $50.00 
per month. 

The plaintiff from time to time was required to sigu receipts for the 
uniount received by the defendant from the government. A11 of these 
receipts showed that  she was paid at  the rate of sixty-fi~e cents an hour, 
and that the amount of the receipt so signed by her was in  excess of the 
sum actually paid to her by the defendant. When the plaintiff made 
protest the defendant explained that the difference was used by him in 
paying for extra serrices rendered by him and other employees in the 
postoffice. 

The trial judge excluded the proffered testimony of plaintiff in ex- 
planation and contradiction of the receipts. The general rule of law 
applicable to the facts is stated in Norwood v. Grand Lodge, 179 N .  U., 
441, 102 S. E., 749, in these words: "When a receipt is evidence of a 
contract between parties it stands on the same footing with other eon- 
tracts in writing, and cannot be contradicted or varied by par01 evidence; 
but when i t  is an  acknowledgment of the payment of money or of the 
delivery of goods, i t  is merely prima facie evidence of the fact which it 
recites, and may be contradicted by oral testimony." The principle is 
particularly insistent where there is evidence of fraud or mistake. Grant 
v. Hughes, 96 X. C., 177, 2 S. E., 339. 

The defendant insists that fraud is not sufficiently pleaded, but the 
facts warrant a recovery for money had and received, and the complaint, 
by liberal construction, is broad enough to support such theory. Stroud 
v. Ins. Co., 148 N. C., 54, 61 S. E., 626; Mitchem v. Pasour, 173 
S. C., 487, 92 S. E., 322. 

The effect of plaintiff's conduct, after acquiring knowledge of all the 
facts, is not presented for decision for the reason that no such defense 
appears in the answer. 

The Court is of the opinion that the judgment of nonsuit was 
erroneously entered. 

Xew trial. 
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NORTH CAROLINA BANI< AND TRUST COMPANY v. J. F. WILLIAMS, 
ADMINISTRATOR OF J. C. WILLIAMS, DECEASED ; CHARLES TEACHEY, 
MAURY WARD, D. W. FUSSELL, HENRY FUSSELL, 11. B. HERRING, 
AND C. W. BONEY. 

(Filed 14 October, 1931.) 

1. Bills a n d  Notes R c-Bond indemnifying liquidating bank  from loss is 
not  negotiable. 

A bond indemnifying a bank from any loss which i t  n igh t  sustain by 
reason of its taking over the assets and discharging the liabilities of 
another bank, the bond being payable to the liquidating 'uank and not to 
its order, is not a negotiable instrument within the meaning of C. S., 2982, 
and its transfer by endorsement to another is an assignment of a chose 
in  action, and the assignee is not a holder in due course, C. S., 3033, and 
the obligors may set up such defenses against the assigncme a s  they might 
have had against the liquidating bank. 

2. Assignment A a-Bond indemnifying liquidating bank from loss is 
assignable. 

With certain exceptions, a chose in action is now usually assignable, 
and the assignee may bring a n  action thereon in his own name, C. S., 
446, and a bond given to indemnify a bank from any loss it  might sustain 
by reason of its taking over the assets and discharging the liabilities of 
anot.her bank is assignable, and the assignee may bring action thereon to 
recover the loss sustained by the assignor by reason of the insufficiency 
of the assets, and may recover against the obligor and sureties on the 
bond within the penalty stated, subject to any offset or defense which 
the latter may have a s  against the assignor. 

APPEAL by  defendants, J. F. Williams, administrator ,  D. 13. H e r r i n g  
and  Charles  Teachey, f r o m  Daniels, J., a t  J u l y  Term,  1931, of DUPLIK. 
Affirmed. 

T h i s  action was heard  on demurre rs  to  the  complaint  filed by the  de- 
fendants, J. F. Williams, administrator ,  D. B. H e r r i n g  a n d  Charles  
Teachey. E a c h  of these defendants  by  h i s  demurre r  challenged t h e  r ight  
of t h e  plaintiff t o  main ta in  th i s  action, a n d  also i t s  r igh t  to  recover 
on the  fac t s  alleged i n  the complaint.  

F r o m  judgment  overruling their  demurrers, t h e  said defendants ap- 
pealed to  t h e  Supremo Court .  

Bryan & Campbell for plaintiff. 
Beasley & Stevens for defendant, J .  F. Williams, admznistrator. 
John A. Stevens for defendants, D. B. Herring and 17. Teachey. 

CONNOR, J. O n  or  about 15 Ju ly ,  1926, the  B a n k  of Duplin,  doing 
business i n  the  town of Wallace, N. C., took over al l  the  assets of the  
B a n k  of Rose Hil l ,  of Rose Hi l l ,  N. C., and  agreed with t h e  B a n k  of 
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Rose Hill that it would liquidate said assets, and pay off and fully dis- 
charge all its debts and liabilities. As an inducement to this agreement, 
and as a consideration for the same, the Bank of Rose Hill delivered to 
the Bank of Duplin a bond in the penal sum of $30,000, payable to the 
Bank of Duplin. The purpose of this bond, as appears from the re- 
citals therein, was to indemnify the Bank of Duplin against all loss or 
damage that the said bank might suffer or sustain by reason of the 
perforniance of its agreement to pay off and discharge all the debts and 
liabilities of the Bank of Rose Hill. The bond was executed by the 
Bank of Rose Hill, as principal, and by the defendants in this action, 
except the defendant, J. F. Williams, administrator of J. C. Williams, 
as sureties. J. C. Williams, who executed said bond as surety, is dead. 
The defendant, J. F. Williams, is his administrator. 

Pursuant to its agreement with the Bank of Rose Hill, the Bank 
of Duplin has liquidated the assets taken over by the said bank, and 
has paid off and fully discharged all the debts and liabilities of the 
Bank of Rose Hill to its depositors and other creditors. The assets of 
the Bank of Rose Hill were not sufficient, in amount, when liquidated, 
to satisfy all its debts and liabilities. On or before 16 January, 1930, 
the Bank of Duplin had sustained and suffered loss and damage by 
reason of the performance of its agreement with the Bank of Rose Hill, 
in a sum in excess of $30,000, the penal sum of said bond. Prior to 
said date, the Bank of Duplin had made demand on the sureties on said 
bond for the payment of the amount of its loss and damage, not in 
excess of $30,000. The sureties on said bond, who are the defendants in 
this action, have failed to pay said amount or any part thereof. 

On or about 16 January, 1930, the Bank of Duplin, for a valuable 
consideration, transferred and assigned said bond to the plaintiff in 
this action, as collateral security for the indebtedness of the Bank of 
Duplin to the plaintiff. At the date of the said transfer and assignment, 
this indebtedness exceeded, and now exceeds, the sum of $30,000. The 
plaintiff is now the holder of said bond, claiming title thereto under 
the transfer and assignment by the Bank of Duplin dated 16 January, 
1930. 

On the foregoing facts alleged in the complaint in this action, plaintiff 
prays judgment that i t  recover of the defendants, and of each of them, 
as sureties on said bond, the sum of $30,000, with interest and costs. 

The bond sued on in this action is payable to the Bank of Duplin. 
I t  is not payable to the order of said bank. For this, as well as for 
other reasons, the bond does not conform to the statutory requirements 
for a negotiable instrument. C. S., 2982. I t  is, therefore, not negotiable, 
within the meaning of the Negotiable Instruments Law. C. S., 2976, et 
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TRUST Co. v. WILLIAMS. 

seq. The plaintiff is not the holder of the bond in due course, as defined 
in C. S., 3033; it holds the bond subject to all defenses itvailable to the 
defendants as against the Bank of Duplin. 

By their respective demurrers to the complaint, the appealing defend- 
ants challenged the right of plaintiff to maintain this action, contending 
that the bond executed by them and payable to the Bank of Duplin is not 
assignable. This bond is a chose in action, on which prior to 16 January, 
1930, the Bank of Duplin had a right of action. The amount recoverable 
on the bond, if any, was payable to the Bank of Duplin. 

The law with respect to the assignability of choses in action, arising 
out of contract, is stated in 2 R. C. L., at  page 595, as fcllows: "Except 
in cases within the law merchant, it was an established principle of the 
common law, that a chose in action, which is defined as a personal 
right not reduced into possession but recoverable by a s u ~ t  at law, could 
not be assigned, and that no man could purchase another's right to a 
suit either in whole or in part. At a later period this rule of the early 
common law was substantially modified, both by judicial decision and by 
statutory enactment, so that today in nearly all jurisdictions a right 
of action arising out of a breach of a contract is assignable." 

"The test of assignability is sometimes said to be uhether or not, 
upon the death of a party, his executor or administrator would succeed 
to his rights and liabilities; but the true test is the intention of the 
parties, to be ascertained from a consideration of the nature of the 
acts or services to be performed, and of the language used in the 
contract." 5 C. J., p. 877. 

A chose in action, arising out of contract is ordinarily assignable in 
this jurisdiction by virtue of both judicial decisions, and statutory 
enactment. The assignment is without prejudice to any setoff, or other 
defense existing at the time of, or before notice of the assignment. The 
assignee may maintain an action in his own name to recover a chose in 
action which has been duly assigned to him, for he is th: real party in 
interest. C. S., 446. High Point Casket Co. v. Wheeler, 182 N.  C., 459, 
109 S. E., 387, 19 A. L. R., 391; Vaughan v. Dauenpwt,  159 N .  C., 
369, 74 S. E., 967; Anders u. Gardner, 151 N .  C., 604, 66 S. E., 665; 
R.R .v .  R. R . , 1 4 7 N . C . , 3 6 8 ,  61 S . E . ,  185 ,231d .R.A.  (N. S.), 223. 
I n  the last cited case, Hoke,  J., says: 

"While at common law the rights and benefits of a conwact, except in 
the case ,of the law merchant, and in cases where the Crown had an 
interest, could not be transferred by assignment, a doctrine which Lord 
Coke attributes to the 'wisdom and policy of the found1:rs of our law 
in discouraging maintenance and litigation, but which Sir Frederick 
Pollock te,lls us is better explained as a logical consequence of the 
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archaic view of a contract as creating a strictly personal obligation 
between the debtor and creditor,' the rule in its strictness was so011 
modificd in practical application by the common-law courts themselves, 
and more extensively by the decision of the courts of equity; and the 
pri~iciples established by these cases hare  been sanctioiied and extended 
by legislation until ~ i o ~  it may be stated as a general rule that, unless 
expressly prohibited by statute or in contravention of some principle 
of public policy, all ordinary business contracts are assignable, and 
that actions for breach of same can be maintained by the assignee in 
his own name." 

This principle established by s t a t u t o r ~  enactnlerit i n  this State, and 
consistently applied by this Court, enhances the practical value of every 
business contract, and works no harm to the party who is liable under 
its terms. I f  a party to a contract is liable for its breach, it is irnma- 
terial to him ~ h o  shall recorer the damages, for upon payment of the 
damages which have accrued by reason of i ts  breach, to  the party or 
to his assignee who is entitled to recover the same, such party is dis- 
charged of all liability arising out of his contract. 

I n  the instant case, the facts alleged in the co~nplaint  are sufficient 
to constitute a cause of action on which the plaintiff is entitled to  
recover. B a d  z.. B a d ,  198 9. C., -177, 132 S. E., 403. Each of thc 
defendants is liable for the loss or damage sustained or suffcred by the 
Bank of Duplin as the result of the performance of its agreement with 
the Bank of Rose Hill, subject to  any offset or counterclaim to j\liich 
such defendant may be entitled as against the Bank of U u p l i ~ ~ .  The 
judgment overruliiig the demurrers to the complaint is 

Affirmed. 

B. G. WILLIS  v. MRS. EVA TAYLOR A N D  MRS. GEORGIA CARRAWAT, 
~ ' R A D I N G  AS MOTOR SERVICE COhlPANY, A N D  E. 0. TAYLOR. 

(Filed 14 October, 1931.) 

Mechanic's Liens A c-Held: Person ordering repairs was not owner or 
legal possessor of car and mechanic's lien did not attach thereto. 

Where the purchaser of an automobile gives the seller a title-retaining 
contract to secure the balance of the purchase price, and thereafter gives 
a second lien on the car to another, and later the second lienor takes 
possession from the purchaser without legal process and has the car 
rel~aired, Held: the second lienor was not the owner or legal possessor 
of the car within the intent and meaning of C. S., 2435, and the one 
making the repairs obtains no lien therefor under the statute and is not 
entitled to possession as against the first lienor. 
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CIVIL ACTION, before Harris, J., a t  May Special Term, 1931, of PITT. 
W. R.  Willis, brother of the plaintiff, bought an  automobile from 

the defendants, trading as Motor Service Company, on 16 April, 1928, 
and executed as security for the payment of the balance of the purchase 
price a conditional sales contract which was duly recorded. Said con- 
ditional sales contract was transferred to the C. I. T. Co-poration for 
value, and subsequently the plaintiff became the owner of the paper by 
transfer from the C. I. T. Corporation. There is a balznce due the 
plaintiff on said contract of $371.00. The purchaser, PT. R. Willis, 
mortgagor, was permitted to use the car and did use the same con- 
tinuously from the date of purchase. On 5 May, 1930, 'GV. R. Willis 
executed a second lien to the defendant, Motor Service Company, upon 
the car to secure the payment of $302.88. This second paper was duly 
transferred to the C. I. T. Corporation. I n  October or November, 1930, 
the C. I. T .  Corporation, under and by virtue of the secord lien, above 
referred to, took possession of the car, without legal process, and turned 
the same over to the defendant, Motor Service Company, in  order to 
have certain repairs made. The  defendant, Motor Service Company, 
made repairs upon the car amounting to $362.53. Thereafter, on or 
about 3 January,  1931, the plaintiff issued claim and delivery papers 
for the possession of the car, but the same was held by the defendaiit, 
Motor Service Company, Jy virtue of its claim for repairs and the 
lien provided by C. S., 2435. 

The car was sold under said mechanic's lien by the deZendants. 
The jury found that the  amount due the plaintiff on the first lien was 

$371.88. The second issue was as follows: "Is the plaintiff entitled to 
the possession of said car as alleged i n  the complaint 1" The tr ial  judge 
instructed the  jury to answer the second issue "Yes." 

From judgment upon the verdict the defendants appea l~d .  

IF'. G. Sheppard, John B. Lewis and Mr. D. Pruden for plaintiff. 
R. T .  Martin for defendants. 

BROCDEX, J. I s  a mechanic's lien for work done on an  automobile 
by the procurement of the second mortgagee or lien holder, superior to 
the rights of the first mortgagee? 

S o  point is made as to whether W. R. Willis, the mortgagor, was in 
default upon his payments on the first mortgage, payable to his brother, 
B. G. Willis, the plaintiff in this action. The car was i n  I he possession 
of the mortgagor apparently with the consent and approval of the 
holders of both the first and second liens. Upon this state of facts the 
defendants contend that  by virtue of provisions of C. S., 2435, the 
mechanic's lien for repairs on said car has priority over the claim of 
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the plaintiff, the liolcler of the first mortgage or lien. I t  was decidcd 
in  Johnsom v. 17afes, 183 N. C., 24, 110 S. E., 603, and in Sales Co. u. 

W h i t e ,  183 S. C., 671, 110 S. E., 607, that  if a mortgagor of an auto- 
mobile was permitted to hold possession thereof and use the same, such 
mortgagor had implied authority to contract for repairs upon the car 
arid the lien prescribed by C. S., 2435, for  such repairs, was entitled 
to priority over the claim of the holder of the first mortgage. The  
decision was built upon the idea that  a mortgagor was such "owner or 
legal possessor of such property" as to make a valid contract for repairs, 
thus giving priority to the mechanic doing the work. The law as an- 
nounced in the Yates case interpreted the words "owner or legal posses- 
sor of such property" to include "all owners of property and all persons 
in possession and use of same with the knowledge and assent of the 
owner and under circumstances gir ing express or implied authority 
from liiin to have such reasonable and necessary repairs made as may 
be required in the use of the property contemplated by the parties." 

I n  the case a t  bar the second mortgagee or lien holder was iiever 
in possession of the property and nerer used the same. Hence i t  was 
not the "owner or legal possessor of such property" within the con- 
templation of C. s., 2435. See Harris v. R. R., 190 X. C., 480, 130 
S. E., 319;  Motor ( ' 0 .  v .  X o f o r  C'o., 197 K. C.,  371, 148 S. E., 461; 
ReicA v .  Triplet t ,  199 S. C., 678, 1.55 S. E., 573. 

I t  follows, therefore, that  the instruction given by the trial judge 
was correct. 

-1ffirmed. 

,4. 12. CAVEKAUGH AXD R. E. QUINN, EXECUTORS OF 0. W. QUINN, DE- 
CEASED, V. R. J. THO&fPSOR' ET AL. 

(Filed 14 October, 1931.) 

Receivers '4 d-Surety on bond filed to prevent receivership held liable 
for loss of rents and profits for one year only. 

Whrre an order is given requiring a bond with sureties for a specified 
crop year as a condition for permitting the mortgagor to retain possession, 
othernise a receiver to be appointed, ant1 the order stipulates that if the 
case is not tried within a year that another bond should be given to 
prevent the appointment of a receiver, the order and the bond given in  
pursuance thereof will be construed together to determine the liabilities 
of the obligors thereon, and ~vhere the case is not tried within a year and 
no further bond is given, but a receiver is appointed who fails to take 
possescion of the property, the bond covers a period of one year only, 
arid a judgment against the sureties thereon for a three-year period to 
the extent of the penalty of the bond is error. 
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APPEAL by the defendant, Z. J. Quinn, from Grady, J .  at February 
Term, 1931, of LENOIR. Reversed. 

This was an action for the foreclosure of two mortgages executed by 
the defendants, R. J. Thompson and his wife, Ella Cartc:r Thompson, 
to secure their notes recited therein and owned by the plaintiffs. The 
action was begun on 21 December, 1927, and was tried at  June Term, 
1930, of the Superior Court of Lenoir County. There was a judgment 
for the plaintiffs and a decree for the sale of the lands described in 
the mortgages. The sale made pursuant to the decree has been con- 
firmed. The proceeds of the sale were not sufficient in amount for the 
satisfaction of the judgment. 

During the pendency of the action, on the motion of the plaintiff, an 
order was made therein by Hon. Henry A. Grady, resident judge, 
appointing a receiver, who was authorized to take possession of the lands 
described in the complaint, and to rent the same for the year 1928. 
The appointment of the receiver was to be effective upon his filing a 
bond in the sum of $300.00, for the faithful performance of his duties. 
I t  was provided in said order that "If the defendants file a like bond 
in the sum of $300.00, for the payment of all damages that may be 
recovered for rents and profits in this action, within 10 days, then this 
order for a receiver shall be of no effect. At the end of the year 1928, 
if this action is not tried, then a new bond is to be fixed by the judge 
having jurisdiction." This order is dated 16 February, 1928. 

Pursuant to this order, defendants filed a bond in the action dated 
20 February, 1928, in the sum of $300.00, payable to the plaintiffs. The 
condition of this bond is as follows: 

"The conditon of the above obligation is such that whereas the abovc 
sc ose a mort- named A. L. Cavenaugh e t  als., hare brought suit to for(, 1 

gage on property belonging to R. J. Thompson and have asked that a 
receiver be appointed for the same. On motion, Hon. Henry A. Grady, 
resident judge, has ordered that the defendants give bond in the above 
amount in lieu of a receivership ; 

Now, therefore, the condition of the above obligation is such that the 
sureties agree to pay any damage up to $300.00 that may be recovered 
for rents and profits in the above set out action; otherwiss, this obliga- 
tion to be roid." 

The foregoing bond mas signed by the defendants, R. $J. Thompson, 
Ella Thompson and Z. J. Quinn. 

On 4 December, 1925, it was made to appear to the court that the 
action had not been tried, but was still pending. I t  x a s  thereupon 
ordered, on motion of plaintiffs that "defendants on or before 10 De- 
cember, 1928, executed a bond in the penal sum of $300.00 conditioned 
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to pay to the plaintiffs rent for  the lands described in the complaint in 
this cause in a sum not exceeding $300.00 and in the event that  said 
bond is not given, i t  is ordered and adjudged that  Murphy Thigpen be 
and he is  hereby appointed receiver, t o  take charge of the lands described 
in the complaint in this cause, and rents therefor, and to pay the same 
out under the orders of the court." 

S o  bond was filed pursuant to  this order. The  receiver appointed 
therein did not take possession of the land, or rent the same for the 
year 1929. After the lands described in the complaint were sold under 
the decree of foreclosure, and i t  was ascertained that  the proceeds of 
said sale were not sufficient to satisfy the judgment, plaintiffs moved 
for judgment in this action on the bond dated 16 February, 1928. This 
motion was called for hearing a t  February Term, 1931, of the Superior 
Court of Lenoir County. A t  this hearing, the reasonable rental value of 
the lands for each of the years 1928, 1929 and 1930 was found by a jury 
to be $100.00. 

Upon this finding i t  was ordered and adjudged that  plaintiffs recover 
of the defendants, R.  J. Thompson, Ella Thompson and Z. J. Quinn, 
the sun1 of $300.00 for rents and profits for the land described in the 
complaint for the years 1928, 1929 and 1930. 

From this judgment, the defendant, Z. J. Quinn, appealed to the 
Supreme Court. 

-Yo counsel f o r  appellee. 
8. I l .  Sewberry and Dawson Le. Jones f o r  appellant. 

C o x ~ o ~ ,  J. The appellant, Z. J. Quinn, contends that  as surety on the 
bond for $300.00, dated 20 February, 1928, he is liable only for the 
rent for the year 1928, and that  he is  not liable for the rents for the 
years 1929 and 1930. H e  assigns as error the judgment that plaintiffs 
recover of h i m  as surety on the bond the sum of $300.00 for the rents 
for the years 1928, 1929 and 1930. .This assignment of error is sustained. 

The bond dated 20 February, 1928, was executed and filed pursuant 
to the order dated 16 February, 1928. T h e  order was made on motion 
of the plaintiffs to secure the rent for the year 1928 and expressly pro- 
rided that a t  the end of that  year, a new bond for the rents and profits 
should be given by the defendants, and that upon their failure to give 
such bond, a receiver should be appointed by the judge having jurisdic- 
tion. The bond executed by the  appellant and the order pursuant to 
which it was filed, must be construed together in order to determine 
the liability of the obligors. As thus construed, the appellant is liable 
only for the rent for the year 1928. H e  is not liable for the rent for the 
years 1929 and 1930. There is error in the judgment. I t  is 

Reversed. 
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I N  RE CHARLES EDWARD HUBBARD. 

(Filed 14 October, 1931.) 

1. Extradition B *Where crime is charged, asylum s ta te  cihould deliver 
t h e  fugitive regardless of t h e  na ture  of t h e  cr ime o r  policy of t h e  
law. 

Under the provisions of the Constitution of the United States, Art. IV, 
sec. 2, relating to extradition of fugitives from justice, the rjght to demand 
implies the correlative obligation to deliver the fugitive without regard 
to the nature of the crime or the policy of the law of the demanding state. 

2. Extradition -4 b C o n g r e s s  h a s  provided procedure f o r  extradition. 
While there is no express grant to Congress by Art. IV sec. 2, of the 

Constitution of the United States relating to extradition between the 
states of fugitives from justice, the duty devolves upon the legislative 
branch of providing by law for regulations necessary to carry the consti- 
tutional provisions into execution, in  pursuance of which Congress enacted 
U. S. C. A,, sec. 662, under which the executive of the demanding state 
issues extradition papers to the executive of the asylum si;ate. 

3. Extradition B c-Validity of requisition may be challenged by wri t  of 
habeas corpus issuing f rom s t a t e  court. 

Where the executive authority of one state demands any person, ps a 
fugitive from justice, of the executive authority of another state, the 
requisition may be challenged b,y a writ of habeas corpu? issuing from 
a state court, Congress having failed to invest the judicitll tribunals of 
the United States with exclusive jurisdiction in respect thereto. 

4. Extradition B *Where extradition papers fai l  t o  charge t h e  conl- 
mission of a crime when liberally construed t h e  accused will be 
discharged. 

Where extradition papers have been issued by the execul ive of another 
state to the executive of this State for the delivery of one having violated 
the criminal laws of the demanding state, i t  is necessary for the papers 
upon which the requisition is  issued to show a t  least that a crime has 
been committed by the person hgainst the laws of the deminding state, 
and where the requisition papers, construed liberally, fail to charge sub- 
stantially that  a crime has been committed against the laws of the de- 
manding state the person arrested will be discharged upon the hearing 
of the writ of habeas corpus in our courts. 

5. Same--In th i s  case requisition papers failed t o  substa:ntially charge 
the  commission of crime. 

Where the offense charged in the extradition papers is the drawing 
of checks upon a bank which have been returned by the bank with notice 
of insufficient funds, and the statute of the demanding state makes the 
drawe:'s fraudulent intent and knowledge of the insufficiency of the funds 
an essential element of the crime, the failure of the extradition papers 
to charge these essential elements is fatal, and, upon the hearing of a 
writ of habeas corpus by our courts, the prisoner will be djscharged f'rom 
custody. 
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CKRTIORARI to review a judgment of Frizelle, J. ,  refusi~rg oil n writ of 
habeas COI ' I IUS to discharge the petitioner from custody; at ('llarnbcrs 
in Beaufort County. 

J. S. Smith made the followi~ig affidavit i n  the State of Tirgi11;a : 

"State of Virginia-City of Norfolk, to wi t :  

This day, J. S. Smith, of 157 Bank Street, in the  city of Sorfolk,  
State of Virginia, personally appeared before me the undersigned justice 
of tlie peace in  and for the city of Xorfolk, State of Virginia, and who 
having been by me first duly sworn, made oath as  follows: 

I am connected with the Monticello Hotel in the capacity of house 
officer. On 18 September, 1930, C. E. Hubbard was a guest a t  the 
hotel where he  contracted a liotel bill amounting to $74.75, and a t  the 
same time we cashed for him several checks totaling $190.00, drawn on 
the Farmers  Bank of Belhaven, North Carolina, dated 18 September, 
1930, $20.00; 19 September, 1930, $20.00; 19 September, 1930, $50.00, 
and on 20 September, 1930, two checks in the sum of $50.00 each, all 
of which said checks have beeu returned by the said bank for lack of 
sufficient funds. 

On account of knowing Lieutenant Hubbard as we did we had no 
hesitancy in extending his credit on the promise that  he had $300.00 
in the aforesaid bank. Since that time x\e hare  made repeated dema~iils 
for  the payment of the aforesaid checks wliich ha\-e met with no re- 
sponse, and the said C. E. Hubbard has been duly notified according to 
the statute in such cases made and provided that  the said cliccks were 
returned by the aforesaid Farmers Bank of Belhaverl, Sort11 Carolina, 
for insufficient funds. 

And further this affiant saith 11ot. 
(Signed) J. S. Smith. 

Subscribed and sworn to before me, Chas. EL Addisou, a justice of the 
peace for tlie city of Korfolk and State of Virginia, this 24 July,  1941. 

(Signed) Chas. H .  Llddisoi~, J. P." 

Upon this affidavit Charles H .  Addison issued the following warrant : 

"Commonwealth of Virginia-City of Sorfolk,  to wit 

To any of the police officers of the city of Norfolk: 
Whereas, J. S .  Smith of the Monticello Hotel, S o .  , of the city 

of Norfolk, has  this day made complaint and information on oath, be- 
fore me, Chas. H. Addison, a justice of the peace of said city, that  011 

20 September, 1930, in said city, C. E. Hubbard, hereinaftcr called 
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accused, did unlawfully utter two worthless checks for the sum of $50.00 
each, drawn on the Farmers Bank, Belhaven, N. C., and signed by C. E. 
Hubbard, there not being sufficient funds to pay same In full nheii 
presented, and whereas, I see good reason to believe that an offense has 
been committed : 

These are, therefore, in the name of the Commonwealth of Virginia, 
to command you forthwith to apprehend and take befo1.e the police 
justice of said city, in the police court thereof, the body of said accused 
to answer said complaint, and to be further dealt with according to 
law : 

A i d  moreover, upon the arrest of the said accused, by ~Yirtue of this 
warrant, I command you in the name of the Commonwealth of Virginia, 
to summon to appear at the same time and place to testify as witnesses 
oil behalf of the Commonwealth touching the matter of said complaint, 
the following persons : and hare 
thero and then this warrant with your return thereon. 

G ~ J  en under my hand and seal, this 27 May, 1931. 
(Signed) Chas. H. .Iddison, 
Justice of the Peace. (Seal.)" 

There were thrm other warrants of the same character 21nd verbiage. 
The several warrants and the affidavit upon which they were issued 

were certified to the Governor of Virginia, who thereupon issued a 
requisition demanding for the reasons therein stated the extradition of 
the petitioner. Acting upon this requisition the Governor of Xorth 
Carolina ordered the arrest of the petitioner; and after being taken iuto 
custody the petitioner sued out a writ of habeas corpus, which n a s  
heard oil 28 August, 1931. His  Honor held that the affidavit and the 
warraut charged the petitioner with a violation of the criminal law of 
the State of Virginia of the grade of felony and that the petitioner is a 
fugitive from justice, and adjudged that the petitioner be held in custody 
to the end that he be taken to Virginia and delivered to the proper 
officers of the law. The petitioner applied for a certiorar;,  which was 
granted. Pending the hearing in this Court he is in the custody of the 
sheriff of Beaufort County. 

Attorney-General B r u m m i t t  and Assis tanf  Attorney-General Seawell 
for the State .  

J17ard & Grimes for petitioner. 

ADAMS, J. A person charged in any state with treason, felony, or 
other crime, who shall flee from justice and be found in another state, 
shall on demand of the executive authority of the state from which he 
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fled he delivered up, to be r r m o r ~ d  to the state having jurisdiction of the 
crinw. Coristitutioil of United Statcs, Art. IT, see. 2. This section i l l -  

cludcs every o f f e~~se  punisl~able by the law of the statr  in which it mas 
committed and g i v s  the right to demand the fugitive; and tlle right to 
tleri~and implies the correlative obligation to deliver the fugitive mitliout 
regard to the nature of the crime or the policy or laws of the d e ~ n a ~ i d i ~ i g  
state. ICenfucky v. Uennison,  24 HOT., 66, 103, 16 L. Ed., 717, 728. 

There is 110 express grant  to the Congress of legislative power to 
execute th i i  provision, but i n  the opinion delivered in the case just cited 
Chief Justice l 'aney  said that  upon this body derolvetl tlle duty of 
providing by law the regulations necessary to carry the compact into 
execution. These regulations embrace the several statutes pertaining 
to the extradition of fugitives from justice, one of which is i n  the fol- 
loning words : "Wherierer the executive authority of any state or terri- 
tory demands any person as  a fugitive from justice, of the executive 
authority of ally state or territory to which such person has fled, and 
produces a copy of an  indictment found or an  affidavit made before a 
magistrate of any state or territory, charging the person demanded with 
having committed treason, felony, or other crime, certified as authentic 
by the governor or chief magistrate of the state or territory from mlier~ce 
the person so charged has fled, it  shall be the duty of the executive 
authority of the state or territory to which such person has fled to 
cause him to be arrested arid secured, and to cause notice of the arrest 
to be give11 to the executive authority rnaking such demand, or to the 
agent of such authority appointed to receive the fugitive, and to cause 
the fugitive to be delivered to such agent when he shall appear. I f  no 
such agent appears within six months from the time of the arrest, the 
prisoner may be discharged." U. S. C. d., sec. 662. 

When pursuant to this statute. the executive authority of a state 
tle~narids any person as a fugitive from justice, of the executive authority 
of another statr, the requisition may be challenged by the writ of habeas 
c3orpus issuing f r o ~ n  a state court, the Congress not having undertakerl 
to invest the judicial tribunals of the United States nit11 exclu.iivc 
jurisdiction to issue writs of habeas corpus i n  proceedings for arrest of 
fugitives from justice. Robb v. C'onnolly, 111 U. S., 624, 28 L. Ed., 542. 

I n  the event of such cliallenge it must appear that  the person de- 
111anded is charged with a crime against the laws of the state from 
whose justice he is alleged to  have fled, by an  indictment or affidavit 
certified as authentic by the executive of the demanding state, and that  
the person demanded is a fugitive from justice. The  first of these 
requisites is a question of law which upon the face of the papers is open 
to judicial inquiry;  the second is a question of fact, which the governor 
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upon whom the demand is made must, in the first instanel?, decide upon 
such evidence as is satisfactory to himself. Roberts v. Reil ly ,  116 U. S., 
80, 29 L. Ed., 544; Cook v. Hart,  146 IT. S., 183, 36 L. Ed., 934; 
Xunsey  v. Clough, 196 U. S., 364, 49 L. Ed., 515. But  on neither of 
these points is the warrant issued by the executive of the asylum state 
necessarily conclusive; the person demanded may by / ~ a b e m  corpus 
contest the requisition on the ground that he is not charged with the 
commission of a crime in  the  demanding state or that he is not a 
fugitive from justice. I n  re Bemey ,  196 N .  C., 662. 

Upon these two grounds the petitioner rests his demand for release 
from custody, but particularly upon the first--that the affidavit and the 
warrant do not technically or substantially charge him with a violation 
of the law of Virginia. This contention, as pointed out, involves a ques- 
tion of law which must be determined exclusively upon the face of the 
record. United States v. Pridgeon, 153 U. S.,  48, 38 L. Ed., 631; S .  v. 
Edwards, 192 N .  C., 321; I n  re Holley, 154 N .  C., 163. 

I t  was of course within the power of the State of Virginia, except as 
restrained by the Constitution of the United States, to declare what acts 
shall be offenses against its laws and to establish the forms of its process 
and pleadings; and if i t  is found that  the affidavit and warrant charge 
the petitioner with a crime substantially in the language of the statute 
upon which they purport to be based they will not be h?ld ineffective 
for want of precise or technical accusation. E x  Parte Reg!yel, 114 U. S., 
642, 29 L. Ed., 250. For  this reason we are concerned not with the  
sufficiency of the affidavit as a criminal pleading but with its sufficiency 
as a charge of crime, the question being whether in a "broad and prac- 
tical sense" it charges the petitioner with crime in the stale from which 
he is said to have fled. Pierce v. Creecy, 210 IT. S., 386, 52 L. Ed., 1113. 
I n  passing upon the latter question we should not set up an  "impracti- 
cable standard of particularity," or refer to a warrant all the techni- 
calities of an  indictment or information, but we should adhere to the 
established rule that the instrument charging an offense must sub- 
stantially charge all its essential elements. Uni fed  8tate.s v. Standard 
Brewery, 251 U .  S., 210, 64 L. Ed., 229; United States v. Mann,  95 
U. S., 580, 24 L. Ed., 531; United States v. Cruikshank, '32 U. S., 542, 
23 L. Ed., 588. 

This in effect is the provision of the Uniform Criminal Extradition 
, k t  passed by the General Assembly of 1931, and effec,ive since the 
seventh of March. P. L., 1931, ch. 124. Section 3 provides that the 
affidavit made before the magistrate must substantially charge the al- 
leged f u g i t i ~ e  with crime; and section 5 provides that  a warrant of 
extradition must not be issued unless the  documents presented by the  



N. C.] F A L L  TERM, 1931. 477 

executive authority making the demand show that  the accused is law- 
fully charged by . . . affidavit made before a magistrate of the 
demanding state with having committed a crime under the laws of that 
state. 

The  statute with a breach of which the warrant  purports to charge 
the petitioner i s  as follows: 

"First. Any person who, with intent to defraud, shall make or draw 
or utter or deliver any check, draft, or order for the payment of money, 
upon any bank, banking institution, trust company, or other depository, 
knowing, a t  the time of such making, drawing, uttering or delivering, 
that the maker or drawer has not sufficient funds in, or credit u i th ,  such 
bank, banking institution, trust company, or other depository, for the 
payment of such check, draft  or order, although no express representa- 
tion is made in  reference thereto, shall be guilty of larceny. 

Second. Any person who, under the provisions of this act, would be 
guilty of grand larceny shall, in the discretion of the jury or the court 
trying the case without a jury, be confined in the penitentiary not less 
than one year nor more than five years, or be confined in jail not ex- 
ceeding twelve months and fined not exceeding five hundred dollars. 

Third. I n  any prosecution under this section, the making or drawing 
or uttering or delivery of a check, draft, or order, payment of which is 
refused by the drawee because of lack of funds or credit, shall be prima 
facie evideiice of intent to defraud and of knowledge of insufficient 
fmlds in, or credit with, such bank, banking institution, trust company, 
or other depository, unless such maker or drawer shall have paid the 
drawee thereof the amount due thereon, together with interest and pro- 
test fees, within five days after receiving notice that  such check, draft ,  
or order has not been paid to  the drawee. 

Fourth.  The word credit, as used herein, shall be construed to meall 
ally arrangement or understanding with the bank, banking institution, 
trust company, or other depository for the payment of such check, draft ,  
or order. 

Fif th.  I n  any civil action growing out of an arrest under this section 
no evidence of statements or representations as to the status of the check, 
draft, order or  deposit involved, or  of any  collateral agreement with 
reference to the check, draft, or order, shall be admissible unless such 
statements, or representations, or collateral agreement, be written upon 
the instrunlent." Virginia Code of 1930, sec. 4149(44). 

W e  are mindful of the burden that  would be imposed by a critical 
examination of the laws of states with whose jurisprudence, as suggested 
in P i e r c e  6. C r e e c y ,  supra, we can have only a general acquaintance, 
if we should hold it necessary to show more than that the accused was 



I N  T H E  S U P R E M E  COURT. 

substantially charged with crime; but when tested by the liberal rule 
of a "substantial charge," the papers in question are fatally defective. 

I n  l 'urner v. Brenner, 1 2 1  S. E., 510, the Supreme Court of Appeals 
of Virginia held that  the gravaman of the offense dencunced by the 
foregoing statute is the "intent to defraud." There is no such averment 
in the affidavit. I t  should be charged that  the petitioner knew he had not 
sufficient funds in or credit with the bank to make payment of the 
checks. This averment likewise is wanting. Indeed, there is no charge 
that lie did not have sufficient funds on deposit when tha checks were 
cashed; arid tlie assertion that  he drew the checks can be supported only 
as an inference or by a somewhat strained construction of words. 

W e  apprehend that  the third paragraph of the  statute can avail the 
State only when the warrant  or indictment charges the fraudulent in- 
tent and the drawer's knowledge that  his funds were insuflicient. 

We are  of opinion that  the affidavit and the warrant  dc not charge a 
crime and that  the petitioner should be discharged. Judgment 

Reversed. 

DIL1,-CRAMER-TRUITT CORPORATION V. D. W. DOWNS. 

(Filed 14 October, 1931.) 

1. I k d s  and Conveyances D d-Testimony of declaration against interest 
by plaintiff's predecessor in title held competent. 

Where the dividing line is in dispute in an action involvi~g title to lands 
and trespass, testimony of declarations against his interest by the plain- 
tiff's predecessor in title is competent against the plaintiff when the 
declarations are relevant to the issue and a circumstance tending to prove 
the correct location of the boundary. 

2. Evidence D &Testimony in this case held incompetenit as being of 
transaction with deceased by party interested in event,. 

The interest of one who temporarily held the title to the lands in dis- 
pute prior to the defendant is a sufflcient interest in the event to dis- 
qualify his testimony as to a conversation or transaction with the plain- 
tiff's deceased predecessor in title. C. s., 1795. 

,IPPEAL from Harris ,  J., and a jury, a t  March Term, 1931, of 
MARTIS. New trial. 

Plaintiff brought this action allegiiig title to the timber on the land 
in dispute, some 126% acres describing same (evidence indicating 148 
acres in controversy), together with the usual rights of ingress and 
egress and an unlawful trespassing in cutting of the t imt~er  by the de- 
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fendant, and secured a restraining order. T h e  plaintiff offered evidence 
of a grant  from the State i n  1890 to  P. E. Gatlin, the wife of R .  H. 
Gatlin, and then a connected chain of title by will of P. E. Gatlin to 
R. H. Gatlin for his life and then by the remaindermen under such will 
as grantees of the timber and rights of the land to the plaintiff in this 
action. Plaintiff also offered eriderlce of actual possession from 1890 
to the date of the institution of this action under the paper title of its 
grantees and their predecessors, together with evidence of damage for 
the alleged trespass of the defendant. 

The  defendant denied the material allegations of the complaint a d  
claimed title by a connected chain going back 40 to 50 years, arid al- 
leged absolute ownership of the land in controversy. The  defendant 
claimed title in his further answer by adverse possession for 20 years 
and adverse possessiorl for 7 years under color of title, and alleged 
damages in the sum of $1,500 by the plaintiff by reason of the i i i jm~c- 
tion issued i11 the case. The  defeiidant offered evidence of paper titlc 
whicli he coiltended covered the land in dispute and also offered evidence 
of adverse possession of the requisite number of years, together with 
evidence of damage caused by the plaintiff. 

The  issues submitted to the jury and their answers thereto, were as 

follows : 
"1. IS the plaintiff the owner and elititled to the timber on the tract 

of land described in the complaint ? Answer : No. 
2. What damage, if any, is plaintiff entitled to recorer of the defend- 

ant  for  the wrongful cutting of the timber on said tract of land?  Ail- 
swer : 

3. H a s  the defendant and his gmlitors before him occupied the lands 
in controrersy and used the same adversely and to the exclusion of all 
others, under known and visible metes arid bounds and claiming the title 
thereto for a period of twenty years prior to tlie institution of this 
action ? Answer : Yes. 

4. H a s  the defendant in this action and his predecessors in title beell 
ill the possessiorl of and using the lands in controversy under known aucl 
visible inetes and boundaries to the exclusion of all others and uiider 
color of title for a period of seven years prior to the institutio~i of this 
action ? h s w e r  : Yes. 

5. What damage, if any, is defendant cutitletl to recover of plaintiff? 
Answer : $3,000." 

The plaintiff made numerous exceptions and assignments of error autl 
appealed to the Supreme Court. The material ones necessary for thr  
decision of the case \\ill be considered in tlie opinion. 
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DILL-CRAMER-TRUITT CORP. V. DOWNS. 

T .  J .  Pearsall and Henry C. Bourne for plaintiff, 
Geo. M .  Fountain, A. R. Dunning and B. A. Crifcher for defendant 

CLARKSON, J. This  action has heretofore been before this Court. The  
plaintiff appealed and was granted a new trial. I n  the former appeal 
it was held: "In actions involving title to real property, where the 
State is not a party, other than  in  trials of protested entries laid for 
the purpose of obtaining grants, the title is conclusively presumed to be 
out of the State, and neither party is required to show such fact, though 
either may do so. C. S., 426; i2foore v. Miller, 179 N. C., 396, 102 
S. E., 627; Pennell v. Brookshire, 193 N .  C., 73, 136 S. E., 257. And 
in  actions between individual litigants, as here, when one claims title to  
land by adverse possession and shows such possession (1)  for seven 
years under color, or ( 2 )  for twenty years without color, either showing 
is sufficient to establish title in this jurisdiction. C. S., 428 and 430; 
Power Co. v. Taylor,  191 N .  C., 329, 131 S. E., 646; 8. c., 194 N. C., 
231." Dill Corp. v. Downs, 195 N .  C., a t  p. 190. Johnso~t  v. Fry ,  
195 K. C., 832. 

The first contention of plaintiff: "Is i t  error for the court to permit 
the defendant to offer evidence of acts and conduct of plaintiff's pre- 
decessor in title pertaining to lands other than the trac8t of land in 
dispute?" We do not think the evidence of the defendant objected to 
goes to the extent conlplained of by plaintiff. 

I n  this connection, it will be noted that  Middle or Horse Branch was 
the northern boundary line of the lands as  contended for by the defend- 
ant. The  testimony of the witness, as objected to by the plaintiff, was 
that  Captain Gatlin and Savage proceeded from a point four hundred 
yards north of Middle or Horse Branch in  a southerly direction to 
Middle or Horse Branch, and that  they made a corner in Middle or 
Horse Branch, and then instructed the witness to keep off for that  same 
belonged to Captain Gatlin, when in t ru th  and in fact, witness stated 
that  he knew the lands so marked off north of Middle Brznch belonged 
to one Bell. B y  the testimony of witness, if same is beliel-ed, he estab- 
lished the fact tha t  plaintiff's predecessor in title, Gatlin, of his own 
accord, blazed a line down into the very line that  defendant's evidence 
tended to establish was defendant's northern boundary. "That was 
towards Middle Branch, they chopped all the way and made a corner 
in that  branch." 

I t  is well settled that  collateral matters foreign to the issues should 
be excluded and when they are prejudicial the admission constitutes 
reversible error. W e  think the evidence has some slight relevancy to the 
controversy, was a circumstance, and admissible. 
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I n  Godfrey v. Power Co., 190 N.  C., at  p. 33, i t  is said: "There is a 
fundamental postulate of evidence that circumstances which are irrele- 
vant to the existence or nonexistence of the disputed facts are not 
admissi blc." 

Where the evidence is relevant i t  is admissible as a declaration against 
interest. Self-interest induces men to be cautious in making admissions 
that would be to their injury, therefore what was said concerning their 
interest would be the truth and the probability of falsehood would be 
slight. 

"l'he admissibility of such evidence was fully discussed in  the case 
of Smith v. Noore, 142 N.  C., 277, where i t  was said in an elaborate 
opinion by Walker, J., reviewing the authorities on the subject, that 
declarations against interest, as to facts relevant to the inquiry, are 
admissible in evidence, even as between third parties, when i t  appears 
(1) That the declarant is dead; (2) that the declaration was against 
his pecuniary or proprietary interest; ( 3 )  that he had competent knowl- 
edge of the fact declared; and (4) that he had no probable motive 
to falsify the fact declared." Carr v. Bizzell, 192 N .  C., at  p. 213. 
Ins. Co. v. R. R., 195 N. C., 693; Thompson v. Buchanan, 198 N .  C., 
278. 

The second contention of plaintiff: "Is it error for the court to 
permit a witness through and under whom defendant claims title to 
testify to a personal transaction and conversation concerning the matter 
in  dispute with a party deceased, under and through whom plaintiff 
claims title?" We think so under the facts and circumstances of this 
case. 

I n  1915 L. W. Leggett owned the land in controversy. H e  was a 
witness for defendant. He  testified, in par t :  "I kept title for two or 
three years and then conveyed to J. K. Leggett. During the time I 
owned it neither Captain Gatlin nor any one for him attempted to 
claim the 148-acre tract as I know of. Had a conversation with Captain 
Qatlin i n  1918 or 1919, after I had conveyed to my brother, I was 
looking after the land for my brother who had gone to the army. Q. Tell 
us the circumstances under which you had a conversation with Captain 
Gatlin and where you were? A. We cut some timber along Middle 
Branch close to the pocosin and Mr. Gatlin objected to it, said he was 
going to have me indicted. I told him to go ahead and do it, that I 
didn't have any objection because I could show my right to the land. 
Q. Did you stop cutting? A. KO. Q. Continued on? A. I finished cutting 
what timber I needed. Q. Did hekver indict you? A. No, sir. Q. Ever 
do anything else about i t ?  A. Never heard anything more from it." 
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T o  the foregoing questions and answers plaintiff i n  apt  time objected 
the objections were overruled and plaintiff assigned error. We  think 
the objections should have been sustained by the court b-1 ow. 

This brings us to the consideration of C. S., 1795, which is as fol 
lows: "Upon the tr ial  of an  action, or the hearing upon the merits of 2 

special proceeding, a party or a person interested in the event, or 
person from, through or under whom such a party or interested person 
derives his interest or title by assignment or otherwise, shall not be 
examined as a witness in  his own behalf or interest, or in behalf of the 
party succeeding to his title or interest, against the executor, administra- 
tor or survivor of a deceased person, or the committee of ZL lunatic, or a 
person deriving his title or interest from, through or unc!er a deceased 
person or lunatic, by assignment or otherwise, concerning a personal 
transaction or communication between the  witness and the deceased 
person or lunatic; except where the executor, administr~.tor, survivor, 
committee or person so deriving title or interest i s  examined in  his own 
behalf, or the testimony of the lunatic or deceased person is given in 
evidence concerning the same transaction or communication.'' The 
application of this statute to evidence in certain cases has been trouble- 
some. The interesting legal discussion between Chief Justice Clark and 
Associate Justice Walker,  i n  Brown v. Adams, 174 N.  C., 490, over the 
application of the statute in  that case, is worth reading, 13s i t  indicates 
the different attitudes of great minds. 

We are  not the lawmakers. Our  province is to construe the law as 
made. There is no question but that  the testimony was "concerning a 
personal transaction or communication" between L. W. Ltlggett, witness 
for the defendant successor in title to the land in  controversy, and 
Capt. Gatlin, who is dead and through whom plaintiff olaims title to 
the land in controversy, at  least the timber on same. The witness L. W. 
Leggett once owned the land and conveyed i t  to his broth:r, J. K. Leg- 
gett. The interest of the witness L. W. Leggett, the "person interested 
in the event" is remote. 

I n  5 Jones, Com. on Ev. (2d ed.), part  sex. 2236, pp 4282-3, it is 
said: "In order to disqualify a witness as one 'interested' in the event 
of the action, it must appear, i n  addition to the fact that 1 he estate of a 
decedent or incompetent is involved in  the action, that the interest of 
such proposed witness is real, direct, and pecuniary. Under the  wording 
of many statutes the interest, to disqualify, must also be adverse to that  
of the representatives of the deceased in  their representative capacity. 
Other authorities state that the interest, i n  order to disqualify, must be 
present, certain and vesteb; legal, certain, and immediate; or direct 
and immediate. The extent of the interest if of the nalure indicated 
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is immaterial." M u l l  v. M a r t i n ,  85 N. C., 406; Bunn v. T o d d ,  107 
N. C., 266; Eelsabeck  v. Doub ,  167 N.  C., 205; Sherr i l l  v. W i l h e l m ,  
182 N .  C., 673; R. R. v. Hegwood ,  198 N. C., 316. 

We think i t  refined law, but apparently within the statutes, that  Leg- 
gett's evidence was incompetent. It is  i n  the province of the lawmaking 
power to change or modify the  statute, not ours. I t  may be of interest 
to note tha t  Dean Wigmore says '(There never was and never will be an 
exclusion on the score of interest which can be defended as either logi- 
cally or practically sound." Vol. 1, Wigmore on Evidence (2d ed.), p. 
1006, par t  see. 578. F o r  the reasons given, there must be a 

E e w  trial. 

A. I,. PATRICK v. W. C. WORTHIWGTOK AND WIFE, MARY WORTHIMG- 
TON; T. R. WORTHINGTON AND WIFE, SUE WORTHINGTON, W. I. 
BISSETT, ADMINISTRATOR OF W. W. DAWSON; AXD CECIL COBB, AD- 
MIXISTRATOR O F  G. T. GARDNER. 

(Filed 14 October, 1931.) 

Vendor and Purchaser B &Held grantee could recover for number of 
acres tract conveyed failed t o  equal number stipulated in deed. 

Where an area comprising a number of acres of land is conveyed 
by metes and bounds in a deed and sold a t  a fixed price per acre, the 
bargain and sale is not in gross and where the vendee has paid the pur- 
chase price for a greater number of acres than the number conveyed he 
may recover the value of the shortage a t  the fixed price per acre. 

APPEAL by plaintiff from Grady ,  J., a t  February Term, 1931, of 
LENOIR. N o  error. 

F. ill. W o o t e n  a n d  Wal lace  Le. W h i t e  for appel lant .  
D a w s o n  B Jones  a n d  W h i t a h e r  & A l l e n  for appellees. 
R o u s e  B R o u s e  for W. I .  B i s se t t ,  admin i s f ra tor .  

PER CURIABI. On 30 September, 1919, the plaintiff and his wife 
executed an  agreement or col7enant to convey to W. TV. Dawson and G. T.  
Gardner, or to such persons as they should direct, a tract of land con- 
taining 361 acres, in consideration of $72,200, of which $18,150 mas 
paid in cash and $24,150 was to be paid in ten equal installments. 
Da~vson and Gardner had the land subdivided and requested the plaintiff 
to execute a deed for one of the subdivisions to W. C. Worthington and 
T. R. Worthington in fee. On 9 October, 1919, the plaintiff and his wife 
made this deed, reciting 240 acres as the quantity conveyed. 
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The plaintiff was to sell the land to Dawson and Gsrdner at  $200 
an acre, and they were to receive from the Worthingtons $250 an acre. 
The consideration for the 240-acre tract was $60,000. The purchasers 
(Worthingtons) paid $40,000 and executed to Dawson arid Gardner ten 
notes for $2,000 each and a mortgage on the land to secure the payment. 
The notes were signed by W. C. Worthington, Mary Worlhington, T. R. 
Worthington, and Sue Worthington, and were endorsed by Dawson and 
Gardner and transferred to the plaintiff. 

The defendants contend that the plaintiff sold the land a t  $200 an 
acre, that there was a shortage of 3 1/16 acres, and that tl: ey are entitled 
to a rebate of $612.50 from the note in suit and to a judgment for 
$153.10 against the personal representatives of Dawson and Gardner. 

The verdict established these facts: The Worthingtons r3igned the note 
and mortgage to Dawson and Gardner and they transferred the papers 
to the plaintiff; the plaintiff is not a holder in due course; the plaintiff 
bargained the land to Dawson and Gardner at the rate of $200 an acre 
and they bargained it to the Worthingtons at the rate of $250 an acre; 
there was a shortage of 3 1/16 acres; and the defense is not barred by 
the statute of limitations. 

Upon these findings and the amount awarded in rcbsponse to the 
last issue, it was adjudged that the plaintiff recover of rill the defend- 
ants $2,000 with interest from 1 December, 1925, interest payable annu- 
ally, less $612.50, with interest from l January, 1920, interest payable 
annually, and that the Worthingtons recover of the personal representa- 
tives of Dawson and Cobb $153.10 with interest from 1 Jmuary ,  1920. 

We have examined all the exceptions taken by the appellant and have 
found no error. The main controversy turned on the qul?stion whether 
the purchasers were entitled to relief for shortage in the n.~mber of acres 
conveyed. Evidence for the defendants tended to show that the sale 
was not in the gross but by the acre. I n  fact the plaintiff testified that 
he was to have $200 an acre for whatever the Phillips survey called 
for, and that it called for 361 acres. But the specific conti.oversy related 
to the alleged shortage in the 240-acre tract, and the jury found from 
the evidence that this tract was bargained by the plaintiff at the price 
of $200 an acre. The distinction between a purchase in the gross and 
by the acre is pointed out in Turner v. Vann, 171 N. C., 127, and 
Henofer v. Realty Co., 178 N .  C., 584. 

No error. 
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~ B B Y  CO. 2). FAIRBANKS-MOBSE AND CO. 

THE EDENTON-MACKEYS FERRY COMPANY V. FAIRBANKS-MORSE 
AND COMPANY. 

(Filed 21 October, 1931.) 

Salm H d-Held: seller waived conditions as to replacenlent of defeotive 
parts and acceptance of machinery and buyer could recover damages. 

Where the contract for the sale of machinery provides that in case any 
part is defective the seller should replace it with other suitable parts, and 
that the acceptance by the buyer of any part should be a waiver of 
damages due to delay and that the seller should be liable only for the 
rental value of other parts, and in the buyer's action thereon the seller's 
evidence is to the effect that the buyer, although aware of the defects 
of the machinery and that it did not come up to specifications, failed 
to demand replacements and accepted the machinery and paid the pur- 
chase price, and the buyer's evidence discloses that the agents of the 
seller sent by it to adjust the matter, promised that "everything would be 
adjusted satisfactorily," Held: the representations of the agents of the 
seller inducing the payment of the purchase price amounts to a waiver 
of the stipulations as to replacement of defective parts and as to the 
acceptance of the machinery, and the buyer may recover his damages 
under the rules for assessment of damages in such cases, and a verdict 
in the buyer's faror in accordance therewith will be upheld. 

CIVIL ACTION, before Stack, J., at  April Term, 1931, of CHOWAN. 
The  plaintiff was the owner of a certain motor vessel known as 

"Shady Side," and said vessel was used in conducting a ferry between 
Edenton and Mackeys. I n  October, 1926, the plaintiff was in need of a 
certain engine and equipment for said vessel and entered into negotia- 
tions with the defendant for the purchase of necessary machinery. On 
1 2  October, a written contract was entered into between the parties, 
in which contract the defendant agreed to furnish and deliver to the 
plaintiff a one-hundred-horsepower used engine, with propeller equip- 
ment and air  tank. The  defendant agreed to deliver the machinery a t  
Elizabeth City '%hen notified, but said date of delivery is not guar- 
anteed by the company." The  written contract contained the following 
clauses: "The machinery and materials herein specified are  guaranteed 
by the company to be well made of good material, and in  a workmanlike 
manner. I f  any parts of said machinery herein proposed to be furnished, 
or hereafter furnished in compliance with the provisions of this para- 
graph, fail, through defect i n  material or morkmanship, within one year 
from the date of shipment thereof, respectively, the company shall 
replace such defective parts, free of charge; . . . but the company 
shall not be liable for repairs, or alterations, unless the same are made 
with its written consent and approval. The company shall not be liable 
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for damages or delays caused by such defective material or workmanship, 
and it is agreed that the liability of the company under all guarantees, 
either expressed or implied, is specifically limited to tke replacement 
free of charge, f.0.b. its factory, of parts failing, through defect in 
workmanship or materials, within the time and in the manner aforesaid. 
Parts claimed to be defective are to be returned by the purchaser to the 
company, at  its option, transportation prepaid." I t  waa further pro- 
vided in said contract "that the company shall not be liable for any 
damages due to delay in delivery caused by fires, strikes, combinations 
of labor, or other causes beyond its control, arid the receipt upon arrival 
of any part of said machinery and materials shall constitute a waiver 
of any claim for damages due to any delay. Should the purchaser, 
because of delayed delivery, be held to have justifiably declined to 
receive said machinery or materials upon arrival, any camage due to 
such delay shall be measured solely by the rental value of similar 
machinery for the period of the delay, and the company's liability 
shall, in no event, exceed such amount," etc. 

The plaintiff offered evidence tending to show that negotiations were 
entered into with the '(manager of the marine department" of defendant 
and the general agent of defendant at  Wilson, North Carolina, and that 
in response to a telegram, dated 2 October, addressed to the defendant, 
Mr. Hill and Mr. Cross, agents aforesaid, came to see phintiff and in- 
formed i t  that the defendant had at  Elizabeth City, ready for immediate 
use, engine, propeller, stuffing box, shaft and all equipment which plain- 
tiff desired to purchase. Plaintiff further offered evidence that it was 
disclosed to the agents that i t  was the owner of the vessel named Shady 
Side, and that such equipment was necessary for said vessel, and that 
thereafter, to wit, on 1 November, 1926, it notified the ~efendan t  that 
it would be ready to install the engine within ten days. Phintiff further 
offered evidence that the agents of defendant were informed that the 
boat should be ready not later than 1 December, and that plaintiff 
had a boat chartered and was compelled to pay $50.00 pw day for the 
use thereof in making the schedule. The agents of defeidant assured 
plaintiff that as the engine and other equipment was in Elizabeth City, 
it would only require a few days for their mechanic to put i t  in first 
class order. Plaintiff further offered evidence tending to show that 
when the defendants, in response to the notice, undertook to install the 
machinery in the boat they found that the equipmenl; was not in 
Elizabeth City, and thereupon the defendant undertook to furnish to the 
plaintiff a propeller wheel, a shaft and a stuffing box. These three items 
of equipment, which are part of the propeller equipment and belong to 
the engine, were too small. The defendant sent one of it:i engineers to 
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install the equipment and the evidence tended to show that  this engineer 
stated that  the equipment furnished by the defendant was unsuitable and 
could not be used. The shaft was eight inches too short, and the de- 
fendant purchased other equipment, and the same was installed in the 
boat on or about 10 January ,  1927. The p l b t i f f  offered evidence tend- 
ing to show that  i t  was compelled to pay $50.00 per day for a boat to 
run  the schedule until 10 January ,  1927, and thereafter it was com- 
pelled for a period of ten days to pay the sum of $7.5.00 per day for a 
suitable boat. On cross-examination the agent of plaintiff testified : "We 
knew the wheel was too small, and that  the stuffing box was too small, 
and that  the shaft was too short. We knew all conditions then, and 
knowing these conditions we paid everything we owed to  the defendant, 
fifteen notes aggregating the balance of the purchase price of the engine." 
I n  explanation of why payment was made under the circumstances, the 
witness said: "I had the assurance of Mr. Hi l l  arid Mr. Cross that every- 
thing would be adjusted satisfactorily to us. Tlmt everything mould be 
taken care of. I t  was put in there ~ ~ r o i i g ;  it  was shipped wrong. . . . 
I n  December, 1926, and prior thereto !hey had told mc with reference 
to the propeller wheel and shaft that  these matters would be adjusted. 
They told me so afterwards when TTe had to buy them. . . . After 
a lot more breakdowns Mr. Cross came across the ferry and assured me 
everything would be taken care of satisfactorily. This was as late as 
1929." 

Issues were submitted to the jury as to the execution of the contract. 
the breach thereof, and damages. These issues were found in favor of 
plaintiff and damages awarded in the sum of $1,825 with interest. 

From judgment upon the verdict the defendant appealed. 

Ehringlzaus d Rail and L. E. Grifin for plaintiff. 
111. B. Simpson and Alfc~llullan, CE JIc~lIullan for defe~ldanf.  

B R O G ~ E N ,  J .  The  defendant resists recovery, chiefly upon two grounds: 
1. That  the contract provides that the defendant "shall not be liable 

for damages or delays caused by such defective material or workmanship, 
and i t  is agreed that  the liability of the company under all guarantees, 
either expressed or implied, is specifically limited to the replacement 
free of charge, . . . of parts failing, through clefcct in workman- 
ship,or materials, n i th in  the time and in the manner aforesaid." 

2. That  the contract provides that  '(the company shall not be liable 
for any damages due to delay in delivery caused by fires, strikes, combi- 
nations of labor, or other causes beyond its control, and the receipt 
upon arrival of any part  of said machinery and materials shall consti- 
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tute a waiver of any claim for damages due to any delay. Should 
the purchaser, because of delayed delivery, be held to have justifiably 
declined to receive said machinery or materials upon arrival, any 
damage due to such delay shall be measured solely by the rental value 
of similar machinery for the period of the delay, and :he company's 
liability shall, in no event, exceed such amount." 

These grounds of resistance to recovery are based upon the testimony 
of the agent of the plaintiff to the effect that, although plaintiff knew 
that the propeller wheel, the shaft and the stuffing box delivered by 
the defendant were too small, still no request or demand was made upon 
the defendant to supply such equipment with other equipment suitable 
for the purposes contemplated by the parties. The testimony for plain- 
tiff further disclosed the fact that, although it knew of the failure of 
the defendant to furnish materials contemplated by the contract, never- 
theless it accepted and paid the purchase money for the engine. 

The plaintiff, however, contended and offered evidence tending to show 
that the propeller wheel, the shaft, and the stuffing box were parts of 
the propeller equipment of the engine, and that without the propeller 
equipment in controversy the boat could not be operated. The plaintiff 
further offered evidence tending to show that assurances were given i t  
by the general agents of defendant that the defendant " ~ o u l d  arrange 
all matters satisfactorily." The exact language of witness for plaintiff 
was: "I had the assurance of Mr. Hill and Mr. Cross that everything 
would be adjusted satisfactorily to us; that everything mould be taken 
care of. . . . I n  December, 1926, and prior thereto, they had told 
me with reference to the propeller wheel and shaft that was there, that 
these matters would be adjusted. They told me so afterwards when we 
had to buy them, just before the boat left the railway, the latter part 
of December or January." The evidence further disclosed that the 
defendant furnished an engineer or mechanic to install the equipment, 
and that said engineer informed the defendant that the equipment 
complained of could not be used in the boat. 

These contentions and the evidence supporting them iaise the legal 
question as to whether the assurances of adjustment given by general 
agents of the defendant after the controversy arose warranted the 
submission of the case to the jury. B contract substanti~lly similar to 
the one involved in this case was discussed and construed in Fairbanks 
v. Supply Co., 170 N. C., 315, 86 S. E., 1015. I n  that case the Court 
remarked: '(Contracts like this one are somewhat one-sid3d and should 
not be too strictly enforced in favor of the seller, but with some regard 
to the just rights of the buyer." Declaring the law ap~l icable  to the 
facts, the Court said: "It will be found that, in most of the above cited 
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cases, the courts held that  such a transaction as the one here between 
the agent of the seller, who is specially commissioned t o  adjust the 
matter of controversy betweell the parties, and the buyer, by which, 
upon representations and promises that  the machine will be put i n  good 
or satisfactory working order, the agent obtains the notes for the price, 
will amount to a waiver of the stipulation as to  supplying new parts 
for those proved to be defective or for a return of the machine, and 
enable the buyer to recover his proper damages to the extent he has 
been injured and within the well settled rules relating to the assessment 
of damages in such cases." Kester v. Miller, 119 N .  C., 475, 26 S. E., 
115;  Allen v. Tornpkins, 136 N .  C., 208, 48 S. E., 655. 

I n  the case a t  bar the plaintiff offered evidence tending to show that  
defendant, in response to-a telegram sent by plaintiff on-30 November, 
1926, replied: "Our Mr. Hi l l  expects to be in Edenton tomorrow and 
will discuss this matter i n  person with you," and that  thereafter the 
general agents of the defendant from time to time gave assurances 
that  "everything would be adjusted satisfactorily." This  testimony and 
other testimony of like tenor bring the case squarely within the prin- 
ciples of law announced in  Kester v. iUi1ler and Fairbanks v. Supply 
Co., supra. 

N o  error. 

MARY DAIL DIXON AND HER HUSBAND, J. W. DIXON, v. N. W. OSBORNE, 
W. B. NETVCOMBE AND SEABOARD CITIZENS NATIONAL BANK. 

(Filed 21 October, 1931.) 

1. Appeal and Error F a--Only assignments of error supported by excep- 
tions will be considered on appeal. 

Where there are no exceptions stated in the case on appeal, appearing 
of record, to support assignments of error, the assignments of error will 
not be considered on appeal. 

2. Mortgages H g-Decree of foreclosure directing that commissioner re- 
port sale to clerk for confirmation is irregular. 

A decree of foreclosure is an exercise of the equitable jurisdiction of 
the Superior Court, and the confirmation of the sale under the decree 
involves the exercise of judiciaI discretion, and i t  would seem that the 
clerk of the Superior Court does not have jurisdiction to order the con- 
drmation of a sale under such decree although the decree specifies that the 
commissioners appointed by the court should report to the clerk, the clerk 
having onIy such jurisdiction as is given him by statute, but in this case 
the question is not presented, there being no exception appearing of record 
in regard thereto. 
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3. Appeal and Error E h-Appeal is an exception to judgment and to mat- 
ters appearing upon face of record. 

An appeal to the Supreme Court is itself an exception to the judgment 
and to any other matters appearing upon the face of the record. 

4. Courts A c-Upon appeal from clerk it is error for Superior Court 
judge to dismiss appeal and affirm order ztppcaled froin. 

Where upon appeal from the clerk the judge of the Superior Court 
dismisses the appeal he is without further jurisdiction to consider the 
matter, and after dismissal it is error for him to affirm the order ap- 
pealed from, and upon appeal to the Supreme Court the action will be 
remanded. 

APPEAL by plaintiffs from Grady, J., at May Term, 1931, of WAKE. 
Error and remanded. 

This action, begun on 3 February, 1930, was to restrain the sale of 
the land described in the complaint, under the power of sale contained 
in a deed of trust executed by the plaintifis to secure their notes or 
bonds now held by the defendants, N. W. Osborne and W. B. Newcombe. 
At February Term, 1930, a judgment and decree was entered by consent. 
I t  was adjudged therein that defendants recover of the plaintiffs the 
sum of $13,500, with interest from 5 March, 1930. I t  was ordered, con- 
sidered and decreed that said judgment was a lien upon the land de- 
scribed in the complaint, and if plaintiffs failed to pay said judgment 
on or before 1 January, 1931, the commissioners appointed by the court 
should sell said land, and report their sale to the court for confirmation. 
Upon plaintiffs' default in the payment of said judgment on 1 January, 
1931, the commissioners, after advertisement, sold the land as directed 
by the court on 23 February, 1931. This sale was reported to the court 
and because of defects in the publication of the notices of sale, was 
not confirmed. At March Term, 1931, there was a decrec; directing the 
commissioners to sell the land at  the courthouse door in Wake County 
on 4 May, 1931, and to report said sale within ten days to the clerk, 
or to the assistant clerk of the Superior Court of Wake County, for 
confirmation. On 5 Nay, 1931, the commissioners filed their report 
showing that they had sold the land as directed by the court. Plaintiffs 
filed objections to the confirmation of this sale. These objections mere 
heard by the assistant clerk of the court, who overruled the same, and 
on 16 May, 1931, confirmed the sale and ordered the commissioner to 
convey the land to the purchasers. From the order of the assistant 
clerk of 'the court, plaintiffs appealed to the judge holding the Superior 
Court of Wake County. 

This appeal was heard by Judge Grady, at  May Term, 1931, of the 
Superior Court of Wake County, who rendered judgment as follows: 
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"This cause coming on to be heard on 26 May, 1931, AD., before his 
Honor, Henry  A. Grady, judge of the Superior Court, holding the 
Superior Courts of Wake County, upon appeal from an  order signed by 
E. Lloyd Tilley, assistant clerk of the Superior Court of Wake County, 
confirming the sale of the  lands described in this action and the deed of 
trust recorded in  Book 509, page 162, records of Wake County, said 
sale har ing  been made under two judgments, by Pau l  F. Smith and 
W. L. Spencer, commissioners, to N. M. Osborne and W. B. Newcombe, 
the highest bidders, on 5 May, 1931, a t  public auction, a t  the court- 
house door, after notice and publication as required in said judgments 
of this court ; 

And the said assistant clerk of this court having confirmed the said 
sale by an  order of this court; and the said Mary Dail Dixon and her 
husband, J. W. Dixon, having appealed from this order;  and the matter 
having been fully heard on the day above mentioned by the said judge 
of the Superior Cour t ;  said Dixon and wife being represented by 
Donald R. Jackson, their attorney, and the said 3. hi. Osborne and 
W. B. Newcombe, being repreqented by their attorney, Jos. B. Cheshire, 
J r .  ; 

And the said court having given the said Dixon and wife until Friday,  
29 Xay ,  1931, to secure a better bid on the property; and no such bid 
having been secured or reported to the judge of this court as required 
by h im;  and the court finding i t  a fact that the objections and excep- 
tions made by the said Dixon and wife to the said sale and to the said 
order confir~ning same, are without mer i t :  

Sow,  therefore, i t  is hereby ordered and adjudged by the court as 
follows : 

1. Tha t  the appeal from the order of the assistant clerk of this court 
confirming the said sale, said appeal having been entered by the said 
Dixon and wife, be and the same is hereby dismissed. 

2. That  the said sale by Pau l  F. Smith and W. L. Spencer, com- 
missioners, and order of the assistant clerk of this court confirming 
same, be and the same are hereby approved and confirmed." 

From this judgment, plaintiffs appealed to  the Supreme Court. 

12'. Y .  Gullcy, F .  C.  Harding and D. R. Jackson, for plaintiffs. 
Joseph B. Cheshire, Jr., for defendants. 

C o m o ~ ,  J. The  only assignment of error which can be considered on 
this appeal is that  based upon the exception to the judgment in this 
action a t  May Term, 1931. There are no exceptions stated in the case 
on appeal, appearing in the record, to support the other assignments of 



492 I N  T H E  SUPREME COURT. [201 

error relied upon by the plaintiffs. These assignments clf error, there- 
fore, cannot be considered on this appeal. Only exceptions taken at the 
trial or assigned in the case on appeal will be considered by this Court. 
Howell v. R. R., 186 N. C., 239, 119 S. E., 198; Rawls v. R. R.,  172 
N. C., 211, 90 8 .  E., 116; TVorley v. Logging Co., 157 N. C., 490, 73 
S. E., 107. 

We have not considered, for the purpose of deciding whether it is 
valid or not, the contention of the plaintiffs that the p~ovision in the 
judgment in this action at March Term, 1931, that the commissioners 
appointed by the court in the judgment at  February Term, 1931, to sell 
the land described in the complaint, should report the sale made by them 
to the clerk or the assistant clerk of the court, for confimiation, is void, 
and that for this reason the confirmation of the sale made by the com- 
missioners on 5 May, 1931, contained in the order of the assistant clerk 
dated 16 May, 1931, is likewise void. This contention is not presented 
on the record in this appeal. I t  has been held, however, by this Court 
that a decree for the sale of land in an action to foreclose a mortgage 
or deed of trust should direct the commissioner appointed by the court 
to make the sale, to report the sale to the court, for confirmation, before 
conveying the land to the purchaser. I n  Mebane v. Hebzne, 80 N. C., 
34, referring to the judgment in that case, Smith, C. <T., says: "No 
report of the sale is required to be made to the court in order that it 
may be set aside or confirmed, and title ordered, but this is left to the 
uncontrolled discretion of the commissioner. This is entirely at  variance 
with the nature of judicial sales. The commissioner acts as agent of the 
court, and must report to i t  all his doings in execution of its order. 
The bid is but a proposition to buy, and until accepted and sanctioned 
by the court, confers no right whatever upon the purchaser. The sale 
is consummated when that sanction is given and an order for title made 
and executed. This power will not be delegated to the agent who exposes 
the property to public biddings, 2 Jones Mort., sections 1608, 1637; 
Rover on Jud. Sales, 55, 58." I n  that case a judgment, vacating the 
sale which had not been confirmed by the court was affirmed. The 
foreclosure of the deed of trust in the instant case was by a decree 
of the court, and not under the power of sale contained in the deed of 
trust. The decree was made by the court in the exercise of its equitable 
jurisdiction. This jurisdiction exists as well for the protection of the 
mortgagor as for the benefit of the mortgagee. McLarty v. Urquhart, 
153 N. C., 339, 69 S. E., 245. I t  is certainly irregular, and not in 
accordance with the practice in this State, for the court in an action to 
foreclose a mortgage or deed of trust to direct or authorize the com- 
missioner appointed by the court to sell the property conveyed by the 
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mortgage or deed of trust to report the sale to the clerk of the court, for 
confirn~ation. Whether an order of confirmation made by the clerk, 
under a provision in the judgment or decree of the court directing 
the commissioner to report the sale to the clerk for confirmation, is valid, 
is at least doubtful. I t  has been uniformly held that the clerk of the 
Superior Court has no equitable jurisdiction. ~UcCauley  v. McCauley, 
123 N.  C., 288, 30 S. E., 344. His jurisdiction is altogether statutory. 
See I n  re Wr igh t  Estate, 200 N .  C., 620, 158 S. E., 192. As the con- 
firmation of a judicial sale involves the exercise of judicial discretion, 
it would seem that only the judge has the power to confirm a sale under 
a decree of the court, and that an order confirming the sale signed by 
the clerk of the court, although authorized by the decree so to do, is 
void and without effect. 

Plaintiffs contend that there is error in the judgment in this action 
rendered at  May Term, 1931. This contention is presented by their 
appeal from the judgment. I t  has been uniformly held by this Court 
that an appeal is itself an exception to the judgment and to any other 
matter appearing on the face of the record. Casualty CO. v. Green, 
200 N.  C., 535, 157 S. E., 797; Parker Co. v. Bank,  200 N. C., 441, 
157 S. E., 419; Wallace v. Salisbury, 147 N .  C., 58, 60 S. E., 713; 
R. R. v. Stewart, 132 N .  C., 248, 43 S. E., 638; Baker v. Dawson, 
131 N .  C., 227, 42 S. E., 588; Wilson  v. Lumber Co., 131 N.  C., 163, 
42 S. E., 565; Delozier v. Bird ,  123 N .  C., 689, 31 S. E., 834; Reade v. 
Street, 122 N. C., 301, 30 S. E., 124; Clark 2'. Peebles, 120 N.  C., 
31, 26 S. E., 924. 

The judge holding the May Term, 1931, of the Superior Court of 
Wake County heard this action on plaintiffs' appeal from an order of 
the assistant clerk of said court. After the appeal mas dismissed, it was 
error for the judge to confirm the order of the clerk, and also the 
sale made by the commissioners on 5 May, 1931. Having dismissed 
the appeal, the judge was without jurisdiction to further consider the 
matter. 

The action is remanded to the Superior Court in order that plaintiffs' 
appeal may be heard by the judge, and decided on plaintiffs' exceptions 
to the order of the assistant clerk. 

Error and remanded. 
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STATE v. JAMES SMITH. 

(Filed 21 October, 1931.) 

1. Criminal Law I f-Motion t o  require  State to elect between two crimes 
charged i n  bill of indictment held properly denied. 

A motion, made before the introduction of any evidence, to require the 
State to elect between two separate counts in the bill of indictment, one 
charging burglary in the first degree and the other re.pe, is properly 
denied, the court not being able to intelligently pass upon the motion 
before knowing what the evidence would be, and the two offenses being 
of the same class, which under our statute, C. S., 4622, may be joined 
in one indictment in separate counts, i t  being within the sound discretion 
of the trial court a s  to whether he should compel an election between the 
counts and, if so, a t  what stage of the trial. 

2. Criminal Law I I-Where there is  n o  evidence of comrmission of less 
degree of crime, refusal t o  instruct thereon is  not errol:. 

The provisions of C. S., 4640, in regard to conviction of a less degree 
of the crime charged in a bill of indictment applies only where there is 
some evidence that a less degree of the crime had been committed, and 
where the State's uncontradicted evidence is to the effect that the crime of 
rape had bmeen committed and the defendant relies solelj upon a n  alibi, 
the refusal of the court to charge upon the lesser degrees of the crime or 
of an attempt is not error. 

3. Criminal Law L -Error, if any, i n  refusal to charge as t o  lesser 
degrees of burglary held harmless i n  view of conviction of rape. 

Where the bill of indictment charges the defendant with burglary in  
the first degree and rape under separate counts, and the jury renders 
a verdict of guilty as  charged, on both counts, i t  is immaterial whether 
the trial court committed error in failing to charge c.pon the lesser 
degree of the crime of burglary, the verdict of guilty of rape being 
sufiicient to support the judgment. 

APPEAL by prisoner f r o m  Cranmer, J., a t  J u n e  Term,  1931, of VANCE. 
No error .  

T h e  prisoner was  prosecuted upon a bill of indictment i n  which i t  w a s  
charged "that J a m e s  S m i t h  on 23 May,  1931, about  t h e  hour  of 9 
i n  the night  of t h e  same day, with force a n d  arms,  a t  a n d  i n  the  county 
aforesaid, the  dwelling-house of Benny  Cross and  his  wife, Estelle Cross, 
there situate, a n d  then and there actual ly occupied by  t h e  said Estelle 
Cross, unlawfully, wilfully, feloniously a n d  burglariously did break and 
enter,  with the  felonious intent,  her,  t h e  said Estel le  C1-oss, a female 
person, violently and  against her  will feloniously to  ra \ i sh  and  rape, 
and  carnal ly know;  and  then and  there i n  t h e  said dwelling-house, he, 
t h e  said J a m c s  Smi th ,  unlawfnlly, wilfully, feloniously and  burglari- 
ously d id  assault t h e  said Estelle Cross, a female perso?, i n  t h e  said 
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dwelling-house, then and there being and her, the said Estelle Cross 
unlawfully, feloniously and burglariously, by force and against her 
will, did ravish, rape an? carnally know, against the form of the 
statute in such case made and provided, and against the peace and 
dignity of the State.'' 

The jury returned for its verdict, "Guilty of burglary in the first 
degree and of rape." Thereupon the prisoner was sentenced to death 
by electrocution and from the sentence pronounced he appealed to the 
Supreme Court upon assigned error. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
fo r  the State. 

A ,  A. Bunn and J .  M. Peace for prisoner. 

ADAMS, J. The record contains seven assignments of error, only one 
of which is discussed in the prisoner's brief. The fifth, sixth, and seventh 
are formal, and the first and third, which embody exceptions to the 
court's refusal to quash the indictment and to dismiss the action, are 
clearly without merit. 

The second assignment consists of the prisoner's exception to the 
denial of his motion to require an election between the two counts in 
the bill. The ruling was correct. The motion was made before any 
evidence had been introduced, and at  this stage the judge was not 
required to restrict the trial to any special count. H e  could not then 
intelligently have restricted it because he did not know what the evi- 
dence would be. 8. v. Parrish, 104 N .  C., 679; X.  v. Davenport, 156 
N.  C., 596. Besides, as suggested in the first of these cases, the weight 
of authority has established the rule that it rests in the sound discre- 
tion of the nisi v i u s  judge to determine whether he will compel an 
election at  all, and if so, at what stage of the trial, particularly when 
the offenses charged are of the same grade and subject to identical punish- 
ment. S. v. Xwitzer, 187 N. C., 88; S.  v. Jarrett, 189 N.  C., 616. I n  
fact the principle maintained in these and other decisions of like tenor 
is crystallized in the act of 1917: "When there are several charges 
against any person for the same act or transactions, or for two or more 
acts or transactions connected together, or for two or more transactions 
of the same class of crimes or offenses which may be properly joined, 
instead of several indictments the whole may be joined in one indictment 
in separate counts." C. S., 4622. 

The fourth exception, on which the appellant chiefly insists, is ad- 
dressed to the court's failure to instruct the jury that upon the evidence 
in the case it would be permissible to convict the prisoner of "lesser 
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degrees of the major offenses charged in the bill of indictment." I f  the 
court erroneously declined to give the substance of this instruction with 
respect to  both counts, the prisoner is entitkd to a new trial. Whether 
the evidence was such as to justify the instruction is the question to 
be determined. 

The crime of burglary as defined at common law has heen divided by 
statute into two degrees. I f  committed in a dwelling-house, or in a 
room used as a sleeping apartment in any building, and, any person is 
in the actual occupation of any part of the dwelling 0;" apartment at 
the time the act is done, the crime is burglary in the first degree; but 
if committed in  a dwelling-house or sleeping apartment not actually 
occupied by any one at  the time the act is committed, or if i t  be com- 
mitted in any house within the curtilage of a dwelling-house or in any 
building not a dwelling-house, but in which is a room used as a sleeping 
apartment and not actually occupied as such at  the time the act is 
committed, it is burglary in the second degree. C. S., 4232. 

The crime of rape includes an assault with intent, punishable as 
prescribed by statute. C. S., 4205. Also, i t  is provided by statute that 
upon the trial of any indictment the person may be convicted of the 
crime charged therein or of a less degree of the same crime, or of an 
attempt to commit the crime so charged, or of an attempt to commit a 
less degree of the same crime. C. S., 4640. 

The statute last cited is applicable to prosecutions for rape and for 
burglary in the first, degree. There are no degrees in the crime of rape; 
but in proper cases the person charged in an indictment may be ac- 
quitted of the capital felony and convicted of a less degree of the same 
crime, or of an attempt to commit either the crime charged or a less 
degree of the crime charged. .The term ('proper cases" is used to indicate 
those instances in which the law and the facts would warrant a con- 
viction of the lesser offense or of an attempt to commit it. 

This Court has repeatedly disapproved the theory that the degree 
of guilt may arbitrarily be determined in the discretion of the jury 
without regard to the facts in evidence. The jury, having "no discre- 
tion against the obligation of their oath," should never award a verdict 
independently of all proof. S. v. Fleming, 107 N. C., 905. The primary 
object of a verdict is to inform the court as to how far  the facts 
established by the evidence conform to those which ,ire alleged or 
charged and put in issue. I f  neither the specific act charged nor a lesser 
degree thereof nor an attempt to commit either of them is supported 
by proof, neither the principal nor the subordinate act can properly be 
made the basis of an affirmative verdict. I n  8. v. Johndon, 119 N. C., 
883, the prisoner requested an instruction "that when the crime charged 
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in the bill of indictment is burglary in the first degree the jury may 
render a verdict in the second degree if they deem it proper to do so." 
The prayer was denied and on appeal the Court said: "Shields, a witness 
for the State, testified that at  the time of the burglary he and his wife 
and daughter mere occupying rooms in the house; that he was sleeping 
in a room on the first floor and his wife and daughter were sleeping in 
a room upstairs. Upon this testimony, if the jury believed it, the 
defendant was guilty of burglary in the first degree. There mas no proof 
tending to show that the burglary might have been committed under 
circumstances which would make it burglary in the second degree under 
the statute. If his Honor had charged as he was requested it would 
have been error." So, likewise, in 8. v. Allen, 186 N .  C., 302. A verdict 
for a lesser degree of the crime charged is logically permissible only 
when "there is evidence tending to support a milder verdict," although 
there are decisions to the effect that if without such supporting evidence 
a verdict is returned for the lesser offense it will not be disturbed because 
it is favorable to the prisoner. S. v. Ratclif, 119 9. C., 9 ;  8. v. Allen, 

All the evidence for the State tends to show that the prisoner com- 
mitted the crime of rape as charged in the indictment. I t  is utterly 
inconsistent with any related offense of which there might have been a 
conviction on the second count. The evidence supporting the assault 
supports also the capital felony; for the assault can be severed from the 
graver crime and treated as a minor offense only by an analysis of the 
evidence which is unreasonable and unwarranted. 

There is no evidence in contradiction of the prosecutrix except that 
of an alibi. According to her testimony, which contains a full recital 
of the crime, the prisoner was guilty of rape; according to his own 
evidence he was guilty of no offense. There is  no aspect of the case 
that would justify a verdict merely of a simple assault or an assault 
with intent, and refusal to instruct the jury in  reference to the lesser 
offense did not constitute reversible error. S. v. White, 138 N. C., 
704; S.  v. Kendull, 143 N.  C., 659. 

This familiar principle has often been applied-particularly to cases 
of homicide in which i t  was held that the prisoner was guilty of murder 
in the first degree or not guilty. S. v. Rose, 129 N.  C., 575 ; S. v. Dixon, 
131 N. C., 808; S. v. Spivey, 151 N. C., 676; 8. v. Walker, 170 N.  C., 
716; 8 .  v. Wiggins, 171 hr. C., 813; S. v. Wiseman, 178 N. C., 784. 

The two counts in the indictment charge the prisoner with burglary 
in  the first degree and rape. Each crime is a capital felony, and on 
each count the prisoner was convicted. I f  there is any phase of the 
evidence relating to the charge of burglary in which the jury would 
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have been justified in returning a verdict for a lesser offense there is 
none with respect to the charge of rape. Where a general verdict of 
conviction is rendered on an indictment containing severd counts judg- 
ment may be pronounced on each; a fortiori may it be pronounced where 
there is a separate verdict on each count. S. v. Hil l s ,  1811 N. C., 530. 

We must not be understood to intimate that there is any merit in the 
prisoner's position in reference to the count for burglary, but if there 
is, the verdict returned on the count for rape justifies and sustains the 
judgment of the court. We find 

No error. 

ALEX BARHAM v. J. E. SAWYER, CITY CLEIZK. 

(Filed 21 October, 1931.) 

Elections J a: Mandamus A &Plaintiff failed to show clear legal right 
for certification of recall petition and mandamus was properly denied. 

Mandamus is only available to enforce a clear legal right, and where 
the writ is sought to compel a city clerk to certify to the sufficiency of a 
petition for the recall of an elected officer of the city under the provisions 
of the city charter, and it appears that the original petition, after the 
elimination of duplicates, contained five less names than the number re- 
quired for the recall, and the record fails to show t h . ~ t  an amended 
petition thereafter filed, purporting to contain the names of fiftyeight 
additional electors, was ever acted upon by the clerk or that it did 
contain the names of as many as five additional qualified electors, the 
plaintiff has failed to show a clear legal right and the writ of mandamus 
is properly denied, and the question of whether the clerk had the authority 
to remove the names of electors from the petition upon their written 
application is not presented for decision. 

APPEAL by plaintiff from Harris, J., at Chambers, Raleigh, X. C., 
30 July, 1931. From WAKE. 

Application for a writ of mandamus to compel the clerk of the city 
of Raleigh to certify to the sufficiency of a petition for the recall of 
Carl L. Williamson, commissioner of public safety of said city. 

I t  is alleged that on 1 July, 1931, a recall petition was duly filed 
with the defendant as required by Article XI  of the city charter, the 
pertinent part of which is as follows: 

"Within ten days from the date of filing such petition the city clerk 
shall examine and from the voters' register ascertain whether or not - 
said petition is signed by the requisite number of qualified electors, and 
he shall attach to said petition his certificate, showing the result of such 
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examination. I f ,  by the  clerk's certificate the petition is shown to be 
insufficient, it may be amended within ten days from the date of said 
certificate. The clerk shall, within ten days after such amendment, make 
like examination of the amended petition, and if his certificate shall 
show the same to be insufficient, i t  shall be returned to the person filing 
the same; without prejudice, however, to the filing of a new petition 
to the same effect. I f  the petition shall be deemed to be sufficient, the 
clerk shall submit the same to the  board of commissioners without 
delay." 

The clerk returned said petition 10 July, 1931, with accompanying 
certificate as follows : 

"I, J. E. Sawyer, city clerk, in and for the city of Raleigh, county 
and State aforesaid, do hereby certify that there was filed in my office 
on 1 July, 1931, thirty-one petitions, duly sworn to and attested, each 
petition being headed as follows: 

'Petition for the recall of Carl L. Williamson, commissioner of 
public safety of the city of Raleigh.' 

I further certify that, as required by Article XI of the city charter, 
I have examined and checked the names on said petitions with the 
registration books for the several precincts on file in my office, and that  
I have withdrawn from said petitions, by authority of a ruling from 
the Attorney-General of the State of Korth Carolina, certain names 
from said petitions, after written application was received for such 
withdrawals. 

I further certify that the results of such examination, checking and 
withdrawal, a re  as follows : 

Number of qualified electors necessary to complete petition 901 
. . . . . . . . . .  Number of names on original petitions 926 

. . . . . . . . . . . . .  Number withdrawn by application 238 
Number eliminated (duplicates, etc.).. . . . . . . .  30 268 

-- 
Number of qualified names remaining on list 658 
Number deficient .......................................... 243 

All withdrawn names were qualified electors. 

I further certify that I have this day returned petition to the  peti- 
tioners for the purpose of filing an  amended or a new petition, as 
authorized by said Article X I  of the city charter. 

I n  witness whereof, I have hereunto set my hand and affixed the 
corporate seal of the city of Raleigh, this 10 July, A.D., 1931. 

(Corporate seal.) J. E. Sawyer, city clerk." 



,500 I N  T H E  S U P R E M E  COURT. [201 

Thereafter, on 20 July, 1931, the petition was refiled with the de- 
fendant, together with an  additional petition purporting to contain the 
names of 58 additional qualified electors of the city of Raleigh. 

The record is silent as to what action, if any, was taken by the clerk 
upon this amended or new petition. Summons in  this action was issued 
the same day, 20 July, 1931. 

From an order denying the writ, plaintiff appeals, assigning error. 

J .  S. Grifin for plaintiff. 
Clem B. Holding and Robert iV. Simms for defendant. 

STACY, C. J. I t  is the contention of the plaintiff that the signers of 
the original recall petition are not permitted by law to withdraw their 
names therefrom and that the defendant was and is without authority 
to remove from said petition the name of any qualified elector. Non 
cowtat the original petition was signed by only 896 qualified electors- 
admittedly 5 less than the required number, and there is nothing on 
the record to show that this deficiency was met by the supplemental 
petition purporting to contain 58 additional names. I t  may or may not 
have been signed by as many as 5 qualified electors. 60 far  as the 
record discloses, no action was ever taken upon this amended or supple- 
mental petition. For  this reason, if for no other, the writ of mandamus, 
which is only available to enforce a clear legal right, was properly 
denied. Hayes v. Benton, 193 N .  C., 379, 137 S. E., 169; Umstead v. 
Board of Elections, 192 N.  C., 139, 134 S. E., 409; Person v. Doughton, 
186 N.  C., 723, 120 S. E., 481. 

Affirmed. 

SILLIC SAWYER V. JOHN S. WESKETT, EXECUTOB OF ESTATE OF W. H. 
MISKELL, DECEBSED. 

(Filed 21 October, 1931.) 

1. Appeal and Error J +'Where eamo evidence is elicited from others, 
error in admission of privileged testimony of physician is not r e  
versible. 

Although it is error for the trial court to require a physician to disclose 
confidential information acquired in the course of treating :I patient with- 
out a finding that the testimony was necessary to a proper administration 
of justice, C. S., 1798, where there is no such finding of record, but other 
witnesses have testified to the identical information elicited from the 
physician, the admission of his testimony cannot be held for reversible 
error. 
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2. Executors and Administrators D a-Testimony of value of decedent's 
estate is incompetent in action for services rendered decedent. 

In an action to recover for services rendered a decedent upon a quantum 
meruit, testimony as to the reputed wealth of the decedent is incompetent, 
the question at issue being the value of the services rendered and not the 
value of the estate of the decedent. 

CIVIL ACTION, before Frizzelle, J., at May Term, 1931, of PAMLICO. 
The evidence tended to show that W. H. Miskell, an old man, broken 

with the infirmities of age and the ravages of an incurable disease, went 
to the home of the plaintiff to be cared for, on or about 17 September, 
1928. H e  died on 4 December, 1928. The plaintiff instituted this action 
against the executor of the estate of the deceased, claiming compensa- 
tion for nursing and caring for the deceased for a period of eighty days. 
The defendant entered a general denial and pleaded the statute of 
limitations. Issues were submitted to the jury and answered in favor 
of plaintiff, and the verdict awarded $700 to cover services rendered by 
the plaintiff to the deceased. 

From judgment upon the verdict the defendant appealed. 

Julius G. Dees and Ward & Ward for plaintiff. 
2. V .  Rawls for defendant. 

BROGDEN, J. TWO questions of law are presented by the record: 
1. Under what circumstances may a physician be compelled by a trial 

judge to disclose confidential information respecting the physical condi- 
tion of his patient? 

2. I n  a suit for compensation for services rendered a deceased, is it 
permissible to offer evidence as to the financial condition of the deceased ? 

The first question of law arises upon the testimony of a physician 
who treated the deceased in his last illness, in response to inquiries 
respecting the physical condition of his patient. The physician declined 
to disclose confidential information which he had acquired during the 
course of treatment, stating that he had been taught that physicians 
were not permitted to divulge such information unless ordered to do so 
by the court. The court thereupon directed the physician to answer 
and the ruling was complied with. C. S., 1798, prescribes the privilege 
protecting physicians in disclosing confidential information acquired 
in the course of employment in  treating a patient. This statute was 
construed in Im. Co. v. Boddie, 194 N. C., 199, 139 S. E., 228, and in 
8. v. Newsome, 195 N.  C., 552, 143 S. E., 187. The opinion in the 
Newsome case, supra, declares : "If the statements were privileged under 
this statute, then in the absence of a finding by the presiding judge, 
duly entered upon the record, that the testimony was necessary to a 
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proper administration of justice, it was incompetent, and upon defend- 
ant's objection should have been excluded." I n  the case at bar no finding 
was spread upon the record. However, it appears that other witnesses 
testified to the physical condition of the deceased, which testimony 
disclosed the identical information sought to be elicited from the physi- 
cian. Hence, the ruling of the trial judge with respect to the testimony 
of the physician cannot be held for error. 

The second question of law grows out of the following testimony 
elicited in behalf of plaintiff: Q. "Mr. Miskell was a man of some wealth, 
was he not?" A. "Yes sir." There was objection to the question and 
answer and motion that the answer be stricken out. The objection was 
overruled and the witness continued: "He was a man of some wealth. 
I don't know how much. H e  had some money. All 'C saw or the 
principal asset of his estate consists of two old buildings 01-1 Main Street 
that are about to fall down. I don't know that all of his property will 
not rent for enough to pay taxes." 

I t  has been generally held in this State that evidence of the reputed 
wealth of a defendant is incompetent except in cases warranting the 
award of punitive damages. Tucker v. Winders, 130 3. C., 147, 41 
S. E., 8 ;  Arthur v. Henry, 157 N. C., 393, 73 S. E., 206; Edwards v. 
Finance Co., 196 N.  C., 462, 146 S. E., 89. The theory upon which 
such evidence is excluded is manifestly built upon the fact that the value 
of a given service does not depend upon the ability of the party charged 
to make payment. The question at  issue is the value of seirvices and not 
the size of the estate of the person receiving the service~j. Hence, the 
admission of such evidence constitutes error. 

New trial. 

NAN LEE McKERLEY v. COMMERCIAL CASUALTY INSURANCE 
COMPANY. 

(Filed 21 October, 1931.) 

1. Trial F a-Where there is insumcient evidence to support issue ten- 
dered by defendant the refusal to submit the issue is not error. 

A plea in bar to the right of plaintiff to recover in his action must be 
supported by evidence sufficient in law for an affirmative finding by the 
jury or the question will not be submitted for its determination. 

2. Insurance R a-In this case held: whether death resulted from acci- 
dent within terms of policy was determined by the ve~~dict. 

I n  an action to recover upon an accident insurance po1:icy the defense 
of the insurer that the death of the insured was not caused from the 
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effect of bodily injury sustained solely through external, violent or 
accidental means, as the policy provided, is answered against the in- 
surer by the verdict of the jury under the facts of this case. 

3. Insurance J d-Held: insurer waived right t~ maintain that notice and 
proof of loss had not been given as required by policy. 

I n  this action upon a policy of accident insurance, Held: the right of the 
insurer to maintain the position that the beneficiary had not conformed 
to the provisions of the policy as to the time of bringing action and 
notice and proof of loss was waived by an agreement upon the trial that 
the court give judgment against it in a certain amount if the jury an- 
swered the issue fixing it with liability in the affirmative. 

APPEAL by defendant from N i d y e t t e ,  J., at May Term, 1931, of NEW 
HANOVER. 

Civil action by beneficiary to recover on a policy of health and acci- 
dent insurance issued to George M. McKerley 1 November, 1929. The 
assured died 27 November, 1929. This action was instituted 10 No- 
vember, 1930. 

Notwithstanding plaintiff's possession of the policy and receipt for 
first premium, it was the contention of the defendant that the delivery 
of the policy was upon condition and that the policy had never become 
operative, the premium not having been paid. 

The court declined to submit an issue upon this plea. Exception. 
I t  was further contended by the defendant that the death of the 

assured was not caused from the effects of bodily injury sustained solely 
through external, violent and accidental means as insured against in  
the policy. 

The jury returned the following verdict : 
"Was the death of George hl. McKerley caused from the effects of 

bodily injury sustained solely through external, violent and accidental 
means during the time the said policy was in force? Answer: Yes." 

A third position taken by the defendant is, that compliance with the 
following provision of the policy has not been shown: 

"No action at  law or in equity shall be brought to recover on this 
policy prior to the expiration of sixty days after proof of loss has been 
filed in accordance with the requirements of this policy, nor shall such 
action be brought at  all unless brought within two years from the 
expiration of the time within which proof of loss is required by the 
policy." 

Judgment on the verdict, from which the defendant appeals, assigning 
errors. 

B r y a n  & Campbell for plaintiff .  
B u r n e y  & illcClel7and for defendant.  
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TRUST Co. u. WHITEHURST. 

STACY, C. J., after stating the case: The plea of the defendant that 
the policy in suit was delivered conditionally and has never become 
operative is not supported by the evidence. ~ r j e r  v. Ins. Co., 132 N. C., 
542, 44 S. E., 28; Kendriclc v. Ins. Co., 124 N. C., 315, 32 S. E., 728; 
Rayburn v. Casualty Co., 138 N. C., 379, 50 S. E., 762. When the 
evidence is not sufficient to warrant an affirmative finding on a plea in 
bar, the court is not required to submit the question to the jury. Fnlkner 
v. Pilcher Co., 137 N. C., 449, 49 S. E., 945. 

The second contention of the defendant that the death of the assured 
was not caused from the effects of bodily injury sustained solely through 
external, violent and accidental means, as insured against in the policy, - .  

is answered by the verdict. 
The third position taken by the defendant that proof of loss and suit 

after sixty days from such filing and within two years, a!g provided by 
the policy, has not been shown, is not available to the defendant on the 
present record, for at the close of the evidence, the amount of recovery, 
if any, was agreed upon, and further, "if the jury shall answer the 
first issue yes, then the court may find the amount as herein stated, 
and enter Judgment accordingly." -Furthermore, plaintiff testified that 
she offered to reimburse defendant's agent for the amount of the prem- 
ium after her husband's death, "because when I went tcl him to s i m  " 
the papers to get the insurance papers started he told me he had paid 
the insurance himself, and I said I will pay it to you." This is some 
evidence that proof of loss was signed in the presence of defendant's 
agent. But the point seems not to have been mooted in  the court below. 
The verdict and judgment will be upheld. 

No error. 

STATE PLANTERS BANK AND TRUST COMPANY V. R. E. WHITE- 
HURST AND EDNA E. WHITEHURST. 

(Filed 21 October, 1931.) 

Appeal and Error A d-Appeal in this case is dismissed as premature. 
Where one claiming as a holder in due course of a negotiable instru- 

ment by endorsement before maturity from the payee brings action on 
the note against the payer who claims that the plaintiff was not a holder 
in due course, and that he had made payment on the note to the payee 
which had not been credited, H e l d :  an appeal will not lie from an order 
of the court before trial making the payee a party, it appearing that no 
harm had come to the plaintiff, and the appeal so taken will be dismissed 
as premature. 
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APPEAL by plaintiff from Devin, J., at January-February Term, 
1931, of CRAVEN. 

Civil action to recover on a 30-day, negotiable, promissory note for 
$2,785, alleged to have been executed by R. E. Whitehurst to the First 
National Bank of New Bern, endorsed by Edna E .  Whitehurst, duly 
transferred and endorsed to the plaintiff for a valuable consideration, 
before maturity and without notice of any defect or equity, constituting 
the plaintiff a holder thereof in due course. 

The defendants answered, alleging that before the note was due a pay- 
ment of $2,385 was made thereon to the First National Bank of New 
Bern; that plaintiff was not a holder in due course, and asked that the 
receiver of the payee bank be made a party to this action, to the end 
that they might have judgment over in case the plaintiff be awarded 
judgment on the note in suit. 

From an order directing that the receiver of the First National Bank 
of New Bern be made a party, the plaintiff appeals. 

W .  H. Lee for plaintiff. 
W .  B. R. Guiolt for defendants. 

STACY, C. J. As no harm has come to the plaintiff from the order 
directing that the receiver of the payee bank be made a party, and none 
is apparent on the record, the appeal must be dismissed as premature. 
Etchison v .  McGuire, 147 N.  C., 388, 61 S. E., 196; Joyner v .  Fiber Co., 
178 N.  C., 634, 101 S. E., 373; Barbee v .  Cannady, 191 N .  C., 529, 132 
S. E., 572. 

The case of Bank v. Angelo, 193 N. C., 576, 137 S. E., 705, is not 
unlike the present one in the steps thus far taken. 

Appeal dismissed. 

J. C. VAN KEMPEN, RECEIVER OF ESTATE OF H. H. BLIJDENSTEIN, v. J. E. 
LATHAM, TBUSTEE OF E. B. HACKBURN AND J. E. LATHAM, EXECUTOB 
OF ESTATE OF E. B. HACKBURN, DECEASED. 

(Filed 21 October, 1931.) 

1. Aliens A *Receiver appointed by court of friendly foreign nation 
may maintain action in courts of this State under comity. 

A receiver appointed by a foreign nation for the estate of a friendly 
alien may be permitted by our courts to sue herein under the spirit of 
comity when there is nothing inv'olved in the action that may be construed 
as against our public policy or the rights of our citizens, although a re- 
ceiver appointed in a foreign jurisdiction has no extra territorial right to 
maintain an action in the courts of this State. 
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2. Same-Permiss ion  to s u e  is not  necessary i n  order  fo r  receiver of 
friendly al ien t o  sue in courts of this 'State. 

Where the foreign receiver of a friendly alien has had .turned over to 
him or in his possession under a n  order of court negotiable notes, prop- 
erly endorsed, he may sue thereon in the spirit of comity in the courts 
of our State without special permission from our court therefor. 

3. Limitation of Actions B g-Held: action by receiver of friendly alien 
was not  barred, action b d n g  brought  within year from voluntary non- 
suit. 

Where a foreign receiver, under the mistake that  special permission 
was necessary for him to sue in the courts of our State, has taken a 
voluntary nonsuit, and obtains permission to sue in our courts, and  bring^ 
the identical action again within one year from the nonsuit, the permission 
obtained to sue will be regarded a s  surplusage, and if the former action 
has not been barred by a statute of limitations applicable (441(1), the 
second action is in time if brought within one year from the time of the 
voluntary nonsuit, C. S., 415, Battle v. Davis, 66 N. C., 256, cited and dis- 
tinguished, in the present case the receiver bringing action on negotiable 
notes properly endorsed and in his possession by order of' the Supreme 
Court of the District of Columbia. 

4. b e - - W h e r e  voluntary nonsuit is  taken and  second ac:tion brought 
within a year  t h e  second action is regarded ns continuation of first 
action. 

Where a plaintiff elects to  abandon his action for any cause, except 
the ruling of the court against him, i t  is a voluntary nonsuit and he may 
commence another action within one year, and i t  will be' considered 
a continuation of the first action, and will not be held barred by a statute 
of limitations if the first action nonsuited was not so tlarred. C. S., 
415. 

5. Receivers F a - Receiver may b i lng  action i n  own name without 
first obtaining permission of court  t o  sue. 

Distinctions between actions a t  law and suits in  equity are  not regarded 
under our practice, and a receiver may bring action to realize upon 
the assets entrusted to him in his own name without special permission 
of court, under the presumption that  he is invested with full power to 
maintain the action in his own name. 

APPEAL by detenaarlt  f r o m  ~ e v i n ,  J., a n d  a jury, a t  M a y  Term,  1931, 
of CRAVEN. KO error .  

T h e  issues submitted t o  t h e  j u r y  and  their  answers thereto, mere as  
follows : 

"1. IS t h e  defendant, J. E. Latham,  a s  trustee and  executor of E. R. 
Hackburn,  indebted t o  t h e  plaintiff, a n d  if so, in what  a m o u n t ?  Answer : 

-I 
$30,000, a n d  interest.  

2. I s  t h e  plaintiff's cause of action barred by  t h e  statuke of l imita-  
tions ? Answer : No." 
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The  court below charged the  jury as follows: " ( I n  this action brought 
by J. C. Van Kempen, receiver, against J. E. Latham, as trustee and 
executor, the plaintiff having offered evidence tending to show the execu- 
tion of two notes sued on, the evidence tending to show their execution 
by the defendant's testator and trustor, E. B. Hackburn, and evidence 
tending to show the  endorsement and transfer of the same to the plain- 
tiff; and, also, evidence as to  the authority and right of the plaintiff to 
maintain this action; and the evidence in  support of the plaintiff's 
action being uncontradicted resolves itself into a matter about which 
I will give you the following instructions.) T o  the foregoing portion of 
the charge in  parentheses defendant excepted. The  first issue: 'Is the 
defendant, J. E. Latham, as trustee and executor of E. B. Hackburn, 
indebted to  the  plaintiff, and, if so, i n  what amount?  (The court 
charges you, if you find by the greater weight of the evidence the facts 
to be as  testified by the witnesses, and as shown by the evidence in  the 
case, to  answer that  issue the sum of the said two notes, to  wit, $30,000 
and interest.) To the foregoing portion of charge in  parentheses de- 
fendant excepted. Second issue: ' Is  the plaintiff's cause of action barred 
by the statute of limitations?' (The  court charges you, if you find by 
the greater weight of the evidence the facts to  be as testified to by the 
witnesses and as shown by all the evidence in  the  case, to answer that  
issue, No.) T o  the foregoing portion of charge in  parentheses defendant 
excepted. (Tha t  being the view of the law the  court takes upon this 
testimony in  the present situation. Therefore, gentlemen, if you find 
by the greater weight of the evidence the facts to be as testified by the 
witnesses, and as s h o ~ i a  by the evidence, you will answer the issue 
$30,000, and interest. I f  you find those are the facts under the instruc- 
tions of the court.) T o  the foregoing portion of charge in parentheses 
defendant excepted. ( I f  you wish me to write those figures for you I 
mill do so. You having so found I will write your answer to the first 
issue $30,000, and interest.) T o  the foregoing portion of charge in 
parentheses defendant excepted. (And the second issue, if you find by the 
greater weight of the evidence the facts to be as testified you will 
answer the second issue, Xo. I f  you find those are the facts and wish 
me to write that  for you I will do so. You having so found I will write 
a t  your request as  answered that  issue, No.) T o  the foregoing portion 
of charge in parentheses defendant excepted. So say you all, gentlemen." 

Upon the verdict the court below rendered judgment. Defendant 
made numerous exceptions and assignments of error, including the ex- 
ceptions to the charge of the court below as above set forth, and appealed 
to the Supreme Court. The  material exceptions and assignments of 
error mill be considered in the opinion. 
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Frank C. Lee, Cfeorgs T .  Willis and Abermthy & Abermthy for 
plaintiff. 

Moore & Dunn for defendant. 

CLARKSON, J. This action was before this Court on appeal by plain- 
tiff from a demurrer filed by defendant and sustained by the court 
below. This Court reversed the court below and held that the demurrer 
should have been overruled. Van Kempen v. Latham, 195 N.  C., 389. 
I n  that case, at  p. 394, is the following: "Ordinarily a receiver cannot 
maintain an action in another jurisdiction. As a rule, they have no 
extra territorial jurisdiction. But the weight of authority is to the 
effect that the privilege may be granted as a courtesy, nor as an obliga- 
tion-by way of comity-and then only when it will not work a detriment 
to the citizen of the state in which the jurisdiction is sought. I n  the 
progress of the age, the rapid transit and quick means of the inter- 
communication have brought the states of the union and the nations 
of the earth in closer alliance than ever before. Commerce is extended 
to every part of the globe-commercial paper travels with commerce. 
The present action is based on negotiable notes admittad by the de- 
murrer to be due and unpaid and executed by defendant's testator. The 
demurrer is founded solely on the ground that a receiver. appointed in 
a court of a foreign nation should not be allowed to sue ir  this jurisdic- 
tion, although the receiver alleges ownership of the notes due and owing, 
permission granted to sue, order in the foreign court giving authority 
and direction to bring this suit, and on trial would have io produce the 
notes in this jurisdiction. We must be friendly with other states and 
nations if we want other states and nations to be friendly with us. On 
the facts and circumstances of this case, we think the complaint states 
a cause of action." Textwriters and decisions are cited by this Court 
in that opinion, to sustain the position in overruling the demurrer. 

On this appeal i t  seems as if there is a repetition of the position here- 
tofore taken by defendant, that a foreign receiver could ro t  sue in this 
jurisdiction. For  example, in defendant's brief me find cited to sustain 
his contentions, the Federal case of Moore v. Mitchell, 981 U .  S., 18. 
I n  that case, we find the following, at  p. 24: ('He is the mere arm of the 
state for the collection of taxes for some of its subdivisions and has no 
better standing to bring suits in courts outside Indiana t h m  have execu- 
tors, administrators, or chancery receivers without title, appointed under 
the laws and by the courts of that state. I t  is well understood that they 
are without authority, in their official capacity, to sue as of right in the 
Federal courts in other states." 65 A. L. R., 1354, see anno. 
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"In Converse v. Hamilton (1911), 224 U. S., 243, 56 L. Ed., 749; 
Am. Cases, 1913D, 1292), the Supreme Court of the United States 
has reviewed Booth v. Clark, and a receiver of a Minnesota corporation 
was allowed to sue in  the courts of another state to recover the double 
liability imposed by the laws of Minnesota, the Court saying: 'While an 
ordinary chancery receiver cannot exercise his powers in jurisdictions 
other than that of the court appointing him, except by comity, one 
who is a qwwli-assignee and invested with the rights of his cestui que 
t m t e n t  may sue in other jurisdictions, and his right to do so is pro- 
tected by the full faith and credit clause of the FederaI Constitution." 
1 Clark on Receivers, 2d ed., chap, 19, see. 591(f), at  p. 811. 

I t  will be noted that defendant cites and discusses the jurisdiction of 
the United States courts, and relies on the Moore cme, Suva ,  which is a 
suit involving a revenue law of another state. Our former decision in 
this case was based upon comity between foreign nations and different 
states of the Union. Conceding that the United States courts do not 
allow or permit a receiver in another jurisdiction, as a matter of comity, 
to sue for a debt, yet the Federal Court has no control over the state 
courts in a matter of this kind. The decisions are merely persuasive. 
Van Kempen v. Latham, 195 N. C., at p. 393; 23 R. C. L., part see. 
151-2, at  p. 142-3. 

The whole matter is well stated in Tardy's Smith on Receivers, Vol. 
2, p. 1924: "The general principles involved in the question of the 
extent of the right of a receiver to sue or assert rights in  respect to 
the receivership property outside of the jurisdiction of his appointment 
have been a source of controversy for many years. . . . (p. 1925) 
The international effect to be given to transfers of property by operation 
of law through the instrumentality of assignees and receivers, and the 
extra-territorial operation of the titIe of such officers as established in 
England, and other foreign countries, is based upon the broad and 
constantly growing system of international comity, and recognition of 
the fact that on account of the quickness of transportation of every 
character, freedom of business relations and easy transference of prop- 
erty rights should be fostered both among states and nations. Following 
the line of decisions of the earlier English courts upon the subject the 
courts in the Smerican colonies prior to the Revolution, and many of 
the state and United States courts since that period, established the 
doctrine that an assignee or receiver's title to personal property ex- 
tended only to such property of the debtor as had a situs within the 
state of the assignee or receiver's appointment, and that beyond the 
state line he had no title or right of possession, or at  least such as the 
court would enforce. As a corollary of this doctrine it was held that a 
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foreign receiver could not sue or defend and had no standng in a court 
of foreign jurisdiction. While some of the features of the earlier doc- 
trine are still recognized and enforced in some of the American courts 
upon the principle of stare decisis, yet the modern doctrine as to the 
receiver's rights to sue in a foreign jurisdiction, and reduccb to possession 
the assets of his principal, or recover his choses in action is well estab- 
lished by the great weight of authority as well as by reason, though 
there are still some limitations that will be noticed herelfter. Courts 
of this country have recognized the justice and cogent reasoning of the 
modern English courts and jurists and have sought to break away from 
the doctrine of the Court in Booth v. Clark (17 How., 322, 58 U. S., 
15 L. Ed., 164), which, though not the earliest, yet has heen regarded 
as the leading case upon the subject, sbmetimes by compelling the 
debtor to make a formal transfer of his property to the receiver and thus 
vesting in him the absolute legal title by act of the parties which is 
recognized and enforced in all jurisdictions. Sometimes the same end 
has been accomplished by the establishment of a species of interstate 
comity, by which the judgment, and decrees of other states, and the 
rights and powers of receivers thereunder have been g h e n  an extra- 
territorial virtue and force, and the right of the receiver to sue and 
enforce his property rights in a foreign jurisdiction recognized and 
respected." 

lIinor, Conflict of Laws (1901), part see. 118, p. 266: "A receiver, 
strictly speaking, has no more right to sue in a foreign ste te than to do 
any other act. But if a suit instituted by a foreign receiver will not 
work a detriment or an injustice to the citizens of the forum, he will 
generally, upon principles of comity, be permitted to lppeal to its 
courts." 

Goodrich on Conflict of Laws (1927)' p. 442-3: "There is a con- 
siderable body of authority, however, which allows suit to be brought 
locally by a foreign receiver, even though he is not a statu;ory successor 
or quasi-assignee as described above. Allowing him to sue is frequently 
called an instance of comity." 

"The appointment of a receiver in a court of another s1,ate will have 
no extra-territorial effect, and he can have no recogniticn in another 
state, except by comity. Where a receiver was appointed for a foreign 
corporation in a court of the state where i t  was created, he may be 
allomed to become a party to litigation in this State by comity, and 
not as a right, and this will not be allowed where it would injuriously 
affect the rights of citizens of this State. But, when such receiver is 
allowed to come in and sue, his authority should be shown by a duly 
certified copy of his appointment; and it is said to be a better rule 
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to have a receiver appointed regularly in the courts here." S. C. Prac. 
& Proc. (McIntosh), see. 898, p. 1014. 

I n  Berger v. Stevens, 197 N.  C., at p. 235-6: "The major contest of 
defendants is founded on the allegation in the complaint that the plain- 
tiff is a nonresident alien and is living in Nice, in the Republic of 
France. The question arises: can a nonresident alien sue in the courts 
of this State? We think a resident of any friendly nation can sue. I n  
1796 the question arose in this jurisdiction and an English subject was 
allowed to sue. I n  a Per Curium opinion, in Executors of Cruden v.  
Neale, 2 N.  C., at p. 344, the follo~\%g observations are made: '311 
persons in general, as well foreigners as citizens, may come into this 
Court to recover rights withheld, and to obtain satisfaction for injuries 
done, unless where they are subject to some disability the law imposes. 
Foreigners are in general entitled to sue, unless a mar exists between our 
country and theirs. . . . I t  is incompatible with a state of national 
friendship, and is a cause of war, if the citizens of another country are 
not allowed to sue for and obtain redress of wrongs in our courts.'" 

We reiterate the position laid dov-n in the former opinion in this case 
and cite additional authorities, as the defendant again so earnestly 
argued against the position taken by this Court in the Van Kempen 
case, supra. We are mindful of the Rule 44 and decisions thereunder 
that there cannot be a rehearing by means of a second appeal. 200 
N. C., p. 539-40. 

The sole material question on this appeal is whether the three-year 
statute, C. S., 441(1), is applicable, which defendant sets up in thc 
answer? We think not. 

The notes, the subject of this controversy, mere dated New Orleans, 
La., 6 August, 1919, (1) $5,000, due 3 August, 1921; (2) $25,000, 
due 5 August, 1922, signed by E. W. Rosenthal and E. B. Hackburn. 
They are negotiable notes. 

On 11 December, 1923, J. C. Van Kempen, receiver of the estate of 
H. H. Blijdenstein, brought an action against defendant, J. E. Latham, 
trustee for E. B. Hackburn, deceased, on these two negotiable notes. 
Summons was served on defendant 12 December, 1923, and complaint 
duly filed. The action was on the two notes above set forth. "Where- 
fore, the plaintiff prays judgment against the defendant, J. E. Latham 
as trustee, of E .  B. Hackburn, deceased, and J. E .  Latham, executor of 
the estate of E. B. Hackburn for the sum of $30,000, with interest on 
the said $30,000 from 5 August, 1919; at 4 per cent; for the cost of 
this action, and for such other and further relief as the plaintiff may be 
entitled to.'' 
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11 judgment of voluntary nonsuit at May Term, 1926, was entered. 
On 13 April, 1927 (service 16 April, 1927), within a year after the 
nonsuit, this action was instituted and complaint filed for the recovery 
on said two notes of $30,000, and interest. "When the plaintiff elects 
to abandon his action for any cause, except the ruling of the court 
against him, i t  is a voluntary nonsuit, and he may commence another 
action, but he has no right of appeal." N. C. Prac. & Proc., supra, 
see. 627, p. 700; C. S., 415; ilferrick v. Bedford, 141 N. C., 504; Midkiff 
v. Ins. Co., 198 N. C., 568; Davis v. R. R., 200 N. C., 345. The record 
discloses after a voluntary nonsuit a petition filed by plaintiff setting 
forth in detail the history of the two notes mentioned above, headed 
"Petition of J. C. Van Kempen, receiver of estate of H. H. Blijdenstein 
to sue in Superior Court of Craven County." 

On 13 October, 1926, Judge iV. A. Sinclair, presiding in the Superior 
Court of Craven County, found the following facts: "It appearing to 
the undersigned judge of the Superior Court riding the courts of the 
Fifth Judicial District, and the court finding as a fact that on 10 
December, 1923, there was duly instituted in the Superior Court of 
Craven County the suit entitled J. C. Van Kempen, receiver of the 
estate of H. H. Blijdenstein v. J. E. Latham, trustee of E .  B. Hack- 
burn and J; E. Latham, executor of estate of E. B. Hackburn, deceased, 
defendants, and the court further finding that a voluntary judgment 
of nonsuit was, entered in the said action, and the court further finding 
as a fact that this petition to sue by the plaintiff against the same 
defendants was made within one year from the entering of judgment 
of nonsuit in said original action, and it further appearing to the court 
that a cause of action exists in  favor of J. C. Van Kempen, receiver 
of the estate of H. H. Blijdenstein v. J. E .  .Latham, trustee of E. B. 
Hackburn and J. E. Latham, executor of estate of E. 13. Hackburn, 
deceased." An order was made allowing and permitting plaintiff to 
bring this present action. 

The final decree in the Supreme Court of the District of Columbia, 
filed 19 April, 1921, contained the following: "It appearing unto this 
Court that the plaintiff, J. C. Van Kempen, is the receiver of the estate 
of H.  H. Blijdenstein, duly appointed and acting pursuani; to the order 
of the District Court of Amsterdam, the Netherlands; . . That 
there is now held by the Alien Property Custodian the following money 
and other property: . . . Note made by Edward W. Bosenthal and 
E. B. Hackburn jointly for $5,000, due 5 August, 1921. Note made by 
Edward W. Rosenthal and E. B. Hackburn jointly for $!35,000, due 5 
August, 1922. I t  is therefore, adjudged, ordered and decreed that 
Thomas W. Miller, as Alien Property Custodian, do forthwith convey, 
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transfer, assign, deliver and/or pay to J. C. Van Eempen, receiver of 
the estate of H. H. Blijdenstein, the money and other propekty hereto- 
fore specified as held by him as Alien Property Custodian." 

These notes were negotiable and mere duly endorsed and in the posses- 
sion of plaintiff at all times and at  the time the first suit in  this action 
was instituted. The court order was to "convey, transfer, assign, deliver 
and/or pay to," etc. We think that under the facts and circumstances 
of this case that plaintiff in the first suit was entitled to sue. Taking 
a voluntary nonsuit, and getting permission to sue in the second action 
was mere surplusage, and this action is not barred by the three-year 
statute of limitations. 

"The time is extended because the new action is considered as a 
continuation of the former action, and they must be substantially the 
same, involving the same parties, the same cause of action, and the same 
right; and this must appear from the record in the case, and cannot 
be shown by oral testimony." N. C. Prac. & Proc., supra, part see. 126, 
p. 119; Young v. R. R., 189 N. C., 238; McLeod v. McNeill, 195 
N.  C., at p. 423. 

The question arises: Can a receiver sue for the recovery of a money 
judgment on negotiable notes as in  this case and under the assignment 
to plaintiff, without obtaining special authority from the court? We 
think so. We find in the case of Weill v. Bank, 106 N .  C., at  p. 1 0 :  
"While the court may exercise very great control over the receiver, 
and may direct, in appropriate cases that he shall or shall not do 
particular things, yet, ordinarily, when he is invested with full power 
as a receiver, he will have authority to bring appropriate necessary 
actions without special leave or direction of the court." 

I n  Batt le  v. Davis, 66 N .  C., at p. 256, it is written: "A receiver 
cannot commence any action for the recovery of outstanding property 
without an order of the court and when such order is made the action 
must be brought in the name of the legal owner and he will be compelled 
to allow the use of his name upon being properly indemnified out of 
the estate and effects, under the control of the court. 3 Dan'l Ch. Pr., 
1977, 1991." See High on Receivers, 3d ed., sec. 208. Note at  p. 184, 
"Battle v. Davis, 66 N. C., 252. But see Gray v. Lewis, 94 N. C., 392. 
And in Weill v. Bank, 106 N .  C., 1, i t  is held under the provisions of 
the Code of Procedure that a receiver in aid of judgment creditors, upon 
proceedings supplemental to execution, might sue to recover property 
of the debtor without leave of court." 

'(It has been stated as a general rule that a receiver should obtain 
leave of court before bringing any action. As explaining the former 
practice, the Court says: 'A receiver cannot commence any action 
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for the recovery of outstanding property without an order of court, 
and when such order is made the action must be broughi in the name 
of the legal owner, and he will be compelled to allow the use of his 
name, upon being properly indemnified out of the estaie and effects 
under the control of the court.' The rule is different now, depending 
upon the general powers conferred in the order of appointment, or 
in  the statute under which the order is  made. While the court may 
limit the powers, yet, when the receiver is invested with full power as 
a receiver, he may sue without special leave of court; and under the 
statutes regulating receivers, in the case of banks and cther corpora- 
tions, he is expressly authorized to sue. Under the present practice, 
where there is no distinction between actions at law and suits in equity, 
a receiver authorized to sue may sue in his own name or i n  the name of 
the person or corporation represented." N .  C. Prac. & Proc., supra, 
part sec. 894, at  p. 1010. 

I n  the appointment of a receiver, unless specially limited, ordinarily 
the presumption is that he is invested with full power as receiver and 
thus may sue without special leave of court. The allegation in the 
original complaint so indicates. 

The present case is distinguishable from the Battle casc, supra. The 
negotiable notes here were transferred, assigned and delivered to plaintiff 
under the court order, but in the Battle case the note was not trans- 
ferred. Plaintiff was the assignee, but under the generJ  power, the 
receiver ex mero motu had the authority to sue without 'special leave 
or direction of the Court." This seems to be the sensible holding and 
permissible. I t  may be before a court order could be obiained the re- 
ceiver may lose valuable rights, which quick action would save. See 
Norton on Bills and Notes (4th ed.), p. 279-280. Thompscm v. Osborne, 
152 N .  C., 408; Bank v. Rochamora, 193 N. C., 1 ;  C. S., 446; N a ~ t i n  
v. Nask,  158 N.  C., 436; Sheppard v. Jackson, 198 N. C., 627. We 
see no good reason, under the facts and circumstances of this case, why 
by comity plaintiff, a foreign receiver, cannot also sue, and i t  was not 
necessary for plaintiff to hare taken a voluntary nonsuit and thereafter 
obtained an order to sue. Even the permission could have been allowed 
in  the original action. S. v. Scott, 182 N. C., 865. The statute of 
limitation is not applicable. I n  H a y  v. lllenzies, 186 N. C., at  p. 144, 
we find: '(Merchants, in trading with each other, shoul3 know their 
rights and responsibilities. Settled law often has the effect of making 
people certain and careful in their dealings. Honesty in dealing with 
each other at  home, with those of other states, and with the nations 
of the earth, is the golden cord to bind us together. Good faith-keeping 
of contracts." 
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Defendant  does not deny the  debt, o r  t h a t  i t  is  a n  honest one. F o r  
years  plaintiff has  at tempted to collect these notes, and  h a s  been baffled 
b y  technical defenses. W e  t h i n k  t h e  charge of t h e  court  below correct. 
F o r  t h e  reasons given, i n  t h e  judgment  of the  court  below we find 

N o  error. 

W. A. HIATT AND HIS WIFE, MATTIE D. HIATT, v. CITY O F  
GREENSBORO. 

(Filed 21 October, 1931.) 

1. Municipal Corporations I -Abutting owner has easement i n  tits 
street. 

While the public has, ordinarily, only the right to  the use of public 
streets for travel so long as  the streets are  maintained for that  purpose 
by public authority, an abutting owner has an easement in the street to 
have i t  kept open a s  a means of egress and ingress to and from his 
property, and he may not be deprived of his right without just com- 
pensation. 

2. Eminent  Domain A c-Held: abut t ing owner was  entitled t o  compensa- 
tion f o r  damage resulting from closing street at railroad crossing. 

Where a city, with statutory authority, makes a contract with a rail- 
road company whereby the city agrees to build certain underpasses across 
certain of its streets and to close certain other streets where they cross 
the railroad tracks a t  grade in the city limits, and in pursuance of the 
contract the city closes a street a t  a grade crossing, Held: a n  owner of 
a lot abutting the street closed under the agreement, whose property 
is thus placed in a cul de sac and cut off from the use of the street as  
a means of travel to and from the business section of the city and made 
less valuable by reason of the stopping of traffic along the street from one 
direction, is entitled to compensation for the damage to his property 
by reason thereof, less any special benefits, he having suffered special 
damage not common to the public generally. 

BROGDEN, J., dissents. 

:~PPE-LL b y  defendant f r o m  Small, J., a t  October Term,  1930, of 
GUILFORD. NO error. 

Plaint i f fs  a r e  t h e  owners a n d  i n  possession of a lot of land s i tua tc  
on the  east side of S o u t h  S p r i n g  Street,  i n  t h e  ci ty  of Greensboro. 
T h i s  lot f ron ts  on  said street s ixty feet a n d  h a s  a depth of about  one 
hundred a n d  twelve feet. There  i s  located on  th i s  lot a one-story, f r a m e  
dwelling-house, containing five rooms. 

Plaint i f fs  have owned a n d  have  occupied said property as  their  home 
since 1914. T h e  desirability of th i s  property f o r  residential purposes, 
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and its market value are largely dependent upon its location on South 
Spring Street, which is now and was at  the time plaintiff purchased 
said property, included within the general system of streets established 
and maintained by the city of Greensboro. The said street is and has 
been for more than thirty years one of the improved, hard-surfaced 
streets of the city, and extends in  a northerly direction from West Lee 
Street in the southern, to Battle Ground Avenue in  the northern section 
of the city. The direct route from plaintiffs' property lo the northern 
or business section of the city is over and along Spring Street, which 
is known as South Spring Street in the southern, and as North Spring 
Street in the northern section of the city. 

As Spring Street extends in  a northerly direction from West Lee 
Street through the city of Greensboro to Battle Ground Avenue, the said 
street intersects and crosses numerous streets, which run east and west 
through the city, and which are parallel with West Lee Street and Battle 
Ground Avenue. About 500 feet to the north of plaintiffs' property, 
South Spring Street intersects and crosses the main line tracks of the 
North Carolina Railroad Company and the Southern Railway Com- 
pany, which run east and west through the city of Greensboro. There 
is no street running east and west between plaintiffs' property and the 
tracks of said railroad companies. West Lee Street, which runs east 
and west through the city, is about 150 feet to the south of plaintiffs' 
property. This property is, therefore, situate on the east side of South 
Spring Street in a block, which is about G50 feet in length, and is 
bounded on the north by the railroad tracks, and on the south by West 
Lee Street. Prior to the closing of South Spring Street by the city of 
Greensboro, at its intersection with the railroad tracks, there was much 
travel over and along Spring Street from West Lee Street in a north- 
erly direction toward Battle Ground Avenue, and from Battle Ground 
Avenue and the streets of the city, which run east and west and cross 
Spring Street, north of the railroad tracks, in a southerly direction to- 
ward West Lee Street. The travel in both directions on Spring Street 
passed plaintiffs' property and enhanced its value for residential and 
other purposes. Spring Street was a direct and convenient route for 
travel through the city from the northern to the southern, and from 
the southern to the northern section of the city. There were other 
streets running north and south through the city, parallel with Spring 
Street, which intersected the tracks of' the North Carolina Railroad 
Company and with Southern Railway Company. 

Prior to November, 1926, there were sixteen railroad crossings in the 
city of Greensboro, resulting from the intersection of the tracks of 
the North Carolina Railroad Company and the Southern Railway Com- 
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pany by the streets of the city, which run north and south. All these 
crossings were at  grade, and because of the heavy travel over and along 
the said streets, which was constantly increasing in volume, and because 
of the large number of trains, both passenger and freight, operated 
daily over and along said railroad tracks, the said crossings were 
menaces to both life and property. They also retarded travel over and 
along the said streets, and hindered the development of the southern 
section of the city, which was connected by these streets with its 
northern or business section. 

On 29 November, 1926, the city of Greensboro, acting through its 
governing body, the city council, entered into a contract or agreement 
with the Southern Railway Company, lessee of the North Carolina 
Railroad Company, by which the said railway company agreed to pay 
one-half of the cost and expense to be incurred by the city in the elimina- 
tion of said grade crossings, by means of underpasses and overhead 
bridges to be constructed by the city. This agreement was amended by a 
supplemental agreement between the city and said railway company, 
dated 27 January, 1927. 

At its regular session held in 1927, the General Assembly of North 
Carolina enacted a statute which is chapter 158, Private Laws of North 
Carolina, 1927, and is as follows : 

"An act to validate a contract between the city of Greensboro and 
the Southern Railway Company, providing for the elimination of cer- 
tain grade crossings in the city of Greensboro. 

The General Assembly of ,ITorth Carolina do  enact: 
Section 1. That there be and hereby is confirmed and declared valid 

in all respects a certain contract or agreement dated 29 Kovember, 
1926, as amended by a supplemental agreement dated 27 January, 1927, 
between the city of Greensboro and the Southern Railway Company, 
providing, among other things, that said city shall build certain under- 
passes at certain grade crossings of streets and tracks of said company 
in accordance with a general plan map heretofore determined upon and 
with detailed plans and specifications to be hereafter prepared by certain 
architects and engineers, subject to the approval of the said city and 
company, or by arbitration, one-half of the costs thereof, including 
damages, to be paid said city by said company over a period of years 
with interest, and providing, also, that the city shall permanently close 
and foreyer abandon certain other grade crossings of streets and tracks 
of said company, subject to the right of the governing body in the 
interest of requirements of public interest or necessity at  any time 
in the future to re-open any such closed crossing or crossings, and to 
open elsewhere within the corporate limits any street or streets across 
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the property and tracks of the company, upon condition that at  the 
crossing so opened or reopened the city shall construct and maintain 
at its own cost an underpass, for which the railway company shall 
grant a suitable easement, or shall pay to the company as liquidated 
damages an  amount equal to the cost of any underpass which the city 
shall so fail to construct. 

Section 2. That all laws and parts of laws in conflici, with this act 
are hereby repealed in so far  as they affect this act. 

Section 3. That this act shall be in  effect from and after its ratifi- 
cation. 

Ratified this 4 March, A.D. 1927." 
Pursuant to its contract or agreement with the Sou1;hern Railway 

Company and under the authority of the statute enacted by the General 
Assembly of this State, the city of Greensboro caused to be constructed 
at certain grade crossings within said city underpasses or overhead 
bridges, and thereby eliminated said grade crossings. On 2 July, 1929, 
with respect to the grade crossing at the intersection of the tracks of 
the railroad companies by South Spring Street, the city council of the 
city of Greensboro, adopted an ordinance as follows: 

"An ordinance closing Spring Street where the same crosses the main 
line tracks of the Southern Railway Company. 

Whereas Spring Street crosses at grade level the main line tracks 
of the Southern Railway Company; and 

Whereas, an underpass has been constructed beneath said railroad 
tracks at a point between Spring and Cedar streets which is less than 
onehalf of a block west of Spring Street; and, 

Whereas, the said underpass is convenient and easily accessible to 
travel and traffic on Spring Street; and, 

Whereas, the present grade crossing on Spring Street across the main 
line tracks of the Southern Railway Company is extremely dangerous 
and constitutes a menace to life and property; and, 

Whereas, in  the opinion of the city council of the city ot Greensboro, 
public necessity requires the closing of the said grade crossing on Spring 
Street; 

Xow, therefore, be it ordained by the city council of the clty of 
Greensboro ; 

Section 1. That the right of way of Spring Street between the north 
side and the south side of the railroad tracks of the Southern Railway 
Company be and the same is hereby closed and discontinued for public 
travel so long as the underpass beneath said tracks at  a :point between 
Spring and Cedar streets continues to be maintained in a good, safe 
and proper condition. 
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Section 2. That this ordinance is enacted in the interest of public 
safety and shall become effective immediately upon its publication." 

Pursuant to said ordinance, the city of Greensboro has closed Spring 
Street by the erection across said street of two fences, one just to the 
south and the other just to the north of the tracks of the Southern 
Railway Company. By the closing of said street, plaintiffs are deprived 
of its use as a direct route from their property situate on the east side 
of South Spring Street to the northern or business section of the city 
of Greensboro, and travel from the northern section of the city toward 
West Lee Street is diverted from Spring Street north of the railroad 
tracks, so that such travel no longer passes the property of the plaintiffs. 
There is no longer any travel from West Lee Street in a northerly 
direction over and along South Spring Street. Plaintiffs' property is 
no longer on a public street of the city of Greensboro, affording access 
thereto from both the northern and southern sections of the city; it is 
in a cul de sac, or blind alley. 8. v. Gross, 119 N. C., 868, 26 S. E., 91. 

The charter of the city of Greensboro, which is chapter 37, Privatr 
Laws of North Carolina, 1923, was amended by chapter 230, Private 
Laws of Xorth Carolina, 1927, and contains the following provision : 

"If any claim against the city for damages resulting to the real prop- 
erty of any person, firm or corporation from the construction of any 
overpass or underpass in the city or from the closing of any street at 
a grade crossing of a railroad is disallowed by the city council, the 
council shall adopt a resolution appointing a board of appraisers con- 
sisting of three disinterested, competent freeholders of the city to ex- 
amine such claims and to determine the amount of the damage, if any. 
Such resolution shall fix the time when said appraisers shall meet on the 
premises for the purpose of hearing evidence as to such damage. A 
copy of said resolution shall be served gpon the owner or owners of said 
premises personally or by publication for five days in a newspaper 
published in the city. At the time fixed for said meeting, or at  some 
subsequent time fixed by the appraisers therefor, said appraisers, after 
being duly sworn to act fairly and impartially, shall meet on the 
premises and shall hear any evidence offered by the city or by the owner 
as to the nature and extent of such damage. The appraisers shall, in 
determining the amount of damage, take into consideration any special 
benefits resulting from the construction of the overpass or underpass 
or the closing of the street, and the amount of such special benefit shall 
be deducted from the amount of damage. The amount of such damage 
and of such special benefit shall be reported by the appraisers to the 
city council, and such report of the appraisers, or a majority thereof, 
shall, to the extent of the excess of damages over special benefits, have 
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the effect of a judgment against the city of Greensboro. From such 
report either the city or the owner may, within ten days after the same is 
ordered spread upon the minutes of the city council, appeal to the 
Superior Court. The method provided in this section for the determi- 
nation of real property damages resulting from the construction by 
the city of overpasses or underpasses, or from the closing of streets 
at grade crossings shall be exclusive; and no action shall be maintained 
.by any property owner to recover damages therefor until the city shall 
have failed for six months after the filing by the ownel- of his notice 
of claim to appoint a board of appraisers to determine such damages 
as herein provided. This section shall not be deemed jn any way to 
change the measure of damages now applicable or to confer a right to 
recover damages when none now exists. Any number of claims may be 
submitted by the city council to a single board of appraisers." 

Subsequent to the closing by the city of Greensboro of South Spring 
Street, at  its intersection with the tracks of the railroad :ompanies, the 
plaintiffs, W. A. Hiatt  and his wife, Mattie D. Hiatt, filed with the 
city council of the city of Greensboro, notice of their claim for dam- 
ages to their property, resulting from the closing of satd street. The 
claim was disallowed by the city council, on the ground that the city 
of Greensboro was not liable to plaintiffs for damages, if any, resulting 
from the closing of South Spring Street. Pursuant to the provision 
in the chapter of the city of Greensboro, the city council appointed a 
board of appraisers to examine the claim of plaintiffs. On 7 January, 
1930, the board of appraisers filed its report with the city council, in 
which said board fixed the amount of damages to be paid to plaintiffs 
by the city of Greensboro, on account of the closing of South Spring 
Street by said city, at  $500. 

From the award made by the board of appraisers, both the plaintiff 
and the defendant, city of Greensboro, appealed to the Superior Court 
of Guilford County. 

At the trial in the Superior Court, both plaintiffs and the defendant, 
city of Greensboro, offered evidence in support of their ~espective con- 
tentions. The issues submitted to the jury were answered as follows: 

"1. Are the plaintiffs the owners of the property descl-ibed in para- 
graph 1 of the defendant's notice of appeal? Answer: Yes. 

2. What amount, if any, are the plai&ffs entitled to recover of the 
defendant? Answer : $1,165." 

From judgment that plaintiffs recover of the defendant the sum of 
$1,165, and the costs of the action, defendant appealed to the Supreme 
Court. 
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Frazier & Frazier and, 0. L. Sapp for plaintiffs. 
Andrew Joyner, Jr., and Robert Mosely for defendants. 

CONNOR, J. On its appeal to this Court, the defendant, city of 
Greensboro, contends that upon all the evidence introduced at the trial 
in the Superior Court, plaintiffs are not entitled to recover of the de- 
fendant the damages, if any, resulting to their property situate on the 
east side of South Spring Street, from the closing by defendant of said 
street at its intersection with the tracks of the North Carolina Railroad 
Company and its lessee, the Southern Railway Company, and that it 
was, therefore, error for the trial court (1) to refuse to allow its motion 
made at  the close of all the evidence, for judgment as of nonsuit, and 
(2)  to decline to instruct the jury, as requested by the defendant, in 
writing and in apt time, that upon all the evidence the jury should 
answer the second issue, "Nothing." The defendant, by its assignments 
of error in this Court, presents for decision the single question involved 
in these contentions. 

The question of law to be decided may be stated as follows: 
Where a municipal corporation, by statute charged with the duty and 

vested with the power to establish, construct and maintain streets within 
its corporate limits, over which the public may travel in reasonable 
safety and with reasonable convenience, pursuant to its contract or 
agreement with a railroad company, which has agreed to pay part of 
the cost and expense incurred by such corporation in carrying out a 
comprehensive program for the elimination of grade crossings within 
its corporate limits, caused by the intersection of its tracks by certain 
streets established, constructed and maintained by such corporation, 
and under express statutory authority, has closed one of its streets and 
has thus deprived the owner of a lot abutting on such closed street of 
the use of said street as a means of egress from and of ingress to said 
lot, which he had theretofore enjoyed, is such corporation liable to the 
owner of the lot for damages resulting from the closing of the street? 

This question does not seem to have been heretofore presented to 
this Court for decision. Counsel for defendant cite Crowell v. Nonroe, 
152 N. C., 399, 67 S. E., 989, and rely upon the decision in that 
case as an authority in support of defendant's contention in this case. 
I n  the cited case it was held that the plaintiff was not entitled to re- 
cover of the defendant on her claim for damages resulting from the 
closing of a street by the defendant. I t  is said, however, in the opinion 
for the Court: "The record does not present the question of taking 
private property for public use, nor the question of the permanent 
closing of a public street in which the abutting owner has certain recog- 
nized rights. Moose v. Carson, 104 N. C., 431, 10 S. E., 689. The facts 
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disclose nothing more than a closing of a railway crossing in order that 
an overhead bridge immediately above the crossing mag be erected for 
the use of the public, and evidently for public safety and convenience. 
I t  may be that plaintiff is inconvenienced and temporarily damaged, but 
it is damnurn absque injuria." I n  the instant case, the plaintiffs are the 
owners of a lot abutting on the closed street. As the result of the closing 
of the street, the lot is now on a cul de sac, whereas prior to the closing 
it was on a public street which afforded access to said lot from two 
directions. The closing of the street deprives plaintiffs of the use of the 
street as a means of access to their lot from one direction, and stops all 
travel along the street from the other direction. The decision in  the 
cited case is not controlling in the instant case, and is not an authority 
in  support of defendant's contention that upon all the evidence plain- 
tiffs are not entitled to recover of the defendant the damages which have 
resulted to their property from the closing of the street by the defendant. 

The law in this and in other jurisdictions recognizcjs a distinction 
between the rights of an owner of a lot abutting on a public street, and 
the rights of the public in and to such street. Ordinarily, the public 
has the right only to pass and repass over and along the street so long 
as it is maintained by public authority for that purpofje. I n  addition 
to this right, which he has as a member of the public, the owner of the 
abutting lot has the right to have the street kept open as a means of 
egress from and of ingress to his property. H e  has an easement in the 
street, which is appurtenant to his lot. This easement is his private prop- 
erty of which he cannot be deprived even for the use of the public, 
without just compensation. I t  is said: "An abutting owner has two 
distinct kinds of rights in a highway, a public right which he enjoys in 
common with all other citizens, and certain private rights which arise 
from his ownership of property contiguous to the highway, and which 
are not common to the public generally; and this regardless of whether 
the fee of the highway is in him or not. These rights Ere property of 
which he may not be deprived without his consent, except upon full 
compensation and by due process of law. They include the easement of 
access, and of light and air, the right of lateral support, and the right 
to have the highway kept open as a thoroughfare to the whole com- 
munity for the purpose of travel. . . . An abutting landowner on 
a public highway has a special right of easement and user in the public 
road for access purposes and this is a property right which cannot be 
damaged or taken from him without due compensation." 29 C. J., p. 
547. See Colvin v. Power Co., 199 N. C. ,  353, 154 S. E., 678. 

I n  the instant case, plaintiffs, the owner of a lot abutting on South 
Spring Street, by the closing of said street have been deprived of their 



N. C . ]  FALL TERM, 1931. 523 

CRAVEN COUNTY v. INVESTMENT CO. 

easement of access to their property over and along said street, with the 
result that  the value of their property for residential and other purposes 
has depreciated. I n  13  R. C. I,., at  page 71, i t  is said:  "It has been held 
that  the vacation of a highway or street is not an  in jury  to the abutting 
owners within the provisions of the Constitution requiring compensation, 
and in the absence of legislative provisions for damages, none can be 
recovered. Bu t  the general rule i s  that  persons specially injured by 
the vacation are entitled to recover such damages as they may sustain 
even in  the absence of a statute providing therefor." See note in 49 
A. L. R., a t  page 361, where it is said:  "The weight of authority sup- 
ports the proposition that  if, by the vacation or closing of the street, 
access to property from the general system of streets in that  direction 
is obstructed, and the property is  left fronting on a cul de sac, the 
owner may recover damages." This statement is supported by numerous 
decisions of courts i n  many jurisdictions, which are  cited by the author 
of the note. 

m e  are of opinion, after careful consideration, that  the question of 
law presented by this appeal should be answered in  the affirmative. The  
plaintiffs i n  the instant case have suffered special damages in the de- 
preciation of the value of their property resulting from the deprivation 
of their right of access to  their property from the northern section of 
the city and from the stopping of all travel by their property from 
the southern section of the city. They have been deprived of rights 
which differ in kind and degree from the rights of the public. They 
are entitled to recover the damages assessed by the jury and the judg- 
ment is  affirmed. 

N o  error. 

BROGIIEN, J., dissents. 

CRAVEN COUNTY v. THE INVESTMENT COMPANY, A CORPORATION, ET AL 

(Filed 21 October, 1931.) 

1. Pleadings D +Motion to  dismiss for rnisjoinder of parties and causes 
held properly overruled in this case. 

While a t  common law the object was to confine the litigation to one 
issue, in equity the object was to end all disputed matters between the 
parties having an interest therein in one suit, and under our code pro- 
cednre in which both actions a t  law and suits in equity are tried in 
one forum, and under the provisions of C. S., 507, permitting the plaintiff 
in certain instances to unite several causes of action in the same com- 
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plaint, Held:  where there is but one subject-matt;er of th.e suit or action 
in which several parties have divergent interests, and they may all be 
united in one suit without undue increase of cost or inconvenience to 
the parties, a motion to dismiss for multifariousness and misjoinder of 
parties is properly denied. 

2. SamoMultifariousness is to be determined according to rulw of 
equity pleading. 

In interpreting our statute with regard to multifariousness and mis. 
joinder of parties our courts will take into consideration the principles of 
the old practice formerly existing exclusively in suits in equity. C. S., 507. 

3. Election of Remedies A c-Under the facts of this case plaint& was 
not put to his election between action on cont,ract or in tort. 

Generally under our reformed procedure several causal of action may 
be united if they arise out of the same transaction or a transaction 
connected with the same subject-matter of the action, whether legal or 
equitable or in contract or tort, and in this action Held:  the elements 
of contract and tort are so closely related that defendant's motion calling 
for the election of the plaintiff to sue either in contract or tort was 
properly denied. 

APPEAL by The Investment Company, a corporation, and other de- 
fendants from Devin, J., at May Term, 1931, of C l ~ a v ~ r ? .  

The appealing defendants made a motion to strike certain allegations 
from the complaint, or upon refusal thereof to require the plaintiff to 
make an election as to the allegations upon which it will rely in the 
prosecution of its suit. The motion was denied and an exception was 
noted. Exception was taken also to the order appointing a receiver 
of The Investment Company. 

The material allegations of the complaint may be summarized as 
follows : 

1. The National Bank of New Bern conducted a general banking 
business in  New Bern and suspended its business on 20 March, 1929. 
I t  assigned certain assets and property to the First National Bank of 
New Bern, which undertook to  assume its obligations, its affairs not 
disposed of by this assignment being in the hands of W. W. Griffin, a 
liquidating agent. During this time W. W. Griffin war3 president of 
the National Bank of New Bern, E. C. Rae was vice-president, W. J. 
Caroon was cashier, and W. W. Griffin, E. H. Meadows, Harvey M. 
Jacobs, W. J. Caroon, E. C. Rae, A. D. Ward, and J. Haywood Jones 
were directors, all of whom are appealing defendants. 

2. The First National Bank of New Bern was chartered 20 March, 
1929. J. Vernon Blades was president, Hugh P. Beal was vice-president, 
and W. J. Caroon was cashier. The directors were J. V'ernon Blades, 
F. H. Whitty, Hugh P. Beal, W. F. Dowdy, W. W. Griffin, and C. Wal- 
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ker Hodges. This bank closed its doors 26 October, 1929, and in 
November, 1929, R. E. Schumacher was appointed receiver by the 
Comptroller of the Currency. 

3. On 16 June, 1928, The Investment Company was incorporated. 
The stockholders were E. H. Meadows, W. W. Griffin, and E. C. Rae. 
Rae was president, Meadows vice-president, and Griffin secretary and 
treasurer. The capital stock was fixed at $300, the authorized capital 
at $50,000. 

4. 
5. The National Bank of New Bern procured deposits and loans 

from the county of Craven aggregating more than $400,000. The 
Comptroller of the Currency called upon the bank to strengthen its cash 
and reserves and to eliminate worthless credits, and the officers procured 
the organization of The Investment Company, which was controlled hy 
the bank, having the same officers and directors. The object of organiz- 
ing the company was to get other funds from the county to relieve 
its condition; and without giving the county adequate information of 
its condition the officers continued their efforts to procure additional 
funds. 

6. On or about 12 March, 1929, the county of Craven had funds from 
a note issue amounting to $500,000 or more in funda, and the said 
officers of the National Bank of New Bern, the First National Bank 
of New Bern, and The Investment Company, entered into and formed 
the plan of organizing a new national bank with a capital stock of 
$150,000, and a surplus of $30,000, which was to be organized for the 
purpose of taking over and carrying on the general banking business of 
the National Bank of New Bern and undertook thereby to transfer the 
liabilities of the National Bank of New Bern to said newly organized 
corporation, the charter for which was to be procured at  the instance 
of the officers. 

7. J. Vernon Blades was at the time heavily indebted to the National 
Bank of New Bern as principal and as endorser on the notes of numerous 
corporations, in  each of which he was the largest or a large stockholder 
and officer, and by virtue of his endorsement was indebted to the 
National Bank of New Bern in the sum of $50,000 or more, which his 
said corporations had been unable to pay. Blades was called into con- 
ference with the directors of the National Bank of New Bern and the 
condition of the bank was fully discussed and the plan of organizing 
a new bank to take over the banking business of the National Bank of 
New Bern and to assume its liabilities, was arranged for, and at  said 
time i t  was understood and agreed that in such new organization Blades, 
who was reputed to be a man of substantial means and resources, was 
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to be chosen as president of the new organization. Certain other busi- 
ness men in New Bern were selected to become stockho1del.s and directors 
of the First National Bank of New Bern, to wit, the defendants 
Hodges, Dowdy, Whitty, who were associated with Blades, and W. W. 
Griffin and Hugh P. Beal, who were managing officercl and directors 
of the National Bank of New Bern, which board was to constitute the 
board of directors of the First National Bank of New Bern. 

8. The officers of the National Bank of New Bern and the officers of 
the First National Bank of New Bern, and of The Investment Company, 
a subsidiary, subordinate and owned corporation of the National Bank 
of New Bern, applied to the plaintiff county of Craven to procure a 
loan of $180,000 to be made to and in the name of The Investment 
Company and by The Investment Company to be immediately turned 
over to the defendants Blades, Meadows, Jacobs, H,odges, Whitty, 
Dowdy, Griffin, and Beal, who knew the funds were advanced to them 
individually by the plaintiff and that The Investment Company was 
simply an instrument and conduit therefor. 

9. By the methods hereinbefore alleged, Blades took and accepted 
from the county of Craven of the funds belonging to said county the 
sum of $160,000 and used the same for his own purposes, and became 
thereby liable to the county of Craven for money had and received in 
the sum of $160,000, with interest thereon from 12 March, 1929, until 
paid. 

10. I n  the same way Hodges accepted from the county of Craven the 
sum of $3,000 and used the same for his own purposes and became 
thereby liable to the county of Craven for money had and received in the 
sum of $3,000, with interest thereon from 12 March, 1929, until paid. 

11, 12, 13, 14, 15, 16. The same allegations as to the receipt of certain 
sums by Dowdy, Griffin, Whitty, Beal, Meadows, and Jacobs. 

17. The sum of $180,000 was procured by representations that i t  
would enable the First National Bank of New Bern to pay off the 
obligations of the National Bank of New Bern and save the depositors 
and the county from loss. 

18. The amount received by each of the defendants is set out, and it 
is alleged that they used the several amounts in the pu~chase of stock 
in the First National Bank of New Bern. 

19. The sum of $180,000 was received by the defendants named in 
paragraphs 11-16 and not by The Investment Company, although the 
company executed its note to the plaintiff for this amount. The money 
was procured by a collusive scheme worked out as alleged. The Invest- 
ment Company is insolvent, never having had a capital of more than 
$300. 
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20. The procurement of the funds of the county of Craven to the 
extent of $180,000 by the officers of the defendant corporations was 
fraudulent and collusive and a device and scheme instigated and set up 
for the purpose of getting the funds belonging to the county of Craven, 
without giving just, adequate, and sufficient securities therefor as re- 
quired by law. 

21. The Investment Company has no assets and no officers, and has 
never transacted any business of a corporate character; a receiver should 
be appointed for it. 

22. The defendants are in possession of all the books, records, and 
accounts of the transactions hereinbefore set out, and the plaintiff is 
without full knowledge or information concerning the same, and i t  is 
necessary for the plaintiff to have a full and complete accounting and 
statement from the defendants and each of them, and from the books 
of said corporations as to the matters and things particularly set out, 
and with particular reference to the plan and manner of transfer of 
the $180,000 belonging to this plaintiff to the personal and individual 
accounts of the defendant directors and stockholders of the First Na- 
tional Bank of New Bern. 

23. By reason of the wrongful, unlawful and fraudulent scheme and 
device this plaintiff has been damaged in the sum of $180,000. 

24. At the time of the transaction hereinbefore alleged, the defendant 
Blades was a man of large means and was worth several hundred 
thousand dollars. 

25. Several large judgments have been recovered and docketed against 
Blades. 

26. On several of his obligations the Neuse Lumber Company was 
the principal debtor, and is the owner of large property. I t  is still en- 
gaged in business. Executions on judgments recovered against Blades 
and the Lumber Company have issued only against Blades, under which 
his property has been advertised for sale. H e  procured this procedure to 
the end that his property may be sold and the property of the Lumber 
Company exempted so as to deprive the plaintiff of its remedy against 
him. 

27. Advertisement of Blades' property attached. 
28. This plaintiff is entitled to have and compel the judgment plain- 

tiff in the several actions to exhaust its remedy against the Neuse 
Lumber Company, the principal debtor therein, to the end that the 
property of the said Blades may be thereafter subjected to the payment 
of the obligations due the plaintiff. 

29. I f  the sale under execution is allowed to proceed, the property 
advertised for sale mill bring much less than its true value and little if 
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any surplus will be realized therefrom, and Blades will undertake and 
attempt to procure the purchase of the same at such depressed values 
as will entirely destroy any remedy which the plaintiff may have for the 
collection of the obligations due to i t  by Blades. 

The plaintiff prays judgment against the defendants jointly and 
severally; for the appointment of a receiver of The Investment Com- 
pany; that the defendants be required to answer on oath; that the 
banks and The Investment Company make a full statement from their 
books; and that the sale of the Bladeq property be restrahed. 

The appealing defendants moved the court to strike from the com- 
plaint allegations 20 to 29 inclusive because redundant, irrelevant, and 
prejudicial, and because the complaint is multifarious; asking an elec- 
tion, in any event, between the alleged causes in contract and in tort. 

The motion was denied and the defendants excepted. 

Moore & Dun% and Warren & Warren for plaintiff, appellee. 
J .  C.  B. Ehringhaus, William F. Ward, H. P. Whitehurst, R. E. 

Whitehurst, W .  B. R. Guion, and D. L. Ward for appeUants. 

ADAMS, J. With respect to parties and causes of action there is a dis- 
tinction between proceedings in courts of law and proceedings in courts 
of equity. The object of the common-law courts as origindly constituted 
was to reduce the litigation to a single issue and upon such issue to 
obtain a decision-on an issue of lam from the court and on an issue 
of fact from the jury; but by statutory enactment several distinct issues 
were permissible in the same action. I n  courts of equity the object 
sought.is a complete decree on the general merits-the administration of 
justice by settling the rights of all parties interested in the subject- 
matter of the suit. Hence i t  is that all persons materially interested 
therein, whether legally or beneficially, should be made parties, however 
numerous, so that all may be bound by the final decree. Story's Equity 
Pleadings, see. 72, et seq. 

This does not imply that a suit may be prosecuted on a bill or com- 
plaint which is multifarious. I t  is not permissible to unite in one com- 
plaint several matters of an entirely distinct and independent nature 
against several defendants, thereby compelling the joinder of several 
defenses upon unrelated matters. "But," says Story, "the objection must 
still be confined to cases where the case of each particular defendant 
is entirely distinct and separate in its subject-matter from that of 
the other defendants; for the case against one defendant may be so 
entire as to be incapable of being prosecuted in  several suits; and yet 
some other defendant may be a necessary party to some portion only 
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of the case stated. I n  the latter case, the objection of multifariousness 
could not be allowed to prevail. So, it is not indispensable that all the 
parties should have an interest in all the matters contained in the suit; 
it will be sufficient if each party has an interest in some matters in 
the suit, and they are connected with the others." Eq. Pl., see. 271(a). 

Prior to the adoption of Code of Civil Procedure this practice pre- 
vailed in equitable proceedings in this State. I t  was applied in Bedsole 
v. Nonroe, 40 N. C., 313. I n  discussing the objection of multifarious- 
ness the Court held that the principle can apply only when two things 
concur: (1) when the different grounds of suit are wholly distinct and 
(2) when each ground would sustain a bill. I n  explanation of the 
principle Rufin, C. J., said: "If the grounds of the bill be not entirely 
distinct and wholly unconnected; if they arise out of one and the same 
transaction or series of transactions, forming one course of dealing 
and all tending to one end; if one connected story can be told of the 
whole, then the objection cannot apply." 

A change in the practice was made when the Code of Civil Procedure 
was adopted and it was provided that the plaintiff may in certain cases 
unite in the same complaint several causes of action. C. S., 507. 

I t  was the purpose of the Code substantially to conform to the old 
equity practice and "to look to those old landmarks for a guide through 
the mist that enveloped the subject." Young v. Young, 81 N .  C., 92. 
I n  the cited case Ashe, J., who delivered the opinion, remarked that 
while it was the object of the General Assembly by adopting the Code 
of Civil Procedure to avoid a multiplicity of suits and prevent pro- 
tracted and vexatious litigation, the first subdivision of the section has 
given rise to more unprofitable litigation and fine-spun disquisitions 
upon its construction than any other section." 

By  reason of the unsuccessful attempt to define and definitely to 
limit the scope of the section providing for the joinder of causes, the 
Court suggested in Heggie v. Hill, 95 N .  C., 303, that it makes no 
substantial change in the rules which formerly prevailed in courts of 
equity except to enlarge the right of uniting several causes in one action, 
the purpose being, as stated by Pearson, C. J., "to extend the right 
of plaintiffs to join actions, not merely by including equitable as well 
as legal causes of action, but to make the ground broad enough to 
cover all causes of actions which a plaintiff may have against a de- 
fendant arising out of the same subject of action." Hamlin v. Tucker, 
72 N.  C., 502. I t  is said in the ophion that the court may of its own 
motion refuse to pass upon matters which are not germane if the action 
becomes so complicated and confused as to embarrass the court in its 
investigation. The attempt to conform these provisions to  the practice 
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in  equity brought about the following as one of the results: "No gen- 
eral rule has been or can be adopted with regard to mnltifariousness. 
I t  is most usually a question of convenience, in deciding which the 
courts consider the nature or the causes united, and if they are of so 
different and dissimilar a character as to put the defendant to great 
and useless expense they will not permit them to be litigated in the same 
records; but where the different causes of action are of the same char- 
acter and between the same parties plaintiffs and defendants, and none 
other, and no additional expense or trouble will be incurred by the 
joinder of the several causes, the courts, in the exercise of a sound 
discretion, on the ground of convenie?ce, usually refuse to entertain an 
objection to the joinder." Quarry Co. v. Construction Co., 151 N .  C., 345. 

The motion to strike out certain allegations is based upon the conten- 
tion that the complaint sets out two causes of action which are distinct 
and unrelated, one in  contract, another in tort. I t  is insisted that the 
cause stated in the first nineteen paragraphs is ex contractu and that the 
cause stated in the remaining paragraphs is ex delicto, and that the 
two cannot properly be united in one action. True, at common law 
there could be no such joinder. Logan v. Wallis, 76 N.  C., 416; 
Doughty v. R. R., 78 N. C., 22. But under the reformed procedure it 
is held as a general proposition that several causes may be united if they 
arise out of the same transaction or a transaction connected with the 
same subject of action, whether legal or equitable, whether in contract 
or in tort. Cook v. Smith ,  119 N.  C., 350; Daniels v. Fowler, 120 N.  C., 
14; Reynolds v. R. R., 136 N. C., 345; Hawk v. h m b e r  Co., 145 N .  C., 
47; Worth  v. Trust  Co., 152 N.  C., 242. 

There was, therefore, no error in denying the motions of the defend- 
ants. The elements of contract and tort are so closely related as to  
preclude the defendants' right to require an election, and to make the 
allegations of the complaint the recital of a series of transactions con- 
nected with the same subject of action, and not objectionable as multi- 
farious. Hosiery Mill v. Hosiery Mill,  198 N .  C., 596. 

The Investment Company is a party defendant and as it is insolvent 
i t  is properly representrcl 1)g n rrrrivcr. Jndgmrnt 

Affirmed. 
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NORTH CAROLINA COTTON GROWERS CO-OPERATIVE ASSOCIATION 
v. J. W. TILLERY. 

(Filed 28 October, 1931.) 

Agriculture E c-In th i s  case held: evidence failed to show t h a t  
market ing association sold prior t o  t ime stipulated i n  contract. 

In  a n  action brought by the Cotton CoSperative Association against 
one of its members to recover an amount alleged to have been overpaid 
the member on his cotton, the member admitted the overpayment but set 
up a counterclaim alleging that the association was to sell his cotton in 
its "long pool" and that the discretion of the association was limited 
under the contract to selling in a period of time not less than four nor 
more than twenty-four months from date of delivery, and that the asso- 
ciation sold prior to the expiration of the four months, resulting in loss 
to the member, but the only evidence introduced by the member in sup- 
port of the counterclaim was the report of the average price of cotton 
during the period, Held:  the evidence created only a conjecture or specu- 
lation a s  to whether the association had sold the cotton prior to the 
expiration of the four months, and a directed verdict for the plaintiff 
was not error. 

Appeal and  E r r o r  J g-Where answer t o  one  issue determines con- 
troversy exceptions relating t o  other  issues a r e  immaterial. 

Where the verdict of the jury upon one issue determines the rights of 
the parties it is not necessary to consider exceptions relating to another 
issue, Semble: where a counterclaim setting up a separate and distinct 
cause of action is alleged in an amended answer the statute of limitations 
runs until the filing of the amended answer containing such new matter. 

CIVIL ACTION, before illoore, Special Judge, a t  M a r c h  Term,  1931, of 
WAKE. 

I t  was alleged b y  t h e  plaintiff and  evidence was offered i n  support  of 
the  allegations, t h a t  dur ing  t h e  year  1925 t h e  defendant pooled a certain 
quant i ty  of cotton wi th  t h e  plaintiff to  be sold by  the  plaintiff i n  t h e  
same manner  a s  t h e  cotton of al l  other  members was marketed. I t  was 
f u r t h e r  alleged t h a t  i n  making  settlement f o r  the  1925 crop the  plaintiff 
h a d  overpaid t h e  defendant i n  t h e  s u m  of $5,097.90, and  this  action 
mas instituted f o r  recovery of such overpayment. T h e  sui t  was insti- 
tuted on 16 Apri l ,  1929. T h e  defendant filed a n  answer in Kovember, 
1929, setting u p  a counterclaim, based upon t h e  theory t h a t  thc plaintifi  
i n  violation of the  agreement to  hold the  cotton of defendant in the  
"long pool" sold t h e  same i n  Illarch, 1926, when the  market  was low, 
whereas, a t  a la ter  date  t h e  price of cotton h a d  increased to approx- 
imately twenty cents a pound, and  that ,  as  a result thereof, the defend- 
a n t  suffered a loss of a l a rge  amount  of money by reason of fai lure  of 
plaintiff t o  exercise reasonable diligence, skill a n d  care i n  market ing 
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the crop of defendant member, and in violation of the agreement be- 
tween the parties. Thereafter on 18 November, 1930, the defendant 
filed an amendment to the answer amending the counterclaim so as to 
claim damages for the failure of plaintiff to market the 1926 crop of 
cotton. To the amended answer the plaintiff filed a reply pleading the 
statute of limitations. At the trial the defendant admittled that he was 
indebted to the plaintiff in the sum of $5,097.90 and interest thereon, 
thus narrowing the controversy to a determination of the counterclaim 
set up in the amended answer. The evidence tended to show that on 3 
December, 1926, the defendant, who was a member of plaintiff Market 
Association signed an agreement placing his cotton with the plaintiff 
and directing that his 1926 crop be placed in the "long pool," to be 
marketed in a period of time, probably six to twenty-four months in the 
discretion of the directors." The plaintiff sold the cotton from time to 
time, sending accounts of sale to the defendant, but i t  appears that the 
defendant lost these accounts or they were destroyed by fire. The cotton 
was shipped in September and on 22 July, 1927, the plaintiff sent a 
statement of the settlement to the defendant of the 1926 cotton crop. 
This statement shows that the cotton was sold in lots from time to time 
for various prices, the lowest price that any lot brought being apparently 
.I004 cents per pound and the highest price being apparently .I623 
cents per pound. There was nothing to show the grade of the cotton 
except that 199 bales were below middling, and that the average price 
was thirty-three points below middling. The defendant attempted to 
prove the price of cotton by offering evidence of the average price of 
cotton during the various months of 1927 ns shown by the tabulated 
report kept by Barbee and Company, cotton brokers of Raleigh. The de- 
fendant further offered a bulletin showing the monthly price for cotton 
for the year 1927, published by the Department of Agriculture of North 
Carolina. 

The following issues were submitted to the jury: 
1. "In what amount, if any, is the defendant indebted to the plaintiff 

by virtue of the matters alleged in the pleadings in this action?" 
2. "In what amount, if any, is the plaintiff indebted to the defendant 

on his alleged counterclaim 1'' 
3. "Is the defendant's alleged cause of action set out in his counter- 

claim barred by the statute of limitations?" 
The trial judge instructed the jury to answer the second issue (both- 

ing," and the third issue '(yes." 
From judgment upon the verdict the defendant appealed. 

Burgess & Baker and Biggs & Broughton for plaintiff. 
E. L. Travis for defendant. 
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BROGDEN, J. The contract between the parties with respect to the 
1926 cotton crop of defendant specified that the cotton was to be placed 
in the "long pool," to be marketed in a period of time, probably six to 
twenty-four months in the discretion of the directors." The defendant 
contends that the "discretion of the directors" was limited by the 
language of the contract so that they could not sell in less than six 
months and must sell within twenty-four months. Conceding, though 
not deciding, that the interpretation of the contract urged by defend- 
ant, is correct, nevertheless it does not appear that the cotton was sold 
in less than six months from the time it was placed in the long pool. 
A11 the record discloses is that a final statement was submitted by the 
plaintiff to defendant on 22 July, 1927. Hence i t  necessarily follows that 
the cotton was sold sometime prior to that date. 

The defendant, however, undertakes to establish the date of sale by 
attempting to offer evidence showing either the average price of cotton 
during the year 1927 on certain dates, or the monthly price of cotton 
during the year 1927, but such proof, at most, raises a haze of conjecture 
and a fog of speculation, and does not constitute evidence of the neces- 
sary and vital facts. Therefore, the instruction given by the trial judge 
on the second issue was correct. 

As the ruling upon the second issue determines the merit of the 
controversy, it is not deemed necessary to decide whether the defendant's 
counterclaim, set up in the amended answer, for damages sustained by 
the negligent handling of the 1926 crop, is barred by the statute of 
limitations. I t  is said in 37 C. J., page 1082, section 522, that:  "Where 
a counterclaim or set-off is pleaded in an amended answer or plea, and 
not in the original, the statute runs against it until the filing of the 
amended answer." This declaration of law finds direct and unequivocal 
support in Christmas 21. Mitchell, 38 N. C., 535; Gill v. Young, 88 
N .  C., 58; Hester v. 1Vullen, 107 N. C., 724, 12 S. E., 447, and Sums 
u.  Price, 121 N. C., 392, 28 S. E., 486. The theory upon which the 
decisions turn is that the amendment introduces a separate and distinct 
cause of action and such cause of action so alleged is subject to any and 
all legal defenses that the adverse party may interpose, including the 
statute of limitations. See, also, R. R. v. Dill, 171 N. C., 176, 88 S. E., 
144; Jones v. Vanstory, 200 N.  C., 582. Implications to the contrary 
may be deduced from Brumble v. Brown, 71 N. C., 513. 

No error. 
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BLACKSTONE GUANO COMPANY, A CORPOBATION. V. W. G. BALL AXD 
A. W. PERRY, TRADING AS W . G .  BALL AND'COMPLLNY, AND R. G. 
BAILEY, RECEIVER. 

(Filed 28 October, 1931.) 

Appeal a n d  E r r o r  J -Error i n  exclusion of evidence is harmless when 
evidence of same import is  l a te r  admit ted on  t h e  trial. 

Where a party objects to the ruling out of certain evidence and later 
during the trial evidence of the same import is admitted of which he gets 
the benefit, the error, if any, committed in  ruling out the evidence 
is harmless. 

Same-Where it does no t  appear  what  testimony of witness mould 
have been, i ts  exclusion cannot b e  held for  prejudicial error. 

Upon a n  assignment of error to the exclusion of certain testimony 
tendered, the record must disclose what the testimony rejected would 
have been or the assignment of error will not be considered on appeal. 

Partnership D b--Urhere firm receives benefit of purchase o n  credit 
t h e  members a r e  liable al though purchase o n  credit was not  author- 
ized. 

Where a member of a partnership violates a partnership agreement 
not to buy on credit, and there is evidence that  his copartner had in- 
formed the seller's agent of the agreement prior to the sale, but the 
undisputed evidence is to the effect that the partnership received the 
benefit of the transaction, Held: the partnership is liable for the purchase 
price, and an instruction upon the undisputed evidence that if the jury 
found it to be true to answer the issue for the plaintiff is not error, 
and the fact that the partnership was later placed in a receiver's hands 
aud that one of the partners was indicted is not relevant to the issue. 

APPEAL b y  defendant  W. G. B a l l  f r o m  Moore,  Special  Judge, a n d  a 
jury, a t  F e b r u a r y  Term,  1931, of FRAXKLIN. NO error .  

T h e  issue submit ted to  t h e  j u r y  a n d  the i r  answer thereto, were a s  
follows : " In  what  sum, if any,  a r e  t h e  defendants indebted t o  plaintiffs 1 
Answer:  $466.50, wi th  interest f r o m  1 5  May,  1929." 

T h e  court  below charged t h e  j u r y  a s  follows: "If you believe t h e  
evidence as  testified to, I charge you  t o  answer the  issue $446.50 and  
interest." J u d g m e n t  was rendered i n  accordance wi th  t h e  verdict. De- 
fendant  W. G. B a l l  made numerous exceptions and  assignments of e r ror  
and  appealed to  t h e  Supreme Court .  T h e  mater ial  ones will  be con- 
sidered i n  the  opinion. 

E d w a r d  F. Grifl in for plaintif f .  
W h i t e  c6 illalone and  Y a r b o r o u g h  & Y a r b o r o u g h  for W .  G. Bal l .  

CLARKSON, J. T h i s  is  a civil action brought by  plain;;iff, a corpora- 
tion, against  t h e  defendants to  recover the  sum of $466.50, a n d  interest, 
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due by note dated 15 May, 1929, due at  five months made to plaintiff. 
Said note signed '(W. G. Ball and Company, by A. W. Perry, manager." 
W. G. Ball and A. W. Perry were partners engaged in the mercantile 
business, selling fertilizer, etc. The note was given for a car of fertilizer 
bought by defendants from plaintiff. A. W. Perry testified, in par t :  
"Yes, sir, we received the car of fertilizer for the company. Yes, sir, i t  
mas sold by me for the company. Yes, sir, the proceeds were used for the 
company and by the company." 

W. G. Bergman testified, in par t :  "I am vice-president and manager 
of the Blackstone Guano Company. This check was received by our 
firm. I t  was for a car of fertilizer shipped to W. G. Ball and Company. 
I t  is for $466.50. That check was put in the bank in the due course 
of our business and deposits. I t  was not paid. During the year 1929, 
we sold W. G. Ball and Company, certain fertilizer. We had carried on 
cash transactions prior to this. What me termed cash. Yes, sir, we did 
sell then1 on credit, and had credit trade with them. This note was de- 
livered to me. I t  was delivered to Blackstone Guano Company, by mail 
from IfT. G. Ball and Company, A. W. Perry, manager. The amount is 
$466.50. Yes, sir, it was to take care of a check which the bank charged 
to our account. The check was duly deposited by us. We made demands 
on W. G. Ball and Company for the payment of this note when it became 
due. I didn't call on Mr. Ball personally at its actual maturity, but my 
letter addressed to W. G. Ball, at  Alert, N. C., dated 22 January, 1930. 
This letter tells we are drawing draft against him. About the time of 
our letter n-e received one from Mr. Ball asking us for a statement of 
the business with W. G. Ball and Company for the years 1928 and 1929, 
and stating in his letter that the firm was in the process of dissolution." 

The defendant, W. G. Ball, admitted the partnership, but contended 
that he notified plaintiff "in express terms more than once, that no sale 
of fertilizer could be made to said firm, except for cash, and that the 
defendant, A. W. Perry, had no right or authority to purchase any 
fertilizer in the name of the firm on credit.', 

The defendant, W. G. Ball, contended further that the court below 
rrred in excluding testimony on his part as to the nature of the agree- 
ment with Perry in regard to dealing on a cash basis. H e  would hare 
testified: ('We were to handle fertilizer, hay and galvanized roofing on 
a cash basis, everything to be paid for before it was ever unloaded, not 
a dime's worth to be unloaded until paid for-that was our agreement." 
But we find the following in the record as testified to by Ball: "Q. Did 
you give Mr. Perry any authority to buy or sell anything on credit? 
Ans.: No, sir, I did not. Q. Did you have a distinct agreement not 
to buy or sell anything on credit? d m . :  Yes, sir, that was our agree- 
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ment. Mr. Perry sent a man from the Blackstone Guano Company 
down there to see me one day, Mr. Chambers, and he tried to sell me a 
car of fertilizer-thought I would be interested. Kept insisting, said 
Mr. Perry said if I would buy one car, said he would double the order. 
I said I haven't got the money. I said don't sell me or him neither 
unless you get the money. Yes, sir, I told him that Mr. Perry had no 
authority to buy anything on credit; that was in 1928, the last of 
March the representative came to see me one more time. H e  just came 
by there and tried to sell me some fertilizer. I told him I was not in- 
terested. I didn't have any money. I didn't have anything to do with 
the business over there in the selling line." 

I f  there was any error in the exclusion of the evidence; we think the 
defendant Ball substantially got the benefit of the evidence from his 
subsequent testimony above, which was admitted (Nichols v. Bradshaw, 
195 N.  C., 763) ; but, from the view we take of this case, this evidence 
was immaterial. 

An exception and assignment of error was to the effect: "Defendant 
tenders evidence to show that the firm got no benefit from the fertilizer.'' 
The record does not disclose what the evidence was; therefore the assign- 
ment of error cannot be sustained. Campbell v. R. R., ante, at p. 109. 
The fact that the firm is in the hands of a receiver, and Mr. Perry has 
been indicted, is not relevant to this issue. 

I n  Johnson v. Bernheim, 76 N.  C., at p. 140, is the following: "But 
even in that case if the terms are violated, as if a partner buy on time 
when he ought to buy for cash and the thing bought come into the 
partnership and the partnership take the benefit, the partnership must 
pay for it." See same case, 86 N. C., 339. 

The defendant contends "That the court was in error in  giving in- 
structions here complained of. The case of Sladen v. Lance, 151 N. C., 
493, is almost on all-fours with the instant case." 

I n  Oakley v. Morrow, 176 N. C., at  p. 136, we find: "The contract 
in question here was for labor performed and money lent to the firm 
during the year to enable it to carry on its ordinary business, and, in the 
absence of any facts or circumstances creating an estoppel, defendant 
is liable by reason of his position as member of the firm, and whether 
plaintiff knew of his effort and purpose to withdraw or not. Johnson v. 
Bernheim, 86 N .  C., 339. I n  the case of Sladen v. Lance, 151 N .  C., 
492, it is not opposed, but in direct recognition of the principle. That 
was the case of a partnership which, by its terms, imposed special 
restrictions on the power of the partner who made the contract, and 
i t  was held that a creditor selling to the firm with knowledge of these 
restrictions was bound by them; but in our case, as stated, the defendant 
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is  a general partner;  the contracts were made with a member having 
full powers, and the firm has received full consideration." See Machine 
Co. v. Morrow, 174 N. C., 198. 

The  undisputed evidence i n  the record is to the effect that  the de- 
fendants partners received the car of fertilizer purchased by A. W. 
Pe r ry  for the company, and '(the proceeds were used for  the company 
and by the company." The partnership got the benefit of the fertilizer 
and must pay for it. "The firm has received full consideration." F rom 
the facts in this case, the charge of the court below was correct. I n  the 
judgment of the court below, we find 

No error. 

C. M. SPENCER v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 28 October, 1931.) 

Master and Servant E +Evidence of defectiveness of brake causing 
injury held sufficient t o  be submitted to the jury. 

Upon the question of whether an injury received by a brakeman while 
making a flying switch on a freight car in interstate commerce was 
caused by a defective brake, for which injury the carrier would be liable 
under the provisions of the Federal Safety Appliance Act, the insuficiency 
of the brake may be s h o ~ n  by the failure of the brake to function prop- 
erly when operated with due care by an experienced brakeman in the 
normal, natural and usual manner, and where there is evidence of this 
character, defendant's motion as of nonsuit should be overruled and the 
case submitted to the jury. 

APPEAL by defendant from Grady, J., a t  Second May Term, 1931, of 
WAKE. 

Civil action to recover damages for an  alleged negligent injury due to 
defective or inefficient hand brakes on a freight car. 

The  defendant is  a common carrier by railroad, engaged in interstate 
commerce, and the plaintiff was employed by the defendant in such 
commerce as a brakeman on a local freight t ra in  running from Norliaa, 
N. C., to Richmond, Va., a t  the time of his  in jury  10 October, 1929. 
The accident occurred about 8 :30 p.m., i n  a switching operation at 
Creamery, Va., when two coal cars, loaded with crushed stone, were 
being moved from the main line to a side track. I t  was found con- 
venient to  effect this movement by making a running or flying switch, 
and plaintiff, who had had twenty years experience as a brakeman, was 
placed on the cars to stop them by use of the hand brakes before they 
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reached other cars standing on the siding. The brakes failed to work, 
and plaintiff was unable to control the movement of the cars. 

Plaintiff testified: "I used all the force I had in an effort to stop the 
cars, but it had no effect. The cars gained speed. When I discovered 
that it had no effect, I used the brake stick, trying to get more leverage. 
I put the brake stick in position to use the ordinary way. I tightened 
and i t  did no good. I took it out-wanting a better hold- put it in 
again and put all my weight against it. I wanted to get all the braking 
power I could, and something gave loose and threw me froin my position 
to the ground. . . . I f  the cars had been equipped with efficient 
hand brakes, I could hare controlled them without the use of the hand 
stick. . . . When I fell, the wheel of the car I was riding passed 
over my leg and cut it off." 

C. D. Elmore, conductor in charge of the train, and witness for the 
defendant, testified: "When I ordered Capt. Spencer to assist in this 
switching operation, I expected the hand brake to control the movement 
on that side track. . . . He was obeying my orders. . . . A 
brake that mill not control a car on that siding, loaded as those cars, 
is not an efficient brake. . . . I f  the hand brakes were efficient and 
in working order, they would control those oars without the use of a 
brake stick." 

Defendant's witness, J. J. Flowers, an inspector, with swellteen years 
experience, testified: "If the brake was applied by an expe:rienced brake- 
man and did not slow the speed down, I would say that it was an in- 
efficient brake. I would say that if it was properly put 011 and did not 
stop the speed of the car, it was not efficient at  the time." 

&<t the Elose of plaintiff's evidence, and again at  the close of all the 
evidence, the defendant moved for judgment as in case of nonsuit. Over- 
ruled; exception. Motion and prayer by defendant for directed verdict. 
Declined ; exception. 

The jury found that the plaintiff was injured "by reason of the fact 
that the car in question was not equipped with efficient ]land brakes," 
and assessed damages. 

Judgment on the verdict, from which the defendant appcals, assigning 
errors. 

Clyde A. Douglass and Robert N .  Simms for plaintiff. 
Murray Allen for  defendant. 

STACY, C. J., after stating the case: The appeal presents the single 
question whether, under the Federal law, the evidence i c j  sufficient to 
carry the case to the jury and to warrant a verdict for the plaintiff. 
We think it is. 
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I t  i s  conceded that, if the hand brakes on the car in question were 
inefficient and this caused the injury, there is  inescapable liability under 
the Safety Appliance Act. Hamilton v. R. R., 200 N. C., 543, 158 S. E., 
75. Bu t  defendant says plaintiff's proof leaves the cause of the injury 
in  conjecture. Collins v. Great Northern Ry .  CO., 231 N.  W.  (Minn.), 
797. H i s  testimony that  the brakes were used in the normal and usual 
manner and failed to work, coupled with that  of defendant's witnesses, 
was such evidence of inefficiency as to make a n  issue for the jury. 
Detroit T. d I. R. Co. v. Hahn, 47 Fed. (2d),  59; Didinger v. Pa. R. 
Co., 39 Fed. (2d) ,  798. 

Narrowed, as the appeal is, to the sufficiency of the evidence to carry 
the case to the jury and to warrant  a verdict for the plaintiff, i t  would 
serve no useful purpose to elaborate the testimony. Inefficiency of hand 
brakes, like the ones here in question, may be shown from some particu- 
lar  defect, or by a failure to function when operated with due care, in 
the normal, natural and usual manner. Altman v. A. C .  L., 18  Fed. 
(2d),  405. The plaintiff pursued the latter method in his proof. 

N o  error. 

H. R. WHITLEY v. KORTH CAROLINA STATE HIGHWAY COMMISSION, 
SELF-INSURER. 

(Filed 28 October, 1931.) 

Master and Servant F &In this ca.se held: injury to employee did not 
arise out of the employment and compensation was properly denied. 

In order for an injury to be compensable under the Workmen's Compen- 
sation Act it must not only arise in the course of the employment but 
also arise out of the employment with a causal connection between the 
accident and the employment, and where an employee of the State High- 
way Commission, while engaged in his employment, is accidentally shot by 
a hunter, the injury does not arise out of the employment and is not 
comyensable even under a liberal interpretation of the statute. 

, ~ P P E A L  by plaintiff from Devin, J., a t  >lay Term, 1931, of PITT. 
Affirmed. 

Plaintiff mas an  employee of the State Highway Commission. On 
5 February, 1930, he was accidcntally shot by one 0. S. Kittrell, while 
bird hunting, i n  the left eye and lost the vision. When shot plaintiff 
was a t  defendant's truck shed about a mile or so from Greenville, N.  C., 
on Highway No. 91. 
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WHITLEY v. HIGHWAY COMMISSION. 

Plaintiff's version of the occurrence is as follows: "I had eaten 
dinner and started working on the truck-and I started to wipe some 
grease off the truck so we could put the transmission in and not get 
greasy. I had been at  work a while and near one o'clock :[ was standing 
beside the truck on the other side of the truck. The truck was headed 
toward the shed. I was wiping grease out of the foot board. All of a 
sudden I felt something stinging me and several things hit me on the 
shoulder. I heard a gun fire and I felt this and my eye started hurting 
and I knew I was shot. I called to the one that shot me and he came 
over there and Mr. Eittrell took me on to the car and Mr. Morton took 
me to Dr. Brown's office." 

The North Carolina Industrial Commission made an award to plain- 
tiff. The defendant appealed to the Superior Court and the decision 
of the Commission was reversed on the ground "that the injury com- 
plained of did not arise out of the plaintiff's employment, the decision 
of the Industrial Commission is reversed, and the award denied." From 
the judgment plaintiff appealed to the Supreme Court. 

Blount & James for plaintiff. 
Charles Ross for defendant. 

CLARKSON, J. Plaintiff, in his request to the North Carolina Indus- 
trial Commission that his claim be allowed, states: "We have been un- 
able to agree because I believe the accident happened while I was in the 
performance of my duties to the State Highway Commission, and there- 
fore, I am entitled to compensation." Plaintiff's contention was correct, 
in part, he was on duty when the unfortunate accident happened by which 
he lost the vision of his left eye. An unfortunate and deplorrtble occurrence 
and the sorrow of the party who did the injury is thus expressed: "I 
am willing to do anything for him I can. I hated the accident so bad. 
I have never hit anything when I hunted before. I would not have 
done it for anything in the world. I did not sleep any for two or three 
nights worrying about it." 

Recovery by the workman can be only "compensation for personal in- 
jury or death by accident arising out of and in the course of the em- 
ployment," etc. Public Laws 1929, chap. 120, part see. 4 

From plaintiff's request it may be noted that he says "the accident 
happened while I was in the performance of my duties." This is correct, 
but the law goes further-it must not only be when he is on duty "in 
the course of the employment," but the compensation is "for personal 
injury or death by accident arising out of and in the course of the em- 
ployment." Humanitarian ideals prompted the passage of the act and 
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th i s  Cour t  i n  considering the  h i g h  purpose, h a s  given i t  a liberal con- 
struction, but  we cannot stretch t h e  act  to  say  t h e  unfor tuna te  accident 
t o  plaintiff arose out of t h e  employment. T h e  general principle s tated 
by  plaintiff i n  cases cited is  correct, but  not applicable t o  the  facts  i n  
th i s  action. 

W e  th ink  there  is n o  causal relation between t h e  accident a n d  t h e  
employment. F o r  the  reasons given t h e  judgment of t h e  court below is 

Affirmed. 

STATE v. BENNIE GRIFFIN. 

(Filed 28 October, 1931.) 

1. Homicide G -Evidence of guilt of murder  i n  the first degree held 
sufficient to b e  submitted to t h e  jury. 

Where in a prosecution for murder there is evidence tending to show 
that  the defendant and three others went to the home of the deceased 
in a borrowed car to get some whiskey, that, instead of paying for the 
whiskey, the defendant told the deceased to "get to the bushes" and 
shot him twice, inflicting injuries resulting in death, that  after shooting 
the deceased the defendant, in answer to a question from one of his 
companions a s  to why he had done so, said "S. 0. B. ought to be dead, he 
didn't have any liquor," with further evidence that the gun with which 
the murder was committed had been bought by one of the "gang" for 
use in "high-jacking and taking folks' liquor," is Held: sufficient .evidence 
of premeditation and deliberation to take the case to the jury on the 
capital felony of murder in  the first degree. 

2. Criminal Law G j-Where the defendant testifies i n  his own defense 
he is subject to cross-examination as other  witnesses. 

Where a defendant in a criminal prosecution testifies in his own behalf 
he waives his constitutional privilege not to answer questions tending 
to incriminate him and is subject to cross-examination for the purpose of 
impeaching his credibility a s  other witnesses, C. S., 1799, and on a prose- 
cution for murder it  is  competent to ask the defendant on cross- 
examination whether he did not kill another with the same pistol with 
which he shot the deceased, i t  being admitted that  the same pistol was 
found in room after the second shooting. 

APPEAL by  defendant f r o m  Frizzelle, J., a t  J u n e  Term,  1931, of 
ORANGE. 

Crimina l  prosecution t r ied upon  a n  indictment  charging t h e  defendant  
wi th  the  murder  of one McIver  Trice. 

Verd ic t :  Gui l ty  of murder  i n  t h e  first degree. 
J u d g m e n t  : D e a t h  by  electrocution. 
T h e  prisoner appeals. 
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Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

Gates & Thompsolt for defendant. 

STACY, C. J. *4t the June Term, 1931, Orange Superior Court, the de- 
fendant herein, Bennie Griffin, was tried upon an indictment charging 
him with the murder of McIver Trice, which resulted in a conviction 
and sentence of death. H e  was allowed to appeal in forma pauperis. 

I t  appears from the record that on 15 May, 1931, the prisoner and 
two others, Henry Rainey and Gyp Riley, borrowed an automobile from 
Tim Wilcox in Durham and drove out to the home of MaIver Trice in 
Orange County to get some liquor. Instead of paying for the liquor, 
which belonged to Major Trice, the defendant told the deceased to "get 
to the bushes," and shot him twice, inflicting wounds from which he 
died the following morning. After shooting the deceased, the prisoner 
jumped into the automobile and said to his companion, who was driving 
the car, '(get the hell out of here." One of the occupants of the car later 
inquired: '(What did you shoot that fellow for, Bennie? Defendant 
replied: "S. 0. B. ought to be dead, he didn't have any liquor." 

I n  accouriting for the possession of the pistol, the prisoner testified 
on cross-examination: "The gun belonged to all three of cLs. We bought 
the gun for the purpose of high-jacking and taking follrs' liquor and 
things. Gyp said we needed a gun in the gang and he bought the pistol. 
. . . This is not my gun, but the gun that was bought for the gang." 

The principal question presented by the appeal is whether there is 
sufficient, competent evidence of premeditation and deliberation to carry 
the case to the jury on the capital felony of inurder in the first degree. 
We think there is. S. v. Evans, 198 N. C., 82, 150 S. E., 678, and cases 
there cited. 

The prisoner was asked by the solicitor on cross-examination if he did 
not kill Katherine Mangum with the same pistol he shot the deceased. 
Objection; overruled; exception. His answer was: "No sir, I did not." 
I t  mas admitted that the same pistol was found in Katherine Mangum's 
room after she was shot. The exception is without merit. S. v. Madin, 
195 S. C., 537; S. v. Jeffreys, 192 N.  C., 318; S. v. Spencer, 185 
N. C., 765. 

I t  is provided by C. S., 1799, that a defendant on trial in this juris- 
diction, charged with a criminal offense, is, at his own request, but not 
otherwise, a competent witness to testify in his own behalf, but every 
such person examined as a witness "shall be subject to cross-examination 
as other witnesses," and he waives his constitutional privilege not to 
answer questions tending to incriminate him. S. v. Simonds, 154 N.  C., 
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197, 69 S. E., 790; 8. v. Allen, 107 N. C., 805, 11 S. E., 1016. H e  may 
be asked impeaching questions. 8. v. Thomas, 98 N .  C., 599, 4 S. E., 
518; S. v. Lawhorn, 88 N. C., 634. And whether he  has not been con- 
victed of offenses calculated to affect his  standing as a witness. 8. v. 
B e d ,  199 N.  C., 278, 154 S. E., 604; AS. v. Garrett, 44 N .  C., 357; 
S. v. Patterson, 24 N.  C., 346. "By availing himself of the statute he 
assumes the position of a witness and subjects himself to all the dis- 
advantages of that  position, and his  credibility is  t o  be weighed and 
tested as that  of any other witness."-Rufin, J., in S. v. Eper, 85 N.  C., 
585. 

I n  no view of the evidence could the tr ial  court have granted the 
prisoner's motion for judgment as i n  case of nonsuit. C. S., 4643. The 
verdict and judgment will be upheld. 

N o  error. 

STATE v. ERNEST HERRING. 

(Filed 28 October, 1931.) 

1. Criminal Law I g-Failure to instruct jury as to presumption of 
innocence is not reversible error. 

Where upon the trial for a homicide the judge has fully and sufficiently 
charged the jury that the State must satisfy them of the guilt of the 
defendant beyond a reasonable doubt, the failure to instruct them as 
to the legal presumption of the defendant's innocence is not sufficient 
to warrant the granting of a new trial, this presumption not being con- 
sidered as evidence in the case. 

2. Sam-Failure to define "reasonable doubt" is not reversible error. 
The failure of the trial judge to define the term "beyond a reasonable 

doubt" in his charge to the jury will be considered as a failure to charge 
upon subordinate elaboration and will not be held for reversible error. 

3. Criminal Law G j-Testimony of accomplice if believed is sumcient 
for conviction. 

The testimony of an accomplice if believed by the jury is sufficient for a 
conviction, and it is within the sound discretion of the trial judge to 
charge that the testimony of an accomplice should be scrutinized care- 
fully and cautiously. 

APPEAL by defendant from Small, J., at  April Term, 1931, of SAMP- 
SON. NO error. 

The  defendant was convicted of murder in the first degree of one 
F. F. Newton, on 28 June,  1930 (Saturday),  and sentenced to be 
electrocuted. 



544 I N  T H E  SUPREME COURT. [ Z O l  

The facts: Mr. Newton had been postmaster at Kerr for 24 years, he 
was 70 years old, and in good health, weighed about 200 pounds. New- 
ton always walked home at noon for dinner, between 12 and 1 o'clock, 
and followed the path that led through Seller's field, and usually brought 
a white sack with the home mail and business letters in it. When he 
left home that Saturday morning to go to work at  the postoffice, he was 
wearing a light shirt, light trousers and a straw hat. H e  wore a watch 
attached to his trousers by a red string. Newton was found a little 
before sundown some distance from the road that leads to his home. A 
trail indicated that something had been dragged off, the grass mashed 
down flat, following the trail in the woods about 15  to 20 steps was 
found a slip of paper in Newton's handwriting. After a few steps the 
grass gave out and the trail was through bushes and shrubbery, it went 
to the edge of the bay and it looked like scuffling had taken place. 
Further into the bay where the bushes had been dragged down and 
separated, and about 20 steps further down behind a clump of bushes, 
Mr. Newton was found. When found he was called to; he opened his 
mouth and threw up his right hand and drew up his left knee; when 
called again he didn't move. H e  was bare from his waist line to his 
neck. His  eyes were blue and swollen, and his head had been badly 
beaten, and on his head and back of his neck there were many lacera- 
tions, and his head was lying in a pool of blood. He  had lost considerable 
blood. His  breast and shirt and trousers were bloody. The top of his 
head had been severely beaten, about eight or ten times, one at  the base 
of his neck was about three inches long. He  died the next day. About 
a hundred yards from the scene of the killing the mail sack was found. 
A small piece of paper was found which led to the belief that the sack 
was near and about 20 feet into the bay the sack was found hanging to 
the trees, the family mail and newspapers in it. Whilo bringing the 
sack out, two packs of cigarettes were found. The sack was found in 
about 35 yards from the road traveled by Newton and in the direction 
of Newton's home, and the defendant's home. Tracks were found "and 
they were made with leather bottom or stiff bottom shoes and they 
had been turned side wise and made a side wise track, and there were 
tracks that looked like they were made with rubber bottom shoes. The 
tracks were near the stump about fifty-five yards from where the body 
was found. On the trail that led into the bay, about twenty-five yards 
from the road, was a scuffled place in the bushes. There were two or 
more different sets of tracks. The main track was the .rubber bottom 
track. About thirty yards from this stump on the left-hand side of 
the road going towards Mr. Newton's home, there was a place that 
looked like somebody had laid down on the grass and pressed their 
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elbows and knees down. One could see from this stump about one 
hundred yards up the road towards Kerr. Next morning about day 
parties started an investigation. Along the trail where Newton was 
dragged, on each side of this trail about two feet wide, there was a 
trail where someone had walked. Also there was a good sized scuflled 
place and some pens and nickels and other articles that were in Newton's 
pockets, and four or five steps along the trail mas found a long club and 
two short clubs. The short clubs had been freshly broken. These were 
found about fifteen steps away from where Newton was found. 

W. L. McPhail testified, in par t :  "Across the road from the stump 
we found where someone had laid behind the stump facing Kerr. Could 
see one hundred and ten yards towards Kerr. We observed rubber 
bottom tracks that made a round impression on the sand. We took the 
trail and went down side of the bay, crossed Deer Ford, and about three 
hundred yards down a path. There was a leather bottonl track about 
the stump. We followed the track about a half mile in the direction of 
the defendant's home. Defendant l i d  about a mile and a quarter from 
the scene of the crime. I know the defendant. After we found the 
tracks and clubs we went to Kerr to show the sheriff the clubs and 
hat, and when we got there the sheriff had Ernest. They went and got 
Chevis and came back and the sheriff and some of the deputies went off 
with Chevis and asked me to keep Ernest until they returned. I t  was 
between eight and nine o'clock the morning of 29 June. Ernest had on 
brown tennis shoes, rubber bottoms. The right shoe was bursted out 
on the side. The tracks in the swamp were bursted out on the right 
shoe. We followed that track across the Deer Ford for about one-half 
mile. I asked him (Ernest) what he was arrested for and he told me 
it was for stealing gasoline. I asked him if he had on those shoes the 
day before and he said he did." 

Ebb Newkirk testified, in par t :  "I saw the defendant, Ernest Her- 
ring, and his brother, Chevis Herring, sitting on Mr. Carter's store 
porch about six o'clock the day before Mr. Newton was murdered, 27 
June, 1930. Mr. Newton went into the postoffice carrying some money 
that he was preparing to send off that evening, and Ernest and Chevis 
went into the postoffice. Mr. Newton was handling money, and Ernest 
and Chevis both saw him with it. They left the postoffice and went back 
to Mr. Carter's store porch and seemed to be engaged in a conversation. 
They stayed in the postoffice just a few minutes, did not ask for any 
mail and did not have any letters to mail. I heard nothing that was said 
between them after they left the postoffice." 

The defendant went on the witness stand and denied his guilt. When 
taken to the scene of the crime at night by the officers, under most try- 
ing circumstances, he denied his guilt. 
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Dr. V. R. Small, testified, in par t :  "It is my opinion that the witness, 
C h e ~ i s  Herring, is not crazy, but that he shows a decided mental de- 
ficiency. His  mental development has been arrested at about the age 
of eight years. The fact that he is grown physically and apparently is 
a normal man physically has no bearing upon his mentality. H e  has the 
mentality of a child of eight years of age. ( I n  answer to a hypothetical 
question) I have an opinion, satisfactory to myself as an expert on 
mental and nervous disorders, that in consideration of the fact that the 
witness, Chevis Herring, has the mentality of a child of eight years of 
age, that neither of his statements would have any more weight and 
should be no more worthy of belief than another. . . . I f  the jury 
should find from the evidence that the witness, Chevis Herring, and the 
defendant on trial had had a fight and that the witness, Chevis Herring, 
has slapped the defendant in the mouth and that the defendant had 
jerkcd Chevis out of the car, and that Chevis had taken a pump and 
struck the defendant with it, having the defendant down on his back 
on the ground, and that the defendant had cut the witness, Cheris 
Herring, with a knife and it required ten stitches to sen it up ;  and if 
the jury should find that the officers had this witness, Chevis Herring, 
in their custody and had put him through the third degree, and said: 
'Now, we want you to confess and not take all the blame on yourself,' 
I have an opinion, satisfactory to myself, that under those circumstances 
a child with the mentality of eight years of age would have a tendency 
to strike back and implicate another through a spirit of revenge, or in 
a spirit of shirking responsibility and shifting the blame to someone 
else. (On cross-examination) : I f  the jury should find that the deceased 
had a watch on him and that witnesses have testified that he had a 
watch and identified the watch here as being the watch he had on at 
the time, and if the jury should further find from the evidence that 
Mr. Newton carried that watch attached to his pants pocket with 2 
red string, and if the jury should further find from the evidence that 
Chevis Herring said that he got that watch of Mr. Newton's and carried 
it off some distance a mile or more and concealed it, and then several 
days afterwards he should go with the officers and find that watch where 
he said that he had placed it, I think that he knew what :ie was doing.'' 

Defendant offered in evidence the following: 

"State's Prison-Raleigh, N. C. 
I, Chevis Herring, was convicted of the murder of Mr. F. F. Newton 

at Kerr Station on 28 June, 1930. My brother, Ernest Herring, was 
also convicted of the murder of Mr. Newton. I was tried and convicted 
first, and at  the trial of Ernest Herring I was put on the stand by the 
State, and I testified that Ernest was with me and helped me kill Mr. 
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Newton. Sheriff Moore told me that when I told about it not to take 
all the blame on myself. 

I have now sent for Mr. H.  H. Hubbard, who is my lawyer, and for 
Mr. A. L. Butler and Mr. H. A. Grady, Jr., who are Ernest's lawyers, 
and I now state that Ernest was not with me at the time I killed Mr. 
Kewton. He  knew nothing about it. I saw Ernest on Thursday, 26 
June, before the killing, and nothing mas said about killing Mr. Newton. 
I did not see Ernest again until Sunday morning, 29 June, after the 
killing. 

I killed Mr. Sewton myself, and Ernest is absolutely innocent, knew 
nothing about it, and had nothing to do with it. 

Signed. Chevis Herring. 
Witness : 

H .  H. Honeycutt, Warden; A. 0. Honeycutt." 

On the trial C h e ~ i s  Herring testified in par t :  that Ernest Herring hit 
Mr. Newton with a large stick, and described the killing. 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones will be con- 
sidered in the opinion. 

Attorney-General Brummif t  and Assistant Attorney-General Seazoell 
for the State. 

Algernon L. Butler and Henry A. Grady, Jr., for defendant. 

CLARKSON, J. Defendant was heretofore convicted of murder in the 
first degree and sentenced to be electrocuted. H e  appealed to this Court 
and a new trial was granted him. I n  that case we find: "To avoid 
repetition we may say that the evidence appearing on the present record 
is sufficient to carry the case to the jury. . . . Throughout the 
entire colloquy, Ernest Herring continually challenged the correctness 
of his brother's statements. H e  at no time declared his own complicity 
in the crime; and me think it was error to admit this evidence as against 
the present defendant. The whole conversation amounted to no more 
than an accusation by Chevis against Ernest, which the latter denied.'? 
8. v. Herm'ng, 200 N .  C., at p. 309. 

On the present appeal, the defendant contends that the questions in- 
volved are: (1) I s  it error for the court to fail to charge the jury as 
to the presumption of innocence of the defendant? We think not. ( 2 )  
I s  it error for the court to fail to define to the jury the meaning of the 
term "reasonable doubt 2" We think not. 

The defendant contends that "it is the duty of the trial judge in a 
proper instruction to the jury to give him the benefit of the doctrine 
of the presumption of innocence, and that under the settled law of 
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North Carolina this presumption is an instrument of proof and is to be 
treated as evidence. The defendant further contends that the failure of 
the court to define to the jury the meaning of the term 'reasonable 
doubt' is likewise error, which was rendered all the more prejudicial 
in view of the failure to charge presumption of innocence, in that the 
use of the words 'reasonable doubt' alone, without regard being had 
for the presumption of innocence, is held to be insufficient, as it presents 
to the jury a gauge by which to measure a condition of mind necessary 
for acquittal while withholding from them an instrument of proof which 
goes to bring the condition of mind from which reasonable doubt arises. 
S.  v. Sears, 61 N.  C., 146; S.  v. Knox, 61 N. C., 312; Coffin v. U .  S., 
156 U. S., 432." We have examined the above cases and also the fol- 
lowing North Carolina cases cited by defendant: S. v. Woodly, 47 N. C., 
276; S.  v. Massey, 86 N .  C., 658; S. v. Adam,  138 N.  C., 688; S. v. 
McLeod, 198 N. C., 649; S. v. Spivey, 198 N.  C., 655; S.  v. Hardy, 
189 N. C., 799; S. v. Sigmon, 190 N.  C., 684. The brief of defendant's 
counsel is able and well prepared, but we see no good reason to overrule 
the Boswell case, 194 N. C., 260, which defendant says "is contrary to 
the position of the defendant in  this appeal." 

The first contention of defendant, is not sustained by the decision of 
this Court in S.  v. Boswell, supra, where the matter is thoroughly con- 
sidered. At p. 262, speaking to the subject: "It is obvious that if the 
'presumption of innocence' is evidence in favor of a defendant, charged 
with crime, then it would be the imperative duty of the trial judge 
to instruct the jury i s  to such presumption. The question as to whether 
the presumption of innocence is evidence or not has created a wide and 
divergent opinion among eminent writers and the courts of last resort. 
Dean Wigmore in his Treatise on Evidence, 2d ed., Vol. 5, see. 2511, 
writes: 'No presumption can be evidence; i t  is a rule about the duty 
of producing evidence. . . . But when this erroneous theory is made 
the ground for ordering new trials because of the mere wording of a 
judge's instruction to a jury, the erroneous theory is capa'ble of causing 
serious harm to the administration of justice. And, because of a tempo- 
rary aberration of doctrine in the Federal Supreme Court, in Cofin 
v. U.  S., supra (156 U.  S., 432, 29 L. Ed., 481), such harm was for a 
time impending. A notable academic deliverance, however, by a master 
in the law of evidence, laid bare the fallacy with keen analysis; and 
it was soon afterwards discarded in the court of its origin. I n  some state 
courts the contagious influence of the original error was for a time 
noticeable; but sound views have gradually come to prevail in the 
greater number of jurisdictions.'' S. v. Hege, 194 N.  (I, 526; S. v. 
Leonard, 195 N .  C., 242. 
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I n  S. v. Rose, 200 N .  C., at pp. 344-5, the following is said: "In its 
charge the court had instructed the jury that if they found the facts to 
be as the evidence tended to show, beyond a reasonable doubt, they should 
return a verdict of guilty. Having correctly imposed upon the State the 
burden of proof beyond a reasonable doubt, the court declined to instruct 
the jury that defendant was presumed to be innocent. While the court 
might have well complied with the request of defendant's counsel, under 
the authority of 8. v. Boswell, 194 N.  C., 260, 139 S. E., 374, we 
cannot hold that the refusal to give the instruction as requested was 
error for which the defendant is entitled to a new trial, as a matter of 
law." 

The second contention of defendant is not sustained by the decision 
of this Court in S. v. Wilcox, 132 N .  C., at  p. 1137: "His Honor 
charged the jury as follows: 'What is meant by the term "reasonable 
doubt" is, fully satisfied, or satisfied to a moral certainty. The words 
"reasonable doubt" in themselves are about as near self-explanatory as 
any explanation that can be made of them.' " 

The court below charged the jury: "The State contends that the de- 
fendant murdered or aided and abetted in the perpetration of the mur- 
der of the deceased while attempting to rob the deceased; and if you 
are satisfied from the testimony beyond a reasonable doubt, that the 
defendant murdered the deceased, or aided and abetted in murdering the 
deceased while attempting to rob the deceased, and you are so satisfied 
of that beyond a reasonable doubt, you will return a verdict of guilty 
of murder in the first degree. . . . Now, the burden is upon the 
State, that .is the burden of p~oof is upon the State. Before you can 
return a verdict of guilty of murder in the first degree, you will have 
to find from the evidence beyond a reasonable doubt that this defendant, 
the prisoner, Ernest Herring, killed the deceased, not only with malice 
but with premeditation and deliberation. And the court charges you 
if you should find beyond a reasonable doubt that prior to the time 
the prisoner killed the deceased, he formed a fixed purpose in his mind 
to kill him, and pursuant to that purpose he did kill the deceased, be- 
cause of the purpose in his mind, and not because of any legal provoca- 
tion that was given by the deceased, then the Court charges you that 
he would be guilty of murder in the first degree and it would be your 
duty to so find." 

The court below defined accurately murder in the first and second 
degrees; premeditation and deliberation, and malice. "As you find the 
facts to be from the evidence, you may render one of three verdicts, 
either guilty of murder in the first degree, or guilty of murder in the 
second degree, or not guilty. . . . Chevis Herring admits that he 
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is an accomplice in the killing or murder of F. F. Newton. I t  is, there- 
fore, my duty to instruct you that it is your duty to not repose hasty 
confidence in the testimony of Chevis Herring. You must scrutinize 
the testimony of Chevis Herring carefully and cautiously; look into his 
testimony with care and caution, deliberately and carefully, and ascer- 
tain whether you are satisfied beyond a reasonable doubt that Chevis 
Herring has told the truth under oath on the witness stand in this trial 
relative to whether Ernest Herring killed the deceased, or aided and 
abetted in murdering the deceased. I f  you are not satis15ed beyond a 
reasonable doubt as to the truth of Chevis Herring's testimony here 
on the witness stand in this trial, you cannot convict the defendant of 
any crime. Without the testimony of Chevis Herring, there would not 
have been sufficient testimony to have submitted the case to you as a 
jury. . . . I f  you are satisfied and beyond a reasona'tlle doubt that 
the defendant while attempting to rob or aid and assist in robbing the 
deceased, killed the deceased, it would be your duty to bring in a verdict 
of murder in the first degree. I f  you are not so satisfied, but satisfied 
beyond a reasonable doubt that he killed the deceased with malice afore- 
thought, it would be your duty to bring in a verdict of murder in the 
second degree. I f  you are not satisfied beyond a reasonable doubt that 
he committed the murder while attempting to rob, but are satisfied be- 
yond a reasonable doubt that he committed the murder with malice, it 
would be your duty to return a verdict of guilty of murder in the second 
degree. If you are not  SO satisfied beyond a reasonable doubt ,  tha t  is, 
to  a moral  certainty ,  that Ernest Herring killed the deceased or aided 
and abetted in killing the deceased, it would be your duty to return a 
verdict of not guilty." 

The court below carefully, accurately and in detail gate  the conten- 
tions of the State and defendant. 

I n  S. v. MerricE, 171 N. C., at  pp. 795-6, the following is written: 
"The authorities are at one in holding that, both in criminal and civil 
causes, a judge in his charge to the jury should present every sub- 
stantial and essential feature of the case embraced within the issue and 
arising on the evidence, and this without any special prayer for instruc- 
tions to that effect. Charged with the duty of seeing that impartial 
right is administered, it is a requirement naturally incident to the great 
office he holds and made imperative with us by statute law. Revisal, 
535 (C. S., 564) : 'He shall state in a plain and correct manner the 
evidence in the case and explain the law arising thereon,' and a failure 
to do so, when properly presented, shall be held for error. When a 
judge has done this, charged generally on the essential features of the 
case, if a litigant desires that some subordinate feature of the cause or 
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some particular phase of the testimony shall be more fully explained, 
he should call the attention of the court to  i t  by prayers for instructions 
or other proper procedure; but, as stated, on the substantive features 
of the case arising on the evidence, the judge i s  required to give correct 
charge concerning it. S. v. Foster, 130 N .  C., 666; S.  v. Barham, 
82 Mo., 67; Carlefon v. State, 43 Neb., 373; Simmons v. Davenpo~t, 
140 N.  C., 407." 

The courts below ordinarily in the charge to the jury apply the 
"presumption of innocence7' in the interest of life and liberty, and en- 
large on "reasonable doubt," "fully satisfied" or "satisfied to a moral 
certainty." S. v. Sigmon, 190 N.  C., 687-8; S.  v. Tucker, 190 N .  C., 
709; S.  v. Walker, 193 N .  C., a t  p. 491. When instructions are prayed 
as to "presumption of innocence" and to enlarge on "reasonable doubt" 
i t  i s  in the sound discretion of the court below to grant  the prayer. 

The  court below told the jury "my duty is to instruct you that  it 
is your duty to riot repose hasty confidence in the testimony of Chevis 
Herring. You must scrutinize the testimony of Chevis Herring care- 
fully and cautiously," etc. The  court could have instructed the jury 
that  the uncorroborated testimony of an  accomplice, if believed by the 
jury beyond a reasonable doubt, is sufficient to convict, but tho court 
below rightly gave the caution. This  is in the sound discretion of the 
court. 8. v. Ashbum, 157 N .  C., a t  p. 728. 

The  court below told the jury that  without the testimony of Chevis 
Herring there would not be sufficient evidence to submit the case to the 
jury, and if they mere not satisfied beyond a reasonable doubt that  
Chevis Herring told the truth that  Ernest Herring committed the 
homicide, they would return a verdict of not guilty. There was eridence 
to corroborate Chevis Herring. The  evidence tended to show that  the 
evening before both Ernest and Chevis Herring were at the postoffice 
together, and they saw deceased handling money and the two engaged 
ill conversation. They knew the usual movements of deceased, as  they 
lived in  his neighborhood. That  the deed was committed by two persoils 
and the indications on the ground were that  one was laying down in 
wait watching along the path the  deceased usually went to dinner. That  
the deceased weighed 200 pounds, and that  he was dragged some distance 
down into the bay, that  the trai l  was about two feet wide and the 
indications mere that  a person walked on each side dragging the de- 
ceased, the grass was mashed down. Two packages of cigarettes mere 
found in the vicinity. That  tracks led from the body towards defendant's 
father's home, where defendant was staying. That  a track with a 
bursted shoe, right foot, such as was worn by defendant was followed 
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to within a quarter to half a mile of defendant's home. There was 
evidence to the effect that defendant had a bad reputation. 

When the jury returned a verdict of guilty of murder in the first 
degree, the record discloses : "The following took place : 'Ernest Herring, 
stand up. You remember that before this you have been indicted for this 
felony by you done and committed; you have been arraigned and pleaded 
not guilty, and for your trial you have put yourself upon your God and 
your country, which country have found you guilty. What can you now 
say for yourself, why, according to the verdict passed against you, you 
should not have the judgment to die? What say you, Ernest Herring?' 
Ernest Herring: 'Your Honor, I would like to say this. I am before 
God innocent, and I would say so with my hand on the Bible. I didn't 
do what they say I did, and I want you all to help me. [ want you to 
pray for me.' " 

From the entire record it appears that the able judge in the court 
below gave the defendant a fair and impartial trial. We find in the 
Bible the first murderer was asked: "Where is Abel thy brother? And 
he said, I know 
For the reasons 

No error. 

not. Am I my brother's keeper?" Gen., chap. 4, v. 9. 
given, we find in the judgment of the court below 

ROCKY MOUNT SAVINGS AND TRUST COMPANY AND MRS. ANABEL 
ROSS, ADMINISTRATORS OF T. N. ROSS, DECEASED, V. THE: BTNA LIFE 
INSURANCE COMPANY. 

(Filed 28 October, 1931.)' 

1. Insurance E d-Insurer must act on applica.tion for reinstatement 
within reasonable time. 

There is a material difference between an application for a policy of 
life insurance and an application for the reinstatement of a policy which 
has lapsed for nonpayment of premiums, the terms of the policy for 
reinstatement being in the nature of an agreement to revive the original 
policy after forfeiture upon certain conditions, and the insurer may not 
act upon an application for reinstatement arbitrarily or disregard it by 
failure to act thereon within a reasonable time. 

2. Same-Evidence failed to show that insurer did not act on application 
for reinstatement within reasonable time. 

Although the insurer must act upon an application for reinstatement 
of a policy of life insurance within a reasonable time, where all the 
evidence tends to show that the insurer, upon receipt of the application, 
acted with the diligence required, and that the insured came to his last 
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illness before a conclusion could thus be reached, an instruction that the 
jury should return a verdict for the insurer if they found the facts to be 
as testified by all the witnesses is not error. 

3. Trial D b--Instruction to answer issue in the negative if  the facts 
are found to be as testified by the  witnesses is not a directed verdict. 

An instruction for the jury to ansFer the issue in the negative if they 
should find the facts to be as testified by all the witnesses is not a 
peremptory charge, and the verdict thus returned is not directed, the 
credibility of the evidence being passed upon by the jury. 

CLARKSON, J., dissents. 

CIVIL ACTION, before IIarris, J., a t  February Term, 1931, of NASH. 
This  cause was heard on a former appeal, reported in 199 N. C., p. 

465, 154 S. E., 743, where the facts are set out. 
The  cause cameon  for another hearing upon the opinion of the court 

upon the following issue: "Did the defendant, B t n a  Life Insurance 
Company, fa i l  to  act within a reasonable time under all the facts and 
circumstances surrounding the parties when the application for rein- 
statement was filed, and thereby waive the forfeiture of policy Xo. 
515135 ?" T h e  jury answered the issue ('Yes." 

I t  is to be noted that  a t  the former t r ia l  the  defendant offered no 
evidence explaining the delay of sixty-two days. Evidence was offered 
by both parties a t  the tr ial  now under consideration, and certain addi- 
tional facts are necessary to an  understanding of the principles of law 
involved. The deceased failed to pay in full  the premium due 1 July,  
1927. On 7 November, 1927, Upsham, general agent of defendant, wrote 
to the insured, calling his attention to the fact that  he  had a right to 
submit a request for reinstatement of his policy, and stating: "If you 
are not prepared to pay the full amount of premium of $26.72, we will 
be glad to  accept a partial payment of $10.00 and extend the balance of 
the premium if you will sign enclosed extension note partially filled out." 
On 8 November, the insured signed an  application for  reinstatement to 
the effect that  he was in good health so f a r  as he knew, signed the ex- 
tension agreement and drew a check payable to defendant for $10.00, 
and left all of these papers with Bartholomew, local agent of the defend- 
ant. On  10 November, Upshaw, the general agent, acknowledged re-/ 
ceipt of the check and other papers. Upshaw, the genera1 agent, then 
forwarded the application for reinstatement to the home office in  Har t -  
ford, Connecticut, and i t  was received there on 18  November. On 21 
November, the home office referred the application for reinstatement to 
the medical department. T h e  medical department required further physi- 
cal examination. On 22 November, the home office notified Upshaw, 
general agent a t  Raleigh, that  a complete medical examination of the 
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insured was necessary before passing upon the application for reinstate- 
ment. On 26 November, Upshaw wrote to Bartholomew, local agent 
with whom the insured had left the original papers, and requested the 
local agent to notify the insured that a complete medical examination 
was necessary. Receiving no response to his letter, Upshaw again wrote 
Bartholomew, the local agent, on 21 December: inquiring when the medi- 
cal examination of the insured would be available. I n  reply to his letter 
Bartholomew, the local agent, advised Upshaw that the i rmred was sick 
in  bed. On 24 December, Upshaw advised the home office of defendant 
that the insured was sick. The insured died on 27 December, 1927. 

The defendant tendered certain special instructions as follows : 
(a)  I f  you believe the defendant's evidence, you will arswer the issuq 

'rNo." 
(b) I f  you find the facts to be as testified to by defendant's witnesses, 

you will answer the issue, "No." 
The court refused to give the instructions, and the defendant excepted. 
From judgment upon the verdict, the defendant appealed. 

T7aughan d Yarborough  and Cooley & Bone for p l a i n t i f .  
M u r r a y  A l l e n  for defendant.  

BROGDEN, J. This action has been instituted upon the contract of 
insurance and not in tort to secure damages for the negligent failure 
of defendant to pass upon the application of the insured Many courts 
have permitted recovery for negligent delay in accepting an original 
application for insurance. D u f f y  v. Bankers  f i f e  Association, 139 
N.  W., 1087, 46 L. R. A. (N. S.), 25; Handlier  v. Knight.; of Columbus ,  
183 N.  W., 300; In  re Coughlin's Es ta te ,  205 N .  W., 14; Strand  v. 
Bankers  L i f e  Ins. Co., 213 N. W., 349; K u k u s k a  v. H o m e  H u f .  Hai l -  
Tornado  Ins. Go., 235 N .  W., 403; Jackson  v. N. Y .  L ; f e  Ins .  Co., 7 
Fed. (2d), 31. The authorities are discussed in an illuminating note i11 
Yale Law Journal, Qol. 40, page 121. The author of the article says: 
"Half a century ago the Supreme Court of the United States voiced thc 
judicial opinion of the time when it declared: 'It was competent for the 
insurance company to pause as long as they might deem proper and 
finally to accept or reject the application as they might choose to do.' 
Since then, however, the insecure fortune of an individual pitted against 
the security of an actuary table has caused courts to construct new and 
distort old legal concepts in an endeavor to protect that individual." See 
Annotation 15 A. L. R., p. 1026. I n  North Carolina the Court held that 
delay in passing upon an original application for insu~ance gave no 
cause of action upon the contract. Ross  v. Ins .  Co., 124 N.  C., 395, 32 
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S. E., 733. Subsequently, in  F o x  v. Ins. Co., 185 N. C., 121, 116 S. E., 
266, the Court held that an action for damages was maintainable upon 
allegation and evidence tending to show negligent delay in the delivery 
of a policy. The F o x  case, however, is distinguished in Sturgill v. Ins. 
Co., 195 N. C., 34, 141 S. E., 280. 

The case at  bar does not involve the question of negligent delay in 
passing upon an original application for insurance, but upon an applica- 
tion for reinstatement of a policy already issued and in force until it 
lapsed by failure to pay the premium. The Michigan Court in N. Y ;  
Life Ins. Co. v. M a x  Buchberg, 228 N .  W., 770, 67 A. L. R., 1483, said: 
"The reinstatement of an insurance policy is not a new contract of 
insurance, nor is it the issuance of a policy of insurance; but rather 
is it a contract by virtue of which the policy already issued, under 
the conditions prescribed therein, is revived or restored after its lapse." 
To like effect is the reasoning in Muckler v. Guarantee Fund Life Ass'n, 
208 N .  W., 787, cited by defendant. I n  that case the Court quoted 
with approval from the Colorado Court, as follows: "that the rights of 
an insured, making an application for reinstatement of a lapsed policy, 
are widely different from the rights of those making an original appli- 
cation for insurance, must be conceded, and this principle is so plain 
as to need neither elaboration nor citation of authorities." Couch, En- 
cyclopedia of Insurance Law, Vol. 6, see. 1375, states the proposition 
as follows: "And a contract for reinstatement of a life policy is not a 
new contract; rather, it is merely a waiver of forfeiture, so that the 
original policy is restored and made as effective as if no forfeiture had 
occurred, unless the contract for reinstatement is itself tainted with such 
fraud as would justify the company in repudiating." 

As stated in the former opinion, the right of reinstatement prescribed 
by the terms of the policy in controversy is a substantial property right. 
The insurance company had the right to pass upon the question of 
insurability and the evidence thereof submitted by the insured. This 
power of the insurer to pass upon the right of the insured imposed a 
legal duty and obligation which the company could not arbitrarily de- 
termine or disregard by failure to act for an indefinite and unreasonable 
time. 

The evidence, as disclosed by the present record, shows that the de- 
fendant acted promptly in disposing of the application. The only delay 
that could possibly be urged as unreasonable was the delay of Barthol- 
omew, local agent, who received a letter from Upshaw, general agent, 
on or about 27 November, and did not reply thereto until 21 December, 
which constitutes a period of approximately twenty-four days. I t  ap- 
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pears that in the meantime the insured was already sick, and the record 
does not disclose how long he had been sick between the dates specified. 

Upon these facts now appearing, the court is of the opinion that the 
prayers for instruction requested by the defendant should have been 
given. Bank v. Fountain, 148 N. C., 591, 62 S. E., 738; Grain Co. v. 
Feed Co., 179 N .  C., 654, 103 S. E., 375. 

I n  the Grain Co., case, supra, the Court said: "As there was sub- 
stantial difference between the parties as to the essential facts, and, as the 
evidence was practically one way in  regard to them, i t  was not error to 
instruct the jury that, if they found the facts to be as) stated in  the 
testimony of the witnesses, they should answer the issues as indicated 
in the charge. . . . The charge was not a peremptory one, and the 
verdict was not directed. The credibility of the witnesses was left to the 
jury." 

New trial. 

CLARKSON, J ., dissents. 

CHARLES HENRY WEST, DECEASED; MRS. CHARLES HENRY WEST, 
WIDOW ; AND NELLIE WEST, MINOB; DEPENDENTS OF CHARLES HENRY 
WEST, DECEASED, v. EAST COAST FERTILIZER COMI?ANY, AND EM- 
PLOYER'S LIABILITY ASSURANCE CORPORATION. 

(Filed 28 October, 1931.) 

1. Master and Servant F i-Findings of fact of Industrial Commission 
are conclusive when supported by suftlcient evidence. 

The findings of fact of a member of the Industrial Commission in a 
hearing before him under the Workmen's Compensation Act, approved 
by the full Commission on appeal, are conclusive upon the courts when 
supported by any sufficient evidence. 

2. Master and Servant F +Evidence held to sustain finding that injury 
was from accident arising out of employment. 

Where there is evidence tending to show that the deceased received 
the injury that caused his death while on duty as a night watchman 
in defendant's manufacturing plant, and that he had been robbed by his 
assailant when the injury was inflicted, is sufficient to sustain a finding 
by the Industrial Commission that the injury was received in the course 
of, and arising out of the employment and the award for compensation 
by the Industrial Commission will be sustained. 

APPEAL by defendant from Midyette, J., at May Term, 1931, of NEW 
HANOVER. Affirmed. 
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This is an action brought under the Workmen's Compensation Act 
by the dependent widow and daughter of Charles Henry West, deceased, 
to recover compensation for the death of their husband and father, who 
received injuries, from which he died while in the employ of the de- 
fendant, ~ a s t  Coast Fertilizer Company, as a night watchman. 

The facts: Charles Henry West, who was employed by the East Coast 
Fertilizer Company, as a night watchman, at a salary of $20.00 per 
week, reported for duty at  the warehouse of the defendant on the evening 
of 4 July, 1930, and was found with a big hole in his head, and a piece 
of iron lying near him, about 6:30 a.m., 5 July, 1930, by one Robert 
Shaw. The deceased was found just inside the warehouse of the defend- 
ant, lying behind a closed door. There are two doors on the shed at  this 

but only one was closed. The watchman's time clock mas on 
the deceased at the time of the injury, and the key was in the clock, 
having broken loose from the post when West was injured. At the time 
West was found he said something fell on him; something it seemed 
fell all over him; it was done so quick he didn't know what it was. His 
watch pocket was turned wrong side out, and $1.20, which he said 
he had, was missing. He  had been paid off Thursday evening, 3 July, 
1930. Tracks were seen in the dirt outside of the warehouse leading 
from the river, on the outside of the railroad track to the platform, 
going in. 

Mrs. Charles Henry West is the widow of the deceased, and Nellie 
West is the daughter of the deceased, under 18 years of age. Both the 
widow and daughter were wholly dependent upon the deceased. 

The North Carolina Industrial Commission allowed award to plain- 
tiffs. Defendants appealed to the Superior Court. The court below 
affirmed the award, and defendants excepted, assigned error and appealed 
to the Supreme Court. 

Burney & McClelland for plaintiffs. 
Carr, Poisson d James for defendants. 

CLARICSON, 5. On the hearing before the full Commission, we find: 
"The full Commission has carefully reviewed the evidence in this case 
and we are of the opinion that the claimants are entitled to recover and 
the full Commission adopts as its own the findings of fact, conclusions 
of law and award of the hearing Commissioner and directs that compen- 
sation in this case be paid by the defendants.'' 

The finding of fact by the hearing Commissioner, adopted by the full 
Commission, is as follows: "On 5 July, 1930, Charles Henry West, 
while regularly employed by the East Coast Fertilizer Company, at  an 
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average weekly wage of $20.00, suffered an injury by accident arising 
out of and in the course of his employment. As a result of the injury 
by accident on 5 July, 1930, the employee died on 12 ,July, 1930. S t  
the time of the injury by accident and the death of the deceased em- 
ployee, he had dependent upon him for support his mfe,  Mrs. Chas. 
Henry West, and one daughter, Nellie West, both were wholly dependent 
upon the deceased for support." 

"The award of the Commission, as provided in section fifty-eight, 
if not reviewed in due time, or an award of the Commiesion upon such 
review, as provided in section fifty-nine, shall be conclusive and binding 
as to all questions of fact." Public Laws 1929, chap. 120, part see. 60. 

I n  Southern v. Cotton Ni l l s  Co., 200 N.  C., at  p. 165, it was held: 
"The findings of fact of a member of the Industrial Commission in a 
hearing before him under the Workmen's Compensation Act, approved 
by the full Commission upon appeal, is conclusive upon the courts when 
supported by any sufficient evidence." 

We think there was sufficient evidence to support the finding of the 
full Commission that the death of Charles Henry West was "by accident 
arising out of and in the course of the employment." Public Laws 1929, 
chap. 120, part see. 4. 

I n  Harden v. Furniture Co., 199 N.  C., at p. 736, we find.: "In the 
present appeal we do not find any fact or circumstance indicating any 
causal connection between the conditions under which the deceased was 
working and the injury he suffered, or by which we may trace the injury 
to the employment of the deceased as a contributing proximate cause. 
. . . The motive which inspired the assault was unrelated to the 
employment of the deceased and was likely to assert itself at any time 
and in any place. I n  thii respect the present case differs from those 
cases in which the injury complained of was directly traceable to and 
connected with the employment." 

This case is different from the Harden case, supra. I n  that case there 
were domestic troubles and ill-will between the men arising out of the 
domestic troubles. I n  the present case, there was evil3ence that the 
injury complained of was directly traceable to and connected with the 
employment. 

I n  American Mutual Lab i l i t y  Ins. Co., et al., v. Herring, (Ga.) 
(filed 20 April, 1931, writ of certiorari denied 21  June, 1931)) 158 S. E., 
at p. 449, the Court said : "Herring was employed by Southeastern Com- 
press and Warehouse Company as night watchman at its plant in Ath- 
ens, Ga., and the evidence authorized the inference that while going 
upon his regular round he was shot and injured by some person whose 
only motive was to commit a robbery upon him. The evidence warranted 
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also a finding that owing to the location of the plant, together mith the 
nocturnal and solitary nature of the employment, the employee was 
subjected to special danger from persons inclined to robbery or other 
violence, and thus that the particular injury arose out of the employ- 
ment." 

I n  the matter of the claim of Xell ie  H e i d e m a n n  v. Amer. Dist. Tel. 
Co., 230 N. Y., 305, it was held: (Headnote)"S night watchman em- 
ployed by a corporation engaged in the business of furnishing its sub- 
scribers with protection against burglary, whose duty was to patrol the 
streets in a given section of the city, try the doors, and keep watch and 
ward until relie~~ed, and who, while engaged in this work was killed by 
a shot fired by a police officer then in pursuit of burglars, died in the 
performance of his duty and from a peril arising out of and in the 
course of his employment and an award for his death is properly granted 
under the Workmen's Compensation Law." Justice Cardozo, writing 
the opinion of the Court, at  p. 307, says: "For him, in a measure not 
common to the public generally, there was exposure to the perils that 
come from contact with the criminal and lawless. . . , (p. 308.) 
Causal and irregular is the risk of the belated traveler, hurrying to his 
home. Constant, through long hours, was the risk of Heidemann, 
charged with a duty to seek where others were free to shun. The dif- 
ference is no less real because a difference of degree. The tourist on 
his first royage may go down with the ship if evil winds arise. S o n e  
the less, in measuring his risk, we do not class him mith the sailor for 
whom the sea becomes a home. The night too has its own hazards, for 
watchman and for wayfarer. Death came to Heidemann in the perform- 
ance of his duty, face to face with a peril to which the summons of that 
duty called him." 

West, by the character of his occupation, was brought "within the 
zone of special danger." Being a watchman, a menace usually fldms 
therefrom, and he was exposed to contact with the thief, burglar, tres- 
passer-his mas a dangerous calling. H e  was on duty, looking after his 
master's premises, and the evidence indicates that he died in the master's 
service. The statute under the facts disclosed in this case should have 
a broad and liberal interpretation, and we so give it. The judgment 
below is 

Affirmed. 
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JOHNNIE PORTER WOOTEN v. TIDE WATER POWER COMPANY. 

(Filed 28 October, 1931.) 

Electricity A c-Held: complaint alleged cause of action against electric 
company for negligent installation of wiring. 

Every person specially injured by the breach of duty of an electric 
company can maintain an action for his individual compensation, and 
where a complaint in an action against an electric company for damages 
caused by the negligent installation of electric wiring, refers throughout 
to the house damaged as the plaintiff's "house" or "home" it is a suffi- 
cient allegation of ownership upon which to deny a motion of nonsuit 
entered upon the ground of failure to allege ownership. 

APPEAL by plaintiff from Noore ,  Special Judge ,  a t  August Term, 
1931, of BLADEN. Reversed. 

B u r n e y  & NcClel land and Herbert  M c C l a m m y  for plaintiff .  
Carr ,  Poisson & J a m e s  for defendant .  

PER CURIAM. The plaintiff brought suit to recover damages for the 
burning of her house alleged to have been caused by the defendant's 
negligent installation of electric wires therein. She alleged that the 
defendant furnished an  electric current for the purpose of lighting her 
home, after having installed the electric wires; that the work was negli- 
gently done by the defendant; and that in consequence her property was 
destroyed by fire. The  defendant filed an  answer denying the material 
allegations of the complaint. 

The case came on for trial and the defendant demurred ore tenus 
on the ground that  the complaint does not state a cause (of action. The 
demurrer was sustained, judgment was rendered for the defendant, and 
the plaintiff excepted and appealed. 

The judgment does not set forth the ground upon which the demurrer 
was sustained but on the argument here the reason was said to be the 
want of an  allegation that the plaintiff was the owner of the property. 

We  think there is error in this conclusion. I n  her complaint the 
plaintiff describes and repeatedly refers to the building as her "house," 
and her "home." I t  is elementary that  every person specially injured by 
an electric company's breach of duty can maintain an  action for his 
.individual compensation. Under the allegations of the complaint the 
question whether the plaintiff owned the property and the extent of her 
loss are matters for the jury to determine from the evidence. Judgment 

Reversed. 
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STATE O F  NORTH CAROLINA EX REL. B. L. P H I P P S ,  GUARDIAN OF FLOR- 
E N C E  BAGWELL AND LEROY I?. BAGWELL, v. ROYAL INDEMNITY 
COMPANY. 

(Filed 4 November, 1931.) 

1. Guardian and Ward H a-Recovery ntay be had against surety on 
guardian's bond without first determining liabilities on other bonds 
covering defanlt. 

Where an assistant clerk of the Superior Court has been appointed 
guardian of the estate of a minor by the clerk and has given bond and has 
defaulted, causing loss to the estate of the minor, upon the minor's com- 
ing of age he and the new guardian appointed may sue upon the 
guardianship bond (C. S., 2161) and where he sues upon the guardian- 
ship bond neither the clerk of the Superior Court nor his sureties on his 
bond is a necessary party, so far as his action is concerned, and the 
refusal of a motion to make them parties is not error. 

2. Same--Surety on guardian's bond is estopped to deny validity of 
appointment of guardian when bond recites that appointment was 
duly made. 

The surety on a guardianship bond is estopped to deny the validity 
of the appointment of a guardian when the bond signed by the surety 
recites that the guardian had been duly appointed. 

STACY, C. J., not sitting. 

APPEAL by defendant from X i d y e t t e ,  J., at  March Term, 1931, of 
NEW HANOVER. Affirmed. 

The  judgment in  the court below is, in p a r t :  "The court is of the 
opinion that  W. N. Harriss, M. J. Shuffler and the United States 
Fidelity and Guaranty Company are not necessary parties to this action, 
and the court, i n  its discretion, denies said motion . . . and this 
cause is  retained for further order." 

The defendant's only exception and assignment of error is as follows: 
"His Honor was in error in signing the judgment set out i n  the record 
and in  holding that  W. N. Har r i s  and hf. J. Shuffler and the LTnited 
States Fidelity and Guaranty Company, were not proper or necessary 
parties to this action, for that  the said I f .  J. Shuffler was the assistant 
clerk of the court, and money in question was paid in  to the office of 
the clerk of the court and the clerk of the court received the benefit 
thereof, and was the depository thereof, and the clerk of the Superior 
Court appointing his said assistant as guardian, was the same as ap- 
pointing himself as guardian, and the  money then being deposited 
in his office, that  he  was a proper party, and also the United States 
Fidelity and Guaranty Company, the surety on his bond, for the proper 
accounting of all moneys in the clerk's office and being the surety on 
the bond of M. J. Shuffler, assistant clerk of the Superior Court, to 
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the said W. N. Harris, clerk of the Superior Court, and that this 
honorable court should not maintain a suit about a guardian's funds 
exercising its probate and equitable jurisdiction against a surety when 
its own court and registry and clerk, through his assistant clerk, have 
the funds in question without making them parties." 

1T'oodus Ke l lum  and Burney  & McClelland for plaintijg-'. 
I .  C. Wr igh t  for defendant. 

CLARKSON, J. The main question involved in this appeal: I n  an 
action against the surety on a guardian's bond, when the guardian has 
defaulted and his whereabouts unknown, and the defendant is the sole 
surety, and clainls that the guardian, who was assistant clerk of the 
Superior Court, had given to the clerk of the Superior Court a bond 
in another bonding company for his faithful performance of his dut'ies 
as assistant clerk of the Superior Court, is the clerk of the Superior 
Court or the bonding company on the assistant clerk of the Superior 
Court bond necessary or proper parties to said action? We think not 
under the facts and circumstances of this cause. 

Under K. C. Code, 1927 (Michie), 934(a), Pub. Laws 1921, chap. 32, 
3 C. S., 934(a), each clerk of the Superior Court by and with the writ- 
ten consent and approval of the resident judge, may appoint an assistant 
clerk. The assistant clerk to take the oath prescribed for clerks, shall 
have same powers and duties, and it is further provided: "The several 
clerks of the Superior Court shall be held responsible for the acts of 
their assistant clerks, and the official bonds of such clerks as now pro- 
vided by law shall be written to and shall cover the acts of their 
assistant clerks." 

M. J. Shuffler was duly appointed and qualified as :mistant clerk 
of the Superior Court of Kew Hanover County, North Carolina, in 
accordance with the above statute. 

C. S., 2150, is as follows: "The clerks of the Superior Court within 
their respective counties have full power, from time to time, to take 
cognizance of all matters concerning orphans and their estates and to 
appoint guardians in all cases of infants, idiots, lunatics, inebriates, 
and inmates of the Caswell Training School." 

C. S., 21.57: "The clerk of the S u p r i o r  Court must issue to every 
guardian appointed by him a letter of appointment, ahich shall be 
signed by him and sealed with the seal of his office.'' 

C. S., 2161: "No guardian appointed for an infant, idiot, lunatic, 
insane person or inebriate, shall be permitted to receive property of an 
infant, idiot, lunatic, insane person or inebriate until he shall have 
given sufficient security, approved by a judge, under the direction of 
the court." 
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About 18 January, 1929, &I. J. Shuffler, assistant clerk, mas duly 
appointed by the clerk and qualified as guardian of Florence and LeRoy 
F. Bagwell, minors, and received as such guardian from the administra- 
tor of the estate of said minors' father, the sum of $1,386.56, on 6 
August, 1929. The said Shuffler, when appointed guardian as aforesaid, 
gave bond in the sum of $2,600, and the defendant Royal Indemnity 
Company, defendant, signed same as surety. The obligation was to the 
State of North Carolina for the benefit of said minors. The following 
appears in the bond: "The condition of this obligation is such, that 
nhereas t h e  above bounden,  111. J .  ShufPer ,  i s  const i tu ted and  appointed 
guard ian  to  L e R o y  F loyd  Bagwel l  a n d  Florence Bagzuell, m i n o r  orplzans. 
Now, if the said M. J. Shufler shall faithfully execute his guardianship 
and particularly shall well and truly secure and improve all of the 
estate of the said LeRoy F. Bagwell and Florence Bagwell until he (they) 
shall arrive at  full age, or be sooner thereto required, and shall render 
a plain and true account of his guardianship on oath before the clerk 
of the Superior Court for New Hanover County, and obey the law in 
all cases as required by the acts of assembly, a d  deliver up, pay or pos- 
sess the said LeRoy F. Bagwell and Florence Bagwell of all such estates 
as he (they) ought to be possessed of, whcn lawfully required by said 
LeRoy F. Bagwell and Florence Bagwell or to such other persons as 
shall be lawfully empowered or authorized to receive the same, and the 
profits arising therefrom, then this obligation to be void, otherwise to 
remain in full force and virtue." 

At November Term, 1930, of the Superior Court of New Hanover 
County, North Carolina, from the report of the grand jury that the said 
Shuffler, guardian as aforesaid, had defaulted and misapplied the funds 
belonging to said wards (C. S., 2197)) it was ordered by the court 
that said Shuffler be removed as guardian of said Florence and LeRoy 
Bagwell's estate. On 11 December, 1930, B. IJ. Phipps was duly ap- 
pointed and qualified as guardian of Florence Bagwell. LeRoy F. Bag- 
well had attained the age of 21 years and had demanded from said 
Shuffler his part of the funds, and had only received $40.00. I t  is 
alleged in the complaint that said Shuffler "has defaulted and mis- 
appropriated said funds and that he had fled the jurisdiction of this 
court and that his whereabouts are unknown," the latter the defendant 
admits. 

I n  L o f t i n  v. Cobb,  126 N. C., at p. 61, the follo~3~ing principle is laid 
down: "When the wards have remedy against different persons in 
different capacities and against several bonds and bondsmen, they are 
at  liberty to elect whom they will pursue, and the question of contribu- 
tion and adjusting equities does not arise until the debt is paid by some 
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one of them, with which matters the plaintiffs have no concern. These 
questions, and many others of like nature, are so thoroughly considered 
and well expressed in the following case that we refer and call attention 
to it-Harris v. Harrison, 78 N.  C., 202." 

I n  State ex rel. Barnes v. Lewis, 73 N. C., 138, i t  is held: "Where A. 
was appointed guardian of B. by a county court, of whlch at  the time 
of his appointment he was an acting justice: Held, that the fact that 
he was so acting, did not render nugatory his appointment, so as to 
discharge C., as surety on the guardian bond, from liability to the 
ward." At p. 139, the Court said: "There can be no doubt of the 
general proposition that no man is allowed to act as judge in a matter 
in which he has an interest, except to make such formal orders as may 
be necessary in order to continue the case, or to send it to some other 
court competent to try it. . . . But it is unnecessary to pursue the 
investigation of this subject on general principles. W P  consider that 
the liability of the defendant is established by the act of 1842, Revised 
Code, chap. 78, see. 9 (C. S., 324), which enacts, in efl'ect, that every 
bond taken under the sanction of a court of record for the performance 
of any duty belonging to any officer, etc., shall be valid, notwithstanding 
ally irregularity or invalidity in the conferring of the office. S.  v. Poole, 
5 Ire., 105. Independently of this statute, the defendant is estopped 
to deny that Speight was rightfully appointed guardian of the relator. 
I t  is so recited in the bond, and it is established law that although a 
mere general recital in the body of the bond does not crexte an estoppel, 
yet a parficular recital, that is, of such facts as were ihe inducement 
moving to the execution of the bond, does. Hays v. Askew, 5 Jones, 
63; Bigelow on Estoppel, 295, 313; Cutter v. Dickimon., 8 Rik., 386; 
Bruce v. United States, 17 How., 437." 

"Surety upon bonds estopped from denying the recitals of the bond." 
See Starnes on Suretyship, 3d ed. see. 134, p. 215, at p. 216: "Where 
the bond recites that the principal has been appointed as agent, or to 
some other position of trust, the surety will be estopped from denying 
the appointment." 

AS to the next question involved: Will an appeal lie from an order, 
made in the court's discretion, denying defendant's motion to make addi- 
tional parties defendants, or is same premature? We do not think it 
necessary to pass on this question. See Trust Co. v. Whitehurst, ante, 
504. For the reasons given, the judgment of the court below is 

Affirmed. 

STACY, C. J., not sitting. 
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IN RE WILL OF A. J. BADGETT. 

(Filed 4 November, 1931.) 

1. Wills D j-The correct form of the  one issue of devisavit vel non is 
s d c i e n t  t o  present all issuable matters to the jury. 

Where upon the trial of a caveat to a will two issues, one of mental 
capacity and the other of undue influence, are raised for the determina- 
tion of the jury with conflicting evidence as to each, and the judge 
has fully charged the jury upon the evidence and there is but one issue 
submitted to the jury, a verdict for the propounders will be construed 
as  an answer both as to mental capacity and undue influence, and no 
reversible error will be found on appeal. 

2. Appeal and Error J +Exception to exclusion of testimony will not 
be considered where it does not appa?.r what testimony would have 
been. 

Upon an exception to the exclusion of evidence by the trial judge the 
record on appeal must show what the proposed testimony would have 
been in order for the appellate court to pass upon it, and where the 
record does not so show the exception will not be considered on appeal. 

3. Same--Exception t o  the exclusion of evidence will not be sustained 
where substantially the same evidence is later admitted. 

An exception to the exclusion of evidence will not be sustained where 
it appears that substantially the same evidence was later admitted of 
which the appellant received the benefit. 

APPEAL by caveators from Harwood, Special Judge, a t  March Special 
Term, 1931, of SURRY. NO error. 

The issue submitted to the jury and their answer thereto, were as 
follows : "Is the paper-writing propounded and introduced in  evidence, 
and every part  thereof, the last will and testament of A. J. Badgett, 
deceased 6 Answer : Yes." 

The court below signed judgment in  accordance with the verdict. 
The caveators made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 

H .  0. Woltz  for caveators. 
Folger & Folger for propounders. 

CLARKSON, J. The testator, A. J. Badgett, when he  executed his will, 
in conformity with the statute, on 12 October, 1929, was about 76 years 
of age and died on 2 February, 1930. H e  had three sons and two 
daughters living a t  his  death. 

Robert married in 1901 and left the testator's home. Thomas married 
in  1902 and about 5 years thereafter left home. George married in 
1910 and shortly thereafter left home. Two daughters, Rosella and 
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-- 

Bertha Badgett (who married one Paul McConnell), have lived on 
the land mentioned in the will all their lives except a short time, when 
Bertha taught school. They have both lived with their father since 
their mother died 28 January, 1919. They attended to all the household 
duties, and also matters connected with the farm, and worked some in 
the field. Rosella, at  the time of her father's death was about 43 years 
of age, and has been a cripple since she was 6 years of age. At the 
time of the execution of the will, George was the owner of 59 acres of 
land, Robert 258 acres, and Thomas the owner of some land, the evi- 
dence not disclosing the quantity. 

Robert Badgett testified: "Rosella was feeble a long time like she 
is now, but she worked." Among other things, the draftsman of the will 
testified: "He (testator) said: 'I can't figure much with a pencil, but 
I can figure in my head, and if the boys would account for what I have 
given them and interest was counted on that and I should have paid 
the girls for the work they hare done since they became of age, and 
they had put the money in the bank on interest, I figure I have not 
given them any more than I have the boys, and I want you to put 
part of that in the will, explaining why.' He  said: 'George owes me 
a little money, now $130.00, and I don't want him to pay that and I 
want the note given back to him and I want that stated jn the will.' " 

Bertha Badgett McConnell, testified, in part:  "Me and my sister did 
the work. We worked in the field when it was necessary, if it was 
loading hay or cutting tobacco, and I have gone to the field and helped 
him haul wood and his boys could have done i t  if they would. There 
never has been a day's washing done at  home except when my mother 
died that I didn't help do it. I worked under my father's direction. 
H e  directed about the farm-rented the land and coll~cted the rents. 
I kept the accounts and accounted up his accounts, under his advice, 
and turned the money over to him, but when we were settling, it was 
in his presence. I was in the room on 12 October, 1929, when the 
paper-writing was written. I n  my opinion my father had sufficient 
mental capacity to know what his property was, who his relatives were, 
what claim they had upon him, if any, and, if he had wanted to dispose 
of his property, to whom he intended to give it." 

Testator had about 300 acres of land. He left his two daughters 
executrices of his will. I n  his will he gave to his son George the $130.00, 
and in Item 3, is the following: "Since I have helped my other 
children to get started in life and since Bertie Badgett McCormick 
(McConnell) and Rozella Badgett have lived with me all their lives 
and have helped me and my deceased wife in our old age and sickness, 
I will, devise and bequeath unto said Bertie Badgett McCormick (Mc- 
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Connell) and Rozella Badgett, my two girls, all my real and personal 
property including money on hand and in banks, land, household and 
kitchen furniture, and such tools, horses, notes, accounts and any and 
all other real and personal property of whatsoever kind and description 
that I own at the time of my death, to hare and to hold the same to 
then1 and their heirs in fee simple forerer, share and share alike, in 
one-half of said property to each of them." 

The sons caveated the paper-writing propounded as the last will and 
testament of A. J. Badgett on the ground (1) undue influence on the 
part of the two daughters, particularly one of them, (2)  that the 
testator did not have sufficient mental capacity to execute same. Only 
one issue mas submitted to the jury, but the court below charged the 
la* arising on the facts fully as to the undue influence and lack of men- 
tal capacity. 

In  re Creecy, 190 N .  C., 301, the issues submitted to the jury were 
on both aspects. The jury in the present case, having answered the 
issue "Yes," it is presumed that they found that testator had the mental 
capacity to make the will, and there was no undue influence. Many of 
thc rxceptioils and assignments of error made by caveators do not 
disclose what the witnesses would have testified to if permitted to 
answer the questions objected to. We cannot assume that the answers 
would hare been favorable to the careators. The record must disclose 
what the witnesses would hare testified to, if permitted, so this Court 
can determine the materiality. Snyder v. Ssheboro, 182 N. C., 710; 
Guano Co. v. Ball et al., ante, 534. 

Many of the exceptions and assignments of error made by the cavea- 
tors to the admission and exclusion of evidence, me think immaterial 
and have no relation to the issue, and properly excluded. Also incom- 
petent eridence was excluded. In, re Mann, 192 N. C., 218. 

I t  appears that much of the evidence excepted to and for which as- 
signments of error were made by caveators, was later admitted or mas 
substantially before the jury to be considered by them. There n7ere 
numerous witnesses on both sides of the controversy who testified. 
Some that he did and some that he did not possess sufficient mental 
capacity to know what property he had, who his relations were and what 
claims they had upon him, if any, and if he wanted to dispose of his 
property to whom he intended to give it. The controversy hinged mainly 
on questions of fact, which it is the province of the jury to pass on. 
The court below gave a most elaborate charge of the law on every 
aspect of the case and correctly applied the law to the facts in the 
case, to which no exception was taken. On the entire record, we see no 
prejudicial or reversible error. 

No  error. 
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JAMES ALLEN v. HILL YARBOROUGH. 

(Filed 4 November, 1931.) 

Trial E h-Where verdict is not inconsistent and is sufficient t o  support 
judgment the trial court may not require jury to  reconsider. 

The power of the trial court to accept or reject a verdict is restricted 
to the exercise of a limited legal discretion and he may instruct the 
jury to reconsider their verdict only when it is imperfect, informal, 
insensible, repugnant, or not responsive to the issues, and where in an 
action involving the issues of negligence, contributor> negligence and 
damages, a verdict answering the first and second issues in the affirma- 
tive and awarding damages under the third is not essentially inconsistent, 
the answer to the second issue eliminating the award of damages as a 
matter of law, and it is error for the trial judge to return this verdict 
to the jury for further consideration with the explanation that the 
answers to the issues were inconsistent, nor is the error cured by the 
intimation of a single juror that they had not understood the charge, 
and where, upon redeliberation, the jury has answered the second issue 
in the negative, a new trial will be awarded. 

APPEAL by defendant from McRae, Special Judge, a t  J u n e  Term, 
1931, of DURHAM. Kew trial. 

On 6 November, 1929, there was a collision between the plaintiff's 
car and a car driven by the defendant. I n  December the plaintiff brought 
suit to recover damages alleged to  have been caused by the negligence 
of the defendant. A t  the tr ial  the jury returned the fol.lowing verdict: 

1. Was the plaintiff's automobile damaged by the negligence of the 
defendant as alleged in the complaint ? Answer : Yes. 

2. I f  so, did the driver of the plaintiff's automobile, by his own 
negligence, contribute to the damage of the plaintiff's automobile, as 
alleged in the complaint? Answer: Yes. 

3. What amount, if any, i s  the plaintiff entitled to  recover of the 
defendant ? Answer : $70.00. 

After reading the issues and the answers the clerk inquired, "So say 
you all?" to which inquiry all of the jurors signified their assent. 

Upon announcement of the verdict by the jury and the examination 
by the court of the issues and the written answers thereto, the court 
said, "Gentlemen, your verdict is inconsistent. I f  you answer the second 
issue yes, you should not answer the issue as to  damages; you can award 
damages only in  the event you answer the first issue yes and the second 
issue no. You will retire, gentlemen, and reconsider your verdict." 

Thereupon a member of the jury told the court that  they had mis- 
understood his former instructions; that  they had understood they 
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must answer the second issue yes in order to allow the plaintiff damages. 
The defendant in apt time excepted to the instruction of the court. 

The defendant moved for judgment upon the verdict. The motion mas 
overruled and the defendant excepted. 

The jury then returned their verdict, answering the first issue yes, 
the second no, and the third $70. Judgment was given for the plaintiff 
and the defendant excepted and appealed. 

W .  H.  Yarborough for appellant. 
W .  L. Foushee for appellee. 

ADAMS, J. Before a verdict is complete it must be accepted by the 
court for record. S .  v. Godwin, 138 N .  C., 582; S .  v. Bagley, 158 N. C., 
608; S .  v. Snipes, 185 N.  C., 743. This does not imply, however, that 
in accepting or rejecting a verdict the presiding judge may exercise 
unrestrained discretion. I t  is his duty to scrutinize a verdict with r e  
spect to its form and substance and to prevent a doubtful or insufficient 
finding from becoming a record of the court. S. v. Bazemore, 193 N. C., 
336. But his power to accept or reject the jury's finding is restricted 
to the exercise of a limited legal discretion. H e  may direct the jury 
to reconsider their verdict if i t  i s  imperfect, informal, insensible, re- 
pugnant, or not responsive to the issues or indictment, or if it cannot 
sustain a judgment. Willoughby v. Threadgill,  72 N .  C., 438; S. v .  
Hudson,  74 N .  C., 246; S. v. Whitaker ,  89 N .  C., 473; S. v. Wlzitson, 
111 N.  C., 695; S. v. Godwin, supra; S. v. Parker, 152 N .  C., 790; 
Ayscue v. Barnes, 190 N .  C., 859; Oates v .  Herrin,  197 N .  C., 171. 
I n  S .  v. Arrington, 7 N .  C., 571, it was said, "When a jury returns 
with an informal or insensible verdict, or one that is not responsive 
to the issues submitted, they may be directed by the court to reconsider; 
but not where the verdict is not of such description." 

Was the verdict in the present case "of such description?" Was it 
insensible or repugnant or so indefinite that no judgment could be 
rendered? We think not. As at first returned the verdict was a plain 
and explicit response to the issues submitted. I t  was not essentially 
inconsistent. I t  meant simply this: the drivers of the two cars mere 
negligent; their concurrent negligence produced the injury complained 
of ;  and although the plaintiff suffered loss in the sum of $70, being 
himself in fault, he could not recover a judgment. This principle has 
been applied in a number of cases. BaLer v .  R. R., 118 N. C., 1015; 
Sasser v. Lumber Co., 165 N.  C., 242; Holton v .  Noore,  ibid., 549; 
McKoy  v. Craven, 198 N .  C., 780. 

The appellee relies in part upon Ayscue v. Barnes, supra, and Oates 
v .  Herrin,  supra. The record in Ayscue's case shows that the three 
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issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and that only the first and third vere  answered. As 
a response to the second issue was necessary the court declined to accept 
the verdict and directed a reconsideration, again instructing the jury 
in reference to the effect of their answer. The jury retired and answered 
the second issue in  the affirmative; whereupon the 2udge inquired 
whether the jury had understood his charge. H e  received a negative 
answer and the issues were again returned to the jury for consideration. 
The conduct of the ,court was approved in that case because the in- 
structions were not understood; and if this were the only circumstance 
in the case before us we should feel bound by that deci~lion. But here 
his Honor returned the issues on the ground, not that his instructions 
had been misunderstood, but that the answers were inconsistent; and 
this implied that on account of such inconsistency no judgment could 
be pronounced. 

This instruction constituted error which was not cured by the inti- 
mation of a juror that the charge had not been undwstood. There 
is nothing in the record, nothing beyond conjecture, to indicate that this 
juror expressed the conviction of the entire body. 

I n  Oates v. Herrin,  supra, the answer to the fourth issue being im- 
possible of calculation by the court, a definite answer was required 
of the jury. The defendant is entitled to a new trial. 

New trial. 

E. E. EARP v. HILL YARBOROUGH. 

(Mled 4 November, 1931.) 

(For digest see Allen v.  Yarborough next preceding case, p. 568.) 

APPEAL by defendant from MacRae, Special Judge,  at June Term, 
1931, of DURHAM. New trial. 

W .  H.  Yarborough for appellant. 
W .  L. Foushee for appellee. 

ADAMS, J. The disposition of the present appeal is controlled by the 
decision in Allen v. Yarborough, ante, 568. 

New trial. 
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STATE v, ARTHUR SPAIN. 

(Filed 4 November, 1931.) 

1. Criminal Law E d-Statement of solicitor that he would not ask for 
conviction on higher count has effect of nolle yrosequi thereon. 

The statement of the solicitor a t  the trial of a n  indictment for 
burglary in the first and second degree that  he would not ask for a 
conviction on the count charging the higher degree of the crime has the 
effect of a nolle prosequi with leave on that  count, and withdraws i t  
from the case, leaving only the question of guilt of the lesser degrees of 
the crime. 

2. Criminal Law I 1-Where there is no evidence of guilt of less degree 
of crime nonsuit on count chmging less degree should be entered. 

The principle upon which a defendant may be convicted upon a less 
degree of the same crime charged in the bill of indictment applies only 
where there is evidence of guilt of the less degree, and where burglary 
in the first and second degree is  charged in the indictment, and the 
question as  to guilt on the count charging the first degree of the crime 
is withdrawn, and the evidence shows that the dwelling-house was occu- 
pied a t  the time the alleged crime was committed, the evidence does not 
support the charge of second degree burglary, and the defendant's motion 
for the judgment a s  of nonsuit on that  count should be allowed, C. S., 
4643, Sen~ble:  under the provisions of C. S., 4640, the case could have been 
submitted to the jury on a charge of breaking into or entering a dwelling- 
house other than burglariously with intent to commit a felony or other 
infamous crime therein, contrary to the provisions of C. S., 4233. 

APPEAL by defendant f r o m  Prizzelle, J., a t  M a y  Term,  1931, of 
DURHAM. 

Cr imina l  prosecution t r ied upon  a n  indictment i n  which i t  is  charged 
t h a t  the  prisoner did, about the  hour  of 1 2  o'clock on the  night  of 29 
Apri l ,  1931, wi th  force a n d  arms,  a t  and i n  t h e  county of D u r h a m ,  
feloniously and  burglariously break and  enter  the  dwelling-house of 
one Mrs. S. P. Arrington,  then  and  there actual ly occupied by t h e  said 
Mrs. S. P. Arrington and  others, "with intent  the  goods arid chattels 
of the  said X r s .  S. P. d r r i n g t o n  and  others i n  t h e  said dwelling-house 
then a n d  there being, then  and  there feloniously a n d  burglariously 
to steal, t ake  and  c a r r y  away, against  t h e  peace and  digni ty of the  
State." 

T h e r e  is  a second count  i n  t h e  bill charging the  felonious breaking 
arid en t ry  of the  said occupied dwelling-house, i n  the night  time, "with 
intent  t h e  goods a n d  chattels of t h e  said Mrs.  S. P. Arrington,  i n  t h e  
sa id  dwelling-house then a n d  there being, then  a n d  there feloniously 
a n d  burglariously to steal, take and  car ry  away and  then and  there 
i n  the  said dwelling-house of the  value of the  goods and  chattels . . . 
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of the said Mrs. S. P. Arrington, in  the said dwelling-.house then and 
there being found, then and there feloniously and burglariously did 
steal, take and carry away against the peace and dignity of the State." 

The following testimony of Miss Nellie McLennon was the principal 
evidence offered against the defendant: 

"I room with Mr. and Mrs. S. P. Arrington, No. 713 Shepherd Street, 
where I was on the morning of 29 April. I was awakened around four 
o'clock in the morning with something cold clasped around my left wrist 
and ankle and I took my right hand to discover what the trouble was 
and it was a man's hand and, of course, I was not expecting a man to 
be in  my room, and I began to scream for help. I think I was held 
about a minute and I called the young lady, Miss Laura Breeze, who 
was in bed with me to put on the light; a man was in the room; and 
she could not understand what was happening and I could not wake 
her right away, and so she finally realized something was the matter, 
and both of us together screamed, waked Mrs. Arrington. Mrs. Arring- 
ton, after hearing my screams came and put on the hall light and then 
I asked her to put on the room light and she put on the room light, 
and by that time no one was in the room. She went to the telephone 
trying to get the police station and they did not answer at  first. I was 
looking at  the window all the while and I called her. I sald he is coming 
back, he is coming back. I raised up in the bed and talked to him at 
the window." 

The witness further stated that the window was raised; that she saw 
a yellow man at the window-saw his face and head inside the screen- 
that it was the defendant; that she had seen him a number of times b e  
fore, as he had worked around in the neighborhood for about two years. 
"I heard Arthur Spain lived in Mr. Christian's home for one or two 
years. During that time I saw him three or four times .a day, because 
I walked by there on my way to work. I have no idea how many times 
I have seen him, and know his face." 

When the case was called for trial, and before the jury was em- 
panelled, the solicitor announced that the State would not ask for a 
verdict of more than burglary in the second degree. 

The defendant demurred to the State's evidence and rested his case. 
Verdict: Guilty of burglary in the second degree. 
Judgment: Imprisonment in  the State's Prison of not less than 25 

nor more than 30 years. 
The defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the  State .  

B. Ray O l i ~ e  and 11.1. M .  Leggett for defendant .  
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STACY, C. J., after stating the case: The announcement of the 
solicitor that the State would not ask for a verdict of more than bur- 
glary in the second degree, was tantamount to taking a nolle pros~qui 
with leave on the capital charge. S. v. Hunt, 128 N. C., 584, 38 S. E., 
473. 

I t  is established by the record that the dwelling-house in questioii 
was actually occupied at  the time of the alleged offense. This precluded 
the court from submitting the case to the jury on the charge of burglary 
in the second degree as defined by C. S., 4232. S. v. Smith, ante, 494; 
S. v. Ratcliff, 199 N. C., 9, 153 S. E., 605; S. v. Allen, 186 N .  C., 
302, 119 S. E., 504; S. v. Johnston, 119 N. C., 883, 26 S. E., 163; 
S. v. Alston, 113 N.  C., 666, 18 S. E., 692. 

True, i t  is provided by C. S., 4641, that upon an indictment for 
burglary in the first degree, the jury may render a verdict of burglary 
in the second degree "if they deem it proper so to do." But this, ac- 
cording to our previous decisions, does not, as a matter of law, authorize 
the judge to instruct the jury that such a verdict may be rendered inde- 
pendent of all the evidence. S. v. Cox, ante, 357; S. v. Johnston, supra; 
S. v. Fleming, 107 N. C., 905, 12  S. E., 131. Though i t  has been said 
that, on a trial for burglary in the first degree, a verdict of burglary 
in the second degree, being favorable to the prisoner, would be per- 
mitted to stand, notwithstanding evidence of occupancy of the dwelling- 
house at the time of the alleged crime. S. v. Smith, supra; S. v. Allen, 
supra. I n  the instant case, however, the defendant was not tried for 
the capital offense. Therefore, his motion for judgment as in case 
of nonsuit, made under C. S., 4643, should have been allowed so far 
as the charge of burglary in the second degree is concerned. 

Xor is there any evidence tending to support the charge of larceny. The 
failure to fix the value of the goods in ih i s  count is not regarded fatally 
defective, as C. S., 4251, is, in terms, inapplicable to a charge of this 
kind. 

But it seems that the case might have been submitted to the jury 
on the charge of breaking or entering the dwelling-house in question, 
other than burglariously, with intent to commit a felony or other in- 
famous crime therein, contrary to the provisions of C. s., 4235, or of 
an attempt to commit such offense. S. v. Spear, 164 N. C., 452, 79 
S. E., 869; S. v. Fleming, supra. I t  is provided by C. S., 4640, that 
upon the trial of any indictment the prisoner may be convicted of the 
crime charged therein, or of a less degree of the same crime, or of an 
attempt to commit the crime so charged, or of an attempt to commit a 
less degree of the same crime. S. v. Ratcliffe, supra; S. v. Newsome, 
195 N. C., 552, 143 S. E., 187; S. v. Brown, 113 N. C., 645, 18 S. E., 51. 

New trial. 
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A. GOLDSMITH, ADMINISTRATOR OF FREEMAN SAMET, v. MRS. S. SAMET. 

(Filed 4 November, 1931.) 

1. Parents and Child B a-Unemancipated child living with parents may 
not maintain action In tort against them. 

An unemancipated child living with his parents may not maintain an 
action in tort against them, nor can the administrator of the child re- 
cover damages against them for the child's wrongful death, as the statute, 
C. S., 160, gives a right of action for wrongful death only where the 
injured party, if he had lived, could have maintained such action. 

2. Equity A c-A person will not be allowed to benefit by his own tort. 
Where an action for the wrongful death of a child is brought by his 

administrator against his mother, the complaint alleging that the death 
was caused by the negligent driving of the mother's car by her agent, the 
father, a recovery if permitted under the facts of this case would pass 
under the law of descent and distribution to the parents, C. S., 137(6), 
and the policy of the lam would not permit them to benefit by their 
own tort. 

APPEAL by plaintiff from Shaw,  Emergency Judge, at July Term, 
1931, of SURRY. 

Civil action to recover damages for an alleged wrongful death. 
It is alleged that plaintiff's intestate, 15-year-old son of the defendant, 

living in the household of his parents, was killed by the negligent act 
of his father while driving the defendant's automobile, as her agent, 
from his home in Surry County to Greensboro, N. C. 

From a judgment sustaining a demurrer interposed on the ground 
that the complaint does not state facts sufficient to constitute a cause 
of action, the plaintiff appeals. 

E. C. B i v e m  and Folger & Polger for plailzfif.  
Carter & Carter for defendant. 

STACY, C. J. I t  was held in Small v. Morrison, 185 N .  C., 577, 118 
S. E., 12, that an unemancipated, minor child, living in the household 
of its parents, could not maintain an action in tort against its parents 
or either of them, upon the ground that no such action was known at the 
common law and none had been authorized by statute. 

The policy of the law was not changed in this respect by C. S., 160, 
for there the right of action for death by wrongful act is limited to 
"such as would, if the injured party had lived, have entitled him to an 
action for damages therefor." Moreover, the amount recovered in such 
action is not liable to be applied as assets, in the payment of debts or 
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legacies, but is  to be disposed of as provided "in this chapter" for the 
distribution of personal property in  case of intestacy. Hood v. Tel. CO., 
162 N.  C., 92, 77 S. E., 1094; Carpenter v. Power Co., 191 N. C., 130, 
131 S. E., 400. I t  is provided "in this chapter," C. S., 137, subsection 
6, tha t  if, i n  the  lifetime of its father and mother, a child dies intestate, 
without leaving husband, wife or child, or the issue of a child, its estate 
shall be equally divided between the father and mother. I n  the instant 
case, therefore, if recovery were allowed, the amount would be divided 
between the  two wrongdoers. This  is also contrary to the policy of the 
law. Parker v. Potter, 200 N .  C., 348, 157 S. E., 68; Bryant v. Bryanf ,  
193 N. C., 372, 137 S. E., 188, 51 A. L. R., 1100. 

Affirmed. 

ELVIRA FUQUAY, ADMINISTRATRIX OF JOHN FUQUAY, DECEASED, V. AT- 
LANTIC AND WESTERN RAILROAD COMPBNY. 

(Filed 4 November, 1931.) 

Appeal and Error L c-Held: Supreme Court passed upon sufficiency of 
evidence on former appeal and will not again pass on this question. 

Where, upon an appeal by the plaintiff from a judgment sustaining a 
demurrer on the ground that the plaintiff was estopped from bringing 
the action, the Supreme Court reverses the judgment, and upon the 
defendant's request, also passes upon the sufficiency of the evidence to 
sustain the cause of action, and holds the evidence sufficient, upon a 
subsequent appeal by the defendant the Court will not again consider the 
question of the sufficiency of the evidence, the question having been 
decided upon the former appeal. 

APPEAL by defendant from Lyon, Emergency Judge, at  J anua ry  Tmr i ,  
1931, of LEE. T o error. 

This  is an  action to recover damages resulting from personal injuries 
sustained by plaintiff's intestate u-hile he  was a t  work as an  employee of 
tho defendant. 

On 28 January ,  1929, John Fuquay, plaintiff's intestate, and Ellis 
Nordan, both employees of the defendant, were loading cross-ties on a 
flat car standing ou defendant's tracks near the town of Lillington, 
N. C. They were usiug certain appliances furnished them by the de- 
fendant to enable them to load the cross-ties on the car, known as 
"ramps." As they were loading a crooked cross-tie on the flat car by 
means of the "ramps," the cross-tie suddenly turned and struck plaintiff's 
intestate, inflicting on his person serious and permanent injuries. -1s 
the result of these injuries, plaintiff's intestate suffered damages. 
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I t  is alleged in the complaint that the '(ramps" furnished by defendant 
and used by plaintiff's intestate and his fellow-employee in loading the 
cross-ties on the flat car, were defective; that defendant was negligent 
in furnishing to plaintiff's intestate, to enable him and his fellow- 
employee to load the cross-ties on the flat car, defective "ramps," and 
that this negligence was the proximate cause of the injur,y sustained by 
plaintiff's intestate. This allegation was denied in the answer filed by 
the defendant. 

The issues involving defendant's liability to plaintiff were answered 
by the jury in accordance with the contentions of the plaintiff. 

From judgment that plaintiff recover of the defendant the sum of 
$1,500, the damages assessed by the jury, the defendant appealed to the 
Supreme Court. 

A. A. M c D o ~ l d  a,& K. R. Hoyle for plaintiff. 
William & Williams for defendant. 

CONNOR, J. This action was first tried at July  Term, 1930, of the 
Superior Court of Lee County. From the judgment at this trial, dis- 
missing the action as of nonsuit, plaintiff appealed to this Court. The 
appeal was heard at  Fall  Term, 1930, when the judgment was reversed, 
and the action remanded to the Superior Court for a new trial. Fuquay 
v. R. R., 199 N. C., 499. The question presented on said appeal was 
whether there was error in the judgment dismissing the action, as of 
nonsuit, on the ground that plaintiff was estopped from maintaining 
this action, as contended by defendant. We held that there was error 
in dismissing the action on that ground. The defendant contended that 
even if there was error in dismissing the judgment on ths ground that 
plaintiff was estopped from maintaining the action, this error was not 
prejudicial for the reason that the evidence offered at  the trial was not 
sufficient to sustain the allegation of the complaint with respect to 
actionable negligence on the part of the defendant. At the request of 
the defendant, we considered this contention, and held that it could not 
be sustained. For this reason we remanded the action for a new trial. 
Manifestly, if the contention had been sustained, notwithstanding the 
error in the judgment dismissing the action on the ground that plaintiff 
was estopped, we would not have remanded the action for a new trial, 
but would have affirmed the judgment of nonsuit. 

The evidence at the trial at  January Term, 1931, as sppears from 
the record in this appeal, is identical with the evidence at  the trial at  
July  Term, 1930. The only question pre~ented on this appeal from 
the judgment at January Term, 1931, is whether the evidence at said 
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t r i a l  was  sufficient to  sustain the  allegations of t h e  complaint with 
respect t o  t h e  liability of defendant. T h e  question was answered, at tlie 

request of t h e  defendant, on t h e  fo rmer  appeal, a n d  will not be con- 

sidered on th i s  appeal.  Soles v. R. R., 188 N. C., 825, 125 S. E., 24. 

h l  examination of tlie evidence, however, seems t o  sustain the  action 

of t h e  t r i a l  court i n  refusing t o  allow defendant's motion f o r  judgment 

a s  of nonsuit. T h e  judgment is  affirmed. 

No error .  

J. L. ABBITT v. W I I J J S  A'. GREGORY AND DAVISON CHEMICAL 
COMPANY. 

(Filed 4 November, 1931.) 

1. Corporations D h-Sellers of stock could recover of one negotiating 
sale and  t h e  purchaser for  misrepresentation as t o  price purchaser 
would pay. 

Where, upon sufficient evidence, a referee filids that the general man- 
ager of a corporation mas authorized by certain other officers and stock- 
holders to negotiate for the sale of their controlling shares to another 
corporation, that the general manager was a close business and personal 
friend of the selling shareholders and that they had a right to, and did 
rely on his business judgment and integrity, and that he represented 
to the selling shareholders that  the purchasing corporation would pay 
only $106.00 a share nhereas in fact, under a secret agreement between 
the general manager and the purchasing corporation, tife purchasing 
corporation paid him about $138.00 a share, and that lie retained the 
difference for his personal use, with the knowledge and connivance of 
the purchasing corporation, Held:  the selling shareholders are entitled 
to recover of the general manager negotiating the sale and the purchasing 
corporation, jointly and severally, the difference wrongfully retained by 
the general manager, there being a fiduciary relationship between the 
general manager and the selling shareholders and the purchasing corpora- 
tion knowing the facts constituting such relationship, and the judgment 
of the lower court confirming the findings of fact and conclusions of law 
to this effect will be affirmed on appeal. 

2. Trial C +Actions against t h e  same defendant involving same ques- 
tions of l a w  a n d  fact may be consolidated by t r ia l  court. 

Where several actions against the same defendant have been referred 
to a referee and heard by him a t  the same time by consent of the parties, 
and his findings of fact and conclusions of law are substantially the 
same in each action, upon the hearing of exceptions to his reports an 
order of the trial judge consolidating the actions on his own motion is 
not error. 
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3. Reference D c-In this case held: exceptions to report 'of referee were 
sufficiently passed upon by trial court. 

While the trial court musL consider and rule upon each exception to 
the referee's report upon a hearing before him on the exceptions, where, 
for the purpose of rendering judgment, the trial court restates in his own 
language the findings of fact deemed by him pertinent to the judgment, 
and afirms the findings of the referee, and the statement of the facts 
by the court and the findings of fact by the referee are substantially 
the same, his order overruling all exceptions to the findings of fact which 
00 not conform to his statement of the facts is not subject to the objec- 
tion that the court failed to pass on each exception, it appearing that the 
court had carefully considered the referee's report and the esceptions 
thereto before rendering judgment. 

4. Fiduciaries A a-Fiduciary relationship exists where special c o d -  
dence is reposed in one bound in equity to act in good faith. 

I t  is difficult to define legally the exact extent of the meaning of the 
term "fiduciary" to include every relationship of that character, but 
the relationship exists where there has been a special confidence reposed 
in one who in equity and good conscience is bound to act in good faith 
and in due regard to the one reposing the confidence. 

APPEAL by defendants from Grady, J., a t  June  Term, 1931, of PAS- 
QUOTAKK. Affirmed. 

This and thirteen other actions were begun in the Superior Court of 
Perquimans County, North Carolina, by summons issued on 25 May, 
1927. The plaintiff i n  each of said actions was formerly a stockholder 
of the Eastern Cotton Oil Company, a corporation organized and doing 
business under the laws of this State, with its principal office in the 
town of Hertford, S. C. The defendants in each action are Willis K. 
Gregory, a 'citizen of the State of Virginia, residing in  the city of 
Norfolk, Va., and the Darison Chemical Company, a corporation organ- 
ized and doing business under the laws of the State of Maryland, with 
its principal office in the city of Baltimore, Md. 

During the months of May and June ,  1926, the plainliff in each of 
said actions sold and delivered to the defendant, Davisori Chemical Conl- 
pany, the shares of stock in the Eastern Cotton Oil Company owned 
by him. These sales were negotiated by the defendant Willis N .  Gregory, 
who was the general mauager of the Eastern Cotton Oil Company. The 
relations, both business and social, between the said Willis N. Gregory 
and the plaintiff in each of said actions, a t  the time of said negotiations 
and sales, were such that  each of said plaintiffs had and was justified in 
har ing  implicit confidence in the said Gregory. I t  is alleged in each of said 
actions that  the defendant Willis N. Gregory and the defendant Darison 
Chemical Company, pursuant to a secret agreement entered into by and 
between them during said negotiations, and prior to said sales, falsely 



N. C.] FALL TERM,  1931. 579 

and fraudulently misrepresented to the plaintiffs i n  said actions the price 
which the said Davison Chemical Company was willing to pay and did 
pay for the shares of stock in the Eastern Cotton Oil Company owned 
by said plaintiffs, and that  the said Davison Chemical Company wrong- 
fully paid to the said WiIlis N. Gregory, and the said Willis K. Gregory 
wrongfully received from the said Davison Chemical Company, a sum 
of money in excess of the amount paid by the said Davison Chemical 
Company to each of said plaintiffs for the shares of stock in the Eastern 
Cotton Oil Company sold and delivered by said plaintiff to the said 
Davison Chemical Company. The plaintiff i n  each of said actions prays 
judgment that  he recover of the defendants the amount wrongfully 
paid by the Davison Chemical Company to Willis N. Gregory, and 
wrongfully received by Willis N. Gregory from the Davison Chemical 
Company in excess of the amount which was paid to said plaintiff by 
the Davison Chemical Company for his shares of stock in  the Eastern 
Cotton Oil Company. 

After the complaint had been filed in each of said actions, on the 
petition of the defendants therein, said action was remored from the 
Superior Court of Perquimans County to the District Court of the 
United States for the Eastern District of S o r t h  Carolina for trial. 
Thereafter eight of said actions, on motion of the plaintiff i11 each action, 
were remanded by the judge of the United States District Court to the 
Superior Court of Perquimans County. The remaining six actions were 
retained in the District Court of the United States for the Eastern 
District of North Carolina for trial in said Court. Subsequently an  
order was entered in each of the actions pending in the Superior Court 
of Perquimans County removing said action from said court to the 
Superior Court of Pasquotank County, for the tr ial  in the latter court. 

At  February Term, 1930, of the Superior Court of Pasquotank 
County, each of the actions then pending in the Superior Court of 
Pasquotank County, was referred to Hon. D. H. Bland, as referee, for 
trial, in accordance with the provisions of C. S., 572, et  seq. There were 
no exceptions to the orders of reference made in said actions; the parties 
to each action expressly waived the right to tr ial  by jury. 

At or about the time the actions pending in the Superior Court of 
Pasquotank County were referred to  Hon. D. H. Bland, referee, orders 
were entered in the actions which had been retained in  the United 
States District Court by the judge of said District Court, under Equity 
Rule 59, referring said actions also to Hon. D .  H .  Bland, as special 
master. Thereafter i t  was agreed that  the Hon. D. H. Bland, as referee 
appointed by the State Superior Court, and as special master appointed 
by the United States District Court, should hear all said actions a t  the 
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same time and place, and should file his reports as referee in the actions 
referred to him by the State Superior Court, in said court, and should 
file his reports as special master in the actions referred to him by the 
United States District Court, in said Court. This agreemmt was entered 
into by and between the parties to all said actions, because the causes 
of actions alleged in the complaints therein, and the defenses set up in 
the answers filed in said actions, are identical. The facts alleged in the 
complaint in each action as constituting the cause of action on which the 
plaintiff therein prays judgment against the defendants, Willis N. 
Gregory and Davison Chemical Company, are  substantial:.^ the same. 

Pursuant to the foregoing agreement, the Hon. D. H. Bland, sitting 
both as referee and as special master, heard all said actions at  Elizabeth 
City, N. C., beginning on 24 June, and continuing through 27 June, 
1930, when by consent the hearing was continued to 10 July, 1930, on 
which day the taking of testimony was concluded. Thereafter, having 
first heard arguments by counsel for all the parties in said actions, the 
Hon. D. H. Bland filed his reports as special master in the actions re- 
ferred to him by the United States District Court, in said District Court, 
and at the same time filed his reports as referee in the actions referred 
to him by the Superior Court of Pasquotank County, in said Superior 
Court. He  filed a transcript of the evidence taken by him at the hearing 
of said actions in each of said courts. I n  his report in each of the actions 
pending in the Superior Court of Pasquotank County, the referee re- 
ferred to his findings of fact and conclusions of law in his report in the 
action entitled "T. S. White v. Willis N. Gregory and Davison Chemical 
Company," pending in the United States District Court, and by such 
reference embodied said findings of fact and conclusions of law in said 
report in so far as same are applicable in said action. 

Upon his findings of fact and in accordance with his conclusions of 
law set out in his report in the above entitled action, the referee recom- 
mended that judgment be entered in favor of the plaintifl', J. L. Abbitt, 
and against the defendants, Willis N. Gregory and Davison Chemical 
Company, for the sum of $3,753.06, with interest on said sum from 6 
May, 1926, and the costs of the action. 

Both the plaintiff and the defendants in each of the actions pending 
in the Superior Court of Pasquotank County filed exceptions to the re- 
port of the referee in said action. The exceptions in all said actions were 
identical. At June Term, 1931, of said court, all said actions came 
on for hearing upon the reports of the referee and the exceptions thereto, 
before his Honor, Henry A. Grady, judge presiding, who rendered 
judgment as follows : 
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"J. L. Abbitt v. Willis N. Gregory and Davison Chemical Company. 

Mae Wood Winslow v. Willis N. Gregory and Davison Chemical 
Company. 

F. E. Winslow r. Willis N. Gregory and Davison Chemical Company. 

Susan Frances White r. Willis N. Gregory and Darison Chemical 
Company. 

J. H. Aydlett v. Willis N. Gregory and Davison Chemical Company. 

Cornie White Abbitt r. Willis N. Gregory and Davison Chemical 
Con~pany. 

T. S. White, Jr . ,  who sues by T. S. White, as next friend, v. Willis N. 
Gregory and Davison Chemical Company. 

Mattie Toms White r. Willis N. Gregory and Davis011 Chemical 
Company. 

Each oue of the above narned plaintiffs, together with certain other 
stockholders of the Eastern Cotton Oil Company, prosecuted a civil 
action against the defendants, Willis N. Gregory and Davis011 Chemical 
Company, in the Superior Court of Perquimans County, North Caro.lina. 
Because of a diversity of citizenship, some of said actions were removed 
to the United States District Court for the Eastern District of North 
Carolina; and by order, duly entered, the causes named in the captiori 
hereof, were removed to Pasquotank County for trial. As the same 
questions were presented in the several causes, both as to the law and 
the facts, an order was made in the State Court appointing David H. 
Bland, of Goldsboro, N. C., as referee in each of said cases, and a 
similar order was entered in the United States District Court, appoint- 
ing the said David H. Bland as special master in chancery, to hear and 
determine the several causes pending in that Court. 

All of said causes were thereupon heard by said referee and special 
master, and his reports in each case were filed in the respective courts 
from which he derived his authority; and upon the incoming of said 
reports, it was agreed between the parties plaintiff and defendant that all 
exceptions filed might be heard and argued before the undersigned judge 
of the Superior Court, sitting in Chambers with Hon. Isaac M. Meekins, 
U. S. District Judge for the Eastern District of North Carolina; and 
thereupon said exceptions were heard by the said two judges, sitting 
together, ill the U. S. District Court building, in Elizabeth City, North 
Carolina, during the second week of the June Civil Term, 1981, of 
Pasquotank Superior Court. 
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It was agreed by all parties that each of said judges might take 
with him the papers in the cases over which he had ju~.isdiction, and 
render judgment in said causes, out of the county and out of term, to 
have the same effect as if entered at  term time, and in the county. 

I t  is alleged by all of the plaintiffs in their respective complaints, 
that they were stockholders in the Eastern Cotton Oil Company; that 
Willis N. Gregory, Thos. S.  White and Edward D. Winslow were all 
stockholders and directors in said company, White being the nominal 
president, and Willis N. Gregory being the active and actual general 
manager of the business; that White and Edward D. Winslow each 
represented certain of their kinsmen and relatives in  handling their 
stock; that there was an agreement between White and Winslow on 
the one part, representing themselves and their familg groups, and 
Gregory on the other part, that Gregory was to act as agent for the 
stockholders represented in making sale thereof to the defendant Davison 
Chemical Company; that while acting as such agent, he entered into an 
agreement with said Davison Chemical Company that he would sell said 
stock to it for $106.00 per share, but that he himself was to receive a 
larger amount, to wit: $166.00 per share, all of which was concealed 
by both Gregory and the Davison Chemical Company from the several 
plaintiffs in interest; that Gregory was guilty of fraud, of a breach of 
trust, that he made certain false and fraudulent represertations to the 
plaintiffs, upon which they relied, had a right to rely, and that they 
were damaged in the amounts set out in the c~omplaints. 

The complaints as drawn, involving the questions of breach of trust 
and confidence on the part of the defendant Gregory, and the participa- 
tion in said breach by his codefendant, Davison Chemical Company, 
as well as the question of fraud and false representation raise certain 
issues of fact, which the referee has passed upon. These allegations are 
denied by the defendants, and it now becomes the duty of the court to 
ascertain from the evidence whether or not said allegations have been 
proven by the greater weight thereof. Are the defendants liable to the 
plaintiff, or is either one of them liable for said alleged breach of trust 
and confidence? Are they guilty of false pretense, or is either one of 
them guilty ? 

A correct answer to these questions will determine :he respective 
rights of the parties. 

For the sake of convenience, and saving and reserving unto the several 
parties all of their rights of exception and appeal, the court, ex mero 
motu does hereby consolidate the several actions above referred to and 
pending in the Superior Court of Pasquotank County; and this consoli- 
dated judgment shall hereafter be taken, deemed and accepted as the 
judgment in each case, as if separately entered therein. 
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After a careful coilsideration of the referee's report, the evidence 
taken before him, the exceptions filed by plaintiffs and defendants, 
the oral arguments made by counsel; and pretermittirig all things in- 
c*oiisequential and extraneous, but looking rather to the substance than 
the form of the matters at issue, the court is led irresistibly to the 
findings of certain facts, which are determinative of the rights of the 
parties; and without needlessly repeating the findings of the referee, 
which are amply supported by the evidence, but referring to and re- 
affirming such findings as appear to be pertinent to the inquiry, the 
court does now set forth in detail those facts which seem to be proven 
by the greater weight of the evidence, and which are convincing in 
arriving at a just and fair settlenient of all matters in dispute, that is to 
say: 

1. The Easter11 Cotton Oil Company, a domestic corporation, had 
its office and principal place of business in the town of Hertforcl, Perqui- 
mans County, Xorth Carolina. Prior to the controversy which forms the 
basis of these consolidated actior~s, the common stock of said corporation 
was owned in part by two groups of stockholders, the first of which will 
be designated as the Thomas S. White group, and its holdings were as 
follows : 

(a )  Thos. S. White 875 shares 
(b) Susan Frances White, his daughter 1 share 
(c) J. H. dydlett, his brother-in-law 14 shares 
(d)  Clate White Aydlett, his sister 286 shares 
(e) J. L. Abbitt, a brother-in-law 71 shares 
( f )  Cornie White Abbitt, his sister 286 shares 
(g) Willie White Weeks, a sister 286 shares 
(h )  Mattie Toms White, his wife 10 shares 
l i )  Thos. S. White, Jr., a son 1 share 

Total of the Thos. S. White group . 1,830 shares 

The second group is known as the Edward D. Winslow group and 
the holdings of said group were as follows: 

(a )  Edward D. Winslow 300 shares 
(b) Tudor F. Winslow, his brother 100 shares 
(c) Mae Wood Winslow, his niece 10 shares 
(d)  Frank E. Winslow, his nephew 10 shares 
(e) Mrs. T. H. Willcox, his niece 1 share 
( f )  Mrs. W. H.  Hudson, a niece 1 share 

Total of the Winslow group 422 shares 
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I n  addition to the above stock, Dr .  E. S. White was the owner of 
65 shares, and the defendant, Willis N. Gregory, was the owner of 
1,260 shares of the capital stock of said Eastern Cotton (Oil Company, 
making a total of 3,577 shares owned by the several plaintiffs in the 
State and Federal courts, and the defendant, Willis N. Gregory. Said 
stock had a par value of $100.00 per share and constituted a majority 
of all of the stock issued by said company, and a controlling interest 
therein. 

2. The  management and control of the 1,830 shares of slock belonging 
to the Thos. S. White group, was in Thos. S. White, wh3 acted as the 
agent and representative of his kinsmen and kinswomen in  the matters 
and things hereinafter referred to ;  and in like manner, Edward D. 
Winslow was in the control of, and managed the sale of the stock 
belonging to the Winslow group, as agent and representative of his 
kinsmen and kinswomen; the members of said two groups looking to them 
for guidance, advice and direction in  practically all things connected 
with the operation of the Eastern Cotton Oil Company. This  relation- 
ship between the parties was well known to, and acted upon by the  
defendant, Willis n'. Gregory, in making the sales of stock as hereinafter 
mentioned. 

3. Pr ior  to the break in the relationship between Thos. S. White and 
Edward D. Winslow on the one part ,  and Willis N. Gregory on the 
other part, which break and disagreement forms the basis of this con- 
trorersy the said Thos. S.  White, Edward 1). Winslow rtnd Willis N. 
Gregory were on terms of intimacy, both in a business and social 
aspect, each having implicit fai th and confidence in the other. There 
had never been a r if t  in the mantle of confidence and good fellowship 
which enreloped them until the happening of the events in the spriug 
of 1926, which formed the basis of these several actions. 'I'hos. S .  White 
and Willis X. Gregory had been boyhood friends and companions; each 
looked upon the other with affection and regard;  indeed, it appears that  
they each cherished for the other tha t  feeling which is so common be- 
tween men of similar social' standing, who ha re  played together ill 
their youth;  and while Edward D. Winslow was a much older man 
than either of them, they had grown u p  under his  personal observation 
in Pcrquimans County, in the same locality, and they both regarded 
him with real affection and esteem. So f a r  as  these three men were 
concerned, it was a pleasant association of business companions, amoilg 
whom no contention had ever arisen. Each had fai th in the other and 
trusted him unstintedly and wholeheartedly. 

4. T h e  Eastern Cotton Oil Company was organized in 1905 with a 
small capital of $25,000. Under the fine management of Willis N. 
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Gregory this business venture grew with phenomenal success, and in 
1926, at the time of the breach between the three principal stockholders, 
White, Winslow and Gregory, the capital stock had increased to $150,000 
and the business had acquired an enviable reputation due largely to the 
business acumen and astuteness of its general manager, Willis N. 
Gregory. 

For several years prior to 1926, Thos. S. White had been the nominal 
president of said company, serving without salary. White, Edward D. 
Winslow and Willis N. Gregory, were all members of the board of 
directors, but Gregory was the active and actual general manager of the 
business. H e  possessed a business capacity of the highest degree, and 
it was largely through his energy and sagacity that the growth of the 
business was due. Thos. S. White and Edw. D. Winslom were en- 
gaged in other business, and did not give to the Eastern Cotton Oil 
Company any special or personal attention; however, they were both 
alert business men, and from regular attendance upon the meetings 
of the board of directors, knew the workings of the company, and knew, 
or ought to have known the value of their holdings therein. 

5. I n  the spring of 1926, there was an effort made by the directors 
of the Eastern Cotton Oil Company, participated in by the White and 
Winslow groups of stockholders, to sell the entire corporqte assets of 
said company; and the defendant Gregory thereupon entered into iiego- 
tiations with divers parties in an attempt to make sale of said property. 
His  efforts in this respect were fully authorized by the interested stock- 
holders, including the several plaintiffs in the above entitled actions, 
as well as those pending in the Federal Court. Finally, in co~iversatiori 
with an officer of the defendant, Davison Chemical Company, Gregory 
discovered that said company was probably interested in purchasing 
said Eastern Cotton Oil Company, and he so reported to White and 
Winslow, and through them to their respective groups of stockholders, 
including the plaintiffs in the several actions referred to in the premises 
of this judgment. Gregory was thereupoil authorized to make a sale 
of said property. 

Later on, it was intimated by Davison Chemical Company, or its 
officers, that said company did not desire to purchase the entire business 
of the Eastern Cotton Oil Company, but was interested only in acquiring 
a majority of the common stock thereof, or about 51 per cent of said 
stock; and this attitude on the part of Davison Chemical Company was 
reported by Gregory to the White and Winslow groups, through Thos. S. 
White and Edw. D. Window. I n  the negotiations between the officers 
of the Davison Chemical Company and Willis N. Gregory, said com- 
pany informed him that they wished him to retain his stock in the 
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Eastern Cotton Oil Company, a i d  to remain as general manager thereof. 
This condition was also reported by Gregory to the While and Winslo~v 
groups. Xone of the members of said White and Winslow groups ever 
had any personal transactions with the Davison Chemical Company, or 
its officers, but all of the negotiations, looking to the salt> of stock, were 
conducted by Gregory, alone, as the agent and representative of said 
White and Winslow groups. Gregory stated to White and Winslow that 
the Davison Chemical Company would pay $106.00 per share for a 
majority of the stock in said company, but would not pay any more, 
this figure representing the par value with a 6 per cent dividend. It was 
also understood in the negotiations that  Thos. S. White was to retail1 
10 shares of his stock, and was to remain as president of the company, 
and Edw. D. Winslow was to retain 2 shares of his stock, so that  both 
of them would retain some contact with the business. There was no 
nlisunderstanding as to these facts. 

6. A t  said time, however, and without the knowledge or consent of 
White and Winslow, or any member of their respective family groups, 
there was a secret contract and agreement existing between Willis 5. 
Gregory and the Davison Chemical Company, that  said company would 
pay to him, Willis N. Gregory, $166.00 per share for 2,500 shares of the 
capital stock of the Eastern Cotton Oil Conlpany, which was to include 
2,305 shares, belonging to the persons named in  the first finding of fact 
of this judgment; which included all of the stock of the several plaintiffs, 
both in  the State and Federal actions, except 10 shares which were to be 
retained by Thos. S. White, and 2 shares which were to be retained by 
Edw. D. Winslow, under which agreement the Davison Chemical Com- 
pany was to acquire a controlling interest in the Eas twn  Cotton Oil 
Company. This agreement between Gregory and his codefendant, Davi- 
son Chemical Company, is  fully set out a t  length in the referee's report, 
and his findings in that  respect are fully approved and ccnfirmed by the 
court. 

7. I t  was also agreed between the defendant Gregory and his  codefend- 
ant, Davison Chemical Company, that  in the event he could not acquire 
a sufficient amount of stock from the plaintiffs and their associates to 
give to the Davisori Chemical Company a controlling interest in the 
Eastern Cotton Oil Company, he would transfer to the defendant, 
Chemical Company, a sufficient number of shares of his own stock which 
added to the stock so purchased, would make a majorit;? of all of the 
stock issued by said company; and the said Gregory did, in fact, make 
a transfer of certain shares of stock owned by him, in order to make u p  
said majority interest; but later this stock mas returned to him, after 
the requisite number of shares had been purchased from the plaintiffs 
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and other parties, and transferred to the  Davison Chemical Company on 
the books of the Eastern Cotton Oil Company. 

8. Acting upon the representations made to them by Gregory, their 
agent, general manager and trusted fellow stockholder, the plaintiffs 
transferred their stock in blank and delivered i t  to the Darison Chemical 
Company, and receired therefor an  amount equal to $106.00 per share, 
that  is to say:  

. . . .  J. L. Bbbitt . . . . . . . .  $ 7,526.00 
Mae Wood Winslow . . . .  . . 1,060.00 
F rank  E. Wiiislow . . . . .  1,060.00 
Susan Frances White . . 106.00 
J. H. dydlett  . . . . . . . . . . . . . . . . .  1,484.00 
Corriie White Abbitt . .  . . 30,316.00 
Mattie Toms White . , . 1,060.00 
Thos. S. White, J r .  . . 106.00 

At the same time, or within a few days thereafter, sales of stock were 
consummated with other stockholders who are plaintiffs i n  the causes now 
pending in the U. S. District Court, which sales were negotiated through 
the agency of Willis N. Gregory, as follows: 

Thos. S. White,, 865 shares . . . .  $91,690.00 
Clate W. Aydlett, 286 shares.  . .  30,316.00 
Willie W. Weeks, 286 shares . . 30,316.00 
Edw. D. Winslow, 298 shares . . . . . . . . .  31,588.00 
Tudor F. Winslow, 100 shares . . . . .  . . . .  10,600.00 
Dr .  E. S.  White, 65 shares . . .  6,890.00 

9. Upon the delivery of said stock, transferred in blank, and which 
was afterwards transferred on the books of the Eastern Cotton Oil Com- 
pany to the defendant, Davison Chemical Company, said Darison 
Chemical Company, pursuant to the secret treaty and agreement herein- 
before referred to, paid to Willis K. Gregory, in cash, or its equivalent, 
the sum of $52.86 for each share of stock so sold and transferred. This  
amount, $52.86 per share, ,was due to a collateral agreement made be- 
tween said contracting parties, Gregory and the Davison Chemical Corn- 
pany, that  his profit on the stock should be reduced from $60.00 per 
share to whatever amount, in addition to $106.00 per share, would 
represent the real value thereof. This money paid to Gregory, as afore- 
said, in equity and good conscience belonged to the plaintiffs in the 
several actions first referred to, in the proportion of the stock held and 
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transferred by them to Davison Chemical Company; so that, as to each 
of said parties, the amount withheld by Gregory and for which he 
should now be held accountable is as follows: 

Thos. S. White, 865 shares at $52.86 per share . . .  . !i45,723.90 
Susan Frances White, 1 share at $52.86 per share . . .  52.86 
J. H. Aydlett, 14 shares at  $52.86 per share . . . . . .  . 740.04 
Clate W. Aydlett, 286 shares at $52.86 per share . . .  . .  15,117.96 
J. L. Abbitt, 71 shares at $52.86 per share.  . . . .  . . 3,753.06 
Cornie W. Aydlett, 286 shares at  $52.86 per share . . .  15,117.96 
Willie W. Weeks, 286 shares at $52.86 per share . . .  . 15,117.96 
Thos. S. White, Jr . ,  1 share at  $52.86 per share . . . .  . .  52.86 
Mattie T.  White, 10 shares at $52.86 per share . . . 528.60 
Edw. D. Winslow, 298 shares at $52.86 per share . .  15,752.28 
Tudor F. Winslow, 100 shares at $52.86 per share .. . 5,286.00 
Mae Wood Wirislow, 10 shares at  $52.86 per share . 528.60 
Frank E .  Winslow, 10 shares at  $52.86 per share . . .  528.60 
Dr. E .  S. White, 65 shares at $52.86 per share .  . . .  3,435.90 

I t  appears from the evidence and is found as a fact, that at the time 
Thos. S. White delivered his 865 shares of stock to the defendant, Davi- 
son Chemical Company, he received in addition to the purchase price 
of said stock, the sum of $7,500, which was represented to be 3 years 
salary as president of the Eastern Cotton Oil Company at $2,500 per 
year. I t  will be remembered that prior to this time he had received no 
salary as president of the said company. The referee finds very prop- 
erly, and his finding is approved by the court, that said !ium of $7,500 
ought, in good conscience, to be deducted from any recovery had by the 
said Thos. S. White as against either of the defendan~s. The court 
finds, with the referee, that said sum of $7,500 was paid for services 
never rendered, although said services were tendered by the said Thos. S.  
White, and would have been performed had the defendant Davison 
Chemical Company, so desired. However, as said sum of money was 
not paid by the Eastern Cotton Oil Company, but was paid by the 
purchaser of the stock from the said Thos. S. White, tke court holds 
that he was not entitled to the same, an$ that said sum of $7,500 
should be deducted from any recovery had by him in this action. 

10. The representations made by Willis N. Gregory to the White 
and Winslow groups of stockholders, that Davison Chemical Company 
would noJ pay and was not paying more than $106.00 per share for 
the stock owned by them, was false in fact;  at least, it was a fraudulent 
and intentional concealment of a material fact, intended to deceive and 
which did deceive the said White and Winslow, the several members 
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of their respective family groups, as well as the plaintiff, Dr .  E. S. 
White;  and said fraudulent concealment of fact  was well known to the 
navison Chemical Company. Said Darison Chemical Company knew 
that Willis K. Gregory was acting for the plaintiffs and their associates 
in making said sale; it  knew that  Gregory was contracting for then1 
and in their behalf a t  a price of only $106.00 per share for the stock 
owned by them; i t  knew that  Gregory was to receive $60.00 per share 
for said stock, over and above the amount actually paid to the owners 
thereof, or such sum as was thereafter determined upon, mhich added 
to the amount paid to the  stockholders, would represent the real value 
thereof; and which figure was settled upon a t  $52.86 per share; the 
Davison Chemical Company knew that  said facts were concealed from 
the said White and Winslow and their associates, and knew that  said 
stockholders were transferring their stock to it, under a false assumption 
of fact. 

11. The court is compelled to find from the evidence, and does so find, 
that there was a breach of fai th and confidence on the part  of the 
defendant Gregory in conducting the sale of stock belonging to the 
plaintiffs and their associates; that  they had a right to rely upon hi111 
by reasou of his official position as general manager of the company, 
by reason of his past life and conduct, and their friendship for and 
association with him, and also by reason of the relationship of principal 
and agent mhich subsisted between then1 a t  the time; that his conduct 
in respect to the sale of stock is  so tainted with fraud and greed that  
it cannot pass unnoticed by the court. It is true that the referee finds, 
and the court approves said finding, that  Thos. S. White and Edw. D. 
Winslow were endorsers on notes of the Eastern Cotton Oil Compaiiy 
in a large amount;  that  in the general settlement and sale of stock, 
negotiated by Gregory, they were to he released from said obligations, 
and the fact that  they were released cannot remore from Gregory the 
taint  of fraud which the evidence stamps upon him. The referee also 
finds that both White and Wirlslow were under the impression, during 
the liegotiations for the sale of their stock, that Gregory was to receire 
an  additional salary as manager of the Eastern Cotton Oil Company, 
and that  such additional salary was to be his reward for negotiating 
the sale of their stock to the Davison Chemical Con~pany. As a matter 
of fact, his salary was greatly increased upon the taking over of the 
company, or the stock, by the defendant, Davison Chemical Company. 

The court does not see hour such fact or belief on the part  of White 
and TYinslow could relieve Gregory of his plain obligation to tell them 
the truth in making sale of their stock and that  of their associates. 
I t  is perfectly apparent tha t  both White and Winslow mould have 
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been glad to see Gregory receive a larger salary; they were very friendly 
with him and his prosperity would hare  gladdened them; but for him 
to receive a bonus oil their stock of something like $120,000 over and 
above what he represented to them as its sale price; he at the time acting 
as their agent and representative, cannot be forgiven or overlooked by 
the court in administering justice between the parties. 

12. The referee finds as a fact that the Davison Chemical Company 
had actual knowledge of all of the facts in connection with the sale of 
the p>aintiffs' stock and that of their associates, and the court finds 
as a fact that said Davison Chemical Company participated in the fraud 
practiced by Gregory upon his associates, the plaintiffs above named, as 
well as those whose causes are pending in  the Federal Court. The court 
also finds that the Davison Chemical Company participated in the 
concealment of the real facts, in concealing the real purchase price 
agreed upon between itself and Gregory, and the court concurs in the 
referee's conclusion that said Davison Chemical Company is liable to 
the plaintiffs in these causes in the same manner and to the same degree 
as its codefendant Gregory. 

The foregoing findings in respect to Thos. S. White aa to his receipt 
of an additional sum of $7,500 from Davison Chemical Company, are 
not intended as having any bearing upon the plaintiffs in interest, in 
the consolidated causes, pending in this-court, for the astion in which 
he is involved is pending in the U. S. District Court, and said finding 
cannot bind any of the parties to this action. They are set out in 
this judgment for the sole purpose of explaining the entire transaction 
between Gregory on the one part and White and Winslow on the other 
part. 

All of the exceptions filed by the plaintiffs and the defendants, which 
do not conform to the foregoing findings are overruled; and as to all 
exceptions which do so conform to the court's findings, the same are 
sustained. A11 findings and conclusions of the referee which are in  
harmony, or which do not conflict with the findings of the court, are 
reaffirmed, and those findings and conclusions which fail to so conform 
to the findings and conclusion of the court are rejected and disaffirmed, 
and now, upon the facts as found by the court and the referee, i t  is 
considered, ordered and 

Adjudged that the plaintiffs have and recover of the defendants and 
each one of them jointly and severally, the following amounts, to wit: 

J. L. Abbitt. ................ .. . . . . . . . . . . . . . . . . . . . . . . . . .  .$ 3,753.06 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Mae Wood Winslow. 528.60 

Frank E. Winslow . . . . . . . . . . . .  ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  528.60 
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Susan Frances White . . . . . .  $ 52.86 
. . . . . . . . .  J. H. Aydlett 740.04 

Cornie W. Abbitt . . . . . .  . . . . . . .  15,117.96 
Thos. S. White, J r .  52.86 

. . .  Nattie Toms White . . .  528.60 

Said revpective recoveries as to each of the plaintiffs above named, 
will bear interest at the rate of 6 per cent per annum from 6 May, 
1926, and it is further ordered and adjudged that the plaintiffs h a w  
and recorer of the defendants the costs of the sereral actions as con- 
solidated by the court, which shall include an allowance of $500.00 
to David H. Bland, referee. 

Done at Clinton, N. C., this 20 July, 1931. 
HENRY A. GRADY, Judge  Presiding." 

From this judgment both the defendants appealed to the Supreme 
Court, assigning errors therein based upon their exceptions duly taken. 

JIr~Tlzrllan h Mci2lullan. Ehr inghaus  h Hall ,  TVilcoz, C0oX.e d W i l c o z  
and Batt le  h Winsloul for plaintiff. 

JT'. R. L. T a y l o r  and L. I. Xoore  for  defendant, Wi l l i s  S. Gregory. 
Jesse S. Bowen,  Whedbee h Whedbee and X a c L e a n  h Rodman for 

de fendanf ,  Davison Chemical Company .  

CONKOR, J. The exceptions filed by the defendants, Willis N. Gregory 
and the Darison Chemical Company, to the findings of fact set out in the 
report of the referee in this action, and also in his reports in the other 
actions pending in the Superior Court of Pasquotank County against 
these defendants, were chiefly on the ground that there was no evidence 
at the hearing of said actions by the referee to support said findings 
of fact. These exceptions were without,merit, and were properly orer- 
ruled by Judge Grady. There was ample evidence, as the learned and 
careful judge found, to support these, as well as the other findings of 
fact made by the referee, and set out in his sexveral reports. These 
findings of fact were substantially the same. 

The essential facts on which the plaintiffs in these actions rely as 
constituting their cause of action against the defendants, certainly as 
distinguished from inferences and conclusions from these facts, are not 
seriously controverted. I t  was admitted that the plaintiff in each of 
these actions was a stockholder of the Eastern Cotton Oil Company, 
owning the number of shares of said stock as alleged by him in his 
complaint; that all said plaintiffs sold and delivered to the defendant, 
Darison Chemical Company, the shares of stock in said company owned 
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by them; and that these sales were made as the result of negotiations 
conducted by the defendant, Willis N. Gregory, with the defendant 
Davison Chemical Company. I t  was admitted that at the time these 
negotiations were begun, and at the time these sales were made, the 
defendant, Willis N. Gregory, was the general manager of the Eastern 
Cotton Oil Company, and that his relations, both business and social, 
with each of the plaintiffs, were such that said plaintiffs had and were 
justified in having implicit confidence in the said Willis N. Gregory, 
not only as the general manager of the corporation, but also as a friend 
of long standing. I t  was admitted that each of the plaintiffs received 
from the defendant, Davison Chemical Company, as the price of his 
stock, the sum of $106.00 per share, and that prior to the sale of said 
stock, and during the negotiations for its purchase Ir)y the Davison 
Chemical Company, the defendant, Willis N. Gregory, with the full 
knowledge of the defendant, Davison Chemical Company, told the 
plaintiffs, or their representatives, that the sum of $106.00 per share 
was the highest price which the said Davison Chemical Company would 
pay for said stock. I t  was not denied that during the progress of the 
negotiations, which the defendant, Willis N. Gregory, conducted with 
the defendant, Davison Chemical Company, for the sale of the stock 
in the Eastern Cotton Oil Company owned by the plaintiffs, a secret 
agreement was entered into by and between the said Willis K. Gregory 
and the said Davison Chemical Company, by which the defendant, 
Davison Chemical Company, agreed to pay to the defendant, Willis N. 
Gregory, upon the conclusion .of said negotiations, and upon the sale 
of said stock to the said Davison Chemical Company by the plaintiffs, 
the sum of $150,000 in cash; nor was it denied that pursuant to said 
secret agreement, upon the sale of said stock to the Da-?ison Chemical 
Company by the plaintiffs, the defendant, Darison Chemical Company, 
paid to the defendant, Willis N. Gregory, a sum of money aggregating 
about $150,000, which added to the total amount paid by said company 
to the plaintiffs in these actions, for their stock in the .Eastern Cotton 
Oil Company, resulted in the payment by the defendant, Davison 
Chemical Company, for each share of said stock, of the sum of $158.86; 
of this sum, each of said plaintiffs received for his stol:k $106.00 per 
share; the balance, to wit: $52.86 was paid by the defendant, Davison 
Chemical Company to the defendant, Willis N. Gregory. There was 
ample evidence to justify, if not to require, the inference and conclusion 
made by both the referee and the judge, that the defendant, Davison 
Chemical Company, entered into the secret agreement with, and paid the 
sum of $52.86 per share, to the defendant, Willis N. Gregory, with full 
knowledge that the said Willis N. Gregory was the general manager of the 
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Eastern Cotton Oil Company, and also that his relations, both business 
and social, with the s<ockholders of said company, whose stock it pro- 
posed to buy, were such that said stockholders had implicit coufidence 
in the business judgment and personal integrity of the said Willis N. 
Gregory, and because of such confidence would act and did act up011 
his representation that said company would not pay more than $106.00 
per share for their stock in the Eastern Cotton Oil Company. There 
mas ample evidence also tending to show that the defendant Davis011 
Chemical Company paid to the defendant, Willis N. Gregory, and that 
the defendant, Willis N. Gregory, received from the defendant, Davison 
Chemical Company, the sum of $52.86 per share for the stock sold 
to the said Davison Chemical Company by the plaintiffs, as compelisa- 
tion for his services in procuring for said company the control of the 
Eastern Cotton Oil Company by the purchase from the plaintiffs of 
their stock in said company at $106.00 per share. The contention of 
the defendants that the said sum of $52.86 per share was paid by the 
Davison Chemical Company to Willis N. Gregory as compensation 
for his "changed position" as a stockholder in the Eastern Cotton Oil 
Company resulting from the sale by the plaintiffs of their stock to the 
Davison Chemical Company, and also as compensation for his agree- 
ment to retain an official connection with the Eastern Cotton Oil Com- 
pany, after the purchase of said stock from the plaintiffs by the Darison 
Chemical Company, while colorable, was not sustained by either the 
referee who heard, or by the judge, who reviewed the evidence. All the 
evidence justifies their rejection of this contention. The records of 
the Davison Chemical Company, which appear in the evidence, refute 
this contention of the defendants. Their contention that these records 
were made for the purpose of concealing the true transaction with respect 
to the purchase of the stock in the Eastern Cotton Oil Company from 
the plaintiffs, in order to comply with the laws of the State of Maryland, 
and in order to meet the requirements of the New York Stock Exchange, 
at least, does not aid the defendants in a court which requires of all 
litigants that they come within its portals with clean hands and which 
looks beneath the forms of all transactions to discover, if it can, the 
true intention of the parties. 

On their appeal to this Court, the defendants contend that there 
mere errors in procedure at the hearing by the judge of their exceptions 
to the report of ,the referee in  this action, and that for these errors, 
which appear therein, the judgment should be set aside, and a new trial 
ordered. 

Defendants contend, first, that it was error for the judge, on his own 
motion, to consolidate the several actions pending in the Superior Court 
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of Pasquotank County against the defendants, for the purpose of hearing 
the exceptions filed by both the plaintiffs and the defendants to the 
reports of the referee in said actions; and, second, that it was error 
for the judge to fail to rule on each exception, specifically, and in lieu 
thereof to rule generally that such exceptions as i t  appsared from his 
judgment were not overruled, were sustained, and that s!uch exceptions 
as it appeared therefrom were overruled, were not sustained. 

With respect to the power of a trial judge to order the consolidation 
of two or more actions for purposes of trial and judgment, it is said in 
Durham v. Laird, 198 N .  C., 695, 153 S. E., 261, that "the general rule 
is that the trial judge has the power to consolidate acrions involving 
the same parties and the same subject-matter, if no prejudice or harm- 
ful complications will result therefrom. This salutary goTver is vested 
in the judge in order to avoid multiplicity of suits, unnecessary costs 
and delays, and as a protection against oppression and abuse. Blount v. 
Sawyer, 189 K. C., 210, 126 S. E., 512; Fleming v. .Yolleman, 190 
N. C., 449, 130 S. E., 171; Rosenmann v. Belk-Williams Co., 191 N .  C., 
493, 132 S. E., 282. Whether the order of consolidation is entirely 
discretionary and not reviewable on appeal, is an open question in this 
jurisdiction. Wilder v. Green, 172 N .  C., 94, 89 S. E., 1062. The whole 
subject is discussed with singular clearness and accuracy in McIntosh 
on North Carolina Practice and Procedure, pp. 536-539, where all the 
pertinent authorities in this State are assembled." Prof. ldcIntosh says: 
"The Court has arranged the cases in which a consolidation may be 
made into three classes: ' (1) where the plaintiff could hare united all 
his causes of action in one suit, and has brought several, and these 
causes of action must be in one and the same right, and a common 
defense is set up to all; (2) where separate suits are instituted by 
different creditors to subject the same debtor's estate; 1'3) where the 
same plaintiff sues different defendants, each of whom defends on the 
same grounds, and' the same question is involved in each.' These may 
not embrace all the cases, but they serve to illustrate the rule by which 
the court is governed in ordering such union. The last class might also 
include actions by different plaintiffs against the same defendant, where 
the facts are substantially the same." 

The principle on which the rule governing the consolidation of two 
or more actions is founded, supports the order of the judge in the in- 
stant case, consolidating the actions tried by him on the exceptions to 
the reports of the referee, and there was no error in said order, not- 
withstanding there were different plaintiffs in said actions. The actions 
were against the same defendants, and involved the same cluestions both 
of fact and of law. They had been heard by the refere,. at the same 



S. C.] FALL TERM, 1931. 595 

time and at the same place by consent of all parties, and his findings 
of fact and conclusions of law, as shown by his several reports in said 
actions, were substantially the same. 

I t  is undoubtedly the practice in  this State on the hearing of excep- 
tions to the report of a referee for the judge to consider and rule on 
each exception, and in accordance with his rulings to sustain or over- 
rule the exceptions, specifically. I t  is ordinarily his duty to do so. 
Jliller 1 % .  Groome, 109 N.  C., 148, 13 S. E., 840. I n  that case it is said 
that when either party to an action which has been tried by a referee 
files exceptions to his report, it is the duty of the judge, in reviewing 
the report, to consider and rule on the exceptions, and to set aside, 
modify or confirm the report according to his judgment. I t  is error 
for the judge to decline to consider the evidence set out in the referee's 
report, and to confirm the report without ruling on the exceptions. H e  
must consider and rule on the exceptions, judicially, before rendering 
his judgment. 

I n  Thompson v. Smith, 156 N. C., 345, 72 S. E., 379, it is said: 
"When exceptions are taken to a referee's findings of fact and law, it 
is the duty of the judge to consider the evidence and give his own 
opinion and conclusion, both upon the facts and the law. He  is not 
permitted to do this in a perfunctory way, but he must deliberate and 
decide as in other cases-use his own faculties in ascertaining the truth 
and form his own judgment as to fact and lam. This is required not only 
as a check upon the referee, and a safeguard against any possible errors 
on his part, but because he cannot review the referee's report in any 
other way. The point was presented clearly and directly in  llliller v. 
Groome, 109 N .  C., 148, and it controls this case." 

I n  Dumas v. Norrison, 175 K. C., 431, 95 S. E., 775, where the 
real question involved in the appeal by the plaintiff was whether the 
judge had the power to set aside the findings of fact made by the referee, 
and to find the facts anew from the evidence taken and reported to 
the court by the referee, it is said: 

"It is not denied that the judge has the power to review and revise 
the report, but the contention is that he must restrict his rulings to the 
specific exceptions which has been taken by either party. I f  this be 
true, and the judge's power is not any broader than as stated by the 
plaintiff, we have shown that the exceptions are of such a nature and 
so comprehensive as to bring this case well within the restricted state- 
ment of the rule. The statute, however, gives a wider scope to the 
judge's power in dealing with the report of a referee. Revisal, sec. 524 
(now C. S., 578), provides that the repon of the referee shall be made 
to the clerk of the court in which the action is pending; either party, 
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cluriiig the term, or upon ten days notice to the adverse party, out of 
term, may move the judge to revi'ew such report, and set aside, modify 
or confirm the same, in whole or in part, and no judgment shall be 
entered on any reference except by order of the judge." 

I n  Trmst Co. v. Lentz ,  196 N. C., 398 (at  page 406), 145 S. E., 776, 
it is said: "In view of the position taken by some of the parties that 
the judge was without authority to change the report of the referee- 
the reference being by consent-it is sufficient to say that, in a consent 
reference, as well as in a compulsory one, upon excepticlns duly filed, 
the judge of the Superior Court, in the exercise of his supervisory 
poiver and under the statute, may affirm, modify, set aside, make addi- 
tional findings, and confirm, in whole or in part, or disaffirm the report 
of a referee. Coatracting Go. v. Power Co., 195 N. C., 649, 143 S. E., 
241; Mills v. Real ty  Co., 196 N .  C., 223, 145 S. E., 26." 

I n  the instant case, after a careful consideration of the referee's 
report, and of the exceptions thereto filed by both the plaintiff and the 
defendants, and after fully reviewing all the evidence taken by the 
referee at the hearing of this and the other actions periding in both 
the State and the Federal Court against the defendants, the judge 
concluded that the findings of fact made by the referee and set out 
in his report in this and in each of the other actions, were amply 
supported by the evidence. I n  accordance with these conclusions, the 
judge overruled all the exceptions to the findings of fact made by the 
referee. H e  approved these findings of fact, and for the purpose of 
rendering his judgment in this action, he restated, in his own language, 
such findings of fact as he deemed pertinent to said judgment. I n  this, 
there was no error. There is no substantial difference between the 
facts as found by the referee, and as stated by the judge in his judg- 
ment. The action of the judge is fully supported by the authorities 
abovc cited. 

Upon the findings of fact made by him, the referee concluded as 
n matter of law, that during the negotiations which the defendant, 
Willis N. Gregory, conducted with the defendant, Davison Chemical 
Company, for the sale of the stock in  the Eastern Cotton Oil Company 
owned by the plaintiff, a fiduciary relation existed between plaintiff 
and the said Willis N. Gregory, with respect to the sale of plaintiff's 
stock; that by reason of such fiduciary relation, it was the duty of the 
defendant, Willis N. Gregory, to disclose to plaintiff the existence of 
any and all personal interest which he had or might have in the 
successful termination of such negotiations; that the failure of the 
said Willis N. Gregory to disclose to the plaintiff the exir~tence of the 
agreement between him and the defendant, Davison Chemical Company, 
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as the result of which the said Davison Chemical Company paid to 
the defendant, Willis N. Gregory, upon the successful termination of 
said negotiations, for each share of stock sold by the plaintiff to the 
said Davison Chemical Company, the sum of $52.86 in addition to the 
sum of $106.00 which the said Davison Chemical Company paid to the 
plaintiff for such share of stock, was a breach of the duty which 
the defendant, Willis K. Gregory, owed to the plaintiff; and that be- 
cause of this breach of duty, the plaintiff is entitled to recover of the 
defendant, Willis N. Gregory, the sum of $52.86, for each share of 
stock sold by the plaintiff to the Davison Chemical Company, the 
said sum having been receired by the said Willis N. Gregory, and 
wrongfully retained by him. 

Upon his findings of fact that the defendant, Davison Chemical Com- 
pany, knew of the existence of the fiduciary relation between the plain- 
tiff and the defendant, Willis N. Gregory, and with such knowledge 
entered into the secret agreement with the said Willis N. Gregory, as 
the result of which the said defendant paid to the said Willis N. 
Gregory the sum of $52.86 for each share of stock in the Eastern Cotton 
Oil Company, sold to said company by the plaintiff, the referee con- 
cluded as a matter of law that the plaintiff is entitled to recover of the 
defendant, Davison Chemical Company, the sum of $52.86 for each 
share of stock sold by the plaintiff to said company, the said sun1 
having been wrongfully paid by the said Davison Chemical Company 
to the defendant, Willis K. Gregory, who with its knowledge and by 
its aid has failed to account to plaintiff therefor. 

The foregoing conclusions of law were approved and confirmed by 
the judge. I n  accordance therewith, judgment was rendered that plain- 
tiff recover of the defendants the sum of $3,753.06, with interest at six 
per cent from 6 May, 1926. Defendants contend that there is error 
in this judgment for that upon all the facts found by the referee, and 
approved by the judge, the plaintiff is not entitled to recover of the 
defendants, or of either of them. 

For the purpose of determining the correctness of the conclusion of 
law made by both the referee and the judge on the facts found by 
them, that a fiduciary relation existed between the plaintiff and the 
defendant, Willis N. Gregory, with respect to the sale by the plaintiff 
of his stock in the Eastern Cotton Oil Company to the Davison Chemical 
Company, i t  is immaterial whether the relation between them was that 
of principal and agent, as suggested by the referee in his report. This 
is a fiduciary relation, but it is by no means the only relation which 
the law regards as fiduciary in its nature. And so, upon the facts found 
by both the referee and the judge, i t  is not necessary in the instant 
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case for this Court to decide whether the facts that the defendant, 
Willis N. Gregory, was the general manager, and the plaintiff was a 
stockholder of the Eastern Cotton Oil Company, are sufficient, in law, 
to constitute a fiduciary relation between them with respect to the sale 
of said stock. The courts generally have declined to define the term 
"fiduciary relation" and thereby exclude from this broad term any rela- 
tion that may exist between two or more persons with respect to the 
rights of persons or property of either. I n  this, the courts have acted 
upon the same principle and for the same reason as that assigned for 
declining to define the term "fraud." The relation may exist under a 
variety of circumstances; it exists in all cases where there has been a 
special confidence reposed in one who in q u i t y  and good conscience 
is bound to act in good faith and with due regard to the interests of the 
one reposing confidence. "It not only includes all legal relations, such 
as attorney and client, broker and principal, executor or administrator 
and heir, legatee or devisee, factor and principal, guardian and ward, 
partners, principal and agent, trustee and cesfui que trust, but it extends 
to any possible case in which a fiduciary relation exists in fact, and in 
which there is confidence reposed on one side, and resulting domination 
and influence on the other." 25 C. J., 1119. I n  Pomeroy'~ Equity Juris- 
prudence, Vol. 2, see. 956 (3d ed.), it is said: "Courts of equity have 
carefully refrained from defining the particular instances of fiduciary 
relations in such a manner that other and perhaps new cases might be 
excluded. I t  is settled by an overwhelming weight of authority that the 
principle extends to every possible case in which a fiduciary relation 
exists as a fact, in  which there is  confidence reposed on one side, and 
the resulting superiority and influence on the other. The relation and 
the duties involved in  it need not be legal; i t  may be moral, social, 
domestic or merely personal." 

There was no error in the conclusion of law, upon the facts established 
in this case, that a fiduciary relation existed between the plaintiff and 
the defendant, Willis N. Gregory, with respect to the sale of plaintiff's 
stock to the defendant, Davison Chemical Company. By reason of this 
relation the law imposed upon the defendant, Willis N. Gregory, the 
duty to make a full disclosure of all the facts and circumstances 
affecting the proposition of the Davison Chemical Company to buy 
plaintiff's stock in the Eastern Cotton Oil Company. This the de- 
fendant, Willis N. Gregory, did not do. He  not only failed to advise 
plaintiff of the true value of his stock, this value being determined 
largely by what the Davison Chemical Company would pay for it, 
but he falsely and, we think, fraudulently concealed from the plaintiff 
and his fellow-stockholders the admitted fact that the Davison Chemical 
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Company had agreed to  pay for said stock a sum of money which in 
fact amounted to  a t  least the sum of $158.86 per share. The  Davis011 
Chemical Company has paid this sum per share for plaintiff's stock. 
Plaintiff has received of this sum only $106.00. Willis K. Gregory has 
received the balance, to wit :  $52.86, which he wrongfully retains. 111 

equity and good conscience, he must pay this sum to the plaintiffs, as 
the court has adjudged. 

The defendant, Darison Chemical Company, entered into the secret 
agreement with Willis N. Gregory to pay t o  him, and pursuant to said 
agreenleilt did pay to him the sum of $52.86 per share far  each share 
of stock purchased by said company from the plaintiff, with full knowl- 
edge of the facts which constituted a fiduciary relation between the 
plaiiltiff and the said Willis N. Gregory. Fo r  this reason, the defendant, 
Darison Chemical Company, is  liable to plaintiff for said sum of money. 
There is no error in the judgment that plaintiff recover of the defend- 
ants, Willis N. Gregory and Davis011 Chemical Company, the sum of 
$3,733.06, with interest a t  the rate of six per centum from 6 May, 1926. 
The judgnient is  

Affirmed. 

('. C'. SATTERFIELL, v. ECKERD'S O F  RALEIGH, K. C., IXCORI~ORATED, 
AXD II. C. MAEYER. 

(Filed 4 November, 1931.) 

Libel and Slander A b--Whether words spoken were slanderous held 
properly submitted to the jury in this case. 

In an action against a mercantile corporation to recover damages for 
words spoken of and concerning the plaintiff by its manager, Held: 
the words spoken in the presence of others in the store, charging the 
plaintiff with being a rogue, thief and shoplifter are sufficient upon the 
question of slander to be submitted to the jury and sustain a judgment 
for damages. 

APPEAL by defendants from Barnhill, ,J., at  March Term, 1931, of 
WARE. S o  error. 

This i s  an action to recover damages for an assault and for slander. 
I t  is alleged in the complail~t  tha t  on 24 December, 1929, the cle- 

fendaiit, H. C. Maeyer, manager of a store of the city of Raleigh o ~ m n d  
and operated by the defendant, Eckerd7s of the city of Raleigh, S. C., 
Incorporated, wrongfully and unlawfully assaulted the plaintiff, while 
plaintiff was lawfully in said store. 

I t  is further alleged in the complaint that  on said day and ill said 
store, while mgaged in the performance of his duties as maliager of 
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said store, the defendant, H. C. Maeyer, in the presence of plaintiff 
and of others, wrongfully and falsely spoke of and concerning the plain- 
tiff words by which the said defendant intended to charge and did 
charge that plaintiff was a rogue, a thief, and a shoplifter; and that 
said words were spoken by the said defendant with actual malice, and 
in a reckless and wanton manner. 

These allegations are denied in the answer filed by the defendants. 
The issues submitted to the jury were answered as follows: 
"1. Did the defendant Maeyer assault the plaintiff as alleged in the 

complaint ? Answer : No. 
2. Did the defendant Maeyer wrongfully and falsely utter to and of 

the plaintiff in the hearing of others in substance the words set out 
in the complaint, as alleged therein? Answer: Yes. 

3. I f  so, did said defendant thereby intend to charge the plaintiff 
with being a rogue, thief, or shoplifter, and was the same so understood 
by those hearing the same? Answer : Yes. 

4. Did the defendant Maeyer wrongfully utter of and concerning the 
plaintiff in the hearing of A. H. Tilley in substance the words set out 
in the complaint, as alleged therein? Answer: Yes. 

5. I f  so, did said defendant thereby intend to charge plaintiff with 
being a rogue, thief or shoplifter, and was such language so understood 
by the hearers ? Answer : Yes. 

6. What damages, if any, is plaintiff entitled to recover of the de- 
fendants? Answer: $1,500. 

7. Were said statements by the defendant, Maeyer, of and concerning 
the plaintiff uttered with actual malice, or in a reckless and wanton 
manner as alleged in  the complaint ? Answer : Yes. 

8. I f  so, what punitive damages, if any, is plaintiff entitled to re- 
cover of the defendants? Answer: $500. 

After the issues had been answered by the jury as above, on motion 
of the defendants, the court set aside the answers to the 7th and 8th 
issues. 

From the judgment that plaintiff recover of the defendants the sum 
of $1,500, and the costs of the action, the defendants appealed to the 
Supreme Court. 

Clyde A. Douglms and Robert N .  S i m m  for plaintiff. 
Winston & Brassfield for defendants. 

PER CURIAM. The assignment of error chiefly relied on by defendants 
on their appeal to this Court is based on their exception to the refusal 
of the trial court to allow their motion for judgment as of nonsuit. 
C. S., 567. This assignment of error cannot be sustained. 
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Whether the words which the evidence shows were spoken of and 
concerning the plaintiff by the defendant, H. C. Maeyer, a re  actionable 
as  slanderous, was properly submitted to the jury. Cmte l loe  v. P h e l p s ,  
198 N.  C., 454, 152 S. E., 163. 

The  principle on which the  defendant Eckerd's of Raleigh, N. C., 
Incorporated, is  liable for the damages sustained by plaintiff, resulting 
from slanderous words spoken of and coiicerning him by its manager, 
the defendant, H. C. Maeyer, is discussed and applied in C o t t o n  v. 
Fisheries  Produc t s  Co., 177 N .  C., 56, 97 S. E., 712. We find no error. 
T h e  judgment i s  affirmed. 

No error. 

H. A. SOMERS v. UNIVERSAL C R E D I T  COMPANY. 

(Filed 4 November, 1931.) 

Damages E a-Evidence held insufllcient to support issue as to punitive 
damages. 

Punitive damages for the wrongful seizure of the plaintiff's car are 
not recoverable when the evidence tends to show that the car was seized 
with the consent of the plaintiff, and where the jury awards punitive 
damages on such evidence in addition to compensatory damages for 
the wrongful seizure, the judgment rendered on the verdict will be modi- 
fied by striking out the answer to the issue relating to the punitive 
damages. 

APPEAL by defendant from Frizzel le ,  J . ,  at  Second May Term, 1931, 
of ALSMAXCE. Modified and affirmed. 

The  jury returned the following verdict: 
1. Did the defendant wrongfully seize the car of plaintiff, as alleged 

in the complaint? Answer: Yes. 
2. What amount, if any, is the plaintiff entitled to recover as corn- 

pensatory damages ? Answer : $149.00. 
3. What  amount, if any, is the plaintiff entitled to recover as punitive 

damages. Answer : $500.00. 
4. I n  what amount, if any, is the plaintiff indebted to the ,defendant 

on the contract price of the automobile? Answer: Nothing. 
Judgment for the plaintiff; appeal by the defendant. 

L e w i s  C .  A l l e n  for appel lant .  
J o h n  S. T h o m a s  for appellee. 
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PER CURIAM. W e  have  discovered no evidence sufficient to  sustain the 
answer t o  t h e  third issue. H i s  H o n o r  instructed t h e  j u r y  to  award  
punit ive damages if they found  f r o m  the  evidence t h a t  the  defendant  
seized the  ca r  i n  a r u d e  a n d  oppressive manner  indicat ing malice, 
wantonness, a n d  ill-will. T h e  plaintiff testified t h a t  E.e la id  t h e  c a r  
key on h i s  counter a n d  said to  t h e  defendant's agent,  "If h e  desired 
t o  take i t ,  the re  i t  was ;  if h e  wanted to take the  car, there was  the  
key ;  i f  he  desired t o  take it ,  there i t  was." T h i s  was equivalent t o  
consent. 

T h e  j u r y  awarded compensatory damages possibly because the plain-  
tiff subsequently told t h e  agent  not t o  take the  ca r  awa<y. 

T h e  answer to  t h e  t h i r d  issue will be  stricken out, a n d  a s  thus  modi- 
fied t h e  judgment  i s  affirmed. 

Modified and  affirmed. 

CITY O F  ELIZABETH CITY V. A.  1,. AYDLE!l!T. 

(Filed 10 November, 1931.) 

1. Municipal Corporations H L W h e r e  zoning ordinancch is reasonable 
a n d  fair and  does not  unjustly discriminate it is valid. 

A municipal corporation, in  the interest of the public welfare, may 
establish areas within its limits and prescribe regulations as  to the use 
of property within each area under i ts  inherent police lwwer, and this 
BoIver is not static but expands to meet the changing conditions of 
progress, and although it  may cause inconvenience or hardship in partic- 
ular cases, the exercise of the zoning power is valid if the classifications 
are  reasonable and fair and if the restrictions apply to all  property 
within the district without unjust discrimination. 

2. Same-Zoning ordinance i n  this  cswe held constitutionrtl a n d  valid. 
Where a city in the exercise of its inherent police power and under 

legislative authority enacts a reasonable :1nd valid zoning ordinance 
which divides the city into certain districts and reguletes the use of 
property in each by a uniform rule, but provides that  the operation of 
lawful businesses already established a t  the time of the passage of the 
ordinance might be continued although not in conformity ,vith the zoning 
provisions, and provides further that  gasoline filling stnt ons should not 
be erected in districts of specified classifications: Held,  the city may 
enjoin an owner of property in the prohibited district f-om completing 
the erection of a filling station therein, and the ordinance will not be 
declared void a s  being discriminatory in that  i t  permitted the continued 
operation of filling stations erected in the district prior to the passage 
of the ordinance. The distinction between zoning ordinances and ordi- 
nances regulating the erection of gasoline filling stations only is pointed 
out by ADAMS, J. 
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3. S a m e z o n i n g  ordinance will not be declared void as  being confiscatoly 
because resulting in financial loss in particular instance. 

The test of the validity of a zoning ordinance of a municipal corpora- 
tion is whether the classifications therein set out are fair and the scheme 
of deveIopment is sound, and the ordinance will not be declared invalid 
as being confiscatory because resulting in financial loss in a particular 
instance to an owner by restricting the use of his property in a district 
of a specified classification. 

CWRKSOS, J., dissents. 

APPEAL by defendant from X o o r e ,  Spec ia l  J u d g e ,  at N a y  Term. 
1931, of PASQ~OTAKI;. 

A. L a u w n t e  d y d l e t f ,  X. R. S i m p s o n  a n d  M c X u l l a n  c f  N c J I u l l a n  for 
appe l lan t .  

J .  B. L e i g h ,  J o h n  If. H a l l  a n d  T h o m p s o n  & W i l s o n  for appel lee .  

A u a ~ r s ,  J. The plaintiff is a muiiicipal corporation. P r i r a t e  Laws 
1923, cli. 15. The  tleferidai~t, a resident thereof, is the owner of a lot 
situated on tlir northwest corner of Main and Road streets. I11 Julg ,  
1928, tlie hoard of aldermen passed an  ordinance proliibiting tlie con- 
struetion or ~naiiitcnance of filling stations within specified municipal 
areas. The  defendant's lot is within a district from which filling sta- 
tions nere  cxeludcd by the terms of this ordinance. Sometime before 
September, 1929, the defendant applied to the proper authorities of the 
city for permission to build a filling station on his lot and his applica- 
tiou was denied. H e  then commenced the erection of the building and 
the city procured a warrant from a justice of the peace charging the 
defendant in a c r i n i i ~ ~ a l  proceeding with a breach of the ordinance. *It 
the henring the defendant was discharged; whereupon the city insti- 
tuted n ciril action to enjoin him from going on with the work. On 
appeal from a judgment rendered in the Superior Court this Court 
held upon the facts then appearing that  tlie city was not entitled to 
in junct i~-e  relief. E l i z a b e t h  CTit!j I > .  A y d l e f t ,  198 S. C., 585. 

On 7 October, 1929, the city enacted a zoning ordinance pursuant to 
authority conferred by the General AIsscmbly. Public L a w  1923, cli. 
230. The ordinance was adopted in the interest of the public hcalth, 
safety, mords ,  comfort, prosperity, arid general welfare of the city and 
was designed to regulate and restrict the location of buildings to be 
used for trade, industry, residence, or other specified purposes; to 
divide the city into zones or districts; to classify buildings on the basis 
of the kind or character of the business to be done; and to prescribe a 
general method of administration. T o  this end tlie city vTas divided into 
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Residelice A Districts, Residence B Districts, Business A Districts, 
Business B Districts, and Industrial Districts. With reapect to each 
class the ordinance purports to be uniform and, not only to secure the 
public safety, but to facilitate provision for transportation, water, 
schools, and other public requirements. 

The defendant's lot is in Business A District; and the zoning ordi- 
nance prohibits the erection of filling stations in this district a t  any 
time after the ordinance became effective. 

After the adoption of the zoning ordinance the defendant undertook 
to complete the filling station without a permit from the city, and 
the plaintiff brought suit on 15 April, 1930, to restrain the defendant 
from proceeding in his enterprise. The restraiqing order issued at 
the commencement of the action was dissolved at  the hearing, and upon 
appeal to the Supreme Court the judgment was reversed. Elizabeth 
City v. Aydlett, 200 N. C., 58. The cause again came on for hearing 
in the Superior Court of Pasquotank County at  the May Term, 1931, 
and the judge, upon a waiver of trial by jury, found from the evidence 
that the zoning ordinance had been duly adopted by the governing 
body of the city, not arbitrarily or with a purpose to discriminate 
against the defendant or any other person, but in the proper exercise 
of the police power for the promotion of the objects set out in the title 
of the ordinance, and that the regulations are reasonable, ~ a l i d ,  and 
lawful. 

The judgment which the appeal brings up for review is assailed on 
the ground that the ordinance in question is not only confiscatory but 
invalid and unenforceable because it does not operate uniformly and 
subject to its provisions all persons within the defined locality. The 
latter position is based upon the finding that at the rime the zoning 
ordinance was passed four other filling stations were in operation in 
the district in which the defendant's lot is situated "without molestation, 
actual or threatened, by the plaintiff or its agents," and that the station 
erected by the defendant compares favorably as to structure and opera- 
tion with the other four. 

The zoning ordinance provides that if at the time i t  was enacted 
any lot, building, or structure was being used in a manner or for a 
purpose which did not conform to the ordinance and was not prohibited 
by some other ordinance, the manner of use or purposcl might be con- 
tinued. Section 2(2) .  There is no finding that either of the four filling 
stations erected and operated before the zoning ordinance was adopted, 
and now operated, in territory covered by Business A District is pro- 
hibited by some other ordinance. The ordinance of 1928 was intended 
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to regulate the location and use of filling stations '(and other business of 
like kind." I t  was not a zoning ordinance. I t  laid out certain districts 
described as "strictly residential or for church or school location" and 
contained the clause, "There is no filling station located therein." The 
ordinance of 1929 is a city zoning ordinance. Neither of its districts is 
coterminous with the boundaries of the former ordinance. I t  is a con- 
tention of the defendant that the law does not presume the existence of 
an independent ordinance which prohibits the maintenance of filling 
stations in any particular district and that the defendant's lot, therefore, 
is not subject to such prohibition. For the present purpose let us 
concede the defendant's position. The situation, then, is this : When 
Business d District was laid off and included in the city zoning ordi- 
nance, four filling stations were maintained within its boundaries. 
Does the ordinance which prohibits the subsequent construction and 
use of such stations within the district create an unlawful discrimi- 
nation ? 

The word "zoning" signifies the division of a municipal corporation 
into separate areas and the application to each area of regulations 
which generally pertain to the use of buildings or to their structural or 
architectural design. Such municipal action finds its authority in the 
police power which may be exercised, not only in the interest of the 
public health, morals, and safety, but for the promotion of the general 
welfare. This power embraces the whole system of internal regulation 
and cannot be bargained away. 8. v.  Vanhook, 182 N.  C., 831 ; Pearsall 
v. R.  R., 161 U. S., 646, 40 L. Ed., 838, 845. I t s  nature and extent 
have been defined in these words: "It may be said in a general way 
that the police power extends to all the great public needs. Camfield a. 
Cnited States, 167 G. S., 518, 42 L. Ed., 260. I t  may be put forth 
in aid of what is sanctioned by usage, or held by the prevailing morality 
or strong and preponderant opinion to be greatly and immediately neces- 
sary to the public welfare." ,Sable State Rank 1 , .  Haskell, 219 U. S., 
104, 55 1;. Ed., 112. 

The police power is not static. I t  expands to meet conditions which 
necessarily change as business progresses and civilization advances. This 
is adverted to in Euclicl 21. Ambler Realty Company, 272 U .  S., 365, 
71 L. Ed., 303, in which a zoning ordinance was upheld against an 
attack on the question of its constitutionality: "Until recent years, 
urban life was comparatively simple; but with the great increase and 
concentration of population, problems have developed, and constantly 
are developing, which require, and will continue to require, additional 
restrictions in respect of the use and occupation of private lands in 
urban con~munities. Regulations, the wisdom, necessity and validity 
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of which, as applied to existing conditions, are so apparent that  they 
are uniformly sustained, a century ago, or even half a century ago, 
probably would have been rejected as arbitrary and oppressive. Such 
regulations are sustained under the complex conditions of our day for 
reasons aiialogous to those which justify traffic regulations, which before 
the advent of automobiles and rapid transit street railways, would 
hare  been condemned as fatal ly arbitrary and unreascmable. And in 
this there is no inconsistency, for  while the1 meaning of constitutional 
guaranties never varies, the scope of their application must expand or 
contract to meet the new and different conditions which are constantly 
coming within the field of their operation." 

The objection of discrimination under an ordinance similar to one 
under consideration u7as raised in  City of Aurora v. Burns, 149 N. E., 
(I l l . ) ,  784, and was declared untenable. I n  a district 01' the city there 
were twelve grocery stores; the defendants had another under con- 
struction; and the city brought suit to enjoin them from constructing 
or using the building in violation of the ordinance, which contained 
this provision: "Any lawful use existing a t  the time of the adoption 
of this ordinance of any building or premises may be continued, al- 
though such use does not conform to the provisions of this ordinance 
for the district in which such use is situated." W e  quote from the  
opinion which states the principle which i s  controlling in the present 
exception : "Zoning necessarily involves a consideration of the com- 
munity as a whole and a comprehensive view of its needs. An arbitrary 
creation of districts, without regard to existing conditions or future 
growth and development, is  not a proper exercise of the police power 
and is  not sustainable. N o  general zoning plan, howexer, can be in- 
augurated without incurring complaints of hardship in particular in- 
stances. Bu t  the individual whose use of his property may be restricted 
is not the only person to be considered. The  great majority, whose 
enjoyment of their property rights requires the imposition of restric- 
tions upon the uses to which private property may be put, must also 
be taken into consideration. The  exclusion of places of business from 
residential districts is not a declaration that  such places are nuisances, 
or that  they are to be suppressed as such, but it is a par t  of the general 
plan by which the  city's territory is  allotted to different uses in order 
to prevent, or a t  least to reduce, the congestion, disorder, and dangers 
which often inhere in unregulated municipal development. 

"The building zone ordinance of the city of Aurora, pursuant to the 
requirement of the Enabling Act (Laws 1921, p. 180))  permits lawful 
uses of buildings a t  the  time of the  passage of the  ordinance, although 
not in conformity with its provisions, to continue thereafter. This 
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exception is made so that  the ordinance shall not h a r e  a retroactire 
operation. I t  would be manifestly unjust to deprixe tile owner of 
property of tlie use to which it mas lawfully dwoted when the ordinalice 
became effectire. F i re  limits are established within which the subsequent 
erection of wooden buildings is prohibited, yet existing wooden buildings 
are per~ilittetl to remain. K i n g  v. D a u e q o r t ,  98 Ill., 305, 38 d m .  Rep., 
89;  C o u n f y  of Cook 2.. C i t y  of Chicago, supra. Limitations upon the 
height of buildings, varying accordii~g to different districts, hare  been 
sustained. Il'elch 2'. Sumey ,  193 Mass., 364, 79 3. E., 745, 23 I,. R .  ,I. 
(S. S.), 1160, 118 Am. St. Rep., 523, affirmed in 214 T. S., 91, 29 
S. Ct., 567, 53 L. Ed., 923. The fact that an  ordinance which prohibits 
tlie piling of lumber for storage or drying within 100 feet of a residence 
does not apply to one built after the lumber is  piled does not render 
the ordiiiailce invalid for unjust discriminatioi~, since the difference 
between vacant property and property already occupied by a residence 
is, in riew of t h ~  object of the ordinance, a reasonable classification. 
C'ity of Chzcayo 2.. Rip ley ,  249 Ill., 466, 94 N. E., 931, 34 L. R. A. 
(N. S.) ,  1186, h n .  Cas., 1912Ai, 160. 

('Tliesr, among many others, are police regulations which create dis- 
criininations, and yet are of undoubted raliclity. To exempt buildings 
already deroted to a particular use from a prohibition against such 
use of buildings thereafter erected in a specified area i s  not an un- 
lawful discrimination. Such a classification has a sound basis and. is 
reasonable. Quong Jl'ing I - .  A-irkendall, 223 U.  S. ,  59, 32 S. Ct., 192, 
56 L. Ed., 330; W e l c h  1 % .  S n a s e y ,  supra;  Aye? 1 % .  C'ornm~ssioners o n  
Height of Bui ldings,  242 Mass., 30, 136 S. E., 335; S p e c f o r  c. Rui ld inq  
Inspector of X i l f o n ,  supra;  C o m m o ~ z w e a l f h  I ? .  d l g e r ,  7 Cush. (Nass.) ,  
53. Even if appellants' property could be used more profitably for 
business than for residential purposes, that fact would be incoi~sequeiltial 
in the broad aspects of the case. E r e r j  exercise of the police power 
relating to the use of land is likely to affect adversely tllr property 
rights of some individual. Uiicompensatrd obedience to proper polictl 
regulations has been often required. Fischer c. St. Louis ,  194 LJ. S., 
361, 24 S. Ct., 673, 48 L. Ed., 1018; Cali fornia R e d u c f i o n  Co ,  c. Sunr- 
t a r y  Reduc t ion  W o r k s ,  109 U.  S., 306, 26 S. Ct., 100, 50 L. Ed., 201; 
Reimman 1 ~ ' .  Lit t le  Rock ,  237 U .  S., 171, 35 S. Ct., 511, 59 I,. Ed., 900; 
IIaclacheck P. C'ity of Los  AngeZes, supra." 

I n  particular cases inconvenience, even hardship may result; but as 
said in EucLid v. rlrnbler Rea l ty  Company ,  supra,  "This is no more 
than happens i11 respect of many practice-forbidding laws wliich this 
Court has upheld, although drawn in general terms so as to include 
individual cases that may turn out to be innocuous in themselves." 
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The zoning ordinance adopted by the plaintiff mas carefully drawn 
in conformity with the prevailing opinion and is not ciubject to the 
objection of unlawful discrimination. Metzenbaum's The Law of Zoning, 
150, et  seq.; Welch v. Swmey,  214 U. S., 91, 53 L. Ed., 923; Hadackeck 
v. Sebastian, 239 U .  S., 394, 60 L. Ed., 348; Zahn v. Board of Public 
Works,  274 U .  S., 325, 71 L. Ed., 1074; Gorieb v. Fox, 274 U. S., 603, 
71 I;. Ed., 1228; Berry v. Houghton, 204 N.  W.  (Minn.), 569; Appeal 
of Ward,  137 At. (Pa.) ,  630; S. c. Hillman, 147 At. I Conn.), 294; 
-4dams u. Ralamazoo Ice &. Fuel Co., 222 N .  W .  (Mich.), 86; Spector 
v. Building Inspector, 145 N .  E., 265; Turner v. S e w  Bern, 187 N .  C., 
541. 

We are also of opinion that the ordinance is not invalid because 
confiscatory. The fact that the erection of a filling station would increase 
the rent of the lot is not decisive. Financial loss is not the test; the 
question is whether the scheme is sound and the classification fair. 
I f  the question is fairly debatable the court will not substitute its 
judgnient for that of the legislative body which creates the ordinance. 
Zahn v. Board of Public Wovks, supra; S. v. Hillman, supra; The Law 
of Zoning, 71. 

111 support of the principle that ordinances must be uniform the 
appellant cites Bizzell v. Goldsboro, 192 N.  C., 348, Clinton u. Oil Co., 
193 IS. C., 434, MacRae v. Fayefteville, 198 N .  C., 51, and Burden c. 
AhosXxie, ibid., 92. These cases deal exclusively with one enterprise- 
the construction and operation of gasoline filling stations. The ordi- 
nances were held inoperative because they created an unlawful discrimi- 
nation between individuals engaged in the same business. They were 
altogether unrelated to municipal zoning, which, affecting the whole 
population, is intended to promote the health, safety, a r d  welfare of 
the public by separating the commercial or industrial districts of the 
city from those which are set apart for other purposes, such as 
residences, schools, and churches. They are differentiated from zoning 
ordinances in Elizabeth Ci ty  v. dydle t t ,  200 N .  C., 58. Unless the 
theory of nonconforming uses is practically applied it will be well- 
nigh impossible to zone the cities and towns of the State. I t  is an 
almost invariable rule to find a filling station in that part of a town 
or city which in  the interest of the public welfare should, under the 
zoning system, be devoted to other uses. I f  the ordinance destroys an 
existing business it is retroactive; if it cannot be enforced because such 
business exists zoning as a practical matter is not possible. 

We have referred to the police power as inherently neclzssary to the 
maintenance of government; but the General Assembly has expressly 
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empowered cities and towns to  adopt zoning regulations and to restrain, 
correct, or abate their violation, and this power the appellant does not 
question. Harden v. Raleigh, 192 K. C., 395; Little v. Raleigh, 195 
N .  C., 793. Judgment 

Affirmed. 

CLARKSOS, J., dissents. 

COMMERCIAL CREDIT COhIPANT V. N. W. GREENHILL, SWIFT 
MOTOR COMPANY AND C. A. STELL. 

(Filed 10 November, 1931.) 

Principal and Agent A *Evidence held sufficient to raise issue as to 
whether one of defendants was collecting agent of the plaintiff. 

Where there is evidence that an automobile dealer had repeatedly col- 
lected notes sold by it to a credit company, and that a purchaser from 
the dealer, a defendant in an action by the credit company for possession 
of the car, had paid the dealer the purchase price of the car, and that 
the credit company had looked to the dealer for payment of the note 
endorsed to it, and that payment had not been made to the credit com- 
pany because of a dispute between the credit company and the dealer 
as to the amount due: Held ,  the evidence is sufficient to raise an issue 
as to whether the dealer was authorized by the credit company to collect 
the notes, and a directed verdict in favor of the credit company for 
possession of the automobile is error. 

APPEAL by defendant, N. W. Greenhill, from Devin, J., at  April  
Term, 1931, of D r n a a ~ r .  New trial. 

This is an action to  recover of the defendant, 3. W. Greenhill, the 
automobile described in the complaint, and of the defendants, Swift 
Motor Company and C. A. Stell, the amount due on a note executed 
by the defendant, C. A. Stell, payable to the defendant, Swift Motor 
Company, and transferred and assigned by said Motor Company to the 
plaintiff. 

T h e  consideratioli for the note sued on was the balance due on the 
purchase price of the automobile described in the complaint. This  
automobile was sold to the defendant, C. A. Stell, by the defendant, 
Swift Motor Company, on or about 8 February, 1928. The note was 
secured by a conditiorial sale contract executed by the defendant, C. A. 
Stell, bg which the title to said automobile was retained by the defend- 
ant, Swift Motor Company, until the note was paid in full. The condi- 
tional sale contract was duly recorded in Durham County on 9 February, 
1928. 
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Both the note and the conditional sale contract were transferred and 
assigned by the defendant, Swift Motor Company, to the plaintiff, for  
value and before the maturi ty of the note. At the date of the commencc- 
ment of this action, the plaintiff was the  holder of both the note aild 
the conditional sale contract. The amount due oil tlie note  was $703.80. 
No part of this amount had beell paid by tlic d e f e n d a ~ ~ t ,  C. ,\. Stell. 
the maker of tlie note, or by thc defendant, Swift Motor Compauy, it. 
endorser. 

After the note and conditional sale contract had been transferred and 
assigned to the plaintiff, the  defendant, C. A. Stell, deli~.ered the auto- 
mobile which he had purchased from the Swift Motor Company, a i~t l  
which is described in the conditional sale contract held bqy the plaintiff, 
to the defendant, Swift Notor Company, and receiwd f r x n  said Xotor  
Company, in exchange for said automobile, another automobile. There- 
after, on 29 March, 1929, the defendant, Swift Motor C!on~paiiy, ~ v i t h  
the consent of the defendant, ('. A. Stell, sold said automobile to tlic 
defeiidant, K. W. Greenhill. The  defendant, S. W. Greenhill, paid to 
the tlefendarit, Swift Motor Company, as the purchase price for said 
automobile, the sum of $800.00, in cash. ,it the time lie purchased and 
paid for said automobile, the defendant, N. W. Greenhill, had no actual 
notice of the  title thereto held by the plaintiff, by ~ i r t u e  of the co~i-  
ditional sale contract. H e  had no such notice until 7 May, 1928, whc~ l  
he  was informed by all agelit of the plaintiff that  plaintiff claimed t i t k  
to the autonlobile by virtue of the recorded conditional sale contract. 

Within a few days after the defendant, N. W. Greenhill, purchased 
the automobile, a i d  paid to the defendant, Swift Motor Company, the 
sum of $800.00, in cash, as the purchase price therefor, tlie Swift Votor  
Company notified the plaintiff that  the automobile de~cribed ill tlw 
conditional sale contract executed by C. A. Stell, and then held by the 
plaintiff, had been sold to the tlefentlant, S. Mr. Greenhill, and that said 
defendant had paid to it, as the purchase 1)rice for said autornobilc, 
the sum of $800.00, in cash. The plaintiff was instructed l)y the defentl- 
ant, Swift Motor Company, to  draw on said company, through the 
First  National Bank of I h r h a l n ,  S. C., for the amount due on the note 
executed by the defendant, C. A. Stell, and then held by plaiiltiff. 
Pursuant to this instruction, plaii~tiff drew on the def~wclant, Swift 
Motor Company, for the amount which plaintiff claimed was due on the 
note. Plaintiff's draft  was not paid because of the contention of t h r~  
Swift Motor Company that  the amount of the draft exceed1.d the amount 
due on the note. The  cont ro~ersy  between plaintiff and tht. Swift Motor 
Company, with respect to the exact amount due on the note pended 
uutil 4 May, 1925. On this day the draft  was returnell to plaintiff 
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by the First National Bank of Durham. During the pendency of the 
c30ntroversy between plaintiff and the Swift Xotor Company, for more 
than thirty days, the Swift Motor Company at all times had on deposit 
with the First  National Bank of Durham, to its credit, a sum of money 
sufficient in amount, and available for the payment of the amount due 
on the note. During this time, the financial condition of the Swift Motor 
Company was bad. This condition was known to the plaintiff. On or 
about 4 May, 1928, the Swift Motor Company was duly adjudged 
insolvent, and upon such adjudication, a receiver was appointed for said 
company. The amount on deposit with the First National Bank of 
Durham to the credit of the Swift Motor Company, at  the date of its 
adjudication as insolvent, was applied by said bank as a payment on its 
claims against the Swift Motor Company. 

For sereral years prior to the transactions out of which this action 
arose, the Swift Motor Company, a corporation organized under the 
laws of this State, was engaged in business at Durham, K. C., as a 
dealer in automobiles. From time to time, the said company sold to the 
plaintiff, Commercial Credit Company, notes secured by conditional 
sales contracts executed by its customers for the balance due on the 
purchase price of automobiles. These notes were payable in monthly 
installments. Notices of payments due on these notes were sent to the 
makers by the plaintiff. I n  some instances the makers, in response to 
these notices, remitted direct to the plaintiff; in other instances, the 
makers paid the amounts due on the notes to the Swift Motor Company. 
From time to time, the Swift Motor Company remitted to the plaintiff 
the sums paid to said company by its customers on account of notes held 
by the plaintiff. Plaintiff received these sums from the Swift Motor 
Company, without objection, and applied the same as payments on said 
notes. 

The plaintiff knew within two days after the defendant, N. W. Green- 
hill, bought and paid for the automobile, that said defendant had paid 
to the defendant, Swift Motor Company, the sum of $800.00, in cash, 
as the purchase price for the automobile. After plaintiff was instructed 
by the Swift Motor Company to draw on said company for the amount 
due on the note executed by the defendant, C. A. Stell, plaintiff looked 
to said company for the paynlent of said note; it made no demand on the 
defendant, C. A. Stell, or on the defendant, N. W. Greenhill, for the 
payments due on said note. Kotwithstanding the controversy between 
plaintiff and the Swift Motor Company, with respect to the exact 
amount due on said note, the plaintiff did not "push" the Swift Motor 
Company f o ~  settlement, because it knew that said company was "hard 
up," and because it had other claims against said company which it did 
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not care to jeopardize. Plaintiff did not notify the defendant, N. W. 
Greenhill, that it claimed title to the automobile, until after a receiver 
of the Swift Motor Company had been appointed. 

The only issue submitted to the jury involving the controversy be- 
tween the plaintiff and the defendant, N. W. Greenhill, was as follows: 

"1. I s  the plaintiff entitled to the possession of the automobile de- 
scribed in the complaint 1'' 

With respect to this issue, the court instructed the jury as follows: 
"If you find the facts to be as testified and as shown by all the evi- 

dence, you should answer this issue, 'Yes.' " 
Under this instructipn, the jury answered this issue, "Yes." 
From judgment that plaintiff is the owner and entit1t.d to the posses- 

sion of the automobile, the defendant, N. W. Greenhill, appealcd to the 
Supreme Court. 

R. H.  Sykes for plaintiff. 
Bryant & Jones for defendant. 

C o x x o ~ ,  J. &It the trial of this action in the Superior Court, the 
defendant, N. W. Greenhill, contended that there was evidence tending 
to show facts from which the jury could reasonably infer that the 
defendant, Swift Motor Company, was the agent of the plaintiff, Coni- 
mercial Credit Company, and as such agent received the money paid 
to it by the defendant, N. W. Greenhill, as the purchase price of the 
automobile, for and in behalf of the plaintiff. On his appeal to this 
Court, the said defendant contends that for this reason t was error for 
the trial court (1) to decline to submit to the jury issues tendered by 
him involving this contention; and (2)  to instruct the jury in effect, 
to answer the first issue submitted to the jury by the court, "Yes." 

The contentions of the defendant in this Court are supported by the 
decisions in  Bank v. Howell,  200 K. C., 637, 158 S. 13., 203, and in 
Ruckner v. 6'. I .  T .  Corporation, 198 N .  C., 698, 153 S. E., 254. I n  
these cases i t  is held that where there is evidence tending to show that 
an alleged agent has repeatedly collected money upon debts owed to 
the alleged principal, and the alleged principal has rece~ved the money 
collected by the alleged agent, and applied same as payments on his 
debts, the inference is permissible that an agreement to that effect 
had been made by and between them, and that the evideuce is sufficient 
to make out a prima facie case of agency. On this prii~ciple, it was 
error for the trial court to instruct the jury in effect to answer the 
first issue, "Yes," and to decline to submit to the jury the issues tendered 
by the defendant, K. W. Greenhill. For these errors the defendant 
is entitled to a new trial. 
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Whether  t h e  pr inciple  on  which t h e  appeal  i n  Wilkim v. Welch, 179 
N. C., 266, 102  S. E., 316, was  decided, i s  applicable i n  t h e  instant  case, 
need not now be decided. I n  one aspect of th i s  case, i t  seems t h a t  t h e  
pr inciple  m a y  be applicable and  determinat ive of the  r igh t  of t h e  
plaintiff to  recorer t h e  automobile of t h e  defendant, N. W. Greenhill. 

New tr ial .  

LILLIAN C. MOSES v. W. T. MAJOR. 

(Filed 10 November, 1931.) 

1. Judgments G M u d g m e n t  is lien on all land to which judgment 
debtor has title at time of docketing of judgment. 

Upon the docketing of a judgment it  becomes a lien on all the land 
to which the judgment debtor has title for  a period of ten years from 
the time of its docketing, C. S., 614, and the land is not relieved of the 
judgment lien by a subsequent transfer of title by the judgment debtor. 

2. S a m e u d g m e n t  lien is not affected by adverse possession against 
the judgment debtor. 

Adverse possession against the judgment debtor for a period of seven 
years under color of title does not affect the lien of the judgment creditor, 
the judgment creditor having no right of entry or cause of action for 
possession, but only a lien enforceable according to the prescribed Ira- 
cedure, and a s  to him the possession is not adverse. C. S., 428. 

3. Execution C *Leave of court is not now necessary to execution on 
judgment after three years from date of docketing. 

C. S., 668, providing that after the lapse of three years from the entry 
of judgment execution could be issued only by leave of court, was re- 
pealed by the act of 1927, and leave of court is not necessary for execu- 
tion upon a judgment after the lapse of three years where the execution 
is issued af ter  the effective date of the act of 1927 and within ten years 
from the date of the docketing of the judgment. C. S., 614. 

 PEAL by plaintiff f r o m  C'/ement, b., a t  April Term,  1931, of 
FORSYTH. 

Action to enjoin the  sale of land under  execution and  to cancel a 
judgment. The t r i a l  court  found  the following fac t s :  

1. T h e  defendant obtained a judgment  against  S. E. Case and  E. S. 
P o r t e r  on 30 J a n u a r y ,  1928, f o r  $919, with interest thereon f r o m  1 9  
J u n e ,  1920, and  f o r  costs; and  h a d  t h e  judgment docketed on 8 February,  
1922. 

2. A t  t h e  t ime  the judgment  was docketed the  record title to  the  
property described in t h e  complaint was i n  S. E. Case and  E. S. Porter .  
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3. On or about 15  June, 1920, Harvey Allen executed a deed of trust 
011 the property described in the complaint to E. P. Yates, trustee for 
S. E. Case, for a certain sum and said deed of trust was recorded in 
the office of the register of deeds of Forsyth County on or about 1 
September, 1920. 

4. On or about 25 January, 1921, a deed was executed by E. P. Yates, 
trustee, for the property described in the complaint, to A. F. Moses, 
and said deed was recorded on 9 February, 1921, in th. office of the 
register of deeds of Forsyth County, and thereafter the said 9. F. 
Moses conveyed said property to R. W. Tise; and in the latter part of 
1929, R. W. Tise executed a quitclaim deed to said propertag to Lillian C. 
Moses, the plaintiff, which was recorded in the office of the register of 
deeds of Forsyth County, on 4 June, 1929; and the deed from A. F. 
Moses and wife to R. W. Tise was recorded in the office of the register 
of deeds of Forsyth County, on 7 January, 1928. 

5 .  The defendant, on 9 August, 1929, caused an execution to be 
issued upon the judgment heretofore referred to, and caused the sheriff 
of Forsyth County to advertise for sale, for the satisfaction of said 
judgment, all the right, title and interest of S. E. Case and E. S. Porter 
in and to the land described in the complaint; the said execution was 
returned by the sheriff and thereafter another execution was issued and 
placed in the hands of the sheriff of Forsyth County, who advertised the 
land described in the complaint for sale under said execution on 2 De- 
cember, 1929. 

6. On or about 30 Kovember, 1929, the plaintiff ccmmenced the 
present action and restrained the defendant and the sher~ff of Forsyth 
County from selling said land. 

7. The judgment entitled W. T.  Major Y. S. E. Case and E. S. 
Porter is a valid lien on the property described in the complaint, known 
as lots numbered 5 ,  6, and 7, on the plat of A. F. Moses, recorded in the 
office of the register of deeds of Forsyth County, in Plat  Elook No. 2, at 
page 28A, and is superior to the claim of the plaintiff. 

The jury returned the following verdict: 
1. H a w  the plaintiff and those under whom she claims title been ill 

opeu, notorious, and adverse possession, under known and visible metes 
and bounds, of the property described in the complaint, for a period 
of seven years prior to 9 August, 1929, as alleged in tke complaint? 
-\nswer : Yes. 

The trial judge being of opinion that the plaintiff and those under 
whom she claims did not hold the real property adversely 1-0 the defend- 
ant adjudged that the restraining order be dissolved and that the defend- 
:~nt recover his costs. The plaintiff excepted and appealed. 
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MOSES 2j. MAJOR. 

S. 8. Crews, H .  Bryce Parker and Fred S. Hutchins for plaintiif. 
Lacy JI. Butler for defendant. 

 DAMS, J. So f a r  as tlie record disclosed the title to the laud clcscritwtl 
in the cornplaint mas in Case and Porter  when the defendant recovered 
his judgment against them. Tho judg~ne i~ t  was docketed oil 30 January ,  
1922, and was a lien oil the land for a period of ten pears from that tlatc. 
C. S., 614. 

I n  her complaint the plaintiff alleged that Case and I ' o r ~ r  c o ~ ~ v r y e d  
the property to Harvey Allen on 15 June,  1920, but the defendant denied 
the allegation and there is no finding that such convryanccx n a s  niade. 
There is nothing in the record to show that title was cver conveyed by 
Case and Por ter ;  and the docketed judgment fixed the lien upon thc land 
when they had the title. The execution mas issued on 9 August, 1929, 
within ten years from the date the judgmrnt was docketed. 

The  plaintiff seeks to enjoin the  execution and to vacate the judgniei~t 
on the ground that  the sale would create a cloud upoil her title a11d 
would impair its value. She  has no complete chain of title a d  relies 
upon adverse possession for serer1 years prior to the time the cxecutioi~ 
mas issued as deternlined by the verdict. She says, also, that no esecu- 
tion was issued on the judgmrrit during this period. 

With  respect to this proposition we may suggest that  tlic statute re- 
lating to the possessioii of real property for seven ycars (C. S., 428) 
restricts an  entry upon land or an action to recover it by a ptmou 
claiming title or the right of possession. The  d e f e ~ ~ t l a l ~ t  is a judgmcut 
creditor; he has no right of entry upon the plaintiff's laud or cause of 
action for its possession; he has neither j u s  in re nor j u s  ad Tern in tlie 
judgment debtor's land but a mere right to make his lien effectual hy 
following the course prescribed by law. Dai2 v. Freeman, 92 N .  C., 3.51. 
As to him the plaintiff's possession was not adverse. The  land is not 
relieved of the judgment lien by a transfer of the debtor's title, and 
adverse possession cannot defeat the efficacy of a valid judgment lien. 
C. S., 668, which provided that  after the lapse of three years from the 
entry of judgment execution could be issued only by leave of tlie court, 
was repealed by the act of 1927, before the issuance of the executiou 
in question; and section 667 was made to conform to the new law. 
Pub.  Laws 1927, ch. 24. 

We are of opinion tha t  none of the cases cited by the appellant sus- 
tains her several contentions. 

N o  error. 



616 I N  T H E  S U P R E M E  COURT. [201 

-- 
HOLLOWELL 2). DEPARTMENT O F  CONSERVATION AND DEVELOPMENT. 

MOLLIE BUNCH HOLLOWELL, WIDOW OF JOHN W. HOLLOWELL, DE- 
CEASED, v. NORTH CAROLINA DEPARTMENT OF CONSERVATION 
AND DEVELOPMENT, SELF-INSURER, EMPLOYER. 

(Filed 10 November, 1931.) 

Master and Servant F i-An appeal from an award by a member of the 
Industrial Commission will lie only to the full Commission. 

An appeal from the award of a single member of the Industrial Com- 
mission in a hearing before him will not lie directly to the Superior 
Court, the Workmen's Compensation Act not providing thr~t the findings 
of fact of a single commissioner should be conclusive or for the judge 
of the Superior Court to find the facts, but the act provides for review 
by the full Commission upon application, and for the right of appeal 
from the award of the full Commission to the Superior Court upon ques- 
tions of law, and where an appeal has been taken from the award of a 
single commissioner directly to the Superior Court the case will be re- 
manded with leave to the respondent to appeal to the full Commission. 

APPEAL by petitioner from Grady, J., at  May Term, 19*31, of WAKE. 
This is a claim from Chowan County for the death of John W. I-Iollo- 

well, a deputy forest warden, who was killed 30 August, 1030, by John, 
Kermet, and Levi Nixon. 

The claim was heard before M. H. Allen, chairman of the Industrial 
Commissio~l, who found that the petitioner is the sole dependent of the 
deceased; that the deceased at the time of his death was in the employ 
of the Department of Conservation and Development as a deputy forest 
warden and ex o f i i o  game warden; that i t  was his duty to enforce the 
fishing laws and regulations; that the Department of Consiervation and 
Development dealt with him as an ex oficio fish warden; that the de- 
ceased was its employee upon a commission contract; that the parties 
are bound by the Workmen's Compensation Act; and that the accident 
and death of deceased arose out of and in the course of his employment. 

Upon these facts compensation was awarded the claimmt. The de- 
fendant appealed directly to the Superior Court without applying to the 
full Conimission for a revikw. I n  the Superior Court the award of the 
Industrial Commission was set aside and i t  was adjudged that the 
petitioner recover nothing by the suit. The petitioner 12xcepted and 
appealed. 

Privott & Privott for petitioner. 
Attorney-General Brummift  and Assistant Attorneys-General Seawell 

and Siler for defendant. 

ADAMS, J. The respondent appealed from the order made by the 
chairman of the Industrial Commission directly to the Superior Court 
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MOORE v. PIPE CO. 

of Wake County without applying to the full Commissio~i for its review 
of the proceedings. This mode of obtaining a review of the hearing by 
one member of the Commissiori is not within the contemplation of law. 
Public Laws 1929, chap. 120, secs. 58, 59, 60. When made by only one 
member of the Commission, the award, together with a statement of 
the findings of fact, rulings of law, and other matters pertinent to the 
questions at  issue shall be filed with the record of the proceedings, and 
a copy of the award shall be sent to tho parties. I f  no further action 
is taken this award is final. Within seven days from the date when 
notice of the award shall have been given, application for a review of 
the award may be made to the full Commission. The decision of the 
full Commission is conclusire and binding as to all questions of fact, but 
within the time prescribed either party may appeal upon questions of 
law from such decision to the Superior Court. 

There is no provision that findings of fact made by a single member 
of the Commission shall be conclusive on appeal, or that the judge on 
appeal shall find any facts from the evidence. I t  was the obrious purpose 
of the Legislature to authorize an appeal to the Superior Court only 
from a decision of the full Commission. 

The judgment that the petitioner recover nothing is reversed, arid the 
cause is remanded with leave to the respondent to apply for a hearing 
by a full Commission. 

Error and remanded. 

H. H. MOORE, EMPLOYEE, DECEASED, MRS. MAUDE MOORE, v. P I N E  HALL 
BRICK A N D  P I P E  COMPANY ET AL. 

(Filed 10 November, 1931.) 

(For digest see Hollowell v. Department of Conservation, ante, 616.) 

APPEAL by plaintiff from Clement, J., at April Term, 1931, of 
FORSYTH. Error and remanded. 

Peyton B. Abbott and Hastings & Booe for appellant. 
Ralph V .  Ridd for appellee. 

ADAMS, J. I n  Hollowell v .  North  Carolina Department of Conserva- 
tion and Development, ante, 616, we held that an appeal from the 
award of one member of the Industrial Commission cannot be taken 
directly to the Superior Court but must first be reviewed by the full 
Commission. The cause is remanded with leave to the appellant to 
appeal to the full Commission as provided by law. 

Error and remanded. 
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STATE v. DUDLEY MOORE. 

(Filed 10 November, 1931.) 

1. Criminal Law L a-Appeal in rapifrtl cast: not prosecuted according 
to rules will he dismissed, no error appearing on record. 

Where an appeal in a capital case in forma pauperis is not prosecuted 
according to the Rules of Court, and after the expiration of time for 
filing the statement of case on appeal, an eo parte statement is filed, and 
later, upon suggestion of the Attorney-General, the record of the case as 
agreed to by the solicitor and counsel for defendant is certified up by 
the clerk of the Superior Court, but is not signed by either and contains 
no assignments of error, the Supreme Court, not withs1;anding the in- 
sufficiency of the papers to constitute a proper statement of the case, 
will examine the ea: parte statement and the "record of the case," and 
upon no error appearing upon either or on the face of the record proper, 
the judgment will be affirmed and the appeal dismissed. 

2. Appeal and Error P L A  hroadside exceptlion to the charge will not 
be considered. 

An unpointed or broadside exception to the charge of the trial court 
will not be considered on appeal. 

 PEAL by defendant from Warlick., J., at *Iugust Term, 1931, of 
D ~ v ~ u s o s .  

Criminal prosecution tried upon an  indictment charging the p r i s o ~ ~ e r  
with the murder of one Mrs. Jacob G. Berrier. 

Verdict: Guilty of murder i n  the first degree. 
Judgment : Death by electrocution. 
The prisoner appeals. 

Attorney-General Bmcmmitt and Assisfanf Af torn~y-Gfn~ral  Sratc~ell 
for flze State. 

H O R ~ P  V .  Price and P. A. Escofery for defendanf. 

STACY, C. J. At  the August Term, 1931, Davidson Superior Court, 
the defendant herein, Dudley Moore, was tried upon an  indictment 
charging him with the  murder of Mrs. Jacob G. Berrier, which resulted 
in a conviction and sentence of death. The  prisoner gave notice of 
appeal to the Supreme Court, and was allowed 30 days within which to  
make out and serve his statement of case on appeal, which was not done, 
although in forma pauperis was authorized. 

The  time for serving case on appeal expired 28 Septeml,er, 1931, and 
as nothing had been done by the prisoner towards perfecting his appeal, 
the clerk of the Superior Court on 29 September certified the facts to 
the Attorney-General pursuant to C. S., 4654. 
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Thereafter, the prisoner employed counsel, other than those assigned 
by the t r ia l  court to defend him, and an ex parte "statement of case on 
appeal" was filed in this Court, with request that  the same be considered 
by the Court, notwithstanding patent irregularities and defects appearing 
on the face of it. 

After suggestion by the Attorney-General to counsel for the prisoner 
that  this ex parte statement had nerer been served on the solicitor or 
settled in any way as the case on appeal, the entire '(record in the case" 
was certified u p  by the  clerk of the Superior Court. This seems to b~ 
the stenographer's notes reduced to narrative form, and while the clerk's 
certificate recites that i t  is the "record in the case as agreed to by the 
solicitor for the State and the attorney for the defendant," it nowhere 
purports to be signed by the solicitor or counsel for  the defendant, and 
i t  contains no assignments of error. 

Fourteen exceptions were apparently noted throughout the trial, the 
last being: "The defendant assigns as error the judge's charge." It 
was said in McKinnon T .  Xorrison, 104 N.  C., 354, 10 S. E., 513, that  
a broadside exception "to the charge as given" would not be considered. 
Unpointed exceptions to the charge are unavailing on appeal. Rawls v. 
h p t o n ,  193 N. C., 428, 137 S. E., 175. 

Notwithstanding the patent insufficiency of these papers to constitute 
a proper statement of the case on appeal, we have examined both the 
prisoner's ex parte statement and the "record of the case," and find 
no error appearing on either, or  on the  face of the record proper. 8. v. 
Goldston, ante, 89. 

Judgment affirmed. Appeal dismissed. 

STATE O F  NORTH CAROLINA ON RELATIONSHIP OF COMMITTEE ON 
GRIEVANCES O F  THE NORTH CAROLINA BAR ASSOCIATION v. 
H. L. STRICKLAND, ATTOBXEY AT LAW. 

(Filed 10 November, 1931.) 

Costs B *The State is liable for the costs in a proceeding for disbar- 
ment where judgment is rendered in respondent's favor. 

Where the proceedings for disbarment of an attorney has not been 
sustained the costs are taxable against the State under the provisions 
of C. S., 1236, 214, and an order erroneously taxing them against the 
county in which the matter was tried will be vacated. Blount v. Simmow, 
119 N. C., 50, cited and applied. 
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BRWJDEN, J. This cause was disposed of by the opinion of the Court 
reported in 200 N. C., at page 630. The costs of the action were taxed 
against Mecklenburg County. Thereupon Mecklenburg County duly 
filed in this Court a motion to retax the costs upon the theory that the 
county was not a party to the action, and consequently, .lot liable for 
costs. 

,I disbarment proceeding is regulated by C. S., 208, et seq. C. S., 214, 
provides that "the proceedings must be conducted in the name of the 
State, and in all cases the solicitor of the district shal' appear and 
prosecute the accusation and be responsible for the faithful discharge 
of the duties required of him under this article, and he may be assisted 
by other counsel." C. S., 1236, provides that "in all civil , d o n s  prose- 
cuted in the name of the State, by an officer duly authorized for that 
purpose, the State shall be liable for costs in the same cases and to the 
same extent as private parties." C. S., 1236, was origina'ly Code, sec- 
tion 536, and was construed in Blount v. Simmons, 119 N. C., 50. The 
Court said: "We find nothing in the Constitution depriving the Legis- 
lature of power to enact Code, see. 536, and we do not think it will 
impair the soyereign character of the State to meet its just liabilities, 
whether ill the form of costs or otherwise." 

The Court is of the opinion that the case of Hlount v. Simmons, supra, 
is decisive upon the question of costs, and it is ordered rmd adjudged 
that the costs be taxed against the State of North Carolina, and the 
order heretofore issued taxing the costs against Mecklenburg County is 
liereby vacated. 

STATE v. HERMAN CASEY. 

(Filed 10 November, 1931.) 

1. Criminal Law J c-After affirmance of judgment by Supreme Court 
the Superior Court has jurisdiction to hear motions for new trial. 

Where the Supreme Court has affirmed the judgment on :in appeal in a 
criminal case and the judgment has been certified to the clerk of the 
Superior Court, C. S., 1412, the case is in the latter court for the purpose 
of the execution of the sentence, and a motion for a new trial may be 
there entertained for disqualification of jurors and for newly discovered 
evidence, C. S., 4644, and the motion is made in apt time if made at  the 
next succeeding term after the case is certified down. 

2. SameJurisdiction of trial court to hear motions for new trial after 
amrmance of judgment by Supreme Court appliw to capital cases. 

An appeal in a criminal case does not vacate the judgment of the 
Superior Court, C. S., 4654, and although C. S., 4663 as amended by chap. 
55, Public Laws of 1925, provides that the clerk of the Supreme Court 
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shall notify the warden of the penitentiary of the affirmance of the 
judgment in a capital case for execution of the sentence, yet the judgment 
to be executed is the judgment of the Superior Court, and it will not 
be held that the lam intended to be less mindful of the rights of one 
condemned to die than of those convicted of less offenses, and under the 
provisions of the Federal Constitution, Art. XIV, providing that "no 
state shall deny to any person within its jurisdiction the equal protec- 
tion of the laws" it is Held,  a motion for a new trial for newly discovered 
evidence and for disqualification of jurors may be made in a capital case 
in the trial court a t  the next succeeding term of court after the afTirmance 
of the judgment by the Supreme Court. C .  S., 1644. 

Statutes B +Courts will adopt construction of statute which is  con- 
stitutional. 

Where a statute is susceptible of two interpretations, one of which is 
constitutional and the other not, the Court will adopt the former and 
reject the latter. 

Appeal and Error J b--Where court exercises discretion under errone- 
ous belief that  it was without jurisdiction the case will be remanded. 

Where a motion for a new trial for disqualification of jurors and for 
newly discovered evidence has been denied by the trial court under the 
erroneous belief that it lacked jurisdiction to hear the motion, and denied 
also in the esercise of the discretion, the case is appealable, and as  the 
court's erroneous belief as to its jurisdiction might have affected the 
exercise of the discretionary powers, the case will be remanded on appeal. 

AD AM^, J., dissents. 
BROGDES, J., concurring. 
CLARKSOS, J., dissenting. 

APPEAL by defendant from Devin, J., a t  August Term, 1931, of 
LENOIR. 

Motion by defendant for new tr ial  on grounds of disqualification of 
certain jurors by reason of alleged fraud arid prejudice, and for newly 
discovered evidence, made in the Superior Court a t  the next succeeding 
term following affirmance of judgment on appeal. 

At the September Special Term, 1930, Lenoir Superior Court, Hon. 
W. A. Derin, judge presiding, the movant, Herman Casey, was tried 
upon all indictment charging him with the murder of one James  C. 
Causey, which resulted in a conviction and sentence of death. On appeal 
to the Supreme Court the verdict was upheld and the judgment affirmed 
opinion filed 27 June,  1931. 

Several weeks after the adjournmelit of the September Special Term 
of court a t  which the case was tried, the movant learned for the first 
time of the matters affecting the jury and of the  newly discovered 
evidence. Thereupon, a t  the December Term, 1930, Lenoir Superior 
Court, the next succeeding term after the discovery of said matters, a 
motion was made before Hon. G. V. Cowper, special judge presiding, 
for a new trial, upon the grounds stated, which was denied for want 
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of power to entertain the motion, as the case was then pending in the 
Supreme Court on appeal. This ruling was affirmed, antt!, 185; Bledsoe 
v. Xixon, 69 N .  C., 82. 

On 29 June, 1931, two days after the filing of the clpinion in this 
Court, and before it had been certified to the Superior Court of Lenoir 
County, the movant, without filing a petition to rehear, lodged a motion 
here for "Mistrial and New Trial" on the same grounds set out in his 
original affidavits, to wit, disqualification of certain jurors by reason 
of alleged fraud and prejudice, and newly discovered evidence. This 
was denied 2 July, 1931, and rightly so under the decisions in iUoore v. 
Tidwell, 194 3. C., 186, 138 S. E., 541, and Teeter v. Express Co., 
172 N. C., 620, 90 S. E., 927. 

The movant, thereafter, renewed his motion at  the regular August 
Term, 1931, Lenoir Superior Court, the next succeeding term following 
affirmanck of the judgment here, which was denied by Hor.  W. A. Devin, 
judge presiding, on the ground that "this court at this term is without 
power to set aside said verdict and judgment and grant :L new trial for 
the causes set forth in said motion and affidavit, being cf opinion that 
the defendant's case is not now pending in the Superior C'ourt of Lenoir 
County." 

And further : 
"2. The court is further of the opinion after considc~ration of said 

affidavits for the defendant and the State that the allegations tending 
to show that three of the jurors were disqualified has not been sustained. 
The court finds that the three jurors whose conduct if3 sought to be 
impeached on this motion were competent jurors and that they and each 
of them acted fairly and honestly in arriving at  the ~ e r d i c t  in said 
case. 

"3. Upon the defendant's motion for a new trial for newly discovered 
evidence as alleged in his motion and affidavits the court is of the opinion 
that it is without power to set aside the verdict and judgment and grant 
a new trial for this cause and denies the same. The court further finds 
that the alleged newly discovered evidence seems to be in contradiction 
and cumulative, and considering the great mass of testimony offered at  
the trial from more than 100 witnesses, doubts that this evidence would 
have changed the result reached by the jury." 

From the order denying his motion, the nlovant appe:ds, having ap- 
plied to the Governor in the meantime for a respite or reprieve of his 
sentence until the matter could be heard by the courts. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

Shaw & Jones for defendant. 
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STACY, C. J., after stating the case: The  appeal calls for a ruling 
upoil an  important question of practice: When may the courts enter- 
tain a motion in a criminal case for a new tr ial  on the grounds of 
lnfornlatioii affecting the competency of jurors, and for newly discovered 
clvitlence, which come to the attention of thc defendant after trial and 
conviction ? 

~ n d o u b t e d l y ,  if knowledge of the matters and thiligs, now urged a$ 
grounds for n new trial, had come to the nlovant during the term of 
c+ourt at which he  was tried ant1 convicted, the judge at that  term, the 
trial term, ~vould have been clothed with the power, as well as the duty, 
to hear ant1 tletermir~e the motion upon its merits. S .  v. Jackson, 199 
N.  C., 321, 154 S. E., 402; AS'. 2%. Harfs f idd,  188 N .  C., 357, 124 S. E . ,  
629; S. 1 % .  Yrull, 169 N .  C., 363, 85 S. E., 133; 9. T .  Jimmcrson, 118 
N .  C., 1173, 24 S. E., 494; S. v. Fuller, 114 N .  C., 883, 19 S. E., 797; 
P. 1 ! .  DeGraf,  113 N .  C., 689, 18  S. E., 607; AS. 2'. JIorris, 109 N .  C. ,  
820, 13  S. E., 877; Turner r .  Davis, 132 S. C., 187, 43 S. E., 637. And 
uliless some questioii of law or legal inference were i l~rol red  in his 
ruling, it would not be subject to review 011 appeal. S.  c. DeC*raft, 
supra: Fl(~nzinc/ 1 . .  R .  R.. 165 N. C., 245, 84 S. E., 270; S1~1~dc)z  1 , .  

('me?/, 93 N. C., 97. 
I t  is the ruling ill a ]lumber of cases tliat wheu t h ~  ~liat ter ,  or nen 

c.ridcmcc~, is discoverctl during the term, the motion must be made to the 
court tliat tried the c:iuse, and its ruling thereoil, whether for or against 
a nen trial, is ordinarily conclusive. l'ur,,er. 1 % .  Daris, supra; Redmond 
I.. , S f ~ p p ,  100 N. C., 212; C'arfer 1 ) .  King, 174 S. C., 549, 94 S. E., 4. 

I n d e d ,  unless the case is kept alive by appeal, such motion can be 
r i l t e r t a i~~ed  o d y  at the tr ial  term. liancasfer v .  Rland, 168 N .  C., 377, 
84 S. E., 529; S t i l l ~ y  1 . .  Planing Mills, 361 N. C., 517, 77 S. E., 760: 
N. 1.. Bennett, 93 N.  C., 503. 

Both the tr ial  a ~ i d  appellate courts h a w  exercised the right to grant  
11ew trials for rienly discovered evidence ill civil cases, and the rules 
g o ~ e r n i n g  such applications, in cases appearing on the civil side of the 
docket, are well established by a number of decisioiis. But  on account 
of the abuse to which such applications are susceptible, the courts have 
found it necessary to admit them cautiously, under somewhat stringent 
rules, to prevent the endless mischief which a different course would 
undoubtedly produce. Chrisco c. You., 153 K. C., 434, 69 S. E., 422; 
T7crnon v. IIankey, 2 T .  R. (Eng. ) ,  120; 8. o. Carr, 21 N. H., 166, 
53  AZm. Dec., 179; Linscott v. Orient Ins. Co., 88 Xe., 497, 51 Am. St. 
Rcp., 435; 8. I . .  Stain, 82 Me., 472; C'omnzonwealth v. Sacco and 
T'anzetti, 259 Mass., 128; Davis v.  Boston Elevated Ry., 235 Mass., 482 
: ~ t  p. 495; Baylies' Tr ia l  Practice, 507; 20 R. C. L., 289. 
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The applicant in all cases, civil as well as criminal, has the laboring 
oar to rebut the presumption that the verdict is correct and that he has 
not exercised due diligence in preparing for trial. Brown v. Sheets, 
197 N. C., 268, 148 S. E., 233; Brown v. Iiillsboro, 185 N.  C., 368, 
117 S. E., 41; Johmon v. R. R., 163 N. C., 431, 79 S. E., 690. I n  other 
words, laches must be negatived and probable or manifest injustice 
shown. Alexander v. Cedar Works, 177 N .  C., 536, 98 S. E., 780; 
Wilkie v. R. R., 127 N. C., 203, 37 S. E., 204; Carson v. Dellingel, 
90 N .  C., 226. To do justly is the goal of the courts in every case, but 
this does not mean to favor the negligent at the expense of the diligent 
party. H e  who sleeps upon his rights may lose them. Len: reprobaf 
moram. Battle v. Mercer, 188 N.  C., 116, 123 S. E., 258. 

9 s  prerequisites, therefore, to the granting of new trials on the ground 
of newly discovered evidence, it is settled by the decisions in this juris- 
diction that it must appear by affidavit: 

1. That the witness or witnesses will give the newly discovered evi- 
dence. Brown v. Hillsboro, supra; Aden 2). Doub, 14ti N .  C., 10, 59 
S. E., 162; Dupree v. Ins. Co., 93 N .  C., 237; Holmea v. Godwin, 69 
N. C., 467. 

2. That such newly discovered evidence is probably true. Brown v. 
Hillsboro, supra; Mottu v. Davis, 153 N. C., 160, 69 8. E., 63; Aden 
v. Doub, supra. 

3. That it is competent, material and relevant. Brown v. Sheets, 
supra; Brown v.  Hillsboro, supra; Henry v. Smith,  78 :V. C., 27. 

4. That due diligence was used and proper means wtre employed to 
procure the testimony at the trial. Brown v. Sheets, supra; Everett v. 
Sneed, 186 N.  C., 766, 119 S. E., 5;  Brown v. Hillsbo?-o, supra; Alps- 
under v. Cedar Works, supra; Chrisco v. Yow,  153 N.  C., 434, 69 S. E., 
422; Shehan v. Malone, 72 N .  C., 59; Bledsoe v. Nixon, 69 N.  C., 82. 

5. That the newly discovered evidence is not merdy cumulative. 
Brown v. Sheets, supra; Scales v. Wall,  194 N .  C., 804. 140 S. E., 80; 
Coleman v. McCullough, 190 N .  C., 590, 130 S. E., 508; Brown v. 
Hillsboro, supra; Alexander v. Cedar Works, supra; C'hrisco v. Yaw, 
supra; 8. T .  DeGraf,  supra; Land Co. v. Bostic, 161 N .  C., 99, 83 
S. E., 747; S. v. Starnes, 97 N .  C., 423, 2 S. E., 447; Simmons v. Mann, 
92 N .  C., 12. 

6. That it does not tend only to contradict a former witness or to 
impeach or discredit him. Hilton v. Ins. Co., 195 N.  C., 874, 142 S. E., 
782; Young v. Stewart, 191 N. C., 297, 131 S. E., 735; Brown v. Hills- 
boro, supra; Land Co. v. Bostic, supra; Turner v. Davis, supra; S .  v. 
DeGraf,  supra; Brown v. Mitchell, 102 N.  C., 347, 9 S E., 702; Sikes 
v. Parker, 95 N. C., 232. 
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7. That it is of such a nature as to show that on another trial a 
different result will probably be reached and that the right will prevail. 
Brown v. Sheets, supra; Brown v. Hillsboro, supra; Alexander v. Cedar 
Works, supra; Mottu v. Davis, supra; Simmons v. Mann, supra; Carson 
T .  I m .  CO., 165 IT. C., 135, 80 S. E., 1080; Warwick v .  Taylor, 163 
N. C., 68, 79 S. E., 286. 

I n  civil cases, when the matter, or newly discovered evidence, comes 
to the attention of the applicant after the adjournment of the term of 
court at which the case was tried, and pending the appeal, the motion 
should be made in the Supreme Court. Moore v. Tidwell, 194 N .  C., 
186, 138 S. E., 541; I n  re Edens, 182 N. C., 398, 109 S. E., 269; 
Sl len v. Gooding, 174 N.  C., 271, 93 S. E., 740. I f  discovered after 
filing of the opinion in the Supreme Court, and before it is certified 
down, a petition to rehear should be filed for the purpose of making 
the motion here. Allen v. Gooding, supra; Shehan v. Malone, 72 N. C., 
59. Compare Fleming v. Burden, 127 N.  C., 214, 37 S. E., 219. But  
when the judgment of the Superior Court has been affirmed and the 
opinion certified down, and the matter finally disposed of here, the 
motion (or action in the nature of a bill of review, as was resorted to in 
Matfhews v. Joyce, 85 N .  C., 258) should be made or begun in the 
Superior Court at the next succeeding term. Allen v. Gooding, supra; 
Black v. Black, 111 N. C., 300, 16 S. E., 412; Smith  v. Moore, 150 
K. C., 158, 63 S. E., 735; Banking Co. v.  Morehead, 126 N.  C., 279, 
35 S. E., 593. 

Notwithstanding the establishment of the above rules as applicable to 
civil cases, and C. S., 4644, which provides that "the courts may grant 
new trials in criminal cases when the defendant is found guilty, under - - 
the same rules and regulations as in civil cases," nevertheless, in view 
of Art. IV, see. 8, of the Constitution which empowers the Supreme 
Court "to review on appeal any decision of the courts below, upon any 
matter of law or legal inference," it is the practice with us, established 
by a long line of decisions, that new trials will not be awarded by the 
Supreme Court for newly discovered evidence in criminal prosecutions. 
S. a. Griftin, 190 N. C., 133, 129 S. E., 410; S. v. Hartsfield, 188 N.  C., 
357, 124 S. E., 629; S .  v. Williams, 185 N. C., 643, 116 S. E., 570; S. v. 
Jenkins, 182 N. C., 818, 108 S. E., 767; S. v. Ice Co., 166 N .  C., 403, 
81 S. E., 956; S .  v .  Arthur, 151 N.  C., 653, 65 S. E., 758; S .  v. Turner, 
143 N.  C., 641, 57 S. E., 158; S .  v. Lilliston, 141 N. C., 857, 54 S. E., 
427; S.  v. Register, 133 N.  C., 746, 46 S. E., 21; S .  v. Edwards, 126 
N. C., 1051, 35 S. E., 540; S. v. Rowe, 98 N. C., 629, 4 S. E., 506; 
S .  v. Starnes, 94 N.  C., 973. 



626 15 T H E  SUPREME COURT. [201 

I t  is said i11 some of the cases that by reason of the language i11 the 
above section of the Constitution the jurisdiction of the Supreme Court 
i11 criminal prosecutions is limited to matters of law or legal inference, 
aiid that it does not extend to applications for new trials on the ground 
of newly discovered evidence. S.  o. Lilliston, supra; S.  v. Turner, supra; 
S. v. Arthur, supra. The decision in each of these cases, howerer, was 
by a divided Court. For like reason, petitions to rehear :ire not allowed 
i11 criminal cases. S. v. Council, 129 N. C., 511, 39 S. E., 814; 8. r .  
Jones, 69 N .  C., 16. 

The case of 8. v. Starnes, 94 K. C., 973, and 97 N. C., 423, i11 which 
the defendant was convicted of rape and sentenced to death, is essentially 
parallel to the one at bar. There, as here, application was made in the 
Supreme Court for a new trial on the ground of newly discovered evi- 
dence, which came to the attention of the applicant after his conviction 
i11 the Superior Court and pending the appeal. This mas denied as a 
matter of procedure without passing upon its merits. S.  v. Hartsfield, 
supra; S.  v. Turner, supra. At the next succeeding term of Union 
Superior Court, following affirmance of the judgment here, when the 
prisoiier was called for resentence, as was the practice at  that time, and 
inquiry made of him if he had aught to say why judgment of death 
should not be pronounced against him, he renewed his application for 
a new trial upon the same ground of newly discovered erideiice, support- 
ing his inotion by a number of affidavits. The motion was entertained, 
but denied for insufficient showing, and on appeal it wal3 said: "While 
ill this case, the judge puts his refusal upon the ground that the case 
made does not come up to the rule in one essential particular, he does 
not abnegate the power to make the order when all its requirements are 
met, and this in the pending application, and there is rho error in law 
in his ruling." 

But it is questioned whether the decision ill Starnes' clue, rendered ill 
1886, is controlling at  the present time in view of chapters 191 and 192, 
Laws 1887, now C. S., 657 and 4654, which provide that i11 all cases, 
civil and criminal actions alike, an appeal shall not 11e construed to 
T-acate the judgment, and C. S., 4663, as amended by chapter 55, Public 
Laws 1925, which provides that on appeal in capital cases, should no 
error be found in the trial, the condemned person shall be executed 011 

the third Friday after filing of the opinion, and the clerk of the Supreme 
Court is required to notify the warden of the penitentiary of the date of 
such filing, no resentence of the prisoner in the Superior Court being 
contemplated in such cases. But the judgment to be caxecuted is thc 
judgment of the Superior Court, which was not vacated by the appeal. 

I t  will be observed that C. S., 4663, as amended, deals only with the 
fixing of the new date of execution, when for any cause a stay of execu- 
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tion has been granted or brought about by operation of lam (C. S., 
4662), while the third proviso of C.  S., 1412 is  to the effect that  ill 
criminal cases the decision of the Supreme Court shall be certified to  
the Superior Court from which the  case was transmitted, which Superior 
Court shall proceed to judgment agreeably to the decision of the Supreme 
Court and the laws of the State. Indeed, C. S., 4661 provides that  after  
the execution of a death sentence, that  fact shall be cortified to the clerk 
of the Superior Court in which the sentence was pronounced and thc 
certificate made a part of the papers in the case and entered upon the 
records. 

I n  all criminal cases, other than capital, where the judgment is 
affirmed on appeal, it  is  provided by C. S., 4656, that  the clerk of the 
Superior Court, on receipt of the certificate of the opinion of the Su- 
preme Court, shall forthwith notify the sheriff, who is thereupon directed 
to proceed with the execution of the sentence. I n  such cases, however, 
it  has been the practice on the circuit for the Superior Courts to enter- 
tain motions for new trials on the ground of nenly discorered eridence 
a t  the next succeeding term following affirmance of the judgment on ap- 
peal. The  most recent instance of such practice, coming to our attention, 
occurred in the case of 8. v.  Cox and Whi f l ey ,  a n f e ,  357, affirmed on 
appeal a t  the present term. 

I t  is  not supposed that  the lam in this respect is less mindful of the 
rights of a prisoner condemned to die, than it is of the rights of a de- 
fendant i n  a prosecution other than capital, or of the rights of a par ty  
in a civil action. 8. v. Harfsfield, supra. "KO state shall . . . deny 
to any person within its jurisdiction the equal protection of the l am."  
Amend. XIV, U. S.  Const. 

Construing the above statutes i n  the light of the decisions, and con- 
sidering the circumstance that  no execution of the sentence in the in- 
stant case had been entered upon a t  the time of the last motion, we a re  
of opinion that  the judge of the Superior Court to whom the application 
was addressed had the power and discretion to hear and to dispose of the  
matter. To hold otherwise would perhaps threaten the validity of C. S., 
4663, as amended, by causing it to offend against the constitutiona1 
assurance of the equal protection of the laws (8. v. Fowler, 193 N. C., 
290, 136 S. E., 709), and there is a presumption against an interpre- 
tation which renders an act unconstitutional. Green v.  Asheville, 199 
N. C., 516, 15-1 S. E., 832; Tob. Asso. v.  Bland, 187 S. C., 356, 1 2 1  
S. E., 636. Where a statute is fairly susceptible of two interpretations, 
one constitutional and the other not, the rule of the courts is to adopt 
the former and reject the latter, for every presumption is to be in- 
dulged in favor of the ral idi ty of an act of the law-making body. 
S. v. Yarboro, 194 N.  C., 498, 140 S. E., 216; S. v. Revis, 193 N .  C., 
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192, 136 S. E., 346; Suttort v. Phillips, 116 N. C., 502, 21 S. E., 
968; JIcGwigan v. R. R., 95 N. C., 428; Comrs. v. Ballccrd, 69 N. C., 
18; 8. 7;. Manuel, 20 PI'. C., 144; ddkins v. Children's Hospital, 261 
U. S., 525; St. Louis S. W. By. v. Ark., 235 U. S., 350; Abby Dodge v. 
11. S., 223 U. S., 166; U .  S. v. Del. & Hud. Co., 213 U. S., 366; 
Bridgeport Irr. Dist. v. I/'. S., 40 Fed. (2d), 830; People t .  City Prison, 
144 N. Y., 529, 39 N. E., 686; 25 R. C. L., 1000. 

The authority which the applicant invokes is available in all other 
proceedings, both civil and criminal, up to and including the next suc- 
ceeding term following affirmance of judgment on appeal, and it is diffi- 
cult to perceive upon what basis of equality, or equal protection of the 
laws, it can be said that in capital cases-and in capital cases alone- 
tlic power of the judiciary to entertain such motions is exhausted with 
the adjournment of the trial term of court. S. v. Fozulzr, supra. 

We are not called upon to say, nor do we decide, whether the statutes, 
as now written, leave an interstice or hiatus in the law, v i th  respect to 
the jurisdiction of the Superior Court in capital cases after judgment of 
affirmance on appeal, as debated on argument and in brief. Suffice it to 
say, that, in the instant case, the door of the temple of justice has not 
been closed to the prisoner; he has been or is to be heard, and, in this 
respect, he is in no position to complain. 

I t  is clear, we think, that the application for a new trial on the 
ground of newly discovered evidence was denied, not upon its merits, 
but under the misapprehension that the court was witlout authority 
to entertain the application. Where the exercise of a discretion is 
refused up011 the ground that the court is without jurisdiction in the 
premises, the ruling is reviewable. Gilch~ist v. Rifc l~en,  86 N. C., 2 0 ;  
Iludgins u. White, 65 N. C., 393. 

"It is familiar learning that where a nisi  prius judge rmts his refusal 
to exercise his discretion upon the mistaken opinion, either that it is 
ilot vested in him or that the facts are not such as to call for its exercise, 
it is error. The rule is so established, because a judge, acting under a 
iiiisappreheilsion of the law, might, in cases like that before us, refuse 
to follow the dictates of a sound discretion solely because he had been 
misled by an erroneous view as to his power"--dvery, J., in S. v. Fuller, 
w p m .  

We express no opinion upon the merits of the matter. The 1notio11 
will be passed upon by the judge of the Superior Court, tc~ whose discre- 
tioil it is committed (S. v. Xorris, supm),  and to that end the same is 
remanded to the Superior Court of Lenoir County. 

Error and remanded. 

ADAMS, J., dissents. 
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BROGDEA-, J., concurring: I concur in the opinion of the Court. I t  
seems to  be conceded that  the courts have power to rehear causes and to 
entertain motions for newly discovered evidence where a nickel's worth 
of property was concerned, but that  the same courts, under the same 
constitutional provision, are powerless and impoteut where life is con- 
cerned. I concede further that  we hare  many decisioi~s and promulgated 
rules preventing the courts from entertaining motions for new trials for 
newly discovered evidence or petitions to rehear in criminal cases. -111 
of these decisions and rules are directly in defiance of the Constitutiol~ 
and are judge-made in their entirety. I f  the Constitution is inadequate, 
then i t  should be changed ill pursuance of the prescribed method a i d  
not by bare judicial decree. 

Furtherntore, if the courts have power to  hear ill misdemeanors, but 
110 power to hear in capital felonies, then i t  is manifest that crimiual 
procedure is more concerned u i t h  the mote than the beam. 

C ~ a ~ r c s o x ,  J., dissenting: The evidence in this case was to the effect, 
which was believed by the jury, that  James C. Causey, in charge of the 
logging operations, of the Atlas Plywood Corporation, of Goldsboro, 
S. C., on 3 July,  1930, was going through an isolated woodland section 
of Lenoir County, N. C. That  he was driving a Hudson Coach, on a 
mm-ow road, about 1 2  o'clock noon, a i d  met defendant Herman Casey, 
driving a truck. Both stopped facing each other. Casey got out of his 
truck walked around on tlie right-hand side of C'ausey's car, reached 
in his pocket and got a pistol and shot Causey twice in the head. H e  
then dragged tlie body of Causey out of the car to the ground, searched 
his pockets and got some money. H e  then took the body up from the 
ground and after two or three lumgcs got it back in the back seat of the 
car. H e  then got a pint bottle and raised the hood of the car and de- 
tached the carburetor and got some gasoline and poured about one-half 
oil Causqv's clothii~g, struck a match a i d  set fire to same. T h r  rest of 
tltu gasoline he poured on the car and set fire to it and burned the body 
and car almost beyorid ideiltification. P r io r  to this he had a dispute 
v i t h  the company which Causey worked for i n  the logging opcratioi~s 
about stopping some money being paid him for timber sold off of land 
claimed by Causey's company. Among the numerous arid like quasi- 
fhreats, is the following: "The G-d d- son of a bitch, he was going 
down there, said wherever he met with G-d d- son of a bitch, wherever 
he met him he was going down with him." 

Defendant was tried at the September Special Term, 1930, of Lenoir 
County Superior Court. H e  was convicted of murder in the first degrec, 
and sentenced to be electrocuted. H e  appealed to this Court and no 
error was found in  the tr ial  below. The opinion was filed 27 June, 
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1931. At August Term, 1931, after this Court had found that there 
was no error in the trial, the defendant filed this motion to set aside 
the judgment for newly discovered evidence and that certain jurors 
were disqualified. His  Honor Judge W. A. Devin refused to hear the 
motion on the ground that he had no power, as the cause was not pending 
in the Superior Court of Lenoir County, also "the coui-t further finds 
that the alleged newly discovered evidence seems to be in contradiction 
and cumulative, and considering the great mass of ter,timony offered 
at the trial from more than 100 witnesses, doubts that this evidence 
would have changed the result reached by the jury." 

I think the main opinion granting the power of tke court below, 
after affirmance of judgment in a criminal case in  this Court, to enter- 
tain a motion for newly discovered evidence is contrary to our well 
settled rule of practice and procedure, the Constitution and statutes 
applicable to the subject, and the ruling of Judge Devir is correct. I n  
fact, the practice was so well settled in this jurisdiction that the Superior 
Court could not grant this motion after affirmance of judgment in this 
Court, that "The Rules of Practice in the North Car'olina Superior 
Courts," 200 N. C., at  p. 843, et seq., prepared by this Court, makes 
reference to no such power and in regard to this practice as set forth 
in the main opinion, is as silent as the tomb. "Rules of Practice of the 
Supreme Court of North Carolina," 200 N. C., at  p. 811, annotated 
by the learned Chief Justice. At p. 840, we find the fcllowing: 

"New trial for newly discovered evidence in civil cr~ses.-Moore v. 
Tidwell, 1 9 G 1 8 6 ;  Smith v. Moore, 150-158; Black I ) .  Black, 111- 
301. 

Requirements stated.-Johnson v. R. R., 163-431. 
Motion in Superior Court after affirmance on appeal.--Allen v. Good- 

ing, 174--271. 
Newly discovered evidence not considered in criminal cases.-8. v. 

Griffin, 190-133; S. v. Lilliston, 141-857." 

This annotation is in bold type "Newly discovered evidence not con- 
sidered in criminal cases." Why?  Because the practice and procedure 
was well settled in this jurisdiction and the Chief Justicme had i t  put in 
bold type. 

I n  the case of Allen v. Gooding, supra, speaking of civil cases, at  p. 
272, we find: "The first case raising this question, af1,er the changes 
in procedure following the adoption of the Constitution of 1868, was 
Bledsoe v. Nixon, 69 N. C., 81, in which it was held that an appeal 
took the whole case to the Supreme Court, and that wherl an appeal was 
taken the Superior Court could not entertain the motion. This con- 
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tinuctl to be the law until the act of 1887, was passed, and since then 
it has been settled that  the case remains in  the Superior Court, and 
that while a motion for a new tr ial  for nem-ly discorered PI-idence may bc 
considered in the Supreme Court while the appeal is l~endiug thereill, 
upon the judgment and opinion of the Supreme Court being certified 
to the Superior Court, the motion may be heard in the Superior Court 
a t  the next term. BlacX. c. Black, 111 N. C., 303; HartXi~lg ( ' 0 .  r .  
Norehead, 126 S. C., 282;  smith c. Noore, 150 N. C., 159." 

I n  S. 2 % .  Lilliston, 141 N.  C., a t  p. 865, speakiiig of crimir~al case?, 
we find: "In 8. c. Rowe, 98 h'. C., 630, Davis, J., says: T p o u  careful 
consideration, we must adhere to the principle that  in criminal actioiis 
the appellate jurisdictioii of this Court is limited to a review and cor- 
rection of errors of law committed ill the tr ial  below. S.  v. Jones, 69 
X. C., 16 ;  8. c. Starnes, 94 x. C., 973.' The cases cited show that the 
Court adhered to its prerious rulings on groui1cls broad enough to apply 
both to motions for 'new trials for newly discovered evidence' and for 
'rehearings.' The  Court then proceeded to point out that there was ito 
ground for the innovation which was sought, sirtee the governor could 
look iiito the entire merits of the case and render any relief justice 
should demand. . . . (p.  866.) The prisoner rests his argument 
to orerrule the uniform decisions and settled practicr of this C'ourt 
upon the following section 3878 of tlie Revisal (C.  S., 4644) which 
reads : 'The courts may grant new trials ill criminal cases when dc- 
fendant is found guilty under tlie same rule.: and rcgulatiolis as in ciril 
cases.' This clearly refers to the time 'u- l t rrz  he is fouild guilty,' arid 
when that  section is turned to, i t  will be found further that  it is ulitler 
sub-head 'Trials, Superior Court,' under which are grouped all the 
provisions peculiar to trials in that  court, etc. . . . The ('onstitu- 
tion, Art. IT, see. 8, is conclusire : 'The Supreme Court shall have juris- 
diction to reriey,  upon appeal, ally decision of the courts below, up011 
any matter of late or legal inference, arid the jurisdiction of said court 
over 'issues of fact' or 'questions of fact' shall be the same as exercised 
by it before the adoption of the Constitution of 1868.'" 

I11 8. c. GI-ifin, 190 N. C., a t  p. 133, Adams, J., speaking for the 
Court, says: "Pending the appeal, and immediately before the argument, 
the defendant filed a written motion for a new tr ial  on tlie grouud 
of newly discovered evidence. The motion, of course, must he denied. 111 

S.  v. Lilliston, 141 N.  C., 857, it is  said that because tlir Court has 110 

jurisdiction it has never entertained a motion of this kind, and that by 
uniformity of practice and decision the point has been definitely settled 
against the defendant's present contention. There are many cases to  
this effect. S .  v. Flood, post, (per curium) ; S. v. Hartsfield, 188 N.  C., 
357; S. v. Williams, 185 N. C., 643, 664; S. I,,. Jenkins, 182 N .  C., 818; 
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S. v. Ice Co., 166 N. C., 403; S. v. Arthur, 151 N. C., 653; S. v. Turner, 
143 27. C., 641; 8. v. Register, 133 N .  C., 747; S. v. Council, 129 N. C., 
511; S.  v. Edwards, 126 N .  C., 1051; S. v. Rowe, 98 N .  C., 629; S. r .  
Sfames, 97 N .  C., 423; S. c., 94 X. C., 973." 

I t  will be noted that the case of S. v. Sfarnes, 94 N .  C., 973, S. c., 
97 Pi. C., 421; S. v. Harfsfield, 188 N .  C., 357, and S. v. Turner, 143 
N.  C., 641, are all cited in the Qrifin case, supra, to mstain the lone 
position that it cannot be done in the Supreme Court, and is as silent 
as death as to any power to grant new trial in the Superior Court 
after affirmance of the judgment in this Court. Nor do any of the 
above cases cited in the main opiriion sustain the opinion. The nearest 
approach is S. v. Starnes, 97 N. C., 423. I n  that case, ,it p. 426, is the 
following: "Without stopping to inquire whether at tbis late stage in 
the proceedings, and after an unsuccessful appeal to  the Supreme Court 
upon alleged errors in  laul, such an application cam bt' entertained in 
the Superior Court, to whose jurisdiction the cause ha!) been remitted, 
we proceed, as did the judge who assumed the right to act upon the ap- 
plication, to consider the case upon its merits, as if made in due and 
apt time, and to a court having jurisdiction." (Italics mine.) Then this 
case was decided at  February Term, 1887, and on an irdictment found 
in 1886, before the act of 1887, chapter 192 (Black v. Black, 111 N. C., 
300) went into effect, and at a time when the appeal vacated the judg- 
ment in the Superior Court. 

I n  S. v. Turner, 143 X. C., at p. 843-4, we find: "But this Court 
has uniformly held that under the Constitution it has no power to 
entertain such motions in criminal cases, and has no desire to assume 
a function which can be more efficiently performed by the Executive. 
The authorities and the reasons governing us are too recently set forth 
in S. v. Lilliston, 141 N.  C., 863-9, to require their repetition here. The 
jury did not act solely upon the testimony of Walker, for i t  acquitted 
the codefendant of the prisoner, who was also implicated by his testi- 
mony. At common law there was no appeal in any criminal case, the 
sole remedy being by application to the home office, which is equivalent 
to the application to the Governor here. To this day, this is still the 
law in England. Our Constitution has changed this oily to allow an 
appeal for error of law below, 'on any matter of law or legal inference.' 
The organic law did not change the common law further so as to give 
criminals an appeal upon the facts, and did not allow us to review 
them upon affidavits as to facts not submitted to the jury. We have no 
right, as this Court has always held, to assume a power which the 
Constitution has left, as at common law, with the Executive Department. 
I t ' i s  unnecessary for us to review the facts." 
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I n  S. v. Hartsfield, 188 N .  C., a t  p. 358, is the following: "The 
defendant, in  limine, lodged a motion for a new tr ial  upon the ground 
of newly discovered evidence. I t  is alleged that  the information which 
the defendant considers vital and important to his defense, came to his 
attention after the adjournment of the term of court a t  which the case 
was tried, and after the appeal was docketed here. Allen v. Gooding, 
174 N.  C., 271. I t  is the settled rule of practice with us, established 
by a long and uniform line of decisions, that  new trials will not be 
awarded by this Court in criminal prosecutions for newly discovered 
evidence. 8. v. V'illiams, 185 N.  C., p. 664; S. ?;. Jenkins, 182 N .  C., 
818; S .  1;. Lilliston, 141 N .  C., 857, and cases there cited. Such niotiori 
may be entertained in the Superior Court, at least during the term at 
which the case was tried, and allowed or not in the discretion of the 
judge c re siding. S. v. Trull, 169 N. C., p. 370; S. v. Starnes, 97 N.  C., 
423. And ordinarily, the action of the tr ial  court and his findings of 
fact on such motion are not subject to  review on appeal. S .  v. DeGraf, 
113 N. C., p. 694." (Italics mine.) 

T h e  present Chief Justice wrote the Hartsfield case. I n  that case 
he cites the Starnes case and does not cite it as holding that  the  Superior 
Court, after affirmance of judgment in  this Court has the power that  he 
now contends it has. I n  S.  v. Jackson, 199 K. C., 326-7, Connor, J., 
quoting the Hartsfield case, takes the same view. These cases did not 
gire the power. I f  they ever did, i t  was taken away by Pub.  Laws 
1925, chap. 55, see. 1, which is as follows: "That section four thousand 
six hundred and sixty-three of the Consolidated Statutes of North 
Carolina (acts of one thousand nine hundred and nine, chapter four 
hundred and forty-three, section six) be amended by striking out said 
section entirely and substituting the followirig section i n  i ts  place: 4363. 
111 case of an  eppeal, should the Supreme Court find no error in the 
trial, or  should the stay of execution granted by any competent judicial 
tribunal or proceeding, or reprieve by the Governor, have expired or 
terminated, such condemned person, convict or felon shall be executed, 
in the manner heretofore prorided in this article, upon the third Friday 
after the filing of the opinion or order of the Supreme Court, or other 
competent judicial tribunal as aforesaid, or, in case of a reprieve by the 
Governor, such co~ldernried person, convict or felon shall be executed 
in the manner heretofore provided in  this article upon the third Friday 
after the expiration or termination of such reprieve; and it shall be 
the duty of the clerk of the Supreme Court, and of any other competent 
tribunal, as  aforesaid, or the clerk theredf, to notify the warden of the 
penitentiary of the date of the filing of the opinion or order of such 
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court or other judicial tribunal, and in case of a reprievl: by the Gover- 
nor, it  shall be the duty of the Governor to give notice to the warden 
of the Sta te  Penitentiary of the date of the expiration of such reprieve." 

The act of 1925 is directly contrary to the position in  the maill 
opinion. There i s  nothing i n  i t  giving this power, and, in fact, "Such 
condemned person, convict or felon shall be executed, in the  manner 
heretofore provided i11 this article, upon the third Fr iday after the filing 
of the opinion or order of the Supreme Court," etc. 

I t  would be practically impossible for a Superior Court a t  term to  
hear a petition for a new tr ial  under this act i n  so short a time, ill 
about three weeks, allowed to the condemned man, showing none was 
contemplated by the act. I n  fact, in numerous counties the Superior 
Courts do not meet more than two or three times each year. T o  grant 
a hcwing of this k i d ,  the Governor is  bound to grant a reprieve as  
was done in  this case, a hiatus i n  the law. Under the 1925 act t h r  
Govcrnor is the only agency that could and has interrened. "The legis- 
lative, esccutive and judicial powers of the government ought to  be 
forever separate and distinct from each other." Const. of' N. C., Art. I, 
see. 8. This act does recognize that  the condemned man, after affirmance 
of the judgment by this Court, has, under the Constitution of the Sta te  
i l  place to flee-a city for refuge (for the manslayer). liumbers, chap. 
35, versc 6. Now the Governor under our Constitution in all cases 
of homicide is the city for refuge. Art. 111, see. 6, gi.;es the power: 
"The Governor shall have power to grant  reprieves, commutations and 
pardons, after conriction, of all offenses (except in cases of impeach- 
ment), upon such conditions as he  may think proper, subject to such 
regulations as may be prorided by law relative to the manner of apply- 
ing for pardoils. H e  shall biennially communicate to the General Assem- 
bly cach case of reprieve, commutation or pardon granted, stating the 
ilanle of each convict, the crime for which he was convicted, the sentence 
and its date, and date of commutation, pardon or reprieve, and the 
reasons therefor." 

This horrible killing and cremation of Causey by defendant took place 
on 3 Julp, 1930, nearly one year and a half ago. Another Superior 
Court does not convene in Lenoir County until 14 Dmember, 1931. 
Then, again, an  appeal perhaps to this Court. I f  the judgment i s  
affirmed, then, again in  the Superior Court at tern1 a motion for newly 
discovered eridence, then again, an  appeal to this Court. Where and 
when is a criminal case ended? F o r  a generation the poktion taken ill 
this dissent has been well settled law and universally recognized by the 
profrssion. 
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The  main opinion has no act of the General Assembly to support i t ,  
and is in the very teeth of the written law (Laws 1925, chap. 5 5 ) .  To 
allow this motion the practice and procedure in criminal cases will be, 
a s  it were, i n  quick-sand. 

I n  Underhill's Crini. Ev.  (3d ed.), part  see. 755, p. 1088, we find the 
general law contrary to the main opinion, as follows: " I ~ L  t he  absence 
of a permissive s f a t u t e ,  a court h a s  no power f o  grant a n e v  f r ia l  in  
case of a fe lony o n  account of n e w l y  discovered ecidence. As rcgards 
misdemeanors, a court possessing general jurisdiction has inherent power 
a t  conlnlon law to grant  a new tr ial  on a motion, if it  shall appear that 
justice will be advanced thereby. S o  far a s  felonies a r e  concernccl, t h e  
r igh t  of t h e  accused to  a npzu tr ia l ,  u p o n  f h e  grounds of n e w l y  discovered 
evidence, i s  who l l y  t h e  creature of s ta tutes ,  zchiclb usua l l y  provide for 
t h e  cases in w h i c h  t h e  r igh t  m a y  be recognized, a n d  t h e  mode in which 
i ts  exercise m a y  be secured. The r i g h t  to  a lzew trial i s  neuer absolute." 
(Italics mine.) I n  a note is the following: "It may be well in this 
place to  call attention to  a rule, which, in the absence of a statute pre- 
scribing when a motion for a new tr ial  must be made, requires that it 
shall be made before t h e  exp i ra t ion  of the  t ~ r n z  a t  wlzich t h e  tr ia l  was  
had .  People  v. Bradner ,  107 N .  Y., 1 ;  13 N. E., 87;  E7.r Par te  Eiolmes, 
21 Sebr. ,  324, 32 K. W., 69; Ppople v. H o v e y ,  20 Hun.  ( N .  Y.), 345." 
(I tal ics mine.) 

AP to equal protectiol~ of the law, thrown into the main opinion, it 
may be said that  our Co~istitution gives the Goyernor sovereign a l ~ d  
plenary power ill dealing with those convicted of crime. I t  makes a 
clistinction between human and material things by giving the Governor 
a sorereign power after con~ictiori, of all offenses, "to grant reprieves, 
commutations and pardons, . . . upon such conditions as he may 
think proper." 

This is a new departure, without precedent, provides for delay and 
fraught with possibilities of untold evil. Orderly go~ernmen t  is the very 
foundation of our civilization. Nob  violence for any crime is abhorrent, 
therefore i t  is incumbent to have speedy trials "and right and justice 
administered without sale, denial or delay." Const. x. C., Art. I, sec. 
25. Applications for new trials 011 newly discorered eridence are  not 
favored by the courts and are  subjected to the closest scrutiny to prevent 
as f a r  as possible fraud and imposition, which defeated parties may he 
tempted to practice. 
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MRS. IDA C. H U N T  v. MEYERS COIIPANT, INCORPORATED. 

(Filed 10 November, 1931.) 

1. Trial I) a--On motion of nonsuit all the evidence is to be taken in 
light most favorable to the  plaintiff. 

Upon defendant's motion as  of nonsuit all the evidence, whether offered 
by the plaintiff or elicited from defendant's witnesses, ..s to be taken in 
the light most favorable to the plaintiff, and he is entitled to every reason- 
able intendment thereon and every reasonable inference therefrom. C. s., 
367. 

2. Negligence A c-Evidencc of negligent condition of s to~e held sutficient 
to  be submitted to the jury. 

Evidence that the plaintiff, a customer in defendant'ri store, stumbled 
over a stool left in the aisle of the store, and that the room was poorly 
lighted so that the plaintiff did not see the stool, is held sufficient under 
the circumstances of this case to be submitted to the jur,? on the question 
of the defendant's negligence. 

3. Appeal and Error J d-Where charge does not appeal' of record it is  
presumed correct. 

Where the charge of the trial court is not set out in the record it is 
presumed that the court correctly charged the law applicable to the facts. 

4. Appeal and Error J r--Exclusion of evidence will not be held for 
reversible error where evidence of same import is admitted. 

The esclusion of testimony on the trial will not be hcsld for reversible 
error when testimony of substantially the snme import has been admitted. 

BROGDEA, J., dissenting. 
STACY, C. J., concurs in dissent. 

APPEAL by defendant from Sink, J., and a jury, at April Special 
Term, 1931, of DAVIDSOX. No error. 

The evidence on the part  of plaintiff was to the effect that  about 1 2  
July,  1929, she weut to defendant's store to buy a raincoat and some 
shoes for her boy. That  she mas directed to the basement department, 
which was poorly lighted and dark, where the shoes were kept. That  
there was an  aisle or passage way between the tables on which were 
shors, and there was a stool between the tables. The  stool could be 
moved around aiid was one that  the clerk sits on to fit shoes, but was 
out of plare and in  the aisle, and in going along the aisle between the 
two tables to look for the shoes, plaintiff testified, in p a r t :  "The next 
step I took, 1 caught my foot in this stool tha t  was directly in niy 
path. I was looking for shoes on the table, a t  the time I fell over the 
stool. . . . The  shoe department is dark, it  is under :he balcony. N o  
electric lights there. . . . Q. I t  mas a movable stool and you were 
just along there and happe~ied to hit the stool? A. Well, the stool- 
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you didn't usually put stools i n  the aisle for people to fall over. Q. I 
didn't ask you that, you just happened to hit the stool; did you step 011 

the stool? A. No, I did not step on it.  Q. You stepped against i t ?  
A. The stool was directly in the aisle and I hooked my foot in it. 
. . . Q. Then it was light enough to see the shoes, the stairway, the 
rlerk, that is right, isn't it  ? A. yes7 and if the stool had been sitting on 
the table I would hare  seen the stool. Q. I f  you had looked for the 
stool you could ha re  seen i t ?  A. We were riot supposed to go aloug 
looking for the stool. Q. You did see it after you stepped on i t ?  A. Yes, 
I saK the gir l  pick up the stool and push it under the table. I mas look- 
ing for that  then." 

I11 describing her injury, plaintiff testified: ('Was in bed three weeks 
and after that  v a s  on crutches for three weeks. Not able to  get out 
of the house, went around inside. I hare  nex7er been strong in  that limb 
since. I n  fact there is scarcely a time when there is not a misery there, 
and just real often I have to sit with that foot elevated to keep the 
blood out of it, and the evidence is still there of the injury. I struck 
the stool and the bone is indented and the flesh has grown to the bone, 
the shin bone, and part  of the flesh is on the  side. Row, wheii I walk 
to the postoffice and back, that place swells and I hare  to lie down to 
get any comfort at all." 

The defendant denied any negligence and set u p  the plea of contribu- 
tory negligence. 

The  issues submitted to the jury arid their answers thereto, were as 
follows : 

"1. Was  the plaintiff injured by the negligence of the defendant, as 
alleged ill the complaint ? Aiiswer : yes. 

2. Did the plaintiff negligently contribute to her own injury as 
alleged in the answer ? Answer : Ko. 

3. T h a t  damages, if anv, is thc plaintiff entitled to recorcr of thc 
defendant ? Answer : $1,000." 

S p ~ u i l l  Le. Olice  for plaintif f .  
R a p e r  d2 R a p e r  for dr f endan t .  

C ~ a ~ ~ i s o s ,  J. The defendaiit a t  the close of plaintiff's evidence, and 
at the c8lose of all the evidence, made motions in the court below for 
judgn~ent as in case of nonsuit. C. S., 567. The  motions were orcr- 
ruled and in this we can see no error. 

I t  is the well settled rule of practice and accepted position in this 
jurisdiction, that, on a inotio~i to nonsuit, the eridence which makes 
for the plaintiff's claim and which tends to support her cause of action, 
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whether offered by the plaintiff or elicited from the d13fendant's wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is entitled to the benefit of erery rea:,onable intend- 
ment upon the evidence, and every reasonable inferencl? to be drawn 
therefrom. 

We think the evidence sufficient to be submitted to ],he jury. The  
charge of the court below is not in the record, the presumption is that  
the court charged the law applicable to the facts. W e  see no prejudicial 
error i n  excluding the evidence of defendant's witness in regard to the 
way in which the shoe department was lighted. This  witness had al- 
ready stated "The room was I consider very well lighted." Defendant 
offered other evidence to the same effect. W e  find 

S o  error. 

BROODEN, J., dissenting: There is no law requiring a merchant to  
keep chairs and stools used by his clerks and customers, a t  any particular 
point or place in the store. h'ecessarily, i n  the due course of business, 
these articles of furniture are designed to be moved from place to place 
to suit the convenience of both clerks and customers. Eence, the fact 
that  the stool was not a t  its accustomed place would constitute no 
cvidence of negligence. A shoe store without chairs or stools for the 
colivenience and comfort of customers and the neeessa1.y use thereof 
for fitting purposes, would be somewhat of a novelty. The  plaintiff, 
however, seeks to avoid the consequence of her own negligence by 
alleging that the store was poorly lighted. She admits, however, that  
there was light enough for her to  see shoes, the stairway, and the clerk. 
Obviously, if there was enough light for her to see and select a shoe, 
there mas enough light for her to see as large an object ;is a stool, and 
I think the ease should have been nonsuited. 

STACY, C. J., concurs in dissent. 

('HARLES F. HOLT,  sr HIS NEXT FRIEND, WILLIAM H.  HOLT, V. THE 
NORFOLK AND WESTERN RAILWAY COMPANY. 

(Filed 10 November, 1931.) 

Negligence B c: Railroads D +R<dlroad is not liable where negligence 
of third person is sole proximate cause of accident at crossing. 

Where the collision between an automobile and a tmin a t  a grade 
crossing is caused solely by the negligence of the driver of the automobile, 
an occupant of the automobile injured in the collision may not recover 
damages against the railroad company. 
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~ I ' L A L  by plaintiff f r o m  Clcrnrnf ,  .T.. at  -1pril Term,  1031, of 
FORS~TH.  Affirmed. 

T h i s  i s  a n  action to recorer damages for  personal injur ies  caused 1 ) ~  
a collision between an automobile i n  ~ 'hich plaintiff was r idiug,  :111tl 
defendant 's t ra in  a t  a g rade  crossing. 

F r o m  judgment dismissing the actiou a s  of  onsu suit, ('. S.. 567. l)lil i i~- 
tiff appealed to  thc  Supreme Court .  

PER C'L XIAM. *I11 the ('7 i d ~ 1 1 ~ e  a t  the t r i a l  of this  action tentletl to 
shov7 t h a t  the  s o h  pros imatc  cause of the collision which resulteil ill 
plaintiff's injuries, was the negligence of the clri\-er of the autoi~iobi l(~.  
Conceding tha t  there was e ~ i d e n c e  tending t o  show negligence 0x1 tllcl 
pnr t  of dcfrlitla~it 's engilieer, as  contended by plaintiff. such negligellc~c~ 
was not the prosirnatc cause of tlle collision betwe11 t h e  a u t o m o b i l ~ ~  
i n  which plaintiff was ridillg and clefmilant's t ra in .  F o r  this reasoll. 
there is  no e r ror  i n  the judgment dismissing the a c t i o ~ l  as of nollsuit. 

Wliere a s  i n  the instant  case tlle cvidence offered b -  t h e  p l a i l ~ t i f f  
sllo~vs t h a t  h i s  i n j u r y  was due to  t h e  negligence of a th i rd  par ty ,  ant1 
not to  t h a t  of tlle defendant, i t  is  proper to  nonsuit tlle action, f o r  ill 
t h a t  el ent  t h e  plaintiff h a s  failed to make out a c a w  againqt tlic dc- 
fend:int. l i r m z a n  7.. R. R., 197 x. ('., 718, 150 S. E., 361. T h e  jutlp- 
ment  is  

Alffirrned. 

JIA'L'TIE HIIOADWAY r. GATE C'ITT L I F E  INSUHASCE CORIPANY. 

(Filed 10 Sovember, 1931.) 

1.  Trial 1) a-Upon motion of nonsuit a l l  the  evidencv is t o  be  ronsidcrcd 
i n  t h e  light most favorable t o  t h e  plainiitf. 

Upon a motion as  of nonsuit all the evidence, whether offered by the 
plaintiff or elicited from defendant's nitnesses, is to be considered in the 
light most favorable to the plaintiff, and he is entitled to  every reason- 
able intendment thereon and every reasonable inference therefrom. ('. S.. 
3 7 .  

2. Torts C +Evidence that release was obtained by f raud  held sufficient. 
Evidence in this case is held sufficient to sustain the allegations of 

fraud in procuring a release in settlement of a claim against an in- 
surance company; courts of equity will not attempt to define the mean- 
ing of the term "fraud." 
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APPEAL by defendant from Oglesby,  J., at September Term, 1931, of 
FORSYTH. 

This was an action brought by plaintiff against defend,int to recover 
on an insurance policy. The defendant set up a release, plaintiff replied 
and alleged that the release was procured by fraud. The action was 
tried before Oscar 0. Efird, judge presiding, at the June 8th Term, 
1931, of the Forsyth County Court, and a jury. 

The issues submitted to the jury and their answers thl.reto, mere as 
follows : 

"1. Did the defendant issue and deliver the policy of life insurance 
as alleged in the complaint? Answer: Yes (by consent:. 

2. Was the paper-writing purporting to be a release obtained by fraud 
or undue influence? Answer: Yes. 

3. What amount, if any, is the plaintiff entitled to recover from tlle 
defendant ? Answer : $220.50." 

The defendant made several exceptions and assignm~~nts of error 
and appealed to the Superior Court. The judgment of the Superior 
Court is as follows: "This cause coming on to be heard on an appeal 
from a judgment rendered in the Forsyth County Court in favor of 
the plaintiff and against the defendant, and being heard before his 
Honor, J. M. Oglesby, judge presiding and holding the September, 
1931, Term Superior Court of Forsyth County, and after examination 
of the record in the case and hearing argument of counsel for plaintiff 
and defendant, the court finds no error in the trial of causes in the 
Forsyth County Court. I t  is therefore considered, ordered and adjudged 
that the judgment rendered in the, Forsyth County Court be and the 
same is hereby in all'respects affirmed." 

The defendant made the same exceptions. and assignments of error 
on appeal to this Court that it made on appeal from the Fc~rsyth County 
Court to the Superior Court, which were overruled. 

William P o r t e r  for plaintif. 
Wallace & Wall for de fendan t .  

PER CURIAM. The defendant at  the close of plaintiff's evidence and 
at  the close of all the evidence, made motions in the court below for 
judgment as in case of nonsuit. C. S., 567. The motions were over- 
ruled and in this we can see no error. 

I t  is the well settled rule of practice and accepted po,dtion in this 
jurisdiction, that, on a motion to nonsuit, the evidence which makes 
for the plaintiff's claim and which tend! to support her cause of actiou, 
whether offered by the plaintiff or elicited from the defendant's wit- 
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nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is  entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom. 

The  sole material question was the evidence sufficient t o  be submitted 
to the jury on the second issue: "Was the paper-writing purporting 
to be a release obtained by fraud or undue influence 2" W e  think so. 

'(Fraud is t h r  overreaching of one person by another, and yet this 
definition is as broad as the term itself. It has been said that  fraud,  
actual or constructive, is so multiform as to  admit of no rules or  
definitions. 'It is indeed, a part  of equity doctrine not to define it,' 
says Lord  Hardwicke ,  'lest the craft of men should find a way of 
committing fraud which might escape such a rule or definition.' Oil Co. 
v. Hunt, 187 N. C., p. 159." Furst I * .  M e r r i f f ,  190 N .  C., a t  p. 404. W e  
see no error i n  the judgment of the court below. 

Affirmed. 

HOIVAHU MARTIN, BY HIS R'EXT FRIEND, D. T. MARTIN, v. REIDSVILLE 
MOTOR COMPANY, I~YCORPORATED. 

(Filed 10 November, 1931.) 

Process D a-Action for abuse of proce&s is properly nonsuited where the 
evidence shows that  the case was orderly and regularly prosecuted. 

Where a criminal action for false pretense has been nonsuited, but the 
evidence shows that it was regularly and orderly prosecuted according 
to the procedure therefor, and there is no evidence to the contrary, it  
will not sustain an action by the defendant therein for malicious abuse 
of process, and a motion as of nonsuit on the evidence in the civil action 
will be sustained on appeal. Stanford u. Grocery Co., 143 N .  C., 419. 
Lockhart v. Bear, 117 N .  C., 298, where a demurrer to the complaint was 
filed, is distinguished. 

APPEAL by plaintiff from Clement ,  J., a t  February Term, 1931, of 
ROCKINGHAM. 

On  24 October, 1927, Howard Martin purchased an  automobile from 
the Reidsville Motor Company, falsely representing that  he was of age. 
Morris  P l a n  Co. v. Palmer ,  185 N .  C., 109, 116 S. E., 261; H i g h t  v. 
Harr i s ,  188 N .  C., 328, 124 S. E., 623. Later, after the automobile had 
been stolen or disposed of, he brought an  action to  rescind the contract 
and t o  recover back the purchase money paid. McCormick v. Crotts ,  
198 N .  C., 664, 153 S. E., 152; Collins v. Norfleet-Baggs, 197 N .  C., 
659, 150 S. E., 177. Thereafter, the said Howard Martin was indicted 
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and tried on a charge of obtaining said autoniobile under false pretense. 
14  R. C. L., 265. The court nonsuited the case on the ground that the 
defendant was a minor. H e  was not under sixteen years of age a t  the 
time of the purchase of the automobile, so as to come within the Juvenile 
Court Act. S.  v. Burnett, 179 S. C., 735, 102 S .  E., 711; S. v. Coble, 
181 K. C., 554, 107 S. E., 132. "He looked to be 21, if not more. H e  
said he was going on 22." 

This action was then instituted for malicious abuse of process, al- 
leged to have arisen out of said criminal prosecution. 

From a judgment of nonsuit, the plaintiff appeals. 

Sharp LP" Sharp, Hunter K.  Penn and Glidewell, Dunlz LP" GIO?/ I~  for 
plaintiff. 

Brown LP" Trotter for de fedan t .  

PER C ~ R I A I I .  Conceding, without deciding, that the criminal action 
against the plaintiff was instituted for retaliatory purposes only, never- 
theless there is no evidence of any act done therein contrary to the 
orderly and regular prosecution of the case. Stanford v .  Grocery Co., 
143 N. C., 419, 5 5  8. E., 815. 

The case of Lockhart v. Bear, 117 TuT. C., 298, 23 S. E., 484, cited and 
relied upon by the plaintiff, was decided upon a demurrer to the com- 
plaint, rather than on a demurrer to the evidencr, and is  quite different 
in the facts alleged. 

Affirmed. 

B. H. LOWDER v. GEORGE SMITH. 

(Filed 18 November, 1931.) 

1. Arbitration and Sward E &Executed agreement to arbitrate dis- 
puted boundary held to estop plaintiff from bringing proceeding 
under C. S., 361. 

In a special proceeding to establish the true dividing Lne between ad- 
joining lands under the provisions of C. S., 361, et seq., the defendant in- 
troduced in evidence an undisputed agreement between the defendant and 
the plaintiff's predecessor in title, under which a surveyor established 
and plainly marked the line in question in the presence of the inter- 
ested parties who had by the terms of the agreement 3bligated them- 
selves to faithfully keep and observe it as its true location, and which 
was thereafter observed by the parties for several years, Held: the 
plaintiff was estopped in the pending proceeding from denying the line 
so established, and further, i t  was not error for the court to order the 
same surveyor and his assistants to run the line by the existing marked 
corners and courses  the^ had theretofore made and established. 



X. C.1 F A L L  T E R M ,  1931. 643 

2. Trial D c-In this cnse held: no issues of fact requiring determina- 
tion of jury were raised by pleadings. 

Where in proceedings to establish the disputed boundaries between ad- 
joining lands, C. S., 361, a binding executed agreement between the 
parties has been established by uncontradicted evidence, no issue of fact 
is raised nhich requires the determination of the jury, C. S., 543, 580, 
and there is no error in the court's holding that the completed agreement 
of arbitration operated as an estoppel as a matter of  la^^. 

3. Appeal and Error J -Only prejudicial error will entitle appellant to  
a new trial. 

A new trial will not be granted on appeal unless there is some prospect 
that the result of the trial would be different, and where the appellant's 
rights are not prejudiced the judgment will be affirmed. 

APPEAL by plaintiff from Stack, J., at  February Term, 1931, of 
STANLY. Affirmed. 

This  is a petition in a special proceeding brought by plaintiff against 
defendant before the clerk of the Superior Court of Stanly County, 
S. C., C. S., 361, et  seq., Code of 1931 (Michie), chap. 9 "Boundaries," 
to establish disputed dividing lines between them. The plaintiff alleges 
that he owns two tracts of land, one 16 acres and being Lot 8 in the 
division of the Lindsay Lowder estate land, and the other 51/1 acres, 
also Lot 8 aforesaid, arid that  defendant is the owner of a certain tract 
of land lying on the south side of the above tracts. That  there is a 
dispute between the plaintiff and the defendant as to the  location of 
that  line of tract No. 1 described as follows: "Thence with said line 
south 2 5  east 1140 feet to the beginning." That  there is a dispute 
between the plaintiff and the defendant as to the location of that  line 
of tract No. 2 described as follows: "Thence with the old south 25 
east 525 feet to the beginning." 

The prayer of the petitioner is "that said disputed lines may be estab- 
lished according to law." 

T h e  defendant in his answer denied the material allegations of the 
complaint, and "further says that  during the life of Lindsay Lowder, the 
former owner of said lands, under whom the plaintiff claims, there was 
a disputed line between the said Lindsay Lowder and this defendant; 
and that  on or about 19 March, 1913, the said Lindsay Lowder and this 
defendant entered into a written contract in regard to  the settlement 
of said disputed line, a copy of which contract is hereto attached and 
marked 'Exhibit A,' aiid asked to be made a part  of this answer. That  
after the signing of said contract the said Charlie Howard (Harward) ,  
surveyor, was given all the papers, deeds and plats belonging to both 
parties, and that  he went upon the ground, and after making a thorough 
study of the papers of both Lindsay Lowder and this defendant, the 
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said Charles Howard (Harward) in accordance with the terms of said 
written agreement, did survey and establish said dividing line or bound- 
ary;  that said line as established by the said Charlie Howard (Harward) 
and fixed according to the terms of said written contract as the proper 
boundary line between the said Lindsay Lowder and this defendant, is 
described as follows: 'Beginning at  a stone, which stone is located 
by beginning at  an ash, one of the old established corners in the Smith 
tract on the west bank of Clorer Fork Creek, and runs thence S. 821h 
E.  2.95 chs.; that from said stone the dividing line runs thence S. 
23 E. 38.31 chs. to the corner of the Pennington Ferry Road.' This 
defendant says that said line at the time was fixed by established 
corners aiid by a marked line leading from one corner to the other; 
that said corners are still up and the line is still plainly and accurately 
marked. This defendant says that he is informed and btdieves that this 
is the line that the plaintiff claims is now in dispute betwwn the plaintiff 
and the defendant. This defendant further says that he is infornied 
and believes that the plaintiff, in the tlivision of his father's land, 
recognized this line as the proper boundary line of hi,3 father's land, 
and that the deeds of the plaintiff and also the deed of the defendant's 
brother, J. Y. Lowder, who owns lot No. 9 in said division, all call for 
and recognize this established boundary line as the correct line between 
the plaintiff and the defkndant. 

The defendant further says that since said line was established ill 
1913 according to the written agreement by all the deedfl and papers of 
the said Lindsay Lowder and this defendant, as the ccrrect boundary 
line between the parties, the plaintiff and those under whom he claims, 
and all other interested parties have recognized said linl? as the correct 
boundary, and this defendant pleads same as an estoppel against the 
plaintiff to now change said line. This defendant fui-ther says that 
there is no meed of a survey or any cost to be added in this matter be- 
tween the plaintiff and the defendant, as the line fixed and established 
according to the terms of said agreement is a plainly marked line with 
the corners established, and is now recognized by Youi~g Lowder, who 
also owns land adjoining said line, as the correct boundary line between 
this defendant and the lands formerly owned by L i n d s ~ y  Lowder and 
now owned by the said Young Lowder and the plaintiff, B. H. Lowder. 
Wherefore, this defendant asks that the said action be dismissed at  the 
cost of the plaintiff." 

The agreement above referred to, in part, is as follows : "The boundary 
or line, in particular, over which this controversy or difference arises 
being the last call in the boundaries of the tract belonging to the said 
Lindsay Lowder and the second from the last call in the boundaries 
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of the tract belonging to the said Geo. F. Smith, the same being the 
dividing. boundary or line between the lands belonging to the said 
Lindsay Lowder and Geo. F. Smith. Witnesseth: That, for the purpose 
of deciding upon a location for this particular boundary or dividing 
line and ending this controversy, it is mutually agreed, by and between 
the said Lindsay Lowder and Geo. F. Smith, that they will employ 
Charlie Howard (Harward) whom they believe to be a competent sur- 
veyor, to survey and establish said dividing line or boundary, from the 
papers, deeds and plats belonging to both parties; that they will assist 
said surveyor in any way they can in arriving at a correct location of 
said dividing line or boundary and when said dividing line or boundary 
is located and established by the said surveyor, we do mutually agrer 
to and w i f h  each other, that said dividing line or boundary as estab- 
lished, located and marked by  said surveyor, be well and faithfully kept, 
observed and recognized by  us as the  correct location of the  dividing 
line or boundary befuleen. the lands, as  above described, belonging to fhe 
said Lindsay Lowdrr and Geo. F .  Smith." 

The judgment of the court below, is as follows: "The above entitled 
case coming on to be heard and being heard at this term and after the 
empanelling of the jury and the reading of the pleadings, it appears 
to the court that in the year 1913 the ancestor of the plaintiff and the 
defendant entered into a written arbitration agreement that Mr. Charlie 
Harward, surveyor, should take the papers and plats and go upon the 
land and surrey the line in dispute, and that he should establish arid 
locate the true dividing line between the parties, and that they agreed 
in said writing to abide by his location of the line, and it further 
appearing to the court that the surveyor, with the chain carriers chosen 
by the parties, went upon the land and that both Mr. Lindsay Lowder, 
ancestor of the plaintiff, and the defendant were present at the survey; 
that marks were put up, the line chopped and that Mr. Lindsay Lowder 
lived for some three years thereafter and brought no suit to set aside 
the award of the arbitrator, and it appearing to the court further from 
an examination of the surveyor and the chain carriers that they can 
locate the line as located by the surveyor in 1913, the court is of the 
opinion that as a matter of law both parties are bound by the location 
and establishment of the line in 1913, and that as a matter of law there 
is nothing for the jury to pass upon-it being admitted that the agree- 
ment was executed-and it appearing from an examination of the 
surveyor that he established and located the line. And the court is of .the 
opinion that the only question is where the line was located in 1913 
and that that is the true dividing line between the parties, therefore, 
it is ordered by the court that Mr. Charlie Harward forthwith go upon 
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the lands again and carry with him the two chain carriem who carried 
the chains in  1913 when the line was located, and run the line again 
exactly where he ran it and located it in 1913, and that he put up at  
each end of the line large rocks or iron stakes, and that if any of the 
marks on trees still remain that he rechop them and that he report to 
the clerk of this court what he did, whether he relocated and established 
the line according to the survey in 1913, and that the clerk of this 
court is directed to certify his report to the register of deeds and the 
register of deeds of Stanly County is ordered and directed to record the 
same. The surveyor is further directed to stick u p  metal stakes along the 
line between the two corners. I t  is further ordered that the plaintiff 
pay the costs of this action except the costs of certifying to the register 
and the recording of same, which said costs shall be divided equally 
between the parties. The judgment heretofore rendered in this cause 
by the clerk of this court is in all respects confirmed." 

The record discloses that Charlie Harward, the surveyor, took with 
him P. C. Litaker and S. H .  Sibley, who were with him as chain carriers 
when the survey was made in 1913. The surveyor and they on 5 
and 6 February, 1931, in accordance with the judgment, reported that 
they again ran "the identical line" they ran in 1913 ; bega.1 at iron stake 
corner, marks the same as in 1913, survey and everything done in exact 
compliance with judgment. 

The plaintiff excepted and assigned error as to the court below's re- 
fusal to submit the issues tendered by him, and "That t ~ e  court erred 
in signing the judgment shown in the record for that the said judgment 
is not based on findings of fact by the jury and for that the plaintiff 
objects to the finding of said facts by the court and insists upon his 
right of trial by a jury. The judgment which is in this record sets 
forth that the court instead of the jury found the facts upon which the 
judgment was based.'' 

H. C. Turner and W .  L. Mann for plaintiff. 
R. L. Smith R. Sons for defendant. 

CLARKSON, J. We do not think that the exceptions and assignments 
of error made by plaintiff can be sustained. We do not think, from the 
facts appearing of record, that plaintiff was entitled to a jury trial. 

Defendant contends that "In March, 1913, Charlie Harward, the 
arbitrator selected by Lindsay Lowder, the ancestor of the plaintiff, and 
by George F. Smith, together with the chain carriers, selected and paid 
by each, went upon the ground in the presence of the parties and took 
all the papers of each of the parties, and determined, surveyed and 
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fixed and marked plainly the dividing line in the presence of all the 
parties, and the same was recognized by Lindsay Lowder and the plairi- 
tiff, who claims under h is  father, Lindsay Lowder, and by this defendant, 
for 16  years." W e  think the record sustains defendant's contentions and 
the principle of estoppel applies to plaintiff. I n  fact, defendant could 
have had tlie petition dismissed, as there, were no l ines in dispute  be- 
tween the parties. The arbitration agreeinent between Lindsay Lowder, 
ancestor of plaintiff arid through whom he claims, and defendant, is 
binding betwc.en the parties and estops the plaintiff as to all matters 
and acts done under this agreement. W r i g h t  1 % .  Fertilizer ( '0. .  193 N. C., 
305; W i m t e a d  c.  F a r m e r ,  193 N .  C., 405. 

C. S., 361, is as follows: "The owner of land7 any of whose boundary 
lines are in dispute, may establish ally of such lines by special pro- 
ceedings in the Superior Court of the county in which the land or 
any part thereof is situated." 

The judgment of the court below set forth the facts fully aiid we 
rliiiik on the whole record, if there was error, it  was not such prejudicial 
or reversible error as xould entitle plaintiff to a new trial. From the 
whole record we tliink plaintiff TI-as estopped to bring this petition as 
under the statute it can oiily be brought wheii the "boundary  lines arc 
in dispute." ,111 the evidence was to the effect that  plaintiff's father 
and predecessor in title to the land, had a settlement of this disputed line 
or lines between himsrlf and defendant. The lilies as settled were recog- 
nized in the division of plaintiff's father's land among tlie heirs-at-lav, 
plaintiff being one of them and i11 the division, Lot S was allotted to him. 
The  line mas not in dispute. TT'ood c. l iughcs ,  195 N. C., 185. This is 
not an  action in which title is i i ivol~ed.  I t  is a laudable statutory 
method to settle differences among neighbors concerning their boundary 
lines w h i c h  are i n  dispute .  W e  can find on the record no denial by plain- 
tiff in the  pleading of the agreement between plaintiff's father and pre- 
decessor in title and defendant, which defendant sets u p  in his answer. 
See ('. S., >%>, 543; A4'imotl r > .  X a s t e r s ,  192 N. C., 731. 111 the judg- 
ment of the court below is the following: " I t  being admitted that  the 
agreement was executed-and it appearing from an examiriation of the 
surveyor that  he established and located the line." 

Plaintiff contends that  in T u c k e r  v. Sat fer thzcai te ,  120 S. C., at  p. 
122-3 (and numerous cases) i t  is held: "What we now say is, that  
section 399 of tlie Code ( C .  S., 580), is mandatory, binding equally 
upon the court and upon counsel; that  it is the duty of the judge, either 
of his o ~ v n  motion or at the suggestion of counsel, to submit such issues 
as a r r  necessary to settle the material controversies arising in  the plead- 
ings, and that  in  the absence of such issues, or admissions of record 
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equivalent thereto, sufficient to reasonably justify, directly or by clear 
implication, the judgment rendered therein, this Court will remand 
the case for a new trial." 

I t  may be noted that the decision says "and that in the absence of 
such issues or admissiow of record equivalent thereto," ~etc. 

"A4d.missions implied under the section (C. S., 543, supm) by failure 
to controvert allegations of the opposite pleading constitute evidence 
against the party making them in all actions and proceedings against 
him, wherein they may be pertinent and competent, j w t  as are ad- 
missions and declarations of a party made adverse to his right on any 
occasion. Their weight depends always upon whether or not they were 
made with deliberation or incautiously, and they are subject to proper 
explanation." N. C. Code, 1931 (Michie), under C. S., 543, p. 216, and 
rases cited. We think there was sufficient evidence, undisputed, to sustain 
the judgment of the court below as to the estoppel. Walker v. Wallcer, 
anfe ,  183. 

Then again, in Booth v. Hairston, 193 N .  C., at  p. 281, v7e find: "Our 
system of appeals is founded on public policy and appellate courts will 
not encourage litigation by granting a new trial which could not benefit 
the litigant and the result changed upon a new trial, and the non- 
granting was not prejudicial to his rights. Batemun v. Lumber Co., 
154 N. C., p. 253; Rierson v. Iron Co., 184 N. C., p. $63; Davis v. 
Storage Co., 186 N.  C., 676. 'They will only interfere therefore, where 
there is a prospect of ultimate benefit.' Cauble v. Express Co., 182 
N. C., p. 451." 

On the facts and circumstances of this case, and for the reasons given, 
the judgment is 

Affirmed. 

LUKE B. SMITH v. DR. J. C. McCLUNG. 

(Mled 18 November, 1931.) 

1. Physicians and Surgeons C &Evidence held insufacient to be sub- 
mitted to the jury in action against dentist for malpractice. 

A dentist is not held as a warrantor in the exercise of kis professional 
duties, and the doctrine of res ipsa loquitur only applies when from the 
result there is more than an inference of improper treatm~lnt, and where 
a dentist extracts a tooth from the mouth of a patient on Sunday at the 
patient's request, and the point of a hypodermic needle used in the opera- 
tion breaks off in the gum of the patient, and the dentist, without inform- 
ing the patient of the fact, leaves the broken point in the gum, and tells 
the patient to return the following day, at  which time he t~?lls patient the 
facts and offers to extract the broken point without pain, and thereafter 
again requests to be allowed to do so, but the patient refuses to allow 
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him or anyone else to attempt to extract it, Held: the doctrine of res ipsa 
loquitur does not apply to the facts of the case, and in the absence of 
evidence of some unskillfulness of the dentist or of improper work, or 
improper or defective instruments to perform it, the case should have k e n  
dismissed on motion as of nonsuit. 

2. Negligence A e--Applicability of the doctrine of ree ipsa loquitur. 
The doctrine of res ipsa loquitur does not apply where more than one 

inference can be drawn from the evidence as to the cause of the injury, 
or where the existence of negligence is not the more reasonable probability 
and the matter is left in mere conjecture, or where the injury results 
from an accident as defined and contemplated in law. 

CIVIL ACTION, before Harwood, Special Judge, a t  February Special 
Term, 1931, of FORSYTH. 

The  plaintiff alleged and offered evidence tending t o  show that  on 
Sunday, 25 November, 1928, he was suffering severe pain from toothache 
and had suffered from said cause all night the preceding night. About 
two o'clock on Sunday he went in search of a dentist and found the 
defendant going to his office. The  office assistant of defendant was not 
in the office, but plaintiff told the defendant that  the tooth was "hurting 
so bad and giving me so much trouble that  I wanted i t  out a t  once." 
Thereupon, the defendant directed the plaintiff to be seated in a dental 
chair and undertook to extract the tooth. The  tooth was a jaw tooth, 
and, according to  the usual custom and practice, the defendant inserted 
novocaine into the gum with what appeared to  be a proper needle. 
I n  some way the point of the novocaine needle, about a quarter of an 
inch long, broke off in the gum. The  defendant, however, proceeded to 
extract the tooth and to  treat an  abscess a t  the root of the  tooth and 
undertook to remove the needle. After working for some time in an  
effort to extract the needle the defendant told the plaintiff to come 
back to his office the following day a t  twelve o'clock. The plaintiff went 
to work Monday morning and came back to defendant's office about 
twelve-thirty. I t  seems that the defendant had taken an  X-ray picture 
of plaintiff's tooth, and when the plaintiff returned to the office on 
Monday the defendant informed him for the first time tha t  the point 
of the needle had been broken off i n  the gum, and that  he had been 
unable to remove it Sunday because he  had no help in  his office, but 
that  if plaintiff would have a seat in the dental chair he would remove 
the needle then and there without pain. The  plaintiff refused to permit 
the defendant to attempt to remove the needle. Thereupon, the plaintiff 
went to see another dentist who treated his mouth. Plaintiff further 
testified when he was in the office of defendant on Monday he told the 
defendant he had planned to take a tr ip on Thanksgiving and asked 
the defendant if in his opinion the t r ip  could be made safely. T h e  
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defendant informed him that there was no reason f o r  delaying the trip. 
On 11 December, the defendant called the plaintiff and again insisted 
that he be permitted to remove the needle, and told him he had arranged 
with a physician who had a fluoroscope to assist in removing the needle. 
Again the plaintiff refused to permit the defendant or anyone else to 
remore the needle. The needle is still in plaintiff's gum and he testified 
he had suffered considerable pain and inconvenience. 

There was further eridence that the defendant informed the plaintiff 
that the reason he had not told him of breaking off the point of the 
needle when the tooth was extracted on Sunday was because the  plaintiff 
was very nervous and suffering pain, and he thought it w : ~  better not to 
disturb him until Monday. There was no evidence of any defect in 
the needle or that the needle used to insert novocaine wa!l not the usual 
and customary instrumentality used by dentists and surg-eons for such 
purposes. Nor was there any evidence of negligence or w m t  of due care 
in treating or extracting the tooth. Dr. Flowers, a dental surgeon, was 
offered as a witness for the plaintiff and testified that he saw the plain- 
tiff on Tuesday following the extraction of the tooth, arid that there was 
some swelliilg in the upper gum of plaintiff's mouth, but that "the 
swelling of the gum mas just that which would be expectcbd of an opera- 
tion of that kind." Said physician further testified t i a t  his record 
showed that on I7 December, he examined the plaintiff and that "the 
cavity where the tooth was pulled mas healing up nicely." 

At the close of plaintiff's evidence there was motion for rionsuit, which 
was denied, and the defendant excepted. 

Issues of negligence and damages were submitted to the jury and an- 
swered in favor of plaintiff. The verdict awarded dama,ges in the sun1 
of $300. 

From judgment upon the verdict the defenclarit appealed. 

Parrish C% Deal for p la in t i f .  
AIIanly, R e n d r ~ n  LP' Womhle for defendant. 

BROGDES, J. Does the principle of res ipsa loquitur apply when the 
point of a novocaine needle breaks off in the gum or jaw of a patient 
when the dentist is using the needle to insert novocaine preparatory to 
extracting a tooth? 

The eridence does not disclose any defect in the needle or that the 
needle was not of the type approved and in general use for the purpose 
of inserting novocaine. There is no evidence that the dentist did not 
possess the degree of skill and learning contemplated and prescribed by 
law; nor was there any evidence that the tooth was otherwise ex- 
tracted in a careless or negligent manner or not accordiug to the usual 
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practice and custom of skillful dentists in performing such operations. 
Hence, if the principle of res ipsa. loquifur does not apply, the case 
should have been nonsuited. 

Dentists, in their particular fields, are subject to the same rules of 
liability as physicians and surgeons. ,IlcCrach.~n, v. Smathers, 122 N .  C., 
799, 29 S. E., 354; Sash  v. Royster, 189 N.  C., 408, 127 S. E., 356. 
Nevertheless, neither dentists nor physicians or surgeons have been 
held to be insurers. This idea was expressed many years ago by Judge 
Tuf t ,  afterwards President of the ITnited States and Chief Justice of 
the Supreme Court of the United States, i n  Ezuing v. Goode, 7 8  Fed., 
442. I n  that  case he wrote: "-1 physician is not a warrantor of cures. 
I f  the maxim, 'rrs ipsa loquitur,' were applicable to a case like this, 
and a fai lure to cure were held to be evidence, however slight, of 
negligence on the part  of the physician or surgeon causing the bad 
result, few would he courageous enough to practice the healing art ,  
for  they would have to assume financial liability for nearly all the 
'ills that  flesh i s  heir to.' " 

The Iowa Court, in Evans v. Roberts, 172 Iowa, 653, discussing the 
liability of a surgeon who cut off a portion of plaintiff's tongue in 
performing an  operation for adenoids, said:  "If a surgeon, undertaking 
to  remove a tumor from a person's scalp, lets his knife slip and cuts 
off his patient's ear, or, if he undertakes to stitch a wound on the 
patient's cheek, and, by an  awkward move, thrusts his needle into 
the patient's eye, or if a dentist, in his haste, leaves a decayed tooth 
in the jaw of his patient and removes one which is perfectly sound 
and serviceable, the charitable presumptions which ordinarily protect 
the practitioner against legal blame where his treatment is unsuccessful, 
a re  not here available. I t  is  a matter of common knowledge and oh- 
servation that such things do not ordinarily attend thc service of one 
possessing ordinary skill and experience in the delicate work of surgery." 

The Virginia Court discussed the question in Henl/y v. Xason, 153 
S. E., 653. The doctrine of res ipsa l o p i f u r  was held inapplicable upon 
the facts as disclosed by the record, eren though the surgeon in per- 
forming a tonsil operation knocked out two of plaintiff's front teeth. 
The same question was considered in Hill v. Jackson, 265 S. W., 
839. I n  this case the Missouri Court held that  the  principle did not 
apply, although the dentist had dislocated the jaw in extracting a tooth. 
These cases do not deny the application of the principle where the 
facts warrant  it, but merely hold that  the facts of the particular cases 
do not justify the application. 

There are two eases directly in  point. The  first i s  Ernen v. Crofw~ll ,  
172 N. E. ,  73. I n  this case a dentist inserted a novocaine needle inta 
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a patient's gum in order to deaden pain and the needle broke. The 
dentist made no effort to remove the needle and did not inform the 
patient of the fact that a portion of the needle had broken off in ad- 
ministering the novocaine. The Supreme Judicial Court of Massachu- 
setts said: "It  is plain that the mere breaking of the needle inserted 
in the plaintiff's jaw was not evidence of negligence. We are of the 
opinion, however, that the jury would have been warranted in finding 
that, if the defendant had exercised that degree of skill and care reason- 
ably to be expected that he possessed, he would have discolered that the 
needle had been broken; and that he should either have removed the 
part remaining in the plaintiff's jaw or have informed her of its 
presence there so that she could have had it removed." 

The other case is  Alonzo v. Rogers, 283 Pac., 709. I n  this case the 
Supreme Court of Washington held that the principle of res ipsa loqui- 
tur applied and carried the case to the jury. 

The general proposition of law, together with the authorities upon 
various aspects of the question, appears in a note in Illinois Law Re- 
view of November, 1931, page 350, and also, in the United States Law 
Review of November, 1930, page 609. 

Irrespective of the theories of application of the principle held by the 
courts in other jurisdictions, this Court has held that the principle does 
not apply: (1) Where more than one inference can be drr~wn from the 
evidence as to the cause of the injury; ( 2 )  where the existence of 
negligent default is not the more reasonable probability, and where 
the proof of the occurrence, without more, leaves the matter resting 
only in conjecture; (3)  where the injury results from accident as 
defined and contemplated by law. Springs v. Doll, 197 N. C., 240, 148 
S. E., 251. 

I n  the case at  bar, the defendant did not manufactume the needle 
which broke. There is nothing tendin6 to indicate there was any defect 
in the needle or that if any defect existed the same could have been dis- 
covered by the most rigid inspection.. There is no evidence that the 
needle was used in a careless or negligent manner or by an unskilled 
or incompetent dentist. Indeed, the dentist discovered the xoken needle 
and undertook to remove it with all facilities available to him at the 
time. H e  requested the plaintiff to return to his office next day and 
assured him that he could remove the needle readily and without pain, 
but the plaintiff refused not only on that occasion but cm subsequent 
occasions to permit either the defendant or any other surgeon, physician 
or dentist to remove the needle. H e  was at  work next day, and so far  
as the record discloses never lost an hour from his accustomed duties. 
Therefore, to hold that the doctrine of res ipsa loquitur llpplies to the 
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facts  of th i s  case, i s  to  a l l  pract ical  purposes, t o  impose t h e  l iabi l i ty  
of insure r  upon  a dentist, physician o r  surgeon, a n d  no court  h a s  
ever gone t h a t  fa r .  Manifestly, the re  m a y  be part icular  states of fact  
which w a r r a n t  t h e  appl icat ion of the  principle i n  determining the  
liability of dentists, physicians and  surgeons, but  t h e  court  is of the  
opinion and  so holds t h a t  t h e  facts  i n  th i s  case do not w a r r a n t  the  
application of the  principle, and  the  motion f o r  nonsuit should have  
been allowed. 

Reversed. 

A. B.  BENTON, ADJIIXISTRATOE OF WOODROW BRAFFORD, V. BOARD OF 
EDUCATION O F  CUMBERLAND COUNTY, GREAT NATIONAL I N -  
SURANCE COMPAXY, J .  L. REAVES, J .  E. REAVES AND W .  T .  REAVES. 

( f i l ed  18 November, 1931.) 

1. States E H r d i n a r i l y  no action sounding in tort can be maintained 
against the State or its political subdivisions or agench.  

No action sounding in tort can be maintained against the State, or, 
ordinarily, against any political subdivision or  agency thereof exercising 
a governmental function in performing duties required of i t  by statute. 

2. Schools and School Districts H &Action cannot be maintained against 
board of education for negligence in transporting pupils. 

A county board of education is a political subdivision or agency of the 
State authorized by statute in specific instances to provide transportation 
of teachers and pupils from the county school fund for their attendance 
a t  the public schools of the county, and an action for damages for negli- 
gent injury by those thus transported may not be maintained against 
such board, there being no permissive statute to that  effect, and where 
so brought a demurrer to the su6ciency of the complaint to state a cause 
of action will be sustained. C. S., 5410, 5428, 6489. 

3. Same-Doctrine of estoppel will not apply to prevent board of educa- 
tion from setting up defense that action in tort will not lie against it. 

The doctrine of estoppel does not apply where a private person brings 
an unauthorized action against a county board of education founded upon 
the alleged negligent act of one under contract with the board to trans- 
port teachers and pupils to and from public schools of the county a s  
authorized by C. S., 5489. 

4. Principal and .Surety B c--One injured by negligence of school bus 
driver may not sue on bond given by him to board of education. 

Where one under contract to transport teachers and pupils to and from 
a public school as  authorized by C. S., 5489, has given bond with sureties 
payable to the board of education conditioned upon the faithful perform- 
ance of the services required under the contract, Held: in an action by the 
administrator of a pupil to recover damages for a negligent injury result- 
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ing in death while the pupil was being thus transported, the plaintiff's in- 
testate was not a party or privy to the contract or a beneficiary thereof, 
and the plaintiff's action against the sureties thereon will not lie. 

6. Pleadings D b--Action of trial court separating actions upon demurrer 
for misjoinder is upheld in this case. 

Where one under contract with the county board of education to drive 
a school bus operated in a district is sued for a negligent injury to a pupil 
being thus transported, and in the same action the sureties on a bond 
given by him to the board for the faithful performance of the contract are 
joined with him as defendants, the sureties are not liable to the plaintiff 
on the bond, and upon a demurrer for misjoinder of parties and causes 
an order of the trial court separating the actions and permitting the 
action against the driver to be proceeded with is proper.. 

APPEAL by plaintiff from Midyette, J., at August Term, 1931, of 
CUMBERLAND. Affirmed. 

This is an action to recover damages for the death of plaintiff's in- 
testate, Woodrow Brafford, who at the date of his death was twelve 
years of age, and attending Long Hill School in Cumbwland County, 
as a pupil in said school. 

I t  is alleged in the complaint that the proximate came of the death 
of plaintiff's intestate was the negligence of the defendmts, Board of 
Education of Cumberland County, and J. L. Reaves, in the operation 
of the automobile or school bus in which plaintiff's intestate was being 
transported from his home to Long Hill  School, at the time he suffered 
the injuries which resulted in his death. This school bus! was provided 
by the defendant, Board of Education of Cumberland County, as author- 
ized by C. s., 5489, and was operated by the defendant, J. L. Reaves, 
under his contract with said board, for the transportation of teachers 
and pupils in the Long Hill School District. At the time plaintiff's 
intestate suffered his fatal injuries, the school bus war, over-crowded 
with pupils, and he was required to stand near a door of the bus. H e  
was pushed against this door which suddenly opened because of a de- 
fective latch. Plaintiff's intestate fell through the open door to the 
ground and thereby suffered the illjuries from which he died. 

The defendant, Great National Insurance Company, had insured the 
defendant, Board of Education of Cumberland County, against loss 
by reason of liability for bodily injuries or death accidentally suffered 
by the operation of the school bus, in which plaintiff's intestate was 
riding at the time he was injured, within the limits set out in its policy. 
This policy was in force at  the date of the death of plaintiff's intestate. 
The premium for said policy was paid by the defendant, Board of 
Education of Cumberland County, out of the school fund of said 
county. I t  is provided in said policy that the insurance provided thereby 
should extend to any person or persons while riding i b  or legally ope;- 
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ating said school bus for the transportation of teachers and pupils in 
the Long Hill  School District in Cumberland County. 

The  defendants, J. E .  Reaves and W. T. Reaves, are sureties on the 
bond given by the defendant, J. L. Reaves, to the defendant, Board of 
Education of C'umberlnnd County, in the sum of $1,000, conditioned for 
the fai thful  performance by the said J. L. Reaves of his  contract with 
the Board of Education of Cumberland County for the operation of 
school buses provided in  part  by said board for the transportation of 
teachers aud pupils in the Long Hi l l  School District. The  defendants, 
J .  L. Rearcs, J. E. Reares and W. T.  Reaves, are now insolvent. 

I t  is further alleged in the complaint that by reason of the matters 
and things set out therein, "and more particularly their knowledge 
at the time of the issuance of said policy and the payment and accept- 
ance of the l)reinium therefor from the public school fund of the county, 
that the Board of Education of Cumberland County is a governmental 
agency or instrunlentality of the State, the defendants thereby waivrd 
immunity from liability, if any existed, on such or similar grounds, 
and they are  and ought to  be in equity and good conscience forever 
estopped from claiming th r  same or setting u p  such or any similar 
defense in this action." 

Each of the defendants, other than the defendant, Great National I n -  
surance Company, demurred to the complaint on the ground, among 
others, that  the facts stated therein a r r  not sufficient to constitute a 
cause of action against said defendant. 

At  the hearing of the action in the Superior Court, on the sereral 
demurrers of the defendants, Board of Education of Cumberland County 
and J. L. Reaves, J. E. Reaves and W. T .  Reaves, and on an appeal 
by the defendant, Great National Insurance Company, from an  order 
of the clerk denying the petition of said defendant for the removal of 
the action to the Federal Court, for trial, judgment was rendered as  
follows : 

"This cause coming on to be heard a t  this term of the court upon 
the demurrers filed by the Board of Education of Cumberland County, 
and by J. I;. Reaves, J. E. Reaves and W. T. Reaves, and also upon 
the appeal by the defendant, Great National Insurance Company, from 
the order of the clerk of the Superior Court of this county, denying the 
petition of that defendant to remove the cause to the United States 
District Court for the Eastern District of North Carolina; and being 
heard, after argument of counsel on both sides; 

I t  is considered, ordered and decreed by the court :  
I. That  the  demurrers filed by the defendant, Board of Education of 

Cumberland County, and the defendants, J. E. Reaves and W. T. Reaves, 
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be and they are hereby sustained, and the action is dismissed as to all 
defendants other than J. L. Reaves. 

2. That the demurrer filed by J. L. Reaves for misjoinder of parties 
defendant be and i t  is hereby sustained, and the action ordered sep- 
arated as to said defendant, J. L. Reaves, with permiesion granted to 
the plaintiff to replead as to said defendant, with time to such defendant 
to answer. 

3. That the order of the clerk of the Superior Couri, of this county 
denying the petition for removal by the defendant, Great National In -  
surance Company, be and the same is hereby affirmed, and said petition 
for removal be and it is hereby denied." 

From the foregoing judgment, the plaintiff appealed to the Supreme 
Court. 

Dye & Clark for plaintiff. 
Rose & Lyon for defendants. 

CONNOR, J. There was no error in the judgment in ;his action. No 
cause of action is stated in the complaint against the defendant, Board 
of Education of Cumberland County, or against the defendants, J. E. 
Reaves and W. T. Reaves. 

I n  Scales v.  Winston-Salem, 189 N. C., 469, 127 S. E. 543, i t  is said: 
"Negligence cannot be imputed to  the  sovereign, and for this reason, in 
the absence of statute, no private action for tort can be maintained 
against the State. I t  follows that such action will nclt lie against a 
municipal corporation for damages resulting from the exercise of gov- 
ernmental functions as an agency of the sovereign power." The Board 
of Education of Cumberland County is not a municipal corporation. I t  
is, however, a governmental agency, created by statute, for the purpose 
of performing governmental functions. No action can therefore be main- 
tained against said board to recover damages for a bort, alleged to 
have been committed by said board in the performance of its statutory 
duties. 

The Constitution of this State provides that the General Assembly 
shall provide by taxation and otherwise for a general artd uniform sys- 
tem of public schools wherein tuition shall be free of charge to  all 
children of the State between the ages of six and twenty-one years; that 
each county shall be divided into a convenient number of districts in 
which one or more public schools shall be maintained at least six months 
in eyery year; and that the General Assembly may by statute require 
that each child of sufficient mental and physical ability shall attend 
a public school during the period between the ages of six and eighteen 
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years, for a term of not less than sixteen months, unless educated by 
other means. 

The county boards of education in this State are created by statute, 
C. S., 5410, and are required to provide an adequate school system for 
the benefit of all children of their respective counties, as directed by 
law, C. S., 5428. Where a county board of education, as authorized by 
statute, C. S., 5483, has consolidated two or more school districts into 
one, the said board is authorized and empowered to make provision for 
the transportation of pupils in the consolidated district who reside too 
far from the schoolhouse to attend without transportation. C. S., 5489. 
I n  performing this statutory duty, the county board of education is ex- 
ercising a governmental function, and is acting as an agency of the 
State. No action can therefore be maintained against a county board of 
education to recover damages for a tort alleged to have been committed 
by the board in the traniportation of pupils to and from the school 
which they are required to attend or which they do attend. The principle 
of estoppel cannot be invoked against a county board of education, in 
order to hold the board liable in  an action, which, in the absence of a 
statute, cannot be maintained against it. Both well settled principles of 
law and a sound public policy forbid this. 

The bond on which the defendants, J. E. Reaves and W. T. Reaves, 
are sureties for the defendant, J. L. Reaves, is payable to the defendant, 
Board of Education of Cumberland County. These sureties are not 
liable to the plaintiff under the terms of the bond or on the principle 
upon which Gorrell v.  Water  Supply  Co., 124 N.  C., 328, 32 S. E., 780, 
mas decided. Plaintiff's intestate mas not a party or priry to said bond, 
nor was he a beneficiary of the bond. Plaintiff therefore cannot recover 
in this action of these defendants. There was no error in the judgment 
sustaining their demurrer. - 

The action was properly dismissed as to the defendant, Board of Edu- 
cation of Cumberland County, and as to the defendants, J. E. Reaves 
and W. T.  Reaves. The order directing the separation of the action 
against the defendant, J. L. Reaves, from the action against the defend- 
ant, Great National Insurance Company, is supported by the decision 
of this Court in Clark v. Bonsal, 157 N .  C., 270, 72 S. E., 954. 

Whether the defendant, Great Sational Insurance Company, upon 
the facts alleged in the complaint, is liable to the plaintiff, or may be 
held liable to the defendant, J. L. Reaves, under the terms of its policy, 
is not presented or decided on this appeal. We find no error in the 
judgment. I t  is 

,4ftirmed. 
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W. S. HODGIN AKD WIFE, CORNELIA HODGIN, V. TOWN O F  LIBERTY. 

(Filed 18 November, 1931.) 

1. Trespass t o  Try Title A f - a b j e c t i o n  t o  admission of (deed where t h e  
probate  is not  defective is properly overruled. 

Where, for the purpose of establishing title, the plaintiff offers a deed 
in evidence, a n  objection to its admission on the ground that  i t  did not 
convey title is properly overruled where the probate is not defective, 
the relevancy and legal effect of the deed being reserved until a subsequent 
stage of the trial. 

2. Adverse Possession C b--Deed held properly admit ted in evidence t o  
show extent of boundaries claimed by plaintiff. 

Where the plaintiff attempts to  establish title to lands by adverse 
possession in a n  action in which the State is not a party, a deed, insua-  
cient to convey title or to constitute color of title, is competent evidence 
to show, by the description in the deed, the metes and bounds up to which 
the plaintiff claims title by adverse possession for a p z i o d  of twenty 
years. C. S., 430, 426, and evidence that  the plaintiff had received the 
deed and paid the agreed purchase price is competent to show that the 
possession was adverse to all others and was in the cha-acter of owner. 

8. Municipal Corporations E f-Held: charge limited recovery t o  damage 
t o  land owned by plaintiff a n d  was f ree  from error. 

Where, in a n  action to recover damages to lands caused by the defend- 
ant's sewerage system, the trial court instructs the juq-  that it  should 
restrict its award to the acreage owned by the plaintiff, an exception to 
the introduction in evidence of testimony of the value of caontiguous lands 
will not be held for reversible error when such evidence relates to the 
value of the lands in controversy, nor will the instructicln be held erro- 
neous as  implying that  a recovery could !x had for damages to such con- 
tiguous lands although the jury might have considered the testimony 
in arriving a t  the value of the land owned by the plaintilP. 

4. Same--Charge of court  relating to plaintiff's r igh t  tc recover dam- 
ages t o  lands resulting from sewerage system held comsct. 

Where in an action to recover damages resulting to lands from the de- 
fendant's sewerage system the trial court correctly defines a nuisance a s  
anything which works hurt,  inconvenience, or harm, or which essentially 
interferes with the enjoyment of life or property, and correctly applies 
the principles of law to the evidence in the case, the charge is correct 
and the defendant's exception thereto will not be sustained. 

5. S a m e - C h a r g e  relating t o  recovery of permanent damages resulting to 
plaintiff's land from defendant 's sewerage system held correct. 

Where, in an action to recover damages to land resulting from the 
defendant's sewerage system, the charge, containing a concise statement 
of the rule for assessing permanent damages, will not be held for reversi- 
ble error because stating the rule in  general terms, i t  beirg incumbent on 
the defendant to request special instructions if a more specific explanation 
was desired. 
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APPEAL by defendant from Frizzelle, J., at Second May Term, 1931. 
of ~ L A J L ~ X C E .  No error. 

The plaintiffs brought suit to recover damages for injury to their 
property alleged to have been caused by sewage emptied by the defendant 
into Rocky River. Upon the pleadings filed the jury returned the fol- 
lowing verdict : 

1. Are the plaintiffs the owners of the land described in the com- 
plaint ? Answer : Yes. 

2. Have the plaintiffs been damaged by the installation and main- 
tenance of the sewerage system by the defendant, as alleged in the 
complaint ? Answer : Yes. 

3. What permanent damages are the plaintiffs entitled to recover of 
the defendant on account of the installation and maintenance of said 
sewerage system? Answer : $1,350. 

Judgment for plaintiffs; appeal by defendant upon error assigned. 

J .  A. Xpence and J .  Dolph Long for appellant. 
J .  Elmer Long and Louis C. Allen for appellee. 

ADAMS, J. For the purpose of establishing their title the plaintiffs 
offered in evidence a written instrument purporting to be a deed executed 
on 22 October, 1904, by D. J. Staley and his wife. The writing contains 
the recital of a conveyance to "said Hodgins" (not previously named) 
and his heirs of a one-half interest in 6$e acres described by metes and 
bounds. The defendant objected to the introduction of the paper and 
entered aq exception to its admission. The exception must be overruled 
on the principle that such an objection will not be sustained as a rule 
unless the probate is defective. Wilhelm v. Burleyson, 106 K.  C., 381. 
To the introduction of a deed in evidence no objection lies except to the 
regularity of the probate and registration, the court having the power 
to reserve the question of relevancy and legal effect until a subsequent 
stage of the trial. Everett v. Sewton,  118 N. C., 919. The probate is 
in due form but the legal effect of the paper is subject to challenge. 

The appellant says that the instrument is void and that it conveys no 
title. I f  this position be conceded is there any view in which the pur- 
ported deed may be considered? 

Title to real property may be established by adverse possession with 
or without color of title. Let us grant the appellant's contention that 
the paper is not color of title. I n  all actions involving title to real prop- 
erty title is conclusively presumed to be out of the State unless the State 
is a party to the action. C. S., 426. Title, when it is out of the State, 
may ripen against all persons not under disability by adverse possession 
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under known and visible lines and boundaries for twenty years. C. S., 
430; Mobley v. Grifin, 104 N. C., 112; Campbell v. Everhart, 139 
N.  C., 502; Stewart v. Stephenson, 172 N .  C., 81. 

With respect to the issues the court instructed the jury that the 
plaintiffs were restricted to the area described in the insti.uments under 
which they claim title; and it was competent to show by the description 
in these instruments the metes and bounds up to which the plaintiffs 
claimed adverse possession. Moblsy v. Grifin,  supra; Bwfield v. Hill ,  
163 N .  C., 262. 

Evidcnce tending to show that W. S. Hodgin had received the con- 
tested deed and had paid the agreed price was competent. I n  fact on 
cross-examination in response to a question asked by the defendant he 
said that he bought and paid for "what my deeds call f x . "  H e  testi- 
fied, in addition, that the plaintiffs had been in possession of the land 
up to the described boundaries for about thirty years. His  testimony, 
as we understand it, shows that continuous and adverse possession was 
exercised in the character of owner, in opposition to the right or claim 
of any other person. Lof t in  v. Cobb, 46 N .  C., 406. 

We do not interpret the instruction to which the fiftieth assignment of 
error relates as implying that title to land outside the boundaries in 
the purported deeds was in controversy or that damages could be awarded 
for the several tracts aggregating forty acres. There was testimony on 
each side as to the value of this land but the court restricsted the award 
of damages to the acreage described in the deeds. Consideration of the 
value of the entire forty acres may have aided the jury in determining 
the damages to which the plaintiffs were entitled for injury to the re- 
stricted area. At any rate we are of opinion that the instruction was 
in no way prejudicial to the defendant. 

We have examined assignments 18-42 and deem it unnecessary to 
discuss them seriatim. While some of the testimony ma:7 be remote it 
all relates to the question of the market value of the property in con- 
troversy and as the court specifically instructed the jury 1 hat the plain- 
tiffs were restricted to the area described in their deeds and that this 
instruction should be construed by the jury in passing upon the third 
issue, we find no sufficient cause in these assignments for granting a new 
trial. The same principle applies to assignments 9, 25-$1. 

Assignments 51, 52, and 53 are based on the contention that the jury 
was instructed in substance that if the defendant had polluted or con- 
taminated the water of Rocky River by discharging sewage in it the 
action was such an interference with life and property as constituted 
a nuisance. This, we think, is not the substance of the incitruction. The 
judge defined a nuisance as anything which works hurt, inconvenience, 
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o r  harm,  o r  which essentially interferes  with the  enjoyment of l i fe  o r  
property, almost literally following t h e  definition approved i n  Cook v.  
Xebane, 191  N. C., 1. T h e  instruct ion immediately following mas a 
pract ical  application of t h e  definition t o  t h e  testimony of t h e  witnesses, 
and  is  f ree  f r o m  e r r o r ;  a n d  t h e  instruction i n  reference to  permanent  
damages substantially conforms t o  t h e  previous decisions of this  Court ,  
Xoser 2'. Burlington, 162 N .  C., 141;  Cook v.  Xehanp, supra; Wagner 
2'. Conover, 200 N.  C., 82. 

T h e  charge i n  the  present case is  not subject to the objectionable 
clause i n  Moser v. Burlington, supra. I t  contains a concise statement 
of t h e  rule  f o r  t h e  assessment of permanent  damages. W e  cannot say 
t h a t  it  was  reversible e r ror  f o r  the  court  to  have  instructed the  j u r y  i n  
general terms on the  issue of permanent  damages. S i m m o w  TI. Daven- 
polst, 140 N. C., 407. I f  a specific explanation of a n y  essential fea ture  
of t h e  rule  was desired the  appellant to  th i s  end should have  tendered 
a p rayer  f o r  special instruction. 

T h e  fami l ia r  principles which a r e  controlling i n  this  case have been 
ful ly  discussed i n  recent opinions and  we see no adequate reason f o r  re- 
~ i e w i n g  the  decisions o r  restat ing the  principles. W e  find 

N o  error .  

STATE O F  NORTH CAROLINA ON THE RELATION OF T. B. HARRIS v. 
W. W. WATSON. 

(Filed 18 November, 1931.) 

1. Public Officers A b--County commissioner is a public offlcer under  
the State. 

The provisions of our Constitution, Art. XIV, sec. 7, that "no person 
who shall hold an officeor place of trust . . . under this State . . . 
shall hold or exercise any other office or place of trust or profit under 
the authority of this State" applies to the position of county commis- 
sioner, a county commissioner being a public officer of the State within 
the meaning of the section. + 

2. Sam-A notary public is a public officer under  t h e  State. 
A notary public exercises a judicial or quasi-judicial function under the 

government of this State, C. S., 3175, and holds a public office within the 
contemplation of Art. XIV, see. 7, of our Constitution although there is no 
supervisory power given him and he may not be compelled to act in any 
given case, and to some extent holds his office a t  the will of the Governor. 
S. v. Knight, 169 N. C., 335, cited and applied. The instance of a spwial 
commissioner appointed for a special purpose is  distinguished. 
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3. Public Ofticers B c-Where public officer accepts another State oftice 
he makes his election and the Arst offloe is eo  instanti vacated. 

Where one holding an office as county commissioner accepts a commis- 
sion from the Governor as a notary public he may not hold both offices, 
Art. XIV, sec. 7, and his right of election is exercised b:? his acceptance 
of the second office, and his position as county commissioner is eo instanti 
vacated, and where he continues to exercise the duties of county commis- 
sioner he may be removed therefrom in an action in ,:he nature of a 
quo warranto. 

BROGDEN, J., dissenting. 
STACY, C. J., concurs in the dissent. 

APPEAL by relator from Grady, J., at Chambers, on 30 April, 1931. 
Reversed. 

This is an action in the nature of a quo warranto brought by the 
Attorney-General of the State of North Carolina on the complaint of 
the relator, a citizen of this State, and a resident and taxpayer of Hyde 
County, to oust the defendant from the office of county c~mmissioner of 
Hyde County, on the ground that defendant now unlawfully and wrong- 
fully holds and exercises said office. C. s., 870(1). 

?'he facts alleged in the complaint are as follows: 
1. At the election held in November, 1930, the defendant, W. W. 

Watson, was duly elected as a county commissioner of Hyde County for 
a term of two years; pursuant to said election, on the first Monday in 
December, 1930, the defendant was duly inducted intc said office of 
county commissioner of Hyde County, and since said date has held and 
exercised said office, and continues so to do. 

2. On 24 March, 1931, while he was holding and exercising the office 
of county commissioner of Hyde County, pursuant to his dection thereto 
in November, 1930, the Governor of North Carolina appointed the de- 
fendant, W. W. Watson, a notary public in and for this State, and duly 
issued to said defendant a commission as notary public; on 3 April, 
1931, the defendant accepted said appointment and duly qualified as a 
notary public, as provided by statute. 

3. Since his acceptance of his appointment by the Governor of North 
Carolina as a notary public, and his qualification for the performance 
of his duties as such, the defendant has been requested by citizens of 
this State, who are residents and taxpayers of Hyde County, to vacate 
the office of county commissioner of said county; the defendant has 
declined and refused to vacate the office. H e  continues to hold and exer- 
cise the office of county commissioner of Hyde County, and to hold 
himself out as qualified to act as a notary public in this State, notwith- 
standing the provisions of section 7 of Article XIV of the Constitution 
of North Carolina. 
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4. Section 7 of Article YIV of the  Constitution of North Carolina 
is  as follows : 

"No person who shall hold an  office or place of trust or profit under 
the Cnited States, or any department thereof, or under this State, or  
uric1.er any other State, or government, shall hold or exercise any other 
office or place of trust or profit under the authority of this State, or be 
eligible to a seat ill either house of the General Assembly; Prouidrd, 
that ~ io th ing contained herein shall extend to officers i n  the militia, 
justices of the peace, commissioners of public charities, or commissio~~ers 
fbr special purposes." 

The  action was heard or1 a demurrer filed by the defendant, on the 
ground that  the facts stated in  the complaint a re  not sufficient to con- 
stitute a cause of action on which the relator is entitled to the relief 
prayed for. The  demurrer was sustained, and the action dismissed. 

From judgment dismissing the action, the relator appealed to the 
Supreme Court. 

0. L. l/t'illiams for. relator. 
T .  8. Long and X a c l e a n  h Rodmnn for defendant. 

COXXOR, J. TIle question of law presented by this appeal is whether 
a person who l a~ i fu l ly  holds and exercises the office of county commis- 
sioner of one of the  counties of this State, and who while holding and 
exercising said office, accepts an  appointment as a notary public by the 
Governor of North Carolina, made under C. S., 3172, thereby forfeits 
and vacates the office of county commissioner, by reason of the pro- 
r i s io i~s  of section 7 of Article XIV of the Constitution of North Caro- 
lina. The  answer to this question involres the nature of the position 
of notary public, under the laws of this State. 

Referring to the provisions of section 7 of Article S I V  of the Con- 
stitution of this State, Faircloth, C. J., in Barnhill v. Thompson, 122 
1. C., 493, 29 S. E., 720, says: "This provision is plain and leaves no 
room for construction whenever the two places under consideration are 
found to be public offices." Smith ,  C. J., in Doyle v. Raleigh, 89 N .  C., 
134, says that  the manifest intent of the provision is to "prevent double 
office-holding-that offices and places of public trust should riot accumu- 
late in a single person and the super-added words of 'places of trust or 
profit7 were put  there to avoid evasions in giving too technical a mean- 
ing to  the preceding word.77 T h e  prohibition is  expressed in  language 
which is  clear and unambiguous, and must be enforced, notwithstanding 
the character or  relative importance of the two offices. I n  view of the 
language of the Constitution, the question as to whether the two offices, 
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which one person undertakes to hold and exercise at  the same time are 
or are not compatible, is immaterial. 

The question as to whether the place of county commissioner of a 
county of this State is an office held under this State, within the mean- 
ing of section 7 of Article X I V  of the Constitution, is not open to de- 
bate. I t  was so held in Barnhill v. Thompson, supra. I n  that case, 
Faircloth, C. J., says: ('An office is defined by good auth'xity as involv- 
ing a delegation to the individual of some of the sovereign functions of 
government to be exercised by him for the benefit of the public, by which 
it is distinguished from employment or contract." Under this definition, 
which is supported by authoritative judicial decisions, in this and other 
jurisdictions, and is in accord with definitions of approved text-writers, 
the position of county commissioner of a county of this $ltate, is clearly 
an office held under this State, within the meaning of section 7 of Article 
XIV of the Constitution. Section 1 of Article V I I  of the Constitution 
provides that in each county of the State there shall be elected biennially 
by the qualified voters thereof the following officers: a trelsurer, register 
of deeds, surveyor and five commissioners. The powers to be exercised 
by the county commissioners of a county are prwcriked by statute. 
C. S., 1297. These powers clearly require the exercise of governmental 
functions. I n  the instant case, it is conceded that at the date of his 
appointment and qualification as a notary public, the defendant, W. W. 
Watson, was lawfully holding and exercising an office under this State, 
within the meaning of section 7 of Article X I V  of the Constitution, 
to wit, county commissioner of Hyde County. 

I s  the position of notary public; to which the defendant was appointed 
by the Governor of North Carolina, and for which he has qualified as 
provided by statute, an office held under tliis State, within the meaning 
of section 7 of Article X I V  of the Constitution? I f  it is such office, 
then, without regard to its relative importance, and without regard 
to whether or not the powers conferred by statute upon one who holds 
and exercises the position, are compatible with the powers of a county 
commissioner, the defendant, by his acceptance of the appointment thereto 
by the Governor, and his qualification therefor as provided by statute, 
elected to vacate his office of county commissioner of Hyd.e County, and 
now unlawfully holds and exercises said office. 0therw.ise he has not 
made, and was not required to make an election. I n  Barnkill v. Thomp- 
son, supra, it was held that the acceptance of a second. office by one 
already holding another office under this State operates ipso facto to 
vacate the first office. I n  the opinion in that case, i t  is said: "The right 
of election must be admitted in all such cases. I f  the acceptance in this 
case, and entry did not vacate the first, what did it do? 1 t  is difficult 
to  understand how the defendant could accept the second and hold the 
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first in the same breath, and thereby do what is expressly forbidden 
by the Constitution. Reason as well as public policy forbids it." I n  
Xidgett v. Gray, 159 N. C., 443, 74 S. E., 1050, it is said: "It is well 
settled that the acceptance of and qualification for one office vacates 
eo instanti one office already filled by the same incumbent." This prin- 
ciple is referred to with approval in 8. v. Wood, 175 N. C., 809, 95 
S. E., 1050. I t  is well settled as the law in this State. 

I n  S. v. Knight, 169 N .  C., 335, 85 S. E., 418, one of the questions of 
law discussed and decided by this Court was whether the position of 
notary public, under the law in this State, is a public office. This ques- 
tion was directly presented in that case. I t  was held that the position 
is a public office, within the meaning of section 7 of Article V I  of the 
Constitution of North Carolina. I n  that case, the question chiefly in- 
volved, and which was determinative of the appeal, was whether a 
woman was eligible, under the law then in force in this State, for ap- 
pointment as a notary public. I t  was held that as a woman was not a 
voter under section 1 of Article V I  of the Constitution of North Caro- 
lina, she was not eligible for election or app~intment  to an office. Sec- 
tion 7 of Article VI,  Constitution of North Carolina. The Court was 
of opinion, and so held, that the position of notary public is a public 
office within the meaning of section 7 of Article V I  of the Constitution, 
and for that reason a woman was not eligible for appointment as notary 
public, notwithstanding an act of the General Xssembly of this State 
(chap. 12, Pub. Laws 1915)) expressly authorizing the Governor to 
appoint women as well as men as notaries public, and declaring that the 
position of notary public should be deemed a place of trust and profit 
and not an office. The act of the General Assembly was held to be void, 
on the ground that the General Xssembly was without power to declare 
that a position which by reason of the powers which were conferred 
on one holding the position was a public office, was not such office, but 
only a place of trust and profit. 

The decision in S. v. Knight, supra, that the position of a notary 
public, under the laws of this State in force at  the date of the decision, 
is a public office within the meaning of section 7 of Article V I  of 
the Constitution, was made after an exhaustive examination of the 
authorities in this and other jurisdictions, and after a full and careful 
consideration of the principles of law applicable to a decision of the 
question. Allen, J., writing the opinion for the Court, says: "In Mechem 
on Public Officers, section 1, it is said that an office is a public position 
to which a portion of the sovereignty of the country, either legislative, 
executive or judicial, attaches for the time being, and which is exercised 
for the benefit of the public; this definition was adopted and approved 
in a unanimous opinion of this Court in 8. ex rel. Wooten v. Smith, 
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145 N. C., 476, 59 S. E., 649, and again at this term in Groves v. Barden, 
169 N. C., 8, 84 S. E., 1042, and in the latter case it was also said that 
the performance of an executive, legislative or judicial act is the test of a 
public office." This test was applied to the position of a notary public. 
I t  was said that one of the duties which a notary public may perform 
is taking the probate of deeds, and that this is a judicial act. The powers 
which are conferred upon notaries public in this State are judicial in 
their nature. C. S., 3175. 

I t  is true as pointed out in the brief filed in this Court by the learned 
counsel for the defendant that Clark, C. J., and Brown, J., dissented in 
S. 21. Knight. Justice Brown, however, concedes that the weight of 
authority supports the decision of the Court in that case. H e  cites no 
authority to the contrary, nor does he discuss the principles relied on by 
the Court as sustaining its decision. H e  rests his disseni solely on his 
opinion that the defendant in  that case, although a woman, was quali- 
fied to perform the duties of a notary public. Manifestly, this was not 
involved in the case, and would doubtless have been coiceded by the 
three members of the Court, whose opinions upon the questions of law 
involved resulted in the decision. A careful reading of the dissenting 
opinion of Clark, C. ,J., may well leave the reader under ihe impression 
that the learned and prophetic Chief Justice was more concerned with 
what he thought the law as applied to the facts in that case ought to be 
than with what it had been declared to be in this and other jurisdictions. 
One may well sympathize with this view, without being able to reach the 
conclusion on which the Chief Justice in part rests his dissent. 

I t  is needless, we think, to reexamine the authorities or to discuss 
again the principles of law on which this Court relied in its decision in 
S. v. Knight, that the position of a notary public, under the law of this 
State, is a public office. I f  the position is a public office within the 
meaning of section 7 of Article V I  of the Constitution of North Caro- 
lina as was held in that case, it seems to follow that it is a public office 
within the meaning of section 7 of Article XIV.  The test by which to 
determine whether a position created by statute is a public office, adopted 
and approved in  S. v. Knight, was applied by this Court in S. v. Scott, 
182 N. C., 865, 109 S. E., 789. Applying this test, this Clourt has held 
that the position of notary public, created by statute in this State is a 
public office, and this holding must be regarded as authclritative. The 
powers conferred by statute upon a notary public are judicial, or at least 
quasi-judicial, in their nature. Upon this principle it was held in Long 
v. Crews, 113 N. C., 256, 18 S. E., 499, that where a notary public was 
interested in a deed of trust as a preferred creditor therein, he was dis- 
qualified to take the acknowledgment and his attempted action was a 
nullity. I n  that case it was said by Clark, J., "In this State it is settled 
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law that an acknowledgment of a deed by the husband, and privy exanii- 
nation of the wife taken before a justice of the peace, conimissioner or 
notary, is a judicial, or at least a quasi-judicial act." 

I t  has been suggested that since the enactment of chapter 117, Public 
Laws 1927, authorizing the Governor in his discretion to revoke a com- 
mission issued by him or by his predecessor to a notary public, a notary 
public in this State holds his office at the will of the Governor, and not 
for a fixed term, and that by reason of this statute the decision in S. v. 
Rnight is no longer controlling. This suggestion is, we think, not well 
founded, but even if the statute has the effect suggested, it does not 
affect the question iiivolved in this case. The test as to whether a 
position created by statute is an office is not the term of one holding 
the position, but the power conferred upon him while he is lawfully 
holding the position. Upon this principle, it is immaterial that a notary 
public cannot be required to exercise any of the powers conferred on him 
by statute. When he does exercise any of these powers, he acts judi- 
cially, and therefore cannot ordinarily be held for darnages resulting 
from his acts. Yates v. Ley, 121 Va., 265, 92 S. E., 8 3 7 ;  H e n d ~ r s o n  v. 
Smith, 26 W. Va., 829, 53 d m .  Rep., 139. 

Counsel for defendant in their brief filed in this Court, concede that 
the authorities are apparently against the contention that the position 
of a notary public is not a public office. They suggest that it may be 
held that the position is that of a commissioner for a special purpose, 
within the meaning of the proviso in section 7 of Article S I V  of the 
Constitution. We do not think this suggestion is well founded. A com- 
missioner for a special purpose exercises 110 gorernmental power, and is 
therefore not a public officer. 

The learned judge of the Superior Court by whom this case was tried 
was not inadvertent to the decisions of this Court with which his de- 
cision is in conflict. I n  his judgment, he expresses his disapproval of 
these decisions, and suggests that this Court, as now constituted, may 
overrule these decisions. We are not inadvertent to the practical situa- 
tion which the judge of the Superior Court had in mind when he rnade 
the suggestion, but are of the opinion that these decisions are well sup- 
ported by the authorities, and are in accord with well settled principles 
of law. The practical situation which gave rise to the suggestion would 
not justify this Court, as now constituted, in overruling decisions made 
by our predecessors which have been justly regarded as the law of this 
State. I t  cannot be said too often that it is the function of a court to 
declare what the law is, and not what its members as individuals think 
it ought to be. 
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There is error in the judgment dismissing the action. The judgment 
must therefore be 

Reversed. 

BROGDEP;, J., dissenting: I s  a notary public a judicid officer of the 
State? 311 the courts are in accord upon the proposition that an officer 
is one who exercises in some degree the sovereignty of the State. Under 
our system of government this sovereignty is allocated to three units, 
to wit: legislative, executive, and judicial. No court has ever suggested 
that a notary public exercisw any legislative or executive functions. 
Consequently, any power he may exercise must fall within the judicial 
classification. The main question propounded may be conveniently con- 
sidered under two aspects: First, is a notary public :i State officer? 
Second, if so, is he a judicial officer of the State? A notary public is 
not mentioned in the Constitution, and, therefore, if he be an officer at 
all, his official character and quality must rest either upon the common 
law or upon a statute. I t  is familiar learning that the common law, like 
the air, pervadesr the whole structure except when it has been displaced 
by a statute. I n  this State the entire subject rests u p m  statute, and 
hence the common-law concept disappears from the dirrcussion. Prior 
to 1927 a notary had a fixed term of office, but chapter 117 Public 
Laws of 1927 made a radical change in the status of a notary public. 
I n  substance, that chapter provided that a notary public: hold office for 
two years from and after the date of appointment. This was the same 
provision appearing in prior statutes. The statute of 1927 provided 
that "any commission so issued by the governor . . . shall be re- 
vocable by him in his discretion upon complaint being made against such 
notary public and when he shall be satisfied that the interest of the 
public will be best served by the revocation of the said commission." 
That is to say that, if complaint be made to the governor, he can 
remove a notary without cause, without a hearing, and without notice. 
This radical change of the statute may well be interpreted to mean that 
a notary now has no fixed term, and in a sense, and by andogy, is merely 
a tenant at the will of the governor. But conceding that, he has a fixed 
term, the very fact that he is removable without notice, without a hear- 
ing, and in the discretion of the appointive authority, takes him out 
of the status of any other officer known to our law. C. S., 3204, provides 
in substance that every officer "shall be held, deemed, and taken, . . . 
to be rightfully in such office until, by judicial sentence, upon a proper 
proceeding, he shall be ousted therefrom, or his admission thereto be, in 
due course of law, declared void." Prior to 1927 a notary was removable 
by quo warranto, which was the exclusive remedy recognized by law for 
removing public officers of the State. This remedy was pursued in S. v. 
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Knight, 169 N .  C., 333, 85 S .  E., 418. Furthermore, this Court has held 
that  an  office or place of trust within the  meaning of Article X I V ,  sec- 
tion 7, of the Constitution was such as to be determined by quo warranto. 
Eliason v. Coleman, 86 N .  C., 236; S. v. Smith,  145 N. C., 476, 59 S. E., 
649. Without undertaking to quote or discuss the  various statutes ap- 
plicable, the status of a notary public may be fairly summarized as 
follows: ( a )  I f  he is a n  officer of the State, then he  is removable with- 
out hearing, without notice, and without cause, and in this respect his 
status differs from that  of any other State officer known to the law. 
(b)  I f  he  be a State officer, then he  is an  officer who is not required to 
perform any public duty whatsoever, and no court can issue a mandamus 
against him to require the performance of any act. A notary public is 
authorized to take the acknowledgment of deeds, and to  take deposi- 
tions provided he  chooses to do so and the parties are able and willing 
to pay the fee fixed by the statute. No law makes it the duty of a 
notary to administer an  oath to anybody or to take the acknowledgment 
to any sort of instrument. H i s  services rest upon his own choice and 
contract with the parties seeking such services. (c )  I f  he  be a State 
officer, then he is an officer who is not responsible to any person or 
tribunal in the performance of his official acts. H e  is  required to keep 
no records and to make no reports, and is  subject to  no supervisory 
power in the method of the performance of his official duties. 

Notwithstanding, it is conceded that  practically all of the courts have 
declared that  a notary public i s  an  efficer. I n  some instances he  has 
been classified as  a State officer and in others as a county officer. An 
ar ray  of the cases are assembled in S. v. Knight, 189 N.  C., 333, 85 S. E., 
418. 111 many of these cases, the question arose upon the qualifications 
of a woman to act as notary, in view of constitutional provisions limiting 
office holding to males. The  leading cases, which are most frequently 
cited are :  Opinion of the Justices, 62 Atl., 969, from New Hampshire;  
Opinion of the Justices, 23 N. E., 850, from Massachusetts; S .  v. David- 
son, 92 Tenn., 531 ; S.  v. Hodges, 107 Ark., 272 ; Opinion of the Justices, 
21 Pa?., 473, from Colorado. I n  all of the foregoing cases, the question 
for decision was whether a woman was qualified to  act as a notary. 
Hence it is hard to escape the conclusion that the policy of woman 
suffrage, as in 8. I; .  Knight, supra, was the sub-soil out of which the 
decisions grew. 

Omitting any discussion of the qualifications of a woman to perform 
the duties of a notary, an  examination of the authorities leads the mind 
to inquire: Why  have the courts held that a notary is an  officer 1 The  
answer is  as rariable as the lights and shadows of a summer dawn. Some 
courts refer to the fact that  a notary was an  officer a t  common law. I n  
others, statutory and constitutional provisions constitute the basis for the 
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conclusion. These provisions also, are frequently dissimilar. For in- 
stance, the Massachusetts case, Opinion of Justices, 43 N. E., 927, dis- 
closes a constitutional provision as follows: "Notaries public shall be 
appointed by the governor in the same manner as judicial officers are 
appointed, and shall hold their offices during seven years, unless sooner 
removed by the governor, with the consent of the council, upon the 
address of both houses of the legislature." 

I n  New York, when the Rathbone case was decided, 40 N. E., 305, 
notaries were appointed by the governor, with the consent of the senate 
and their duties are set forth in statutes prescribing the duties of 
judicial officers. 

The New Hampshire law in force at the time of the decision of 
"Opinion of Justices, 73 N.  H., 621" provided that notaries should hold 
office "subject to be removed by the senate upon impeachment, or by 
the governor with the consent of the council on the address of both houses 
of the legislature, etc. At the time of the rendition of the decision of 
8. ?;. Hodges, 107 Ark., 272, supra, the Constitution of Arkansas pro- 
vided that militia officers, officers of public schools and n3tari.e~ may be 
elected to fill any executive or judicial office. 

The whole aspect of this phase of the subject is tersely stated by the 
Tennessee Court in 8. v. Davidson, supra: "The matter depends in each 
state upon the provisions of the Constitution and the statutes." 

The term "officer," employed in many of our statutes and decisions 
is elastic and variable. For instance, an attorney is frequently referred 
to as an officer of the court. H e  takes a public oath, and is authorized 
to practice by the supreme judicial authority of the Etate. I n  time 
past, his fees, in many instances, were prescribed by law. Manifestly, 
he discharges a public function, but no court has ever held that he was 
a State officer. Indeed, he is not an officer at all, because his services 
rest upon choice and contract. 

I t  would seem to be obvious that the term ('officer" has a primary 
and a secondary signification. I n  its primary signification, it denotes 
a person who exercises, in some degree, the sovereign power of the State. 
I n  its secondary signification, i t  denotes merely a public employment or 
the performance of some act of a public nature, not involving the exer- 
cise of the sovereignty of the State. 

As I construe the statute now in force, after the amendment of 1927, 
a notary is not a State officer, and it was not contemplated that he should 
in any sense exercise the mighty powers of sovereignty. 

The Constitution deals with sovereignty. I t  undertakefg to define and 
parcel out sovereign power. Hence, I am persuaded that the words: 
"office or place of trust,'' used in the Constitution, Art. XIV, sec. 7, em- 
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ployed the terms in their primary sigi~ificntiou, a i d  that  n ~ ~ o t a r y  iy ]lot 
within the purview or contemplatio~i of that  provision. 

Nerertheless, this Court has held i l l  sevcral ilwisioi~s, cd111inati11p 
in the Knight case, supra ,  in which all the cases arcx nssciublc(1, that a 
notary public is a judicial offic~r. The jutlicial f u l ~ c t i o i ~  is supposed to 
reside in the act of taking the private csalnination of a i l~arricd n oin:ill. 
The nctary is supposed to question hcr pril-ately as to wl~ctlwr 4 1 t t  i i  
afraid of her hushand or signs the instrument through fear, but n h ~ u  
the married voman answers his questions there is nothing 11(. c 0 ; ~ l r  do 
about it. H e  can fill up  the certificate or not as he likes. I f  tht. 111arricvl 
wonlan admits that she signed the i n s t r u m c ~ ~ t  through fear of 11rr 11ns- 
band, hc can certify that fact to the clerk or ]lot. I f  she says that slw 
(lid sign wit l~out fcar or compulsio~i, hc can certify that f w t  to the 
clerk or not. 

Rut,  a t  all erei~ts,  there is nothing for him to pass upon or atljudge. 
Hc is the maker of a certificate of facts ant1 no more. Of c80ursc', t110 
law adds a certain ~ e r i t y  to his certificate when properly ;~ttcstctl, hut 
it adds the same verity to the certificate of a commissioner of affitlarit, 
and deeds appointed under C. S., 963, and it has nercr beell suggested 
in this State that a commissioner of deeds, residing in n fort,igl~ >tatp, 
is either an officer or a judicial officcr of thc Statf  of Sort11 C a r o l i ~ ~ a .  

N o  useful purpose will be served 1,- debating the qucstion :IS to 
nhe th t r  a notary is a judicial officer. This is purely a matter of opinio~l 
and of inclividual il~terpretation of tllc statutes. 'L'lle records in thc o f iw  
of the Governor d i d o s e  that  there are no~v  five thousand five l~n~i(lret l  
and sixteen qualified notaries in North Carolina, and if all of thcsr he 
judicial officers of the State, it is obvious tliat the j a d i c i a q  i; hl t~r~ctl  
with an orerwlielming ~ a r i e t y  of personnel. 
S. c .  Knight, supra, was decided by a diritled Court. Severthelcsb. 

it stands as the law, although it may he re:rqoilably conte~~clctl that thc~ 
amei~drnelit of the notary law, col~tainctl ill Puhlic L n w  1927, chaptrr  
117, changes in an essential degree the clltirv co~icept of a i~ot :~ry  1)ublic. 
Be  that as it may, n ~ y  mincl is unablc to follow either tllr re;r,ioning or 
the interpretation of precedents as contained in S. 1 . .  Knight. I col~ccde 
that  the discussion as to whether a notary public is :I judicial officer uf 
the Sta te  is like loatling a shotgull nit11 buckshot to slioot :( *pan.ov. 
but ill t l ~ e  case a t  bar, a man, who has bee11 duly electetl by tlitb 1)eoplc. 
to an  important office, forfeits his office because he has bccu autliorizctl 
by the Governor to make and sign a certificate as to what a rnarrictl 
wornmi says when shc signs a deed, whtn it must be concwlctl that thclrc. 
is nothing at all he  can do about it.  

I am authorized to say that S f a c ~ y ,  C. J., conc.urs in this opinion. 
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RUBY SANDERS v. ATLANTIC COAST LIKE RAILROAI) COMPBKP. 

(Filed 18 November, 1931.) 

1. Trial  D a---On motion of nonsuit a l l  t h e  evidence is t o  be considered 
i n  t h e  light most favorable t o  t h e  plaintiff. 

Upon a motion as  of nonsuit all the evidence, whether offered by the 
plaintiff or elicited from defendant's witnesses, is to be considered in the 
light most favorable to the plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. C. S., 567. 

2. Railroads D b W l l e r e  negligence of driver a n d  railroad concurrently 
causes injury t o  guest in  ca r  t h e  guest  may recover oi' railroad. 

Where the plaintiff is a guest in a n  automobile driven by her husband 
and is injured in a collision with a railroad train a t  a grade crossing 
a t  a much used street of a city, and there is evidence that  both the 
driver of the automobile and the defendant's employees were negligent, 
Held:  in an action against the railroad company the negligence of the 
driver of the car will not be imputed to the plaintiff, a r d  will not bar 
her right of recovery against the railroad company u n l w  i t  was the 
sole esclusive proximate cause of the injury, and the evidmce is properly 
submitted to the jury on the questions of the railroad company's negli- 
gence and proximate cause. 

3. Same--Evidence of railroad company's negligence held sufflcient to 
be submitted t o  t h e  jury. 

Where there is evidence that the defendant railroad company's through 
train approached a grade crossing in a city without giving warning by 
blowing its whistle or ringing its bell a s  required by an oi-dinance of the 
city, and that i t  was running a t  a rate  of speed greatly in excess of that 
allowed by the ordinance, and that  such negligence was a proximate 
cause of a collision a t  the crossing, the evidence is suffic'ent to be sub- 
mitted to the jury in an action for damages by one ~njured in the 
collision, the violation of the ordinance being negligence per se, and the 
question of negligence and proximate cause being for the jury. 

4. Negligence B d-Where defendant's negligence is one of t h e  efflcient, 
proximate causes of t h e  injury h e  is liable. 

Where a n  injury is the result of the concurrent negligence of the de- 
fendant and another, the injured person may recover against the defend- 
ant  if any amount of the causal negligence is attributable to him and if 
the injured person is not guilty of contributory negligence. 

6. Railroads D b W h e r e  ordinance regulates speed of t rains  and  imposes 
Ane for  violation on  engineer, i ts  violation is negligence on  part  of 
railroad. 

Where a city ordinance provides that  no railroad company or engineer 
in charge of a train passing through the city shall esceed the speed 
limit therein stipulated, and imposes a fine on any engineer who violates 
the ordinance, H e l d :  although the fixed penalty applies solely to the 
engineer, by a correct interpretation of the ordinance its v olation is also 
negligence on the part of the railroad company for which damages may 
be recovered in a civil action if the proximate cause of injury. 
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6. Appeal and Error J e-\Vhere alleged error does not prejudice rights 
of appellant a new trial will not be granted. 

An objection to the charge of the court on the last clear chance on the 
ground that the evidence was not sufficient to sustain it, will not be held 
for reversible error where, upon the record, the rights of the appellant 
could not be prejudiced thereby. 

APPEAL by defendant from l l a r ~ i s ,  J . ,  and a jury, a t  May Term, 
1931, of WILSOS. S o  error. 

The eridence was to the effect that  plaintiif, on a dark ~ ~ i g h t ,  about 
seren o'clock pin., 1 February, 1930, while riding nit11 her husband ill 
a two-door Ford  coach, going west on Green Street i n  Wilson, N. C., was 
seriously injured by defendzlnt's t rain at the prosing of defeudant's rail- 
road aud Green Street. 

Dr.  T .  P. Lane, a physiciau a l ~ d  surgeou (local surge011 for d e f e d  
aut ) ,  after describing her iiijuries, testified, i11 pa r t :  ('During the first 
few days she n a s  ill the hospital, ~vliich I include in tlie first fir? days, 
this lady's coiiditioil was r e ry  grare. We were w r y  appreheilsive about 
her. I t  looked as though she mas going to tlie in spite of all we could 
do, required stimulatioii ill various forms and injection of fluids illto her 
reills and after that she showed signs of improvement." 

Plaintiff, a t  the time of the illjury, was 38 years of age, aud \ \as the 
niothcr of three little childreu. 

Green Street in the tow1 of Wils011, where p l a i ~ ~ t i f l  was injured, at 
the point where the line of railway of tlic tlefelitlalit crosses said street, 
bears a heavy and congested traffic of automobiles, motor trucks, uagons, 
bicycles and pedestrians. I t  is one of the priilcipal streets of the town 
of Wilson, a town of about 15,000 people, and the doublc track of tlie 
railroad of the defendant crosses said street about midway the length 
thereof. Tlie passenger statiou of the defel~dant is situate bc~tmwi PvTasli 
anti Greci~  streets and the umbrella sheds of the passenger station e x t c ~ ~ d  
from Nash Street to Green Street along by the side of tlie railroad track. 
The  defendant operated a great number of traius, s w i t c h i ~ ~ g  ant1 yard 
engines, each day on its tracks, all of nliicli run  o \er  and across Green 
Street. There was n quantity and a congestion of street traffic aloug 
said street. Large number of trains regular and special, oil stated sche- 
dules and without schedule, and a number of shifting and yard c ~ ~ g i n e s  
and cars are  operated by the defendant over said crossing. 

J. 0. Hcarne, a nitiiess for plaintiff, testified, in p a r t :  "Cars cross 
tlirre almost contil~uouslg wheii traffic is hcavy, n~akcs  lieary traffic. 
What I mean to sag is this-ill the busy season a t  certain hours of the 
day it is a great deal of traffic. From fire o'clock in the af t~rnoor l  until 
eight a t  night the traffic is pretty hertq. at that crossing." 
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Lloyd Lucas, a witness for plaintiff, a police officer, testified in part : 
"I would say from 350 to 400 cars a day pass there at that time of the 
year. I am familiar with all that  territory. That  house 011 the east side 
of the railroad track, situate on your left going u p  towirds the track, 
that house from the first railroad track. from the main line, I don't 
know exactly how far  it is, but not over 2 3  steps from the niain line 
to the house. The ice cream factory is situate just across oil the other 
side." 

Plaintiff's husband, who was d r i ~ i u g  the Ford, going mest~vartl, 011 

approaching the defendant's tracks on Green Street, sloived dowri to 3 
or 4 miles an hour and crept upon the track a t  practicdly no rate of 
speed to cross the tracks. The defendant's t rain gave no signal of its 
approach to the crossing, it was rolling, practically making no noise. I t  
was a fast passenger traiii going north, only runs durmg the minter 
months, running between 25, 30 and 40 miles an  hour as it approached 
Green Street. I t  was a fast Florida train from Florida to S e n .  Tork,  
carrying winter tourists. I t  does not stop in Wilson. When plaintiff's 
husband saw the traiii he brought his car to a stop and was able to get 
out. A witness testified "I saw a man sail out." But  plaintiff mas struck 
a i d  tlie auto badly tor11 up. 

C. P. Hocutt, a traffic officer it1 Wilson, witness for plaintiff, testified, 
in pa r t :  "Since I was in court yesterday I h a r e  been to Green Street 
crossing and measured the distance with a tape line from the northbound 
track to the corner of the house on Green Street. The  exact distance 
from the corner of the house to the end of the cross tie ucarest tlie rail- 
road is 46% feet." 
-1. C. Sanders, husband of plaintiff, testified, in p a r t :  "I on-11 tlie car 

. . . My wife is not i n  business with me and she has nothing what- 
eyer to do with my business. . . . -1s we turned into Green Street 
going west we were driving towards the railroad. L e a ~ i n g  the buildings 
beyond tlie first block the ice cream factory is on the north side of 
Green Street next to the railroad, and a couple of little frame buildings 
oil the left. Very poor lights on the east side. I don't think any lights 
on it. . . . After passiiig the coriier of the house if there hat1 been 
any obstruction it was dark and I couldn't see. There were lights across 
the railroad. The railroad shelter was brilliantly lighted across the, 
track. JTThcn I passed the house you could see the corner of tlir shed. 
That  extends u p  almost to  Green Street. I couldn't see anything rlsc 
that  night. T h e  station i s  beyond the shed. I don't know what kept me 
from seeing the train which was on my side of the shed. I looked. 
When I saw it i t  was right on me. The  light was absolutely burning on 
the train. I don't know what ~vould ha re  kept me froni srei~lg the 
traiii if I had cut my eyes and had turiird my head. 1 did look and 
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when I saw i t  I stopped. The first time I saw the train I was right 
on the track. Jus t  time I saw it I was right on the track. On the other 
side, looking from west to the east it was no light. Looking west from 
my side it was brilliantly lighted from the station clear on down to the 
filling station. I f  I had looked I don't know what there was to keep me 
from sering. When I saw i t  I stopped. My  engine was right on the 
track, right a t  the track and the train hit it. I jumped out and my  
wife didn't have time to get out. . . . I seen the train when it  as 
right oil me. I mas right in front of it then. I didn't see it before. I 
had not heard it. I did riot hear the whistle blow nor the bell ring. 
I said >-esterday I did not hear it. I f  I had heard it I would hare  stopped. 
I didn't hear either tlie bell or the whistle." 

L. ItT. Brady, a witness for plaintiff, testified, in p a r t :  "If I am any 
judge of speed he ( the  enginerr) was running between 33 and 40 miles 
an  hour. . . . I can hear pretty good but this train ran  pretty fast 
and it is 011 you before you know it." 

-111 ortlinance of the towii of Wilson, is as follows: "Section I. S o  
railroad company or engineer in charge of any train of any railroad 
compaily shall run  or operate in or through the town of F i l son  any 
loconlotire or car or traiils of cars a t  a higher rate of speed than ten 
miles per hour, and every engineer in charge of any train or locomotive 
running t h o u g h  the tonn of Wilson shall ring the bell of such loco- 
m o t i ~ e  wliile same is being run  and operated through said town; 110 

railroad train or locomotive shall block any street crossing for a longer 
period than five minutes, and any engineer ill charge of any train or 
locomot i~e  of any railroad company riolating any of the prorisions 
of this section, shall be fined not more than ten dollars for each and 
every offense; provided, nevertheless, that the rate of speed hereinbefore 
prescribed shall not apply to any train running in or through tlie said 
town between the hours of I1 o'clock p.m., and six o'clock a.m., but all 
trains operating between such hours may be run  and operated a t  a 
reasonable rate of speed." 

The defendant denied iiegligence and set up  the plea of coiitributory 
negligence. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

''1. Was the plaintiff injured by the negligence of defendant, as al- 
leged in the complaint ? Answer : Yes. 

2. 111 what amount was the plaintiff damaged? Answer : $2,500.'' 
The  court below rendered judgnieiit 0x1 the verdict. The  defendant 

illad(. l~unierous exceptions and assignmeiits of error and appealed to the 
Suprenie Court. 
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TI'. A. Lzicus and It'. D. P. Sharpe, Jr., for plainti f .  
Thos. 18. Da~*is ,  E'. 8. Sprui l l  uvd  Finch, Rand Le. Finch for ( Z ~ f ~ v ~ l a n I .  

( h ~ r c s o x ,  J .  The dcfeiltiai~t, at the close of plaiiitiff's ~ v i d ( w c  autl 
a t  tho close of all the cvidci~ce, made motions in the court below for 
jutlgmcwt as in case of nonsuit. C. S.. 567. The motious n c ~ e  owrrulctl 
and in this we call see 110 error. 

I t  is thc \veil settled rule of practice a i d  accepted ~ o s i t i o ~ i  ill this 
jurisclictioi~, that, on a motion to  nonsuit, the evicleiicr~ wliicll riiakes 
for the  plaintiff's clailn and which tends to support her cause of action, 
whether offered by the plaiutiff or elicited from the tbfei~tlm~t 's  wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is entitled to tlie benefits of every rca!ronat)le illtend- 
inent upon tht> cvitlencc, and every reasouablrb inference to bc t l r i l n ~ ~  
therefrom. 

The evidence, taken ill its most favorable light for plaii tift'. wab to the 
effect that  ,\. C. Sanders \\as the owner of the autoniobile in which plain- 
tiff was riding. H e  was driving the auton~obile and plaintiff llad 110 

control over thc car or driver. Shc  was an occupant, guest or gratuitous 
passenger (if she call bc so t les ig~~at rd)  of her liusbantl. Ordinarily, 
under such circumstai~ces, negligeiicr on the part  of tht> driver of the 
car caniiot be imputed to the occupant or guest. Bagwell v. R .  R., 16; 
N. C., 611;  W h i f e  1 . .  Realty Co., 182 N .  C., 536; Williams 1%. H. R., 
187 K. C., 348; Alhritton v. Hill ,  190 N. C., 2.29; Earwocd v. R. IL., 192 
S. C., at 1). 8 0 ;  I)icA.cy I ? .  R. R., 196 S. C., 726; C a m p h r l l  I .  12. R., 
ante, 107. 

Of course if the ncgligeiice of the driver, A. C. Sai~ders,  was the sole, 
only proximate cause of the injury, plaintiff could not recover. ('amp- 
bell case, supra. 

111 the presel~t case wc callnot say that  the negligence of Sai~t le i*~,  if 
any, was the sole, only proximate cause of the injury. The  injury 
occurred on a darli iiight, about 7 9 0  p.m., in ail unlighted place, the 
tiriver of the automobile operating a t  3 or 4 miles an  hour. I n  approach- 
ing thc crossing, Sanders, the driver, testified that  there mere a couple 
of little f rame buildings on the left side the train was approaching, 
which would obscure the view of the driver, also "very poor lights on 
the east side (side train was coming). I don't think any lights on it." 
Witness (plaintiff's husband) further testified : "After &assing tlie cor- 
iler of the house if there had been any obstruction i t  was dark and I 
couldn't see. . . . I seen the train when i t  was right on me. I mas 
right in front of it then. I didn't see i t  before. I had not heard it. 
1 did not hear the whistle blow nor the bell ring. I said yesterday 1 
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did not hear it. I f  I had heard i t  I would have stopped. I didil't hear 
either the bell or the whistle." X a d r i n  v. R. R., 200 N. C., 78-1. 

The case of f f e r m a n  u. R. I$., 197 N. C., 718, cited by defendant, is 
uot applicable. I n  that case ''The evidence discloses that  the automobile 
in which plaintiff was riding whe11 it collided with the defendant's loco- 
lnotire a t  a highway crossing in the village of Raynllam, Robesoil 
County, was ruilning about 30 to 35 miles an hour ;  it  skic1:led ap- 
proximately 90 feet, prr>sumably duc to the driver's effort to stop, before 
striking the rear driving wheel just under the fireman's seat. 'I saw 
the car hit and rear up  like a bucking horse,' said one of the plaintiff's 
witnesses. The  train Tias approach i~~g ,  slowing down for thc s t a t i o ~ ~  
stop, a t  a rate of from 10 to 12 or 15 miles an  hour." 

Nor is El ler  1 % .  R. B., 200 N. C., 527 applicable. The  c.ollision i n  
that  case occurrcti about 8 2 6  o'calock in the morning. ,It 1). 530 it is 
said:  "Thc elidence of p l a i~~ t i f f  further showed that when you 'come in 
linc with Pa rk  ,\vt.nue you can ser 1111 tlie railroad several hundred 
yards.' This distai~cc was estimated at 500 to 400 yards, ant1 t l l e r ~  \\.:IS 

no evidence to thc c.ontrarg." 
Thc eridriicc ill thc 1)resent case n a s  to the c,ffrct that dr.f(wtla~~t rs~n 

its fast Florida trail1 23, 33 to 40 ~ n i l e  a11 11our througli th(' to1111 of 
Wi1so11 (with a popul:rtio~~ of about 13,000 peoplr), ovcr a gratl(8 
crossiilg, Gree11 St rwt ,  on a (lark ]light, gave I I ~  signal of it5 :ipproacll 
i ~ n d  had 110 goilgs, safc~tg gates, flagman, or watchi i la~~,  at thc, rrossi~lg. 
.It that time of the yoar it was ill t~\- i t le~~cc~ that 350 to 400 automobiles 
crosscd the railroad at Grcell S t rwt  cat-11 day. Tlie traffic at the Green 
Street crossing was pretty heavy, especially at tlie time of the cvni i lg  
that thr, in jury  occurred. The  c,vitlcwcc as to thc heavy traffic was 
permissible as some e\-idcnce to be considered by the jury;  ill fact, tle- 
fendant made no objection to this eviclenre. 

I n  Xose lcy  1 % .  R. R., 197 N. C., at 1). 637, tlw following rliarge i l l  t h ~  
court below was npproved : "Beforc w jury will be warranted in saying, 
in the abseiicc~ of any statutory direction to that  effect, that  a railroad 
company should kccp a flagniai~ or watchman a t  a crossing, it must 
first be sliown that  such crossing is more than ordilliiril,~ hazarclou~, BS 

for instance. that it is in a thickly populated p o r t i o ~ ~  of a town or city, 
or that  the view of tlic track is obstructed either by the company itself 
or by other objects propcr in themselves. The  frequency \+ith which 
trains are passing, and the amount of travel, or noise, a re  also material 
circumstailces in considering the question of danger." C u m ~ n i n ~ s  v. 
I'enn. R. R. ('o., 71 A. L. R., 1156. 

The ordinance of the town of Wilson prohibited a railroad or engineer 
from running its t rain through the town over 10 miles an hour, and i t  
was incumbent on the engineer to ring the bell while so doing. 
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In Hendrix v. R. R., 198 N .  C., a t  p. 144, is the following: "It  is 
well settled in this jurisdiction that  the violation of a town or city ordi- 
nance, or State statute, is negligence per se, but the violation must be 
the proximate cause of the injury.  Ordinarily this is  a qi~estion for the 
jury if there is any evidence, but, if there is no evidence that t he  viola- 
tion of the ordinance or statute is the proximate cause of the injury, this 
is for the court to determine." 

I11 Colleft a. R. R., 198 N. C., a t  p. 762, we find: "An engineer in 
control of a moving train is charged with the duty of giving some 
signal of i ts  approach to a public crossing; if he  fails to perform this 
duty the railway company is  deemed to be negligent; and ~f a proximate 
result of such negligence in jury  is inflicted the company is liable in 
damages. Russell v. R. R., 118 N. C., 1098; Perry v. R. R., 180 S. C., 
290; Xoseley a. R. R., 197 R. C., 628." 

I n  Iiinzbrough v. Hines, 180 N. C., a t  p. 280, the Court quotes from 
cases as follows: ( 'It is also established by the weight of authority that  
it is not always imperative on a traveler to come to a complete stop 
before entering on a railroad crossing; but 'whether he must stop, in 
addition to looking and listening, depends upon the facts and circum- 
stances of each particular case, and so is  usually a q u ~ ~ s t i o n  for the  
jury!' . . . Persons approaching a railroad crossing are not re- 
quired, as a matter of law, to stop before attempting to cross, but his 
omission to do so i s  a fact for the consideration of the jury." 

This Court approved the following language in  the caf3e of Finch v. 
R. R., 195 N. C., a t  p. 199: "The court, gentlemen, instwcts you that  
i t  is a rule of law that  a person who voluntarily goes on a railroad track 
a t  a point where there is an obstructed view of the track, and fails to 
look or listen for danger, cannot recover for an in jury  which may have 
been avoided by looking and listening; but where the view is obstructed 
or other facts exist which tend to complicate the question of contribu- 
tory negligence, it becomes one for the jury." Moore v. R.  R., ante, 26. 

From the facts and circumstances of this case, the  law applicable 
is stated in Earwood v. R. R., 192 N. C., a t  p. 30, as follows: '(How- 
ever, in the present case, there was evidence tending to show negligence 
oil the part  of the defendant in failing to give reasonable signals as  
required by law. There was also evidence that  the d r i ~ e r  of the car 
was guilty of negligence. Under this  aspect of the case the doctrine of 
concurrelit negligence applies, as stated by Stacy, J., i n  White v. Realty 
Co., 182 N. C., 536, as folloms: 'But if any  degree, however small, of 
the causal negligence, or that  without which the in jury  would not have 
occurred, be attributable to the defendant, then the plaintiff, in the ab- 
sence of any contributory negligence on his part, would be entitled t o  
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recover; because the defendant carinot be excused from liability uuless 
the total causal negligence, or proximate cause, be attributable to an- 
other or others. When two efficient, proximate causes contribute to all 
injury, if defeiidant's negligent act brought about one of such causes, he 
is liable.' Il'ood c. Public Sero i ce  C o y . ,  174 N. C., 6 0 7 ;  I l a ~ ~ n u n t  0.  

Pozr,cr Po.  187 C., 2 8 8 ;  A I h r i f f o ? l  I $ .  llill, 190 N. C., 429"; Smt fh  
1 ' .  R. R., 200 S. C., 177. 

The court below instructed tlie jury as f o l l o ~ s :  "If the jury shall 
find from the rvidwcc, aud by its greater weight, that 011 1 February, 
1930, at about 7 o'clock a t  uight the defelidant's trail1 n a s  bei~rg oper- 
ated in or through the t o ~ w  of Wils011, in riolation of the ordinauce, 
that ii, at a greater rate of speed than ten miles per hour, or was beiilg 
operated in or fhrough the tonil vi thout ringiilg the bell of the locoino- 
ti~e-either or both-then the court charges tlie jury that such act oli 
the part of the defeiidaiit was iiegligciicr slid if the jury shall further 
find from t21~ rJ idencr a l ~ d  by it5 grcater weight that such T i o l a t i o ~ ~  of 
the ordinance was tlie proximate c a u v  or o w  of the proxinlate muses 
of the ilrjury to the plai~ltiff, I r  nould tw the duty of the jury to ailsner 
tlie first issue yes." 

The pertinent part of the ordirla1ic.e coniplai~letl of by defrtrtla~tt, i~ a5 
follows: "And el ery r~lgiuecr in charge of ally train or locaomotl~ e rull- 
iiing through the tow11 of Wilson shall r i ~ l g  the bell of such locmnoti\ c x  

\thile the same is being rull and operated through said tonll." 
The cltfendant contends that the iilstructio~r set forth ah01 c, \I 21. rc,- 

wrsible error. We cannot so hold. 
Defendant cites the case of S. v. R. R., 168 N. C., 103. That  TWS a 

case construing the present ordiriance of Wilsori. Tha t  case decides that 
"It  dl hardly be contended that  the tow11 did not havc the right to 
make the engineer solely responsible for the blocking of the crossing, 
if it  salv fit to do so, and we think it is equally clear that  the ordinance 
was intended to penalize the engineer alone for doing, or permitting 
to be done, the forbidden act. Defendant is not charged with running 
its t rain a t  an excessive rate of speed, and the portion of the ordinance 
where that is prohibited is the only one ill which the words 'railroad 
company' a re  used. When requiring the ringing of the bell and for- 
bidding the blocking of t h ~  crossing, the engineer only is mentioned, it 
being reasoilably supposed by the draftsman of the orcliriance and the 
tow11 board that  if the prohibited acts were committed, the engineer 
would be the one directly responsible for it, and the ouly one who could 
well prevent it, and they very wisely and justly restricted the imposi- 
tion of a penalty for disobedience of the ordinance to him. It may be 
seriously questioned if the part  of the ordinance relating to the speed of 
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trains is  not also confined to h im;  but we do not decide this, as i t  is not 
before us. The  ordinance is  too plainly worded for any doubt to be en- 
tertained as to the intention that  the penal clause should be confined 
to the engineer." The ordinance is valid. I n  the penal enforcement of 
portiolis of the ordinance, the engineer who violated if must suffer. 
The  ordinance placed a duty on the railroad company and the engineer, 
the employee of the  railroad, under certain aspects of the ordinance 
was the person to perform the duty imposed on the master, and if he 
did not he must suffer the penalty. 

We do not think the charge of the court below on the las;  clear chance, 
which defendant complains of, if the evidence is not sufficent to sustain 
the charge, is prejudicial on this record. See Redmon v. R.  R., 195 
N. C., 764. We see no prejudicial inconsistencies in tl e charge and 
cani~ot hold that i t  impinges on C. S., 564. The court below fully and 
fairly gare  the contentions on both sides of the cont ro~ersy ,  and the 
law applicable to the facts. W e  find 

No error. 

.J. M. D A N I E L  v. T A L L A S S E E  P O W E R  COMPANY. 

(Filed 18 November, 1931.) 

Appeal an& Error J -New trial will not be granted where rights of 
appellant have not been prejudiced by alleged error. 

A judgment will not be upset on appeal even though irregularly en- 
tered when no harm has resulted to the appellant and nlme is likely to 
follmv from allowing the judgment to stand. 

,IPPEAL by plaintiffs from Wurlick, J., at  September Term, 1931, of 
~ A V I D S O K .  

Civil action for damages to two tracts of land (one owned by plaintiff, 
his brother T.  W. Daniel, and the defendant as tenants in common, and 
the other by plaintiff and his brother as tenants in common) caused by 
dcfendal~t's daili pondil~g watcr back upon said lands. 

Demurrer interposed for defect of parties and misjoirtder of causes 
sustained, the two causes separated, and T. W. Daniel ordered to be 
made a party plaintiff in both causes of action (C. S., 516), from which 
the plaintiff appeals, assigning error. 

l 'hil l ips & Bower and J .  Ai'. Daniel, Jr., for plaintiff. 
Rapw c f  Raper and R. L. Smi th  & Sons for defendan'. 
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DANIEL v. POWER CO.; WATKINS D .  INSURANCE CO. 

PER CURIAM. Without regard to the correctness of the ruling on the 
demurrer, as the result reached was within the power and discretion 
of the tr ial  court, and apparently no harm has come to the plaintiff, 
the judgment will not be disturbed. 

I t  is not the practice of appellate courts to upset j udgme~~t s ,  eve11 
though irregularly entered, where no harm has come to appellant, a i d  
none is likely to result from allowing the judgment to stand. Bank v. 
NcCullers, ante, 440; Rankin v. Oates, 183 N. C., 517, 112 S .  E., 32. 

Affirmed. 

T. W. DANIEL v. TALLASSEE POWER COMPANY. 

(Filed 18 November, 1931.) 

Appeal and Error G c-Appeal will be dismissed where no briefs have 
been filed. 

Where neither party has filed a brief the appeal will be dismissed. 

APPEAL by plaintiff from Warlick. J., at September Term, 1931, of 
DAVIDSON. 

Phillips & Bower and J .  M.  Daniel, Jr., for plaintif. 
Raper & Raper and R .  L. Smith  & Sons for defendant. 

PER CURIARI. This  is a companion case to J. M.  Daniel 71. Tallassee 
Power Company, ante, 680. The complaints in the two cases are similar, 
with like judgments entered in the Superior Court. 

N o  briefs have been filed by either side, for which reason the appeal 
will be dismissed. 

Appeal dismissed. 

LULA WATKINS, ADMINISTRATRIX OF J. H. WATKINS, v. 
ZTNA LIFE INSURANCE COMPANY. 

(Filed 18 November, 1931.) 

1. Insurance P +Where policy sued on is not offered in evidence and 
there is no evidence that it was in force a nonsuit is proper. 

In an action on an insurance policy a nonsuit is correctly entered 
in the court below when the policy contract is not offered in evidence and 
it is not made to appear that it was in force a t  the time in question. 



682 I N  T H E  S U P R E M E  COURT. [201 

2. Pleadings H a--Order of trial court allowing filing of pleadings after 
expiration of statutory time is upheld. 

An order of the trial court allowing the defendant to file answer after 
the expiration of the statutory time is upheld upon authority of Howard 
u. IIi?lso?a, 191 N. C., 366. 

, ~ P P E A L  by plaintiff from Sink,  J . ,  at  J u n e  Term, 1933, of GUILFORD. 
Civil action to recover on a policy of group life insurar~ce. 
On 1 October, 1917, the defendant issued to Pomona Mills, Inc., its 

Group Policy of Life Iusurance KO.  369, covering the lives of certain 
employees. 

On 1 February, 1922, the Pomona Mills, Inc., issued to J. H. Watkins, 
one of its en~ployees at that time, certificate No. 1867, showing that his 
life was insured for $300 under the defendaiit's Group Policy No. 369, 
"while you are in the employ of this company and during the con- 
tinuance of the policy," to be automatically cancelled, however, "if you 
are abse~lt  for more thau two weeks without permission of the superin- 
tendelit. . . . Permission will be granted for sickness or other un- 
a~o idab le  causes, provided you make application to the superintendent." 

Plaintiff's iutestatc, the holder of this certificate, did no work for the 
Pomona Mills after April, 1928. H e  died 26 December, 1929. I t  is 
alleged that he was unable to give notice, etc., because of immediate men- 
tal  derangernel~t 011 leaving the mill. R h p e  u. Ins. Co., 196 N.  C., 717, 
147 S. E., 6, and 199 N. C., 419, 164 S. E., 749. 

From a judgment of nonsuit entered a t  the close of plaintiff's evidence, 
she appeals. 

E.  D, Iiuykendall and 0. Mr. Duke for plaintiff. 
N u r ~ a y  Allen for defendant. 

PER C r x x a ~ f .  The  contract of insurance issued by the defendant to 
Pomona Mills, Inc., under which plaintiff claims, was not offered in 
e~idcnce .  Nor  does i t  appear that  i t  was in force mhel~ plaintiff's in- 
testate left the Pomona Mills or when he  died. The judgment of nonsuit 
was properly entered. 

Thc  ordrr  made by the judge allowing defendant to file answer, after 
statutory time for filing had expired, is supported by 1.he decision in 
H o ~ i w d  u. Hinson, 191 N. C., 366, 131 S. E., 748. 



N. C.] FALL TERM, 1931. 

J. C. MEDLIS v. F. S. MILES AXD HIS WIFE, LOTTIE MILES, A N D  

C. GRESHAM. 

(Filed 25 Novemkr, 1931.) 

1. Bills and Notes B &Transfer in this case held to be by qualified 
endorsement and transferer was liable only as assignor. 

A negotiable instrument transferred by an endorsement rending "for 
value received I hereby sell, transfer and assign all my right, title and 
interest to within note to M." assigns title to the instrument by qualified 
endorsement, exempting the transferer from all liability as  a general 
endorser, escept that  he is still chargeable with implied warranties as  a 
seller. C. S., 3019, 3047. 

2. Sam-Words qualifying endorsement may either precede or follow 
signature. 

The words qualifying an endorsement of a negotiable instrument, such 
as  "without recourse" and words of like effect, may either precede or 
follow the signature of the transferer of title. C.  S., 3019, 3047. 

, ~ P P E S L  by  plaintiff f r o m  Shaus,  E m e r g e n c y  J u d g e ,  a t  March  Term,  
1931, of GUILFORD. Affirmed. 

T h i s  is  a n  action to recorer on  cer tain notcs executed by the defend- 
ants,  F. S. Miles arid his  wife, Lot t ie  Miles, and  payable to the order  of 
the  defendant, C. Gresham. 

Plaintiff is t h e  holder i n  due course of the  notes sued on. E a c h  of 
m i d  notes was eildorsed, before delivery to t h e  plaintiff, as  follows: 
3"r value received, I hereby sell, t ransfer  and  assign al l  m y  right,  
t i t le and  interest to within note  to J. C. Medliil. T h i s  9 J u l y ,  1929. 
C. Gresham." 

There  was j n d g m e ~ l t  by defaul t  final, fo r  want  of a n  a n s w r ,  against 
the  defelidants, F. S. llliles and  his  wife, Lot t ie  Miles, makers of the 
notrs, f r o m  uhicl i  judgnleilt there was no appeal.  

T h e  defendallt, C. Gresham, by his answer to  the  complaint,  tlenieti 
l iability to the  plaintiff on t l i ~  notes sued on, as  allcged thcrclil~. 

A t  t h e  t r ia l ,  the  execution of the endorsemelit on each of th-  notc>s 
was admit ted by the  drfendant ,  C. Gresham. T h e  plaintiff t r s t i f i d  tha t  
there i s  now due on said notes t h e  ,Gum of $8,734. S o  other or fu r ther  
r d e n c c  was offered by plaintiff or defendallt. 

F r o m  judgmeilt diernissiyg the action as  of no i~su i t ,  plaintiff n p p d c t l  
to the Supreme Court.  

L. IIrrbitl for plain f i f .  
2. I I .  H-lotrerfon a n d  E .  B. Grrsham. J r . ,  for dc fcn t lan t .  
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( 'ONSOH, J. Do the words appearing or1 tlie back of each of the notes 
sued O I I  in  this action, over the name of the defendant, as endorser, 
qualify his endorsement so that  he is a mere assignor of the  title to 
said notes, and not a general eudolwr?  This  is the  question of law 
involwd in this appeal. 

I t  is prorided by statute that "a qualified ei~dorsement constitutes the 
endorser a mere assiguor of the title to the instrument. I t  may be niad(~ 
by adding to the endorser's siguature the words 'withoul recourse,' or 
any words of similar import. Such an  endorsement does 11ot impair the 
negotiable character of the instrument." C. S., 3019. 

I t  is further provided by statute that  "evwy' endorser who endorses 
without qualification war ra l~ t s  to all subsequent holders in due course 
(1 )  the matters and things rnentioncd in subdivisions one, two and 
three of tlie nest preceding section; and (2 )  that  the inlitrurnent is at 
tlie time of his endorsement valid a r d  subsistiig. ,In(! in additioii lic 
cwgages that  on due presentme~it it  shall be accepted or paid, or both, 
as  the case may be, according to its tenor, and tha t  if it  be dishonored 
and the necessary proceedings on dishonor be duly taken he will pay the 
:trnonnt thereof to the holder or to any suhsequrnt endorbcr who may 
be compelled to pay it." C. S., 3047. 

Where the words "without recourse" arc added to the signature of 
the endorser on a negotiable instrument, his endorsement is qualified, and 
the endorser is not liable as  a general endorser under the provisions of 
C. S., 3047. T h e  words appearing on the back of each of the notes 
sued O I L  ill this action, are of similar import as the words "without re- 
course." I n  Evam v. Freeman, 142 IC'. C., 61, 54 S. $:., 847, i t  was 
said by M7alker, J., that  these words are sufficient when appearing 011 

the back of a negotiable instrument, orer the signature oi' the endorser, 
to constitute thc eridorsen~ent a qualified enclorsernent within the mean- 
ing of the statute, with the result that  the endorser is not liable to the 
holder of the instrument as a general endorser. This is the law in thiq 
jurisdiction :lnd therefore there is I I O  error in the judgment in this 
action. 

The usual mode of making a qualified endorsement ie by adding to 
the signature of the endorser the words "without recouw," and i t  is 
immaterial whether these words follow or precede his signature. Such 
;in endorsement is sufficient to transfer title, but i t  exempts the trans- 
ferer from all liability as endorser, except that  lie is  still chargeable 
with implied warranties as a seller of the paper unless it is otherwise 
provided by statute. 8 C. J., 369, sec. 550. 

An endorsement may be qualified not only by the u w  of the words 
"without recourse," but also by the use of words of similar import. 111 
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AIrkansas, I l l inois  aud S o r t h  Caroliuw such words as  those appearing 
ou t h e  back of t h e  notes sued or1 in  this action a r e  held to  make  the 
endorsemelit a qualified one, and  to exempt the  endorser f rom liability 
on the  theory t h a t  having expressed one of tlle two legal implicatioris 
flowing f rom a gelirral mtlorsemcnt. the eitdorscr is deemed t o  h a w  
intended to exclude tlle other implication. T h e  c-ontrary is held in  
other jurisdictiolis. 8 C. J., 370, sec. 551. 

Upon exarninat ioi~ of t h e  decisions i i i ~ o l r i ~ l g  the  question presented 
by th i s  appcal,  and  up011 (~oi~s idcra t ion  of the  principles inrolred,  wc 
a r e  of tlic opinion t h a t  the statement of tlic l aw by JT'alkel-, J., in 
E v a n s  7.. E'recrnan, szsp~.a, should be and it  is therefore t l w l a r ~ t l  to he 
the law i n  this  Stilt('. T l l ~  judgnlent is 

Affirmed. 

W. .T. S H U F O R D ,  RECEIVER OF THE Y. & B. C'ORPOKATIOK, r. B. I , .  
SCRUGGS. 

(Filed 25 November, 1931.) 

1. Evic l r~~ce  h' b-3lcr~ scintilla of evidcmre, raising only susl~icion or  con- 
jecture, is  insufficient t o  be submitted t o  t h e  jury. 

A mere scintilla of evidence, 1.nisi11g only a suspicion, conjecture, guess 
or spcculntioi~ as  to the iswe to be prorell, is insufficirnt to take the case 
to the jury. C .  S., 567. 

2. Corporations H c-Evidence of purchase of its stock by corporation 
nhrn insolvent held insufficient t o  be submitted t o  t h e  jury. 

I n  a n  action by thc receiver of an insolvent corporation to recoler thrb 
l~urrhase 1)ricc of ctock alleged to have been sold by the defendant to the 
corlsoration  hen it Iraq in3olrent, eridtnce tending only to hhow that the 
defendant sold the itocli to the president of the corporation in his 
ind i~ idua l  cayacitj m ~ d  acccpted the president's personal notes in pay- 
ment, that the notes v e r c  collected by the defendant through a bank, and 
that the clefendant had no knowledge of from what source the mone) 
came to make the l~ayments, is Held: insufficient to show that the cor- 
poration purchased the ctock, and thc~ defendant's motion as  of nonsuit 
should have been granted. 

3. Trial D d - Competency, admissibility and  sufficiency of evidence is  
question f o r  t h e  court, t h e  weight and credibility fo r  t h e  jury. 

The competency, admissibility and sufficiency of the evidence is for the 
court to determine, t h e  weight, effect and credibility is for the jury. 

- ~ P P E A L  by defeuclant f rom I lurd iny ,  b., attd it jury,  a t  February  
T e r m ,  1931, of ~ ~ E C I C L P : X B I ' R ( ; .  R ~ T - c r r e d .  
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This is an action brought by plaintiff against the defendant to recover 
the sum of $350.00 and interest thereon from May, 1927. The plaintiff 
contends that  the suit was grounded upon allegations that  the Y .  & 13. 
Corporation was insolvent in 1926 and 1927; that  the defendant mas a 
stockholder in 1926, holding 100 shares of its stock (par  value of $10.00 
a share) ; that  defendant with the knowledge of its in!rolrency or be- 
liering it to  be insolrent, went to J. A. Yarborough, its president, treas- 
urer and general manager, desiring and designing to he quit of said 
stock and get his money back upon it before the corporation might fail 
in business, and thus advantage hinlself to the detriment of creditors 
and other stockholders, and prevailed upon said officer of the corporatioli 
to redeem said stock with the money of the corporation, and that  in this 
may he did obtain $340.00 of its funds in violation of the, law governing 
such cases. 

This contention of plaintiff was denied by clefenda~~t,  and he for 
further answer and defense contended: That  the defendailt owned $1,000 
in stock in the Y. & B. Corporation, and sold same abou 26 Norember, 
1926, to J. A. Yarborough, personally, and accepted from Yarborough 
a note in payment of said stock, $750.00, which note wa3 renewed from 
time to time, and now $400.00 remains unpaid. That  this defendant 
dealt with J. A. Yarborough and not the T. 6- B. Corporation. That  
J. A. Yarborough bought said stock from this defeiidant personally, and 
executed his personal note in payment of said stock. Thai this defendant 
made no milawful attacks upon the Y. 6: B. C o r p o r a t i o ~  treasury, and 
has none of its money. 

Defendant sold his $1,000 worth of stock for $i5O.OC1 to J. A. Yar-  
borough, who ga re  his note on which two payments of $290.00 and 
$100.00 were made, for which this action was instituted. 

The issues submitted to the jury and their answer thereto were as 
follows: "Is the defendant indebted to plaintiff, and if so, in what 
amount?  Answer: $350.00 with interest from the date of the checks." 
( I t  is agreed by co~uisel for plaintiff and defendant that date of checks 
referred to is $230.00, 23 Xay ,  1927; $100.00, 21  July,  1927.) 

Defendant made numerous exceptions antl assignmenis of error and 
appealed to  the Supreme Court. 

E. B. Cline antl Preston Le. Ross for p la in f i f .  
G. T .  Carswell and Joe IT'. Erlsin for defendant .  

CIARKSOX, J. At  the close of plaintiff's rvidence and at the close of 
all the el-idenee, the defendant made n~otiotis for judgment as in ease 
of nonsuit. C. S., 567. The court below orerruled the::e motions, and 
in this we think there was error. This action was tri1.d at February 
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Term, 1931. The case of Shuford I.. B r o u n ,  was ha~ided dolrn 20 
Nay,  1931, ante ,  17. 111 that case we set forth the facts a d  law ap- 
plicable thereto. The  present case is similar, and we see no good reason 
to go o ~ e r  the niatter agaiu. 

I n  tlie above case we said, at p. 25 : "Mere sciutilla of erideuce, or 
evidence raising o111y suspicion, conjecture, guess, surmise or specula- 
tion, is insufficient to take the case to the jury." 

I n  Denny v .  S n o u ,  199 N .  C., at p. 774, the principle is thus stated: 
" '-1 rerdict or fillding must rest upon facts proretl. or a t  least up011 
facts of which there is substal~tial evidence, and cannot rest upon mere 
surmise, speculat io~~, co~ijecture, or suspicion. There must be legal 
evidence of every ruaterial fact necessary to support the verdict or 
finding, and such verdict or findiiig must be grounded on a reasouable 
certainty as to probabilities arising from a fa i r  consideratiol~ of tlie 
rridelice, and not a mere guess, or on possibilities.' 23 C. J.. pp. 31-52. 
8. L'. Johnson., ante ,  429." 

I n  the present case all the evidence was to the effect that  the stock 
\\as sold ill good fai th by d e f e n d a ~ ~ f  to J .  A. Yarborough persol~ally, who 
gave his ~ lo t e  to defentlal~t for same. The paymeuts on the note wcre 
made by Yarborough to the bank, where tlefentlant had the note dis- 
counted, and defenda~lt had no knowledge from what source the moucy 
came to make the payments. 

I t  is nell  settled that the competency, admissibility and sufficiency of 
the crideuce is for the court to determine, the weight, effect and credi- 
bility is for the jury. The duty imposed on the court is one that should 
be carefully and jealously guarded so that there shoultl he no judicial 
despotism. 

The learned aud able attorney who argued this case, called attention 
to the fact o'f the jury fillding in this case and the weight that should 
be give11 it. I n  this lie is correct. Const., Art .  I, sec. 19, is as follows: 
"In all co~~troversies a t  law respecting property, the ancient mode of 
tr ial  by jury is one of the best securities of the rights of thc pcoplcx, 
arid ought to remain sacred and iuviolable." I t  may be that the elo- 
quellce of the counsel, as it is often said, "swept the jury off of their 
feet." 

Pilate asked "What is t ru th?  and nould not stay for an answer." 
Bacon's Essay on Truth.  I t  i s  related, and the incident is  worthy of 
preservation, that  the great John Wesley was a firm believer in 1.0s 

populi,  ?'on. Dei ,  and one morning a t  the breakfast table he was quoting 
and discussing this idea, when his sister turned to him and said:  "John, 
whenever I hear you quote 'the roice of the people is the voice of God', 
there rings in my ears 'Crucify H i m !  Crucify Him.' " 
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Plaintiff 's own witness, J. A. Yarborough,  oil cross-~zxaminatioii b\. 
defendant, stated "J ly  originul note was f o r  $750.00, 0.1, wh ich  I puitl 
$350.00, leaving a balance of $400.00.'' A n d  "the Y. &. B. Corporat ion 
did not ever redeem a n y  stock f o r  M r .  Scruggs or  take u p  a n y  stock f o r  
B. L. Scruggs. I n  Kovember, 1926, t h e  Y. & B. Corporat ion was a 
going a n d  solvent concern." T h e  judgment below is  

Reversed. 

WILLIAM T. USSERY v. ERLAR'GER COTTON h1ILLS ASD B T N A  
LIFE INSURANCE COMPANY. 

(Filed 25 November, 1931.) 

Master and Servant F +Findings of fact necessary to support award 
for hernia. 

I n  order to award compensation to an employee for a n  accident re- 
sulting in hernia there must be evidence that the hernia immediately 
followed the accident, was accompanied by pain, and that the applicant 
did not have hernia prior thereto, and it  is sufficient for the Commission 
to find these facts and award compensation if the ~ a i n  immediately 
followed the accident although the hernia was not discovered until diag- 
nosis by a physician some days thereafter, ten days in this case. N. C. 
Code (Michie) , 8180. 

Master and .Servant F i-Where fact necessary to support award has 
not been found the case will be remanded, the evidence being suf- 
ficient. 

In  order for the Industrial Commission to award compensation to an 
employee suffering from hernia as  a result of a n  accident arising out of 
and in the course of his employment i t  required that  the Commission 
find the necessary facts upon the evidence, and in the absence of such 
findings, where the evidence is sufficient, on appeal to the Supreme Court 
the case will be remanded to the Superior Court for the latter court 
to remand i t  to the Industrial Commission, the last named being the 
only jurisdiction in which the evidence may be considered and passed 
upon. 

APPEAL by defendant, B t n a  Li fe  Insurance  Company, f r o m  Harwood, 
Special Judge,  a t  J u l y  Term, 1931, of DAVIDSON. Remanded. 

T h i s  i s  a proceeding under  the  provisions of the  North Carol ina 
Workmen's Compensation Act, chapter  1 3 3 8 ,  Code, 193 1. T h e  plaintiff 
is  a n  employee of t h e  defendant, Er langer  Cotton Mil ls ;  t h e  defendant, 
B t n a  Li fe  Insurance  Company, i s  the  carr ier  f o r  i t s  codefendant. B o t h  
plaintiff and  defendants  a r e  subject t o  t h e  provisions of t h e  act,  Code, 
1931, see. 8081K. 
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The facts found at the hearing before the Xorth Carolina Industrial 
Commission are as follows : 

"1. That the plaintiff was regularly employed by the defendant em- 
ployer on 10 November, 1930, at an average weekly wage of $15.83. 

2. That the plaintiff sustained an accidental illjury resulting ill a 
left inguinal hernia on 10 November, 1930, which appeared suddeilly 
with pain following an accident, and he did not have said hernia prior. 

3. That the plaintiff has lost no time from his regular work because 
of said hernia." 

On the foregoing facts, the Commission awarded the plaintiff "a11 
operation to cure the left inguinal hernia and compensation at  $9.50 
(60 per cent of $15.83) per week for such period of time as the plaintiff 
is unable to work because of said operation, as provided by section 2 ( r )  
of the North Carolina Workmen's Compensation Act. 

The defendant shall pay to the proper parties all necessary medical 
and surgical and hospital costs in this case. The defendant will pay 
the costs of this hearing." 

From this award, the defendant, B t n a  Life Insurance Company, the 
carrier for its codefendant, appealed to the judge of the Superior Court 
of Davidson County. From judgment affirming the award, the defendant 
appealed to the Supreme Court. 

Martin & Brinkley for appellee. 
Snpp & Sapp  for appellant. 

COXNOR, J. Section 2 ( r ) ,  chapter 129, Public Laws of North Caro- 
lina, 1929, (section 8081(i), Code, 1931), is as follows: 

"In all claims for compensation for hernia or rupture, resulting from 
injury by accident arising out of and in the course of the employee's 
employment, it must be definitely proven to the satisfaction of the In-  
dustrial Commission : 

First, That there was an injury resulting in hernia or rupture; 
Second, That the hernia or rupture appeared suddenly; 
Third, That it was accompanied by pain; 
Fourth, That the hernia or rupture immediately followed an accident; 
Fifth, That the hernia or rupture did not exist prior to the accident 

for which compensation is claimed. 
A11 hernia or rupture, inguinal, femeral or otherwise, so proven to be 

the result of an injury by accident arising out of and in the course of 
employment, shall be treated in a surgical manner by a radical operation. 
. . . I n  case the injured employee refuses to undergo the radical 
operation for the cure of said hernia or rupture, no compensation will 
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be allowed during the time such refusal continues. I f ,  however, i t  is 
shown that  the employee has some chronic disease or is otherwise in 
such physical condition that the Commission considers it unsafe for the 
employee to undergo said operation, the employee shall be paid com- 
pensation in  accordance with the provisions of this act." 

I n  this case the appellant contends that the facts focnd by the I n -  
dustrial Commission are not sufficient to support the award made by 
said Commission, for the reason that  it is not found that  the hernia 
for which the employee claims compensatioll immediatety followed ail 
accident, resulting in injury. This contention must be sustained be- 
clause of the express provisions of the statute. 

The evidence at the hearing before the Industrial Commission tended 
to show that  the plaintiff suffered the injury by accident on 10 Kovenl- 
ber, 1930, which arose out of and was in the course of his employment. 
Ten days thereafter an  examination by a physician disclos~~d that he then 
had a sliding inguinal hernia on the left side. The plaintiff testified that 
at  the time of his injury he  felt a sharp pain. This pain continued for 
ten days when he first consulted the physician. H e  testified that he did 
not hare  a hernia prior to the accident. This testimony, if found to be 
true by the Industrial Commission, would be sufficient, we think, to 
support a finding by said Comnlission that the hernia discovered by the 
physician on 20 Noven~ber, 1930, immediately followed the accident 011 

10 h'orember, 1930. I t  is immaterial that the plaintiff did not know 
until advised by the physician that  he had a hernia. If in fact the 
hernia immediately followed the accident, that is sufficient under the 
statute. 

As there was evidence from which the Industrial Comnission, whic!~ 
alone under the statute may find the facts in a proceeding for compensa- 
tion under the provisions of the North Carolina Workmen's Compensa- 
tion Act, may find that the plaintiff suffered a hernia which imme- 
diately followed the accident, the proceeding is remanded to the Superior 
Court of Davidson County with direction that i t  then be remanded to 
the North Carolina Industrial Commission that said Commission may 
consider the evidence and find whether or not the hernia which plain- 
tiff suffered followed immediately the accident which occurred on 10 
November, 1930. I n  the absence of such finding, specifil:ally and defi- 
nitely made by the Industrial Commission, the plaintiff upon the facts 
disclosed by the evidence, is not entitled to compensation, and his claim 
should be disallowed. We  do not reverse the judgment of the Superior 
Court on this appeal, as there was evidence a t  the hearing before the 
Industrial Commission tending to establish all the facts required by the 
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s ta tu te  to  support  the  a n a r d  made  by the said Commission. Of course, 
ileither this  Court  nor the  Superior  Court,  upon appeal  f r o m  t h e  award 
of the  Indus t r ia l  Commission, can  consider t h e  eridence and  determine 
therefrom what  the  facts  are. T h i s  is  a matter  exclusirelg f o r  the  I n -  
dustr ia l  Commission. 

Remanded. 

MRS. JAJIES F. PARKER v. GREAT ATLANTIC & PACIFIC 
TEA COMPANY. 

(Filed 25 Kovember, 1931.) 

1. Sepligence A c-Fks ipsa loquitur does not apply to injury caused 
by falling on oiled floor of store building. 

Tlie doctrine of re8 ipsa logu i tur  does not apply to an injury received 
by n customer or inritee in a store building caused by the customer's 
slipping and falling 011 the oiled floor of the store. 

2. Segligence A c-Evidence that oil had been applied to floor in a 
negligent manner, causing injury, held sufficient. 

Where in a n  action by a cuitomer to recover damages for an injury 
sustained by slipping and falling on the oiled floor of a grocery store 
there is evidence that  the injury occurred 011 Monday after the flwr had 
bccn oiled on the preceding Saturda) rligllt and that the oil had accumu- 
lated in qtreaks and that the customer slipped ant1 fell where tllere was 
an unusual accumulation of oil a t  a place \\here customers mere i n ~ i t e d  
to in<pect m r r c l ~ a n d i ~ e  difplayed, is Hf'Td: sufficient evidence that the 
oil h:1d hew nrgligtwtly applied to take the caae to the jury upon the 
issnc of the defcridant'q negligence. 

3. Appeal and Error J e-E~clusion of evidence, if error, held harmless, 
the excluded evidence being argued to the jury without objection. 

TVhere, in an action by a customer to  recover damagfs sustained from 
slipping aud falling on the oiled floor of n grocery stoke, the trial court 
fh\-clndes eritlence offered b~ the clefcndant that tllere were three hundred 
other customers in the store on the same day and none of them mere 
injnred, but the eridence excluded is argued to the jury nithout objection, 
Held: if the evidence n as competent and waq erroneousl~ excluded, i t  was 
not error to defendant's prejudice \rho received the full benefit in the 
argument of the case before the jury. 

CIVIL ACTIOS, before Cowper, Special Judge, a t  Apr i l  Term,  1931, of 
WAYKE. 

T h e  plaintiff alleged and  offered e ~ i d e n c e  tending to show tha t  on 
1 0  March ,  1930, a t  about eight o'clock i n  t h e  morning, she entered the  
store of t h e  defendant and  walked toward t h e  milk counter.  H e r  nar-  
ra t ive  of the  occurrence is  as  f o l l o ~ m :  "I entered the  door and gave 
a casual glance over the  display of groceries t h a t  were i n  the  store and  
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went 011 toward tlie milk counter, i n d  just half way, a ittle closer to 
the meat counter, suddenly both feet went out and I ft.11. Both feet 
slippctl out from under me. I fell backward, that  is, my feet went 
forward and I struck the floor. . . . There was a damp place on the 
floor, looked like oil. I t  appeared to be oil and had dried more in some 
p l a c ~ s  than in others. Where I stepped was one of the damp places. 
Somc of the planks at this place looked practically dry, and then there 
werc streaks on them that  looked damp as if i t  was damp with oil and 
it w:~s more so in the place where I walked. I walked through the place 
that scemcd to be more than any other part  of the floor. There seemed 
to bc on part of the boards little streaks that  didn't seem to be perfectly 
dry. 1 could detect the exact point where I slipped and at that point 
tlierc, wns a grratcr accuniulation of oil where I stepped. . . . My 
llose had a big spot of oil on them." There was evidence corroborating 
the testimony of plaintiff, and other evidence tending to show that she 
had sustai~led permanent and painful illjury as a result of tlie fall. 

Tlie defendant denied all allegations of negligence and offered evidence 
tending to show that  the floor was oiled Saturday night and that the 
plai~ltiff fell Monday morning shortly after the store openell for business. 

Issucs of negligei~ce, contributory negligence and damages were sub- 
~nit tct l  to the jury alld aiiswered in favor of plaintiff. T h r  verdict 
i~warded damages ill the sum of $3,500. 

From judgmwt upon the verdict the dcfe~itiant appealed. 

I~Ko(~I)E:K, J. The fact that  a floor is oiled corlstitutes no evidence of 
~ l ~ g l i g e ~ ~ c c .  Oiling is both customary and necessary, particularly ill 
stores of the type and character described in the evideuce. Nor does 
tlie mere fact that a customer falls in a store constitute evidence of 
i~cgligence for the reasou that  judicial utterances upoil the subject 
(*oncur in tlie view that  Y E S  ips loquitur dom not apply lo  injuries re- 
s u l t i ~ ~ g  from slipping or falling, occasioned by the presence of grease 
or oil up011 the floors of a store. 

Co~isidcring the evidence in the case a t  bar with that  liberality which 
tho law requires, it  would appear as a reasonable inference that  the floor 
was not properly oiled, in tha t  oil had been permitted LO accumulate 
on the floor a t  a place where customers were invited to inspect the 
rnerchalldise displayed. The  ultimate question is  whe the~  the evidence 
brings the case within the rules of liability heretofore announced in 
Boudetz  z.. Kress, 198 S. C., 559, 152 S .  E., 625. The Court is of the 



opinion t h a t  t l ~ e r e  was  some e r i d e i ~ c e  of negligeilce to  b(x submitted to 
the jury,  and  h e l m  l l o z ~ d e n  v. Kress, supra ,  would govern. 

T h e  defendailt undertook t o  show tha t  th ree  hundred customers ell- 
tered the  s tore oil the d a y  plaintiff fell, and t h a t  110 one else sustaii~ecl 
injury.  Doubtless this  e ~ i d e i i c e  was offered f o r  thc  purpose of refut ing 
the theory t h a t  tlie' floor was improperly oiled. T h e  t r i a l  judge excluded 
the  evidence, but it  appears  f r o m  a notation ill t h e  record tha t  cou1isc.1 
011 each side, without objection, argued to t h e  j u r y  t h a t  there were t1lrc.e 
liundred people present i l l  the  s tore on t h e  d a y  plaintiff was  irijured. S o  
that ,  if i t  he co~iceded tha t  the excluded evideuce was competent, uever- 
tlieless, the  defendant had  tlie fu l l  bellefit of every inferelice which could 
he drawn f r o m  such testimony. 

There  a r e  other  exceptions ill the record, but a careful  exa in i r~a t io i~  
of them fai ls  t o  produce the  conviction tha t  substantial ( n o r  was corn- 
mit ted i n  t h e  admissiou of evideuce. 

,Uo error .  

A. 8. GIIADT, IIECEI~ER OF FAHhIEIIS ANL) MERCHASTS BANK OF MOUXT 
OLIVE, v. S .  I,. WARIIEX A K D  OTIIEHS, A K D  CITIZESS B A S K  OF 

RIOUNT OLITE. 
(Filed 25 Sovemkr ,  1031.) 

Pleadings D b--Demurrer for misjoinder of parties and causes hdd  
properly sustained in this case. 

Where the receiver of an insolvent banking corporation brings action 
against its directors, allegiig mismanagerneiit resulting in insolvency, 
and against another banking corporation nitli  which the insolvent cor- 
poration was later merged, alleging breach of a contract with the direc- 
tors of the insolvent corporation in regard to liquidation, resulting in 
loss, there is a misjoinder of parties and causes of action and the action 
will be dismissed upon the defendant's demurrer, there being 110 allegn- 
tion in the complaiiit of a conspiracy or of a geaeral or coutinued course 
of dealing or systematic policy or wrongdoing participated in by all the 
defendants, C.  S., S l l ( 4 ) ,  (ti),  C. S., 456, as amended by chapter 344, 
Public Laws of 1931, applying only when tlie plaintiff is in doubt a s  to 
the persons from whom lie is entitled to relief. 

APPEAL by plaintiff f r o m  Cowper ,  Special Judgc., a t  l lp r i l  Terrii, 1931, 
of WAYKE. Affirmed. 

F r o m  judgment sustai i i i i~g tlie demurrers  to  the  compla i i~ t ,  fo r  nlis- 
joinder of par t ies  and causes of action. aud  tlisniissing the ;ictioil. p1ai11- 
tiff appealed to the  Supreme Court .  
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J .  Faiso~z T h o m s o ~ z ,  Kenneth ('. Royal1 and Teagug d! Dees for 
plaintiff. 

R. D. Johnson,  I ~ n g s f o n ,  ;lllen ci! Taylor ,  and DicX.inmn & Freeman 
for defendants. 

C o s s o ~ ,  J. This  is an action by the receirer of an insolvent banking 
corporation against the directors of said corporation, and also against 
aiiotlier banking corporation, with which the insolvent corporation, prior 
to its i n s o l ~ w ~ c y ,  was merged or consolidated. 

The plaintiff alleges &his  cause of action against the defendants, 
directors of the i n s o l ~ e l ~ t  corporation, while it was engaged in  business, 
and prior to i ts  merger or coilsolidation with the defendant bankillg 
corporation, acts of negligence, resulting in its insolrency; he alleges as 
his cause of action against the defendant banking corporation that  after 
the merger or consolidation, said banking corporation breached its con- 
tract with the dirwtors of the insolvent corporation, with respect to its 
liquidation, resulting in loss to said corporation. There v-ere 110 allega- 
tions in the complaiiit of a conspiracy betweeii the defendants, or of a 
course of dealing between them with respect to the assets of the itisolrent 
corporation, amountiiig to a coilspiracy. 

There is a misjoinder of parties (R .  R. T .  Hardzmre C'o., 135 N. C., 
73, 47 S. E., 234) and of causes of action (Hzcqgins c. Ti'aters, 167 
N. C., 197, 83 S. E., 334) in  the complaint i n  this aclion. F o r  this 
reasoil there is 1-10 error in the judgment sustaining ihe demurrers 
(C. S., 511(4) and ( 3 )  and dismissii~g the action. Shuforrl z.. 17ar- 
borough, 198 P\'. C., 5, 150 S. E., 618. 

Thcre is 110 allegation in the complaint of a general and continued 
course of dcaling, or of a systematic policy of wrong doing, participated 
in  by all the defe~idalits, a d  resulting in loss to the plaintiff. Fo r  thiq 
reason T r u s t  Co. P. I'eiwe, 195 N. C., 717, 143 S. E., 5.24, cited and 
relied on by plaintiff, is i ~ o t  applicable in this case. 

C. S., 456, as amei~ded by chapter 344, Public Laws 1931, applies 
only when the plaintiff is in doubt as to the persons froin whom he is 
e~ltitled to redress 011 his cause of action; in that case he mag join two 
or more nersons as defendants to determine ~ r h i c h  is liable. The  statute 
manifestly does not authorize a misjoinder of causes of action and of 
parties. Such was not its purpose. -1 complaint is demurrable now as 
before the amendment of C. S., 456, for a misjoinder of parties, and of 
causes of action. C. S., 511(4) and ( 5 ) .  

Affirmed. 
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I,II,I,IE E P P S  v. GATE C I T Y  L I F E  I S S U I i A S C E  COhIPAST.  

(Filed 26 November, 1931.) 

Insurance J f-Intentional shooting of insured by another held to prevent 
recovery under terms of the policy contract. 

Where a policy of life insurance provides that no recovery should be 
had thereon if the death of the insured is caused by the intentional act 
of another, the provision is valid, and upon evidence tending to shon 
that the iilsured was intentionally shot by a police ofticer to prevent the 
insured from shooting another officer, and that the insured died as a 
result thereof, an instruction that if the jury believed the evidence to 
ansuer the issue in the insurer's favor is uot error, for although the 
officer did not intend to kill the deceased the  injury resulting in death 
n.a\ intentiorlally inflicted. 

A 1 ~ ~ ~ . < ~  by plaintiff from Oglesby, J., at  September Term, 1931, of 
FORSYTH. Affirmed. 

This is ail actioii to recover oil a policy of insura~ice issued by the 
defendaut oil the life of S a m  Epps, deceased, in which plailitifl' is uametl 
as beneficiary. 

The  action was tried ill the county court of Forsyth C ' o u ~ ~ t y  before 
Efird, J.. and a jury. 

I t  is provided in the policy that "IIO benefits will be paid for drat11 
resulting nithi11 two years from suicide, immorality, intemperallce, or 
as a puiiishment for violatioil of the lan ,  or death caused by the beuc- 
ficiary, or caused wholly or in part  by the iriteiitio~ial act of ally persoil 
(assault committed or1 the iilsured for the sole purpose of burglary, or 
robbery excepted), but ill all of the above ereuts the helieficiary shall 
ill case of the death of the i~isurcd be entitled to receive the reserve hcltl 
for this policy accordiiig to the America11 Experie11c.e Table a d  31 
per cent iiiterest." 

The only issue subniitted to the jury mas as follows: 
"Was the dcath of Sam Epps  caused wholly or ill part by tlie illtell- 

tioiial act of any persoil?" 
,111 the evidence offered a t  the tr ial  tended to show that Sani Epp ,  

the iiisured, was shot a ~ l d  killed on the night of 6 December, 1930, by n 
police officer of the city of Winston-Salem, N. C.;  that at the time hc 
was shot by the police officer, Sam Epps  n a s  about to shoot ailother 
officer, who had beell called upou to arrest him for a violation of tlie 
law; and that  the act of the police officer who shot Sam Epps  was ill- 
tentioiial and not accidental. The  officer testified that he did not interit! 
to kill Sam Epps, but shot to  prevent him from killiug the other officer. 
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The policy of insurance on the life of Sam Epps  was issued on 6 October, 
1930. I t  had no reserve value a t  the date of his death 011 6 December, 
1930. 

At the close of the evidence, the court instructed tho jury that  the 
burden of proof on the issue was upon the defendant, and that  if the 
jury believed the evidence and found the facts to be 21s the evidence 
tended to  show, they should answer the issue, "Yes." The jury answered 
the issue, "Yes." 

From judgment that  plaintiff recover nothing of the defendant, the 
plaintiff appealed to the judge of the Superior Court of 3'orsyth County. 
At  the hearing of the appeal, the judgment was affirmed, and plaintiff 
appealed to the Supreme Court. 

F.  T t ' .  T.T'illiams f o r  plaintiff. 
Tl'allace CE Wall for defendant. 

COKKOR, J. There was 110 error in the instruction of the judge of the 
county court to the jury. 

The evidence for tho defendant, uncontradicted by evidence for the 
plaintiff, tended to show that  the death of the insured was caused by 
the act of the police officer, and that  this act was intentional, and not 
accitlei~tal, as contended by the plaintiff. I t  is immaterial that  the  officer 
did not intend to kill the insured; he did intend to shoot him, and 
this was the act which caused his  death. 

The  provisioii of the  policy on which the defendant aelied, is  valid. 
1 C. J., sec. 101, page 442, and cases cited in support of' the text. See, 
also, 56 A. L. R., note page 685.  There is  no ambiguity in  the language 
of this provision as applied to the facts of this case. The  judgment is 

Affirmed. 

J. T. PRUITT v. L. V. PARKER ET AL. 

(Filed 25 November, 1931.) 

1. Chattel Mortgages R h--Chattel mortgage Arst indexed and cross- 
indexed in chattel mortgnge index has priority. 

The indexing and cross-indexing of chattel mortgages is an essential 
part of their registration, and where separate indexes for real estate 
mortgages and chattel mortgages are kept by the registw of deeds of a 
county, a duly recorded chattel mortgage which is indexed and cross- 
indexed in the general chattel mortgage index has prior ty  over a mort- 
gage covering the same personal property and also certain real estate 
which is previously executed and recorded and indexed in the general 
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real estate mortgage index but subsequently indexed and cross-indexed 
in the general chattel mortgage index. C. S., 3560, 3561, as amended 
by chapter 327, Public Laws of 1929. 

2. Chattel Mortgages B c-Recitation in chattel mortgage in this case 
held not to affect its priority of lien. 

The priority of a chattel mortgage which is properly recorded and 
indexed is not aEected by the fact that its narranty excluded "encum- 
brances of record" when the alleged prior encumbrance is n o t  indexed 
and cross-indexed as required by the statute. 

APPEAL by defendants from Barnhill, J., at  Chambers in Raleigh, 15  
April, 1931. From FRANKLIX. Affirmed. 

11s The following judgment was rendered in the court below: "Tl ' 

cause coming on to be heard upon return of notice to show cause why 
the temporary restraining order heretofore granted should not be coil- 
tinued to the final hearing, before Honorable M. V. Barnhill, judge 
presiding and holding the courts of the Seventh Judicial District, at 
Chambers in Raleigh, on 15 April,  1931, the plaintiff being present 
in person, and through his counsel, Biggs and Broughton, and W. H. 
Yarborough, and the defendants being present in person and reprr- 
sented by their counsel, George C. Green, Esq.; and being heard upon 
the admissions in the pleadings and adinissioris made ill open court, 
the court finds the following facts:  

F i r s t :  That  the plaintiff liolds a chattel mortgage upon certain per- 
sonal property as  set out and described i11 the complaii~t executed by 
L. V. Parker and recorded in  Franklin County registry on 28 May, 
1930, in Deed Book 294, a t  pages 129 and 130, and the defrndalit, R. W. 
Jordan, holds a note executed by L. V. Parker secured by a trust deed 
or chattel mortgage to the defendant, G. C. Fanney, trustee, ronreying 
wrtain real estate in Warren County therein describcd, and the identiral 
personal property described in the chattel mortgage from L. V. Parker 
to the plaintiff, J. T. Prui t t ,  and said i i~strument was r.eporclc~d in 
thc registry of Franklin County on 28 May (20th),  1930, in 1)cctl I3ook 
894, at  pages 123 and 124. 

Second: The  instrument from L. V. Parker to G. C. Fanney, trustee, 
securing the notes held by R. W. Jordan was indexed and cross-iiidexed 
in the front portion of Deed Book 294, ill which the same was recorded 
on the same day on which it was filed for registratiorl, and it n a s  
indexed and cross-indexed upon the general real estate cross-index main- 
tained and kept by the register of deeds of Franklit1 County in his 
office on the day of its registration, and was indexed and cross-il~dexetl 
upon the general chattel mortgage cross-index maintained and kept 
by the register of deeds of Franklin County on a date subsequent to thr  
indexing and cross-indexing of the chattel mortgage held by the plaintiff. 
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Tliird : The chattel mortgage from L. V. I'arker to J. T. Prui t t ,  held 
by the plaintiff, was indexed and cross-i~idexed in the front portion of 
Deed Book 294, in which it was registered on 28 May, 1930, the day 
of its registration, and was likewise indexed and cross-mdexed in the 
g n ~ c r a l  chattel mortgage cross-index maintained and kept by the register 
of deeds of Franklin County on 28 May, 1930. 

Four th :  That  as a part  of the system of registration of instruments 
maintained and kept by the county of Franklin a t  the time of the 
rcgistratiou of the respective instruments a b o ~ e  recited, there was 
rnai~ltained and kept ill addition to the several books of registratio~i 
21 separate system of cross-indexes for real property and a separate 
~ y s t e m  of cross-indexes for chattel mortgages and other instruments 
co~lrerllillg personal property. Instruments affecting t i t h  to real prop- 
c ~ t y  under tlle system maintained in Franklin County are indexed and 
cross-indexed in the front of the respective registration hooks in which 
such i ~ ~ s t r u m e l ~ t s  are recorded, and in addition thert~to, a;e indexed and 
vross-i11dexed ill the separate cross-index system for real estate instru- 
mcl~ts, a d  chattel iiiortgages and other instruments concerni~ig personal 
property are likewise indexed and cross-indexed in the front portion 
of tlic rcgistration book in which the same arc. recorded, and in addition 
tlierrto, are indexed and cross-indexed in the separate cross-index system 
kcpt for chattel mortgages and other instrume~its  concel-ning persoual 
property. 

F i f t h :  That  defel~dnnt Parker,  who is the mortgagor in each instru- 
niellt ill co l~t rowrsy  is I I O W  and was at the time of the esecution of the 
said i l ~ s t r u r n e ~ ~ t s  a11d the recording thereof, a reside111 of F r a ~ t k l i ~ ~  
County. 

Vpon the foregoing facts the plaintiff c o ~ ~ t n l t i s  a ~ d  a s e r t s  that tlit  
cal~attcl ~nortgage now held by him co~~st i tu tes  a prior lien up011 the 
1wrsoud property therein described by ~ i r t u e  of its lmior indexing 
systcni kept nntl maintained for cliattel mortgages and otll2r instruments 
c o l l c t w ~ i ~ ~ p  pcrsonal property, and the t lc fe~~dants  contend and assert 
that the i l~c lc i i~ lg  and cross-indexing of tlie instrument from L. V. 
Parker to G. C. Fanney, trustee, ill tlie front portion of Deed Book 
294, in which the same is recorded, and in the general index system 
for wal  property, prior to tlie registration, indexing and cross-indexing 
of the chattel mortgage held by the plaintiff, gives the defendants a 
prior lie11 up011 said property. 

I'p011 the f i ~ ~ c l i ~ ~ g  of the foregoing facts alld after 1icai.ing argument 
of eou~~sc l ,  tlie court, being of the opinioli that the l ie1 held by the 
p ln i~~t i f f  is prior to the lie11 held by tlie defendants upon the personal 
l)ropt.rty tlcscribed ill the said chattel mortgage and tlie complaint, so 
;~cljudgt~saalld it is, therefore, ordered. considerecl and adjudged that  the 



K. C.] FALL TERM, 1931. 699 

temporary restraining order lierein issued be a d  tlle same is liereby 
colitinued to the final hearing of this cause." 

T h r  defendants excepted and assigned error "to the judgment of the 
court" and appealed to tlie Supreme Court. 

17arborough d 17ai-borough and Ricjgs (e. Rrmrghton for p la in f i f t .  
Geolye C'. Green for. t lrfendants.  

@LARI;~O~Y,  J. This action, in effect, is brought to determii~e the 
rights of plaintiff and defendants to certain personal property. 

(1 )  011  26 May, 1930, L. V. Parker,  defenda~lt  (L.  V. Parker trading 
as  Carolina Box Lumber Company) being indebted to J .  T .  Prui t t ,  
tlie p l a i~~ t i f f ,  and to secure the indebtedness executed a chattel mort- 
gage to plaintiff 011 certain personal property describing same. This 
chattel mortgage was duly recorded in  tlie office of the register of decds 
of Franklin County, on 28 May, 1930, in Book 294, at pages 129-30. 

(2 )  On 1 January,  1929, L. V. Parker being iudebted to R. W. Jar- 
dim, the dcferdarit, and to secure tho i~~debtediiess executed a deed in 
trust to G. C. Fanney, trustee defendaiit, on certain personal property 
describing same. I n  said deed in trust is the same personal proper fy  
that  is set forth in  pla in f i f f ' s  chattel mor fgngr .  This deed in trust was 
duly recorded in the office of the register of deeds of Frankliri County, 
on 20 May, 1930, in Book 294, pages 123-4. 

Plaintiff's chattel mortgage was indexed and cross-iritlexed on 28 
Nay,  1930, upon tlie general chattel mortgage cross-index niaintained 
and kept by tlle register of deeds of Franklin County, before tlie deed in 
trust to G. C. Fanney, trustee, was indexed and cross-indexed upon the 
general chattel mortgage cross-index maintained and kept as aforesaid. 

The  first question presented by defendant: I s  the deed of trust from 
L. V. Parker  to G. C. Fanney, trustee for R. W. J o r d a ~ i ,  recorded in 
the same book arid iiidexerl in the same book ahead of tlie chattel mort- 
gage from said Parker to plaintiff J. T .  P ru i t t  inferior ill lien because 
i ~ ~ d e x e d  in tlie general chattel mortgage book subseque~it to the Prui t t  
mortgage? W e  think so, as i t  was i ~ o t  properly indexed and cross- 
i ~ ~ d e x e d  as is provided by the statute. 

This  action inrolres the construction of chapter 327 of the Public 
Laws of 1929, entitled "An act to amend section 3560 and 3561, of tlie 
Consolidated Statutes, relating to the indexing of instruments in tlie 
office of the register of deeds for the several counties." S e c t i o ~ ~  1 amends 
section 3560 giving authority to the county com~nissioriers to illstall tlic 
"Family" index system and providing that  no instrunieiit shall be 
lawfully recorded until i~idexed and cross-indexed according to tlir 
particular system in use. Section 2 strikes out all of section 3,561, a l~t l  
inserts in lieu thereof the following: 
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"3561. Index and Cross-Index of Registered Instmments. The reg- 
ister of deeds shall provide and keep in his office full and complete alpha- 
betical indexes of the names and the parties to all lienrl, grants, deeds, 
mortgages, bonds and other instruments of writing required or author- 
ized to be registered; such indexes to be kept in well bound books, and 
shall state in full the names of all parties, whether grantors, grantees, 
wiidors, vendees, obligors or obligees, and shall be indl2xed and cross- 
iiidexed, within twenty-four hours after registering any instrument, so 
as to show the name of each party under tlie appropriate letter of the 
:ilphabet; and wherever the 'Family' index system sha'l be in use, to 
also show the name of each party under the appropriate family name 
a i ~ d  the initials of said party under the appropriate alphabetical arrange- 
meilt of said index; and all instruments shall be indext>d according to 
the particular system in use in the respective office in which the instru- 
ment is filed for record. Reference shall be made, oppcsite each name 
to the page, title, or number of the books in which is registered any 
instrument; Proz~ided, that  where the 'Family' system hereinbefore re- 
ferred to has not been installed, but there has been installed an  indexing 
systeni having subdi~isions of the several letters of the alphabet, a 
registerccl instrumei~t shall be deemed to be properly ind-xed only when 
tht> same shall have been indexed under the correct sutdivision of the 
;~ppropriate letter of the alphabet; Provided, further,  that no instru- 
rnmt shall be deemed to be properly registered until the same has been 
properly indexed as herein provided; Provided, further that  all coun- 
ties where a separate index system is kept for chattel mortgages or 
other instruments couceriling personal property, no instr Jment affecting 
the title to real estate shall be deemed to be properly :*egistered until 
tlie same has been properly registered and indexed in  the books aild 
index system kept for real estate conveyances; Provided, further, that 
it shall be the duty of the register of deeds of each county, in which 
there is a separate index for conveyances of personal property and for 
those of real estate, to double index every such conveyance, provided 
that such coiiveyance shall contain both species of property. A viola- 
tion of this section shall constitute a misdemeanor." 

Section 3. That  this act shall not affect pending legislation (litiga- 
tion) or instruments heretofore registered." 

The act of 1929 provides that no instrument shall be deemed to be 
properly registered until the same has been properly indexed as pro- 
~ i d e d  in the act, allti where a separate index system is Lept for chattel 
mortgages (4th findil~g of fact) ,  as was this case in  Franklin County, 
chattel mortgages must be indexed and cross-indexed in the chattel 
mortgage index system. 
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In  S tory  c. Slacle, 199 N .  C., at  p. 597, citing a wealth of authorities, 
in this jurisdiction, i t  is held : "The indexing and cross-indexing of 
instruments required to be registered is an essential part  of their regis- 
tration." 

We do not think Whifehurs t  v .  Garrett, 196 S. C., 154 relied 011 by 
defendants, is  applicable. That  decision was rendered 10 October, 1928. 
before the act of 1929, supra, and the facts were also different. 

W e  think the intention of the present act clear and not ambiguouh, 
and on the facts in this case plaintiff, on this aspect, had a prior lien. 

The second question presented : But  defendants further c o n t e d  : ' (If 
any additional notice is required, it is to be found in the mortgage to 
P ru i t t  itself, as follows: (that the same (the property herein described) 
are  free and clear from all encumbrances except encumbrances of 
record.' " Defendants contend that  "While it is the established rulc that 
no notice however full and formal call take the place of registratio11 
where the subsequent mortgage of the same property recites that it i. 
made subject to a prior mortgage, such recitation is more than a m t w  
notice of prior encumbrance; and i t  establishes a trust ill equity ill 
f a ro r  of the prior encumbrances, e r m  though his instrument i s  iiot 
registered. Hank T .  T'ass, 130 N .  C., 590; Rank I * .  Smi th ,  156 N. C. ,  
635." 

We do not think the above cases cited by defendant are applicablc, but 
in Story  v. Slade, sup?.a, at  pp. 597-8, vie find: "The present cast,, 
therefore, comes squarely within the decisions in I Iardy  v.  Abdallnh, 
192 N .  C. ,  45, 133 S. E., 195 and Piano Co. c. Spruill,  1.50 N. C'., 
168, 63 S. E. ,  723, in which similar references are held to be insufficient 
to take the place of proper registration of alleged prior eiicumhrance.;." 
Lawson c .  Key, 199 N. C., 664. Fo r  the reasons giren, thr  judgmmt 
below is 

AIffir~iled. 

MRS. SARI T .  HODGES, WIDOW OF SAM T. HODGES, DECEASED, DEPENDENT 
A N D  PLAIXTIFF, v. HOME MORTGAGE COMPANY, EMPLOYER, AND 

UXITED STATES FIDELITY AND GUARANTY COJIPANY, CARKIER, 
DEFEKDASTS. 

(Filed 25 November, 1931.) 

1. Master and Servant F a-Executive, while engaged in duties relative 
to policy of company, is not an employee within meaning of the 
act. 

The scope of the term "employee" as used in the Workmen's Compen- 
sation Act is to be determined in the light of the entire act, giving signifi- 
cance to its prorision for compensation based upon a per centum of the 
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H ~ D G E S  C. MORTGAGE Co. 

arerage weelily wage and its title and theory to award co~npensatioii 
to workmen and their dependents, and Held: esecutires, while engaged 
in their duties directing or relating to the policy of tlie I~usiness are not 
cinployees withill the inteiit and n~eaning of the act, th? test being tlie 
iiature and quality of the act ut the time of the injury. 

2. Same--Evidence in this case disclosed that executive was injured 
while discharging dutics relating to policy of the busir~ess. 

U ~ 0 1 1  eridence tending to show that an injury made tlie basis for  a 
clailu under the Workmen's Coml~ensatioii Act was receiied by the  ice- 
ireaident of a mortgage company whose remuneration \\as fixed ulwn a 
cwmmission on the loans he secured for the company, and that the acci- 
dent occurrt,d while lie was on his nay to catch a train to meet tlie 
treasurer of the company to negotiate certain trust contracts: Held ,  
tlie injury was not cornpensable uuder the TTorknlen's Compelisation Act, 
the vice-president not being an e1~ll)loyee at the tiiue within the inteiit 
ant1 meaning of its lxorisions. 

CIVIL ACTIOX, before Daniels, J., at  Special Term, 1931, of D r ~ ~ - m .  
Sam T. Hodges, executive vice-president of the Home Mortgage Com- 

pany, died on 13 June,  1930, as a result of an  automobile accident. 
A claim for compensation was filed and a hearing was lwld in Durham 
oil 16  Xarcli, 1931. ,111 award mas made by the hearing commissioner, 
and tllereupon the defendanrs, Home Mortgage Compaiiy and United 
States Fidelity and Guaranty Company, carrier, appea'ed to the full 
Coniniissioii as provided by statute. The  full Commission affirmed 
the award and the defendants appealed to the Superior Court of Dur- 
ham County. 

EIodges, tlie deceased, a t  the time of his death, was .xecutirc vice- 
president and directing head of the Home Nostgage Compaiiy. H e  
had no immediate superior. KO one issued orders to him. H e  was re- 
sponsible to tlie board of directors. A11 of the employees were subject 
to his orders." There was a coiltract made between &I.. Hodges and 
the Home Mortgage Company, dated 5 April, 1927, nliicli provided 
that  Mr.  Hodges was "to enter upon the production of mortgages for 
tlie said company, . . . to d e ~ o t e  his entire time to the productioii 
of mortgage loails for the said Home Mortgage Company through 
agencies to be established and directed by him. The said Elam T. Hodges 
lierebg agrees that  through his local agents he  v i l l  produce loans for 
the said Home Xortgage Compal~y,  the borrower to furnish and pay 
for a photograph of the premises, survey of the property, examination 
of title," etc. 

I n  return for his services the contract further p r o v i d ~ l :  "The said 
Home Mortgage Company hereby agrees to pax to the said Sam T. 
Hodges a cominissioi~ of one per cent oil all loans accepted by tlie Home 
Mortgage Company." Said contract further specified : "It  is hereby 
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agreed that  this contract is to remain in  force so long as the said 
Sam T. Hodges produces rniriimunl business after the first year, of at 
least three inillion dollars a year on good first mortgage applications. I t  
is  the sense of this contract that Sam T .  Hodges, as uice-president 
of the Home Mortgage Company is to be in charge of the production 
of business subject, in his relations with the company to the executive 
committee and board of directors as any employee would be and ill 
the euent that  said Sam T. Hodges should become u~ldesirable as rice- 
president of tlie said compally this contract may be canceled by the! 
board of directors upon a basis reasonable to  both parties. . . . 
Should the volume of desirable and acceptable monthly repaynirnt ap- 
plications for loans procured through the efforts of said Sam T. Hodges 
and the agents set up  by him after two months from this day fall below 
three million dollars a gear the directors are to hare  the right to cancel 
this contract upon reasonable notice to the said Sam T. Hodges, and 
should the mortgage company be unable to handle the volume of busi- 
ness offered by the said Sam T. Hodges to tlie company, the said Sam T.  
Hodges is to hare  tlie right to cancel the contract with the company 
upon reasonable notice." 

Thc erideiicc disclosed that the comrnissiolls earlled by deceased from 
June,  1929, to June,  1930, amounted to $31,937.00. Xr .  Hodges was 
not on the payroll of the company, and hence his comniissiol~s or earu- 
ings were not included in ascertaining the preniium to be paid to tlie 
carrier in the compensation policy of insurance. 011 12 June,  1930, 
the deceased had come to Hendersonrillc for tlie purpose of "liuing 111) 
the sale of protected inrestment bonds all over the State. . . . He 
cxpected to s p e d  a week oyer there organizing and getting salcs force 
completed. We hat1 distressed mortgages in Western S o r t h  Carolina. 
. . . H e  \\-as to assume the bond end of directing the coli ipal~y'~ 
affairs, and after we had corrected tlie frozen situatioli wc were in at 
that  time, then the matter of conlpelisatioli would be taken up, but until 
that time he n a s  to actively direct the company's affairs witliout 
compensation." 

On 9 June,  tlie treasurcr of the conipaliy xent  to Kcw York 011 busi- 
ness for the company. H e  testified: "While u p  there I ran  into some 
complications in connection with out trusts and fouuti it necessary to 
come back to Durham to assemblc some figures, and because Mr. Hodges 
v a s  intimately acquainted with the xo rk  I was on in Kew York. I 
thought it necessary that  he go back with me to get the matter adjusted. 
So  after I got my data assembled, I called him over long distance to gct 
him to go back with me that  night to complete the work in coliriectiol~ 
with the trust with the Metropolitall C'asualty Insurance C'ompaliy. l l r .  
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Rodges agreed to meet me in Greensboro." On the may to Greensboro 
to catch the train for Xew York Mr.  Hodges was killed in an automobile 
accident. 

The Illdustrial Commission found as a fact that the dcaih of clainiant 
was caused by accident at a time when he was on official business for 
the Home Xortgage Company, and that  his average wc~ekly earnings 
cxcecded $30.00. The  Commission further found that  he "was an em- 
1)loyee of tlie Home Mortgage Company, working on a coramission basis 
ill lieu of a salary." 

V p o i ~  the foregoing facts the Industrial  Commission mlde  an  award, 
from which award tlie Home Mortgage Company and the United States 
Fidelity and Guaranty Company, carrier, appealed to the Superior 
('olwt. The  trial judge was of the opinion that a t  the time of his death 
the claimant was not an employee of the Home Mortgage Company 
within thr~  co~iteniplation of the Workmen's Compmsatioli Act and set 
nsidc the award made by the Industrial  Commissioil, and the plaintiff 
:11)pri1lecl to the Supreme Court. 

I\'. S. Lockha7.f  f u r  p l a i n f  if. 
B i y , q d  B r o u g h t o n  f o r  d r f e n d a n t .  

I~ROI:I)EX, J. IS an  executive vice-president and managing head of a 
corporatioli an employee thereof within the contemplati011 of the Work- 
mrn's Compensation Act ? 

Section 2 (b )  of the compensatiol~ act provides: "The term 'eniployee' 
~ n e n ~ r s  every person engaged ill an  employmelit under any appointment 
or contract of hire or apprenticeship, express or implied, oral or writtell, 
i~~c lu t l i ng  alieus, and also including minors, whether lawfully or un- 
lawfully employed, but excluding persons whose e m p l o p e n t  is both 
casual and not in the course of the trade, business, profession or occupa- 
tioil of his employer," etc. This definition must be intei-preted in the 
light of the cntire act. I n  thc first instance, the title and theory of the 
:tct inilmrt the idea of compensatioli for workmen and their dependents. 
T h r ~  :~\vards provi(1ed in the statute are bawd upon a rler centum of 
;rvcrilge weekly wagrs." These terms and terms of similar significance, 
i~lterprrtetl nccording to their ordinary meaning, point out and desig- 
11:ltc workiilg men as the beneficiaries of the act, and would not ordi- 
11nri1y be deemed to refer to executive officers receiving large salaries 
: I I I ~  cilgagcd exclusively ill designing and executing the gwera l  policies 
of tllc business. 

The  courts of various states have debated the question :~nd arrived at 
tliffel~cnt conclusions. The divergence of conclusion upon the subject 
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has resulted from different theories of interpretation as well as from 
differences in  the wording of particular statutes providing compensa- 
tion. Fo r  instance, the Oklahoma Court in S o u t h e r n  S u r e t y  Cowzpany 
v. Childcrs, 209 Pac., 927, said: '(Obviously, where the claimant TT-as 
the chief executive officer of a large corporation and his  duties did not 
require that  he perform manual or  mechanical labor, he could not be 
regarded as the employee within the meaning of the act or the terms of 
the policy, and if he sustained injuries while performing manual or 
mechanical labor, which mas no part  of his duties, but i n  which he acted 
as a mere volunteer, he would not be entitled to  compensation. On the 
other hand, although the claimant n-as the owner of the majority of 
the stock and was the chief executire officer of a corporation, yet if he 
performed manual or mechanical labor as a part  of his duties, such an  
official in his capacity as a workman might measure u p  in all respects 
to the conception of an  employee within the meaning of the act." The 
Pennsylvania Court in Eagleson v. H a r r y  G. Pres ton  Co., 109 Atlantic, 
154, allo~ved compensation to a salesman, but remarked: '(This is not 
the case of a higher executile officer of a corporation clainling an  award 
under the compensation ac t ;  that  point will be met and decided when 
we come to it, and not before." 

The Court of Appeals of New York, in Skoui tch i  v. Chic Cloak & 
S u i t  Co., 130 N.  E., 299, allowed compensation to the president-treasurer 
and manager of a small corporation. The Court, however, stated "that 
the claimant performed ordinary detail and manual work, such as 
would be required of a typical employee." Distinguishing Brozcne v. 
Browne  Co., 116 N .  E., 364, the Court further said that  the Brown? 
case simply held that "higher executive officers of a corporation are not, 
as such, its employees in the ordinary use of the  word." 

Likewise, the Supreme Judicial Court of Maine, in I I iggins  v. Bates  
Street  S h i r t  Co., 149 Atlantic, 147, said:  "When the president of a 
corporation acts only as such, performing the regular executive duties 
pertaining to his office, he  is not a n  employee within the meaning of 
the statutory definition." The Wisconsin Court in Milwaukee T o y  Co. 
v. Industr ial  Commission,  234 N .  W., 748, allowed compensation to the  
president, manager and general manager of the corporation. The deci- 
sion mas based upon the language of the compensation act in force in 
that  state, which provided that  an  injured person, in order to recover, 
must be performing "services of another under any contract of hire, 
express or implied." The opinion proceeds upon the theory that  the 
corporation mas a separate entity from its  officers, and, therefore, 
whether a person was an officer o r  not, he  mas in the ('service of an- 
other." R e c o ~ e r y  mas also permitted in the case of Columbia Casual ty  
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HODGES D. MORTGAGE CO. 
-- 

CO. z.. I ~ z d u s f ~ . i a l  Commission, 227 3. IT., 292. I n  that  case tlic injured 
person was secretary and treasurer of the corporation, b l t  at the time 
of the illjury the claimant was running a can-capping machinc. Other 
cases diseussiiig tlie question a re :  1 1 1  re Rmyncs, 118 N. E., 387; JI1llers' 
JIutttal Cas7mlty Co. z.. Hoover, 235 S.  E., 863; Zur ich  Alcc ic l~n t  S. 
Liabilit!j Ins .  Co.  L.. Industrial Contrnission, 213 PIT. W., 630; Cleuelancl 
C'om?nercial A u t o  B o d y  Co.  v. Frank ,  155 N .  E., 5 6 7 ;  Emery ' s  case, 
170 S. E., 839; Ericksotz v. Furni ture  C'o.. 229 N. W., 101;  L)omltlson 
v. Donalclson Go.. 223 K. W., 227. See 44 A. L. R., 1213. 

Tlie majority of the decided cases adhere to what may he called 
tlic dual capacity doctrine; that is to say, that esecutive officcrs of a 
corporation will iiot be denied coinpensation merely betnusc they are 
esccutive officers if, as a matter of fact, a t  the time of the injury they 
are engaged in performing nianual labor or the ordinary duties of a 
work~iiai~.  Hence, oue of the fundamental tests of the right to compensa- 
tion is not the title of the injured person, but the natui-e ant1 quality 
of tlie act he is perforniing at the time of the injury. 'This thcory is 
undoubtedly sound. Certainly, it  is supported by the weight of authority. 

IIcnce, the remaining inquiry is vlietlier a t  the tinic of his death 
S a n ~  T.  Hodges v a s  engnged in the performance of w c h  tlutieq as bring 
liim within tlie purview of the compensation act. 
-1 fen. days prior to his death he had gone to IIendersonrille, Sort11 

Carolina, for tlie avowed purpose of lining up "salesmm who ~vould 
produce mortgage loans for the company," and also to .nstitute plmis 
for c#icieiit handling of distrmsed property. While el~gaged ill the 
pcrformancc of these duties he is requested to go to Xew Torlr "to 
complete the work in connection with the trust with the Yetropolitan 
Casualty Insurance Company." On his n a p  to New York for such 
p~irpose, he  met his death by accident. llanifestly, the duty of ncgo- 
tiating trust con t rx t s  or assisting in solving the coinplicnrions and 
coniplesitics of a trust business would not lie within the field of the 
duties of an ordinary employee or ~vorkman. Such duty requires a 
highly specialized knonledge and efficiency, and pertains esclusively 
to tlie function of setting u p  and supervising the policies of the 
eii~ployer rather than executing the routine ~vork  of the business. There- 
fore, upon a consideration of the entire record, the Court i s  of the 
opiiiion that  the tr ial  judge properly interpreted the law, nut1 the 
judgment is upheld. 

,Iffirmed. 
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TI'. SCOTT HUST, ADMIKISTRATOR O F  THE ESTATE O F  DAVID ELDER HUNT, 
DECEASED, v. STATE O F  NORTH CAROLINA, ADJUTANT GENERAL'S 
DEPARTMENT, SELF-INSURER. 

(Filed 25 November, 1931.) 

1. Mastcr and  Servant F b-Definition of words "arising o u t  of a n d  i n  
t h e  course of t h e  en~ployment" a s  used i n  t h e  Compensation Act. 

Tlie terms "out of" and "in tlie course of the employment" as  used in 
tlie Worlimen's Compensation Act a r e  not synonymous ; the words "in 
the course of" refer to tlie time, place, and circumstances under which 
the accident occurs, and the words "out of" to its origin, it  being neces- 
sary that the risk be incidental to the employment. 

2. Snnie-Whether accident arises ou t  of t h e  employment i s  usually a 
mixed question of l aw and fact. 

Whether an accident arises out of the employment is usually a mixed 
question of fact and law, but if the facts are admitted and the case does 
not depend upon inferences of fact to be drawn therefrom, tlie question 
is one of law. 

3. Same-Injury i11 th i s  case held no t  to have ar isen o u t  of a n d  i n  t h e  
course of t h e  employment. 

A member of the North Carolina National Guard acting under the 
order of his superior officer, as  he was required to do, attempted to go 
into encampment a t  a certain place some distance from his home by means 
of an automobile furnished a t  his own expense, and while his pay for 
the military district camp began when he began his journey, there was 
no agreement either express or implied that the gorernment would furnish 
tlie transportation, Held:  a n  injury resulting in death received in an 
accident occurring en route did not arise out of his employment by the 
State Go~ernment  and is not compensable under the provisions of the 
Workmen's Com~rensation Act. The distinction between an accident aris- 
ing in the course of the employment and arising out of the employnient 
is pointed out by Aoa~rs ,  J. 

APIJL\L by defendant f rom Small, J., a t  September Term,  1931, of 
W A I< L . 

T h e  defendant appealed f rom a judgment of the  Superior  Court  re- 
versing a n  order  of tlie Indus t r ia l  Com~niesion which denied compen- 
sation f o r  personal i n j u r y  a n d  death by  accident arising out of and  
in the course of the  employment of the plaintiff's intestate  a s  a mcniber 
of the  Sort11 Carol ina Nat iona l  Guard.  T h e  I n d u s t r i a l  Commissiori 
denied compensation upon  t h e  facts  found by i t ,  a concise statement of 
whiell is  as  follows: At t h e  t ime  of the i n j u r y  the  deceased n a s  a 
nieniber of t h e  N o r t h  Carol ina Nat iona l  G u a r d  a n d  was serving a 

second enlistment i n  t h e  F i r s t  Bat tal ion Headquarters  Company of the  

N o r t h  Carol ina S a t i o n a l  G u a r d  located a t  Oxford. E. E. Ful le r  was 
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the commanding officer of the company. Pursuant to crders from the 
military authorities of the State and the United States the company 
was ordered to go to Morehead City on 6 July, 19313, for military 
services connected with the annual encampment of the .Sorth Carolina 
National Guard. Transportation was furnished for the company by 
the War Department of the United States on trains of the Seaboard 
Air Line and the Norfolk-Southern Railway Company. I t  had bee11 
the custom of the military authorities to authorize and direct desig- 
nated members of the military units to proceed to the place of the 
annual encampment of the National Guard in advance of the unit or 
company, or subsequently thereto, in such way as the military au- 
thorities authorized or permitted. I n  accordance with this custom the 
commanding officer gave the deceased a leave of absence during the first 
week of the encampment and ordered him to report for duty at Camp 
Glenn on 13 July, 1930, at  6 a.m. At that time the commanding officer 
knew that the deceased was in the employ of druggists in Oxford; that 
his duties required him to remain there in his work until 11 p.m. on 12 
July, 1930; and had cause to believe that he would travel to the Camp 
at Morehead City by automobile. The deceased left Oxford at 11:15 
p.m. 12 July, and proceeded on the nearest and most direct route to 
Morehead City. At 1:30 a.m. between Raleigh and C l ~ y t o n  on State 
Highway No. 10 he suffered an injury by accident in a collision be- 
tween his automobile and another automobile on the highway. d s  a 
result of the injury death followed. The deceased mas I9 years of agc 
and left no one either wholly or partially dependent cn his earnings 
for support. W. Scott Hunt  is his administrator. The average meekly 
earnings of deceased at the time of his death were $18.88 in civil 
employment. Under the terms of his enlistment he nas  required to 
obey the orders of his commanding officer and to leale his home in 
Oxford and to proceed to Camp Glenn in time to report by 6 o'clock 
a.m. on 13 July, 1930. Transportation was furnished ky the deceased 
and not by the employer. The injury which resulted in death occurred 
during the period of employment of the deceased who was entitled to 
receive compensation from the time he left his home in Oxford and 
who would have received pay for that time if he had lived. 

The Industrial Commission affirmed the award of Con-missioner Wil- 
son denying the claimant compensation, holding that the accident oc- 
curred during the course of the employment of the deceased but that it 
did not arise out of the employment; that had transportation been 
furnished by the employer the claimant would be entitled to compensa- 
tion, but that the evidence is to the effect that the cost of transportation 
from Oxford to Morehead City would not have been paid by the em- 
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ployer but was a private matter with the Nat io i~al  Guardsman himself. 
From this order of the Industrial  Commission the claimant appealed 

to the Superior Court which reversed the order of the Commission, the 
judge holding that  the claimant was entitled to compensation. From 
the judgment of the Superior Court the defendant appealed, assigning 
error. 

Af tor~zey -Genera l  B r u m m i f t  and  Assis tant  Af torneys-General  Seawel l  
a n d  S i l e r  for appel lant .  

Roys ter  d? R o y s t e r  and  P a r h a m  & Lussi ter  for appellee.  

A D A A ~ ,  J. By the terms of the S o r t h  Carolina Workmen's Comprn- 
sation Act compensation may be paid to an  employee or i n  case of his 
death to his dependents or legal representatives for personal injury by 
accident arising out of and in  the course of his employment. Code, 
1931, see. SOSl(i), (b ) ,  ( f ) ,  ( j ) ,  ( k ) .  We have said in previous de- 
cisions that  it is  not easy to give the phrase "out of and in the course 
of the employment" an accurate definition within which all facts calling 
for an  application of the provisions of the act may be embraced. 
Ob~ious ly  the terms are not synonymous; probably the one was meant 
to qualify the other. 

The  Industrial  Commission was of opinion that  the'deceased at the 
time of the accident Tvas in the course of his employment, drawing its 
conclusion froin evidence that  the deceased, had he lived, would have 
received pay from the time he left Oxford. The Superior Court ad- 
judged that  the in jury  arose out of and in  the course of the employment. 

The  words "out of" as used in the act refer to tlic origin or cause 
of the accident, Whether the accident arose out of the employment is 
usually a mixed question of fact and lam; but if the facts are found 
or are  not i n  dispute and the case does not depend upon inferences of 
fact to be drawn from the facts admitted the question is not one of fact 
but of law. Conrad  a. F o u n d r y  C'o., 198 N .  C., 723; H a r d e n  v. F u r n i -  
ture  Co., 199 N .  C., 733; Willis's Workmen's Compensation, 16. 

The  accident occurred on a public highway between one and two 
o'clock at night while the deceased mas on his way to Camp Glenn. H e  
xias riding in his own ca r ;  the defendant had nothing to do with his 
mode of travel. I t  was his duty to obey the order of the commanding 
officer to go to the camp, but h e  had no work to do until he  got there. 
H e  was to report his presence a t  six o'clock in  the morning, and then his 
term of actual service was to  begin. 

I n  TYilkie a. S tanc i l ,  196 N .  C., 794, the material facts were these: 
Gilmers, Incorporated, had employed Stancil as the superintendent of 
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its store building and had instructed him to go to the Euilding on the 
evening of holidays for the purpose of turning on the electric lights. 
While driving his  car from his home to the store on a legal holiday he  
ran over and injured the plaintiff, who brought suit against him and 
his employer. There v a s  no evidence that  the employe1 exercised any 
control over his  means of going to and from the building. This Court 
denied recovery against the employer and held that  the rule of re- 
spondeat superior should not be enlarged to the extent of making the 
employer liable for the act of an  employee while going to or from 
his place of work in a ~ e h i c l e  of his own selection, over which the em- 
ployer had no control and in vh ich  he  had no interest. 

This was an action for negligence and the questioi v a s  whether 
Stancil a t  the time of the in jury  was acting ~v i th in  the scope of his 
authori ty;  in the present ease the question is whether the in jury  arose 
out of and in  the course of the intestate's employment. 

There is highly reputable authority which maintains the proposition 
that  the words "in the course of employment" and "during the period 
of eniployment" connote entirely different implications--that there is 
a difference between the begiiluing of employmelit and the b?ginning 
of work; that  an  employee is acting i n  the course of his emplogment 
only when he is doing something he was employed to do or when he is 
doing something in discharge of a duty which he owe: his einplogcr 
and which is imposed upon him by his contract. 

1xeviously stated the vords '511 the course of" rcfvr to the time, 
place, and circumstances under which the accident o17curs and the 
words "out of" to its origin aild cause. '(Arising out of" means arising 
out of the work the ernployee is to do or out of the service he is to per- 
form. The risk must be incidental to the employment. Willis's Work- 
men's Conlpensation, 16, et seq.; Dav idson  v. X ' R o b b ,  Appeal Cases 
1018, 304; 23 IIarvard Law Review, 401; Annotation, L. R. -I., 1016.\, 
41 ; Conrad 1 % .  F o u n d r y  Co., supra;  I Iarden  2.. F u r n i f u r e  Co., supra.  I t  
has necordingly been held that  an injury is so received if it occurs while 
the employee is doing what a man in like employment may reasonably 
do within a time during nhich  he is so employed and a t  a place nhere  
he may reasonably be during that  time. l iarke  v.  I n s .  Cn., 07 iitl.  
(Conn.), 320; B r y a n t  r .  Fissell ,  86 Atl. (X. J.), 458. 

So, "while there is a difference between thcl beginning of t.n~ployn~ent 
and the beginning of work, or going to work on the employer's tiinc, all 
accident to a workman on his way to work is not ordinarily in the course 
of employment." I Honnold on Workmen's Compensation, see. 107. True. 
the moment when he begins his work is not necessarily the moment nhen 
he gets into the employment, because a reasonable margin must b- al- 
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lowed him to get to the place of work if lie is ou the premises of t h ~  ern- 
ployer or on some access to tlie premises which the employer has provided. 
Dazsidson v.  Jl 'Robb, supra. "The workman is not regarded to be outside 
tlie scope of his employment unless actually at work or in tlie receipt of 
~vages, nor is he regarded as within i t  because what he is doing is sonle- 
thing which has relation only to his nork.  The  test finally adopted lies 
between the two. The place a t  nliicll the injury is sustained hecomes 
the determining factor aniong those things which he does s o l ~ l y  because 
he is engaged in a particular employment; only those are regarded as 
in the course of the employment which are  done within the master's 
prtmises or upon some nleans of convtyance to or from his place of 
nork  vhicli is provided by the master for the sole use of his servants 
and which the servant is  required or entitled to use by virtue of his 
contract of employment." 25 H a r r a r d  Law Reriew, 403. This is also 
Honnold's conclusion. H e  says: "The rule has been established ill 
accordance with sound reason that the employer's I~abi l i ty  in such 
cases depends upon whether the conveyance has been proridctl by him, 
after the real b~ginnii ig of the employment, in compliance nit11 one 
of the implied or express terms of the contract of employment, for the 
mere use of tlie employee, and is one which tlie employees are required, 
or as a matter of right are permitted, to use by virtue of that  contract. 
Pursuant to this rule, the employee is ill tlie course of emplo~nient  
if he has a right to the transportation, but not if it is gratuitous, or a 
mere accommodation. A TI-orkman injured while riding to or from his 
vork  in the conveyance of a third person is not ordinarily entitled to 
compei~sation." Honnold, see. 110. This is the principle underlying 
the decision in Dependents of Phifer v. Dairy, 200 S. C., 65, to the effect 
that  if an employer furnishes transportation for his eniployec as an 
incident of tlie employment, or as a part of the contract, an injury is 
conipensable if suffered by the employee ~ i h i l e  going to or returning from 
the place of work in the vehiclc furnished by the ~rnploycr and under 
his control. 

Wlien injured the plaintiff had not reached the place ~ r h e r e  lie could 
do any work for his employer; he was not in a car provided by or under 
the control of his  ehployer;  he was not within the ambit of the camp 
or the sphere of the proposed service; he would ha re  entered upon his 
work where he  would have left it  off. The  injury, therefore, did not 
arise out of and in the course of the employment. 

Our  position is not in conflict with the principle that  an injury arises 
out of and in the course of employment if it  is suffered by an employee 
who after entering upon the serrice is sent into the streets or upon the 
highways on his employer's business in performance of his contract. 
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Dennis v. White, Appea l  Cases (1917) 479, 15 Neg. C o n .  Cases, 294;  
Kinsman v. Hartford Courant Co., 9-1 Conn., 1 5 6 ;  Bendett v. Mohican 
Co., 98 Conn., 544;  Reese v. Nut. Surety Co., 203 N.  W .  (Minn.) ,  442. 
N o r  is i t  i n  conflict wi th  the  cases cited i n  the  appellant 's brief.  T h e  
judgment of t h e  Super ior  Cour t  is  

Reversed. 

JEM ROBINSON v. J. B. BENTON ET AL. 

(Filed 25 November, 1931.) 

1. Reformation of Instruments  C d-Evidence held sufficient to b e  sub- 
mit ted t o  jury on  issue of mutua l  mistake. 

I n  an action upon a note given by the owner of a newsgaper there was 
in evidence a bill of sale made by him to another who was made a party 
defendant in the present action. A controversy arose between the defend- 
ants a s  to whether by inadvertence or mutu:il mistake of the parties a n  
agreement was omitted from the writing in the bill of sale that the pur- 
chaser would assume liability upon the note in suit. Before the vendor 
would sign the bill of sale a n  exception from the covenanl: and warranty 
of title was inserted, excepting "a certain suit pending in the Superior 
Court" of the county ( the present action) : Held, it  was error for the trial 
court to nithdraw from the jury the relevant issues a s  to these matters, 
there being sufficient evidence thereon; and, Held further: the wording 
of the exception was ambiguous admitting parol evidence in explanation. 

2. Evidence J a-Where writing is ambiguous parol evidence is  admissible 
to  make  certain t h e  agreement of t h e  parties. 

Where a written instrument is so expressed as  to leave i ts  meaning 
doubtful parol evidence is ordinarily admissible to show and make cer- 
tain what the actual agreement between the parties really was. 

APPEAL by  defendants  McD. Morrison, George R. Robi r~son  a n d  J. A. 
Chestnutt,  and  also H e n r y  V a n n  f r o m  Grady, J . ,  a t  M a r c h  Term, 1931, 
of SAAIPSON. N e w  tr ia l .  

No counsel for plaintif. 
A. McL. Graham for Xorrison et al. 
Butler d Butler for IIenry Vann. 

CLARKSON, J. McD. Morrison e t  al., excepted a n d  assigned error  and  
appealed t o  th i s  Cour t  on t h e  charge of t h e  court  below: "Now gentle- 
men of the  jury, there a r e  two issues which you will  see on this  paper ,  
which I will h a n d  you later  on, a s  to  whether  o r  not there was such a n  
agreement a n d  whether  or not i t  was left out of t h e  paper  by  mutua l  
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mistake of the parties, or inadvertence of the draftsman. YOU need 
not ansver those issups '1 arid 2,' they are withdrawn from your con- 
sideration, a i d  I am now withdrawing from your consideration, any 
eridence bearing upon the issues one and two, and you need not consider 
any of the evidence bearing upon those two issues." Issues one and two 
are as follows: 

"1. B t  the time of the execution of the bill of sale from TJT. E. Mat- 
thews to Henry  Vann on 8 January,  1029, was it understood and agreed 
between the parties that  said bill of sale should contain a stipulation 
on the par t  of the said Henry  Vann that  he moulcl indemnify and save 
harmless thc said TV. E. Matthews and his sureties oil a certain note in 
the sum of $1,000, which a t  that  time was being sued 011 in this action 
as alleged in the answer of George R .  Robinson et al.? 

2. I f  so was said stipulation omitted from said contract and bill of 
sale through the inadvertence of the draftsman, or by the mutual mis- 
take of the parties, as alleged in the answer?" 

We h a r e  read the record and briefs of the partics carefully. We think 
that  the first and second issups are material to determine the con- 
troversy. 

On  8 January,  1989, W. E. Natthews made a transfer of certain per- 
sonal property to Henry  Vann, a part  of the bill of sale is as follo~vs:  
('A newspaper known as the Sampson Observer, located at Clinton, 
North Carolina, together with the subscription list, good will and good 
name of said paper and any and all things which goes to make up and 
constitute said Sampson Observer. To have and to hold the same unto 
the said Henry  Vann, h is  heirs and assigns. And the said TIT. E. X a t -  
thews hereby warrants the said property as above set out to be free from 
any and all liens, claims and encumbrances, and he  does hereby ~va r ran t  
the title to be good and indefeasible, except as to a cerfain suit pending 
i n  Sampson Superior Court entitled Jem Robinson v. J .  B. Benton et al." 
(Italics ours-which is  the interlineation inserted.) The  interlineation 
was inserted by said M a t t h e w  before he would sign said bill of sale. 
This is  a controversy between the defendants, and the suit referred to  
is the present action, and thereafter Henry  Vann was made a party 
defendant. 

Under the facts and circumstances of this action, we think the evi- 
dence sufficient to be submitted to the jury on the first and second issues, 
and further, the interlineation in the bill of sale seems to be ambiguous, 
without parol. I f  the mriting leaves it doubtful or uncertain as to what 
the agreement was, parol evidence is  competent to show and make cer- 
tain what was the real agreement. Hite v. Aydlett, 192 N .  C., a t  p. 
170. See, also, Cumming v. Barbar, 99 N. C., 332; Evans v. Freeman, 
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142 S. C., 61. 111 tlie sui t  pending referred to ( i n  the  "except" clause) 
uliicli is the  present action, a coiltentioil was beiiig made  i n  the suit 
tlint 011 the  same property trailsferred by th i s  bill of sale there nap 
a pr ior  encumbrance to secure cer tain sureties-McD. IJorr ison ef cil. 

Tlie personal property ill the  hill of sale could not be narrantecl  to  be 
f ree  f r o m  a n y  a n d  all  lieus, ~ l a i i i i s  a n d  eilcumbrances, and  the  t i t le  
to bc good and  iildefeasiblc, if tllerc was a lien to  secure the suretics 
i n  the suit referred to ill tlic "cscept" clause, wliicli is the  1)rcsent 
action. 

r 7 l l i c  record is  not r e r y  well gotteii up. Morrison, Robinson and  Chest- 
nut t  a r c  nppellees contending t h e  judgment  below was correct. H e n r y  
Vann ,  appellant,  contending the judgment below was incorrect. Mor-  
rison, Robinsoll and  Chestnut t ,  a r e  also appellaiits conlendilig, if the  
judgmeiit of the  court  below is  erroneous, that  tlie first and  second i a s u e ~  
should be submit ted t o  t h e  jury.  

T h e  escep t io i~  and  assigiinlent of error  made  by appellaiit =\lorrison 
e t  al., is well taken, and  the issues should h a r e  been submitted to the  
jury. V c  do not discuss other mat te r s  presented, as  t h e  case g o r ~  back 
for  n ilev t r ia l .  F o r  tlie reasons g i ~ e n ,  there must be a 

N e ~ r  t r ia l .  

STATE v. J. L. DOWD. 

(Filed 25 November, 1931.) 

Perjury 9 a-In order to constitute perjury the false swearing must 
be wilfully and corruptly done. 

Where the complaint in a civil action has been verified the answer 
must also be verified, and \\here the defendant swears LO i t  before one 
authorized to administer the oath and the answer contains a false state- 
ment of fact, in order to convict him of perjury under the provisions 
of C. S., 4364, i t  must be shown that he "wilfully and corruptly" com- 
mitted the offense, and where there is evidence in his bet alf that  he was 
reasonably mistalien as  to the import of his allegations an instruction to 
the effect that if the jury believed all the evidence to find him guilty 
is reversible error. The distinction is made as to perjury under the 
common-law definition. 

APPEAL by defendant f r o m  MacRae, Special Judge, a t  August  Term,  
1931, of MOORE:. N e w  trial.  

T h e  P a g e  T r u s t  Company instituted a civil action for, t h e  collection 
of a note signed by  K. M. Phi l l ips  a n d  the  defendant. T h e  plaintiff 
filed a rerified complaint alleging the  due execution of t h e  note by the  
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makers and the payment thereon of only four dollars and a half .  
Phillips filed no answer ; the defendant filed a rerified answer denying 
that  he had executed the note. Thereafter he was prosecuted upon an 
indictment charging him with the unlawful, corrupt, wilful, and felo- 
nious commission of perjury "in a rerified answer to a certain action 
pending i11 the Superior Court for the county of Moore," etc., and mas 
conricted. From tlie sentence pronounced he appealed, assigning error. 

- I f tor tzey-General  BI-zmmift a n d  Ass i s tan t  A t tome! / -Genera l  Sc azc'ell 
for t h e  S t a t e .  

ST'. R. Clegg for de f endan t .  

PER CURISJI. Lord Coke defined perjury a t  coninloll law as ('a crirne 
committed when a lawful oath is administered, by any that hath au- 
thority, to any person in ally judicial proceeding, who swearctll abso- 
lutely and falsely in a matter material to the issue or cause in question, 
by thrir  o w l  act, or by the subornation of others." 3 Coke Inst.,  16-2. 
The requisites are the false oath, la~rfu l ly  atiministered in a judicial 
proceeding or in the course of j u s t i c~ ,  a i d  wilfully a d  corruptly taken, 
in regard to a matter material to the issue or inquiry. P e g r a m  v. S f o l f z ,  
76  S. C., 349. ,It common law false smearing is a distinct offense. I n  
scleral statrs laws hare  been passed enumerating certain acts ~ ~ l i i c l i ,  
though not within the common law definition, are yet defined as perjury. 

The defendant's prayer for instructions to tlie jury, his motion to 
q u a h  tlie indictment, and his niotiori to  dismiss the action seem to be 
based on the theory that  the defendant was prosecuted for perjury a t  
common luv-, but he was not;  and for this reason, if for no other, his 
prayer and his motion were properly denied. Keither n a s  there any 
error in refusing his motion to amend tlie bill. An indictment duly re- 
turned upon oath cannot usually he amended by the court ni thout the 
concurrence of the grand jury bp whom it v a s  found or tlie consent of 
the defendant. 8. v. S e z t o n ,  10 N. C., 184;  8. v. C o d y ,  119 N. C., 908. 

The  defendant is entitled to a new trial, Iioweuer, for error in the 
judgc's instructions. The  indictment charged a breach of the following 
statute:  "If any person shall wilfully and corruptly conunit perjury, 
on his oath or af i rn~at ion ,  in any suit, controrersy, matter or cause, 
depending in any of the courts of the State, or in any deposition or 
affidavit taken pursuant to law, or any oath or affirmation duly ad- 
ministered of or concerning any matter or thing ~vhereof such person i s  
lawfully required to be sworn or affirnled, every person so offending shall 
be guilty of a felony and shall be fined not exceeding one thousand 
dollars, and imprisoned in the county jail or State's prison not less 
than four months nor more than ten years." C. S., 4364. 
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The con~plaint  was verified; it mas necessary to veri-'y the answer 
to make i t  available. C. S., 523. The defendant swore to the  answer 
and the oath was administered to him concerning a matter ('whereof 
he  was lawfully required to be sworn." But  he  cannot be convicted 
unless in the terms of the statute he ('wilfully and corruptly committed 
perjury." 

The  defendant testified that  he  signed the note as ~)ure ty ,  not as 
principal; that  his  attorney prepared the answer and read it to h im;  
that he understood the answer to the second allegation of the complaint 
merely as a denial that  he had signed the note as principal; that  his  
attorney advised him to verify the answer and that  he did so because 
he thought the affidavit was both necessary and true. Under these 
circumstances whether he took the oath wilfully and c o ~ u p t l y  was a 
matter for the jury to determine and not a conclusion of law. The fol- 
lowing instruction, therefore, entitles the defendant to a new t r ia l :  "If 
you find the facts to be as testified to and believe all the evidence in the 
case, you will return a verdict of guilty." 

New trial. 

JUANITA O'RRIEN GARDNER v. NATIONAL LIFE INSURANCE 
COMPANY. 

(Filed 2 December, 1931.) 

Insurance J &Insured did not, elect to have dividends applied t o  paid- 
up insurance and policy w a s  forfeited for nonpayment of premiums. 

Where, in an application for insurance attached to and made a part 
of the policy contract, the insured elects to leave his dividends, as de- 
clared, with the company a t  interest unless otherwise ordered, and there- 
after, upon notification that a premium was due, he fails to pay the 
premium and allows the policy to lapse, and informs the c~mpany's agent 
that he would take the dividend then due in cash, and giv2.s the company 
no further notification, H e l d :  it  was the duty of the insurer to abide by 
the election of the insured as to the application of dividends, and upon 
the insured's death during a period in which the dividend, if  applied to 
paid-up insurance, would have kept the policy alive, the beneficiary can- 
not maintain that the insurer should have so applied the dividend, and 
she is entitled to recover only the dividend left with the company with 
interest. 

APPEAL by plaintiff from Grady, J., a t  May Term, 1931, of BEAUFORT. 
Affirmed. 

Plaintiff is the widow of Claud G. Gardner, who died on 24 August, 
1930. She  is the beneficiary in a policy of insurance i ~ s u e d  by the 
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tlefendai~t on 11 May, 1928, by which the defendant, in consideration 
of the application therefor, and of the payment of premiunw as pro- 
vided therein, promised to pay to plaintiff, as the beneficiary named in 
said poliry, upon the dcatli of the insured, Claud G. Gardner, tlie surn 
of $5,000. 

This is ail action to recover on said policy of insurance. The action 
arises out of a controrersy between the parties, as to whether the pollcy 
was in force a t  the date of the death of tlie insured, to  wi t :  2.1 August, 
1930. The defendant coiltends that  the policy lapsed prior to said date 
because of the nonpayment of the semiannual premium due on 11 
May, 1930; the plaintiff contends that  by its terms the policy mas ex- 
tended h y o n d  said date, because of tlie dividend due to the insured on 
11 May, 1930, and not paid to him prior to his death. 

B y  colisent, a tr ial  by jury was waived. I t  was agreed that  the judge 
should hear tlie el idence, and find the facts therefrom. The facts found 
by the judge from tlie evidence offered by both plaintiff and defendant, 
are as follows: 

The policy was issucd on 11 May, 1938. The  premiums were due and 
payable on 11 May and 11 November of each year. A11 premiums due 
prior to 11 Ko~einber ,  1929, were paid by the insured, and the policy 
was ill force a t  said date. 

Tlie scmiailriual preniiuni due on 11 November, 1929, was paid by 
the insured. partly by cash, and partly by a sum of money advanced to 
the insured by the defendant for that  purpose. This sum was secured 
by a n  aisigiimei~t of the policy to the defendant by the insured. I t  was 
agreed that the defendant had a lien on the policy for the sum advanced 
by i t  to tlie insured on 11 November, 1929, with interest a t  the rate of 
six per celituiii. This sum with accrued interest mas $57.99. 

Thc semiai~riual premium due on 11 May, 1930, was not paid by the 
iiisurcd. The cash surrender or loan value of the policy a t  that date 
mas $60.30. Upon default in the payment of the semiannual premium 
due on 11 May, 1930, the defendant applied the sum of $57.99 of the 
cash surrender or loan value of tlie policy to the payment of tlie sum 
advanced by it to the iiisurcd on 11 S o r e m b x ,  1929. The balance, to 
n i t :  $2.31, was applied by the defendant to the purchase of term in- 
surance as provided in the policy. This term insurance expired on 30 
May, 1930. Tlie application by the defendant of the cash surrender or 
loan value of the policy on 11 May, 1930, to the payment of the sum 
advanced to insured on 11 November, 1929, and to the purchase of term 
insurance, was in accordance with the express provisions of the policy. 
I t  is conccded that  this application was proper. 
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I t  i s  provided in the policy that  it "shall participate in the surplus 
upon payment of the premium due on the first anniversary, and the 
company will annually determine and account for the portion of the 
dirisible surplus applicable hereto. Dividends as declared shall become 
absolutely tlie property of the insured, and a t  his optioii may be: 
first, withdrawn in cash; or second, applied toward tlie payine~it of any 
premium; or third, converted a t  net single premium rates illto atldi- 
tional paid-up participating insurance, ~vhich may be si1rrcnderetl for  
its cash d u e  a t  any time on the sole signature of the insured; or fourth, 
deposited with the company subject to the payment annually of three 
per cent interest thereon, and the share of surplus interest apportioned 
thereto by the directors, which deposits may be withdrawn at any time, 
or will be included in any casli settlcmeiit of this policy. Unless the 
ilisured shall elect otherwise prior to thir ty days after any d i~ id rn t l  is 
due, tlie same will be held a t  interest as provided in Option 4." 

I11 the application for the policy, a copy of which is attached tlicreto, 
and made a part  thereof, the insured espressly elected that d i d e n d s  
of surplus should be "left with the company at interest u lleqs otherwise. 
ordered." 

-1 d i ~ i d e n d  amounting to $24.33 was declared on the pol iq  : ~ t  the 
end of tlie first year, to wi t :  11 May, 1920. This sum x n s  p ic1  to rile 
insured and accepted by 11i111, in cash. 

-It tlie cud of the secoi~d year, to n i t :  11 May, 1030, n tli~itlencl 
ainoumtii~g to $23.30 was declared on the policy. This sum \\.as rctained 
by tlie eompnny, at interest, in accordance with the elcc ioii of tllc in- 
sured, ns shown by his application for tlic policy. H e  g a w  110 dircctioil 
to tlie compnuy to tlic contrary. After the deatli of tlie ii~surcd, the 
clcfciidarit tendered to plaintiff thc amount of this tlirid(~nt1. ~vliicli die 
dcclilicd to accept. I f  this dividend had been i~pplied by tlre defendant to  
tlic purchase of term insurance the policy n .0~1~1  have becii cstciided 
beyond tlie date of the deatli of the insured, and xould liavc heen in force 
on said date. 

During the month of June,  1030, a local agent of tlie c efentlant com- 
pany, called up011 the insured a t  his home in TTashington, ;l\T. C., and 
urged him to renew the policy, wliicli had lapsed 011 11 Nay ,  1030, be- 
cause of his default in the payment of the semiannual pi~emium due at 
snid date. The  insured iiiforined the agent of the defendant that lie 
did not ~vish  to renew the policy, but intentled to take ~i io ther  policy 
in a ~ ~ o t l i e r  company, and to use tlie dividend due him by the defend:int 
in paymcnt of tlic premium on the policy nhich  he  in3euded to take 
with tho other company. H e  directed the agent of thc defendant to  
notify its State agent that lie did not c u e  to keep his policy v i t h  thc 
defendant company. 
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Upon the foregoing facts, the court was of opinion that the defendant 
had no right to apply the dividend declared on the policy and due on 
I1 May, 1930, to the purchase of term insurance and thereupon ordered 
and adjudged that plaintiff is not entitled to recover on the policy sued 
on in this action. 

From judgment that plaintiff recover nothing by this action and that 
defendant recover of the plaintiff its costs to be taxed by the clerk, the 
plaintiff appealed to the Supreme Court. 

L. C. Warren  and MacLean & Rodrnan for plaintiff. 
Pou & Pou and Ward  & Grimes for defendant. 

CONNOR, J. There is no error in the judgment in this action. The 
insured had directed in his application for the policy of insurance sued 
on, a copy of which is attached to and made a part of the policy, that 
dividends declared thereon in accordance with its provisions, should be 
left with the company, at  interest, unless otherwise ordered by him. 
The policy prorides that unless the insured shall elect otherwise prior 
to thirty days after any dividend is due, the same shall be held by the 
company, at  interest, to be withdrawn by the insured at any time, or to 
be included in any cash settlement of the policy. Although he had 
notice of the dividend due on I1 May, 1930, and of his right to direct 
its application to the payment on the premium due on said date, or to 
the purchase of extended insurance, the insured did not order such 
application. He  elected that the dividend should remain with the de- 
fendant, at interest, in accordance with his direction given in his appli- 
cation for the policy. I n  view of the express provisions of the contract 
between the insured and the defendant, as clearly and plainly expressed 
in the policy, the defendant had no right, in law or in equity, to apply 
the dividend declared prior to 11 May, 1930, and due at said date, as a 
payment on the semiannual premium due on 11 May, 1930, or to the 
purchase of extended insurance. I f  in violation of its contract with the 
insured, with respect to this dividend, the defendant had so applied it, 
it would have nevertheless been liable to the insured for the amount 
of the dividend, with interest, when called upon by him for its payment. 
There is no principle of law or equity upon which the defendant can be 
held liable to the plaintiff because after the death of the insured within 
the time for which the pblicy would have been extended, if the insured 
had directed that the dividend be applied to the purchase of extended 
insurance, i t  appeared that such application would have been to the 
interest of the plaintiff, as beneficiary in  the policy. 

I t  is true as said in Mutual Life Insurance CO. v. Breland (Miss.), 
78  So., 862, L. R. A., 1918D, 1009, that it is well settled that the law 
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abhors a forfeiture. I n  that case it was held that upon nonpayment of a 
premium due on a life insurance policy, when surplus and dividends 
have accrued upon the policy sufficient to pay the premium, the com- 
pany must in the absence of notice to the insured to exercise his option 
as to application, apply it to the premium so as to prevent a forfeiture, 
although the policy provides that upon failure of the insured to exercise 
his option, the dividends shall be applied to purchase of paid-up addi- 
tions to the policy. I n  the instant case, the option had been exercised 
by the insured when he applied for the policy, and he had notice after 
the dividend had been declared and was due that he had the right to 
elect as to its application. By the terms of its contract with the insured, 
the defendant had no option as to the application of the dividend. 
Having applied the dividend as directed by the insured, the defendant 
cannot be held liable, after the death of the insured, upon the contention 
of the beneficiary, that it should have applied it otherwise. The judg- 
ment is 

Affirmed. 

MRS. EMMA D. BURCH v. PROVIDENT L I q  AND ACCIDENT 
INSURANCE COMPANY. 

(Filed 2 December, 1931.) 

1. Insurance J +Held: policy was forfeited for nonpayment of premium, 
local agent not having authority to charge premiums am his books. 

Where a policy of accident insurance provides for renewal from year 
to year upon prepayment of the stipulated annual premium to the local 
agent in cash, and that the local agent should have no authority to 
modify or change the conditions of the policy, an extsansion of credit 
given solely by the local agent for the payment of a premium for a re-. 
newal period, done without knowledge of the company, will not bind 
the latter, and evidence of a course of dealing between the local agent 
and the insured tending to establish such extension of credit by the local 
agent is insufecient to resist the insurer's motion as clf nonsuit, there 
being no evidence of ratification by the insurer by acceptance of the 
premium after the due date, or otherwise. 

2. Illsurance K a-The distinction between agreements made by local 
agent at inception of policy and after it is i s  force is  pointed out. 

There is a distinction between agreements relating to ti modidcation of 
the terms of a policy made by the local agent at  the inception of the 
policy and such agreements made by him after the po'iicy has been in 
force in regard to whether the insurer is bound therebig. 

CIVIL ACTION, before Shaw, J., at April Term, 1931, of PERSON. 
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BURCH 2). INSURANCE C O .  

On 17 July, 1923, the defendant executed and delivered to J. T. 
Burch, plaintiff's intestate, an accident insurance policy. The plaintiff 
is the wife of said J. T. Burch and is the beneficiary named in said 
policy of insurance. The policy provided for the payment of $1,000 
in the event of accidental death caused by, an automobile, which said 
face amount was automatically increased at the rate of ten per cent per 
annum each year the policy was left in force. The premium had been 
paid on the policy prion to 17 July, 1929. The insured was killed in an 
automobile accident on 31 July, 1929, and the plaintiff beneficiary 
brought suit for $1,500. The defendant denied liability upon the policy, 
alleging that the premium due on 17 July, 1929, had never been paid. 
The policy was a renewable contract and was kept in force by the 
payment of $5.00 annual premium. The policy provided that :  '(This 
policy may be renewed by the payment in advance of the annual prem- 
ium of $5.00, and a receipt signed by the secretary and countersigned 
by a licensed agent of the company shall be the only evidence binding 
upon the company of the payment of a renewal premium. . . . 
This insurance contract is in force only for the term mentioned in the 
renewal receipt, and the amount of premium specified herein must be 
actually paid in cash to a duly licensed and authorized agent of the 
company; otherwise this receipt is null and void. I f  payment of the 
renewal premium shall be made and accepted after the date of expira- 
tion of the policy, the acceptance of such premium by the company 
or by any of its duly authorized agents shall reinstate the policy, but 
only to cover accidental injury thereafter sustained. . . . No per- 
son except the president or the secretary of the company is authorized 
to change or modify the insurance contract in any particular or to 
waive forfeiture." 

The facts with respect to the payment of the premium are substan- 
tially as follows: J. S. Walker was the local agent of defendant at 
Roxboro, and was engaged in the general insurance business, writing 
fire, automobile liability, health and accident insurance. Burch, the 
deceased, procured fire, automobile liability insurance from said Walker 
as well as the accident policy in controversy. The local agent renewed 
Burch's policies as they became due and charged the premiums on his 
books whether he had seen Burch or not. The said agent Walker 
testified as follows: ('As to this particular policy, from time to time, he 
said renew it. As a rule, he had it charged. Perhaps the first and second 
year it was not charged. Mr. Burch would come and tell me if he 
wanted his policy renewed, or ask me if I would renew i t  and carry it 
until he could pay it. . . . I do not recall that I ever renewed this 
particular policy at  any time without his request. I t  was his custom 
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with regard to renewing this policy, to first speak to me about it. I 
had no right to give him an official receipt until the l~olicy mas paid 
for. . . . I do not recall that I ever renewed the policy unless he 
had requested it. . . . The premium on this policy was due 1 7  
July. Before this premium became due he did not give me any instruc- 
tions about it at  all. When the policy became due I did not do anything 
about it. When I reported it to the company I marked him dead, be- 
cause he had been killed before that, that is, before the report was made. 
I did not charge the premium on my books to Mr. Burch before he 
was killed. My bookkeeper charged it. I t  was not uncer my instruc- 
tions. I did not give the bookkeeper authority to charge this on my 
books. She just did it voluntarily in the routine work of the office." 
The evidence further disclosed that the bookkeeper of the local agent 
on 1 August, the day the deceased died, sent out a monthly statement 
to the deceased in the regular routine of office work for insurance 
charges amounting to $26.04, which said bill included the premium on 
the policy in controversy. Thereafter, on 19 September, nearly three 
weeks after the death of Burch, an attorney for his est,xte paid to the 
local agent said bill of $26.04. The local agent, Mr. T.Tralker, was not 
in the office at  the time the payment was made, and the check was re- 
ceived by the bookkeeper. As soon as Walker, the local agent, discovered 
that the premium had been paid he offered to return the money to the 
estate of the injured, but the tender was declined. The eiidence further 
disclosed that the insurance company sent blank rece i~ t s  to the local 
agents and list of the names of those carrying policies and the local 
agent was authorized to collect premiums and to deliver the official 
receipt upon receiving the money. 

I t  was admitted in open court that the local agent had no authority 
to change the provisions of the contract of insurance. 

Upon the foregoing facts the trial judge entered a judgment of non- 
suit, from which judgment plaintiff appealed. 

Nathan Lumford for plaintiff. 
Luther M.  Carlton for defendant. 

BROGDEN, J. The question of law presented by the record is whether 
the local agent of defendant was authorized to extend cisedit to the in- 
sured in the payment of premium due on 17 July, 1929, and thus keep 
the policy alive. 

At the outset it must be borne in mind that there is a vital and funda- 
mental distinction between liability arising from agreements made by 
an agent of an insurance company at the inception of the contract and 
that arising from agreements made by the agent with the insured after 
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the contract has taken effect, resulting in the modification of the terms 
and conditions of the written engagement of the parties. This distinc- 
tion was pointed out in Foscue v. Insurance Co., 196 K. C., 139, 14-1 
S. E., 689. 

.The plaintiff relies upon Home Ins. Co. v. Gilliam, 13 N.  E., 118, 
but it appears that the question inrolved in that case grew out of the 
delirery of a policy of insurance containing a recital that the first 
premium had been paid. Furthermore, the company received the money. 
There are many cases in North Carolina and elsewhere built upon the 
same idea as that announced in the Gilliam case, supra. However, that 
line of cases is not applicable to the facts disclosed by the present record. 
I n  the case at bar the policy had been in force for a period of five years 
and the contract expressly provided that "the amount of premium speci- 
fied herein must be actually paid in cash to a duly licensed and author- 
ized agent of the company; otherwise this receipt is null and yoid." 

There are many cases disclosing an effort to piy the premium in mer- 
chandise or things of value other than cash, and the overwhelming 
weight of authority denies the validity or the efficacy of such payments. 
Turlington v. Ins.  Co., 193 N .  C., 481, 137 S. E., 422; Tomsecek v. 
Ins. Co., 88 N.  W., 1013 (where the agent agreed to accept meat from 
the market of insured in payment of a premium) ; Allen v. Metropolitan 
Li fe  Ins. Co., 229 N. W., 879 (where the agent undertook to have the 
premium credited on the purchase price of a washing machine sold by 
the insured) ; Cohen v. flew Zealand Ins. Co., 120 Atlantic, 417 (where 
the agent agreed to take shirts and underwear in payment of premium). 
Furthermore, it has been held that if an insurance agent holds for 
collection the note of insured giren. in payment of a premium that 
such agent has no authority to extend the time of payment of such note. 
Bank of Commerce v. N. Y .  L i f e  Ins. Co., 54 S. E., 643; Iowa Life Ins. 
Co. v. Lewis, 187 U.  S., 335, 47 L. Ed., 204. This point, however, is 
not before the Court for a decision and is referred to merely to indicate 
the trend of judicial thinking upon the general subject. 

There are two cases directly in point. The first is Cayford v. Metro- 
politan Li fe  Im. Co., 91 Pac., 266. I n  this case it is written: "Authority 
to collect premiums does not imply authority to extend the time for the 
payment of such premiums, or to waive a forfeiture, resulting from non- 
payment." The other case is Farmers' & i2lechunics' Benevolent Fire 
Ins. Association v. Horton. This case was decided by the Supreme Court 
of Appeals of Virginia on 17 September, 1931, and is reported in 160 
S. E., 315. The Court wrote: "It is next said that where credit is ex- 
tended to an agent, who in turn extends it to the insured, no forfeiture 
can be enforced for nonpayment of premiums, and we are cited, as 
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sustaining that proposition, to 32 Corpus Juris, 1312; F'erea v. State 
Life Ins. Co., 15 N .  M., 399, 110 Pac., 559; Cooley's Briefs on Insur- 
ance, Qol. 1, p. 484; and Wythevilla Insurance Co. v. I'eiger, 90 Va., 
277, 18 S. E., 195. With it we have quarrel. I n  such cases the company 
looks to its agent for payment, and he extends credit to the insured at 
his peril. Here there was no such course of dealing. No ~igent was ever 
asked to pay, or expected to pay, a dollar which he did not collect. 
When tickets are turned over for collection, a memorandun of them and 
of their amount is made, and so, loosely speaking, it might be said that 
an agent is charged with them; but such a statement would be mis- 
leading. A man cannot possibly be charged with something which he is 
never expected to pay, and which he will never be asked to pay. Upon 
the facts, the rule invoked has no application." 

I t  is contended that the evidence discloses a course of d3aling between 
the insured and the agent of the insurer with respect to the payment 
of premium, but there is no evidence that the defendant Insurance 
Company had any knowledge of such course of dealing obher than such 
knowledge as would be imputed to it through the local agent, nor is 
there evidence of ratification, as defined by law, on the part of defendant. 
The premium was not charged to the local agent by the Iiisurance Com- 
pany, and such agent was expressly prohibited by the terms of the con- 
tract from accepting anything but cash in the payment of the premium 
or from delivering the receipt until the premium had been paid. The 
receipt was never delivered, and while an attempted payment was mad4 
after the death of the insured to the bookkeeper of the local agent, 
such payment was never recognized or ratified by the defendant. In -  
deed, the local agent, upon the facts presented, had no authority to waive 
the terms of the policy or extend credit for the premium, and, therefore, 
in the absence of evidence tending to invoke the principle of ratification, 
the ruling of the trial judge was correct. 

Affirmed. 

STATE v. BURCH DURHAM. 

(Filed 2 December, 1931.) 

1. Homicide Q e E v i d c n c e  of identity of defendant he1.d sufficient to 
be submitted to the jury in prosecution for manslaulghter. 

Upon a prosecution for involuntary manslaughter, evidence tending to 
show that the defendant was driving his car in the vicinity of the crime 
shortly prior thereto and that an automobile of the same kind and make 
of that of the defendant was seen at  the time and place of the crime, 
and that there were no other cars at  the time in the vicinity, that the 
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front of the car striking the deceased was damaged by the impact, that 
a radiator cap of the same peculiar shape as  that on the defendant's car 
was found after the accident, and that  the defendant took his car to a 
garage for repair and gave conflicting statements a s  to the way in which 
the car was injured, and a s  to why the radiator cap was missing, is Held:  
suflicient evidence of the identity of the defendant a s  the one driving the 
car a t  the time of the accident to be submitted to the jury. 

2. Homicide C a - Evidence of criminal negligence of defendant i n  
prosecution for  ~nzznslaughter held sufficient t o  be submitted t o  jury. 

Evidence tending to show that the defendant was driving his automobile 
u ~ ~ o r l  a straight and unobstructed road a t  a speed in excess of that allowed 
by the law, that  he attempted to pass a pedestrian without giving the 
required warning, and that he struck the pedestrian while driving on the 
wrong side of the road, inflicting injuries resulting in death and that 
he sped on without stopping, is sufficient evidence that the defendant was 
driving unlawfully in several respects in violation of our statutes and 
killed the deceased while driving in a reckless manner in disregard of 
the safety of others who might then be upon the highway, and is properly 
submitted to the jury in a prosecution for manslaughter, the burden of 
11roof being upon the State to establish guilt beyond a reasonable doubt. 
Code (hfichie) , 2821 (51), (64) ,  2823 ( 5 5 ) ,  2616. 

5. Criminal Law I j-Upon motion of nonsuit a l l  t h e  evidence is t o  be 
taken i n  light most favorable t o  t h e  State. 

On a motion to dismiss a s  of nonsuit in a criminal action the evidence 
is to be taken in the light most favorable to the State, and it is entitled 
to the benefit of every reasonable intendment thereon and every reason- 
able inference therefrom. C. s., 4643. 

4. Homicide C a-Degree of negligence necessary t o  bc established i n  a 
prosecution f o r  involuntary manslaughter. 

The degree of negligence necessary to be shown on an indictment for 
manslaughter where an unintentional killing is established is such reck- 
lessness or carelessness a s  is incompatible with a proper regard for 
human life, and it  is suflicient to carry the case to the jury where it  
reasonably appears that death or great bodily harm was likely to occcr 
from the acts of the defendant. 

5. Same-Kegligenre of defendant must  be  proximate cause of death 
i n  order  t o  constitute manslaughter. 

The statutes prescribing rules for the driving of automobiles upon the 
highway were enacted in the interest of public safety, and disregard of 
them by one driving an automobile upon the highway is negligence, and 
when amounting to a wanton disregard for the safety of others i t  is 
sufficient to be submitted to the jury in a prosecution for manslaughter, 
but such negligence must be the proximate cause of death in order to 
constitute the crime. 

6. $-Fact t h a t  motorist sped on without stopping af ter  hitting pedes- 
t r i an  is competent circumstance i n  proxccution for  manslaughter. 

Evidence that a driver of a n  automobile upon a public highway struck 
and killed a pedestrian thereon and went on his way without stopping 
may be considered with other relevant evidence upon the trial by the jury 
upon the issue of defendant's guilt in a prosecution for manslaughter. 
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7. Criminal Law I g-Instruction in this case held not to have impinged 
on C. S., 564. 

Where the trial judge gives the contentions of the Slate and of the 
defendant, clearly stating that they are but contentions in a trial for unin- 
tentional manslaughter, and correctly charges the law arising upon the 
evidence, objection that he has therein impinged upon the provisions of 
C. S., 564, in expressing his opinion upon the weight and credibility of the 
evidence, is untenable. 

8. S a m e I n s t r u c t i o n  will be cons t~ued contextually as a .whole. 
Held: on this trial for involuntary manslaughter, construing the 

charge contextually as a whole the judge correctly charged upon the 
evidence respecting the identity of the defendant as the driver of the 
automobile a t  the time of the injury, the law applicable to the offense, 
and proximate cause, and the burden and quantum of proof necessary for 
conviction. 

9. Same--Defendant desiring subordinate elaboration in charge should 
submit request for special instructions. 

Where the trial judge clearly and substantially charges the law arising 
from the evidence when the instructions are viewed contextually as a 
whole, the elaboration of any particular phase of the case should be 
presented by prayers for special instructions, and the judge is not re- 
quired to instruct the jury on academic propositions of Law which have 
no substantial relation to the case. 

COXNOR and BROGDEN, JJ., dissent. 

APPEAL by defendant from Shazu, J., and a jury, a t  August Special 
Term, 1931, of GUILFORD. N O  error. 

This was an  indictment against the defendant for the murder of one 
Woodrow Medlin. The  solicitor only asked for a verdict of manslaughter. 
The  jury found the defendant guilty of manslaughter and the court 
sentenced the defendant to be confined to the State prison for not less 
than seven years, and not more than twelve years. 

The  evidence, on the par t  of the State, was to the effect that  Woodrow 
Medlin was a newspaper carrier, about 16  years of age, and was killed 
on Springfield Road near H igh  Point, on 13 February, 1931. Fr iday 
evening, between sundown and dark, but not dark. The  ldedlin boy was 
killed by a Ford  roadster, 1929 model A, a car like the one usually 
driven by defendant, the car did not stop. I t  had on its lights, although 
i t  was not necessary to have the lights on. I t  was rurning 40 to 45 
miles an  hour when i t  hit the boy. The defendant had taken a young 
woman home near dark, and a witness testified that  a Ford  roadster, 
1929 model, came from the direction of the young woman's house and 
came out on the Springfield Road going toward High  Point  and in the 
direction of the newsboy. The  witness followed the roadster some dis- 
tance, and just before the newsboy was killed. The  roadster was the 
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only car then in that  immediate vicinity of where the newsboy \\as 
killed. A witness, who was driving an automobile, testified that  he  
turned and went on past the paper boy, who was some 100 to 125 feet 
from wllerc he turned in to his home, he stopped waiting for the paper. 
Before lie turned in he noticed an  automobile coming u p  the road. H e  
heard "Bang," somethirig like a rock hitting an  automobile and went 
to the scene. "I didn't see the car when i t  hit the boy. I heard the lick 
and looked around. I didn't see the boy fall off the  car. I saw some- 
thing fall off the front of the car. The  boy was lying lengthwise on the 
left-hand side of the road, which was the boy's right-hand side, and 
the left-hand side of the d r i ~  er of the Ford car." H e  further testified : 
"When 1 came by and passed the boy I was traveling the same way 
that he n as." 

The nensboy was traveling east and the roadster was traveling west. 
The road n a s  straight 800 to 900 feet and about 25 to 30 feet wide, 
alltl i~otlling to obstruct the view of the driver of the roadster. A metal 
qnail or partridge \\as usually used on the radiator cap of the roadster 
of defendant. One like it mas found about 25 feet from where the 
neushoy, v h o  was lying on the left of the road and the quail ornament 
on thc right-hand side of the road, in the side ditch, a fresh break on 
it. The  quail ornanient was built on the cap that screwed on the 
radiator. The  radiator of defendant's roadster was taken next day to a 
shop, at about 10 o'clock in the morning, for repair, there was no bird 
cap on the radiator when it was taken to be repaired. 

Different witnesses testified: ('I fixed the radiator. You see i t  was 
knocked against the fan and bursted a hole in  it. I fixed this. I think 
the fan belt v;as off of it. There were no bursted places on the front 
of it. I t  was just mangled on the inside. Q. Kinder mashed in, the front 
of it was not bursted ! A. No, sir. I t  was a 1929 model Ford. Q. What 
caused the damage, if you could tell? A. Something hit it  from the 
front." . . . '(The metal cap was found on the right-hand side of 
the road and the boy was over on the left-hand side." . . . "Some 
glasses mere there and the glasses were about three or four feet from 
the radiator cap. The  boy wore glasses. They looked like the same 
glasses that the boy wore. The glassm were not broken." . . . 
Speaking of the ca r :  "I t  was bruised pretty bad on the back side next 
to the motor." Q. How fa r  was the (boy's) cap found from the body? 
A. The cap was between 30 and 31 steps. Q. From the body? A. From 
the body on the opposite side of the road. Q. On  the right-hand side, 
going towards the Asheboro road? A. Yes, sir. There was a pair  of 
glasses found in the side ditch." A great deal of something that  looked 
like blood was found between the radiator and horn of defendant's car. 
"The spots resembled blood spots." 
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The doctor testified, in par t :  "I examined the body of Woodrow 
Medlin. H e  had a broken neck, his jaw was crushed and. right leg was 
crushed just above the knee, and practically broken off. H e  was dead 
at the time I saw him." 

The defendant made sundry contradictory statements in regard to the 
injury to his car and the bird ornament on his radiator csp. Defendant 
told the officers that he was not on the road the boy was killed on that 
night, and that he took the bird ornament cap off his car as i t  rattled. 

The defendant made numerous exceptions and assigninents of error 
and appealed to the Supreme Court. The material ones will be con- 
sidered in the opinion. 

Attorney-General B m m m i t t  and Assistant Attorney-General Seawell 
f o ~  the State. 

Gold, Yorlc, and JlcAnally for defsndant. 

CLARKSON, J. The defendant introduced no evidence and at the close 
of the State's evidence made a motion to dismiss the action or for judg- 
ment as in case of nonsuit. C. S., 4643. The court below overruled the 
motion and in this we can see no error. 

I t  will be noted that although defendant was not indicted for that 
offense, the evidence was sufficient for a jury to pass on that the de- 
fendant was the driver of the car that struck the newsboy and violated 
the statute in failing to stop in event of accident involving injury or 
death to a person. N. C. Code, 1931 (Michie), see. 2621(71) ; 2621(103) ; 
Pub. Laws 1927, chap. 148, sec. 29(a) ; see. 61. There was evidence 
that he violated the '(hit and run" statute. 

We think the evidence sufficient to be submitted to tho jury that de- 
fendant was the driver of the car that killed ths newsboy and sufficient 
to sustain the verdict of manslaughter. 

I t  is the settled rule in this jurisdiction that where the charge as a 
whole correctly covers all legal points involved and the court below 
charges the law applicable to the facts, it meets the requirements of the 
law. The charge must be considered contextually and not disjointedly. 
Jfilling Co. v. Highway Corn., 190 N .  C., at p. 697. The charge, at  
some length, gave the contentions of the State and defendant clearly, 
and covered erery aspect of the case both as to law and facts, and applied 
the law applicable to the facts. 

The following portion of the charge is set forth, shcwing that the 
law in regard to involuntary manslaughter is correctly stated, and in 
fact there was no exception to i t :  "The solicitor having announced 
that he would not ask for a verdict of murder in the second degree, then 
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the only question you are to pass upon is whether or not the defendant 
is guilty of manslaughter. Manslaughter is the unlawful killing of a 
human being without malice and without excuse. There are two kinds 
of manslaughter. One is what is known as voluntary manslaughter, 
that is, where one kills another in the heat of passion induced by an 
adequate or legal provocation, or where two men upon a sudden affray 
get into a fight and one kills the other. Involuntary manslaughter, 
gentlemen of the jury, is where the death of another is caused by an 
unlawful act, unaccompanied by any intent to kill or purpose to kill.'' 

I n  Cyc. Criminal Lam, Vol. 2 (Brill), sec. 666, p. 1116, the law is 
thus stated: "Involuntary manslaughter is the unlawful killing of a 
human being unintentionally and without malice, express or implied, 
but in the commission of some unlawful act not amounting to a felony, 
or some lawful act in an unlawful or negligent manner. An intent to 
kill is not an essential element of the offense, and its absence distin- 
guishes it from voluntary manslaughter." S. v. Turnage, 135 N. C., 566. 

We find in Bishop on Criminal Law (9th ed.), see. 314(2), p. 223-4, 
the following: '"If,' says Archbold, 'a person by careless or furious 
driving unintentionally run over another and kill him, it will be man- 
slaughter; or, if a person in command of a steamboat by negligence or 
carelessness unintentionally run down a boat, etc., and the person in  i t  
is thereby drowned, he is guilty of manslaughter. Such negligence will 
be considered as a sufficient substitute for a deliberate intention." 

The court below further charged: The State contends in this case, 
"that the defendant is guilty of what is known in law as involuntary 
manslaughter. . . . The State does not contend that the defendant 
wilfully and intentionally ran his car against Woodrow Medlin, thereby 
causing his death, but the State contends, gentlemen, that at  the time 
that Woodrow Medlin was killed that the defendant was driving his 
car in  a reckless manner, in an unlawful manner, and that the unlawful 
manner in which he was driving his car was the direct and proximate 
cause of the death of this boy, and the State, while not contending that 
he was doing it wilfully or intentionally, that is, that he killed the 
boy wilfully or intentionally, contends that he was driving his car reck- 
lessly, and by reason of the fact that he was driving his car recklessly, 
why that he ran against this boy and caused his death. NOW to make 
one guilty, gentlemen of the jury, of manslaughter in a case of this 
kind he must be guilty of more than simply a want of ordinary care, 
but the negligence that he has to be guilty of is what we call criminal 
negligence, not simply a want of ordinary care. That would make him 
liable in a civil action, but would not make him guilty of a crime if he 
had run against the body of this boy and thereby caused his death. 
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Now the statute provides, gentlemen of the jury, with reference to 
reckless driving: (Any person who drives any vehicle upon a highway 
carelessly and heedlessly in wilful or wanton disregard of the rights 
or safety of others, or without due caution and circumspection and at a 
speed or in a manner so as to endanger or be likely to endanger any 
person or property shall be guilty of reckless driving.' (N .  C. Code, 1931 
(Michie), 2621(45) ; Pub. Laws 1927, chap. 148, Art. 2, sec. 3.) 
S o w  the State contends that this boy was killed by the defendant driving 
his car unlawfully, in an unlawful manner, and that he was driving 
recklessly-or if he was driving recklessly he was driving in an unlav- 
ful manner-and that his reckless driving was the prozimate cause of 
the death of the boy." 

The court below charged correctly the law as to circumstantial evi- 
dence, to which there was no exception. S. v. Wilcox, 132 N. C., at  p. 
1137; S.  a. Lazorence, 196 N. C., 562. 

The court further charged: "Now, gentlemen of the jury, every 
pemon charged wifh a crime is presumed to be innocent, and the burden 
is upon the State to satisfy you beyond a reasonable doubt of the de- 
fendant's guilt before the jury can convict." See S. w. .fTerring, ante, 
543. 

N. C. Code, 1931 (Michie, 2621(51), is as follows: "TJpon all high- 
ways of sufficient width, except upon one-way streets, tlre driver of a 
vehicle shall drive the same upon the right-half of the higlr way and shall 
drive a slow-moving vehicle as closely as possible to the right-hand edge 
or curb of such highway, unless it is impracticable to trav1.1 on such side 
of the highway and except when overtaking and passing another vehicle 
subject to the limitation applicable in overtaking and pai,sing set forth 
in section 2621(54) and 2623(55). (1927, chap. 148, sec. 9.)" 

N. C. Code, 1931 (Michie), part 2616: "Cpon approaching a pedes- 
train who is upon the traveled part of any highway, and not upon a side- 
walk, and upon approaching an intersecting highway or a curve, or a 
corner in the highway where the operator's view is obstructed, every 
person operating a motor vehicle shall slow down and give a timely 
signal with his bell, horn or other device for signaling. (1917, chap. 
140, sec. 15.)" 

There is evidence on the part of the State, to the effect that the 
newsboy was on the right-hand side of the road traveling east and 
that the defendant was driving the roadster and was going west. Some- 
thing fell off the front of the defendant's car and the newsboy was 
found lying lengthwise on the left-hand side of the roEd. I t  can be 
inferred from this evidence, that defendant was not observing the law 
of the road, supra. Then again, a witness tcdfied that he passed the 
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newsboy on the road and stopped waiting for the paper. The  first thing 
lie heard "Bang," something like a rock hit t ing an  auton~obile. The  
iiemsboy was on the traveled part  of the highway, the defendant did 
not slow down, according to the law of the road, supra, and i t  can 
be inferred from the evidence that  no timely signal was given. I t  mas 
not dark. Defendant driving the roadster was traveling west, facing 
the newsboy traveling east. The  road was straight 800 to 900 feet and 
about 23 to 30 feet wide, and nothing to obstruct the view of defendant 
driving the roadster. I t  was in evidence that  the  driver of the roadster 
did not stop after the nemboy Tvas struck. Flight is ordi~iari ly a circum- 
stance to be considered by the jury in connection with other circum- 
stances. S. v .  Lawre?-~ce, 196 N. C., at  p. 577. 

"011 motion to dismiss or judgment of nonsuit, the evidence is to be 
taken i11 the light most favorable to the State, arid it is entitled to the 
benefit of erery reasonable intendnlent upon the evidence m d  every 
reasonable inference to be drawn therefrom." S. v. Laurence, supra, 
a t  p. 56-2. 

I n  S.  c. Rounfree, 181 N .  C., a t  p. 535, the law as stated is  as follows: 
"The degree of negligence necessary to be shown on an indictment for 
inarlslaugliter, where an unintentional killing is established, is such 
recklessness or carelessness as is iiicompatible with a proper regard 
for human life. S. v .  Gash, 177 K. C., 593; S. v. VcTver ,  175 N .  C., 
761; S .  r.. Tank~rs l ey ,  172 N. C.,  933. The negligence must be soine- 
thing more than is  required 011 tlie trial of an issue in a civil action, 
but it is sufficient to  carry the case to the jury in a criminal prosecution 
where it reasonably appears that death or great bodily liarin was likely 
to occur. S. v. Gray, 180 N. C., 697. A want of due care or a failure to 
obserx e the ;ule of the prudent man, wliicli proximately produwe' an 
illjury, will render one liable for damages in a civil action, while cul- 
lmble negligence, under the criminal law, is such recklessness or careless- 
iiess, resultilig in injury or deatli, as imports a thoughtless disregard of 
colisequences or a heedless indifference to the safety and rights of others. 
S. I > .  Goefz, 83 Conn., 437; 30 L. R. A. (N. S.), 458. Again, it  is 
generally held that  where one is engaged i11 an  u~ilalrful  and dangerous 
act, nliich is itself in violation of a statute, intelltied and dcsigned to 
prevent injury to the person, and death ensues, tlie actor would bc guilty 
of nlanslaughter a t  least. S. 1;. NcTver, supra." S .  v .  Crutchfield, 187 
S. C., 607; S. v. Trot t ,  190 N .  C., 674; S. v. Leonard, 195 N. C., 242;  
8. v.  Safterfield, 198 N .  C., 682. 

I11 3. v. XcTver, 175 N .  C., at  p. 766, the following obserration is 
made: "If the act is a violation of a statute intended and designed to 
prevent injury to the person, and is  in itself dangerous and death ensues, 
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that the person violating the statute is guilty of mansla-ighter at least, 
and under some circumstances of murder.'' 

"The breach of a statute is negligence per se, but there must be a 
causal connection between the disregard of the statute ,ind the injury 
inflicted.'' Ledbetter v. English,  166 N.  C., 125, 81 S. E., 1066. Again 
i t  has been held in Chancey v. R. R., 174 N. C., 351, 93 13. E., 834, that 
"The rule was recently stated to be, that however negligent a party is, 
if his act stands in no causal relation to the injury, i t  is not actionable? 
B u r k e  v. Coach Co., 198 N .  C., at p. 13. Lancaster v. Coach Co., 198 
N.  C., 107. 

The defendant excepted and assigned error to the following in the 
charge: ( T o w  the State contends that all of these facts are established 
by the evidence in the case, and the court, gentlemen of the jury, in- 
structs you that it is a question for you to determine from the testimony 
what facts have been established, if any, beyond a reasonable doubt. 
Now if you find, gentlemen of the jury, that the boy was killed by 
coming in collision 6 i t h  a car, as testified to by Mr. Arthur Jones and 
his son, then the next question would be as to who was the guilty party, 
who was the party who was driving this car." 

The defendant contends that this impinged C. S., 564. We cannot so 
hold. The court below was giving the contentions of the State, and 
after the above part objected to, went on in giving the contentions, and 
said: "Now the State contends that the defendant was hiving it, and 
that while no witness testified that he saw him driving the c&r along 
there, the State contends that someone mas driving it," etc. This part 
of the contentions related to the identification of the driver of the car. 
We see no error. 

The defendant excepted and assigned error to that par ;  pf the charge 
below, between ('G" and "H," when the court was giving bhe contentions 
of the State:  "Now the State contends, gentlemen of the jury, from 
all the facts and circumstances in this case that you ought to be fully 
satisfied that the defendant was driving his car along Springfield Avenue 
that night, and that he ran his car against the boy and thereby caused 
his death. (G)  Now suppose you find that to be true gentlemen of 
the jury, beyond a reasonable doubt, that the defendant was driving 
his car on this occasion in question and ran his car against the boy and 
thereby caused his death, that would not be sufficient for you to ;eturn 
a verdict of guilty on, gentlemen of the jury, but in addition to that 
the burden is upon the State to show you that at the  t i m e  of the hilling 
the defendant was gui l ty  of criminal negligence, not s imply  want  of 
ordinary care, but  of criminal negligence; and the State contends that 
you ought to find that he was from the facts and circumi~tances. (H.)" 
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The court goes on further and gives the facts as contended for by the 
State, and says: "And the State contends that  from these facts and 
circumstances that  you ought to find that the defendant was guilty 
of reckless driving at tha time, and that the reckless driving was the 
proximate cause of the death of this  boy, and that  you ought to find 
from the evidence tha t  the boy was killed by reason of the collision 
with the car being driven by the defendant, and the State asks you to 
return a verdict of guilty." 

From the entire charge on this aspect, we can see no error. The court 
had theretofore defined involuntary manslaughter. 

The  court below gave also the contentions of the defendant, and 
closed the charge, in part, as follows: '(The defendant contends that  
you do not know how this accident occurred; do not know what the 
boy was doing; that  when last seen by Mr. J. D. Jones he was walking 
down the road;  that  no one saw him any more after that, and no one 
knows what the boy was doing, whether he had been out to one side 
of the road and came on the road suddenly ahead of the car, or how 
the accident occurred; whether or not it was carelessness a t  all, if he 
were the one driving the car, and if you should find that  he,was driving 
the car that  ran  into the boy, that  you ought not t o  find that  he was 
guilty of criminal negligence. So that  the defendant contends under 
this whole case that  your verdict ought to be not guilty. Whereas, the 
State contends your verdict ought to be guilty. The  Sta te  contends that  
yo; ought to be satisfied from the  evidence and circumstances in the 
case that  the defendant's car was the car that  ran  against the boy and 
killed him. I f  you find that  to  be true, beyond a reasonable doubt, then 
the State contends that  you ought to be further satisfied beyond a reason- 
able doubt that  the defendant was guilty of criminal negligence in dr i r -  
ing his car i n  a reckless, wanton manner a t  the time, and collided with 
the boy and thereby caused his death;  and that  you ought to convict him 
of the crime of manslaughter. (I) I t  is all a question of fact for you, 
gentlemen of the jury, the burden being on the State to satisfy you 
beyond a reasonable doubt of defendant's guilt. I f  you are  so satisfied 
why you would convict him of the crime of manslaughter, gentlemen 
of the jury, if you are satisfied beyond a reasonable doubt that  he  is 
guilty of that  crime. I f  you have a reasonable doubt as to his guilt you 
will acquit him. (J . )"  

The  defendant contends that  "Nowhere in  his charge did he instruct 
the jury that  they would have to find (1)  that  the defendant was guilty 
of criminal negligence and ( 2 )  that  criminal negligence was the prox- 
imate cause of the death of Woodrow Medlin. T o  hold a person crim- 
inally responsible for a homicide, his act must have been a proximate 
cause o f  the  death." 
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Taking the charge as a whole, we think the charge covered the above 
aspect complained of. T h e  defendant excepted and ass gned error to 
that  portion between the letters "I" and "J." supra. I t  will be noted 
that just prior to the part  of the charge complained of, x7e find the 
court below uses the language "That you ought to  be further satisfied 
beyond a reasonable doubt that  the defendant was guili y of criminal 
negligence in driving his car in a reckless, wanton manner a t  the time, 
and collided with the boy and thereby caused his death.'' 

"The proximate cause is that  which is most proximate in the order 
of responsible causation." 37 W. Va., 180. T h e  above sets forth the 
responsible causation. 

I f  the defendant wanted ''subordinate elaborations," he  should have 
presented prayers for instruction embodying same. Thl: court is not 
required to instruct on academic propositions of law which have no 
substantial relation to the case. 

I t  may be noted that  in the case of S. v. Eldridye, 1 9 i  N. C. (cited 
by defendant), a t  p. 627, is  the following: "But the defendant is en- 
titled to show, if he can, that  the deceased met her death, wholly as a 
result of her own misfortune and not because of any culprtble negligence 
on his  part.'' 

The judge in  the court below tried the case with his usual fairness 
and ability, and, taking the charge as a whole, we can see no reversible 
or prejudicial error. 

Pu'o error. 

COKNOR and BROQDEK, JJ., dissent. 

J. &.I. EVERETT r. JAS. S. GOODWIN AND STARMOIJNT GOLF 
CLUB, INCORPORATED. 

(Filed 2 December, 1931.) 

1. Golf A a-Evidence of golfer's negligence in  driving ball from tee 
held sufflcient to be submitted to the j u ~ y .  

A player upon a golf course must exercise ordinary care commensurate 
upon the surrounding circumstances a t  the time, particularly in driving 
the ball, and where there is evidence that the defendant, playing in a 
threesome behind a twosome in which the plaintiff was playing, failed 
to give any warning by shouting "fore" or otherwise, ancl that he drove 
the ball while the plaintiff was shortly in f'ront of him on the fairway 
in violation of a rule of the club that a player should 'be allowed two 
drives before following players should proceed, with evidence in contra- 
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diction and evidence that the twosome and threesome had merged into 
one game, Held: the conflicting evidence was properly submitted to the 
jury upon the issue of the defendant's negligence. 

2. Golf B *Evidence tlmt golf club failed to exercise due diligence in 
enforcing rulos held sutticient to be submitted t o  the jury. 

The owners of golf courses for hire are obligated by law to promulgate 
reasonable rules for the protection of persons who are rightfully on the 
course, and to exercise due care for the enforcement of the rules, and 
where a golf club has adopted, for the safety of players, rules regulating 
the distance to be obserred between successive players upon the course, 
and has supplied "rangers" to enforce the rules, and there is evidence 
that the rules were continuously violated by a player in playing a three- 
some behind a twosome in which the plaintiff was playing, and that the 
"rangers" made no attempt to enforce the rules, if they saw their viola- 
tion, and that the plaintiff was injured as a result of the violation of 
the rules, Held: in an action against the golf club the evidence was prop- 
erly submitted to the jury on the question of the club's negligent failure 
to enforce the rules. 

CIVIL ACTIOK, before Finley, J., a t  May  Term, 1931, of GUILFORD. 
This  is an  action to recover damages for personal injury as a result 

of being struck by a golf ball driven by the  defendant Goodwin upon 
the golf course of defendant Starmount Golf Club, Incorporated. 

The  following issues mere submitted to  the jury:  
1. "Was the  plaintiff injured by the negligence of defendant, James S.  

Goodwin, as alleged in the complaint?" 
2. "If so, was such negligence of the defendant, Goodwin, wanton 

and wilful, as  alleged in  the complaint 2" 
3. "Was the plaintiff injured by the negligence of the defendant, 

Starmount Golf Club, Incorporated, as alleged in  the complaint ?" 
4. "Did the plaintiff, Everett, by his own negligence contribute to 

his own injury, as alleged i n  the answer?" 
5. "What damage, if any, is  the plaintiff entitled to  recover of the 

defendants ?" 
The  evidence introduced upon the issues submitted was substantially 

as follows : 
On Sunday, 3 August, 1930, the plaintiff and a companion named 

C. W. Elkins went to the golf course of defendant, Starmount Golf 
Club, i n  order to engage in a game of golf. A fee of one dollar for 
each player was charged by the defendant, Golf Club, and paid by 
plaintiff and his companion. T h e  plaintiff and his  companion, playing 
what is called a twosome, began their game and before they had 
proceeded r e ry  f a r  the defendant, Goodwin, with two companions, named 
Land and Fagan, came upon the course and began playing a threesome 
behind-the plaintiff. Plaintiff testified as follows: "As we were starting 
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on the fifth hole I drove, and Mr. Elkins then drove, and I got a bad 
drive on my first ball, which did not go any further than from here 
to the door back there, and I went out and was preparing to drive again 
and as I did I looked around and Mr. Goodwin was getting ready 
to drive his ball off and was swinging, and I hollered, 'Look out, don't 
drive this way,' and as he drove, the ball went over my head and he 
hollered and mid, 'Get out of the way.' " Plaintiff further testified that 
the defendant and his companions were driving balls in  imd about him 
and his companion from the fifth hole u p  to the fourteenih. The occur- 
rence at  the fourteenth hole is narrated by the plaintiff as follows: 
"They were right there on the tee with us when we finished, and 
as soon as we would put our ball down and drive off before we had gone 
more than fifty feet they would have their ball down starting to drive 
it without any warning whatsoever. I n  fact, they were so close to us 
that we did not walk down the middle of the fairway for fear they would 
hit us. They would drive just immediately after we drove our ball. 
. . . As we reached the sixteenth tee and Mr. Elkins made his drive, 
and I made my drive, as I stepped off, a couple of them, I do not know 
just which it was that had the ball already teed up ready to swat it, I 
walked over the edge of the fairway in  the rough and I had not gone 
more than fifteen feet when they had driven their ball and Mr. Goodwin 
put his ball up to drive and he was drawing back to hit it, and I made 
the remark, 'You are liable to hit me.' I made i t  loud enough for all 
to hear. I said, 'Better get out of the way, he is liable to hit us,' and 
I got off the fairway on the edge of the rough and when .C did he drove 
the ball and the ball hit me on this kneecap and as it hit me on the 
knee it knocked me off both feet on the ground and I immediately got 
up as quick as I could and I said, 'I believe it broke my leg.' Mr. 
Goodwin walked down there and said he didn't think it was broken and 
didn't think it was hurt  much." 

There was ample evidence that the plaintiff sustained a f~erious injury. 
There was also evidence that the defendant, Golf Club, had promulgated 
certain rules to the effect that the players first using t'le course and 
beginning a game, are entitled "to have two drives" before the succeeding 
match or players are permitted to tee off. 

The evidence further disclosed that the defendant, Starmount Golf 
Club, employed rangers for the protection of players, who are charged 
with the duty of enforcing the rules of the game so as to  prevent one 
group of players from driving into the group ahead. However, the 
evidence of plaintiff tended to show that the rangers were not present a t  
the time of his injury, or, if present, they made no  protest and failed 
to enforce the rules of safety prescribed by the defendant Golf Ciub. 
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The defendant offered evidence tending t o  show that  there was a 
merger of plaintiff's twosome and the defendant's threesome, making 
a firesome, and that  all of the parties were playing together in the same 
game a t  the time of plaintiff's injury. The  defendant further offered 
testimony to the effect that  he cried "fore" a t  the time he drove the ball 
that  injured 'the plaintiff. The  testimony further shows that  a golf ball 
travels a t  a high speed and that  it is practically inlpossible to dodge i t  
when in rapid motion. 

The  jury answered the issues in favor of the plaintiff and awarded 
damages in  the sum of $500. 

From judgment upon the verdict both defendants appealed. 

Y o u n c e  & Y o u n c e  for plaintif f .  
S a p p  & S a p p  and  Brooks ,  P a r k e r ,  S m i t h  & W h a r t o n  for defendants .  

BROGDEN, J. 1. What  duty does one golf player owe another ill play- 
ing the game ? 

2. What duty does the owner of a golf club owe to its patrons paying 
a fee for the privilege of using the course? 

A writer in Law Notes of November, 1931, says: "Serious accidents 
resulting from the playing of the Royal and Ancient Game of Golf have 
been infrequent-that is, if one is to judge from the paucity of authority 
on the subject. Nevertheless, the few reported cases involving actions 
of this nature emphasize the fact that  there are legal as well as other 
hazards incidental to the game. The  courts a re  generally in accord 
on the point that  a golfer, mhen making a shot, must give a timely and 
adequate warning to any persons in the general direction of his drive." 
The only decided cases, squarely in point, which the vr i te r  has been 
able to find are as follows: T o o h e y  v. IVebster, 117 Atlantic, 838, 23 
A. L. R., 440; B i s k u p  v. H o f f m a n ,  287 S .  W., 865; Schlenger  v. W e i n -  
berg, 150 Atlantic, 434, 69 A. L. R., 738. ,111 the foregoing cases are 
referred to in  the issue of Law Notes, supra,  and also, in 69 A. L. R., 740. 

Certain general principles of law are stated in the opinions referred 
to. F o r  instance, in the W e i n b e r g  case, supra,  the Court said:  "A golf 
course is not usually considered a dangerous place, nor the playing of 
golf a hazardous undertaking. I t  is  a matter of common knowledge that  
players are expected not to drive their balls without gix ing warning mhen 
within hitting distance of persons in the field of play, and that count- 
less persons traverse golf courses the world over i n  reliance on that very 
general expectation." 

I n  the T o o h e y  case, supra,  the defendant testified that he called "fore" 
before striking the ball. There was other testimony to the effect that  
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110 such warning was given, and, if any at  all, it was too late to be 
effective. The Court said: "This raised an issue of fact as to whether 
adequate and timely warning was given to the plaintiff, and, therefore, 
the question of defendant's negligence was properly left to the jury." 

The dominating idea bearing upon the subject is that a player upon 
a golf course must exercise ordinary care in playing the game, and 
particularly in driving the ball. Of course, the duty to exercise ordi- 
nary care is dependent upon the surrounding facts and circumstances 
of the given case. The evidence tends to show that a golf ball when 
driven, travels at  high speed and is not easily avoided. So that a person 
of ordinary prudence would reasonably anticipate that injury would 
probably result to others within the range of the drive. 

I n  the case at  bar, the plaintiff was rightfully upon the course, and 
the defendant Goodwin was fully apprised of his presence. The record 
discloses that rules of safety were promulgated by the corporate owner 
of the golf course to the effect that the front match should be allowed 
at least two drives by the match immediately following, so as to eliminate 
the probability of being struck by a driven ball. The evidence further 
tended to show that the defendant was violating this rule of safety. 
There was also evidence that the defendant gave no warning to plaintiff 
at the time of making the drive. However, there mas positive testimony 
offered in behalf of defendant that proper warning was given. Hence the 
question of warning was properly submitted to the jury. 

There was eridence tending to show that the match played by plaintiff 
and his companion, and the match p1,ayed by the defendant and his 
companions merged and became one game. This, howeve]., is denied by 
the plaintiff, and evidence offered by him tends to support his conten- 
tion. Defendant testified that the parties merged into a fivesome from 
the 5th to the 16th hole, and between these said holes ;he game pro- 
ceeded "strictly according to honors." This is explained to mean that 
"the man who makes the lowest score is the man who ha3 the honor of 
making the first play at the next hole.'' I t  does not appear who the 
"honor" man was at the 16th hole, but it is clear that the plaintiff 
had the "honor" of having his knee cap broken by a ball driven by the 
defendant, and it is obvious that thereafter all ('honors" ceased. Ob- 
viously, a different rule of liability would apply if there was a merger 
of the two matches, but as there was conflicting evidence upon this point, 
the entire evidence was properly submitted to the jury. 

The second question propounded involves the duty imposed by law 
upon the owner of a golf course. Manifestly, it is the dut,y of the owner 
to exercise ordinary care in promulgating reasonable rulw for the pro- 
tection of persons who rightfully use the course, and furthermore, to 
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exercise o rd inary  care  i n  seeing t h a t  t h e  rules so promulgated f o r  the  
protection of players  a r e  enforced. T h e  owner of a golf course is  not 
a n  insurer,  nor  is such owner liable i n  damages f o r  mishaps, accidents 
a n d  misadventures not d u e  to  negligence. I n  t h e  case a t  bar  the  evi- 
dence tends to  show t h a t  the  owner of the  course h a d  promulgated cer- 
t a in  rules designed t o  protect players, and  i n  a n  X o r t  to  see t h a t  such 
rules  were enforced i t  h a d  employed rangers  who were charged with the  
d u t y  of supervising t h e  course and  enforcing the  rules a n d  regulations 
prescribed by t h e  owner. T h e r e  is  evidence t h a t  t h e  rules so prescribed 
were openly violated, a n d  t h a t  the  defendant owner, th rough  i ts  agents 
and  employees, made  no effort to  caut ion offending players or otherwise 
t o  discharge t h e  duties imposed by law. Therefore, t h e  liability of the  
owner n.as properly submitted t o  the  jury, and  the  judgment based upon 
t h e  verdict, must  be upheld. 

N o  erroi .  

STATE O F  XORTH CAROLINA ON RELATION OF N. A. COOPER v. 
T. F. CRISCO. 

(Filed 2 December, 1931.) 

1. Trial  D *Voluntary nonsuit is  voluntary abandonment of action by 
plaintiff, a f te r  w l u c l ~  h e  may  bring another  action within a year. 

Ordinarily when the plaintiff submits to a voluntary nonsuit in a civil 
action lie is unable to prove his case, or refuses or neglects to proceed to 
the trial of the cause a t  issue, or leaves the matter undetermined, and 
in that circumstance he is allowed by statute to bring another action 
upon the same subject-matter within a Fear if no statute of limitations 
has run against the former action before it  mas commenced, and the cost 
thereof has been paid, unless the action x a s  brought in forma pauperis. 
C. S., 413. 

2. Quo W a m n t o  B a-Where relator takes roluiitary nonsuit he mus t  
again obtain permission t o  sue  i n  order  t o  br ing subsequent action. 

Common-law procedure by quo warranto and proceedings by information 
in the nature thereof h a r e  been abolished, and the remedy in such mat- 
ters is under the provisions of our statute, C. s., 869, 871, requiring that 
permission of the Attorney-General be first obtained and bond filed to save 
the State harmless from costs, and where the relator has complied with 
these conditions and takes a voluntary nonsuit and within a year brings 
another action upon the same subject-matter against the same respondent, 
but fails to obtain permission to bring the second action or to file bond 
therefor until the day before judgment is signed, his delay is fatal and the 
action is properly dismissed, i t  being necessary that the provisions of the 
statute be again complied rrith before the bringing of the second action. 
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3. Sam-Bond and permission to sue are prerequisite to' right to  main- 
tain action in the nature of quo warranto. 

In proceedings under the statute to try title to a public office the 
interest of the public is involved and is paramount to the rights of the 
relator, and the consent of the Attorney-General, the filing of the bond, 
etc., as required by the statute, is a prerequisite to the right of the re- 
lator to maintain the  action. 

APPEAL by plaintiff from a judgment of Schenck, .'., rendered 18  
June, 1931. From STANLY. Affirmed. 

I n  the election held in  November, 1930, the plaintiff and the de- 
fendant were candidates for the office of sheriff of Stanly County. The  
board of county canvassers declared the defendant elected and the plain- 
tiff instituted proceedings to contest the regularity and validity of his 
election. O n  15 December, 1930, the Attorney-General of North Caro- 
lina granted the plaintiff leave to institute an  action in  the Superior 
Court of Stanly County to determine the rights of tke parties with 
respect to the office, the plaintiff having tendered security in the sum 
of $500 to indemnify the  State against all the costs and exponses that  
would accrue in  consequence of the action. The  clerk issued a summons 
in the cause on 30 December, and on 29 January,  1931 the defendant 
entered a special appearance before the clerk and moved to dismiss the 
action for want of proper service. The  clerk granted the motion and 
the plaintiff appealed, but a t  the  February Term of the 13uperior Court 
lie took a voluntary nonsuit and was taxed with the  cost. 

Thereafter, on 11 February, the plaintiff caused another summons to 
be served on the defendant and duly filed his complaint. The  defendant 
filed an answer and a t  the May  Term the court referred the cause to a 
referee subject to the defendant's exception. The  referee notified the 
parties that  he would proceed with the hearing on 26 May. On 25 
May the defendant applied to the judge holding the courts of the dis- 
trict for an  order to stay proceedings before the referee for the assigned 
reason that  the defendant neglected to apply to the Attorney-General 
within ninety days after the defendant's induction into office for leave 
to sue in  this action in the name of the Sta te ;  that  he  brought his 
action without leave of the Attorney-General, without filing a bond of 
indemnity, and without paying the cost in the former suit. 

On 9 June ,  1931, the plaintiff filed with the Attorney-General a peti- 
tion to be allowed to proceed with this action, and on the same date 
tendered a bond in  the sum of $1,000 to indemnify the State of North 
Carolina against any liability on account of costs in this action, and 
on 17 June,  1931, the leave of the Attorney-General to tho said plaintiff, 
as set out in the record, was granted. Hearing was had upon the re- 
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straining order theretofore granted on 11 June,  1931, a t  Wadesboro 
before the judge, and the ruling and further hearing were continued 
until 18 June, 1931, before him a t  Rockingham, in Richmond County. 

On the day last named the  court vacated the order of reference and 
dismissed the action. T h e  plaintiff excepted and appealed. 

G. Hobart  Morton, G. D. B. Reynolds and Walser 4 Casey for  
plaintiff. 

R. I,. Smith 4 Sons, R. L. Brown, R. L. Brown, Jr., and R .  R .  In-  
gram fo r  defendant. 

ADAMS, J. The writ of quo warranto and proceedings by information 
in the nature of quo warranto have been abolished and the remedies 
available a t  common law under these forms may now be obtained by a 
civil action; but when a private citizen desires to bring such action in 
the name of the State he  must apply to the Attorney-General for leave 
and tender satisfactory security to indemnify the State against all costs 
And expenses which may accrue in consequence of the action. C. S., 
869, 871. 

After obtaining leave from the Attorney-tieneral the plaintiff insti- 
tuted his  first action against the defendant on 30 December, 1930, and 
a t  the term of the Superior Court which convened in February he sub- 
mitted to a judgment of voluntary nonsuit. H e  afterwards issued another 
summons arid commenced a second action against the defendant withoul 
applying for or obtaining the Attorney-General's permission to sue i r  
the name of the State. I n  response to the defendant's proposition t h a ~  
the second action could not legally be prosecuted under these circum- 
stances the plaintiff contends that  the leave granted him on 15 December, 
1930, applied to the second as well as to the first action. 

The  decision cited in support of this position is  Quelch v. Futch,  
174 S. C., 395. I n  that  case the action was first instituted by Thomas H. 
Williams, who suffered a nonsuit, and within twelve months J. P. Quelch 
began another action for the recovery of the land which was in con- 
troversy in the former suit. T h e  court held that  Quelch could not avail 
himself of C. S., 415 because he  was not the plaintiff in the other action 
and because it did not appear that  Williams was dead and that Quelch 
was his heir or representative; and further that  Quelch was not within 
the equity and spirit of the statute which is based upon substantial 
identity of parties, title, and causes of action. The statement that the 
two actions should be treated as one and that the second was a con- 
tinuance of the writ i n  the first has reference, we apprehend, to the 
identity of the causes of action, because the only question before the 
court was whether the plaintiff had brought himself within the pro- 
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visions of C. S., 415 (Revisal, 370), the Court saying that the two 
suits must be for substantially the same causes. 

Nonsuit is the name of a judgment given against the plaintiff when 
he is unable to prove a case, or when he refuses or neglects to proceed 
to the trial of a cause at issue and leaves this issue undelermined. I t  is 
provided by statute that if an action is commenced within the time 
prescribed therefor and the plaintiff is nonsuited he may commence 
a new action within one year after such nonsuit if tEe costs in the 
original action have been paid by the plaintiff before the commencement 
of the new suit, unless the original suit was brought in flwma pauperis. 
C. S., 415. The words "new action," '(new suit," and "original suit" 
indicate a difference in the two actions though the cLauses may be 
identical. The distinction is observed in decisions referring to the causes 
of action in the respective suits, to a restatement of the same cause in 
the latter action, and to ('another action,', a "second action," the "former 
action" and a "subsequent action." Webb  v. Hicks,  125 N. C., 201; 
Woodcock v. Bostic, 128 N. C., 243; Neekins  v. R. R., 131 N. C., 1 ;  
Prevatt v. Harrelson, 132 N. C., 250; E v a m  v. A l ~ i d g e ,  133 N.  C., 378; 
Hood v .  Telegraph Co., 135 N. C., 622; Tussey v .  Owen, 347 X. C., 335; 
Lumber Co. v .  Harrison, 148 N.  C., 333; S f a d i n g  v. Co'ton ~ l f i l l s ,  168 
N. C., 229; Hampton  v. Spinning Co., 198 N. C., 235. 

The prosecution bond in the first action was given on condition that 
it should be void if the plaintiff paid the defendant all costs which the 
latter recovered from him in that action; and according to the record 
the bond filed with the Attorney-General was to indemnify the State 
'(in said action." 

The cause of action in the first suit may be identical with the cause 
in the second, but it does not follow that the prosecution 3011d7 the bond 
of indemnity, or the leave given by the Attorney-General on 15 Decem- 
ber, 1930, can avail the defendant in the action last instituted. Our 
opinion is that they cannot. 

The next question is whether the plaintiff can maintain the "new 
action." When he began it he had not obtained the leave of the Attorney- 
General to proceed in the name of the State. The summms was issued 
11 February; the final judgment was rendered on 18 June ;  leave to 
sue was granted on 17 June. Did the plaintiff neglect .t3 comply with 
the law ? 

Insisting that he can maintain the action notwithstanding his delay 
in applying to the Attorney-General, the plaintiff relies in part on Rus- 
sell v. Saunders, 48 N .  C., 432, and similar cases, in which it is said 
that the giving of a prosecution bond is not a condition p-eccdent to the 
bringing of a suit and hence the bond may be filed after the writ is re- 
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turned. Such bond is  given for the benefit of the adverse party who may 
~vaive  its execution, 11IcJIillan v. Baker, 92 N .  C., 111 ; but as  pointed 
out i n  Saunders v. Gatling, 81 K. C., 298, an  action in the nature of quo 
 carr ran to is not merely an  action to redress the grievance of a private 
person who claims a right to an office; it  is one in which the public 
has an  interest which is paramount to that  of private rights. 

That  the leave of the Attorney-General is necessary is not questioned. 
C. S., 871; lllining Co. v. Lumber Co., 173 3. C., 593. The case of 
Shennonhouse v. TYifhers, 121 N.  C., 376, suggests a n  analogy between 
a suit brought without obtaining the  required leave and one brought 
ni thout giving a prosecution bond. Referring to that  case in Xidgett  v. 
Gray, 158 N. C., 133, Hoke, J., remarked that  i t  must always be made 
to appear, pending the proceedings, that  the leave of the Attorney- 
General has been given to prosecute the action. I n  a subsequent report 
of the same case i t  u a s  said that  in the absence of proof of permission 
given anterior to issuing the summons the action should be dismissed. 
159 N. C., 443. 

The  case last cited is the only one which designates the specific time 
when leave should be obtained-i. e., before the institution of the action; 
but u e  are advised of no decision in which this Court has approved the 
practice on which the plaintiff now insists. 111 Shennonhouse v. Withers, 
supra, consent was obtained before the trial of the action, and in 
Xidgett  v.  Gray, supra, permission to institute the action which is re- 
ferred to as  a condition precedent, "was given in writing as required by 
law," presumably before the commencement of the action. I n  North 
Carolina Practice and Procedure, sec. 970, it is said: "The fact that  
leave had been obtained should be stated in the complaint." We deem 
it best to adhere to the decision in Xzdgett's case as reported in 159 
K. C., 443, and to hold that  the consent of the Attorney-General is  a 
condition precedent to the institution of the action. The  plaintiff ob- 
tained leave more than four months after the institution of the action 
and on the day preceding the rendition of the final judgment. H i s  de- 
lay was fatal. 

The  appellant's counsel referred to the irregularity of the final judg- 
ment a t  Chambers dismissing the action but stated on the argument 
that  if the merits of the case were held to be against the plaintiff they 
would not urge the irregularity. F o r  this reason the question is not 
considered. The  judgment is  

,4ffirmed. 
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A. E. HOLTON AND MARY E. HOLTON v. NORTHWESTERN OIL 
COMPANY, INCORPORATED. 

(Filed 9 December, 1931.) 

1. Trial D a-On motion of nonsuit all t h e  evidence is  t o  be  considered 
i n  t h e  l ight  most favorable t o  the plaintiff. 

Upon defendant's motion as  of nonsuit all the evidence, whether offered 
by the plaintiff o r  elicited from the defendant's witness%, is to be con- 
sidered in the light most favorable to the plaintiff, and he is  entitled 
to the benefit of every reasonable intendment thereon and every reason- 
able iuference therefrom. C. s., 567. 

2. Nuisance A b---Operation of gasoline filling station held not  to be a 
nuisance under  t h e  evidence i n  this  rase. 

A properly constructed gasoline filling station, built un~ler  permit from 
the proper municipal authorities, and operated in the usual manner is 
not a nuisance per  se and may not be abated because of :he usual escape 
of gasoline odors into the atmosphere, causing mere occasional incon- 
venience to the plaintiff in the enjoyment of his home on adjacent 
property. 

3. Same-Disorderly conduct a t  filling station held not sufficient ground 
t o  abate  i ts  operation a s  a nuisance. 

Disorderly conduct a t  a filling station within the l in i t s  and police 
control of an incorporated town may be controlled by the proper munici- 
pal authorities and the filling station will not be abatl?d as  a private 
nuisance on the complaint of an owner of adjacent prclperty. 

4. Same---Operation of filling station will not b e  abated a s  a nuisance 
because natural  flow of water  therefrom wa.9 upon plaintiff's land. 

A properly constructed and operated gasoline filling strition which also 
sells soft drinks from an ice-box kept therein may not be abated a s  a 
private nuisance because of the natural flow of water upon the lower 
lands of the plaintiff, the lower lands being obliged to receive the natural 
flow of surface water, and the owner thereof being required, if necessary, 
to collect the water in a ditch and carry it  off to a proper outlet. 

STACY, C. J., dissents. 

APPEAL by  plaintiffs f r o m  M a c R a e ,  Spec ia l  J u d g e ,  rtt M a y  Term, 
1931, of YADKIN. Affirmed. 

T h i s  is  a n  action brought  by  plaintiffs against defendant  f o r  damages 
for  main ta in ing  a nuisance and  f o r  the  abatement  thereof. 

T h e  evidence on  the p a r t  of plaintiffs is t o  t h e  effect t h a t  they  own 
about  two acres of l and  i n  t h e  town of Yadkinville? N. CL, which h a s  a 
population of about 590 inhabi tants .  O n  t h e  northeast corner of th i s  lot 
they have a two-story f r a m e  dwelling-house with seven rooms and  a porch 
extends a l l  a round  t h e  east a n d  n o r t h  sides. T h i s  h a s  beon t h e  home of 
plaintiffs, who a r e  m a n  and  wife, f o r  some twenty years. T h e  house is 
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located on the south side of the old sand-clay road, and faces a street 
running east and west. This road was changed and relocated whcn the 
Korth Caroliila Highway Commission hard-surfaced the same leading 
from Yadkinville to Brooks Cross-roads. The change in the road and 
relocation of same left a strip of land, between the old sand-clay and 
new hard-surfaced road, which is the property of Dr .  Narler .  The  de- 
fendant built a filling station on this strip of land, which i s  about 6.5 
feet from plaintiffs' home and across the old sand-clay road, and faces 
on the new hard-surfaced road and northeast corner of the triangle strip 
which is 13  feet by 40 to 50 feet. The  filling station is built of brick 
about 10 feet by 15 feet, ordinary gas pump made of concrete 8 feet 
high, standing open, gas stored in top. The floor is of concrete, the roof 
is of tile and the floor on which the pumps stand is concrete. The  tanks 
are modern u p  to date and are  put under the ground and buried in the 
ground. The two pumps are modern u p  to date in every respect. T h e  
defendant got a permit to build the filling station from the commissioners 
of the town of Yadkinville. There mere sereral filling sations in the 
town of Yadkinrille with tanks under the sidewalk and pumps out i n  
the open. Another gasoline pump was the other side of plaintiffs7 home, 
and east of this filling station, and as  near plaintiffs' home. I t  was 
%here the county kept gas and oil stored, and served county trucks. 

A roller mill is back of plaintiffs' house, noise from the mill can be 
heard to plaintiffs' home and the filling station. A lumber plant is  near 
plaintiffs' home, in which there is a saw and planing machine. The  
noise from these can be heard at plaintiffs' residence and a t  the filling 
station whcn the planing machine is in operation. There is a barn in 
which livestock is kept about 800 feet from plaintiffs' residence and on 
their premises. Dr .  AIarler's office is directly opposite this filling station 
and north of it. H i s  home is  a little northwest. I t  is  about 500 feet from 
this filling station to Logan's garage. There are only two residences 
below Logan Motor Company, and this filling station. Automobiles 
are  stored in Logan Motor Company, and he sells gas and oil. There 
are 3 tanks there. 

Plaintiffs h a r e  an ice-box a t  their home, it drains into a chicken 
trough, where chickens drink. I t  was in evidence that  the odor of gas, 
when there was a draft  from the filling station, could be smelt in plain- 
tiffs' home, whcn they filled cars and a t  other times. The  odor was 
stronger when the tanks were filled with the big trucks. That  their 
home was lower than the filling station and the drainage flowed into a 
drain ditch. An  ice-box was kept along the west end of the filling station 
house, i t  drained down towards plaintiffs7 home. d barrel of water was 
kept a t  the filling station. The  water ran  down into a little ditch, which 
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pop bottles dam up, and if i t  o~erflowed it  ran down across plaintiffs' 
yard beside the well. Loud talking at  the filling statim most of the 
time, stayed open often until midnight and sometimes day and night. 
One night some boys were cursing and trying to fight. , i t  one time the 
operator was drunk. The building covered up the sidewalk. 

Nrs. A. E. Holton, one of plaintiffs, on cross-examination, testified: 
"I think we have a chief of police in Yadkiriville, did not send for him. 
Did not send for sheriff; have never gone to the sheriff, his deputies, or 
any police officer about any of the circumstances, and l a v e  never been 
to any of the officers of the Northwestern Oil Company about any 
conditions that existed there and asked them to remove it." 

J. L. Crater, for plaintiff, testified : ('I am clerk of the Superior Court 
of Yadkin County; and a brother-in-law of the plaintiff. He  has owned 
that property twenty years. (Witness draws diagram showing location 
of the residence, business houses, garages, filling stations, churches, etc.) 
I pass up that street by the filling station. I know it is operated in 
the day time and I have known it to be open at night when I came 
down town. I just saw some water there on the ground at the rear 
of the filling station a few times in passing. I didn't detect any odor 
of any kind. Just what I have seen would not have much effect on the 
value of the Holton property. I don't think what I have seen and heard 
at the filling station would have any effect on the value of the property 
of Mr.  Holton. The roller mill is situated in .the rear of the Holton lot. 
The broom factory is west of the roller mill. There arc only two resi- 
dences between Logan's garage and the defendant's station. I passed by 
the filling station two or three times a day." 

W i l l i a m  & Reavis for plaintiffs. 
Folger & Folyer for defendant. 

CLARKSON, J. At the close of plaintiffs' evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567. This motion was sustained, and in this we can see no error. 

I t  is the well settled rule of practice and accepted position in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes 
for the plaintiff's claim and which tends to support his cause of action, 
whether offered by the plaintiff or elicited from the defendant's wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and he is entitled to the benefit of every reasonable intendment 
upon the evidence, and every reasonable inference to be drawn therefrom. 

The principle applicable in this action is set forth in Vol. 1, Wood on 
Nuisances (3d ed.), see. 496, at pp. 677-8, as follows: "By an atmos- 
phere free from artificial impurities is meant, not air as free and pure 
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as it naturally is, entirely devoid of impregnation from artificial cause, 
but an  atmosphere as free and pure as could reasonably be expected, in 
view of the location and i ts  business. I f  the strict rule applicable to 
natural  rights should be applied, i t  would seriously disturb not only the 
business, but also the moral and social interests of society. Tliereforc 
the law relaxes the strict rigor of the rule, and does not recognize every 
business or use of property as a nuisance that  imparts a degree of 
impurity to the air, for if such were the case, towns could not be built, 
nor life i n  compact conimunities tolerated, and even the ordinary uses 
of property mould be seriously interfered with, for in proportion to the 
spareness or compactness of a population is the  air  pure or impure. One 
cannot reasonably occupy a dwelling-house or place of business and 
use any kind of fuel therein, without imparting more or less of impurity 
to the atmosphere, and in  proportion as these are aggregated in one 
locality, are these impurities increased; but as these are among the 
common necessities of life, and absolutely indispensable to its reasonable 
enjoyment, the lam does not recognize them as being actionable inter- 
ferences with the rights of others, unless exercised in an  unreasonable 
manner, so as  to inflict in jury  upon another unnecessarily. . . . 
(Sec. 497, p. 679.) T h s  law only deals u i t h  real, substantial injuries, 
and such as arise from a wrongful use of property, and mill not lend 
its aid to check one engaged in a lawful pursuit simply because his 
neighbor is annoyed, or even damaged thereby, unless the use cornplairied 
of is both in violation of that  neighbor's right and unreasonable." 

As to what constitutes a' private nuisance, we hare  perhaps as good 
a definition as elsewhere in  Adams' Equity, p. 210: '(A private nuisaricc 
is an  act done, unaccompanied by an  act of trespass, which causes a sub- 
stantial prejudice to the hereditaments, corporeal or incorporeal, of an- 
other." Burdick's Law of Torts, 4th ed. see. 420; Bigelow on Torts, 
8th ed.. 445. 

"The term nuisance means literally annoyance; anything which works 
hurt, incolivei~ience, or damage, or u hich essentially interferes with the 
enjoyment of life or property." 29 Cyc. L. & P., p. 1152. Cook v. 
Xebane ,  191 N. C., at p. 6 ;  Board of Heal th  c. Lewis, 196 N. C.,  641; 
Surra t t  v. Dennis, 199 N .  C., 737; Swinson  v. Real ty  Co., 200 N. C., 
276; H o d g i n  v. Liberty ,  ante, at  p. 660-1. 

"Automobiles are  here to stay, and are now generally used for busi- 
ness and pleasure, and i t  is  necessary for the convenience of the public 
that filling stations and garages be established and even in residential 
sections of cities and towns they are held not to be nuisances per se. 
Hanes v. Carolina Cadillac Co., 176 N. C., p. 351; Bizzell v. Goldsboro, 
192 N. C., 348; Clinton v. Oil Co., 193 N. C., 432. I n  every civilized 
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country it is well settled, with rare exceptions, that private property 
cannot be taken for private purposes and private property can only 
be taken for public purposes upon the payment of just compensation. 
d gasoline station is not, under the law, per se a 'hazard.' I t  might be 
to some an 'eye-sore,' but the law does not allow aesthetic baste to control 
private property, under the guise of police power." Macllae v. Payctte- 
ville, 198 N.  C., at  p. 64. 

The law only deals with real, substantial injuries-Dtb minimus non 
curat lex. The law does not recognize nervous particularity. 

As to the odor of gasoline from the baby filling station built of brick, 
10 feet by 15 feet, with the shift of the wind carrying same to plaintiffs' 
home, some 65 feet away, and such like odors when tanks are filled and 
at  other times, we cannot hold as a substantial injury. 

As to the boys cursing and trying to fight, and at one time the opera- 
tor drunk, plaintiffs could have stopped this annoyance by calling or1 
the chief of police of the town, or other officer; and also to stop, if 
defendant did so, the filling up of the little ditch with pop bottles, or 
the little building encroaching on the side-walk across the sand-clay 
road 65 feet from plaintiffs' home. I n  fact, it is the duty of all our 
citizens and the police of the towns and cities to see that all violations 
of law are punished. 

As to the plaintiffs' home being lower than the filling station and the 
drainage from the filling station in that direction : I n  Porter v. Durham, 
74 N .  C., at  p. 779, the law as stated is as follows: "It  has been held 
that an owner of lower land is obliged to receive upon it the surface 
water which falls on adjoining higher land, and which naturally flows 
on the lower land. Of course when the water reaches his land the 
lower owner can collect it in a ditch and carry it off to a proper outlet 
so that i t  will not damage him." Winchester v. Byers, 196 N.  C., at p. 
384; Sykes v. Sykes, 197 N .  C., 37; Ronapart v. Nissen, 198 IT. C., 180. 

The authorities of the town of Yadkinville gave defendant a permit 
to build the filling station, i t  goes without saying that they could not 
grant permission to create a nuisance. The gasoline station was not 
a nuisance per se. We cannot hold on the entire evidence that the mat- 
ters complained of were such real, substantial injuries as give the plain- 
tiffs a cause of action for nuisance. The human family ordinarily does 
not find the simple life in the thickly settled towns k t 1  cities, dhere- 
fore when the matters complained of are such as are common and usual, 
and no unreasonable and unnecessary injuries are inflicted, thn  law 
does not interfere. The judgment below is 

Affirmed. 

STACY, C. J., dissents. 



N. C.1 F A L L  TERM, 1931. 740 

ELLIE C. BUTNER v. A. L. WHITLOW. 

(Filed 9 December, 1931.) 

1. Highways B h-Evidence tha t  skidding resulted from inattention t o  
road held sufficient evidence of negligence t o  be submitted t o  jury. 

While the skidding of a n  automobile upon a highway is not sufficient to 
apply the doctrine of r e s  ipsa loquitur, where there is evidence in an action 
to recover damages for an injury resulting from the alleged negligencc 
of the driver, that  the driver was inattentive to the road and talking to a 
companion on the seat with him or looking within the automobile instead 
of on the road ahead, and that the skidding was caused by a sudden 
turn of the !?heel when he found himself on the edge of the hard surface, 
i t  is sufficient to be submitted to the jury on the issue of negligence. 

2. Highways B k-Held: Plaintiff was mere  guest i n  automobile without 
control over driver, and  driver was liable t o  h e r  for  negligent injury. 

Where an injury is sustained by the plaintiff while riding in an auto- 
mobile driven by her brother-in-law on a trip to take the plaintiff's niece, 
the driver's daughter, to a sanatorium a t  which the plaintiff was to pay 
her expenses, the d r i ~ e r  may not escape liability for his negligent act 
causing injury to the plaintiff on the ground that a t  the time of the illjury 
they were engaged in a common enterprise, when the evidence discloses 
that the plaintiff had no control or authority over the driver in the opera- 
tion of the car, and that he was not her agent in its operation. 

3. Appeal a n d  E r r o r  J b J l o t i o n  for  mistrial was addressed t o  discretion 
of t r ia l  court  and  his  ruling is  not  reviewable on  appeal. 

In an action to recover damages for injuries sustained in a n  automobile 
accident the plaintiff's counsel asked the defendant on cross-examination 
"Did the finance people or the insurance company take your automobile?" 
The question was stricken out upon objection and defendant moved for a 
mistrial, the court refused the motion and the defendant appealed. Held: 
the trial court's ruling will not be reviewed on appeal or a new trial 
granted in the absence of evidence that the defendant was prejudiced by 
the asking of the question. 

APPEAL by defendant-from Oglesby, J., a t  September Term, 1931, of 
FORSYTH. f i r m e d .  

T h i s  i s  a n  action to recover damages for  personal injur ies  resulting 
f rom the  negligent operation by  the  defendant of a n  automobile i n  
which plaintiff was riding. The action was begun and  tried i n  t h e  
Forsy th  County  Court .  T h e  issues submit ted to  t h e  j u r y  at the t r i a l  
were answered as  follows: 

"1. W a s  t h e  plaintiff in ju red  by t h e  negligence of the defendant as  

alleged i n  t h e  complaint?  Answer:  Yes. 

2. W h a t  damages, if any, i s  the  plaintiff entitled to  recover of the 
defendant ? Answer : $3,000." 
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From judgment on the verdict, defendant appealed to the judge of 
the Superior Court of Forsyth County, assigning errors at the trial. 

At the hearing of the appeal, defendant's assignmentsi of error were 
overruled and the judgment of the county court affirmed. Defendant 
appealed to the Supreme Court. 

illanly, Hendren & Womble for plaintiff. 
McMichael & McMichael for defendant. 

CONNOR, J. On 18 January, 1928, plaintiff was riding in an auto- 
mobile owned and driven by the defendant on the State Highway be- 
tween High Point and Asheboro. She was sitting on the rear seat, with 
her niece and her niece's husband. Defendant, with his wife and son, 
was on the front seat. Plaintiff is the sister-in-law of the defendant. 
The party left Winston-Salem at about 7 o'clock a.m., and was going 
to Southern Pines, N. C., where plaintiff's niece was tcl enter a sana- 
torium for treatment. 

Plaintiff testified as follows: "It was a little cloudy and just a little 
bit foggy when we left Winston-Salem that morning. When we got to 
High Point it began to rain. Mr. Whitlow was driving the car at  the 
time we had the accident, We had passed High Point and were on the 
road to Asheboro. I just remember seeing the wheel &king like that 
(indicating) and that is about all I know. The automobile left the road 
and ran into a side ditch. That is the last I remember until the auto- 
mobile righted itself over in the field. We were traveling on a hard- 
surfaced road, and were on a slight curve. The autotnobile left the 
road and stopped in a field-about ten feet beyond the ditch. When the 
car stopped I just remember looking over to see if my little niece was 
all right. We were all still in the automobile." 

J. L. Ryan, the husband of plaintiff's niece, testified as follows: "Mr. 
and Mrs. Whitlow and their son were on the front seat. Miss Butner, 
Mrs. Ryan and I were qn the rear seat. When we left Winston-Salem, 
it was foggy, and after we got to High Point it commmced drizzling 
rain, and i t  continued to rain until we got about seven miles this side 
of Asheboro. There we had the accident. Prior to the accident I did 
not notice particularly anything about Mr. Whitlow's driving the auto- 
mobile. Immediately preceding the accident, I was sitting in the rear 
seat, looking straight ahead. The road was wet. I t  had been dusty. 
At the place of the accident there was a curve to the left of the road. 
I was watching Mr. Whitlow's driving, and just before the accident 
happened, he was looking to the right, talking to Mrs. Whitlow, and 
glancing down at the floor of the automobile. While he was doing 
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this, the automobile eased over almost to tlle edge of the hard surface 
on the left. When Mr. Whitlow looked back and saw that  the  automobile 
was almost off the road, he pulled the steering wheel around to the 
right. -1s he did that, because of the condition of the road, the auto- 
mobile skidded. Mr.  Whitlow tried to right the automobile, made two 
or three twists of the wheel, and then put  on the brakes. While he  was 
trying to right the automobile, it  xias going from one side of the road to 
tlle other. You could feel the automobile whirl. When he turned it 
sharp around to the right, the automobile went over on the right-hand 
side of the shoulder, and hit the embankment. The  automobile took a 
nose dive and turned completely over in the field. When i t  stopped, i t  
was in  an upright position. All the passengers stayed in  the automobile. 
At the time of the accident, Mr. Whitlow was driving a t  a speed of 35 
to 40 miles per hour." 

There n-as evidence tending to show that  as the  result of the accident, 
plaintiff sustained painful and serious injuries. She  was unable to per- 
form her duties as a bookkeeper in the employment of the Forsyth 
Roller Mills for several months. She  paid out large sums of money for 
medical and hospital bills. At  the tr ial  she testified as folloms: "My 
condition now is quite different from what i t  was before I was hurt .  
I suffer with my  arm and shoulder most all the time, just a dull ache, 
cspeciallp if I over-do myself, or get nervous. My  nerves are much 
worse than they were before the accident." 

The  evidence a t  the tr ial  of this action in the county court was prop- 
erly submitted to the jury, as tending to show that  the skidding of 
the automobile, in vhich plaintiff was riding, was caused by its negli- 
gent operation by the defendant. The  mere fact that  the automobile 
skidded was not in itself evidence of negligence on the part  of the 
defendant, but there mas evidence from x~hich  the jury could find that  
the skidding was caused by his  negligent driving of the automobile. F o r  
this reason it was not error for the judge of the Superior Court to  
overrule defendant's assignment of error based on his exception to  the 
refusal of the judge of the county court to allow his motion for judgment 
as of nonsuit. Springs v. Doll, 197 h'. C., 240, 148 S. E., 251. See 
Lenden v. .Miller, 172 Wis., 20, 177 N. W., 909, 12  A. L. R., 665. I t  mas 
held i n  that  case that  the  rule res  ipsa loquitur does not apply to the 
mere skidding of an  automobile on a slippery pavement. So  i t  was held 
in  Klein v. Beeten, 169 Wis., 385, 172 N. W., 736, 5 A. L. R., 1237, 
that  where an  automobile, running on a perfectly smooth road, suddenly 
turns and runs  into a gutter, overturning and killing an  occupant, the 
doctrine is inapplicable. The  skidding of an  automobile, while being 
driven on a road or highway, may or may not be due to the fault of the 
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driver. I t  is only when it was due to the fault of the driver, as the  
evidence in the instant case tended to show, that  the driver can be held 
liable for damages resulting therefrom. 

Upon the facts shown by all the evidence in this case, the liability of 
the defendant to the plaintiff was not affected by her rela3,ionship to him 
as  the owner and driver of the automobile in which she was riding, and 
i t  was therefore immaterial whether she was his guest, or whether she 
and he were engaged in a joint adventure in the operation of the auto- 
mobile. Plaintiff had made arrangements for the admission of her niece 
into a sanatorium a t  Southern Pines as a patient, and had undertaken 
to pay all her expenses while a t  the sanatorium; defend,int had under- 
taken to take the niece of plaintiff, who is his daughter, in his  automobile 
from her home in Winston-Salem to Southern Pines. Plaintiff was not 
a member of the defendant's family. She  is the sister of his first wife, 
and the aunt of his daughter by his first wife. The  defendant was not 
driving the automobile as the agent of the plaintiff, nor did plaintiff 
have any control of the operation of the automobile. There is no prin- 
ciple of law upon which the negligence of the defendant in the operation 
of the automobile can be imputed to plaintiff, with the result that  de- 
fendant is absolved from liability to her for damages caused by his  
negligence. See Schwartz v.  Johnson, 152 'I'enn., 586, 280 N. W., 32, 
47 A. L. R., 323. I n  that  case i t  is held that  there is no joint adventure 
between the driver of an automobile and one who is merely his guest, 
which will prevent the guest from recovering damages for injuries due 
to the driver's negligence. I t  is also held that  in a join1 adventure, in 
order to impute the negligence of one of the parties to . h e  other, each 
must have authority to control the means or agencies employed to execute 
the common purpose. There was no error in the refusal of the judge of 
the Superior Court to sustain defendant's assignment sf error based 
upon his exception to the refusal of the judge of the csunty court to 
submit the issue tendered by the defendant involving the defense set 
u p  in the answer with respect to joint adventure. 

At the tr ial  counsel appearing for the defendant objected to a question 
addressed to the defendant on his cross-examination as follows: "Did 
the finance people take your automobile or did the insurance company 
take it ?" The objection was sustained. Counsel then moved for a mis- 
trial because this question had been asked by counsel for plaintiff. T h e  
motion was denied, and defendant excepted. This motion was addressed 
to the discretion of the  tr ial  court. I n  the absence of any evidence in 
the record showing that  defendant was prejudiced by the asking of the 
question, the ruling of the trial judge on defendant's mol ion for a mis- 
trial mill not be reviewed on his appeal. Goss v. Williams, 196 X. C., 
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213 a t  page 223, 145  S. E., 1 6 9 ;  Fulcher v. Lzrmber. Co., 1 9 1  N. C., 
408, 132 S. E., 9. Counsel who asked the  question insisted tha t  h e  did 
so i n  good fai th ,  not fo r  t h e  purpose of suggesting t o  the ju ry  t h a t  de- 
fendant  mas insured against  loss by reason of his  liability to  plaintiff in 
this action, but  f o r  the  purpose of off-setting the  effect on  t h e  ju ry  of 
defendant's statenlent on his  direct examination t h a t  the  finance people 
took h i s  car  a f te r  t h e  accident. T h e  t r i a l  judge evidently found  t h a t  tbe  
question was asked i n  good fai th ,  although he  properly sustained de- 
fendant 's objection t o  t h e  question, and  did not permit  defendant to  
answer i t .  

W e  find no e r ror  i n  t h e  judgment  of the  Super ior  Cour t  affirming the  
judgment of the  county court.  T h e  judgment is, therefore, 

Affirmed. 

FIRST NATIONAL BANI< O F  HESDERSON, FOR ITSELF, AND IN BEH-~LF OF 

ALL OTHER CREDITORS O F  THE ESTATE O F  S. &I. BLACKA'ALL, DECEASED, v. 
MILDRED W. PURT'IS, SOLE LEGATEE AND DEVISEE, AND ADMINISTRATRIX, 
C. T. A., O F  S. A1. BLACKNALL, DECEASED, THE FIDELITY AND CASU- 
ALTY COhlPAST O F  K E W  YORK, am B. H. HICKS, TRUSTEE. 

(Filed 9 December, 1931.) 

1. Mortgage H b-Creditors may not  restrain sale of land under deed of 
t rus t  c ~ e c u t e d  by deceased i n  absence of fraud, mistake, etc. 

The creditors of an estate a re  not entitled to have an order temporarily 
restraining the execution of the power of sale in a deed of trust continued 
to the final hearing where it  appears that the decedent executed the 
mortgage and notes secured thereby in consideration of money loaned and 
that the notes were past due and unpaid and that  the trustee was author- 
ized to sell the lands under the terms of the deed of trust, there being 
no allegations or evidence of fraud or mistake in the esecution of the 
instrunlent or of other elements that  would justify the intervention of a 
court of equity. 

2. Mortgage H m-Purchaser a t  forcclosure sale of land used a s  nursery 
held ent i t l rd  to shrubbery growing on  land at t ime of sale. 

Where a deed of trust is given on lands used as  a nursery for the 
cultivation of ornamental shrubbery and fruit trees, requiring several 
years growth to be ready for marketing, upon the execution of the power 
of sale according to the terms of the instrument, the purchaser is entitled 
to the trees and shrubbery upon the land a t  the time of the sale, and the 
devisee and legatee of the deceased mortgagor may not claim the right 
thereto a s  personalty, and is not entitled to an order alloying her a 
reasollable time for their removal after the sale. 

APPEAL by  defendant, 13. H. Hicks, trustee, f r o m  Cranmer, J., at 
Chambers, on 23 June ,  1931. F r o m  VAKCE. Reversed. 
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This is an action to restrain, until the trial of the issucbs raised by the 
pleadings, the defendant, B. H. Hicks, trustee, from selling under the 
powers of sale contained in two deeds of trust executed by S. M. Black- 
nall, the land conveyed by the said S. M. Blacknall to t i e  said defend- 
ant by said deeds of trust to secure the payment of certain notes 
described therein, and for other relief. 

Zrom judgment continuing the temporary restraining order issued in 
the action on 26 Nay, 1931, to the final hearing, the defendant, B. H. 
Hicks, trustee, appealed to the Supreme Court. 

Pittman, Bridgers & Hicks and .4. A. Bunn for plaint.rf. 
Hicks & Stem f o r  defendant. 

Con-XOR, J. No facts admitted by the parties or found by the judge 
appear in  the judgment continuing the temporary restraining order to 
the final hearing. The action was heard and considered on the verified 
pleadings. I t  was thereupon ordered, considered and adjudged that the 
temporary restraining order issued on 26 May, 1931, b? continued in 
full force until the final hearing. 

I t  appears from the admissions in the pleadings that the deeds of 
trust containing the powers of sale under which the defendant, B. H. 
Hicks, trustee, had advertised the land described in the complaint for 
sale, were executed by S, h1. Blacknall, and were duly recorded. The 
ralidity of these deeds of trust is not challenged. 

I t  further appears from the pleadings that the notes recured by the 
deeds of trust mere executed by S. 31. Blacknall, and arc? now due and 
unpaid. The consideration for these notes was money lcaned to S. 111. 
Blacknall, the maker, and expended by him in the improvement of the 
land conreyed by the deeds of trust. There is no controversy between 
the parties as to the amount due on these notes. I t  is not alleged or 
contended that payments made on the notes have not been duly credited. 

There are no allegations in the complaint of fraud, or mistake with 
respect to the execution of the deeds of trust or of the notes. I n  the 
absence of such allegations, or of other allegations uron which the 
equitable jurisdiction of the Superior Court may be invoked, it was 
error to continue the temporary restraining order. 1 1 ,  should have 
been dissolved, for it is only in cases whereupon the facts admitted or 
found by the judge the mortgagor may invoke the equitable jurisdic- 
tion of the court, that the court has the power to restrain the sale of 
land under a power of sale contained in a mortgage or deed of trust. 
Hayes v. Pace, 162 N .  C., 288, 78 S. E., 290. I n  Lurnby Co. v. Con- 
rades, 195 N. C., 626, 142 S. E., 138, it was said: "The trial judge was 
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therefore correct i n  refusing to restrain the sale of the land in accord- 
ance with the terms of the deed of trust, and in accordance with the 
tenor of the note secured thereby." I n  that  case, the trial judge found 
as a fact that  the note secured by the deed of trust was past due. 
The  execution of the note and of the deed of trust was admitted, and 
there was no allegation of fraud, restraint, oppression, or usury in 
the transaction. Brogden, J., writing for the Court quotes with approval 
the statement of the law by Clarkson, J., in Leak c. Armfield,  157 N .  C., 
625, 122 S. E., 393, as follows: "We can see no equitable ingredient 
i n  the facts of this case. The mortgage is not a 'scrap of paper.' I t  is 
a legal contract that  the  parties are bound by. The  courts under their 
equitable jurisdiction, where the anlourit is due and ascertainetl-no 
f raud or mistake, etc., alleged-have no power to impair the solemn 
instrument directly or indirectly by nullifying the plain prorisions 
by restraining the sale to be made under the terms of the mortgage." 

I t  appears from the admissions in  the pleadings that  for many years 
prior to his death in Spr i l ,  1929, S. M. Blacknall had been engaged 
under the trade name of tlie Continental P lant  Company, in the cultira- 
tion on the land described in the deeds of trust, of ornamental shrubbery 
and f ru i t  trees, nhich  were frorn time to time removed from the land 
for purposes of sale; and that  at his death there was, and there is now, 
growing 011 said land ornamental shrubbery and f ru i t  trees, which are 
of great d u e  as nursery stock. I t  requires frorn t h e e  to five Sears 
from the time this nursery stock is planted or set out on tlie land to 
grow it for the market. The usual time for tlie sale of nursery stock 
is from 1 Norember to 1 April. The  land described in the deeds of 
trust was advertised for sale by the defendant, B. 11. I-Iiclrs, trustee, on 
29 May, 1931. 

Plaintiff contends that  this nursery stock now growing on the land 
described in the deeds of trust is personal property and that  therefore 
the title to the same, a t  the death of S. &I. Blacknall passed to and 
vested in his administratrix, and as such i s  available as assets for the 
payment of the indebtedness of S. %I. Blacknall, decea~ed. Plaintiff 
further contends that  the administratrix is entitled to  a reasonable time 
within which to go upon said land and to remove said nursery stock, 
and that  the court should make such orders as may be proper to protect 
this right as against the purchase a t  the sale under the power of sale, 
when the same shall be made by the defendant, B. H. Hicks, trustee. 
The defendant, B. H. Hicks, trustee, contends, on the contrary, that  
the nursery stock is not personal property but is part  of the land, and 
will go to  and vest in the purchaser a t  the sale under tho powers of sale 
contained in  the deeds of trust. 
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T h e  question presented by these conflicting contentions is  the  only 
question of l aw discussed i n  the  briefs filed i n  this Court.  This  question 
apparent ly mas not considered or decided by  the  t r i a l  judl:e. W e  have, 
however, i n  deference to  the  request of both plaintiff and defendant, 
considered the  question. W e  a r e  of opinion t h a t  whatever m a y  h a ~ e  
been the  character  of the  nursery stock growing on the  land  a t  t h e  death 
of S. M .  Blacknall-whether real  o r  personal property-when the  land 
described i n  t h e  deeds of t rus t  shall h a r e  been sold under  the powers of 
sale contained therein, and conveyed to the  purchaser, he  will be the  
owner of a l l  the  nursery stock then  growing on the  land  a n d  t h a t  t h e  
administratr ix  of S. M. Blacknall,  deceased, will have no r ight ,  i n  l aw 
or in  equity, to go upon said l and  and  remove therefrom t h e  nursery 
stock growing thereon a t  t h e  d a t e  of the  sale. See Coi'lins v. Bass, 
198 N. C., 99, 150 S. E., iO6.  T h e r e  is  e r ror  in  the judgnient. It is  

Reversed. 

J. I,. IiENh'EDY V. WESTERN UNION TELEGRAPH CORIPBNY. 

(Filed 9 December, 1931.) 

1. Master a n d  Servant C b c o n f l i c t i n g  evidence on question of master 's 
liability held properly submitted to  the  j w y .  

The lineman of a telegraph company in pursuance of his duty had 
climbed to the top of a pole to fix the wires, and the pcle fell causing 
personal injuries to him. His evidence tended to show that he was subject 
to the order of the defendant's maintenance foreman whose duty i t  was 
to have inspected the pole, that the pole w:ls rotten under the ground 
which could not have becn discovered by the plaintiff in the esercise of 
ordinary care and which should have been discovered by the maintenance 
foreman in the exercise of his duty of inspection. The defa?ndant pleaded 
contributory negligence and its evidence tended to show that the plaintiff 
was in charge of the work and was under duty to inspect the pole and 
should have discovered and avoided the danger. Held: the conflicting 
evidence mas properly submitted to the jury on the q ~ e s t i o n  of the 
defendant's failure to exercise due care to provide the plaintiff with a 
reasonably safe place to work. 

2. Trial D a-Where plaintiff gives conflicting testimony i t  affects his  
credibility a s  witness bu t  does not  entitle defendant tcr nonsuit. 

Apl~arent contradictions or inconsistencies in the evidence of a plaintiff 
testifying in his own behalf in a civil action will not entitle the defendant 
to a judgment a s  in case of nonsuit or to a directed verdict, when he has 
also testified to matters tending to sustain his action, such contradictions 
going only to his credibility as  a witness. 
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3. Trial E e-Where instructions requested a r e  s ~ ~ b s t a n t i a l l y  given i n  
the  charge rcfusal to  g i r e  instructions requested is  not error. 

The refusal of the trial judge to gire a prayer for special instructions 
will not he held for error when the instructions requested are  substantially 
given in the general charge. 

4. Trial E f-Incorrect statement of contentions of party mus t  be called 
to  attention of t r ia l  court  i n  a p t  time. 

An incorrect statement in the charge of the trial judge to the jury 
as  to the contentions of a party will not be held for error unless the 
complaining party has called the matter to the attention of the judge in 
time to afford him a11 opportunity to correct the misstatement. 

5. Trial E b:  E g-Held: construing charge a s  a whole the  t r ia l  court 
did not cslwess opinion as t o  weight and credibility of evidence. 

Where the trial court charges the jury that if they should find the 
facts to be as  contended by the defendant, that the plaintiff could not 
recover, and in the nest succeeding paragray11 states the converse of the 
proposition, an exception by the defendant to the latter portion of the 
charge will not be held for error as  an expression of opinion by the court 
on the weight and credibility of the evidence, the charge being corrwt 
when construed contextually as  a whole. 

6. Trial E e-Where court  correctly charges the law applicable a p a r t ~  
desiring greater  elaboration should tender  request therefor. 

Wllere the trial court substantially instructs the jury ~11011 the issce 
of the measure of damages, the objecting party desiring a more elaborate 
statement of the law should make a special request therefor in order to 
avail himself of an exception on appeal. 

APPE IL by defendant f r o m  F ~ n l e y ,  J., a t  Apr i l  Term, 1931, of GLIL- 
FORD. L o error .  

I n  his  colilplaint the plaintiff alleged t h a t  on 10 April,  1929, h e  was 
i n  t h e  service of the  defendant a s  a linernan, doing work i n  D i ~ l b e r ,  
S. C.. and  n n s  rcquired to  climb one of the defendant 's poles fo r  the 
purpose of disco~inecting certain wires;  t h a t  h e  braced the  telegraph 
pole ~ v i t h  four  pikc poles; tha t  while he was i n  t h e  act of releasing 
the  wires, or a f te r  he  had  released them, the m a i n  pole and  one of 
the  pike poles broke; and that  he was thrown to the ground ant1 in- 
jured. T h e  defendant denied al l  allegations of negligence and pleaded 
the plaintiff's contributory negligence i n  bar  of h i s  recolery.  T h e  issue. 
of negligence, contributory negligence, and  damages were ans~rere t l  i11 
favor  of t h e  plaintiff and  t h e  defendant excepted and  appealed. 

T h e  principal  allegation of negligence is the  defendant's fa i lure  to  

use o rd inary  care t o  provide f o r  the  plaintiff a safe pole and safe pike 
poles. 

T h e  defendant contended t h a t  the  plaintiff had  charge of the work, 
tha t  i t  was his d u t y  t o  inspect the poles, and t h a t  if they were defective 
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he should have discovered the defect and avoided the danger. I t  was 
the plaintiff's contention that he was not the supervisor of the work and 
that he mas subject to the orders of a superior officer of the defendant. 

H .  L. K o o n f s  and Walser  & Casey for plaintiff. 
Francis R. S t a r k ,  K i n g  & K i n g  and S a p p  & S a p p  for defendant. 

ADAMS, J. The first and second assignments of error are addressed 
to the qukstion whether the defendant i s  entitled to a judgment of non- 
suit, and the seventh, eighth, and ninth, to the question whether upon 
all the evidence the court should have instructed the jury to answer the 
first issue against the plaintiff, the defendant insisting that the plaintiff 
had supervision of the work and that it was his duty to take such 
reasonable and available precaution for his own safety as the dangerous 
character of the service required. The defendant's position conforms to 
the established rule. Hicks  v. Alfg. Co., 138 N. C., 319; Covington v. 
Furni ture  Co., ibid., 374; Mace v .  Mineral Co., 169 N. C., 143; Heaton 
v. I r o n  Co., 191 N .  C., 835. But the evidence on this point is not all 
one way. There is testimony tending to support the defendant's conten- 
tion; there is other testimony to the effect that the plaintiff was subject 
to the orders of the maintenance foreman. This conflict in the testimony 
imposed upon the court the duty of submitting the questicn to the jury. 
I f  the plaintiff's contention is correct, as the jury decided, the plaintiff 
had a right to assume that the defendant had discharged its duty of 
inspection unless the defect in the poles was so apparent that the plain- 
tiff should have discovered it by exercising ordinary care. Chesson v. 
L u m b e r  Co., 118 N. C., 59; H o r n e  v .  Power  Co., 141 N .  C., 50. The 
plaintiff testified that the pole was "rotten inside and under the ground"; 
and upon this he rests the contention that the defect was not discoverable 
by him but should have been discovered by the defendant in performing 
the duty of inspection. 

Error would have been committed if the court had directed a verdict 
for the defendant on the second issue. Whether the plaintiff exercised 
proper care was a matter for the jury. He  testified that he examined 
the pole before he went up on i t ;  that he had had ten years experience 
and knew how to examine i t ;  and that after the examination it seemed 
to be safe. Any apparent contradiction or inconsistency in his testimony 
did not destroy its competency; it was merely a circum:itance tending 
to affect his credibility as a witness. 

The third, fourth, and fifth assignments cannot be sustained for the 
reason that in effect they eliminate consideration of the defendant's 
alleged negligence and absolve the defendant in any view clf the evidence 
from the duty of inspection. The sixth relates to a prayer for instruc- 
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tion, the substance of which. or so much of it as the defendant was 
entitled to, is embraced in  the charge. - 

T h e  subject of the tenth assignment is the statenlent of a mere con- 
tention of the defendant, which if objectionable should have been called 
to the attention of the court a t  the time so that  it might be corrected. 
8. v. Bshlnmz, 187 N. C., 717; Snyder v. Asheboro, 182 N .  C., 708. 

The instruction referred to in the eleventh exception if taken as a 
clctaclied portion of the charge is incomplete; but when considered in 
connection with other portions, the charge being construed in its entirety, 
the paragraph excepted to  does not constitute valid ground for a new 
trial. After giving specific instructions on the first issue his Honor 
told the jury that  if they should find that  the plaintiff had charge of 
the work and did not exercise reasonable care and that  the injury was - - 
the result of his negligence he would not be entitled to recover. The 
ensuii~g paragraph was a statement of ,the converse of this proposition 
and must he construed in its relation to the whole charge. - 

The instruction as to damages is in substantial compliance with the 
law. Rufin 2'. R. R., 142 N. C., 120; Wallace v. R. R., 104 N. C., 442. 
I f  the defendant desired a more elaborate statement of the rule in 
reference to the present value of the plaintiff's din~inished earning 
capacity he should have requested an  instruction to this effect. ;Ifurph?y 
v .  L u m b e r  C'o., 186 N. C., 746; Ilill v. R. R., 180 K. C., 490, 493. W e  
find 

N o  error. 

IN RE WILL OF JOHN R. HENDERSON. 

(Filed 9 December, 1931.) 

Trial G &Verdict in this case held conflicting and ambiguous, entitling 
appellant from judgment entcrecl thereon to a new trial. 

Where on the trial of a caveat of a will the first issue submitted to the 
jury is whether the paper-writing and every part thereof mas the last 
will and testament of the deceased, and the third issue submitted was 
whether the testator had sufficient mental capacity to execute the instru- 
ment, and the jury answers the first issue "Yes" and the third issue ''KO," 
the verdict is conflicting in its result, and is so uncertain and ambiguous 
that on appeal from judgment entered thereon a new trial will be granted. 

CIVIL ACTIOX, before MacRae, Special Judge, at  May Term, 1931, of 
RICHMOXD. 

There was evidence tending to show that  on 30 March, 1927, John 
R. Henderson executed a paper-writing as fo l low : "This my last will 
and testament is  as follows: My sister, Lula, shall have all my property 
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as real estate during her entire lifetime, and after that  shall go as 
described in my will that  you will find in my safe. Mae to have my 
personal property. This 30 March, 1927." 

The alleged testator left a wife and a daughter, nam3d Edi th  Hen- 
derson. H e  also left a sister, Mrs. Mae Dennis, and a half sister, Mrs. 
Lula Crowson. The deceased married in  1924, but livec with his half 
sister, Lula Crowson, from 1911, to J u n e  or July,  1927, when he went 
to live with his wife and daughter. There was evidence tending to show 
that the paper-writing was found among valuable papers of the deceased. 
The daughter, Edi th  Henderson, who was a minor, f ihd a caveat to 
the will alleging that  the  signature of J. R. Hendersor, testator, was 
obtained by Mae Dennis and Lula Crowson by means of undue influence 
and duress, and further, that  at  the time of executing saic paper-writing 
the deceased did not have sufficient mental capacity to make a will. 
The alleged testator died on 26 May, 1930. There was evidence tending 
to show that  the testator had sufficient mental capacity ,it the time the  
paper-writing was dated, and there was evidence to the contrary. 

The court submitted the following issues: 
1. "Is the paper-writing propounded, and erery part thereof, the last 

will and testament of John R. Henderson?" 
2. "Was the execution of the  said paper-writing procur2d by improper 

and undue influence on the part of Mrs. Lula Crowson and Mrs. Mae 
Dennis 2" 

3. "Did J. R. Henderson, at  the time of the execution of the paper- 
writing purporting to be his last will and testament, to wit, on 30 Narch,  
192i, have sufficient mental capacity to execute the samt>?" 

The court instructed the jury to answer the second ifsue '(No," and 
thereupon the first issue was answered "Yes," and third issue ('No." 

The propounders excepted to the issues submitted by the court and 
tendered the following issues : 

1. "Did J. R. Henderson, at  the time of the execution of the paper- 
writing purporting to be his last will and testament, to wit, on 30 
March, 1927, hare  sufficient mental capacity to execute the same?" 

2. "Is the paper-writing propounded, and every part  thereof, the last 
\\-ill and testament of J. R. Henderson?" 

The court refused to submit the issues tendered by the propounders. 
From judgment upon the vwdict, the propounders appealed. 

J .  C. Sedberry for propounders. 
L. H.  Gibbons, 2. V .  Morgan and F .  W .  B y n u m  for caveators. 

BROGDEN, J. The jury found in response to the  first issue that the 
paper-writing and erery part thereof was the last will and testament of 
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John  R. Henderson. Nevertheless, i n  response to the third issue, the jury 
found that  the testator did not have sufficient mental capacity to make a 
kil l .  The  result is that  the first issue finds the will to be valid, and the 
third issue finds i t  to be invalid. I t  was held for law in Crabtree's case, 
200 11'. C., 4, 156 S. E., 98, that  when a will has been duly executed 
by the maker, in accordance with all the formalities of law, it is  pre- 
sumed to be a valid p a p e ~ w r i t i n g  and the maker presumed to have 
capacity to make such instrument, in the absence of fraud or undue 
influence. I t  is manifest, therefore, tha t  the verdict is materially re- 
pugnant. Discussing a repugnant verdict i n  Wood v. Jones, 198 N .  C., 
356, 151 S. E., 732, Clarkson, J., wrote: "A verdict should be certain 
and import a definite meaning free from ambiguity. The  jury cannot 
find both for the plaintiff and the defendant on the same issue, as 
for instance, by a verdict giving the plaintiff damages and finding the 
defendant not guilty. And a verdict which is  too uncertain or indefinite 
to be coilstrued either as a general or special verdict may be rejected 
by the court as meaningless and of no effect." See, also, 8. v. Godwin, 
138 N.  C.,  582, 50 S. E., 277; 8. v. Snipes, 185 N. C., 743, 117 
S. E., 500. 

The record discloses that the trial judge instructed the jury as fol- 
lows: "The law requires the caveators to prove that  he did not have 
sufficicilt mental capacity to make a will, and if they have satisfied you 
that he  did not ha\-e sufficient meritnl capacity to make a will, then 
you inust answer the first issu- ''No." 111 riew of this instruction, the 
fact that t h ~  jury answered the first issue "Yes," mould tend to show 
that the testator did have sufficient mental capacity to make a will. I t  is 
apparent that  the rerdict is uncertain arid an~biguous so as to warrant a 
new trial. There are exceptions to ccrtain evidence and to a portion of 
the charge, but as a new trial must be awarded, the court does not deem 
it necessary to discuss these exceptions. 

New trial. 

STATE v. GEORGE G U I C E  

(Filed 9 December, 1931.) 

Criminal Law J &Trial court may withdraw a jnror and order mistrial 
in his discretion in criminal prosecutions other than capital felohies. 

In misdemeanors and felonies not capital the trial court may with- 
draw a juror and order a mistrial in his discretion, before verdict, and 
without finding the facts upon which his action is based, and in capital 
felonies he may do so upon finding the facts which are subject to review 
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on appeal, and in this case his judgment ordering a mistrial over the de- 
fendant's objection after refusing defendant's motion for judgment as of 
nonsuit, is affirmed, there being no evidence of abuse of discretion. 

APPEAL by defendant from Sink, J., at October Term, 1931, of HEN- 
DERSON. Affirmed. 

The bill of indictment and record is as follows: 
"The jurors for the State, upon their oath present that George Guice, 

in Henderson County, on 1 September, 1916, did unlawfully, feloniously 
and wilfully assault, beat and wo3nd one May English, a female person, 
with a deadly weapon, to wit: a certain rock and kni:fe, with intent 
then and there to kill and murder the said May English, the said Guice 
being a man over the age of 18 years, resulting in serious and permanent 
injury, loss of blood -and permanent cuts and bruises, contrary to the 
statute in such cases made and provided, and against the peace and 
dignity of the State. J. Will Pless, Jr.,, Solicitor. 

A true bill. 
John D. Osborne, foreman of grand jury, October Term, 1931. 

To the foregoing bill of indictment the defendant pleads not guilty. 
I n  the case at bar, after the State had introduced evidence and rested 
its case, the defendant, through his counsel, moved for pdgment as of 
nonsuit, which motion was argued by counsel for defendant and by the 
solicitor for the State. 

Before ruling on defendant's motion for judgment as of nonsuit, the 
court, acting in its discretion and over the objection of defendant's coun- 
sel, and exception, withdraws a juror and orders a mistrial, to which 
the defendant's counsel again objected, and excepted. 

After the court had ordered a mistrial the defendant, through his 
counsel, moved the court for the discharge of the defendant and his 
bond. The motion was denied and defendant excepted.'' 

To the above exceptions defendant duly assigned error and appealed 
to  the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

R. L. Whitmire for defendant. 

ULARI~SOK, J. The only question presented on this appeal: Did the 
court below, after the State had rested its case, over objection of de- 
fendant, who made a motion for judgment of nonsuit, C. S., 4643, have 
the discretion to withdraw a juror and order a mistrial ! We think so. 
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I n  misdemeanors, and all cases of felonies not capital, the court below 
has the discretion to order a mistrial and discharge a jury before verdict 
i n  furtherance of justice and the court need not find facts constituting 
the necessity for such discharge, and ordinarily the action is not review- 
able. I n  capital felonies the facts must be found and the necessity for 
such discharge is subject to review. S. v. Bass, 88 N .  C., 570; 8. V .  

Andrczcs, 166 N. C., 349; 8. v. Ellis, 200 N. C., 77. 
I n  the Bass case, supra (a  felony), a t  p. 574-5, speaking to the sub- 

ject, the Court said:  "We hold therefore on a review of the cases in 
our reports, that  his Honor had the discretion to dissolve the  jury and 
hold the defendants for a new jury, and that  the security for the proper 
exercise of his discretion rests not on the power of this Court to review 
and reverse the judge, but on his responsibility under his  oath of 
office." 

This discretion has been jealously guarded by the courts below, and we 
can see no gross abuse presented on this record. 

The  question of the statute of lirnitation is  interestingly discussed in 
the briefs of both the State and defendant. From the present record we 
are riot riow called upon to decide this question raised by the briefs. The  
judgment of the court below is 

Affirmed. 

T. C. FLETCHER, B. C. FLETCHER, ELIZABETH JENNINGS, J. T. 
FLETCHER, G. hI. FLETCHER AKD IDA HELEN FLETCHER, THE 

LAST TWO SUIXG BY TIIEIK GUARDIAN, T. C. FLETCHER, A N D  L. C. 
FLETCHER, v. ELLA V. BRAT, SALLlE S. WOODHOUSE AND ANNIE 
hI. BAUBI, EXECUTRICES OF IDA F. CARTWRIGHT, DECEASED, A K D  ELLA 
T. BRAY, SALLIE S. WOODHOUSE AXD SKNIE h1. BAUM. 

(Filed 9 December, 1931.) 

Wills E 11-Held: will conveyed life estate in lands to wife with power of 
disposition of standing timber for her own benefit. 

A testator left an estate including lands with timber groning thereon 
and devised to his nife all of his property of every kind and description 
for life with remainder over to his nephew and his ~ielrhen's cliildren, 
the testator haling no children, and by later prorision of the vill em- 
powered his wife to dispose of the standing timber as she might think 
best. The wife sold the timber and deposited the proceeds in the bank. 
Held: by interpretation of the will it appears that the intent of the 
testator nas  to provide for his wife more particularly than his nepliew 
and his nephew's children, and that title to tlie timber nas  severed 
from the fee and did not pass nith tlie land, and the wife had tlie right 
under tlie terms of the will to the proceeds of the timber as her own 
money which she could dispose of by her will. there being no trust in 
favor of the remaindermen coupled nith the wife's power of disposition. 
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CIVIL ACTION, before Grady, J., a t  J u n e  Term, 1931, of PASQUOTAKK. 
G. W. Cartwright died on or about 9 October, 1922, leaving a last 

will and testament containing the following clauses : 
2. "I give and devise to my wife, I d a  F. Cartwright, rill of my prop- 

erty of every kind and description and wheresoever situate for and dur- 
ing the term of her natural life, i n  remainder over, after the death of 
my said wife, I d a  F. Cartwright, to T. C. Fletcher and the children of 
the said T.  C. Fletcher, share and share alike, absolutely and in fee 
simple forever.'' 

3. "It is my will and desire that  my said wife, I d a  F. Cartwright, 
shall have the privilege to dispose of any or all of the standing timber 
on the lands herein devised as she may think best." 

I d a  F. Cartwright was appointed executrix of the will. The plaintiffs 
are the children of T. C. Fletcher. The testator had no children, and 
T. C. Fletcher is a nephew, and the other plaintiffs grmd-nephews of 
G. W. Cartwright, deceased. 

The cause was referred to a referee, who heard the evidence and filed. 
a report setting forth the findings of fact and conclusions of law thereon. 
The facts as found, pertinent to the controvcrsy, are  as follows: 

14. '(That the said I d a  F. Cartwright in the exercise of her discre- 
tion, and as she thought best, sold some of the standing timber from 
the lands devised in the will of George W. Cartwright and received 
for said timber the aggregate sum of $8,886.28," etc. 

1.5. "That the said I d a  F. Cartwright during 1928 h ~ d  some stables 
built on the land referred to in the will of G. W. Car tar ight  at  a cost 
of $534.96 and the said stables increased the value of said land to that 
amount.'' 

16. "That said I d a  F. Cartwright died on 25 Februarj., 1929, leaving 
a last mill and testament." 

17. "That the defendants are  the duly appointed and qualified execu- 
trices of I d a  F. Cartwright, deceased, and the residuary legatees and 
distributees named in the last will and testament of I d a  1;'. Cartwright." 

18. "That there were found in the safe-deposit box of said I d a  F. 
Cartwright the following securities : 

Bonds, Virginia-Carolina Joint  Stock Land Bank $2,500.00 
Real estate 6 per cent bonds 3,400.00 
Real estate 6 per cent bonds (Country Club) 200.00 
7 per cent preferred stock Atlantic Discount Corp. 2,500.00 
2 shares Pasquotank Hosiery Co. 200.00 
8 shares preferred stock Elizabeth City Hotel Corp. 800.00 
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19. "Prior to the death of G. W. Cartwright there was an account 
in the First  and Citizens National Bank of Elizabeth City ill his nanie, 
upon which both he and the said I d a  F. Cartwright, as his  attorney, 
drew from time to t ime; that  after the death of George W. Cartwright, 
the said I d a  F. Cartwright opened a bank account in her own name, 
in the First  and Citizens Kational Bank of Elizabeth City, and also 
rented a safe-deposit box in said bank; that, prior to said George W. 
Cartmright's death she carried no account with said bank, and had 110 

safe-deposit box therein, and did not, so far  as the e ~ i d e n c e  discloses, 
carry any account, or ha re  any safe-deposit box elsewhere; that, after 
opening said account the said I d a  F .  Cartwright deposited thcrein the 
moneys coming into her hands, as executrix of George W. Cartwright, 
deceased, the moneys arising from the  sales of the timber aforesaid; and 
certain moueys of her own, arising from interest and dividends from 
her investments; from rents from the farm referred to in said George W. 
Cartwright's mill for the years 1923 to 1928, inclusive, and from other 
sources; that, upon said account she from time to time drew chccks, 
some beiiig for claims against the estate of the testator, some for hcr 
O T E I ~  personal expenses or uses, and some for repairs to said farm, solac 
in payment for the Atlantic Discount Corporation stock referred to in 
the preceding section, some in paynient for the Virginia-Carolina Joiut  
Stock Land Bank bonds, referred to in the preceding section, a1.d some 
in payment for the $3,400 worth of real estate six per cent bonds rc- 
ferred to in the preceding section. That  there is rio evidence to 4iox 
tlle exact sources from which were derived the funds which went illto 
the purchase of any of said securities." 

Upon the forcgoing facts the referee concluded as follows: "That the 
plaintiffs are entitled to recorer of the defendants as  executrices of said 
I d a  F. Cartwright the said sum of $8,886.28, being the amount recciwd 
by said I d a  F. Cartwright from timber sold by her from thc lands de- 
vised in tlle will of G. W. Cartwright, together with interest on said 
amount from 25 February, 1929." 

Exceptions to the findings of fact and conclusions of law were filed 
by both parties. Upon the hearing of the exceptions the court adjudged, 
among other things, that  the plaintiffs have and recover of defendants 
the "further sum of $8,886.28 with interest thereon from 25 February, 
1929, said recovery to be credited with the sum of $534.96 as of date 
of this judgment." 

I t  was further adjudged that the securities found in the possessioli 
of I d a  Cartwright at her death and set out in finding No. 18, be de- 
posited with the clerk of the court, and that  the judgment rendered 
should '(constitute a lirn upon all of said stocks, bonds and other mi -  
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dences of debt, and the same are ordered to be sold by John D. McMul- 
lan, Esq., who is hereby appointed a commissioner of the court for that 
purpose; and he is directed to make sale of said bonds, notes and other 
evidences of debt at the courthouse door in Elizabeth City, North Caro- 
lina, after first advertising said sale for at least three weeks in some 
newspaper published in Elizabeth City, and also at  said courthouse door; 
and he will apply the proceeds of sale, less such commission as may be 
allowed him by the court, upon this judgment, in partial satisfaction 
thereof." 

From the foregoing judgment the defendants appeale'l. 

McMullan & McMullan for plaintiffs. 
M .  Earl  Woodhouse and Ehringhaus & Hall for defenciants. 

BROQDEN, J. The briefs of the parties and the oral argument ap- 
parently limit the controversy to the value of the timber; hence the ques- 
tion of law may be stated as follows: Did the life tenant, Ida  F. Cart- 
wright, under and by virtue of the last will and testament of George W. 
Cartwright, have the power to sell the standing timber arid use the pro- 
ceeds thereof for her own benefit? 

At the threshold of inquiry two theories of interpr1:tation of the 
pertinent portions of the will of George W. Cartwright are manifest. 
The first theory is that item 2 of the will devises to Ida  F. Cartwright 
a life estate in the entire property with remainder over to the plaintiffs. 
Furthermore, that standing timber is an integral part of t'ie inheritance, 
and that, therefore, power to convey timber and appropriate the pro- 
ceeds thereof results in clothing the life tenant with power to convey 
the fee, and thus destroys or certainly impairs and diminishes the estate 
of the remaindermen. Upon this aspect of the case the law, as announced 
in this jurisdiction; is expressed in Gri f i n  z'. Commandw,  163 N .  C., 
230, 79 S. E., 499. The Court, quoting with approval ths rule adopted 
by the New Jersey Court, said: "Where an estate for life is expressly 
given and a power of disposition is annexed to it, in such case the fee 
does not pass under such devise, but the naked power to dispose of the 
fee. I t  is otherwise in case there is a gift generally of the estate, with 
a power of disposition annexed. I n  this latter case the nroperty itself 
is transferred. . . . The test in a case of this kind is whether the 
testator expressly limits the devise of the first taker to a life estate by 
specific language." 

The general principle thus expressed is supported by many decisions 
in this jurisdiction, notably: Long v .  Waldraven,  113 I T .  C., 337, 18 
S. E., 251; Chelcning v .  Nason,  158 K. C., 578, 74 S. E., 357; Darden 
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v. Xatthews, 173 N.  C., 186, 91 S. E., 835; White v. White,  189 N. C., 
236, 126 S. E., 612; IZoane v. Robinson, 189 N .  C., 628, 127 S. E. ,  626; 
Cagle v. IIampton, 196 X. C., 470, 146 S. E.,  88;  Helms v. Collins, 
200 N .  C., 89, 150 S. E., 676. 

Planting themselves upon the principles of law announced in the fore- 
going decisions the plaintiffs assert that I d a  F. Cartwright had the 
right to sell the timber upon the land and vest an  indefeasible title 
thereto in the purchaser, but that when she received the proceeds of the 
sale of a part  of the inheritance, she held the same as trustee for the 
remaindermen. Consequently, when she invested such proceeds in securi- 
ties, the remaindernlen arc entitled to such securities remaining in her 
possession a t  her death. Hence, the question arises: Was I d a  F. Cart- 
wright a trustee for the remaindermen? Stripped of technicality and 
legal refinement, a trust rests upoil duty;  that is to say, if the power of 
disposition is to be exercised for a particular person or for a particular 
class, or for a specified purpose, i t  is the duty of the donee of the power 
to exercise it. This is illustrated by the case of Ripley v. Armstrong, 
159 N. C., 158, 74 S. E., 961, and other cases of like tenor. The power 
in the Armstrong case was expressed in these words: "to use as he 
thinks best for the maintenance of our children." Here  the power was 
to be exercised for the support of the children, and, consequently, a duty 
was thereby imposed upon the donee of the power to use the property 
for a specific purpose. I n  the case at  bar, the power of disposition is 
not coupled with a trust. 

The theory of interpretation of the will of George W. Cartwright 
asserted by the defendants, is that  I d a  F. Cartwright was authorized 
and empowered to sell the timber. Hence, her act in making the  sale 
was rightful. Furthermore, as the power of disposition was general, 
she had a right to appoint herself as the beneficiary of the power upon 
the principle of lam announced in Hicks v. Ward, 107 IN. C., 392, 
12 S. E., 318. 

I n  the final analysis, the conclusion to be reached upon the facts must 
rest upon an interpretation of the mill of George W. Cartwright, and, 
of course, all the law books teach us that  interpretations of a given in- 
strument ordinarily are as variable as the particular mental attitudes 
of interpreters. 

At the outset, i t  is manifest that George W. Cartwright, having no 
children, was primarily solicitous of the comforts and welfare of his 
wife. This solicitude led him to give his entire estate to his wife for 
life. Moreover, in item 2 he  devises the land and consequently the stand- 
ing timber thereon to his wife for life with the remainder to the plain- 
tiffs. This a final disposition of his entire estate. Bu t  apparently 
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he was not satisfied with the final disposition so made, and consequently, 
in a succeeding and separate item of his will, wrote these words: "It 
is my will and desire that my  said wife, I d a  F. C a r t w r i g ~ t ,  shall have 
the privilege to dispose of any or all of the standing timber on the lands 
herein devised as she may think best." Thus, he excepts thr! timber from 
the fee devised in item 2 ;  that  is to say, he severs the timber from 
the fee and authorizes his wife, the life tenant, to exercise uncontrolled 
dominion thereof. The court holds the opinion that  the standing timber 
was severed by the testator from the fee and the absolute dominion 
thereof given the wife, and such severance was designed for her benefit 
rather than for the benefit of a nephew and grand-nephews and grand- 
nieces. Therefore, if I d a  F. Cartwright, upon the sale of the timber, 
was entitled to hold the proceeds in her own right and as  her own 
property, she had the power to invest the money in seccrities and to  
hold the same also in her own right. Consequently, by girtue of her 
will the defendants are  entitled to the proceeds of the timber or the 
securities purchased by I d a  3'. Cartwright with such proceeds. The  
Court is not unmindful of the last paragraph in the op in im of Darden 
v. X a t t h e ~ s ,  173 N. C., 186. However, that  case involved the sale of the 
entire property, and the court was evidently proceeding u p m  the theory 
that  the life tenant had only a naked power to sell without any sug- 
gestion of dominion or ownership of the proceeds of the  sale. 

Reversed. 

ABRAM JONES, DECEASED, E. C. BROOKS, JR., ADMINISTRATOR, v. E. H. 
CLEMENT COMPANY A N D  UNITED STATES CASUALTY COMPANY. 

(Filed 9 December, 1931.) 

1. Executors and Administrators A a-Where no one qualifled by statute 
has applied for letters after six months clerk may appoint administra- 
tor. 

Where a resident dies in a county in which no public administrator 
has been appointed, C. S., 20, the clerk of the court has ,jurisdiction to 
appoint an administrator for his estate after the lapse of six months 
where no other person qualified under the statute has applied for letters 
of administration, C. S., 15, and where the clerk has appointed an ad- 
ministrator under the statute a debtor of the estate cannot maintain the 
position that the appointment of a public administrator was necessary to 
receive payment of the debt, in this case compensation reccwerable under 
the provisions of the Workmen's Compensation Act. 
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2. Master a n d  Servant F i-Findings of fact of Industrial Commission, 
supported by sufficient evidence, are conclusive on  appeal. 

The findings of fact of a member of the Industrial Commission in a 
hearing before him under the Workmen's Compensation Act, approved 
by the full Commission upon appeal, are conclusive upon the courts when 
supported by any sufficient competent evidence. 

3. Master and  Servant F g-Where deceased employee leaves no de- 
pendents compensation is payable t o  his personal representative. 

Where the death of a n  employee is compensable under the provisions 
of the Workmen's Compensation Act, and such deceased employee leaves 
no one either wholly or partially dependent on him, the compensation is 
payable to his personal representative for the benefit of his heirs under 
the provisions of the act, and where the Industrial Commission has 
found a s  a fact upon sufficient eridence that the employee left no de- 
pendents an award to his personal representative, duly appointed will be 
upheld. 

4. Master a n d  Servant F 11-Amount of compensation payable to per- 
sonal representative is commutable under  t h e  provisions of the act. 

While there is no commuted amount provided by section 38 of the 
Workmen's Compensation Act for p a ~ m e n t  to the personal representative 
of a deceased employee for death from an injury compensable thereunder, 
the act provides the method by which such amount can be commuted, 
and in this case the amount of the award by the Industrial Commission 
is upheld. 

APPEAL by defendants f r o m  Devin, J., a t  Apr i l  Term,  1931, of DUR-  
HAM. Affirmed. 

T h e  hearing Commissioner, J. Dewey Dorsett,  found the  facts  and  
rendered a n  opinion and  decided t h a t  plaintiff E. C. Brooks, J r . ,  ad- 
minis trator  of Abram Jones, was entitled t o  a n  award.  T h e  chairman,  
M a t t  H. Allen, notified the  defendants, as  fo l lo~vs :  "You and each of you 
a r e  hereby notified t h a t  a hearing was  held i n  the  above styled case 
before Commissioner J. Dewey Dorsett a t  D u r h a m ,  N. C., on 6 Decem- 
ber, 1930, and  a n  opinion filed on 23 December, 1930, directing a n  
award  as  follows: Upon the  finding t h a t  the  deceased lef t  no person 
wholly o r  par ti all^ dependent upon h i m  a t  t h e  t ime  of the  accident a n d  
t h a t  E. C. Brooks, J r . ,  h a s  du ly  qualified as  administrator  of the  estate 
of the  deceased, the  defendant  will  p a y  to E. C. Brooks, J r . ,  adminis- 
t ra tor ,  i n  a l u m p  sum, t h e  commuted value of 350 weekly installments 
a t  the  r a t e  of $7.87 per  week which is  $2,495.98. T h e  defendants will  
p a y  to proper  part ies  funera l  expenses not  to  exceed $200. T h e  costs 
of t h e  hear ing  will be taxed against the administrator ,  a n d  same to be 
deducted by carr ier  f r o m  above compensation and  pa id  direct t o  t h e  
Commission." 
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An appeal was taken to the full Commission. I t  sustained the heariilg 
Commissioner, the chairman writing an opiiiion in the case. Brooks v. 
Clement Co., Opinions K. C., Industrial Comnlission, 1930-1931, p. 188. 

The court below rendered the follo~ring judgment: "This cause coming 
on to be heard before his Honor, W. A. Devin, judge prtmsiding in the 
Tenth Judicial District and holding court at  regular term in the county 
of Durham, upon an appeal from an award of the North Carolina In -  
dustrial Commission in the above entitled cause rendered by the said 
PTorth Carolina Industrial Commission on 26 January, 1931, and it 
appearing to the court that the said award is in all respects proper and 
correct: I t  is therefore, ordered, adjudged and decreed that the said 
award be and is hereby confirmed and that judgment is hereby entered 
against E. H. Clement Company and the United States Casualty Com- 
pany, defendants herein, in the sum of $2,435.35, from which shall be 
deducted the sum of $200.00 paid by the defendants for funeral ex- 
penses; that said judgment is in favor of said plaintiff. This 30 April, 
1931. W. A. DEVIN, Judge P~esiding." 

To the foregoing judgment defendants excepted, assigned crror and 
appealed to the Supreme Court. Several exceptions and asignments of 
error were made by defendants. The material contentions: will be con- 
sidered in the opinion. 

Thomas A. Banks for plaintiff. 
Uiggs & Broughton for defendants. 

CLARKSON, J. Abram Jones, on 19 February, 1930, while regularly 
employed by E. H. Clement Company of Durham, suffered an injury 
by accident that arose out of and in the course of his employment. Death 
resulted from this accident and injury on 19 April, 1930. On 11 March, 
1930, an agreement for payment of compensation was entered into by 
Abram Jones and the defendants. The defendants by that agreement 
admitted liability to Abram Jones before his death. On 30 October, 
1930, E. C. Brooks, Jr., of Durham, was appointed and duly qualified 
as administrator of the estate of Abram Jones, by the clerk of the 
Superior Court of Durham County, and gave bond as required. This 
appointment was made after six months had expired from the date of 
death of Abram Jones. Durham County has no public administrator. 
The defendant contended that, under the law, a public administrator 
should be paid the compensation due in the case instead of E. C. Brooks, 
Jr., administrator. This contention of defendants cannot be sustained. 

C. S., 15, latter part, is as follows: '(If no person entitled to admin- 
ister applies for letters of administration on the estate of a decedent 
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within six months from his death, then the clerk may, in his discretion, 
deem all prior rights renounced and appoint some suitable person to 
administer such estate." 

C. S., 20:  "The public administrator shall apply for and obtain 
letters testamentary, or  letters on the estates of deceased persons in 
the following cases: (1)  When the period of six months has elapsed 
from the death of any decedent, and no letters testamentary, or letters 
of administration or collection, have been applied for, and issued to any 
person." etc. 

I n  Hill v. Alspaugh, 72 N.  C., a t  p. 405, speaking to the construc- 
tion of the statute:  "But after the expiration of six months, should 
the public administrator fail to apply, the field is open to the probate 
judge (now clerk of the Superior Court) to treat all right of preference 
as renounced and to appoint, in the exercise of his discretion, some suit- 
able person to administer the estate. This view is in accord with public 
policy, which requires the estates of decedents to be promptly admin- 
istered and distributed among the persons entitled thereto." Withrow v. 
DePriest, 119 N .  C., 541; I n  re Bailey's Will ,  141 N .  C., 193; I n  re 
Neal's Will, 182 N.  C., 405. 

I n  Zolmes v. Wharton, 194 N.  C., at  p. 473-4, is  the following: 
"When, howerer, the death of the person upon whose estate the letters 
were issued, is admitted or proven, the statute confers jurisdiction upon 
the clerks of the Superior Court of the several counties of the State. The  
clerk in  each county, has jurisdiction in probate matters, within his 
county when certain facts, as set out in the statute, have been established. 
When these facts are found by the clerk upon application to him for 
the issuance of letters of administration, he proceeds a t  once to exercise 
his statutory jurisdiction. The  validity of his  orders, made in the exer- 
cise of such jurisdiction, cannot be impeached, collaterally, by eridence 
tending to show that  the facts with respect to the domicile of the de- 
ceased, etc., a re  otherwise than as found by him. H i s  jurisdiction in  so 
f a r  as it is  dependent upon the facts set out in the statute, is conclusive, 
unless made the subject of a direct attack by a party in interest." 
Fann v. R. R., 155 N. C., 136; Batchelor v. Overton, 158 N .  C., 396; 
Tyer v. Lumber Co., 188 N.  C., 274. 

The defendants' next contention: Whether or not, in the absence of 
an  express finding and judicial determination that  a deceased employee 
left no dependent, an award under the 'Workmen's Compensation Act 
should be made to the personal representative of such deceased em- 
ployee? Under the facts and circumstances of this case, we think the 
award was properly made to the personal representative of the deceased. 
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The hearing Commissioner, J. Dewey Dorsett, in the finding of facts has 
the following : ''4. No dependents, either wholly or partially dependent 
have been located after diligent search for said dependl:nts on the part 
of the insurance carrier." The formal award issued on 23 Decrmber, 
1930, set forth, "Upon the finding that the deceased left no person wholly 
or partially dependent upon him at the time of the acbcident and that 
E. C. Brooks, Jr., has duly qualified as administrator, the defendant will 
pay to E. C. Brooks, Jr., in a lump sum, etc." The defendants appealed 
to the full Commission, and these findings were apprcwed by the full 
Commission. 

I n  Southern v. Cotton Mills Co., 200 N .  C., 165, ii, is held: "The 
findings of fact of a member of the Industrial Commisston in a hearing 
before him under the Workmen's Compensation Act, ~lpproved by the 
full Commission upon appeal, is conclusive upon the cmrts  when sup- 
ported by any sufficient evidence." Williams v. Thompson, 200 N .  C., 
463. 

I n  Reeves v. Parker, 199  N. C., at  p. 242, the law is stated: "All 
through the act 'personal representative' is mentioned, indicating a 
fixed purpose by the General Assembly that compensation should be 
awarded, where there are no dependents, to the personal representative. 
While there is no commuted amount provided for in section 35, therc 
is an amount which can be commuted." 

We think that there was sufficient judicial determinat on that the em- 
ployee left no dependents, at least, to base an application for letters of 
administration on. We see no good reason for defendants to complain, as 
the carrier was paid a premium for the risk. Vhen  the c'arrier fulfils its 
obligation to the administrator of the dead man's estate, it does what it 
was paid a premium to do and in law and good morals should do. 

The last contention of defendant: That there was error in the amount 
of award. What amount is payable to the personal r~?presentative in 
the case of a deceased employee who leaves no dependmts? We think 
the amount awarded by the Commission and confirmed by the court 
below, correct. 

The method of arriving at  the award to E. C. Brooks, Jr., administra- 
tor, is the same as adopted by the North Carolina Industrial Commis- 
sion in Reeves v. Parker, Vol. 1, Opinions of Commissicm, p. 277. This 
opinion was written by the hearing Commissioner Dorsel t, and upon ap- 
peal adopted and affirmed by the full Commission. Or1 appeal to this 
Court from the full Commission, in Reeves v. Parker, I 99  N. C., at  p. 
239, i t  is said: "We are now called upon to sustain or reverse the 
Industrial Commission. We think the opinion of the Commission should 
be upheld." 
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The defendants  discuss interestingly commute and  commuted amount ,  
as  uscd i n  sections 38 and  40, of t h e  Workmen's Compensation let, but  
me cannot  follow t h e  conclusion reached by  defendants. 

T h e  Workmen's Compensation Act  is  not a s  clear a s  i t  should be, a s  
m a y  be  noted f r o m  the m a n y  cases brought to  this  C o u r t ;  bu t  we  th ink  
t h a t  t h e  reasonable and  just construction given i t  by the Indus t r ia l  Com- 
mission and  t h e  court  below i n  th i s  case correct. 

Affirmed. 

J. D. HICKS, ADMIXISTRATOB OF 0. L. HICKS, v. 
BRUTON v. J. D. LOVE. 

(Filed 9 December, 1931.) 

T h e  judgment i s  

J. D. LOVE AND R. IA.  

1. Evidence K +\\'itness may testify a s  to  speed of automobile without 
first qualifying as a n  expert. 

A man of usual intelligence may testify without previous qualification 
a s  to the speed of a n  automobile moving upon the public highway from 
his own observation, when material to the inquiry, and while it  is the 
better practice for the party offering him to show by examining him his 
qualifications, his testimony without such qualification will be given such 
weight and credibility a s  the jury considers it  entitled to. 

2. Evidence D c-Wit~besscs sufficiently identified car  a s  t h a t  of de- 
fendant  t o  admi t  their  testimony as t o  its speed. 

Where, in a n  action to recover damages caused by a collision between 
two automobiles on a public highway, the plaintiff's witnesses testify to 
the speed a t  which the defendant's car was traveling immediately before 
the accident, a n  objection to their testimony on the ground that the 
defendant's car was not suEiciently identified by them will not be sus- 
tained when the testimony of all the witnesses sufficiently identifies the 
car referred to a s  that of the defendant by descriptions of its make, color 
and number of occupants, etc., and the defendant's car was the only 
car under the circumstances that  could have fitted the descriptions. 

3. Death B +Testimony t h a t  deceased provided for  his  family, had  a 
comfortable home, etc., held competent i n  action for  wrongful death. 

I n  a n  action for wrongful death the jury may consider evidence of the 
plaintiff's intestate's age, habits, industry skill, means and business, C. S., 
160, and the admission of testimony in this case that  the deceased had a 
200-acre farm, a comfortable home, and a plenty for his family to eat  and 
wear, was not error. 

4. Damages F -Testimony i n  th i s  case as to damage t o  property caused 
by defendant's negligence held competent. 

In  a n  action to recover damages to the plaintiff's car resulting from a 
collision of two automobiles on the public highway, testimony of a 
properly qualified witness a s  to the value of the injured car before and 
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after the accident is competent and the admission of the testimony will 
not be held for error on the defendant's objection that  the witness 
failed to specify that  the values as  given were the market value when it  
appears that  such was intended and understood by the jury. 

5. Trial E +Held: trial court did no t  express opinion a s  to weight a n d  
credibility of t h e  evidence. 

Where the driver of an automobile attempts to turn oui: on the highway 
and the injury in suit was received by his car being struck by a car 
following, and the question as  to whether the driver of the forward car 
gave the required signal with his hand is material to the controversy, 
a n  instruction to the jury giving the plaintiff's contention that he had 
made the proper signal, but fully and clearly stating the law applicable 
to the evidence in the case and the burden of proof, is not objectionable 
a s  an expression of opinion by the court a s  to the weight and credibility 
of the evidence, nor will a charge that  the jury should determine the 
weight of the eridence from the estimate they placed upcm the credibility 
of the witnesses and not the number of witnesses or the volume of their 
testimony be held for reversible error. 

6. Trial D +A request f o r  a directed verdict upon conflicting evidence 
is properly refused. 

In  an action to recover damages for a negligent injury, an instruction 
requested by defendant that upon the evidence, the phiintiff could not 
recover is properly refused when the plaintiff denies contributory ncgli- 
gence and was not guilty of i t  according to his testimony. 

7. Death B b--Recovery was not  limited t o  nominal damages under  tho 
evidence i n  this  action for  wrongful death. 

Where damages are sought in an action for the negligent killing of 
the plaintiff's intestate and the liability of the defendant has been estab- 
lished by the answer of the jury upon the other issues, it is not necessary 
that the plaintiff introduce evidence of the earning capacity of the de- 
ceased in order to recover more than nominal damages, there being other 
eridence as  to the financial worth and industry of the deceased. 

APPEAL by defendant  f r o m  Moore, J., a t  Apr i l  Term,  1931, of MOXT- 
QOMERY. KO error. 

O n  Sunday ,  17  August,  1930, Lindsay Bru ton ,  Cora  Campbell  (since 
marr ikd to Lindsay B r u t o n ) ,  0. L. Hicks  and Essie  H a l l  were traveling 
in a F o r d  tour ing  car  on H i g h w a y  No.  80 i n  S t a n l y  County, B r u t o n  
and  Miss Campbell  occupying t h e  f ron t  seat and  Hicks  a n d  Miss H a l l  t h e  
other. H i c k s  proposed t h a t  they stop a t  a cafe which .gas on  the  left 
side of the  highway and  get something to eat.  B r u t o n  turned t h e  ca r  t o  
t h e  left and  i t  was s t ruck by  a Dodge sedan driven by  Robert  Love, a 
minor ,  wi th  t h e  consent of h i s  fa ther  J. D. Love, t h e  defendant. T h e  
two cars  were going i n  t h e  same direction, t h e  Dodge following the  
F o r d ;  they stopped 69 feet f r o m  the  place of collision. Hicks  suffered 
iniur ies  which resulted i n  his  death. T h e  F o r d  was damaged. S u i t  was  - 
brought by t h e  administrator  of Hicks  to  recover damages f o r  his  death 
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and bx R. L. Brutoii, the owner of tlie Ford car, for its impaired value. 
Each complaint sets out acts of negligence which are supported by the 
plaintiffs' evidence. The  defendant introduced evidence in  contradiction. 
By consent the two cases were tried together upon separate issues. I n  
each case the jury answered tlie issues of negligence, contributory negli- 
gence a i d  damages in favor of the plaintiff. The  contentions of the 
partier so f a r  as they affect the controversy are stated in the opinion. 

A mnsf l o n g  d Armstrong for appe l lan f  
R. T .  Poo le  f o ~  appellees.  

, b . m s ,  J .  The  record contains eighty-two assignments of error, nine- 
teen of which relate to eridence tending to show the speed of the Dodge 
sedan imniediately before the collision occurred. Subject to the defend- 
ant's exception several \iitnesses who saw the sedan and a t  the time 
were impressed by its speed were permitted to express their estimate, 
some saying that in their opinion i t  was running a t  the rate of fifty 
miles an hour and others a t  a rate not less than sixty. 

These exceptions raise the question whether the court committed error 
by admitting the evidence without requiring preliminary testimony as 
to the observation of tlie uitnesscs, their experience in driving automo- 
biles, and the knowledge upon which they based their judgment. With  
respect to the first ground it may be said that  all these witnesses rested 
their opinion upon their personal observation of the sedan a t  thc time 
spoken o f ;  so the specific question is whether a  ione expert witness may 
testify as to the speed of an  automobile without antecedent qualification 
of his competency to express an  opinion on this point. 

I t  is a rule of evideuce that  where special experience is held to be 
necessary the possessioli of the required qualifications by a particular 
person offered as a witness must be expressly shown by the party offer- 
ing him. Wigmore oil E d e n c e ,  sec. 560. Bu t  Wigmore says, "There 
are a variety of rulings on miscellaneous topics, holding that a lay wit- 
ness suffices; the topics that  seem to have called for frequent decision 
being those of the speed of a train or other vehicle and the existence of 
a state of intoxication." Sec. 571. I n  his Commentaries on Evidence, 
sec. 1264, Jones cites a large number of cases in support of the rule 
which he states as follows: "A person of ordinary intelligence, having 
opportunity for observation, is competent to testify as to the speed at 
which an automobile was being operated a t  a given time. The rate of 
speed of an automobile on a public highway is a matter of which people 
generally hare  some knowledge. I t  is not a matter exclusively of expert 
knowledge or skill. As above stated, where the rate of speed of such a 
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vehicle is material i n  a n  action, any person of ordinal-y ability and 
ineails of observation who may have observed the vehicle may give his 
cstimate as to the rate of speed a t  which i t  was moving. The extent 
of his observation goes to the weight of his testimony." Cn the annota- 
tion appended to Lewis v. Aliller, 70 A. L. R., 532, 540, where many 
cases are  assembled, it is said:  "It is a general rule, as to which there 
is little, if any, conflict, and reaching back to a time long before auto- 
mobiles came into use, that  any person of ordinary intelligence, who has 
had an  opportunity for observation, is competent to tezltify as to the 
rate of speed of a moving object. This rule is held applicable to the 
s p e d  of automobiles or motorcycles, any intelligent person who saw 
the machine a t  the time in question being held competent to testify as 
to its speed." 

When the opinion of a witness is based upon the ordinary observa- 
tions of mankind in the everyday affairs of life, when no great amount 
of technical training is necessary, it is not always essential for the mit- 
iiess to state his previous experience. I t  is the better practice for him 
to do so, but the accuracy of his impressions and their e~ridential value 
are subject to the test of cross-examination and are matters for - the  
jury. 

11 divergent view is entertained by some of the court?, as shown by 
the cases cited in the appellant's brief; but this Court has adopted the 
rule heretofore stated. I n  Potter v. Dixie Transit Co., 196 N. C., 824, 
a ~ ~ o i ~ e x p e r t  witness, who had not qualified himself by a statement of his 
previous observation and experience, was permitted to testify after ob- 
jection as to the speed of a bus traveling on the highw:~y, and it was 
held that there was no error in the admission of the svidence. The 
exceptions referred to must therefore be overruled. 

I t  is contended that  the sedan was not identified by the witnesses 
and that their testimony as to its speed should for this rerlson have been 
excluded. I t  is reasonably clear, however, that all these witnesses re- 
ferred to the same car. The  time i t  passed and its proximity to the 
touring car were relevant circumstances; and it was described as a blue 
Dodge sedan, '(full of boysu-six at  least, and driven by the defendant's 
son. 

The appellant excepted to evidence offered by the plaintiff that  the 
deceased provided for his family, that he  had a comfo~.table home, a 
200-acre farm, and a plenty for his family to eat and wear. 

I n  determining the pecuniary advantage to be derived from the 
continuance of a human life i t  is competent for the jur,y in an  action 
for wrongful death under C. S., 160, to consider evidence as to the age, 
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habits, industry, skill, means, and business of the deceased. Burton v. 
R. R., 82 N. C., 505; Carter v. R. R., 139 N. C., 499; Carpenter v. 
Power Co., 191 N.  C., 130. 

A par t  of this evidence has reference to the industry of the deceased 
and to the business in which he was engaged and is  clearly within the 
scope of the cases just cited; and we see no convincing reason for 
holding that the result of his toil as manifested in providing for the 
support of his family should not be considered as evidence of his constant 
attention to business. Certainly the admission of the evidence is not 
adequate cause for a new trial. 17  C. J., 1356, see. 244(3). W e  are re- 
ferred by the appellant to Iiesler v. Smith, 66 N. C., 154; but a careful 
perusal of the case will show that  the evidence held to  be incompetent 
;,as, in the first place, proof of the number in the family of the deceased 
a t  the time of his death, the proposed argument being that  the number 
in the family ought to affect the damages; and, in the next place, proof 
that  the deceased "was often engaged in fighting" and '(was often in- 
dicted," which was offered in answer to the plaintiff's evidence that  the 
deceased "furnished supplies to his family and was seen carrying them 
provisions." The case therefore is not in conflict with the conclusion 
above stated. 

The  court admitted evidence as to the value of the Ford car imme- 
diately before and immediately after the collision. The  appellant ex- 
cepted because this question was not restricted to the reasonable market 
value of the car. This is the technical form of the question, but this 
Court has held that  proof of value is competent. Newsom v. Cothrane, 
185 N.  C., 161. W e  find nothing to indicate tha t  either of the witnesses 
who testified made his estimate on the basis of the value of the car to 
the owner individually, apar t  from its market value. 

Exception is taken to a par t  of his Honor's charge on the ground 
that  i t  contains an  expression equivalent in effect to an  instruction that  
Lindsay Bruton gave the signal required by law when he turned his  
car in the direction of the cafe. We do not concur in the appellant's 
interpretation of the charge. After repeating a par t  of the testimony 
of the witness the judge proceeded : "And he described and demonstrated 
to you how he held out his hand, that  he stuck his hand out through a 
place in the curtain prepared for that  purpose about four by six inches; 
that  he stuck his hand through that  to warn anybody approaching from 
the rear that  wanted to  pass; and that  he held out his hand according 
to the rule established by law; that  he stuck his hand out straight." This, 
we think, can reasonably be construed only as a statement of what the  
witness said and not as a suggestion of the court that  the witness had 
complied with the law. 
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The appellant excepted to the following paragraph in the charge : "In 
giving credit to the witnesses, it is not by the volume of the testimony, 
the preponderance of the testimony, or by its greater weight, and not 
from the number of witnesses, but it is the estimation you put upon the 
testimony of the witnesses who have testified and what credence you 
will give to their testimony, in passing upon these matters." 

The judge had repeatedly instructed the jury that the burden was 
upon the plaintiff in both cases to establish the defendant's negligence 
by the greater weight or preponderance of the evidence. I t  was stated 
so often and so plainly as to amount to emphasis; and in the paragraph 
excepted to i t  \\as not withdrawn or modified. The object was to dis- 
tinguish between the number of witnesses or the volume of the testimony 
and the greater weight or preponderance of the proof. C'onsidering the 
charge as a whole we do not think the jury could have been misled to thc 
prejudice of the appellant. 

I n  reference to the concurrelit negligence of the d r ivsu  of the two 
cars, the only instruction requested by the appellant was this:  "If 
the jury believe the evidence, or any part thereof, and find the facts ill 
accordance therewith, they are  instructed to answer the second issue 
'Yes.' " There was no error in refusing to give this prayer. According to 
the testimony of the plaintiff's witnesses there was n:, contributory 
negligence on the part of Hicks or Lindsay 13ruton; but the appellant's 
evidence tended to establish negligence by each one of them. These 
respective views were presented to the  jury and we find .lo error which 
warrants a new trial for failure of the court to deal more minutely 
with the question of contributory or concurrent negligence in the ab- 
sence of a more specific request for instructions. 

I t  is finally insisted that there is no evidence that  justified the re- 
covery of damages, and that the judge should have told the jury that 
the plaintiff could recover only a nominal amount. This position seems 
to be based on the theory that there is no direct evidence of the earning 
capacity of the deceased or of his net income. Direct evidence is not 
essential. More than nominal damages are recoverable for the negligent 
killing of an infant without direct evidence of the pecuniary damage 
other than sex, age, and health. Russell v. Steamboat C'o., 126 N .  C., 
961; Davis v. R. R., 136 N. C., 115. I n  the present ca:,e the recovery 
cannot be restricted to nominal damages. 

We have considered all the exceptions entered of recol-d in behalf of 
the appellant and have discovered no reversible error. 

No error. 
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Deeds and Conveyances A f-Probate in this case held defective and deed 
of trust was null and void as notice to purchasers and creditors. 

The certificate of a notary public to a deed in trust on lands leaving 
out the name of the grantor and his wife is defective and its registration 
thereon is defective, and it is null and void as notice to purchasers and 
creditors. 

APPEAL by defendant from Stack,  J., a t  May-June Term, 1931, of 
HEKDERSON. Affirmed. 

Johnson, Smuthers & Rollins for plaintiff 
Ray, Redden & Redden for defendant. 

PER CERIAM. This is an  action to  recover possession of a tract of 
land. The parties claim title under the Henderson Real Estate Company 
as a common source. One of the links in the chain of title is a deed 
of trust purporting to have been executed by A. C. Justus, S. L. J o ~ i e s  
and J. T .  Green, the alleged probate of which is as follows: 

"State of Xor th  Carolina-County of 

I, G. P. Grove, a notary public of county do hereby 
certify that  and , his wife, 
personally appeared before me this day and acknowledged the due execu- 
tion of the deed in t rus t ;  and the said being by me privately 
examined, separate and apart  from her said husband, touching her vol- 
untary execution of the same, doth state that  she signed the same freely 
and voluntarily, without fear or compulsion of her said husband, or 
any other person, and that  she doth still voluntarily assent thereto. 

Therefore, let said deed in trust, with this certificate, be registered. 
Witness my hand and notarial seal this 5 December, AD.  1925. 

G. P. Grove, Notary Public. 
(Seal.) County. 
My  commission expires 7 July,  1926." 

"North Carolina-Henderson County. 

The within certificate of G. P. Grove, notary public of Henderson 
County, is adjudged to be correct in due form and according to law. 
Let the  deed in  trust, with these certificates, be registered. 

This 14 December, S .D.  1925. 
J. S. Jones, Asst. C. S. C., Henderson County." 
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Thc Superior Court adjudged that the probate was defwtive aud that 
as the deed was registered on a defective probate the registration is 
defective and the deed of trust null and void as notice to purchasers and 
creditors and, therefore, ineffecti~e to defeat the plaintiff's claim of title. 
The judgment is 

Affirmed. 

STATE v. HOSE HILDEBRAN AND LOIS HILDEBRAN. 

(Filed 9 December, 1931.) 

1. Disorderly House A c-Evidence of general reputation ,and boisterous 
conversation of inmates is competent in prosecution for disorderly 
house. 

In a prosecution for keeping a disorderly house evidence tending to  
show the lewd and boisterous conversation of the inmates and frequenters 
of the house, and evidence of the general reputation or character of the 
house is competent. C. S., 4347. 

2. Same--Evidence in  this case of occurrence happening more than two 
years before indictment is held competent as corroborittive evidence. 

In a prosecution for keeping a disorderly house evidence of occurrences 
happening more than two years prior to the indictment is competent as 
corroborative of evidence of such occurrences happening within the two 
years. 

APPEAL by defendants from Harzoood, Special Judge,  at  March Term, 
1931, of BURKE. N O  error. 

Attorney-General Brummi t t  and Assistant Attorney-Geneva1 Seawell 
for the State.  

D. L. Russell and D. L. Russell, Jr., for defendants. 

PER CURIAAI. The defendants were indicted and convicled of keeping 
a disorderly house. They appealed assigning certain grounds of er ror :  
(1) That  the court refused their motion to dismiss the action as in the 
case of nonsuit; ( 2 )  that  the court erroneously admitted evidence as to 
the general reputation of the house; (3) that  the court conmitted error 
in  the admission of evidence relating to occurrences on the premises 
which, i t  is contended, may have taken place more than two years pre- 
ceding the finding of the bill of indictment; (4) that  there was error 
in the admission and rejection of other evidence, and in the instruc- 
tions given the jury. 

The evidence was amply sufficient to justify the court i n  submitting 
to the jury the question of the defendants' guilt. C. S., 4347. This 



N. C.] FALL TERM, 1931. 781 

statute authorizes the admission of evidence tending to show the lewd, 
dissolute, and boisterous conversation of the inmates and frequenters of 
the house, and specially provides that  evidence of the general reputation 
or character of the house shall be admissible and competent. 

I f  any of the occurrences referred to in the evidence happened more 
than two years prior to the finding of the bill of indictment as con- 
tended by the defendants, they were not for that  reason incompetent. 
Some of the occurrences took place within the two-year period and 
evidence of those which happened prior tb the bar of the statute of 
limitations would be competent as corroborative. 8. v. XcDuf ie ,  107 
N. C., 883; S. v. Guest, 100 N. C., 410. I f  the evidence was competent 
for any purpose i t  would have been error to exclude it. 

We have examined the record as  to the admission and rejection of 
evidence and as to instructions given the jury and find no reversible 
error. 

No error. 

J. A. HARWOOD v. C I T Y  O F  CONCORD. 

(Filed 9 December, 1931.) 

Eminent Domain D c-Statutory remedy of appeal from appraisers is 
exclusive and owner may not maintain independent action for com- 
pensation. 

The remedy provided by statute for the assessment of damages to the 
property of a private owner taken by a city for a public use must be 
observed, and where an owner fails to appeal from the reports of the 
appraisers or fails to perfect an appeal therefrom he may not bring a 
separate action in the courts to have his damages assessed. 

APPEAL by plaintiff from Oglesby, J., at  February Term, 1931, of 
CABARRUS. N O  error. 

This is an  action to recover compensation for par t  of a lot located 
in the city of Concord, owned by the plaintiff, and taken by said city, 
under its riglit of elnillent domain, for street purposes. The  action was 
begun by summons issued out of the Superior Court of Cabarrus County 
on 17 May, 1930. 

On 6 December, 1928, a proceeding for the condemnation of said 
land, in accordance with the provisions of the charter of the city of 
Concord, was begun by the board of aldermen of said city. The  report of 
the appraisers appointed by said board of aldermen was filed with said 
board on 3 January,  1929. Plaintiff had notice of said proceeding and 
of the report of the appraisers. H e  objected to said report, contending 
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before said board that  he was entitled to recover a larger amount as his 
damages than that  assessed by the appraisers. The  boaid of aldermen 
declined to pay to plaintiff the amount of his claim. T h e y  was evidence 
tending to show that  plaintiff gave notice of his appeal from the report 
of the appraisers to the Superior Court of Cabarrus County, in accord- 
ance with the provisions of the charter of the city of Concord. Plain- 
tiff did not perfect an  appeal, but thereafter began th i :~  action. 

At  the close of the evidence, the court instructed the jury that  plain- 
tiff was not entitled to recover of the defendant in this action, and that  
therefore the jury should answer the issue submitted tc them, "Noth- 
ing." The jury answered the issue in accordance with this instruction. 

From judgment that  plaintiff recover nothing by this ~ c t i o n ,  plaintiff 
appealed to the Supreme Court. 

11. S .  Williams and B. W .  Blackwelder for plaintiff. 
2. A. Xorris ,  Jr., and liartsell d Hartsell for defenda.;zt. 

PER CURIAM. Where, as in the instant case, the statute authorizing 
the condemnation of land under the right of eminent domain provides 
for the assessment of damages by appraisers, and affords ample remedy 
for an appeal by the landowner from the report of the appraisers to the 
Superior Court, where the issue involving the amount of damages 
may be answered by a jury, the statutory remedy is exclusive, and the 
landowner cannot ordinarily maintain an  action for the recovery of his 
damages, resulting only from the taking of his land for public purposes. 
This  principle is well settled by decisions of this Court. Long v. Randle- 
man, 199 N .  C., 344, 154 S. E., 317; Latham v. Highway Commission, 
191 N .  C., 141, 131 S. E., 385; McKinney w. W i g h ~ a ! ~  Commission, 
192 N .  C., 670, 135 S .  E., 772; Greenville v. Highway Commission, 196 
N .  C., 226, 145 S. E., 31; Lamb v. Elizabeth City,  132 N .  C., 194, 43 
S. E., 628. The  instruction of the court to the jury a t  t'le t r ial  of this 
action was in  accord with this principle. 

Plaintiff having failed to appeal from the report of the appraisers 
in the condemnation proceeding begun and prosecuted under the order 
of the board of aldermen of the city of Concord, as he was authorized 
to do by the charter of said city, or, if he gave notice of his appeal, as  
he contended, having failed to perfect his appeal as authorized by the  
statute, cannot recover in this action. The  judgment is  riffirmed. 

No error. 
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L. J. CARTER AND S. W. ANGEL, TRADING AND DOING BUSINESS AS CARTER 
AND ANGEL, v. J. 0. MULLINAX. 

(Filed 16 December, 1931.) 

1. Appeal and Error E &Where charge does not appear in record it 
is presumed correct. 

On appeal to the Supreme Court the presumption is that the charge 
of the judge of the lower court was correctly given when it is not set 
out in the record. 

2. Appeal and Error A it-Supreme Court can review only matters of law 
or legal inference on appeal in civil action. 

On appeal the Supreme Court will consider only matters of lam or legal 
inference, and where the only exception taken is to the refusal of a 
motion as of nonsuit the judgment of the lower court will be sustained 
when there is sufficient legal evidence to support the verdict upon which 
the judgment was rendered. Art. IV, see. 8. 

CONNOR, J., dissents. 

,%PPEAL by defendant from JIcElroy, J . ,  and a jury, at April Term, 
1931, of M a ~ r s o s .  Xo  error. 

The  issues su1)rnitted to the jury and their ansners thereto, were as 
follows: 

"1. Did the plaintiffs complete their operations under the contract of 
12 January,  1929, or surrender their right thereunder to the defendant, 
as alleged in the answer ? Answer : No. 

2. Did thc defendant breach the contract of 12  January,  1929, as 
alleged in the complaint? Answer: Yes. 

3. What  amount of damages, if any, are the plaintiffs entitled to re- 
cover ? Ansn er : $700. 

4. Did the plaintiffs breach the contract of 12 January,  1929, as 
.alleged in the answer? A2nsu~er: Yes. 

5. What  amount of dan~ages, if any, is the defendant entitled to re- 
cover ? Answer : $400." 

The  court below on the rerdict rendered judgment for plaintiff against 
defendant for $300, and interest from 27 April, 1931, and costs. Defend- 
ant  excepted, assigned errors and appealed to the Supreme Court. 

John A. McElroy and J o h n  A. Hendricks f o r  plaintiffs. 
Carl W. Greene for  defendant. 

CLARKSON, J. At  the close of plaintiffs' evidence and a t  the  close of all 
the evidence, the defendant made motions in  the court below for judg- 
ment as  in case of nonsuit. C. S., 567. The court below overruled these 
motions and in this we can see no error. 
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The plaintiffs brought this action against the defendant for breach 
of a timber contract, alleging that  the defendant sold and disposed of a 
certain portion of the timber that he had theretofore sold to plaintiffs, 
and for which plaintiffs had paid him the sum of $1,250, and demanded 
judgment against defendant for $1,500 damages. Defendant denied any 
breach of the contract and alleged that plaintiffs surrendered their rights 
under the timber contract and abandoned the premises. Defendant also 
set up  counterclaim that under the contract i t  was provided that  "plain- 
tiffs should use and exercise all due care and caution to preserve the 
standing young timber, and that no standing timber shonld be mutilated 
or damaged in the operations necessary to the cutting and manufac- 
turing of the timber sold under said contract. And did further agree 
therein tha t  no timber of any kind should be cut below the size of a 
standard cross-tie, but notwithstanding said agreement, the said plaintiffs 
during the entire time of their occupation of said premises, wilfully, 
negligently and carelessly mutilated and damaged a large quantity of 
standing young timber, and did furthermore wilfully, negligently and 
carelessly and without regard to the terms of said agreement and in 
violation thereof, cut a large quantity of standing timber upon said 
premises below the size of a standard cross-tie, and did manufacture 
same into lumber and place it upon the market, along w th other timber 
of the size agreed upon therein." 

For  this breach of contract, defendant demanded judgment against 
plaintiffs for $1,000 damages. 

There is no charge in the record, so the presumption is that  the court 
below charged correctly the law applicable to the facts. There is 110 ex- 
ception or assignment of error as to the admission or exclusion of evi- 
dence, so the only exceptions and assignments of error a r ?  to the motions 
for nonsuit. From a careful reading of the evidence, we think it ample 
to have been submitted to the jury. The whole matter was one of fact t o  
be passed on by the jury. W e  can only consider here "any matter of law 
or legal inference." Const., Art. IV,  sec. 8. There i s  an  impenetrable 
wall between the law and the facts. The facts are for the jury, the law 
for the court. Robinson v. Ivey, 193 N. C., at  p. 810. 

I t  seems as if the outcome of the verdict of the jury was "even-handed 
justice." The defendant testified, in pa r t :  "I sold soml? of the timber 
left on the ground to Mr. Justice, I got $300 for it." The judgment f o r  
plaintiff was for $300. We find 

xo error. 

CONNOR, J., dissents. 



N. C.] FALL TERM, 1931. 

A. L. REINHARDT v. LIFE AND CASUALTY INSURANCE COMPANY 
O F  TENNESSEE. 

(Filed 16 December, 1931.) 

1. Insurance J -Provision that insurer should not be liable if  insured 
should die within two years from chronic kidney trouble is valid. 

Where a policy of life insurance provides that for a period of two years 
from its issuance the company should be liable only for the return of the 
premium if the insured should have been attended by a physician for 
any serious disease or should have had any chronic disease of the kidneys 
before the date of its issuance, and the uncontradicted evidence discloses 
that the insured was being treated for chronic Bright's disease a t  the 
time of the issuance of the policy and that in her application therefor 
she represented that she had no disease of the kidneys and had not been 
treated by a physician within two years, the provision of the policy is 
valid and binding and an instruction that the jury should answer the 
issue against the insured is correct. 

2. Trial D &Directed verdict may be given in  favor of party having 
burden of proof where evidence is  not conflicting and is in his favor. 

While ordinarily a verdict directed in favor of a party having the 
burden of proof may not be correctly given by the trial court, the rule 
will not apply when all the evidence and admissions and reasonable in- 
ferences therefrom are in his favor. 

3. Costs A d-Where defendant tenders amount recoverable, costs and 
interest a re  taxable only to  time of tender. 

Where a defendant tenders to the plaintiff the correct amount the 
latter can recover in his action, the cost and interest are recoverable 
against the defendant only to the time he made the tender. 

CIVIL ACTION, before Clement, J., at  May Term, 1931, of CATAWBA. 
On I August, 1927, the defendant executed and delivered to Lillie R. 

Reinhardt a policy of life insurance in  the sum of $180. The insured 
died on or about 2 January,  1928. Said policy of insurance contained 
the following clause: "Limitation of Insuranc-Within two years from 
the date of issuance of this policy, the liability of the company under 
the same shall be limited under the following conditions, to the return 
of the premium paid thereon: (1) I f  any policy on the life of the in- 
sured has been issued by this company and is in force a t  the date hereof, 
uriless this policy contains a n  endorsement signed by the president or  
secretary that  this policy i s  in addition to such prior policy. The  com- 
pany shall not be presumed or held to know of the existence of any 
prior policy and issuance of this policy shall not be deemed a waiver of 
this condition; (2 )  I f  the insured before its date has been rejected for 
insurance by this or  any other company, order or association, or has 
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been attended by a physician for any serious disease or complaint; or 
has had before its date any pulmonary disease or cl.ironic bronchitis or 
cancer, or disease of the heart, liver or kidneys; or, (3) I f  the insured 
shall die by his own hands, whether sane or insane, clr as a result of 
acts committed by him while in the commission of or 1s a punishment 
for some act in violation of law, or from the malicious or unlawful acts, 
or the culpable or intentional negligence of any one who is a beneficiary 
hereunder, whether named herein or not, or from engaging in aeronautic 
or submarine operations as operator, passenger, guest, o. otherwise. But 
where the statute of the State in which this policy is written contains 
a different provision on this subject than the above, the language of 
such statute shall be substituted to the extent of this difference for this 
clause, but no further." 

The uncontradicted eridencc disclosed that the insured could read 
and write and signed a written application stating that she had never 
suffered with any disease of the kidneys, and that no physician had at- 
tended her within two years for any complaint. Thc uncontradicted 
testimonj further showed that the insured had been treated for chronic 
Bright's disease from 1986 to 1928. Indeed, the husband of the insured 
testified that at the time the application was signed hz knew that the 
insured was being treated for high blood pressure by a physician, and 
that he heard the agcnt who solicited the application a,c)k the insured if 
she had been treated by a physician within two years, but did not recall 
her answer. d daughter of the insured also testified t h ~ t  she heard her 
father, husband of the deceased, say to the agent soliciting the applica- 
tion that the insured was suffering with high blood pressure and kidney 
trouble. 

At the conclusion of plaintiff's evidence the trial judge instructed the 
jury to answer the issue 

From judgment rendered the defendant appealed. 

Clarence Clapp  and  Russell  W .  W h i t e n e r  for plaintiff 
W a l t e r  C. Feims ter  for defendant .  

BROQDEN, J. The policy of insurance construed in ,Gil+nore v. Ins. GO., 
199 N. C., 632, 155 S. E., 566, contained a limitation to the effect that 
if the insured should die from Bright's disease before the policy had 
been in force for two years that the liability of the insurer was limited 
to the return of premiums paid on the policy. Such limitation was ap- 
proved by the court upon authority of Spru i l l  v. Ins. Co., 120 N.  C., 141, 
27 S. E., 39. I n  addition the court ruled that the principle announced 
in Holbrook v. Ins. Co., 198 N. C., 333, 145 S. E., 60!), did not apply 



ICT. C.] FALL TERM, 1931. 

to  such reasonable limitations contained in the policy itself. The case 
a t  bar, therefore, falls directly within the principle of the Gilmore case, 
supra. 

The  plaintiff, however, insists that  there was a directed verdict i n  
favor of tho defendant. It appears that  the defendant, having admitted 
the allegations of the complaint, set up  as a further defense that  the 
policy was obtained by means of fraud. Thereupon the defendant, as- 
suming the burden of proof, proceeded to offer evidence to sustain the 
defense. The  record discloses that  a t  the conclusion of plaintiff's evidence 
the court instrurted the jury '(to answer the issue no." The  issue sub- 
~n i t t ed  was the usual issue of indebtedness. 

I t  is a general principle of law that  the tr ial  judge cannot direct a 
verdict in favor of the party upon whom the burden of proof rests. 
Bank v. McCullers, 200 N .  C., 591, 157 S. E., 869. This  principle, h o w  
ever, has been applied to cases in which the tr ial  judge directed a 
verdict upon the pleadings or i n  cases where the evidence a as coiiflicting. 
The case a t  bar is  governed by the principle announced by AfcIntosh 
xorth Carolilia Practice & Procedure, p. 638,  as follo\vs: "If the facts 
are admitted or established, and only one inference can be drawn from 
them, the judge may draw the inference and so direct the jury," etc. 
T h e  record discloses that  there was no dispute with respect to the limita- 
tion set out in the policy, nor was there any dispute or conflict of evi- 
dence with respect to the fact that  the insured was suffering mith 
Bright's disease. Consequently, upon the facts presented, the instruction 
of the trial judge will not be held for rerersible error. 

I t  appears that the defendant had tendered to the plaintiff the amount 
of premiums, to wit, $4.02, and cost up  to the time of tender. Obviously, 
the plaintiff is entitled to judgment for the amount of premium paid 
and cost u p  to the time of tender. 

Modified and affirmed. 

FIRST R'ATIONAL BANK OF DURHAM, TRUSTEE, V. M. F. HALL. 

(Filed 16 December, 1931.) 

1. Husband and Wife G +Title to land held by entirety is in both hus- 
band and wife with common-law right of survivorship. 

A deed to a husband and wife, unless requiring them to hold by an- 
other character of tenancy, conveys to them the common-law estate by 
entirety under which each holds the entire estate as one person, mith 
the common-law right of the husband to the use thereof and the rents 
and profits therefrom, and mith the right of survivorship which may not 
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be defeated by a conveyance by either of them to a stranger, our consti- 
tutional provisions relating to married women and the statutes enacted in 
pursuance thereto making no change in this common-law elstate. 

2. Mortgages A d-Husband's mortgage on lands held by entirety con- 
veys his rights therein but is extinguished upon his prior death. 

Where the husband and wife hold an estate by entirety the husband 
may execute a valid mortgage without the joinder of the wife only for 
his incidental common-law rights in the estate, and upon his prior death 
the mortgage is extinguished and the title goes to the surviving wife free 
from the mortgage lien, and where after his death the wif~? has executed 
a mortgage on the lands, her mortgagee may permanently restrain the 
foreclosure of the mortgage executed by the husband without her joinder. 

APPEAL by defendant from Clement, J., a t  cham be:.^ in  BURKE 
County, in a controversy without action on an  agreed stateinent of facts. 

On or about 28 December, 19.25, 31. F. Hall, the defendant, conveyed 
to S. H. Earnest and Roberta Earnest, h is  wife, an estate by entirety 
in a parcel of land situated in Lenoir Township, Caldwell County. T h e  
deed was duly recorded. On 2.2 January ,  1926, S. H. Ear l e s t  and wife 
executed to the Mutual  Buildiiig and Loan Association of :Lenoir a deed 
of trust on the land, and said deed of trust was duly paid and canceled 
of record. On the same day, S. H. Earnwt ,  without the joinder of his 
wife, executed to  the defendant &I. F. Ha l l  a note for $49:) and a mort- 
gage on the land to secure said note, which was for the balance of the 
purchase money due by S. H. Earnest and Roberta Earnest. S. H. 
Earnest died on or about 26 March, 1926, leaving his wife surviving 
h im;  and on or about 1 January,  1929, she, Roberta Earnest, executed 
a deed of trust in which she named the plaintiff, First  National Bank 
of Durham, as trustee and conveyed to i t  as trustee the lot above de- 
scribed. This deed of trust mas duly recorded. The defendsnt advertised 
the land to be sold under the power conferred by his mortgage on 4 
May, 1931, and after due advertisement according to law, the said lands 
were sold and one R. S. Hal l  became the last and highest bidder a t  the 
price of $850. Before ten days had expired for raising the bid, the 
Realty Sales Corporation placed a 5 per cent raise on said bid and the 
land was again advertised according to law to be sold on 11 June,  1931, 
and a few hours prior to  the sale the plaintiff had an  injunction served 
on the defendant forbidding him to sell the land on said date and 
ordering him to show cause, if any he  had, on 10 June,  before Judge 
Clement, a t  Morganton, why the  injunction should not be made perma- 
nent. S t  the hearing Judge Clement rendered judgment denying the 
defendant's motion to vacate the restraining order, and clontinued the 
injunction to the hewing. 

The  defendant excepted and appealed. 
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Wil l iams  & Pritchett for plaintiff. 
S n r l a n d  Le. Townsend for defendant. 

, I~ \ , \ r s ,  J. Tenancy by entireties, or by the eutirety, is the tenancy 
by which husband and wife a t  common law hold land conveyed or de- 
vised to them by a single instrument, which does not require them to 
hold it by another character of tenancy. Littleton, see. 291; Tiffany, 
Real Property, see. 194. The  husband and wife take the whole estate 
as on(, person. Each has the whole; neither has a separate estate or 
interest; but the survivor of the marriage whether husband or wife 
is cntitled to the  entire estate, and the right of the survivor cannot be 
defeated by the other's conveyance of the property to a stranger. T h e  
provisions of the Constitution relating to married women and the 
statutes enacted in pursuance thereof made no change in the estate. 
Jones c. Smith, 149 N. C., 318; McKinnon T. C m ~ l k ,  167 N. C., 111;  
Davis 1 % .  Bass, 185 N.  C., 201. 

A l t  rommon lam the husband was entitled to  the use and control of the 
(%state ant1 to all the rents and profits during the marriage and had 
:I right to execute a mortgage on the property to the extent of his 
c*ommon-lam interest. With us i t  is held that these common-law irici- 
dents still adhere to the estate. Long u. Barnes, 87 IT. C., 330; lPcst 
r.. R. R., 140 K. C., 620; Dorsey 2). KirXlnnd. 177 IT. C.,  520; Ilnuis u. 
I3ass, supra. 

I n  the case under consideration the husband, S. 11. Earnest, had a 
right to execute a mortgage "to the extent of its worth," including the 
rents, l~rofits, and usufruct of the property; but he had no right to 
encumber the land so as to defeat the interest of the survivor. Upon 
his death the lien of the mortgage was ipso facto canceled and the 
entire estate was vested in the survivor. Bynunz v .  Wicker ,  141 N .  C., 
9 3 ;  Dorsey v. Kirkland,  supra; Trus t  Co. I * .  Broughton, 193 N. C., 320. 

There v a s  110 error in continuing the restraining order to the final 
hearing. 

Judgment affirmed. 

STATE v. G. E. KIRBY AND TONY PACE. 

(Filed 16 December, 1931.) 

Criminal Law L f-Where judge Ims failed to  find facts upon which hc 
refused motion to retax the costs, tho case will be remanded. 

Upon refusing defendant's motion to retax the costs in a criminal action 
the judge should find the material facts upon which his ruling is based so 
that the Supreme Court may determine the correctness of his ruling, 
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and where this has not been done the case will be remanded; in this 
case it not appearing whether the State had tendered its witnesses for 
cross-examination or whether the trial judge made any order with respect 
to the fees of any witnesses, or whether certificates were given them by 
the solicitor, C. S., 1287, or whether the witnesses whose fees were taxed 
were duly under subpcenas, C. S., 1284, and upon remand the costs of the 
appeal will be taxed against the State. 

APPEAL by defendant, G. E. Kirby, from Schenck, J., at Spring Term, 
1931, of POLK. Remanded. 

The defendants in this action were tried and convicted upon an in- 
dictment charging them with an affray. I t  was adjudged that the defend- 
ant, G. E. Kirby, pay a fine of $25.00 and one-half the ~costs, and that 
the defendant, Tony Pace, pay the remaining one-half of the costs. The 
costs as taxed by the clerk amount to $220.20. The defendant, G. E. 
Kirby, moved that the costs be retaxed, ~ont~ending that the clerk had 
erroneously included fees for witnesses who were not entitled under the 
law to prove their attendance against the defendants. This motion was 
continued for hearing and was heard at  a subsequent term of the court. 

From an order denying his motion, the defendant, G. E. Kirby, ap- 
pealed to the Supreme Court. 

Atforney-General Brummitt and Assistant Attorney-Gsneral Seawell 
for the State. 

J .  R. Barbour for defendant. 

CONNOR, J. I t  does not appear from his order, or from the record 
in this appeal, that the judge who heard defendant's motion that the 
clerk be directed to retax the costs in this action, found the facts upon 
which he denied the motion. I n  the absence of such finding, we are 
unable to determine whether or not there was error in the order from 
which defendant has appealed to this Court. 

I t  appears from the case on appeal certified to this Court that the 
clerk included in the costs fees for 12 witnesses, and that mly 5 of these 
witnesses attended the trial under subpoenas duly issued by the clerk. 
C. S., 1284. Only 4 of these witnesses were called and examined at the 
trial by the solicitor for the State. I t  does not appear that the other 
witnesses were tendered by the solicitor to the defendrnts for cross- 
examination, or that the trial judge made any order with respect to the 
fees of any of the witnesses for the State, or that the solicitor gave to 
any of these witnesses certificates as required by C. S., 1287. 

On the present record it cannot be determined whether or not there 
was error in the order denying defendant's motion. 
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I t  is therefore ordered that  the action be renianded to the Superior 
Court of Polk County, with direction that the judge presiding in said 
court hear such evidence as  may be offered a t  a rehearing of defendant's 
motion, and find therefrom the facts which are pertinent to an order 
disposing of said motion. Upoii the facts so found by him, the said 
judge shall allow or deny defendant's motion in accordance with his 
opiriion as to the law applicable to such facts. The  costs of this appeal 
shall be paid by the  State. 

Remanded. 

hIRS. GEORGE F. POORE ET AI,. V. ROBERT R. POORE. 

(Filed 16 December, 1931.) 

.lctions A a-dctiol~ may not be maintained to determine abstract or moot 
question. 

The Declaratory Judgment Act, chapter 102, Public Laws of 1931, does 
not extend to a submission of a theoretical question or a mere abstraction, 
and this proceeding, instituted before the probate of the vill to determine 
nhether the mutual nil1 of a husband and wife is rcvolied by the subse- 
qurnt marriage of the husband after the \rife's death, is dismissed. 

A w a a ~  by defendant from l l a r w o o d ,  Spcczal J L L L ~ ~ C ,  at October Terril, 
1931, of BCKCOXBE. 

Controversy 1%-ithout action submitted under cliapter 102, Public 
Laws 1931, upon an agreed statement of facts, to hare  tho following 
p c w e  answerecl: I s  a joint and mutual \xi11 of husband and wife re- 
voked by tho subsequent marriage of the husband after the death of thc~ 
wife ? 

On 25 December, 1926, George 3'. Poore and wife, Annie E. Poore, 
executed a joint and mutual will, ill which Robert R. Poore, defondant 
herein, is named executor, as -ell as  beneficiary. 

On  12 April,  1929, the said l l~ in ie  E. Poore died. 
On 7 August, 1929, the said Georgo F. I'oore ~na r r i ed  his deceased 

wife's sister, Maggie I). Cole, who is also one of the beneficiaries under 
said will. 

On 7 April, 1931, the said George P. Poore died. 
The  plaintiffs, who are beneficiaries under the said joint and niutual 

will, contend that  its validity was not affected b ~ -  the subsequent mar- 
riage of the said George F. Poore, while the defendant, who is named 
executor therein, has been advised by counsel that  said will was reroketl 
by said subsequent marriage. C. S., 4134. 
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"It is agreed that if, upon the foregoing facts, the coui:t is of opinion 
that the defendant should probate the said will, the defendant will pro- 
bate it, qualify as executor and proceed with the administration of the 
estate, and that judgment shall be entered declaring that the will i s  not 
void under the foregoing facts; but if the court should be of opinion that 
the subsequent marriage of George F. Poore to Maggie D. Cole rendered 
the will void, then judgment shall be entered so declaring and the de- 
fendant will not be required to offer the same for probate.". 

From a judgment declaring that the joint and mutual will in  question 
was not rendered void by the subsequent marriage of the surviving hus- 
band, and directing that the defendant "have the said will admitted to 
probate and proceed with the administration of the estate," the defendant 
appeals, assigning errors. 

Mevimon ,  A d a m  & Adams for plaintiffs. 
George M .  Pritchard for defendant. 

STACY, C. J. The parties have misconceived the scope ~f the Declara- 
tory Judgment Act, chap. 102, Public Laws 1931. I t  does not extend 
to the submission of a theoretical problem or a "mere abstraction." 
Barton v.  Grist, 193 N.  C., 144, 136 S. E., 344. I f  it did, its validity 
might well be doubted. I n  re Cryan's Estate, 301 Pa., 386, 152 Atl., 
675. I t  is no part of the function of the courts, in the exercise of the 
judicial power vested in them by the Constitution, to  give advisory 
opinions, or to answer moot questions, or to maintain a legal bureau for 
those who may chance to be interested, for the time being, in  the pur- 
suit of some academic matter. Wood v.  Braswell, 192 N. C., 588, 135 
S. E., 529; Person v.  Doughton, 186 N .  C., 723, 120 S. E., 481; 
Muskrat v. U.  S., 219 U. S., 346, 55 L. Ed., 246. See ~ a l u a b l e  article 
by Dean M. T. Van Hecke in North Carolina Law Review, December, 
1931, entitled, "The North Carolina Declaratory Judgment Act." 

I t  is provided by C. S., 4163 that no paper-writing or ~ c r i p t ,  purport- 
ing to be a will, shall be valid as such, or effectual to priss any real or 
personal property, unless and until it is duly probated. Osborne v.  Leak, 
89 N.  C., 433. And when a paper-writing or script, purporting to be a 
will, is properly admitted to probate, i t  becomes a valid will, until 
vacated on appeal or declared void by a competent tribunal. C. S., 
4145; Holt v.  Ziglar, 163 N. C., 390, 79 S. E., 805. 

So, regardless of how we might answer the question propounded, it 
would in nowise determine the validity or invalidity of the paper-writing 
or script mentioned as the joint and mutual will of Georg. F. Poore and 
Annie E. Poore. In re Davis' Wi l l ,  120 N. C., 9, 26 S. I{., 636. I t  has 
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not yet been offered for probate. Furthermore, i t  was admitted on the 
argument, and also appears from all inspection of the record, that  only 
beneficiaries under the will a re  parties to this proceeding. The  presence 
of a proper contradicter may be doubted (Freeman on Judgments, see. 
1356), but we put aside m y  consideration of the Declaratory Judgment 
Act, further than to say that  the present proceeding is not within its 
terms. 

Proceeding dismissed. 

STATE V. ,4RTHUR BRIGKAN. 

(Filed 16 December, 1931.) 

1. Criminal Law G q-In prosecution of hnsband for abandonment of 
minor children wife is not competent to testify against him. 

The wife is not competent to testify against her husband in a criminal 
action, C. S., 1802, unless the action comes within the exceptions enumer- 
ated in the statute, and upon the trial of the husband for wilfully 
abandoning and failing to support his minor children, the admission of 
the wife's testimony against him is reversible error. C. S., 4447. 

3. Criminal Law E d-Solicitor's statement before trial that  State would 
not prosecute one count is equal to nolle prosequi thereon. 

U~wn the trial of the husband for the abandonment and nonsupport of 
his wifc and minor children, the nilnouncement by the solicitor, made 
before cnteriiig upon the trial, that he would not prosecute the defendant 
for the abandonment and nonsupport of the wife is tantamount to a nolle 
prosequi or acquittal on this charge. 

, I I>~ . \L  by dcfendnlit from iSfack, J., at Ju ly  Term, 1931, of BUX- 
CO,\IBE. 

Criminal prosecution tried upou an  indictment charging the defendant 
v i th  abmdonment aiitl lionsupport of his  wife and two nlilior children 
in riolation of the proriqions of C. S., 4447. 

When the case n a s  called for trial, the solicitor announced that  the 
Stutc ~roult l  not prosccutc the defendant for the nllegod wilful ahnndon- 
merit ant1 ~lol~supl)ort  of his wife, but nould proceed against him on the 
caharge of wilfully a b a n d o u i ~ ~ g  his two minor chilclre~l and failing to 
l)rovide for their support. S. v. Bell, 184 9. C., 701, 115 S. E., 190. 

Tlir n i f e  of the defrndant was called as a State's witness and testified 
as follows: "Q. What support, if any, has Arthur Brigman gircn to 
you and the children during the last two years? (Objection; o ~ ~ r r u l e d ;  
exception.) A. He has not giren us anything a t  all." 

Vcrdict : Guilty. 



794 IN THE SUPREME COURT. ~ 2 0 1  

Judgment : Two years on the roads. 
Defendant appeals, assigning errors. 

Attorney-General Bruntmitt and Assistant Attorney-Gsnerdl Seawell 
f o r  the State. 

0. K. Bennett for defendant. 

STACY, C. J. I s  a wife competent or compellable to give evidence 
against her husband who is on trial charged with the wilful abandon- 
ment and nonsupport of his minor children? C. s., 4447. We think not. 

I t  is provided by C. S., 1802 that, in all c18iminal aotions or proceed- 
ings, the husband or wife of the defendant shall be a colr.petent witness 
for the defendant, but the failure of such witness to be examined shall 
not be used to the prejudice of the defense, and further: "Nothing 
herein shall render any husband or wife competent or zompellable to 
give evidence against each other in  any criminal action or proceeding, 
except to prove the fact of marriage in case of bigamy, and except that 
in all criminal prosecutions of a husband for an assault and battery 
upon his wife, or for abandoning his wife, or for neglecting to provide 
for her support, i t  shall be lawful to examine the wife in behalf of the 
State against the husband." The statute declares the incompetency of the 
wife to give evidence against her husband in any criminal action o r  
proceeding, except in certain cases, but the exception does not include or 
extend to an action against the husband for the abandonment and non- 
support of his minor children. I t  was error, therefore, not to sustain the 
defendant's objection of his wife's testimony. S.  v. Harbzson, 94 N .  C., 
885. 

The announcement of the solicitor, made before ente:ing upon the 
trial, that the State would not prosecute the defendant for the alleged 
wilful abandonment and nonsupport of his wife, was itantamount to 
taking a nolle prosequi, or accepting an acquittal, on t h i ~  charge. 8. v. 
Spain, ante, 571; 8. v. Hunt, 128 N .  C., 584, 38 S. E., 473. 

New trial. 

BEULAH B. GOODMAN v. L. VICTOR GOODMAN. 

(Filed 16 December, 1931.) 

Appeal and Error -Court may disregard attempted appeal from dis- 
cretionary order setting aside verdict and proceed with second trial. 

Where the trial court sets aside a verdict in his discretion as being 
against the weight of the evidence and the defendant exc:epts and notes 
an appeal, and later during the same term the case is again called fo r  
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trial, Held: the defendant's prayer that further proceedings be stayed 
until the appeal previously taken could be determined is properly re- 
fused, the trial court having the right to set aside a verdict in his discre- 
tion a t  any time during the term while the matter is in, peri, and is 
justified in disregarding the attempted appeal from his order setting the 
verdict aside. 

&TEAL by defendant from #tack, J., a t  J u l y  Term, 1931, of Bun-- 
COMBE. 

Application for alimony without divorce. 
From an adverse wrdic t  and order awarding an  allowance for sub- 

sistcnce and counsel fees, the defendant appeals, assigning errors. 

Zeb. F .  Cur t i s  and E l l i s  C .  Jones  for plaintiff .  
Wells, Blacksfot  1~ CC T a y l o r  for defendant .  

STACY, C. J. This is the second appeal in this case which was tried 
twice a t  the same term of Buncombe Superior Court. 

The verdict rendercd in the first t r ial  was set aside by the judge, 
in the exercise of his discretion, berause he regarded i t  as contrary to 
thc veight of the cridence. To this ruling, thr  defendant objected, 
excepted, and noted an  appeal. 

When the case was callcd for tr ial  again, later in the term, the de- 
fcndant prayed that  further proceedings be stayed until the appeal, pre- 
viously t:llrel~, coultl bt dctermirled, and objected to entering up011 
another trial of the c a u : ~ .  Fo r  this position, he relies upon Bohannon  
7%. T m s f  Co.,  198 X. C., i02, 153 S .  E., 263, Likas  v. Lackey ,  186 N .  C., 
398, 119 S .  E., 763, P r u o f t  c. P o ~ c r  Co. ,  167 N. C., 598, 83 S. E., 830; 
C. S., 655. 

So  long as the matter was in f i c r i ,  the keeping of the verdict resided 
in the breast of the judge, and h e  x a s  a t  liberty, a t  any time during 
the term, in the cxcrcis. of a sound discretion, to set i t  aside and to 
an arc1 a new trial, from which ruling no appeal lies. Goodman 2,. Good- 
maI1, post, 808. Thereftre, the court was justified in disregarding the 
attem1)tetl appeal from he order ~ a c a t i n g  the verdict returned in the 
f i r ~ t  trial. 1;iXns 2.. LacX.vj, supra. Thc remaining exceptions are with- 
out substantial merit. 

xo error. 
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CITIZENS BANK OF YANCEY V. JOSEPH ROBINSON .AND HI8 WnE, 
ALICE ROBINSON ET A& 

(Filed 16 December, 1931.) 

Homestead A d-Where debtor dcgignatm land to be laid off for home 
stead he may not thereafter contend that other lmds should have 
been included. 

Where a judgment debtor is present when his homestea4 in his lands 
is laid off to him by the appraisers and designates the land he desires 
for the purpose, he may not successfully contend thereafter that other 
lands should have been included, it not being contended that the value 
of the homestead as allotted was less than one thousand dollars. 

APPEAL by defendant, Joseph Robinson, from Harwood, S p c k l  
Judge, at August Term, 1931, of YANOEY. Affirmed. 

This action was heard upon exceptions filed by the defendant, Joseph 
Robinson, a judgment debtor, to the report of the appraisers summoned 
by the sheriff of Yancey County to lay off and allot to the said defendant 
his homestead as provided by section 2 of Article X of the Constitution 
of North Carolina, before the sale under execution by the said sheriff 
of the lands of said defendant. 

From judgment overruling the exceptions and affirmirg the report of 
the appraisers, the defendant appealed to the Supreme Court. 

Watson & Fouts for plaintiff. 
J .  Scroup Styles for dofendant. 

CONNOR, J. All the evidence at  the trial showed that defendant was 
present when the appraisers laid off and allotted to him his homestead. 
The defendant selected as his homestead land on which his dwelling- 
house and the buildings used in connection therewith were located. This 
land was laid off and allotted to him by the appraisei-s. After their 
report was filed, the defendant filed exceptions thereto, vontending that 
land other than that included in the homestead should have been allotted 
to him. H e  does not contend that the land allotted to him as his home- 
stead is worth less than $1,000. 

The Constitution provides that a judgment debtor shall have the right 
to select the land to be allotted to him as his homestead. This selection 
must be made before the allotment is made by the appraisers, and when 
so selected is conclusive. I t  is only when the judgment debtor has not 
selected the land to be allotted to him as his homestead rmd has had no 
opportunity to do so, that he can be heard to object to the allotment 
made by the appraisers, on the ground that other land should have been 
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inclutlecl in his homestead. X c K c i f h e n  v.  Blue,  142 N. C., 360, 55 
S. E., 85;  X c G o w a n  v. IIItGolca?~, 162  K. C., 16-1, 29 S. E., 572. The 
decisioii i n  Flora v. Robbins, 93 K. C., 38, is not applicable to the instant 
case. There is no error in tlie judgment. I t  is 

-\firmed. 

L. L. REAMS v. W. C. HIGHT ET AL. 

(Filed 16 December, 1931.) 

Appeal and Error J d-I\'here record does not set out  evidence upon 
which court directed a verdict his ruling will not be held for error. 

Where an action has been referred to a referee and the parties agree 
that the trial judge may give a directed verdict on the evidence taken 
before the referee, the instructions accordingly given will not be held 
for error nhen the evidence upon which this ruling is based does not  
appear of record, the presumption being as to the correctness of the 
instructions. 

A P P ~ B L  by defendant, W. C. Hight, from Cranmer,  J., at  March 
Term, 1931, of Vascs.  

Civil action for an accounting and to rcstrain the dcfelidants from 
foreclosing deed of trust. 

A reference n a s  ordered a i d  tlie matter heard by Hon. A. MT. Gra- 
ham, J r . ,  who found the facts and reported the same, together with his 
conclusions of law, to the court. 

Upon exceptions duly filed and issues tendered, the matter came on 
for liearing a t  the March Term, 1931, Vance Superior Court, nhen  i t  
was agreed by couusel "that the court niight hear the argument in the 
case, and then directed the jury as a matter of lam," which was done. 

The  court's directions or instructions to  the jury are based upon tho 
evidence, none of which is incorporated iu the record on appeal. 

From a verdict and judgment in favor of the plaintiff, the defendant, 
W. C. Hight, appeals, assigning errors. 

P a r L w  CE Allsbrook f o r  plaintzff. 
P e r r y  d K i f i ~ c l l  and  R. 8. X c C o i n  f u ~  defendant. 

PER CURIARI. I n  the absence of the evidence taken before the referee, 
and upon which the judge of the Superior Court based his rulings, me 
cannot say that  there was error in the trial. I t  is not contended that the 
evidence is insufficient to support the findings and the rerdict. The 
presumption is otherwise. 

Affirmed. 
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JOHN A. WEAVER ET AL. V. J. W. HAMPTON Er AL. 

(Filed 16 December, 1931.) 

1. Counties F *Where commissioners corruptly refuse io bring action 
against  shaifP t h e  qualified taxpayers may maintain the action. 

Under the provisions of C. S., 3206, citizens and taxpayers of a county 
may maintain a n  action against the commissioners of the county and i ts  
defaulting sheriff to enforce collection of the amount of the default upon 
allegations that  the county commissioners have corruptly refused to 
perform their duties in this respect. 

2. Judgments  K c-Consent judgment may  b e  set aside f o r  fraud. 
A consent judgment is one entered by the agreement of the parties to 

the action with the consent and approval of a court of competent juris- 
diction but it  may be vacated in a n  independent action upon allegations 
and proof of fraud. 

3. Judgments  L d-Where consent judgment between commissioners a n d  
sheriff is obtained by f raud  it will not b a r  subsequent action by tax- 
payers. 

Where, in  a n  action by citizens and taxpayers of a county against 
the board of commissioners and the sheriff of the county, the complaint 
alleges that  a preceding board had ascertained that  the sheriff was i n  
default in  a large sum and had accepted his note in  a certain amount 
secured by a mortgage on his lands to  cover the default and tha t  upon 
proceedings to foreclose the mortgage according to i ts  terms the sheriff o b  
tained a restraining order upon allegations that a smaller amount was 
due, and the matter was referred to a referee to ascertain the correct 
amount, and that  the defendant commissioners since elected and qualified, 
without the concurrence of their own attorneys, but upon the advice of 
the sheriff's attorneys, had caused a consent judgment to be entered in 
the injunctive proceedings relieving the sheriff of all liability except cost, 
with further allegations of fraud, etc., Held: a demurrer upon the ground 
that  the consent judgment operated a s  a n  estoppel is bad. The question 
of whether the clerk had authority to enter the consent judgment is not 
decided. 

4. F r a u d  C &All facts  and  elements constituting f raud  m u s t  be properly 
pleaded. 

A demurrer to  a pleading admits all allegations of fact properly set 
out therein, but if fraud is relied on all material factrc and elements 
constituting the fraud must affirmatively appear from the pleadings. 

CIVIL ACTION, before Warlick, J. F r o m  ASHE. 
T h e  plaintiffs a r e  cer tain taxpayers  of Ashe County, and  t h e  defend- 

a n t s  a r e  t h e  fo rmer  sheriff of t h e  county and  t h e  board of commissioners 
of said county. 

Plaint i f fs  alleged t h a t  t h e  defendant, J. W. Hampton ,  wrts duly  elected 
sheriff of Ashe County  and  served f r o m  1920 to 1928 inclusive, a n d  
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as buch sheriff xias cl~argcd n i t h  the duty of collecting the taxes for the 
years 1921, 1922, 1923, 1924, 192.5, and 1926, and that  from 4 December, 
1926, until December, 1928, saitl IIanlpton xTas the duly constituted 
and acting treasurer of the couiity. I t  was further alleged that tlie 
county authorities procured an  audit of tlie accounts of defentlant 
Hamptoil from 17 Septembcr, 1911, to 30 April, 1923, and that such 
audit was examined by said defentlaut ant1 approved, a d  that  said 
audit shoned that  said defendant n a s  ill arrears and in default ill his 
accounts ill the sum of $9,148.05, and tlint it  nns  further d1own by 
said audit that  said defendant as sheriff waq intlebted to the courity on 
account of uncollected tas-r ill the sum of $78,950.44. Tlint thercnfter 
an audit xias duly made co\ering a period from 1 Nay,  1913, to 30 
Kovember, 191i, and that  said audit mu duly filed with the board of 
county conlrnissioncrs on 9 January ,  1928, ~ r h i c h  said audit was duly 
and officially approved by said board, and that  the defendant Hanipton 
was serretl 11 it11 copy of said audit and resolutiou approling wine, 
accon~l~anietl nit11 a demand upon him to nialw settlement. I t  n a s  
further alleged tliat szid audit shoned tliat on 30 hTovernber, 1927, tlie 
said defciidalit Hampton was in arrears 011 his accounts of receipts and 
tlisburbemmts as slwriff, tax collector and treasurer in t l i ~  aggregate 
amouut of $40,474.24, and was further ill default and arrearb o : ~  nc- 
vaunt of uiicollectecl taxes for the >ears of 1921 to 1926 in :lie .urn 
of $23,171.S4, and that  after malii~ig certaiu corrections, tllp said de- 
fendant Harliptol~ n a s  i ~ ~ d e b t e d  to the county in the sum of $70,372.86. 
I t  mas furtht alleged that  prior to 18 Septeml)er, 1926, uniuccessful 
attempts werc ruade between the theii board of couiruissioiicr~ of the 
county and the dcfendaut IIampton to effect a settleme~tt, ant1 that  
while negotiations ne re  perirling the saitl Hampton and his n i f e  executed 
; ~ u d  deli~eretl  a deecl of truqt to W. R. Austin and I r a  T. Johlistori, 
trustees, to secure certain uotcs or bonds aggregating the sum of $50,000, 
said notes or bonds beirig payable to the board of county con~~nissioliers 
of Aslie County, and as security for tlie pasment thereof the said 
defendant and his wife conreyed to said trustees by said deecl of trust 
eleven tracts of land owned by the defendant Hampton. The said deed 
of trust contained the usual poner of sale, and i t  n a s  alleged that  
upon the expiration of the time for settlement the board of courity 
commissioners directed the trustees in saitl deed of trust to foreclose the 
same, and that  thereupon the defendant IIampton instituted an action 
entitled J. W. Hampton v. Board of County Commissioners of Ashe 
County e t  al., seeking to restrain the said trustees from selling said land, 
alleging that  a controversy existed betiveen him and the county as to 
the correctness of the amount due. The  board of county conlmissioners 



800 I N  T H E  SUPREME COURT. [201 

filed a reply setting up the indebtedness due by said Hampton to the 
county, and thereupon the cause was duly referred to Honorable J. H. 
Burke as referee to take and state the account between said Hampton 
and the board of county commissioners; that said referee subsequently 
entered upon the hearing of the cause and after hearing evidence for a 
number of days the county rested its case and the attorneys for said 
Hampton requested a continuance in order that they might have an 
opportunity to examine various exhibits introduced in evidence in order 
to intelligently cross-examine the witnesses. I t  was further alleged that 
on 1 December, 1930, and while said action was pending before the 
referee the defendants, Eilby, Eller and Hartsog, were duly inducted 
into the office of county commissioner of Ashe County. It was further 
alleged that said commissioners on 3 December, 1930, gava their assent 
to a consent judgment signed by the clerk of the Superior Court of Ashe 
County, which said consent judgment provided as follows: "It is, there- 
fore, by consent, considered and adjudged, that J. W. Hanlpton recover 
nothing of the county on account of his complaint, and that the defend- 
ant, the county of Ashe, recover nothing of the plaintiff, J. W. Hampton, 
on account qf its counterclaim alleged in its answer. That J. W. 
Hampton pay his own witnesses, his own auditors, one-half of the 
referee's allowance and one-half of the court cost; and t h ~ t  the county 
of Ashe pay its own witnesses, its auditors, one-half of the referee's 
allowance and one-half of the court cost to be taxed by the clerk." I t  
was further ordered that the deed of trust given by Hampton and wife 
to secure certain bonds payable to the county should be canceled on the 
record. 

Plaintiffs alleged that this consent judgment was approved by the 
board of county commissioners "without conferring with any of the 
attorneys theretofore representing the county and without any advice 
from said attorneys and without making any effort to acquaint them- 
selves with the facts involved, but that said county comnissioners in 
flagrant disregard of and in utter violation of their official duties," and 
in gross abuse of their official positions and authority, fraudulently, 
unlawfully and wrongfully entered into a purported consent judgment 
between themselves as commissioners aforesaid, and the said defendant 
Hampton, whereby it was provided that the county t ak~?  nothing on 
account of its claim, and pay one-half of the costs and that said defend- 
ant be released from all claims of said county." I t  was further alleged 
that said county commissioners, in approving said consent judgment, 
acted upon the advice of counsel of defendant Hampton. I;  was further 
alleged that said commissioners approved said consent jullgment "cor- 
ruptly and fraudulently with the purpose of wrongfully relieving the 
former sheriff and treasurer of the amount justly due by him." 
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Tlle plaintiffs further alleged that more than sixty days prior to the 
illstitlition of this action they filed nit11 the board of commissioners, the 
defendants herein, a statement demanding that  said commissiollers bring 
suit or take such action to obtain the relief prayed for, but that  said 
commissioners failed and refused, and now fail  and refuse to institute 
a suit or to take any steps whatever to recover the money dne said 
county. 

The  defcntlants demurrcd to the complaint upon the ground that 
the consent judgment alleged in the complaint constituted a bar to the 
action, and that it further appeared from the face of the complaint that  
said consmt judgment colistituted a full settlement between the parties. 
-1ttachcd to the demurrer Tvas the resolution passed by the board of 
county conimissioncrs on the first Monday in December, 1930, setting 
out in substance "that serious controversy existed between Hampton 
and the county; that the litigation was expensire, and the cost thereof 
steadily mounting, and that  more than one hundred of the leading citi- 
zens of the county had filed petition with the board requesting said 
board to compromise, settle ancl adjust this unfortunate, rxpensire and 
uncertain litigation." And further that  said board "upon its own initi- 
ative and without the advice of counsel representing the county in  this 
litigation, approached the said J. W. Hampton in person and not 
through his counscl with the view of settling this cause because of re- 
spect this board had for the petition of the taxpayers and leading citizens 
of this county," etc. Whereupon, i t  was resolrrd "that the proposition 
of settlement agreed upon by parties to this suit be accepted by the 
cou~l ty  of -Ishe, and that  a judgment be signed embodying this agree- 
mcnt, ancl that  this resolution and the judgment be published in the 
Aslre ( ' o n n f y  Jour lml ,  a newspaper published in the county of ,Ishe," 
etc. 

Tlie tr ial  judge orerruled the dcmurrer filed by the defentlants, and 
they appealed to the Supreme Court. 

IT'. R. Bauguess ,  G. S. G. Bauguess ,  R. 11. XcNeill, W .  R. Lovill ,  
and  J n o .  E. B r o w n  for. plaintif fs.  

12. A.  Doughfoiz ,  I m  7'. Johnson ,  J .  R. Co7iizci77, a i d  T .  C. Rowie  
for defendant .  

BROG~EX,  J. This action is brought under authority prescribed in 
C. S., 3206. The statute was discussed in TT7addill 7.. Illasfen, 172 X. C., 
582, 90 S. E., 694, in which case i t  was writ ten:  "Suits in protection 
of the rights and interests of the  count,^, on the part  of citizens and 
taxpayers, hare  been frequently entertained by the courts in this State, 
and, while they have usually been of an inhibitive character, as in re- 
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straint of incurring an unlawful indebtedness of levying unlawful taxes, 
etc., the same principles, in proper cases, will uphold recoveries for 
money wrongfully disposed of or withheld from the counties, on aver- 
ment that the proper officials have corruptly or negligently refused to 
perform their duties in the matter." See Tyrrel l  County  v. Holloway,  
182 N .  C., 64, 108 S. E., 337. The defendants, howevcmr, assert that 
even if it be conceded that the plaintiffs as taxpayers are authorized 
to institute the action that it appears upon the face of the complaint 
that all questions in controversy were settled by the conrient judgment 
referred to in the complaint, and that such consent judgment consti- 
tutes an estoppel and perpetual bar to the maintenance of the suit. 

I t  is settled beyond controversy in this State that a consent judgment 
is the contract of the parties spread upon the records with the approval 
and sanction of a court of competent jurisdiction, and that such contract 
cannot be modified or vacated without the consent of all parties thereto 
except for fraud or mistake, and that in order to vacate such judgment, 
an independent action must be instituted. Morris v. I'atterson, 180 
N .  C., 484, 105 S. E., 25; B o a d  of Educat ion  v. Commissioners, 192 
N.  C., 274, 134 S. E., 852. 

Omitting any discussion of the power of the clerk to enter a consent 
judgment in a cause duly pending before a referee, the i7iquiry is nar- 
rowed to the bare question as to whether fraud was sufficiently alleged. 
I t  is now a truism that a demurrer admits all facts prclperly alleged. 
Moreover, the law requires that if fraud be relied upon, all essential 
facts and elements constituting the fraud must affirmatively appear from 
the pleadings. Hoggard v. Brown,  192 N.  C., 494, 13ii S. E., 331; 
H a w k i n s  v. Carter, 196 N.  C., 538, 146 S. E., 231. 

The complaint paints substantially the following picture : The sheriff 
of the county is in arrears and defaults in a large sum of money, aggre- 
gating approximately $70,000. Demand is made upon him by the proper 
authorities for a settlement. I n  recognition of the demand, he executes 
notes for $50,000 payable to the county, and secures the same by a deed 
of trust upon eleren parcels of land owned by him. Nothing more is 
done or said until the notes fall due, when for the first time the official 
alleged to be in default, institutes an action to restrain the sale of the 
property, asserting that the claims of the county are incorrect. I n  this 
action a referee is duly appointed to hear the matter, to find the facts 
and state the account. The referee enters upon the discharge of his 
duties and the county offers its evidence and rests its case. Thereupon 
the defendant requests a continuance. I n  the meantime a new board of 
commissioners come into power and after remaining in  o%ce two days, 
and without consulting counsel or seeking to acquire any facts or to 
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otherwise in form thenlselves of tlle s ta tus  of the  matter ,  they approach 
the  defaul t ing official with a proposition to  cancel t h e  deed of trust,  t o  
surrender  tlle claim, a n d  to p a y  one-half t h e  cost a n d  expense. 

S u c h  a. p icture m a y  be lu r id  and  m a y  be stamped to pieces by  evi- 
dence offered a t  the  t r ia l ,  bu t  upon  demurrer  th i s  Cour t  must  assume 
t h a t  t h e  picture is  correcatly painted. Consequently t h e  Cour t  is  of the  
opinion tha t  thc  t r i a l  judge correctly orerruled t h e  demurrer .  

Affirmed. 

T. 0. TEAGUE, TRADING AS &IAILIOX VEKEER AND PANEL COMPANY, 
IN BEHALF O F  HIMSELF A S D  ALL OTIIER CREDITORS AND STOCKHOLDERS OF 

THE TEAGUE FURNITURE COMPANY, v. TEAGUE FURNITURE 
COMPANY (A CORPORATION). 

(Filed 16 December, 1931.) 

1. Corporations C: d-Property of corporation is held as t r u s t  fund first 
fo r  benefit of creditors and  sccond f o r  benefit of stockholders. 

The directors and officers of a corporation hold its assets in trust first 
for its creditors and second for its stockholders, and its president and 
secretary, knowing the corporation to be insolvent may not divert the 
moneys of the corporation in the bank to the payment of a debt due him 
individually by the corporation a s  against the rights of creditors of the 
corporation later represented by a receiver appointed by the court. 

2. Corporations H e-Creditors of president who a r e  assignees of his  
rights against  corporn.tio11 have n o  priority over creditors of corpora- 
tion. 

Where the president and secretary of an insolvent corporation to whom 
the corporation was largely indebted, has diverted the moneys of the 
corporation to pay his individual indebtedness just before the appointment 
uf a receiver for the corporation by the court, and thereafter the presi- 
dent executes a deed in trust for the benefit of his individual creditors and 
includes in the trust estate a s  a credit the amount due him by the cor- 
poration, Held:  the receivcr acquires title to all property and rights of 
the corporation of whatever kind, and the equitable rights of the creditors 
of the corporation are superior to the rights of the personal creditors 
of the president, and the doctrine of equality of equities does not apply, 
and the receiver of the corporation should withhold from the trustee in  
the deed in trust upon the assigned claim against the corporation by 
its president the amount wrongfully diverted by the president immediately 
before the receivership. C .  S., 1210. 

3. Assignments C a - Trustee i n  assignment f o r  benefit of creditors 
acquires no better t i t le  t h a n  t h a t  of assignor. 

Where the president and secretary of a corporation gives his deed in 
trust for the benefit of his personal creditors, and includes in the trust 
estate his claim against the corporation for money due, the trustee in  the 
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deed in trust can acquire no better title than the assignor had, and the 
trustee takes the claim against the corporation subject to equities existing 
in favor of the corporation against the assignor. 

APPEAL by J. E .  Neal, trustee, from Schenck, J., at .February Term, 
1931, of MCDOWELL. 

The plaintiff alleges : 
1. That the defendant authorized and issued two clasrges of stock, (a )  

common stock in the par value of $77,000, and (b) 8 per cent cumulative 
preferred stock in the par value of $77,000. 

2. That in the issuance and sale of the said preferred stock, the plain- 
tiff, T. 0. Teague, became the personal guarantor of both principal 
and dividends thereon, and by reason thereof, the defenlant is indebted 
to the plaintiff in the sum of $77,000 plus a further sum of $3,000, 
dividends advanced, which the defendant was unable to pay. 

3. That the defendant is indebted to the plaintiff in the further sum 
of $21,708.17 for moneys advanced to the defendant to enable it to carry 
on its business. 

4. That the defendant is indebted to the plaintiff, T. 0. Teague, 
trading as Marion Veneer and Panel Company, in  the sum of $11,950.38 
for veneer material and built up stock. 

5. That by reason of the matters and things alleged in the last three 
preceding paragraphs, the defendant is indebted to the plaintiff in the 
sum of $113,658.55, over and above all offsets, credits anll counterclaims. 

6. That the indebtedness due by the defendant to the plaintiff, T. 0. 
Teague, and T. 0. Teague, trading as the Marion Veneer and Panel 
Company, is past due and unpaid and in addition thereto the defendant 
is indebted to various other creditors in the amount of approximately 
$110,000, that is, a total of more than $200,000. 

7. That, during the year 1921, the furniture plant of the defendant 
in the town of Marion, N. C., was operated at  an operating loss of 
approximately $52,866.71, and by reason thereof, the defendant is in- 
solvent and unable to pay its creditors, all of whom are making demands 
upon i t  and are threatening to bring suits in  various places in North 
Carolina. 

8. That the defendant is in imminent danger of hav.ng its property 
dissipated; that its business operations have practically been suspended, 
owing to its financial condition and inability to procure funds with 
which to operate, and its assets are gradually depreciating and are being 
gradually consumed, and if i t  is permitted to continue operation, great 
and serious loss will result to the creditors and stockholders. 

On 20 January, 1930, Judge Harding appointed R. 13. Crisp tempo- 
rary receiver of the Teague Furniture Company and on 31 January 
Judge Schenck made the appointment permanent. 
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The receiver made a report setting forth a transaction between T .  0. 
Teague, the president of the Teague Furniture Company and J. W. 
Crawford, the secretary of the company, which is  more specifically 
stated ill the order of the court ;  and the receiver was authorized to 
institute an  action against the above named parties for the recovery 
of the sum of $2,500 referred to in the report and in the order. Therc- 
upon he  brought suit against J. W. Crawford, the plaintiff htling a 
party. 

The  cause came on for hearing a t  the February Term of the Supr3rior 
, Court and Judge Schenck from the eritlence offered found certain facts 

among which are the following : 
1. On 18 January ,  1930, T .  0. Teague was the president and treasurer 

of the Teague Furni ture  Company, a corporation doing business in the 
town of Narion, and J .  W. Crawford n a s  secretary and bookkeeper of 
the said corporation on the said date. 

2. On 18 January ,  1930, the Tcague Furni ture  Conlpany owed large 
sums of money and was insolvent, which fact was known to the said 
T. 0. Teague, and 011 applicatioii of T. 0. Teague, indiridually and 
trading as the Marion Veneer and Panel Company, on 20 January,  1930, 
R. S. Crisp mas appointed temporary receiver, and on notice to show 
cause being heard on 31 January ,  1930, the said R. S. Crisp was ~iarnetl 
permanent receiver of said Teague Furniture Company, and esecutctl 
and delirered the bond required and took possession of all of thc assets 
of the said Teague Furniture Company. 

3. Pr ior  to 18 January,  1930, the Teague Furni ture  Company becanic 
indebted to and was on that  date indebted to T.  0. Teague, its president 
and treasurer, in a large sum of money, and prior to  said date ant1 on 
said date the said T.  0. Teague was indebted to the said J .  W. Crawford, 
secretary and bookkeeper, as aforesaid. 

4. On 18 January,  1930, the sum of $2J500 mas withdrawn from tlie 
treasury of the Teague Furni ture  Company on two checks aggregatiug 
that sum, each payable to the order of T. 0. Teague, as an attempted 
credit on the amount due by the Teague Furni ture  Company to the 
said T .  0. Teague, and a t  the same time the said Teague endorsed 
the said checks and delivered the same to  the said J. W. Crawford in 
settlement of the indebtedness then existing and due by T. 0. Teague 
to the said Crawford. 

5. On 8 February, 1930, T .  0. Teague, being indebted to various 
parties, with the joinder of his wife, executed and delivered to J. E. 
Xeal, trustee, a deed of trust, which is recorded, conveying the property 
therein described, including the  claim of the said T .  0. Teague, indi- 
vidually and trading as Marion Veneer and Panel  Company, against the 
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Teague Furniture Company, for the benefit of his creditors, reference 
being here made to the said trust deed for its terms, which are a part 
of these findings. 

6. Pursuant to the authority given in a deed of trust described in  the 
last preceding paragraph, J. E. Neal, trustee, filed with R. S. Crisp, 
receiver of the Teague Furniture Company, claim for the amount of 
indebtedness due by the said Furniture Company to T. 0. Teague, less 
the amount of $2,500 withdrawn from the treasury of the Teague Furni- 
ture Company on 18 January, 1930, as above stated. 

Upon the foregoing facts the court was of opinion that T.  0. Teague, 
as president of the defendant company, was charged with the duty 
of preserving and properly distributing its assets, and that his with- 
drawal of $2,500 was a breach of his duty; that he should return this 
sum with interest; that when Teague executed his deed for the benefit 
of his creditors to J. E. Neal, the property of the defendant company 
was in custodia legis and that with reference to the debt due him by the 
defendant company he could convey no greater rights then he had; that 
the receiver has a right to withhold a sufficient amount of the claim 
filed with him by the trustee to refund the $2,500 with interest; and 
that the trustee is entitled to file a corrected claim with the receiver 
so as to eliminate the credit of $2,500 as of 18 Janu,iry, 1930, and 
increase the amount of the claim to that extent, so that he may partici- 
pate in the distribution of the assets of the defendant company in pro- 
portion to the correct amount due him. 

I t  was thereupon adjudged that the trustee be authorized to  file a 
corrected claim with the receiver, and that out of the first dividend or 
dividends a sum sufficient to refund the sum of $2,500 to the treasury 
of the defendant company, with interest from 18 January, 1930, be 
withheld by the receiver and distributed as assets of the corporation 
under the order of the court. 

The trustee excepted and appealed. 

W. R. Chambers for trwtee. 
Winborne & Proctor for receiver. 

ADAMS, J. The appellant's only assignment of error relates to that 
part of the judgment which directs the receiver to withhold payment 
of $2,500 on the claim filed with him by J. E. Neal, t r~s tee ,  to whom 
T. 0. Teague had conveyed certain property for the benefit of his 
creditors. 

T. 0. Teague and J. W. Crawford were not only directors in the 
defendant company hut they occupied responsible official positions- 
the former those of president and treasurer and the latter those of 
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secretary and bookkeeper. On 18  January ,  1930, when the defendant 
was insol! eut and indebted to its president i n  excess of $100,000, Craw- 
ford drew two checks on its treasury aggregating $2,500 payable to the 
order of T .  0 .  Teague, the president, who in turn  endorsed them to 
Crawford in payment of stock issued to Crawford by the defendaut 
and purchased by Teague. Two days afterwards Crisp mas appointed 
receiver of the defendaut a t  the instance of Teague, and on S Fcbruary 
Tcaguc coilveyecl his property to  a trustee for the benefit of his creditors. 

111 our jurisprudence the principle is firmly entrenched that  the 
capital stock and property of a corporation constitute a trust fund 
which, in case of insolvency, should be administered first for the satis- 
faction of i ts  creditors and then for the stockholders, the object being 
to give its creditors a right to priority of payment in preference to the 
claims of those who hold stock in the corporation. I t  is likewise an  ac- 
cepted principle that the directors of a corporate body and others who 
have the direct control of its affairs and the management of its businms 
occupy in reference to the corporation a fiduciary capacity which im- 
poses the peril of personal liability if they use their knowledge of its 
financial condition for their own benefit. Hill v. Lumber Co., 113 
N .  C., 178. I f  this principle did not obtain it would be possible for tlic 
directors and shareholders of a corporation to dispose of practically 
all the assets of the corporation to their own advantage without incur- 
r ing liability for their act. X c I v e r  v. Hardzcare CO., 144 N .  C., 178; 
Rasseft c. Cooperage Co., 188 N .  C., 511. 

The appellant concedes the principle but denies i ts  application, con- 
tending that  an  issue is drawn between the creditors of the corporati011 
and the creditors of Teague; that  the legal title to Teague's claim against 
the defendant passed to the trustee upon the execution of the deed of 
trust and the equitable or beneficial title to Teague's creditors; that 
the equities of the creditors are  equal; and that the judgment should 
be reversed. 

,111 the real and personal property of the defendant company and all 
its franchises, privileges and effects, upon the appointment of the re- 
ceiver forthwith vested in  him and the title of the corporation was 
thereby divested. C. S., 1210; Hardware Co. v. Garage Co., 184 N .  C., 
125. The entire assets were then in custodia legis. Bank v .  Bank ,  127 
N. C., 432. 

This was the situation when Teague's assignment was executed. 
Teague could convey no greater right than he  had and h is  trustee, who 
succeeded to his rights, took the property subject to all equities en- 
forceable against Teague, the assignor. Southerland v. F r ~ m o n t ,  107 
N .  C., 565; Wallace v. Cohen, 111 N .  C., 103; Sykes v .  Everett,  167 
N. C., 600, 607. 
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The trustee holds the legal title to Teague'b property; he took i t  after 
the receiver had been appointed and with at  least constructive notice. 
The receiver is seeking to enforce an equity against Teague; and upon 
the findings of fact set out in the judgment he has established an equity 
superior to that of the trustee. The equities, therefore, are not equal, 
as insisted by the appellant, and in our opinion the judgment should be 
affirmed. 

Affirmed. 

BEULAH B. GOODMAN v. L. VICTOR GOODMAN. 

(Filed 16 December, 1931.) 

Appeal and Error J LAction of trial court in setting aside verdict in 
his discretion is not reviewable on appeal. 

Where, in a wife's action for reasonable subsistence a ~ d  counsel fees 
without divorce under the provisions of C. S., 1667, the trial court sets 
aside the verdict in the husband's favor in his discretion asi being contrary 
to the weight of the evidence his action is not reviewable on appeal in 
the absence of abuse of discretion, and in this case the appeal is dis- 
missed, there being no evidence of such abuse, C. S., 591. The distinction 
between actions under this section and actions under C. S., 1666, where 
the trial court must find the facts, is pointed out. 

APPEAL by defendant from Staclc, J., at July Term, 1931, of Bum- 
COMBE. 

Application for alimony without divorce. 
Upon issues joined, the jury returned the following verdict: 
"Did the defendant abandon the plaintiff as alleged? Answer: No." 
Upon the coming in  of the verdict the court, in its discretion, ordered 

that the.verdict be set aside and the cause retained on the docket. 
Exception. 

The defendant tendered judgment on the verdict, which the court 
refused to sign, as'he had already set the verdict aside in ,;he exercise of 
his discretion. Exception. 

Defendant appeals, assigning errors. 

Ellis C. Jones and Zeb F. Curtis for pihintiff. 
Wells, Blackstock & Taylor for defendant. 

STACY, C. J. T h i ~  is an action instituted in  the Superior Court of 
Buncombe County, the county in which the cause of action arose, to, 
have a reasonable subsistence and counsel fees allotted and paid or 
secured to the plaintiff out of the estate or earnings of her husband 
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under authority of C. S., 1667, as amended by chapter 123, Public Laws 
1921, and chapter 52, Public Laws 1923. 

I t  is  provided by the statute, as amended, that  if any husband (1) 
shall separate himself from his wife and fai l  to provide her and the 
children of the marriage with necessary subsistence according to his 
means and condition in life, or (2)  shall be a drunkard or spendthrift, 
or (3)  shall be guilty of any conduct or acts which mould be or consti- 
tute cause for divorce, either a vinculo or a mensa e t  fhoro, his wife 
may institute an  action in the Superior Court of the county in which 
the cause of action arose to have a reasonable subsistence and counsel 
fees allotted and paid or secured to her from the estate or earnings 
of her husband: Provided, i t  shall be competent for the husband to 
plead the adultery of the wife in bar of her right to such alimony; and 
if the wife shall deny such plea, and the issue be found against her by 
the judge, he shall make no order allowing her any sum whatever as 
alimony or for her support, but only her reasonable counsel fees. 

The  plaintiff alleges a t  least two causes of action for divorce--one that  
the defendant has abandoned his family, and the other, that he has 
offered such indignities to the person of the plaintiff as to render her 
condition intolerable and life burdensome. C. S., 1660. 

I t  should be observed that  the action i s  not for divorce and alimony 
pendente l i f e  under C. S., 1666, but i t  is an  application for alimony 
without divorce under C. S., 1667. The  two statutes are dissimilar in 
several respects. There is no specific requirement in the latter section 
(Allen v. Allen, 180 N .  C., 465, 105 S. E., l l ) ,  as  there is in the former 
(Easeley v. Easeley, 173 N.  C., 530, 92 S. E., 353), that  the judge shall 
find the facts as a basis for his judgment, except, when put in issue, 
which is not done here, the fact of the wife's alleged adultery is required 
to be found against her, when she otherwise would be entitled to the 
relief sought, and the application is  denied on this ground. Price v. 
Price, 188 N.  C., 640, 125 S. E., 264; Black v. Black, 198 N .  C., 809, 
150 S. E., 925. 

There was ample evidence to  support the allegations of the complaint, 
with none to the contrary. The  defendant was not present a t  the trial, 
and no evidence was offered in his behalf. The  court properly directed 
that  the verdict be set aside, as i t  was contrary to all the evidence, and 
his action in  this respect, remitted by the law to his sound discretion, 
is  not reviewable. Bird v. Bradburn, 131 N.  C., 488, 42 S. E., 936; 
S.  v. Hancock, 151 N .  C., 699, 66 S. E., 137; S.  v. Rose, 129 N .  C., 575, 
40 S. E. ,  83. 

I n  Edwards v. Phifer, 120 N .  C., 405, 27 S. E., 79, i t  was said: "No 
principle is more fully settled than that  this Court will not interfere 
with the discretion of the tr ial  judge in setting aside a verdict as being 
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against the weight of the evidence," citing as authority for the position: 
Armstrong v. Wright, 8 N.  C., 93; Alley v. Hampton, 13 N.  C., 11;  
Long v. Gantley, 20 N.  C., 457; Brown v. Morris, 20 N. C., 565; 
MacRae v. Lilly, 23 N .  C., 118; Boylcin v. Perry, 49 N.  ( 2 . )  325; Vest 21. 

Cooper, 68 N.  C., 131; Watts v. Bell, 71 N.  C., 405; Thomas v. Myers, 
87 N .  C., 31; Goodson v. Mullen, 92 N .  C., 211; Ferrall v. Broadway, 
95 N.  C., 551; Redmond v. Stepp, 100 N. C., 212; Davenport v. Terrell, 
103 N. C., 53; Whitehurst v. Pettipher, 105 N .  C., 40; Jordan v. 
Farthing, 117 N .  C., 181; Sprmill v. Ins. Co., 120 N.  C., 141. 

Speaking to the subject in Brink v. Black, 74 N .  C., 329, Reade, J., 
delivering the opinion of the Court, said: "The defendant had a verdict, 
and the judge set it aside and granted a new trial, becausfb in his opinion 
i t  was against the weight of the evidence. The defendant appealed, and 
the only question is, can we review his Honor's order? We have so often 
said that we cannot that it is a matter of some surprise that he should 
have the question presented again. When a judge presiding at a trial 
below grants or refuses to grant a new trial because of some question of 
'law or legal inference' which he decides, and either part,y is dissatisfied 
with his decision of that matter of law or legal inferen:e, his decisiori 
may be appealed from, and we may review it. But when he is of the 
opinion that, considering the number of witnesses, their intelligence, 
their opportunity of knowing the truth, their character, their behavior 
on the examination, and all the circumstances on both sides, the weight 
of the evidence is clearly on one side, how is it practicalde that we can 
review it, unless we had the same advantages? And ever if we had, we 
cannot t ry  facts." 

Rulings of the Superior Court on matters addressed to the court's 
discretion, e. g., granting or refusing a continuance (C. B., 560)) allow- 
ing or disallowing removal or change of venue, for convenience of wit- 
nesses ( 0 .  s., 470)) or to secure a fair trial (C. s., 471)) permitting or 
denying amendment to pleadings (C. S., 547)) granting or refusing 
request to file pleadings after time for filing has expired I: Washington v. 
Hodges, 200 N .  C., 364, 156 S. E., 912)) passing upon motion for mis- 
trial on account of the misconduct of parties or counsel (Lane v. 
Pmhall, 199 N. C., 364, 154 S. E., 626)) or to prevent an alleged mis- 
carriage of justice (8.  v. Guice, ante, 761, S. v. Bass, 62 N.  C., 570)) 
determination of motion at trial term to set aside verdict as contrary 
to the weight of the evidence ( I n  re Bed,  200 N.  C., 754), adjudication 
of application for new trial on ground of newly disccvered evidence 
(S. v. Casey, ade ,  620)) and the like, which involve no question of law 
or legal inference, are not subject to review on appeal. Hoke v. Whis- 
nant, 174 N.  C., 658, 94 8. E., 446; Billings v. Obsemrer, 150 N.  C., 
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540, 64 S. E., 435; Jarreft  v. Trunk  Co., 142 N .  C., 466, 55 S. E., 338; 
Abernethy v. Youn t ,  138 N .  C., 337, 50 S. E., 696; Benton v. Collins, 
125 N.  C., 83, 34 S. E., 242; Jones v. Parker, 97 N .  C., 33, 2 S. E., 370; 
Braid v. Lukins,  95 N .  C., 123; Carson v. Dellinger, 90 N. C., 226; 
Moore v. Edmiston, 70 N .  C., 471. 

Expressions may be found in a number of cases to the effect that  so 
f a r  as the direct supervision of verdicts is concerned, the discretionary 
authority of the Superior Court is final. Harvey v. R. R., 153 N. C., 
567, 69 S. E., 627; Boney v. R. R., 145 N. C., 248, 58 S. E., 1082; 
Slocumb v. Construction Co., 142 K. C., 349, 55 S. E., 196; Brown v .  
Power Co., 140 N. C., 333, 5 2  S. E., 954; Xorton v. R. R., 122 N. C., 
910, 29 S. E. ,  886. Where the jury has committed a palpable error, i t  
is the duty of the tr ial  judge to act so as  to  prevent a miscarriage of 
justice. Hussey v. R. R., 183 N. C., 7, 110 S. E. ,  599. 

B u t  in Settee v. Electr ic  Ry. ,  170 N .  C., 365, 86 S. E., 1050, i t  was 
said:  "The discretion of the judge to set aside a verdict is not an  
arbitrary one, to be exercised capriciously or according to  his absolute 
will, but reasonably and with the object solely of preventing what may 
seem to him an  inequitable result." And speaking to the same question 
in Cates v. Tel. Co., 151 N .  C., 497, 66 S. E., 592, Walker,  J., observed: 
"It rests i n  his  sound discretion, which should be exercised always, not 
arbitrarily, but with a view to a correct administration of justice accord- 
ing to  law." 

I t  i s  upon these last quoted expressions and the provisions of C. S., 
591, that  the defendant bases his appeal in the instant case, but the 
record discloses no abuse of discretion, or  arbitrary or capricious exercise 
of authority on the part  of the t r ia l  court. Bailey v. Mineral Co., 183 
N.  C., 525, 112 S. E., 29. Hence, the appeal is without substance, and 
will be dismissed. Bird v. Bradburn, supra. 

Appeal dismissed. 

ANNICE AYERS AND KATE ROBINSON v. T. D. BANKS AND HIS 
W I ~ ,  BERTHA BANKS. 

(Filed 16 December, 1931.) 

Judgments K a---Where guardian admits allegations in action against 
wards but act,s in good faith without personal interest the judgment 
is valid. 

Where the consideration of a deed is the support of the grantors during 
the remainder of their lives, and an action is later brought by them to 
set aside the deed for failure to perform the consideration, and in the 
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action the grantees, who were minors, are represented by a guardian 
ad litem, duly appointed, who, knowing the facts alleged to be true, 
answers and admits the allegations of the complaint, and judgment set- 
ting aside the deed is accordingly rendered, Held: in a later action by the 
grantees to set aside the judgment, the defendant's motion as of nonsuit 
is properly allowed, it appearing that the guardian ad litem had acted 
in good faith without any personal interest and, there being nothing to 
impeach the validity of the judgment, it completely concludes the grantees 
in the second action. 

APPEAL by plaintiffs frorn Harwood, Special Judge, at August Term, 
1931, of YANCEY. Affirmed. 

This is an action to recover of defendants the tract of land described 
in the complaint. 

From judgment dismissing the action as of nonsuit, at  the close of 
their evidence, plaintiffs appealed to the Supreme Court. 

R. W .  Wilson and Max C. Wilson for plaintiffs. 
Charles Hutchins and Watson & Fouts for defendants. 

CONNOR, J .  On 15 October, 1921, J. G. Allen and his .wife, by their 
deed which was duly executed and recorded, conveyed the land described 
in the complaint to their daughter, Mirah Green, wife of John S. Green, 
for her life, and at  her death, to the plaintiffs in this action, who are 
the daughters of John S. Green and Mirah Green. The consideration 
for said deed was the agreement of John S. Green and Mirah Green to 
care for and support the grantors so long as they or either of them 
should live. I t  was not a voluntary deed with respect to either Mirah 
Green or to the plaintiffs, who are the granddaughters of the grantors, 
but was executed in consideration of the agreement of the father and 
mother of the plaintiffs to care for and support the grantors. 

After the execution and delivery of the deed, John LS. Green and 
Mirah Green failed and refused to perform their agreenient with the 
grantors to care for and support them. On 15 May, 1922, J. R. Allen 
and his wife, the grantors in said deed, brought an action in the Su- 
perior Court of Yancey County for its cancellation and for judgment 
that they were the owners of the land described therein, and that the 
grantees had no right, title or interest in said land. The plaintiffs in 
this action, together with their father and mother, John S. Green and 
Mirah Green, were defendants in said action. Upon application to the 
court, John S. Green was appointed guardian ad l i t e m  of the plaintiffs, 
and filed an answer to the complaint in  their behalf. I n  this answer, 
which was duly verified, he admitted all the allegations of the complaint. 
Mirah Green filed no answer in said action. Judgment was rendered 
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that  the deed under which plaintiffs in this action claim the land de- 
scribed in the complaint be the same was canceled. I t  was further 
ordered, considered and adjudged that plaintiffs in that action, to wit : 
J .  G. Allen and his  wife, N. L. Allen, m r e  the owners of the land de- 
scribed in the deed, a d  that the defendants, to wi t :  John S. Green, 
Mirah Green, .Innice Green (now .\yers) and Kate Green (now Robin- 
son) had no interest therein. 

After the rendition of said judgniel~t, J. G. Lllleii aiid his wife cou- 
\-eyed the land described in the complaint to the defendants. Both J. G. 
-illen and his ~vi fe ,  N. L. Allen, died prior to the commencement of this 
action. Niral i  Green, the mother of the plaintiffs, is  now living. 

There was no evidence tending to show that  the action in which the 
deed under which plaintiffs claim the land described in the complaint 
was canceled, was brought or prosecuted otherwise than in good fa i th ;  
]lor was there evidence tending to show that  the application for the 
appointment of John S. Green as guardian ad litem of plaintiffs in said 
action was fraudulent, or that  the answer filed by him as guardian ad 
l i t e m  of the plaintiffs was false or fraudulent. I t  docs not appear that  
John S .  Green, father of the plaintiffs, had ally interest in the action 
which was hostile or antagonistic to the i ~ ~ t e r e s t s  of the plaintiffs. 

I n  the absence of evidence tending to impeach the judgment rendered 
I)y the Superior Court of Yancey County in the action entitled Allen v. 
Green, the said judgment is conclusive that plaintiffs in this action have 
no right, title or interest ill or to the land describcd in the complaint. 
I Iol t  C. Ziglar, 159 S. C., 272, 74 S. E., 813, is not applicable in the 
instant case. 111 that case it appeared from the record that  the guardian 
ad l i t e m  had an interest adverse to the iuterest of the minors, and that  
the judgment to which he consented deprived his \vards of any interest 
under the will, and was altogether in his personal interest. Xot so in 
the action brought by J. G. Allen and his wife for the cancellation of the 
deed under which plaintiffs claim. The guardian ad litem had no 
interest, in the land, described in the deed. The  facts alleged in the com- 
plaint were necessarily known to him, and he could riot have done 
otherwise than admit them in the answer filed by him as guardiau 
ud litem. Upon these admissions, the court rcndered the judgment, 
canceling the deed under which plaiutiffs clairrl. There was no error in 
the judgment. I t  is 

Affirmed. 
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HUGH LABARBE EX AL. v. a. B. INGLE. 

(Filed 16 December, 1931.) 

Judgments F d u d g m e n t  may be entered at subsequent term where 
verdict has been returned and record is complete except for judgment. 

A judgment nuno pro tunc may be entered at  a subsequent term of the 
court to complete the record in a case wherein a verdict has been re- 
turned by the jury and the record complete except for the judgment, 
the judgment relating back to  the beginning of the term at which the 
cause was actually tried as between the parties, and as to third persons 
the judgment lien attaching as of the first day of the term a t  which the 
judgment was entered. 

APPEAL by defendant from Harding, J., a t  June Term, 1931, of 
BUNCOMBE. 

Motion for judgment on verdict rendered at  prior term. 
Civil action to recover on two promissory notes, tried a t  the May 

Term, 1930, Buncombe Superior Court, which resulted in a verdict for  
the plaintiffs. Through inadvertence, omission or error, no formal 
judgment was signed by the judge, or if signed, such judgment has been 
lost or destroyed. 

At the June  Term, 1931, after due notice to the defendant, the plain- 
tiffs moved for judgment nunc pro tunc on the verdict. The motion was 
allowed, and from this ruling the defendant appeals. 

Harkins, Van  Winkla d? Walton for phintifs.  
Welch Galloway for defendunt. 

PER CURIAM. Affirmed on authority of McDonald v. Htwe, 178 N. C., 
257, 100 S. E., 427, Pfeifer v. Drug Co., 171 N.  C., 214, 88 S. E., 343, 
Knowlm v. Savage, 140 N.  C., 372, 52 S. E., 930, Thompson v. Peebles, 
85 N. C., 418. 

Speaking to a similar situation in Femell v. Hales, 119 N.  C., 199, 
25 S. E., 821, Clark, J., observed: "The judge could not set aside t h e  
verdict rendered at  the previous term; and if he could not enter judg- 
ment upon the facts found by the jury by their recorded verdict, the  
matter would have been forever suspended, like Mahomet's coffin. 

'In Aladdin's tower 
Some unfinished window unfinished must remai:n! 

"Not so in  legal proceedings which deal with matters of fact, not 
fancy. The judge, a t  the next term, seeing the record complete up to and 
including the verdict, properly rendered judgment nunc pro turn. This. 
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was practical common sense and is justified by precedent. Bright v. 
Sugg, 15 N. C., 492; Long 9. Long, 85 N .  C., 415; Smith  v. State, 
1 Tex. App., 408. -1s to difficulties suggested, it may be observed that, 
while the judgment as between the parties is entered as of the former 
term, nunc pro tune, as to third parties it can only be a lien from the 
docketing, which by The Code, sec. 433, has effect from the first day of 
the term a t  which i t  was actually entered." There is no question here as 
to the rights of third persons. 

Affirmed. 

LAKE ROLAND v. RAILWAY EXPRESS AGENCY AND BLACK MOUN- 
TAIN RAILWAY COMPANY. 

(Filed 16 December, 1931.) 

Principal and Agent 0 d-Action against principal will be dismissed where 
there is no evidence that he authorized or ratified act of %ent. 

Where a grincipnl is sued for damages for false arrest as a result 
of a warrant procured by his agent, the action will be dismissed in the 
absence of evidence that the principal authorized the act of the agent 
or ratified his act in procuring the warrant. 

APPEAL by plaintiff from Harzcood, Nprcial J u d g e ,  at Ilugust Term, 
1931, of PASCEY. Mirmed.  

This is an action to recover damages for the false arrest and malicious 
prosecutioil of plaintiff upon a criminal warrant  procured by an  agent 
of the defendants, charging tho plaintiff with larceny. 

Eronl judgment dismissing the action as upon nonsuit a t  the close 
of his evidence, the plaintiff appealed to the Supreme Court. 

6'. D. Bailey and C ' .  R. Hamrich- for ~ la in t i f f .  
Char l~s  ZIufchins and Pless & Pless for defendants. 

PER CLKIAAI. I n  the absence of any evident,: tending to show that 
their agent was authorized by defendants to procure the warrant  on 
which plaintiff was arrested and prosecuted, or that  defendants ratified 
the action of their agent in procuring the warrant  and prosecuting the 
 lai in tiff, this action was properly dismissed. Lamm v. Charles Stores 
Co., ante, 134, 159 S .  E., 444. The judgment is  

Affirmed. 
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WOODY BROTHERS BAKERY v. GREENSBORO TJFE INSURANCE 
COMPANY. 

(Filed 23 December, 1931.) 

Appeal and Error F a-Only exceptions entered in Superior Court upon 
appeal from county court will be considered on appcal to Supreme 
Court. 

Under the provisions of our Constitution Art. IV, sec. 8, the Supreme 
Court on appeal may review only matters of law or leg11 inference, and 
it can exercise this jurisdiction only where the decision of the lower 
court is presented by assignments of error based upon exceptions duly 
taken, and where tlie appeal is taken solely to the judgment of the 
Superior Court affirming the judgment of the general (county court the 
judgment will be af3irmed where there is no error therein, and the 
Supreme Court will not consider assignments of error taken in the county 
court where the action of the Superior (lourt upon such assignments 
are not presented by esceptions duly entered in the S~per ior  Court. 

APPEAL by defendant from l i a ~ d i n g ,  J., at  J u n e  Term, 1931, of Bun-- 
COMBE. Affirmed. 

This is a n  action to recover on a policy of life insu-ance issued by 
the defendant, without a medical examination of the msured. C. S., 
6460. B y  the terms of the policy, defendant promised to pay to tlie 
plaintiff, upon the death of the insured, the sum of $2,500. The  policy 
was issued on 15  N a y ,  1930; the  insured died on 28 Ju ly ,  1930. 

The  defendant denied liability on the  policy and refused to pay tlie 
amount thereof, on the ground tha t  the issuance of the policy was 
procured by false and fraudulent representations made by the insured 
in his written application therefor. 

T h e  action was begun and tried in  the General Count j  Court of Bun- 
combe County. The  issues submitted to the jury  weae answered as 
follows : 

"1. Was  the policy sued on in  this action procured 11y the f raud of 
the deceased ? Answer : No. 

2. Wha t  amount, if any, is the plaintiff entitled to recover of the de- 
fendant on the  policy sued on in  this  action? Answe-:  $2,500, wit11 
interest from 28 July,  1930." 

From judgment on the verdict, the defendant appealed to the Superior  
Court of Buncombe County. N. C. Code, 1!)31, see. 1608(cc). On this 
appcal defendant assigned as errors in  the tr ial  in the  general county 
court the refusal of tlie court ( 1 )  to submit issues tendered by defendant; 
and ( 2 )  to allow i ts  motion for  judgment as of nonsuit a t  the  close 
of all the evidence. On the hearing of this appeal in the 13uperior Court, 
defendant's assignments of error were not sustained. 



N. C . ]  FALL TERM, 1931. 817 

From judgment of the Superior Court affirming the judgment of the 
general county court, defendant appealed to the Supreme Court. On this 
appeal, defendant assigned as error the judgment of the Superior 
Court. This  was tlle only assignment of error. 

11'. H .  Hipps, Irwin X o n k  and  Ritchin d Kitchin for p l a i n t i f .  
S u l l i c a n  d N c R a e  for de fendan t .  

PER CCRIAM. The only assignment of error on defendant's appeal to 
this Court is based upon its exception to the judgment of the Superior 
Court. The  defendant does not assign as errors the decisions of the judge 
of the Superior Court of the questions of law presented to said court 
by i ts  assignments of error on its appeal from the judgment of tlle 
general county court. These assignments of error were not sustained by 
the Superior Court. They are discusseJ in the brief filed in this Court 
by counsel for defendant. They cannot be considered, however, on this 
appecl. Smith v. l'exas Co., 200 N. C., 39, 156 S. E., 160; Davis v. 
Wal lace ,  190 X. C., 543, 130 S. E., 176;  Smith v. TVinstoniSal~wz. 
189 AT. C.,  178, 126 S. E., 51-1. This Court will consider and p a v  upon 
only exceptions duly noted by tlie appellant to derisions of tlie court 
below on matters of law or lcgal infercncc. I t s  jurisdictioil as an 
appellate court is conferred by the Constitution, Art .  IT, see. 8. I t  
has no jurisdiction except to r e ~ i e w ,  upon appeal, decisions of the court 
below on matters of lax or legal inference. I t  can exercise this juris- 
diction only when tlie decisions of the court below are  properly presented 
by assignn~ents of error based upon exceptions duly taken. Ralcls  v. 
L u p t o n ,  193 N .  C., 428, 137 S. E., 175. There is no error in the judg- 
ment of the Superior Court. I t  is 

*4ffirmed. 

CORRIE LAZARUS v. B L U E  R I D G E  GROCERY COMPANY. 

(Filed 23 December, 1931.) 

Master and Servant 1) b--Evidence in this action against eniployer for 
damages caused by employee's negligent driving of truck held suf- 
ficient for jury. 

Where, in an action against an employer, the plaintiff's evidence tends 
to show that he was injured by the negligent driving of the defendant's 
truck used exclusively in the defendant's business, and that the truck 
was driven by an employee of the defendant who was regularly employed 
for that purpose and who had taken tlie truck from clefendant's place of 
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business under the defendant's express orders, Held: the evidence is sum- 
cient to make out a prima facie case and should be wbmitted to the 
jury, and defendant's evidence that the driver had deviated from his 
route and was returning thereto a t  the time of the injury is insufficient 
to bar a recovery as a matter of law. 

,\PPEAL by defei~dant from Stack, J., at  L\ugust Term,  1931, of Bun.- 
COMBE. Affirmed. 

This is an  action to recover damages for personal injuries resulting 
from a collision on a street in the city of ,Lsheville, between an auto- 
mobile in which plaintiff was riding as a guest of the owner who was 
driving the automobile, and a truck owned by the defendant and driven 
by one of its employees. The  collision was caused by the negligence 
of the driver of the truck. 

Defendant denied liability oil tlie ground that its employee, the driver 
of the truck, mas not acting within the scope of his em~doyment a t  the 
time of the collision. I t  alleged that  the driver had dex,iated from the 
route over which i t  mas his duty as ail employee of def(.ndant to drive 
the truck, and was engaged in his ow11 business and not that  of defend- 
ant, a t  tlie time of the collision which resultrd iu the injuries to the 
plaintiff. 

The actiou was begun aud tried in the Geileral County Court of Bun- 
combe County. At the trial, there was judgment dismis:iing the action, 
at the close of the e~idence ,  as upon nonsuit. From this judgment, plain- 
tiff appealed to the Superior Court of Buncombe County, assigning as 
error the action of the court in allowing defendant's m3tion for judg- 
ment as of nonsuit. 

At the hearing of the appeal in the Superior Court, plaintiff's assign- 
ment of error was sustained. From judgment setting aside and vacating 
the judgment of the general county court, and remanding the action to 
said court for a new trial, defendant appealed to the Supreme Court. 

Bourne, Parker, Arledge c6 DuBose for plaintiff .  
Xerrimorz, Adams c6 ildams for defendant. 

PER CURIAAI. There is no error in the judgment of the Superior 
Court in this action, reversing the judgment of the general county court, 
by which the action was dismissed, a t  the close of the evidence, as of 
nonsuit. 

There was evidence at the trial in the general county court tending 
to show that  plaintiff was injured by the negligent operation of a truck 
on a street i n  the city of Asheville; that  the truck was owned by the 
defendant and used exclusively for business purposes; that  a t  the time 
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plaintiff was injured, the truck was driven by a regular employee of 
defendant, employed for that  purpose; and that this employee had taken 
the truck from defendant's place of business pursuant to the express 
orders of defendant. This  was sufficient to make a prima facie case for 
the plaintiff. J e f f r e y  c. M f g .  Co., 197 N. C., 724, 150 S. E., 503. T h e  
evidence should, therefore, have been submitted to the jury. Parrish 7.. 
Armoztr Le. Co., 200 N. C., 634, 158 S. E. ,  185; D u n c a n  v. Ovcrton,  
182 K. C., 80, 108 S. E., 387. The evidence offered by defendant did 
not sliom such a deliation by the driver of the truck from defendant's 
business as relieved defendant from liability to plaintiff, as  a matter 
of law, oil the principle of respondeat superior. The  driver of the truck, 
although he had d e ~ i a t e d  from the route over which he was directed 
by defendant to drive the truck, was returliilig to this route at the time 
he injured the plaintiff by his negligence. This case is distinguishable 
from X a r t i n  v. Bus Lines ,  197 K. C., 720, 150 S. E., 501; W i l k i e  v. 
Xfanci l ,  196 IT. C., 794, 147 S. E., 296, and C'otfon c. Transportat ion 
Co., 197 PIT. C., 709, 150 S. E., 505. 

The action w:is properly remanded to the general county court for 
a new trial. The  judgment is 

Affirmed. 

STATE O F  NORTH CAROLISA ON TIIE RELATION OF TV. L. HICKS,  GUARDLAN 
O F  G L E S N  HAR'ICIKS, JOSEPH HATVIiIKS, A K D  HAZEL HAWKINS,  
IXFASTS, v. CORPORATION CORIMISSION O F  NORTH CAROLIKA, 
J O H N  D. BIGGS, LIQUIDATISG AGENT OF FARMERS RANK AND T R U S T  
COMPAKP O F  F O R E S T  CITY, N. C., A S D  T.  E. LOVELACE, B. B. DOG- 
G E T T  ASD J. A. DEKNIS.  

(Filed 23 December, 1931.) 

Banks and Banking H d-Where bank commingles funds in its hands as 
guardian the ward's estate is not entitled to preference. 

Where a bank acting as guardian commingles moneys belonging to its 
ward's estate nit11 its own assets, and becomes insolvent, a preference in  
favor of the ward or the sureties on the guardian's bond will not be 
allowed, but the guardian's bond is liable for the loss occasioned the 
nard's estate thereby. 

APPEAL by defendants, Corporation Commission and John  D. Biggs, 
liquidating agent, from MacRae ,  Sprcial  Judge ,  at  March Special Term, 
1931, of RUTHERFORD. Modified and affirmed. 

This  is an action on a guardian's bond, executed by the Farmers 
Bank and Trust  Company, guardian of Glenn Hawkins, Joseph Haw- 
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kins and Hazel Hawkins, infants, as principal, and by the defendants, 
T .  B.  Lovelace, B.  B.  Doggett and J. A. Dennis, as sureties. The  bond 
is  dated 5 July,  1929. 

On 4 February, 1930, the Farmers Bank and Trust  Company was 
duly declared insolvent. The  Corporation Commission of North Caro- 
lina. under the provisions of statutes then in force, took possession of 
the assets of tlie said insolvent bank, for the purpose 3f liquidating 
its affairs. The  said con~mission appointed the defendant, John  D. 
Biggs, as liquidating agent of said bank, and the said defendant is  now 
engaged in the performance of his duties as such agent. 

On 29 April, 1930, the relator, W. L. Hicks, was a p ~ o i n t e d  by the 
clerk of the Superior Court of Rutherford County as guardian of Glenn 
Hnwkins, Joseph Hawkins and Hazel Hawkins. H e  has duly qualified 
as such guardia~i .  At the date of its insolvency and of its removal by 
the clerk as guardian of said infants, the Farmers Bank and Trust  
Company had in its hands tlie sum of $3,000, belonging to the estate 
of its said wards. The  said Bank and Trust  Company hac received said 
sum from a former guardian and had failed to invest same as required 
by la \ \ .  I t  had commingled said sum with its funds. 

0 1 1  tlie foregoing facts, admitted in the pleadings, it  was adjudged 
that  plaintiffs recover of the defendants the sum of $3,000, with interest 
from 5 July,  1929, and tlie costs of the action. I t  was further ordered 
aild atljudged that plaintiffs have a preferred claim a g a ~ n s t  the assets 
of tlic Farmers Bank aud Trust  Company of Forest City, now in the 
hands of tlic defendants, Corporation Conlmission of S o r t h  Carolina 
(or its successor, thc Conlnlissioner of Banks of North Carolina) and 
John D. Biggs, liquidatiiig agent. 

From this judgment, the defendants, Corporation Commission and 
.Joli~i D. Biggs, liquidating ageiit, appealed to the Supr tme  Court. 

iYo counsel for appellees.  
R. 5". Jones ,  Jr., for appel lants .  

PER Cuma~r .  There is  no error in the judgment in this action that 
the rclator, W. L. Hicks, guardian of Glenn Hawkins, Joseph Hawkins 
and Hazel Hawkins, infants, recorer of the defendant3 the sum of 
$3,000, with interest and costs. 

Thcre is error, however, in so much of the judgment as orders and 
adjudges that  the relator has a preferred claim on the assets of the 
Farmers Bank and Trust  Company, now in the hands of the Corpora- 
tion Commission or its successor, the Commissioner of Brmks of Xorth 
Carolina, or of the defendant, John  D.  Biggs, liquidating agent. See 
B a n k  v. Corp.  Corn., ante, 382, 160 S. E., 360. Roebuck v. Surety 



S. C.] FALL T E R M ,  1931. 82 1 

('ompany, 200 N. C., 196, 156 S. E., 531. Se i the r  the relator nor the 
sureties on the bond of the Farmers Bank and Trust Company as guard- 
ian are entitled to preference in the distribution of its assets among the 
creditors of the insolvent bank. The judgment as modified ill accord- 
ance with this opinion is affirmed. 

Modified and affirmed. 

J. S. JORDAX v. MRS. LYDIA McKENZIE. 

(Filed 23 December, 1931.) 

Appeal and Error A f-Appeal by administrator upon whom summons has 
not been served will be dismissed, the administrator not being a 
party. 

Where judgment by default for want of an answer has been rendered 
against a dcfendant, who has later died and her administrator appointed 
and ordered to be made a party, the administrator does not become a 
part) until hervice of summolls on him, mid has no standilly in court, 
hut after service of summons he may appear and challenge the validity 
of the proceedings. 

 PEAL by I). Al. McKeiizie, administrator of Nrs .  Lydia l\.lcI(eiizic, 
from Schcnck, .I., at May Term, 1931, of XOORE. -1ppeal dismissed. 

This  action was begun on 22 March, 1928. 011 Moiitlay, 30 ,Ipril, 
1028. judgment by default for want of an answer mas rentleretl in favor 
of the plaintiff and against the defendant. Since the rendition of the 
judgment, the dcfendant, Mrs. Lydia NcICenzie, lias died. 

On 22 M:larch, 1930, D. -1. McIiriizie, atlministrator of Mrs. Lydia 
McKenzie, after no tic^ to plaintiff, moved ill the action that the jutlg- 
merit be set aside ant1 vacated, on thr  ground that the su~llri~ons n a s  
not served on the defclitlaot, notwitlistanding the return endorsed thereon 
hy the sheriff to the contrary. This motion was heard by Judge Cowper 
at March Term, 1931 (see t To rdan  I > .  ,llc1ic3nzie, 109 5. C., 750, 3 3 5  
S. E., 868). ,It the hearing Judge C o q e r  found as a fact that the 
summons was not served on the dcfendant, Mrs. Lydia AlcKel~zie, alltl 
on this finding ordered that the judgn~ent be set aside a11d vacatrd. 
I t  was ordered that  the action be continued. 

At May Term, 1931, on motion of the plaintiff, it  was ordered that 
summons be issued in the action for D. A. McKenzie, administrator 
of Mrs. Lydia McKenzie, and that  the complaint heretofore filed be 
adopted as the conlplnilit against the said D. A. McKenzie, administra- 
tor. From this order, TI. Li. McKe~lzie, adniirlistrntor, appealcd to tlicx 
Supreme Court. 
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L. R. Clegg for plaintiff. 
H .  F. Seawell, Jr., for defendant. 

PER C ~ R I A J I .  I t  does not appear in the record that  sunlmons has been 
issued for D. A. McKenzie, administrator. H e  cannot challenge the  
validity of the order made by Judge Schenck, until the summons has 
been issued and served on him. H e  will then be a party to the action, 
and may present for decision the questions of law discusfed in the brief 
filed in his behalf in this Court. This  appeal must be and is 

Dismissed. 

J. W. MERRIMON, MRS. J. W. MERRIMON, AND J. B .  MERRIAfON V. 
COUNTY O F  BUNCOMBE, CENTRAL BAKK A N D  TRIJST COMPANY, 
AND G .  N .  HENSON, LIQUIDATIIVG AGENT. 

(Filed 27 June, 1931.) 

CIVIL ACTION, before NcElroy, J., a t  March Term, 1931, of BUNCOMBE. 
Plaintiffs alleged that the Central Bank and Trust  Company was 

indebted to them in the sum of $1,800, evidenced by certain certificates 
of deposit issued by said bank. I t  was further alleged that  the bank 
was closed and its assets placed in the hands of defendant, Henson, as 
liquidating agent for the Corporation Commission. I t  was further al- 
leged that the defendant, county of Buncombe, had on deposit in said 
bank at  the time i t  was closed the sum of $3.600,000, an i  that  the bank 
had turned over to said county as security for said deposit, certain col- 
lateral consisting of notes, bonds, stocks, and other assets, aggregating 
$6,000,000. I t  was further alleged that  the hypothecation of its assets 
by the bank to secure certain depositors was wrongful and unlawful 
and enabled the defendant to receive an  unlawful preference. 

The defendants demurred to the complaint and the demurrer was sus- 
tained by the tr ial  judge. 

From the judgment so rendered the  plaintiffs appealed. 

Robf. R. Mullikin for plaintiffs. 
C.  K.  Hughes and Jones & Ward for Buncombe  count^'. 
Johnson, Smafhers & Rollim for liqudafing agent. 

PER CURIAM. This case is a companion case to Merrimon v. Asheville 
et al., ante, 181, and the judgment sustaining the demurrer is 

Affirmed. 
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ASHE v. R. R. ; MFG. Co. v. RIFo. CO. 

ERVIN F. ASHE v. SOUTHERN RAILWAY COMPANY, JOE DAUGHERTP 
AND W. H. MICHAEL. 

(Filed 27 May, 1931.) 

APIXIL by plaintiff from AIIucRae, Special Judge ,  at October Term, 
1930, of J ~ c m o n .  Affirmed. 

Lloyle D. Alley, A. B u l l  Johns ton  and Alley & Al ley  for plainf t f l .  
C. K. H ~ ~ ~ L P s  and Jones S. V a r d  for i le f~ntJanf \ .  

PER Crmaa~. The plaintiff brought suit to recover damages for per- 
sonal injury alleged to have been caused by the negligence of the defend- 
ants in the operation of a train of the Sout l~ern  Railway Company. At 
the close of the plaintiff's evidence the action was dismissed as in case 
of nonsuit. Lifter careful examination of the c4tlcnce and of the luricfs 
filed O I I  behalf of plaintiff and defendant, we are ronrinccd that  the 
plaintiff is not entitled to the recolery of ( l a m a p .  Thc  judgment tliv 
missing the action is therefore 

Afirmed. 

HUNTER MANUFACTURING AND COMMISSION COMPANY 7.. LEAK 
hlANUFACTURING COMPANY. 

(Filed 2 July, 1931.) 

Appeal and Error J d-Where Supreme Court is evenly divided the judg- 
ment of the lower court will be affirmed. 

Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by plaintiff from Stack, J., at Chambers, by agreement, 24 
September, 1930. From R I C H M ~ ~ D .  

Civil action to recover conimissio~~s or balancr, alleged to be due on 
selling agent's agreement. 

The case was made to turn  on whether the plaintiff was entitled to 
commissions of 5% on sales of defendant's goods, as it alleged, or only 
476, as the defendant contended. 

By consent, a reference was ordered and the matter heard hy Hon. 
,I. A. F. Seawell, who found the facts and reported the same, togcthw 
with his conclusions of law, to the court. 



824 I N  T H E  S U P R E M E  COURT. [201 

The referee found for the plaintiff, but on exceptions duly filed to his 
report, the judge of the Superior Court reversed the findings and con- 
clusions of the referee and entered judgment for the defendant. The 
plaintiff appeals, assigning errors. 

 rank P. Hobgood, Ozmer L. Henry and C'. J .  Weber for plaintif. 
F .  TB. Bynum and Varser, Lawrence & McIntyre for a'efendant. 

PER CURIAM. The Court being evenly divided in opinion, Adams, J., 
not sitting, the  judgment of the Superior Court i s  affirmed and stands 
as the decision in this particular case, without becoming a precedent 
for the future. Lawrence v. Bank, 193 N .  C., 841, 137 S. E., 427; 
,Ililler v. Rank, 176 N.  C., 152, 96 S. E., 977; Durham v. R. R., 113 
N. C., 240, 18  S. E., 208. 

This accords with the uniform practice of appellate zourts in  cases 
of equal division of opinion. Jenkins v.  Lumber Co., 187 N .  C., 864, 
123 S. E., 82. 

Affirmed. 

STATE v. DONALD ARNOLD AR'D HENRY ARNOLD. 

(Filed 30 September, 1931.) 

APPEAL by defendants from Devin, J., at  J u n e  Term, 1931, of 
GRAVER'. 

Criminal prosecution tried upon an indictment charging the defend- 
ants, and two others, with the murder of one Claude Coward. 

Verdict: Guilty of murder in the second degree as to 1)onald Arnold; 
and guilty of manslaughter as to IIenry Arnold. 

Judgment:  Imprisonment in the State's prison, 5 years for Donald 
ibnold  and 2 years for Henry Arnold. 

Defendants appeal, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

Ernest N .  Green and D. L.  Ward, Jr., for defendants. 

PER CURIARI. On the hearing the trial narrowed itself largely to is- 
sues of fact, which the  jury resolved in favor of the State and against 
the contentions of the defendants. A different verdict might hare  been 
returned, but i t  was not. 
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The  record discloses no exceptive assignment of error upon which 
this Court, in the exercise of i ts  appellate jurisdiction, could award the 
defendants a new trial. The verdict and judgment will be upheld. 

N o  error. 

ROBERT A. WALL, BY HIS GUARDIAN, CHLOE J. WALL, v. UNITED BANK 
AND T R U S T  COMPANY AND ELLIOTT S. POOLE. 

(Filed 30 September, 1931.) 

 PEAL by plaintiff from Sinclair ,  J., at  ,\pril Term, 1931, of J o a s -  
STOX. Affirmed. 

H u g h  A. Page and E. J .  Wel lons  for p la in t i f f .  
J .  C. P i t f n z a n  and  Abell CQ Shrpard  for dcfenclants. 

PER CURIAM. 011 23 September, 1930, the plaintiff and the defendant 
Poole executed and delivered to the Uuited Rank and Trust Compaiiy 
their pronlissory note in the sun1 of $3,000, payable 22 Xowmber, 1930; 
2rlld to  secure payment thereof the plaintiff delivered to the payee thir ty 
sl~nres of stock in the Eliterprise Mill of Pittsboro. After rriaturitv of 
the note the plaintiff brouqht suit to enjoin a .ale of tht. stock and to 
have the notc declared void as to hiin by reason of liis nllegcd mcntal 
incapacity. Judgc Siilclair denied the plaintiff's motion to continuc 
tho restrainiilg order to the hearing aiid retained the cause for tr ial  by 
jury upon the issues. I re  eridei~tly found the facts against the plaintiff. 
Besides, there is no evidence that the bank is insolwnt or that  it 11x1 
knowledge of the plaintiff's allegatl disability. TT'est I . .  R. R., 151 N. C., 
231; Y o u n t  v. S e t z ~ r ,  155 N .  C., 213; D a w n p o r t  0.  Board of Eduration.  
183 PUT. C., 574. Judgment 

Affirmed. 

JAMES W. SMITH r. T H E  NASH MOTOR COMPANY. 

(Filed 7 October, 1931.) 

APPEAL by plaintiff from Devin ,  J., at February Tcrm, 1931, of PITT. 
,\firmed. 

Julius B r o w n  and P. I?. Nines for plainti,#. 
F.  G, J a m e s  d? Son fur defendant.  
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PER CURIAM. This is an  action for actionable negligence brought by 
plaintiff against defendant, alleging that  defendant manufactured and 
sold to him a Nash automobile, which was unsafe, with unsafe and 
defective brakes and which became uncontrollable while plaintiff was 
driving, xhich  condition caused a wreck and caused the injuries and 
tlanlnges to the plaintiff as set out and specified. 

The defendant in the answer says: "That, as this defendant is ad- 
vised, tlie plaintiff did, during the fall of 1928, purchase a Nash auto- 
inobile from the Turliage Notor Con~pany  of Ayden, N. C. That  said 
sale was made by said Turnage Motor Company and not this rlefend- 
Hnt. That  the plailltiff took said automobile out to liis lionie-a distance 
of about fifteen (15) miles from the town of Aydcn, for his wife to  
see and t ry  it out with liirn. That  tlie automobile was tried out thor- 
ouglily 011 the t r ip  ant1 also around the town of Ayden, and, after a 
tllorougli trial and demonstration on the part of the plaintiff, the ear 
hcing tlcnionstrntetl by the Turnage Motor Company by one of it's sales- 
men, the plaintiff purchased said Nash car." 

The t1efend:lllt denied it sold plaintiff the car, and al<,o denied any 
iit~gligrnce and set u p  the plea of contributory negligence. A t  the close 
of plaintiff's evidcncc, upou motion of defendant for judgment as in case 
of nonsuit, the court belo~v sustained tlie motion. The  plaintiff csccpted, 
nwigned error and appealed to this Court. 

Upon a carcful review of the evidence, nliich it is unntwssary to jet 
forth, we think the judgn~ent of the court below correct. 

A\ffir~nerl. 

A. D. HARRELL v. R. G. WILLIS. TIIADING AS A1,RE:MARLE 
NAVIGATIOS COMPAKT. 

(Filed 7 October, 1031.) 

(-'1v11. .\CTIOS, before Crunme~., J., at  Llpr i l  Term, 1931, of HERTFORD. 
The evidence tendcd to show that O H  4 February, 1929, the defendant 

cntcrcd into an agreenient with the Atlantic Coast Line ICailroad Com- 
pany to the effect that  said defendant ~vould pay one-half of the salnry 
of the station agent and other station forces maintained b j  said railroad 
at Tunis, S o r t h  Carolina. I t  was further provided that  ' h e  agreement 
could bc tcrniinated by either party on ninety days written notice. Tlic 
plaintiff was ernployed by the railroad company as  agcnt a t  Tunis, 
S o r t h  Carolina. At  the tr ial  i t  was agreed that the tr ial  judge could find 
tlw facts and in pursuance of surh agreement, the court found that  the 
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contract was terminated on 20 Narch,  1930, and thereupon adjudgrtl 
that  the plaintiff was entitled to recover the salary from 1 April, 1930, 
to 18 June, 1930, it appearing that  the plaintiff had beon paid to 1 
ilpril,  1930. 

From the foregoing judgment the defendant appealed. 

C.  TT7a1lace Jones  for plaint i f f .  
TV. D. Prziden for defendant .  

PER C r x ~ a ~ r .  ,I careful examination of the record and briefs of the 
parties leads to the conc~lusion that  the ruling of the tr ial  j u i l g ~  v a s  
correct. 

-1ffirmed. 

J. S. AYERS AND J E S S E  KEEL, TRADISG AS J. S. A T E R S  AND CONPARTY, 
v. L. S. CURTIS ASD WIFE, h I INNIE  CURTIS.  

(F i led  T October, 1931.) 

A \ ~ ' ~ J ~ ~ ~  by plaintifis from X o o r r  S I , ~ c ~ o l  J u d y ,  at tTullc Special 
Tt rm,  1931, of NARTIK. 

Civil action to rccovcr for goods sold a11t1 dclivcrc~d during the years 
1928 and 1929. 

Judgine~it  in fa \  or of tlir. p ln i~~t i f fs  n a s  rel~tlertd against 1,. S. Curtis, 
but the court tlirectcd a llo~lsuit as to Mrs. 3Zin1iie Curtis, from which 
the plaintiffs appcal, assiglling crror. 

Jos .  W .  B a i l c y  for p l a i n t i f s .  
R. A. C ~ i t c h e r ,  J .  C'. Smith and L4. R. D u n n i n g  for defendants .  

PER C V ~ 1 ~ l \ f .  The plaintiffs, haring failed to make out a case against 
Mrs. Minnie Curtis, were properly nonsuited as to her. 

Affirmed. 

J. &I. TEMPLETON,  JR. ,  V. T O W N  O F  CART 

(Fi led  1 4  October, 1931.) 

APPEAL by plaintiff from illoore, Special  , J z i c lg~ ,  nt Second Illarch 
Term, 1931, of T f T M < ~ .  

Civil action to rcrlccni land sold under consent jndg~nent and rnort- 

gage. 
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Demurrer iiiterposed on the ground that  the complaint does not state 
facts sufficient to constitute a cause of action. Demurrer sustained. 
Plaintiff appeals. 

IT'. T .  Slzaw a n d  R. B. Y 'empleton for p l a i n f i f .  
Clydp 11. l louglass  for de fendan t .  

PEE CURIAJI. The  judgment is correct. 
Affirmed. 

TOWN O F  CARY v. J. M. TEMPLETOR', JN. 

(Filed 14 October, 1931.) 

NOTIOX and petition to vacate l i s  pendens  and to enjoin the defendant 
from further contesting matters settled by consent judgment filed herein, 
T o w n  of Cury v. T e m p l e t o n ,  198 N. C., 604, 152 S. E., 797. Motion 
xllolved. Defendant appeals. 

Clyde  A. Douglass  for p l a i n t i f .  
IT'. T. Shuw and  R. B. T e m p l e t o n  f o ~  de fendan t .  

PER C r a r a ~ r .  There is no valid exceptive i\ssig~lment of error appeals- 
ing on the record. 

Affirmed. 

MRS. J. G. COX v. A. L. HPATT ET AL. 

(Filed 14 October, 1931.) 

APPEAL by defendants from G m d y ,  J., at February Term, 1931, of 
LESOIR. X o  error. 

This is nn action for trespass, involving title to a certain lot or parcel 
of land situate in tlie city of Kinston, S. C., and described jn the 
complaint. 

Plaintiff alleges that  she is the owner and is in the  possession of said 
lot or parcel of land, and that  defendants have wrongfully and un- 
lawfully trespassed on said land. This  allegation is  denied by the defend- 
:lilts, who allege in their further answer to the complaint that  they 
arc tlw owners and in the possession of a portion of the land described 
in the complaint, and that  plaintiff has wrongfully and unlawfully tres- 
passed thereon. 
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The issues submitted to the jury were answered in accordance nit11 
the coritentions of the plaintiff. 

From judgment that  plaintiff is the owner and is entitled to the 
possessiori of the land described ill the complaint, and that  she recover 
of tlie defendants the amouiit assessed by the jury as  her damages, rc- 
sulting from the trespass on said land by the defendants, the deftl~~tlants 
appealed to the Supreme Court. 

Rouse & Rouse, and Wallace & W h i f e  for plnintifl 
Shaw & J o n ~ s  for defendants.  

PER CURIAX. This action arose out of a controversy betweell the 
parties as to the location of the land described in certain deeds under 
which plaintiff' claims title to the land described in  the complnint. The  
evidence offered by plaintiff tended to sliow that  the land Je sc r ibd  in 
the coniplaint is the identical land describejtl in the deeds. The  exidellce 
offered by defendants tended to  sholv the contrary. This  conflicting 
evidence was submitted to the jury under a charge which was free 
from error. Defendants' assignments of error on their appeal to this 
Court cannot be sustained. 

The evidence offered by plaintiff and admitted subject to defendants' 
tended to itlei~tify the land described in the deeds under which 

plaintiff claims title as  the land described in  the complaint. This  evi- 
dence mas competent and was properly admitted. 

Dtifendaiits' motion for a nclv trial, made ill this Court, 0x1 the pour id  
of iiewly discovered evidence, has been duly considered. The motion is 
de~iied. The  iienly discovered evidence, if competent, is merely cuniula- 
tive. The  judgment is affirmed. 

S o  error. 

J. S. AYERS A ~ D  JESSE HEEL, TRADISG a s  J. S. AYERS AND CORIPAKP, 
v. LAWRENCE B O W E N  AND M I L L I E  J. BOWEN. 

(Filed 21 October, 1931.) 

CIVIL ACTIOS, before Harr i s ,  J., a t  March Term, 1931, of J~ARTIA.  
This action was instituted by the plaintiff as a claim and delivery 

action for certain personal property. The  defendant pleaded a general 
denial and counterclaim. The pleadings filed by the parties resulted in 
an  action for accounting. Issues were submitted to tlie jury and an- 
swered in favor of defendant. There was judgment for (fafendant upon 
the counterclaim and the plaintiff appealed. 
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Jos. W .  Bailey for plaintiff. 
23. A. Critcher for defendant. 

PER CURIAM. The evidence is conflicting and uncertain, and while the 
testimony of the  defendant is susceptible of more than one interpreta- 
tion, the jury accepted the defendant's version of the controversy, and 
thc verdict and judgment thereon is determinatire of the rights of the 
parties. 

Affirmed. 

NORFOLK NATIONAL BANK O F  COhlMERCE v. F. M. SIMMONS. 

(Filed 21 October, 1931.) 

 PEAL by plaintiff from Devin, J., at  January-Februarey Term, 1931, 
of CRAVEN. 

Civil action to recovers on promissory note alleged to have been exe- 
cuted by the defendant to the Fi rs t  National Bank of ?JEW Bern, duly 
transferred and endorsed to the plaintiff for a valuable consideration 
before maturi ty and without notice of any defect or equity, constituting 
the plaintiff a holder thereof in  due course. 

Lpon denial of liability to plaintiff and equities set up  against the 
receiver of the First  Sa t iona l  Bank of New Bern, the defendant asked 
that  said receiver be made a party to this action. Motion allowed. Plain- 
tiff appeals. 

W .  $1. Lee for plaintiff. 
Tfarren & Warren and R. 3. Whitehurst for defendant. 

PER CURIAM. Dismissed on authority of Trust Co. zi Whitehurst, 
anfe,  504. 

Appeal dismissed. 

STATE v. LATHINGHOUSE. 

(Filed 21 October, 1931.) 

APPEAL by defendant from Devin, J., a t  June  Term, .1931, of CAR- 
TERET. error. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

$5'. B.  R. Guion for defendant. 
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PER CCRIAM. The defendant was convicted of involuntary man- 
slaughter. The State's evidence tended to show that he unintentio~ially 
caused the death of Glennie Lewis by operating an  automobile on a 
public highway with culpable negligence. The defendant's evidence 
tended to show that  the injury resulted from unavoidable accident. The 
contentions of the parties were clearly presented to the jury, and the 
charge of the court explained the law as declared in S. v. R o u n f r e c ,  
181 N. C., 535, and the cases therein cited. We find 

No  error. 

W. H. H. JONES,  ADMINISTRATOR OF RUSSELL JONES,  DECEASED, V. 
W. L. BAGWELL. 

(Filed 21 October, 1931.) 

 PEAL by plaintiff from C o w p e r ,  Spec ia l  J u d g e ,  at  i%pril Term, 
1931, of WAKE. Affirmed. 

This is an action to recover damages for the death of plaintiff's 
intestate, caused, as alleged in the complaint, by the negligence of the 
defendant. 

Plaintiff's intestate, 37 years of age, undertook, in the night time, 
to cross Hillsboro Street, a t  or near its intersection West Street, 
in the city of Raleigh. H e  left the curb on the south side of Hillsboro 
Street, and before he reached the curb on the north side of said street, 
he was struck and fatally injured by an  automobile owned and d r i ~ e n  
by defendant in a westerly direction on Hillsboro Street. H e  died 
within a few hours after he was injured, his death resulting from his 
injuries. 

I t  is alleged in the complaint that at  the time plaintiff's intestate was 
struck and injured, defendant was driving his automobile at  an unlawful 
rate of speed, and in a careless and negligent manner. This allegation 
is denied in the answer. Defendant alleges that  the death of plaintiff's 
intestate was caused by a n  unavoidable accident. 

At the close of the evidence for the plaintiff, defendant moved for 
judgment as of nonsuit. This motion was allowed and plaintiff excepted. 

From judgment dismissing the action, plaintiff appealed to the Su- 
preme Court. 

Pou & P a  and J .  L. E m a n u e l  f o r  plaintiff. 
C l y d e  A. Douglass and R. AT. Simms for  d e f e n d a n f  
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PER CURIAIV. There was no direct evidence at  the trial of this action 
tending to sustain the allegations of the complaint with :-espect to the 
rate of speed a t  which, or in the manner in  which defendar t was driving 
his automobile a t  the time plaintif t"~ intestate was struck and fatally 
injured. Plaintiff contends on his appeal to this Court that the evidence 
tcnds to show facts and circumstances from which the ju -y  could have 
reasonably inferred that defendant was negligent as alleged in  the com- 
plaint. A careful consideration of all the evidence fails t2 sustain this 
contention. All the evidence shows that the unfortunate dl?ath of plain- 
tiff's intestate was the result of an  unavoidable accident, for which de- 
fendant was not responsible. There was no error in  the judgment dis- 
missing the action. It is 

Affirmed. 

FEDERAL RESERVE BAKK O F  RICHMOND v. E. H. MEADOWS AND 
G. S. ATTMORE. 

(Filed 21 October, 1931.) 

APPEAL by plaintiff from Devirt, J., at  January-February Term, 1931, 
of CRAVEN. 

Civil action to recover on a 60-day, negotiable, promissory note for 
$3,500, alleged to have been executed by E. H. Meadows to the First  
National Bank of New Bern, endorsod by G. S, Attmorc:, duly trans- 
ferred and endorsed to the plaintiff for a valuable consideration before 
maturity and without notice of any defect or equity, constituting thc 
plaintiff a holder thereof in  due course. 

The defendants answered, alleging that the plaintiff is not the real 
party in interest, but is acting for the receiver of the First  National 
Bank of New Bern in  undertaking to enforce payment >f said note; 
that the defendants have a counterclaim against said rece ver for more 
than the amount of the note; whereupon they ask that  the receiver of 
the payee bank be made a party. Motion allowed. Plaintiff appeals. 

iM. G. Wallace and W .  H .  Lee f o r  plaintiff. 
W .  B. R. Guion for defendants. 

PER CURIAM. Dismissed on authority of Trust Co. v. Whifehurst, 
ante, 504. 

Appeal dismissed. 
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J. G. CHAMBERS r. WILLIAM BASS. 

(Filed 28 October, 1931.) 

APPEAL by plaintiff from Decin ,  ,I., at April Term, 1931, of PERSOS. 
Civil action to cnforcc agricultural lien in thc sum of $149.74 for 

supplies sold ant1 dclirr.red. The defeudaut pleaded payment in full 
arid overpaynie~it to tlic amount of $4.15, for nhich  cou~ i t e rc l a i~ l~  was 
set up. 

TTerdict and judgment for the defendant for the anlouiit of l ~ i a  
c.ounterclaim, from xhich  the plaintiff appeals, assigning errors. 

H. I .  Satterfield for plaintiff. 
S a t h a n  Lunsford for dr fendanf .  

PER STXIAM. There is 110 valid exceptive assignment of error appear- 
ing on the record. The vcrdict and judgmcwt mill be upheld. 

N o  error. 

C. E. POIKDEXTER v. NORFOLK SOUTHERN RAILWAY COhfPANP. 

(Filed 25 October, 1931.) 

Appeal and Error J d-Burden of showing error is on appellant. 
The burden of showing error on appeal is on the appellant, it  being 

presumed that the judgment of the lower court is correct, and where the 
appellant fails to overcome this presumption the judgment will be affirmed. 

 PEAL by plaintiff from Cranmer,  J., at  Ju ly  Term, 1931, of LEE. 
Civil action to recover damages for an alleged negligent burning 

of about 35 acres of plaintiff's plantation and timber land. 
From a judgment of nonsuit entered at the close of plaintiff's evidence, 

lie appeals. 

H.  X .  Jackson for plaintiff. 
Robinson, Downing & Downing for defendant. 

PER CURIAV. The plaintiff on his appeal to this Court has failed to 
overcome the presumption against error. The testimony of his witnesses 
falls short of the desired result on appeal, because of its indefiniteness 
and uncertainty as to the origin of the fire. 

The  burden is  on appellaiit to ~1101~  crror. I t  is not prrsu~iirtl. Jackson 
1 . .  BPU, a n f ~ ,  3 3 6 ;  Bailey I - .  ,IlcKay, 198 N. S., 638, 152 S. E., 893. 

Affirmed. 



834 IIS T H E  S U P R E M E  COURT. 1201 

WILJIINGTOS CAPE FEAR CORPORATION v. CAPE FEAFL HOTEL COM- 
PANY, IXCOHPOIL~TED, TV. R. BARRINGER A X D  L. S. BARRINGER. 

(Filed 25 October, 1931.) 

Appeal and Error J d-Where Supreme Court is dividrd the judgment of 
the lower court will be affirmed. 

Upon an even division of opinion of the Supreme Court on appeal, one 
Justice not sitting, the judgment of the lower court will bs affirmed with- 
out becoming a precedent. 

,\PPEAL by defendants from Jl id!pf tr?,  J., at May Term, 1981, of XFX. 
HAN~VER.  ,\ffirmetf. 

K. 0. U u r g w i i ~  and Carr, Poiicson S. James  for plaiilfi ff. 
Rosp LP' Lyon  fov defendants. 

PER CURI-AM. J u s t i w  C ' l a r l ~ ~ s o ~ ~  uot sittiiig and the other . l u s f l ( c s  
being evenly dividrd in opinion, the judgmrnt of the Superior ('ourt 
is affirmed without bwomiig  a precedeut. 

Affirmed. 

MARGIE BALDWIN, ADMINISTRATXIS OF DANIEL BALDWIN, v. ATLASTIC 
COAST LINE RAILROAD COMPANY. 

(Filed 28 October, 1931.) 

APPEAL by plaintiff from Daniels, ,J., and a jury, a t  Mc.y Term, 1931, 
of CUMBERLAND. NO error. 

This  i s  an  action for actionable ~~cgligence,  brought by plaintif? 
against defendant. The  defendant denied negligence and !jet up  the plea 
of contributory negligence. Margie Baldwin was duly appointed ad- 
ministratrix of Daniel Baldwin. Her  intestate was killed by defendant 
Railroad Company in  a collision about ten o'clock a t  night in Fayette- 
ville, N. C., 2 May, 1930. Plaintiff's intestate was killed by defendant's 
freight train moving northwardly on the east main line along the middle 
of TVinslow Street a t  the intersection with Franklin. 

The issues submitted to  the jury were as follows: 
"1. W a s  the plaintiff's intestate killed by the negligence of the de- 

fendant, as alleged in the complaint? Answer: No. 
2. Did the plaintiff's intestate by his own negligence contribute to 

his death, as alleged in the answer? Answer: 
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3. What damages, if any, is the plaintiff's intestate entitled to re- 
cover of the defendant ? Answer : ,, 

The jury answered the first issue "90." The court below rendered 
judgment on the rerdict for defendant. The plaintiff made numerous 
exceptions and assignments of error and appealed to the Supreme Court. 

Dye CE Clark for plaintiff. 
Rose CE Lyon for rlefendanf. 

PER CTRIAM. We hare  read the record and briefs of the litigants with 
care. We  have heard the able attorneys argue the case before us. We 
have gone over the exceptions and assignments of error made by plain- 
tiff and read the charge of the court below. We think the  charge cor- 
rect, and we see no new or novel proposition of law presented on the 
record. The controrersy between the litigants was mainly questions of 
fact. The jury has decided with the defendant and we see no legal 
reason to  disturb the judgment. 

IYo error. 

CITY O F  WINSTON-SALEM v. TV. S. SHEPHERD, SR., ET AL. 

(Filed 4 November, 1931.) 

 PEAL by plaintiff from Warlick, J., a t  J u n e  Term, 1931, of FOR- 
SYTH. Affirmed. 

Parrish & Deal for plaintiff. 
,I. 31. Wells, Jr., for W.  S .  Shepherd and wife. 
Xanley, H ~ n d r e n  & Womhle for receiver. 

PER CURIAM. This is an action to foreclose a tax sales certificate. 
When the case came on for hearing a trial by jury was waived and the 
court found certain facts and rendered judgment thereon in behalf of de- 
fendants. This judgment was given in deference to the case of Rexford 
v. Phillips, 159 N.  C., 213; Stone v. Phillips, 176 N. C., 457; and Phil- 
lips v. Rerr,  198 N.  C., 252. The plaintiff admits that these cases are 
controlling unless there are local statutes which justify a judgment for 
the plaintiff. The  statutes referred to are Public-Local Laws 1923, chap. 
502, and Private Laws 1915, chap. 180. We  are of opinion that  an  
analysis of these statutes does not take the present case out of the prin- 
ciple laid down in the cases above cited with respect to the listing of 
property for taxation. The judgment i s  therefore 

,\ffirrned. 
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UEPESDESTS OF W. \T. CANTEE, DECEASED, v. SUKRY COUNTY BOARD OF 
EDUCATION A m  MARYLAND CASUALTY COMPANY. 

(Filed 4 November, 1931.) 

Master and Servant F b-Where there is no causal relation between the 
employment and the injury compensation is correctly denied. 

Whcre the evidence in a proceeding for compensation cnder the Work- 
m e n . ~  Compensation Act fails to disclose any causal relation between the 
accident and the employment, compensation is correctly denied, it being 
necessary that the injury should arise out of the employment to entitle the 
injured employee to compensation. 

 PEAL by depende~its of plaintiff from S h a x , ,  J., a t  Ju ly  Term, 1931, 
of SLRRY. Affirmed. 

The hearing commissiorler found the facts and the conclusion of law 
was to the effect that  W. W. Canter's dependents cotld not recover. 
Upon appeal to the full Commission, the findings of fact and conclusio~~ 
of law before the hearing Commissioner were affirmed, denying coin- 
pensation. Appeal was taken to the Superior Court, and the ju~gmel i t  
of the court below is  as follows: " I t  is ordered and atljudged and de- 
creed that  the judgment of the Industrial  Commission is hereby in all 
things confirmed and the petitioners ill this cause are ~ e n i e d  any com- 
pensation in this action; and that  the defendants, the board of education 
and the Maryland Casualty Company, go without day." The  dependents 
of W. W. Canter, deceased, excepted, assigned error to the judgmerlt as 
signed, and appealed to the Supreme Court. 

Folger  cY: Folger  for dependents .  
,11c~llichael & X c ~ ~ I i c A a e l  for defendants .  

PER CURIAM. The  only material exception and a s s ~ p m e n t  of error 
is to the testimoiiy of Dr.  M. S. Martin. We do not thmk it necessary 
to pass upon the competency of this evidence. 

Public Laws 1929, chap. 120, see. 2 ( f ) ,  (Workmen's Compensation 
Act)  is as follows: " ' Injury '  and 'personal injury' shall mean only 
in jury  by accident arising out of arid in the course of the employment, 
and shall not include a disease in any form, except where i t  results 
naturally and unavoidably from the accident." See, also, see. 4. 

On all the evidence appearing in the record, we think the death of 
W W. Canter, the employee of defendant Surry  County Board of Educa- 
tion, was not the result of an  "injury by accident arising out of and in 
the course of the  employment." There was no causal relation between 
the accident and the employment. The  judgment below is 

Affirmed. 
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FIXAXCE Co. v. ROBIIYSOX ; BIAIR v. INSURANCE CO. 

SECURITY FINANCE COMPANY, IXCORPORATED, V. M. E. ROBINSON AND 

T. K. HOBINSON, T ~ A D I N G  AS &I. E. ROBINSON AND BROTHER. 

(Filed 10 November, 1931.) 

CIVIL ACTIOX, before Sinelair ,  J., a t  May-June Term, 1931, of WAYNE. 
The plaintiff instituted an  action against the defendants upon cer- 

tain pron~issory notes given for the purchase price of radios and radio 
cquiprnent. The notes were payable to the Brenard Manufacturing Com- 
pany, and i t  was alleged that  they were duly endorsed to the plaintiff 
a d  that the plaintiff was a holder thereof in due course. The defendant 
offered evidence to the effect that the property mas worthless. Issues 
were submitted to the jury and answered in favor of the defendant. 

From judgment upon the verdict the plaiutiff appealed. 

0.  L\. L o d a c e  for plainti#. 
Ilickinson & E'recman and 11'. S. 0'8. Robinson f o ~  defendat~t .  

PER CURIABI. The trial judge instructed the jury correctly upon all 
phases of the law i n r o l ~ e d  in the controversy. Indeed there is no excep- 
tion to the charge as given. Consequently, the trial of the cause was 
narrowed to the determination of issucs of fact, a n d  hence the  verdict 
determines the  merits of the action. 

No error. 

JOHN FRIES BLAIR, RECEIVER OF L. LESKOWITZ, TRADING AS SOUTH- 
ERN LOAN OFFICE v. PATRIOTIC INSURANCE COMPANY O F  
AMERICA, (Nos. 1812 AND 1887), A N D  JOHN FRIES BLAIR, RECENER 
OF L. LEFKOWITZ, TRADING AS SOUTHERN LOAN OFFICE V. SOUTH- 
ERN HOME INSURANCE COMPANY OF THE CAROLINAS ( N O .  1818). 

(Filed 10 November, 1931.) 

APPEAL by plaintiff from Oglesby, J., at  September Term, 1931, of 
FORSYTN. 

Civil actions instituted in the Forsyth County Court to recover on 
three fire insurance policies, consolidated for the purpose of trial and 
heard together. 

The  defenses interposed were that the  policies in suit were void, be- 
cause of the failure on the part  of the assured to comply with "the irou 
safe clause" contained in each policy. 
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From a judgment of nonsuit entered a t  the close of plaintiff's evidence, 
an appeal mas taken to the Superior Court of Forsyth County, where 
the judgment of the County Court was affirmed, and the plaintiff again 
appeals, assigning error. 

Henet Poliiioff and Ratcl i f f ,  H u d s o n  & Ferrell  for plaintiff 
J o h n  X .  R o b i m o n  and Fred  S.  H u t c h i n s  for defenclmts .  

PER CURIAJI. Affirmed on authority of Coggins v. Ins. (Yo., 144 N. C., 
7 ,  66 S. E., 506, which is essentially on all-fours with the case a t  bar. 

The cases of Arnold v. Ins. Co., 152 N.  C., 232, 67 El. E., 574, and 
X o r f t  v. I n s .  Co., 192 N.  C., 8, 133 S. E., 337, cited and relied upon by 
plaintiff, are readily distinguishable. 

A!ffirmed. 

EDNA ELLIOTT v. BOARD O F  COMMISSIONERS O F  LEXINGTON. 

(Filed 10 h'ovember, 1931.) 

L \ l ~ ~ l ~ a ~  by defendant from S i n k ,  J., at  April Term, 11331, of ~ A V I ~ -  
sox. N o  error. 

Spuil l  & Olive for plaintiff .  
Rapev  d R a p e v  for de fendanf  

PER CURIAM. This is a civil action prosecuted by the plaintiff to 
recover damages for personal in jury  alleged to have b?en caused by 
the negligence of the defendant in allowing the ground w r e  on a power 
pole to become charged with electricity. The Lexington Moving Picture 
Company was made a party defendant, but at thc close of the plaintiff's 
evidence its motion for nonsuit was granted. 

The plaintiff lived on a lot contiguous to Second Avenue and Marble 
Alley. F o r  a number of years the defendant has  maintained a line of 
poles and wires to and in the alley. On one of the polw there was a 
ground wire which was not insulated. T h e  plaintiff and her husband 
lived with hcr father and mother on the lot in question. The  plaintiff's 
mother, Mrs. Harris ,  undertook to lead a cow from the barn inio the 
alley by means of a chain connected with a leather halter which was 
fastened to the cow's head. Without fault ou the part  of Mrs. Harr is  
the chain came in contact with the ground wire which wa13 ch~l .ged with 
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electricity and the current was transmitted to the chain. T h e  plaintiff 
seeing that  her mother had been shocked and incapacitated by the cur- 
rent sought to rescue her and ill doing so was herself electrifictl and 
seriously injured. Fo r  this injury she brought suit and the jury an- 
swered the two issues of negligence and damages in her favor. Judgment 
was rendered for the plaintiff and the defendant exceptcd aud appealed. 

Upon an  inspection of the appellant's assignments of error we firid 
110 satisfactory reason for granting a new trial. The  principles appli- 
cable to the controversy are discussed in S m a l l  7.. U f i l i t i e s  Co., 200 
N .  C., 719, R a m e y  v. P o w e r  Co., 195 N .  C., 788, and J l r A l l i s f e r  7%. 

P r y o r ,  187 N. C., 832. 
X o  error. 

CHARLIE BELL, ADMIXISTRATOR OF ALONZO BELL, v. GREAT ATLANTIC 
AND PACIFIC TEA COMPANY, N. J .  WHITE, AND MORTON MOTOR 
IJNES, INCORPORATED. 

(Filed 10 November, 1931.) 

-IPPEAI, by plaintiff from TT'arlick, J., a t  September Tcriu, 1931, of 
DAVIDS~X.  Affirmed. 

Walscr CE Il'alser fo7. appe l lan t .  
R a p e r  Le. R a p e r  f o r  appel lee .  

PER CURIAM. The  plaintiff brought suit to rcLcovcr tlainagw for tlw 
wrongful death of his iritestatc Alonzo Bell. H e  moved for jutlgmeiit 
by default and inquiry against the Great Atlantic and Parific Tea Com- 
pany for want of :ill answer. This defendant resisted the plaintiff's 
rriotioli and mol-cd for an extel~sio~i of time for filing the answer. The 
clerk denied the defendant's nlotioli for  want of power to extend the 
time, gave judgment by default aud inquiry, and retained the case upon 
the docket of the Superior Court for the assessment of damages. The  
defendant excepted a i d  appealed. Judge Warlick fouud certain facts 
:rnd in the exercise of his discretion granted the defendant's motion 
for the extc~ision of time a t  which to file i ts  answer. 

The  judgment is affirmed upon the authority of 1 l l c X a i r  2%. Y a ~ b o r o ,  
186 N. C., 111, and H o w a r d  v. f f i n s o n ,  191 X. C., 366. 

Affirmed. 
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BERTHA NEBEL V. WILLIAM NEBEL. 

(Filed 25 November, 1931.) 

Appeal and Error J d-Where Supreme Court is divided the judgment of 
the lower court will be affirmed. 

Upon an even division of opinion of the Supreme Court on appeal, one 
Justice not sitting, the judgment of the lower court will b$ affirmed with- 
out becoming a precedent. 

APPEAL by deferidaut from H a r d i n g ,  J., a t  J u n e  Term, 1931, of 
MVIECI<LENBZ.IIG. Iiffirined. 

This  is  a n  action brought by plaintif? agaimt the de f t i~dan t  (1 )  for  
alimony without divorce ( 2 )  application for  all allowance for  subsist- 
vuce pendcn te  l i te .  3 C. s . ,  1667. 

T.  L. K i d - p a t r i c l i  and H .  L. 7'uylor f o r  plainti f f ' .  
E. A.  Hi l l i e r  and B. G. Il'rrtX,ins for  d e f e n d a n f .  

PER CERIAI~.  The  Court being eveuly divided in op i~ l io i~ ,  o l ~ e  of tlic 
members, tlie Chief J u s t i c e ,  not s i t t i l~g ,  tlic judgnici~t oi' tlic S u l m i o r  
Court is affirmed and stands as the dccision of this  a ~ t i o n ,  without 
becorning a precedeut. Choch  I . .  I l ' ro frrn  17niotl I ' d .  ('o., 196 N. C., 
823; T u r b o r o  zs. J o h n s o r ~ ,  196 h'. C., 821; I'nrsons T .  l j o n ~ t l  of Rduc tr- 
t i o n .  200 N. C., 88; D z ~ i * h a ~  r .  L l o y d ,  200 K. C., 803. 

.\ffirmcd. 

CITIZEKS SAVINGS AND LOAN COMPANY v. J. C. WARREN, TRADIXG AS 

WARREN TRANSFER COMPAXY. 

(Filed 2 December, 1931.) 

PER CURIAM. Tlie plaiiltiff brought suit to recover tlie : L I I I O U I ~ ~  of 
premiums alleged to be clue 011 sevcral policlies of illsuiance \rhich it 
had procured for  the benefit of and had delivered to i l ~ e  defelltlailt. 
Tlw csccptioi~s r e l a t ~  wt i rc ly  to iustrucxtio~l. g i w n  tllv jury \rllical~ i ~ i  

o w  opinion arc frce from error. 
S o  crror. 



N. C . ]  FALL TERM,  1931. 841 

S .  13. LACY v. J. B. HORTON. 

(Filed 9 December, 1931.) 

APPEAL by plaintiff from Clement, J., at  Ju ly  Term, 1931, of AVERY. 
Affirmed. 

Charles Hughes and W .  C ,  Newland for p7aintif. 
J .  W .  Ragland and Burke d Burke for defendant. 

PER CURIAN. This is an action to recover damages for personal in- 
jury. The plaintiff, who was a deputy sheriff, served a capias ad testi- 
ficandum on the defendant. The defendant requested the plaintiff to 
permit him to go to the county seat of Avery in  his own car. He was 
unable to start the engine and requested the plaintiff to use the crank, 
and when the plaintiff undertook to do so the motor "back-fired" and 
caused the crank to strike and injure the plaintiff's hand and arm. A t  
the close of the evidence the  court dismissed the action as in case of 
nonsuit, and the plaintiff excepted and appealed. 

Upon an inspection of the entire record we are of opinion that  the  
judgment should be affirmed. 

Affirmed. 

J. J. WOOTTON v. R. D. McGINNIS AND H. H. CANNON. 

(Filed 9 December, 1931.) 

APPEAL by defendant, H. H. Cannon, from Harding,  J., at  January  
Term, 1931, of GASTON. N o  error. 

This is an  action to recover damages resulting from collisions between 
an automobile owned and driren by the plaintiff, and automobiles owned 
and driven by the defendants. The collisions occurred on the Wilkinson 
Boulevard, a State Highway, between the cities of Gastonia and Char- 
lotte. 

Plaintiff's automobile, ~vhile traveling along Wilkirison Bouleverd, 
from Gastonia to Charlotte, \$as first struck and injured by the auto- 
mobile owned and driren by the defendant, R. I). McGinnis. This 
defendant drove his automobile from a side road into Wilkinson Boule- 
vard, while plaintiff's automobile was passing the intersection of the 
side road with the Boulevard. The jury fonnd that the collision bc- 
tween plaintiff's automobile and the automobile owned and driven by 
the defendant, R .  D. IllcGinnis, was caused by the negligence of said 
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defendant, and that plaintiff did not contribute to the injuries to his 
automobile by his ncgligenc~. Plaintiff's damages rcwlting from this 
collision were assessed at $75.00. 

As the result of the collision betweell plaintiff's automobile and the 
iiutomobile owned and driven by the defendant, R. D. McGinnis, plain- 
tiff lost control of his automobile, which, however, proceeded along the 
Boulevard in the direction of the city of Charlotte. I t  was then struck 
and injured by the automobile owned and driven by the defendant, 
H. H. Cannon, which was approaching plaintiff's automobile on the 
Boulevard, from the direction of Charlotte. As the rermlt of this col- 
lision, plaintiff sustained injuries to his person. The jury found that the 
collision between plaintiff's automobile and the automobile owned and 
driven by the defendant, H. II. Cannon, was caused by the negligence 
of said defendant and that plaintiff did not contribute tcl his injuries by 
his negligence. Plaintiff's damages resultilig from tlii:; collision were 
assessed at $1,100. 

From judgment that plaintiff recover of the defendanl, R. D. &Gin- 
nis, the sum of $75.00, and from the defendant, H. H. C'annon, the sunl 
of $1,100, the defendant, H. H. Cannon, appealed to the Supreme Court. 

P. W .  Garland f o ~  plui?~fi , f .  
J .  Laurcncc Jones, J .  I,. DeLancy and H e n ~ y  E. Fisher. for defendanl. 

PER CURIAAI. AIssignments of error relied upon by dt~fe~idant, H. H .  
Cannon, on his appeal to this Court, cannot be sustained. There was 
evidence sufficient to sustain the allegations of the complaint. This 
evidence mas submitted to the jury by the court in a charge which is 
free from error. We do not deem it necessary to write an opinion in this 
appeal. The judgment is therefore affirmed TI-ithout an opinion. C. S., 
1416. 

No error. 
- 

STATE v. WILL ELMORE. 

(Filed 23 December, 1931.) 

A P ~ E A L  by defendant from Harding, J., at August-September Term, 
1931, of MACON. 

Criminal prosecution tried upon an indictment charging the defend- 
ant, and another, (1) with breaking and entering a garage, (2) with 
the larceny of "one Model T, 1927, Ford automobile," valued at $200, 
the property of E. 0. Rickman, and ( 3 )  with receiving said automobile 
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knowing i t  to have been feloniously stolen or taken in violation of 
C. S., 4280. 

The case was submitted to the jury on the presumption tha t :  "When 
goods are  stolen, one found in  possession so soon thereafter that  he  
could not have reasonably got the possession unless he had stolen them 
himself, the law presumes he mas the thief." S. v. Graves, 72 N. C., 
482; 8. v. XcRae,  120 IT. C., 608, 27 S. E., 78. 

Verdict: "Guilty on the third count in the bill of indictment." 
Judgment:  Eight months on the roads. 
Defendant appeals, assigning errors. 

Attorney-Gene~al Bvummitt  and Assistant Attorney-General Seazuell 
for the State. 

George B .  Patton and Edwards Le. Leatherwood for defendant. 

PER Cu~ranr .  The  case i s  controlled by the decision in  8. z l .  Best, 
203 N. C., 9, and S. z'. ddams,  133 N. C., 667, 45 S. E., 553. 

New trial. 

L. DALE THRASH v. C. B. ROBERTS AND R E X  S. SMATHERS, AND C. B. 
ROBERTS v. L. DALE THRASH AND R E X  S. SMATHERS. 

(Filed 23 December, 1931.) 

APPEAL by C. B. Roberts from Harding, J., at  J u n e  Term, 1931, of 
BUNCOMBE. Affirmed. 

The above entitled actions were corisolidated by consent and tried in 
the General County Court of Bunconibc County. From judgment ren- 
dered by said court, C. B.  Roberts appealed to the Superior Court 
of Bullcornbe County. The  assignments of error on said appeal were not 
sustained. 

From judgment affirniing the judgment of the general county court, 
C. B.  Roberts appealed to the Supreme Court. 

It'ells, Blackstock & Taylor for L. Dale Thrash, appellee. 
Lincoln L. Kellogg f o ~  C.  B .  Roberts, appellant. 

PER CURIAM. The assignments of error on this appeal are not sus- 
tained. There is no error i n  the judgment of the Superior Court. 

We do not deem it necessary to file a written opinion in this appeal 
and therefore affirm the judgment without an opinion. C. S., 1416. 

Affirmed. 
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W. P. ROSE ET AL. v. KITCHEN LUMBER COMPANY. 

(Filed 23 December, 1931.) 

APPEAL by plaintiffs from Harwood, Special Judge, at June Terrn, 
1931, of GRAHAM. 

Civil action for trespass. 
From an adverse verdict and judgment thereon, the plaintiffs appeal. 

T.  M.  Jenkims for plaintiffs. 
Moody & Moody for defendant. 

PER CURIAM. The record contains no exceptive assignment of error 
which can be sustained. The verdict and judgment, the]-efore, will be 
upheld. 

No error. 

STATE v. VAN SHOEMAKER, BEN BREWER AND WILL MCLAIN. 

(Filed 23 December, 1931.) 

APPEAL by defendants from :lIoove, J., at May Term, 1931, of IRE- 
DELL. N O  error. 

Defendants were tried on an indictment for violations clf the prohibi- 
tion law of this State. N. C. Code of 1931, sec. 3411. There was a ver- 
dict of guilty as to each of the defendants. 

From judgment on the rerdict, the defendants appealed to the Su- 
preme Court. 

Attorney-General Brun~mi t t  and Assistant Attorney-General Seawell 
for the State. 

P. P. Dulin and Lewis & Lewis for defendants. 

PER CURIAM. Defendants' assignments of error on this appeal cannot 
be sustained. There was evidence tending to show that defendants are 
guilty as the State contended, at the trial. This evidence was submitted 
to the jury under a charge which is free from error. The judgment is 
affirmed. 

No error. 
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CLYDE F. FLEMRIING V. T H E  HOMESTEAD F I R E  INSURANCE COM- 
PANY OF BALTIMORE, MARYLAND. 

(Filed 23 December, 1931.) 

APPEAL by plaintiff from a judgment of S fack ,  J., reversing a judg- 
ment of the general county court. From BurvcoM~e. Affirmed. 

Edward H. X c N a h a n  f o r  p1a.intiff. 
R. R. Williams for defendant. 

PER CURIAM. This i s  an  action to recover an  amount alleged to be 
due the plaintiff on a policy of insurance issued by the defendant on 
3 August, 1929, indemnifying the assured against loss of an automobile 
by theft, robbery, pilferage, or  fire. The  Peoples F i r e  Insurance Com- 
pany mas permitted to iriterwne but it did not appeal from the judgment 
of the Superior Court. 

I n  the general county court the defendant made the usual motions for 
nonsuit, which ncre  dcnied. Issues were submitted to the jury and 
upon the rerdict judgnient against the defeiidant was given, as appears 
of record. The  Superior Court adjudged that the action should have 
been dismis~ed as in case of nonsuit and remancled the cause for further 
proceedings. No rider was attachcd to the policy. The plaintiff ex- 
cepted and appealed. 

The  policy contains the following pro~is ions  : 
1. "This policy is made and accepted subject to the provisions, ex- 

clusions, conditions and warranties set forth herein or erdorscd hereon, 
and upon acceptance of this policy, the assurcd agrees that its terms 
embody all agreements then existing between himself and this conlpany 
or any of its agents relating to the insurance described herein, and no 
officer, agent or other representative of this company shall have power 
to waive any of the terms of this policy unless such waiver be written 
upon or attached hereto, nor shall any privilege or permission affecting 
the insurance under this policy exist or be claimed by the assured unless 
so written or attached. This policy shall be void in event of violation 
by the assured of any agreement condition or warranty contained herein, 
or  in any rider now or hereafter attached thereto." 

2 .  "KO recovery shall be had under this policy if at the time a loss 
occurs there be any other insurance, whether such insurance be valid 
and or collectible or not, covering such loss, which would attach if this 
iiisurance had not been affected." 
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3. "Unless otherwise provided by agreement in writirg added hereto, 
and except as to any lien, mortgage or other encumbrtlnce specifically 
set forth and described in  paragraph D of this policy, this company 
shall not be liable for loss or damage to any property inljured hereunder 
while subject to any lien, mortgage, or other encumbrance." 

4. "KO suit or action on this policy or for the recove:y of any claim 
hereunder ;hall be sustainable in any court of law or equity unless the 
assured shall have fully complied with all the foregoing requirements.'' 

,4n examination of the record leads us to the conclusion that the 
plaintiff is precluded from recovering by the terms of the policy both 
as to additional insurance and as to an encumbrance on the property 
unless there was a waiver by the defendant, and that there is not suffi- 
cient evidence of such waiver to support the answer to lhe fourth issue 
submitted to the county court: 

Did the defendant, Homestead Fire Insurance Company, waive the 
breach, if any, by the plaintiff of conditions in the polil:y? 

We are therefore of opinion that there was no error in the judgment 
of the Superior Court and that it should be affirmed. Johnson  v. In- 
surance Co., ante, 362; Greene v. Insurance Co., 196 N.  C., 335; W e l c h  
v. Insurance Co., ibid., 547;  S m i t h  v. Insurance C'o., 193 N. C., 446; 
Roper  v. Insurance Co., 161 N .  C., 151; W a t s o n  v. I n s ~ r a n c e  Co., 159 
N.  C., 639. Judgment 

Affirmed. 

GREEN R I V E R  MANUFACTURING COMPANY v. J. 0. B E L L  ET AL. 

(Filed 23 December, 1931.) 

APPEAL by defendants from Stack ,  J., at May Term, 1931, of HEN- 
DERSOK. 

Civil action to determine the rights of the parties under a consent 
judgment, tried upon the following issue : 

"Is the plaintiff the owner of an easement or privilege in the water 
line, ditch, flume or conduit described in the complaint and entitled to 
get water from the reservoir on the lands of J. 0. Bell, Jr., by virtue 
of the consent judgment rendered at the May-June Term, 1928, in the 
various cases then determined between Green River Manufacturing 
Company, F. D. Bell, J. 0. Bell, and J. 0. Bell, Sr., arl alleged in the 
complaint ? Answer : Yes." 

Judgment on the verdict for plaintiff, from which the defendants 
appeal. 
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Ewbank, Whitmire d Weeks  for plaintiff. 
Shipnzan d Arledge for defendants. 

PER CURIAIII. N o  error has bee11 show11 in thr, t r ial  court's interpre- 
tation of the consent judgment. This  is all the case prcsents. The  princi- 
ples applicable werr discussrd in R7ank.enship 7 > .  Dolr f in ,  191 3. C'., 790, 
133 S. E., 199. 

N o  error. 
-- 

ALVIK B E R R Y  v. D R E X E L  F U R N I T U R E  COMPANY AND GEORGIA 
CASUALTY COMPANY. 

(Filed 23 December, 1931.) 

,\PPLAL by defendants from Sink, J., at  Ju ly  Tcr i~i ,  1931, of &fc-  
DOWELL. Affirmed. 

This is  a proceeding begun before the Korth C'aroli~ia Industrial 
Commission for compensatiori under the prorisions of the 'CVorkmen's 
Compensatioi~ ,\ct of th i i  State. Chaptcr 120, Public. L;IWS, 1 9 2 9 ;  
chapter 133A, S. C. C o t l ~ ~  of 1931. 

CIaimant was injured on 17 December, 1929, while engaged in work 
as a carpenter, constructing a dry-kiln for thc Drexel Furniture Com- 
pany a t  Morganton, N. C. H e  lvas employed to do said ~ \ o r k  by Everett 
Mull, who had undertaken to construct the dry-kiln under a contract 
with the Drexel Furniture Company. I t  was admitted that  claimant's 
injuries were the result of an  accident, and that  they arose out of and 
in the course of his employment. 

Claimant contended that  Everett Mull, by r i r tue  of his contract with 
the Drexcl Furni ture  Company, was an  employec or agent of said cum- 
pany, and employed him to do the work in which h(. was engaged a t  thc 
time he was irljured as such agent; arid that  for this reason he was an 
employee of the Dresel Furniture Company, and entitled to compensa- 
tion under the provisions of the North Carolina Workmen's Compensa- 
tion Act from the defenclants, Drrxel Furniture Company, and its 
insurance carrier, Georgia Casualty Company. 

Defendants contended that  Everett Nul l  by whom claimant was em- 
ployed a t  the time he  mas injured, was an independent contractor with 
respect to the work in which claimant was engaged when he was injured;  
and that  for this reason claimant was the employee of Everett Zkfull, and 
not of the defendant, Drexel Furni ture  Compang, and is, therefore, not 
entitled to con~pensation from the defendants. 

The proceeding was heard by Commissioner Dorsett, a t  Morganton, 
S. C., on 2-1 July,  1930. L i t  this hearing the Cominissioncr fount1 as a 
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fact, that  "Everett Mull, a t  the time of the accident suffered by the 
claimant, was an employee of the Drexel Furni ture  Company and not an 
independent contractor." Lpon  this and other findings of fact to which 
there were no exceptions, and upon his conclusioiis of law, Commissioner 
Dorsett made an  award directing the defendants to pay to the claimant 
the sums of money as therein set out. Upon defendants' appeal from 
this award to  the full  Commission, the findings of fact and conclusions 
of lam of Commissioner Dorsett were reviewed and apprcved. The award 
made by him was affirmed. 

Defendants' appeal from the award of the full  Commission mas heard 
by Judge Sink. At  this hearing the findings of fact, cordusions of law 
and award of the full Commission were approved and affirmed. Defend- 
ants appealed to the Supreme Court. 

8. J .  Ervin, and 8. J .  Erv in ,  Jr.,  for claimant. 
Winborne d Procter for defendants. 

PER CURIAM. The only question of law presented bj. this  appeal is  
whether there was evidence a t  the hearing before Commissioner Dorsett, 
sufficient to support his  finding of fact that  Everett Mull was an em- 
ployee and not an  independent contractor of the defendant, Drexel 
Furni ture  Company, with respect to the construction of the dry-kiln on 
which claimant was a t  work at the time he mas iniured. We are of the 
opinion that  this question must be answered in the affirmative. Gadsden 
v.  Craft ,  173 N.  C., 418, 92 S. E., 174. Claimant ~m3, therefore, an 
employee of the defendant, and is entitled to compensation from the 
defendant and its insurance carrier, Georgia Casualty Cc~mpany. 

The judgment of the Superior Court affirming the award of the I n -  
dustrial Commission is  

Affirmed. 

JAMES STEPP v. R.  P. ROBINSON. 

(Filed 23 December, 1931.) 

APPEAL by defendant from Schenck, J., at  April-May Term, 1931, of 
BENDERSON. 

Civil action for damages, tried upon the following issues: 
"1. Did the defendant, R. P. Robinson, prevent the plaintiff, James F. 

Stepp, from reading the deed, Exhibit C, by means of fraud, as alleged 
in  the complaint ? Answer : Yes. 
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"8. I f  so, what aniount of damage is  the plaintiff, James F. Stepp, 
entitled to recover of tlie defeiida~lt, R. P. Robinsoil? Xnsver : $3,500." 

From a judgrnciit 011 the verdict, the defendant appeals, assigning 
errors. 

11'. R. Sheppard avd 0. 1;. E'. Blytlze for plazntifl. 
R. S .  Eaves and dtover P. Dunnagan for defendant. 

PER C U R I . ~ .  The  record contailis no exceptive assignment of error 
which can be sustained. On the trial, the case resolved itself into a 
contest over disputed facts. The  verdict speaks for itself. 

I n  the absence of demoiistrated error, the verdict and judgment will 
be upheld. 

K o  error. 

C. J?. LEWIS,  JR., BY HIS NEXT FRIEND, C. F. LEWIS, V. BASKETERIA 
STORES, IR'CORPORATED. 

(Filed 23 December, 1931.) 

CIVIL ACTION, before Clement, J., at  April Term, 1931, of FORSPTH. 
The plaintiff, a boy nine years of age, instituted by his next friend, an  

action against the defendant for daniages for personal injury sustained 
by collision with a truck owned by the defendant and operated by one 
of its agents. T h e  action was instituted in the county court and three 
issues were submitted to the jury, as follows: 

1. "Was Korman Casper operating the truck of the defendant within 
the scope of and in the execution of his authority ?" 

2. "If so, was the plaintiff injured by the negligence of the defendant, 
as alleged in the complaint ?" 

3. "What damages, if any, is  the plaintiff entitled to recover of the  
defendant ?" 

The issues were ansnered by tlie jury in favor of plai~itiff and dam- 
ages assessed in the sum of $400. Thereupon the defendant appealed 
to the Superior Court. The  Superior Court judge overruled the excep- 
tions filed by the defendant arid affirmed the judgment of the county 
court, and the defendant appealed to  this Court. 

J o h n  D. Slazcter for plainf i f .  
Yarrish & Dm1 for defendant. 

PER CURIAJ~.  The evidence tended to show that  the plaintiff was 
struck while standing on the siden-alk by a truck belonging to the de- 



850 I N  T H E  S U P R E M E  COURT. [201 

fendant. The  truck was used for delivering groceries in the due coursc 
of business. The  driver of the truck left it to deliver a package of 
groceries and thereupon another employee of the defendant, who accom- 
panied the driver in order to point out thc hornes of cujtonlers, under- 
took to turn tlie truck around in thc s t r ~ e t ,  and in so doing, r an  it upon 
the sidcwallr and into the plaintiff. 

These facts invoke the principle of law clrclared in  J e f w y  v. Xfg .  Ca.. 
197 K. C., 724, 150 S .  E., ,503, which is rlecisiyc of thr  merits of thi. 
case. 

L\ffirn~ed. 
- - - -  

C. E. HOLLOWAY v. AMERICAS COTTOS MILLS, INCCRPOBATED, AND 

L. F. SCURRY. 

(Filed 23 December, 1931.) 

,\PPEAL by plaintiff from Harr7ing, J., and a jury, at May Term. 
1921,  of GASTON. No error. 

The issues submitted to the jury and thcir auswcy thweto ww n\ 
fo1lon.s : 

"1. Did the defe~idant Scurry unlawfully assault the ?laintiff, ns :\I- 
legcd in the complaint ? -1nswer : No. 

2. Did the defendant ,lmerican Cotton Mills, Incorpcrated, through 
their agent, unlawfully assault the plaintiff as nllcgetl in thcir corrl- 
plaint ? Answer : 

3. What  damagm, if ally, is tlie plaintiff c ~ ~ t i t l c d  to rrcsvcr? Ausner : 
7 7 

Up011 the verdict the court below r e d e r e d  judgment for the defead- 
ants. Plaintiff made numerous exceptions and assignments of crror and 
appcalecl to the Supreme Court. 

8. A. Cleary and J .  C: H a m m e  for pluinfiff'. 
S t o n ~ u - a l l  Jackson  Durham f o r  defendan fs. 

PER C ~ R I A ~ ~ .  This was a civil action for damages growing out of 
the alleged wilful, vanton and malicious assault committed, upon the 
plaintiff by one of the defendants, L. F. Scurry, incliv dually and aq 
agent of the codefendant ;lmerican Cotton Nills, Incorporated. The  
alleged assault having been committed by the defendant Scurry, whilc 
in the discharge of his duties as overseer of the defendant ,2rnerican 
Cotton Mills, Incorporated, during his regular hours of e~nployment and 
on the premises of the American Cotton Mills, Incorporated. a l l~gedlp  
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in an  effort to expel the plaintiff from the premises, in TI-liich plaintiff 
sustained serious bodily injuries. 

The  defendant Scurry ill answer, admitted that  he was an oversccr 
of the ,lmcrican Cottoil Xills, Incorporated, but denied that  any par t  
of his tlutics authorized lliin to assault the plaintiff, and as a defense to  
the action alleged that he did nothing more than defend himself against 
a murderous assault of the plaintiff made on him without cause with a 
knife. 

The  defmdaiit American Cotton I\lills, Incorporated, in ansner says 
that "I t  is t rue that the defendant Scurrv was employed as an overseer 
of the Aincrican Cotton Mills, ~ n c o r ~ o r n t e d ,  and t t h e  time set forth 
i n  the complaint was in  charge of the American Cotton Mills Depart- 
ment, but it is denied that  the said Scurry was authorized by this de- 
fendant to assault the plaintiff or that the said Scurry did in fact assault 
the plaintiff; and if in fact the said Scurry did assault the plaintiff 
he was acting nholly apart  from any duty that  was his by reason of his 
employment by this defendant." 

F rom the evidence in the court below, tllc jury was fully justified in 
rendering the verdict they did. Upon careful review of the entire record 
and reading the briefs of the parties to the controversy, we can see no 
prejudicial or reversible error in the conduct of the trial of the action 
in the court below. 

N o  error. 

DISPOSITION OF  APPEALS FROM SUPREME COURT OF 

NORTH CAROLINA I N  SUPREME COURT OF  

T H E  UNITED STATES 

Southern Railway Company v. Hamilton and Seaboard Air  Line Rail- 
road Compaiiy v. Hamilton (200 ZT. C., 543). Petitions for writs 
of certiorari denied. 



ADDRESS 

PRESENTATION OF THE PORTRAIT 

STEPHEN CAMBRELENG BRAGA\N 

TO THE 

SUPREME COURT OF NORTH CAROLINA 

ON TUESDAY, 1 SEPTEMBER, 1931 

The  presentatiou to this Court of the portrait of a departed friend 
and former law partner is  attended with sentiments both of satisfaction 
and of sorrow. 

Stephen Cambreleng Bragaw, the second of a family of cmight children, 
was born in the town of Washington, Beaufort County, Nor th  Carolina, 
22 February, 1868, and died there in his sixty-second year, 8 January ,  
1930. H i s  father was John Goldsmith Bragaw, a native of Long Island, 
New York, who came to Nor th  Carolina in 1859, and in the W a r  Be- 
tween the States cast his fortune with his adopted State. I n  1864, he 
married Ann Cambrcleng Hoyt, of Washington, desceudant of Ann 
Caldon, a native of Scotland, who married C'olonel J o h r  Patten, also 
of Beaufort County and an  officer in the Revolutionary War.  From 
this marriage of Ann Caldon and John  Pntten was descenied Churchill 
Caldon Cambreleng, who removed to New York, became a member of 
Congress from Xew York City, was Chairman of the Ways and Means 
Committee and of the Committee on Foreign Affairs, and in 1840 was 
appointed Minister Plenipotentiary to Russia. H i s  brolher, Stephen 
Cambreleng, was the maternal uncle for xvhom Stephen Cambreleng 
Bragaw was named, and was a distinguished lawyer and ;mis t  of New 
York City. 

The  Bragaw family traces its origin in  America to Bourgon Bracard, 
a French Huguenot, who settled on Long Island in  1726, where some 
of his descendants have since lived in the home built by him. They also 
were active partisans in  the Cause of Independence and a,tained prom- 
inence in the campaigns conducted in that  section during the Revolution. 

This sketch of Stephen Bragaw's honorable, and even distinguished, 
ancestry is not out of place here, because i t  was par t  of the man himself. 
Always he took a proper pride in it,  and his daily walk rind conversa- 
tion, his contact with his fellow man and the friction inebritable to the 



[2Ol S. C.] FLZLL TERM, 1931 833 

practice of his profession were tempered by the co~~sciousness of a 
background and of the blood of gentle folk ill his reins. P o u r  Hoiiors, 
before whose Forurn all men are equal in respect of their legal rights, 
itill not take it amiss, therefore, that  I have called attention to his 
gentility, nllich in his case was both a quality and an ornament. This 
quality was emphasized also in the place and ill the period of his up- 
hriilging, but it implies nothing of ease or of wealth, nor any lack 
of diligence or necessity, as may be understood a t  once upon recollection 
of the fact that  he was born and lived in a small town, which but a 
short time hefore had been nearly destroyed by the besom of war and its 
\veil-to-do citizens reduced almost to penury. H i s  parents were econom- 
ical, iritlustrious people, and, while as a boy he may not always have 
foulid working in the garden, caring for the poultry and milking the 
coows congeiiial tasks, lie certainly was not above them, and to perform 
tlirm thoroughly was part  of his valuable training. 

I t  may be of special interest to those nhose acquai~itailcc was limited 
to his later years to know that  as a youth he was unusually strong and 
T irilc, fond of all out-of-door sports, particularly baseball aud football, 
aiitl that he was made Captain of the first team a t  the University of 
S o r t h  Carolina to play intercollegiate football. But  lie was more than 
2111 athlete, and early in life developed a love of litcraturt,, ~r l i ich  was 
fostered by his home enrironment, and the private schools of his home 
town, with a year at Trinity School, Cliocowinity, qualified him as an 
alternate to pass the examinations a t  ilniiapolis, although upon failure 
of the regular appointee his mother objected to a naval career, and 
consequently he returned to his home and worked in n store, studying 
a t  night, until he was able to enter the University, where he  remained 
for three -ears ,  but did not graduate because of the necessity of going 
to work again. I l t  the University, besides going in for athletics, he 
was a leader i ~ t  tlic intellectual and social life of the student body, 
joined the  D. I<. E. Fraternity and was one of its outstanding members. 
At the end of his third year there, he taught school a t  Pollocksville, 
Jones County, was a teacher in the Kew Bern Collegiate Inst i tute from 
1889 until the summer of 1891, when in two months and ten days a t  
Chapel Hi l l  lie completed the full law course then required and mas 
licensed by this Court to practice law in September, 1891. With  twenty- 
five dollars saved up, he a t  once began the practice of lam in New Bern, 
and in 1803 was elected its City Attorney. I n  the same year he was 
married to Miss Maude Haywood Amyette, of New Bern, then and 
since one of the State's best known and most charming women, and 
with her as his helpmeet moved in 1894 to St. Louis, Missouri, as 
President of the Gilbert Elliott Collection Company, a position tendered 
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him as the result of some excellent legal work in Kern Bwn,  but which 
he had to give up  because the climate there and overwork had impaired 
his health, inducing his return to Washington, S o r t h  Cardina ,  in 1595, 
where hc located and thereafter continued to reside. 

H e  mas not without honor in his own country, serving as Nagor in 
1897-8, as City Attorney from 1900 to 1906, inclusive, as County Super- 
intendent of Schools in  1002-3, and as State Senator frcin the Second 
Senatorial District i n  1904. H e  was a member of the  Episcopal Church 
and of the  Masonic Fraterility, a Democrat in politics and a Trustee 
of the University. I n  1912, Governor W. W. Kitchin appointed him 
Judge of the Superior Court from the First  Judicial Disrrict, upon the 
resignation of Judge George W. Ward, and he was thereafter elected 
for the full term, but resigned in 1914 on account of his health, and 
resumed the practice of law ill his home town. At diffcwnt times he  
had as partners Colliii 13. Harding and Hallett S. Ward, and upon 
his resignation from the bench became a member of the firm of Small 
&i McLean, discontinuing that  connection several years prior to his 
death in  order that he might devote himself more to associate and con- 
sultative employment with other attorneys than to the  g e ~ e r a l  practice, 
as also to conserve his health, which necessitated the closest attention 
and care by himself and his devoted wife. 

S o  much in outline of Judge Bragaw's life, which little zxceeded three 
score years and was cut off in the fullness of his mental 3owers, before 
the light of his glowing intelligence had been dimmed by physical in- 
firmity. H e  was a student of the law-with him i t  was dways  a fresh 
subject-and he  could cite the cases decided by this Court with a greater 
facility than any lawyer in his District. Thorough preparation was 
perhaps his outstanding characteristic, so much so that a former partner 
has said that  he was fortunate in  having a reasonably s ow mind, but 
Judge Bragaw was much more than a mental plodder and routine 
practitioner. Not only learned in  the law, he was a fine examiner and 
a brilliant advocate and in  the full tide of argument before court and 
jury he was a master of diction and of eloquence studded with gems 
of classical allusion and apt  quotation, with now and then a humorous 
sally. Even more, he knew not only what the Court had decided and 
where to find it, but why and whether it had rightly dwided because 
h e  was deeply versed in the philosophy of the law, in ts origin and 
development, and its proper application to a given state of facts. I t  
followed, therefore, that  in his later years he became a lawyer's lawyer 
and was frequently consulted or retained with other lawyers in  doubtful 
cases. Bu t  any estimate of him as a lawyer is incomplete without refer- 
ence to his constant courtesy to the court, to his associa;es and to his 
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adversaries, including parties and witnesses, and this courtesy, be i t  said, 
was not put on and off like a garment, but was an enduriiig quality of 
the man, part  of his nature and inheritance, and he rwrcr discarded it 
himself nor failed to esteem i t  i n  others. F rom n h a t  has already been 
said, his fitness for judicial position also becomes apparent, and equipped 
as 1w was with smooth, easy manners, broad synlpathy for those in 
distress and an  extensive acquaintance mitli human nature, his term 
on the bench of the Superior Court v a s  an  honor to him and to the 
profession, and a satisfaction to his family and friends, in which he and 
they took a just pride, and the incidents of which he liked to recall in 
after years. While his term was short, i t  was long enough to justify the 
impression that  he Tvas one of the best balanced and best equipped men 
\rho have sat on that  bench, and the distinction and experience i t  added 
to his learning and capacity led some of his friends to propose that  his 
connection with the University L a ~ v  School would be helpful to that  
institution, but this never happened, and he continued in active practice 
for the remainder of his life. 

As a man Judge Bragaw was likable, kindhearted, fond of the ameii- 
ities, of social contact and intercourse with his friends, devoted, I need 
hardly say, to his father, mho survired his mother by many years, and 
to his brothers and sister, and reluctant always to leave his own fireside. 
H i s  marriage was not blessed with children, but to the day of his death 
lie and his  wife, who had supplied and tended his wauts and whirns, 
were lovers, and this High Court, chiefly occupied with practical con- 
cerns, with prosaic cases and often with human nature a t  its worst, will 
not fai l  to  understand the relationship that  made him "Laddie" to her, 
nor misjudge the devotion t o  each other that  they often expressed in 
poetry of tender sentiment. Livihg by the river which they loved to 
watch in  the erening of their years, she awaits the summons to  cross 
over and join him on the other side, and that  due respect may be paid 
to his memory, she has asked me to present to Your Honors this portrait 
of an  outstanding member of our profession, a learned and well poised 
judge, a true gentleman. 
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REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 

OF THE LATE STEPHEN CAMBRELENG BRAGAW, I N  THE 

SUPREME COURT ROOM. 1 SEPTEMBER. 1931 

Stephen C. Bragaw was a "knight without fear and without reproach." 
N o  lawyer fought more valiantly than he, and none excelled him in the 
cultivation of the gentler virtues. Indeed, it may be said of h im:  

"His life was gentle, and the elements 
So mix'd in him, that Nature might stand up 
And say to all the world, 'This was a man !' " 

"No profession,'' says Mr. Robbins in his American Advocacy, "not 
even that  of the doctor or preacher, is as intimate in its relationship 
with people as that of the lawyer. To the doctor the patient discloses 
his physical ailments and symptoms, to the preacher the communicant 
broaches as a general rule only those things that commend him in the 
eye of heaven, or those sins of his own for which he is in fear of eternal 
punishment, but to his lawyer he unburdens his whole lit,?, his business 
secrets and difficultim, his famiIy relationships and quarrels and the 
skeletons in his closet. To him he often commits the duty of saving his 
life, of protecting his good name, of safeguarding his property, or 
regaining for him his liberty. Under such solemn and sacred responsi- 
bilities, the profession feels that  it owes to the people who thus extend 
to its members such unparalleled confidence the duty of maintaining the 
honor and integrity of that profession on a moral plane higher than that  
of the merchant, trader or mechanic." Similar thoughts were often ex- 
pressed by Judge Bragaw. 

We are fortunate in having this excellent portrait of the distinguished 
lawyer and judge who so worthily exemplified the ideal:$ of the legal 
profession. The Narshal  will hang i t  in its appropriate place among 
his peers as a worthy tribute to one who served well and ably his State 
and its people. 
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ABANDONMENT see Parent and Child. 

dB,4TEMENT AND REVIVAL. 
B Pending Action (Failure to plead pending action is waiver of objection 

see Pleadings B f 1). 
b Same Subject of Action 

1. Where notes secured by a deed of trust are  given as  collateral 
securitr for another note, and the payee of the note secured by the 
collateral notes institutes action thereon against the malier and a t  
the same time has the trcstee in the deed of trust advertise the 
land securing the collateral notes, Held: a n  action instituted in 
another county, by the maker of the collateral notes and others, to 
restrain the sale of the land and to have the deed of trust canceled 
upon allegations of ~ ~ a y m e n t  of the collateial notes is not the same 
as  the action brought solely on the note secured by the col!ateral 
notes, and the defendant's plca in abatement in the second action 
is bad, since a final judgment in the first action would not support 
a plea of 7es jztdicata in the second.  brow?^ v. Polk, 375. 

ABUSE O F  PROCESS see Process D. 

ACKSOWLEDGMENT see Deeds and Conveyances h f. 

ACTIONS. 
A Grounds and Requisites (Husband's right to maintain action in tort 

against wife see Husband and Wife B c l ) .  

a Subject-matter: Voot Questions 
1. \There action for construction of will presents only moot question 

the action will be dismissed. P i n k y  v.  Finleu, 1. 

2. The Declaratory Judgment Act, chapter 102, Public I.aws of 1931, 
does not extend to a submission of a theoretical question or a mere 
abstraction, and this proceeding, instituted before the probate of 
the n ill to determine n hetllcr the mutual will of a husband and 
wife is revolted by the subsequent marriage of the husband after 
the wife's death, is dismissed. Poore c. POOW, 791. 

I3 Forms of Action (Either summarj proceeding or actioil may be brought 
on clerk's baud see Principal and Surety C b 1 ;  n h a t  actions may 
be cnited see Pleadings A a ,  U b ;  coi~solidation of actions by trial 
court see Trial C c, Criminal Law I f ) .  

a Lcgal and Equitable Remedies 

1. Legal and equitable rights and remedies are now determined in one 
and the same action. Const., Art. IV,  sec. 1. Woodall v. Banli, 428. 

ADVERSE POSSESSION (Possession against judgment debtor does not 
affect judgment lien see Judgments G a 3 ) .  

C Pleadings, Evidence and Trial. 

a Burden of Proof 

1. Where adverse lu~w+sion is set up a \  a defence ill ail actioi~ ill ejwt- 
merit such adverse l~ossession must be estahliihed by the greater 
weight of the ebidence. H u ~ e s  v. cot to^, 369. 
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ADVERSE POSSESSIOX C-Continued. 
b Evidence 

1. Where the plaintiff attempts to establish title to lands by adverse 
possession ill an action in whicli the State is not a party, a deed, 
insufficient to convey title or to constitute color 01' title, is com- 
petcnt evidence to show, b~ the description in the deed, the metes 
and bounds up to which the plaintiff claims title Icy adverse pos- 
session for a period of twenty years. C. S., 430, 426, and evidence 
that the plaintiff had received the deed and paid the agreed pur- 
chase price is competent to show that the possessitn was adversc 
to all others and was in the character of onncr. Hodgin v. Liberty, 
658. 

AGRICULTURE. 

D Agricultural Liens. 
b Crop Liens 

1. A statutory agricultural lien for supplies and advanvements during 
the current crop year, conforming to the requirementlg of the statute 
both a s  to context and registration, is superior to a prior registered 
chattel mortgage given to secure an antecedent debt, the chattel 
mortgage not being in the required form to constitute a crop lien 
for snpplies as  contemplated by statute. C. S., 2480. Cotto?! Oil Co. 
c. Powell, 351. 

e Subsequent Purchasers of Crops Impressed with Lie?! 

1. Where the holder of an agricultural lien on a cotton crop sues the 
purchaser from the grower of the crop for money received, and in- 
troduces evidence that the groner dcring the year in question 
planted about fifty-fire acres in cotton arid averagec a bale to the 
acre, that a witness helped the grower carry "a heap of bales" to 
the gin a t  night, that there were twenty-sis bales in the grower's 
yard which were carried to the place of business of the purchaser 
in another city and sold to him, and that the grower had no other 
crop but cotton during the year in question, is held sufficient e r i  
dence of the identity of the cotton to be submitted to thc.jury. 
Cotton Co. v. Sprunt, 419. 

E Cooperative Marketing Associations. 
c Betions Against for  Breach of SelTiny C o ~ ~ t r a c t  

1. I n  a n  action brought by the (lotton Coiiperative Association nzainst 
one of its members to recover an amount alleged to have been 
overpaid the member on his cotton, the1 member admitted the over- 
payment but set up a counterclaim alleging that  the association 
was to sell his cotton in its "long pool" and that the discretion of 
the association was limited under the contract to selling in a period 
of time not less than four nor more than tnenty-four months from 
date of delivery, and that  the association sold prior to the expira- 
tion of the four months, resulting in low to the member, but the 
onlx evidence introduced by the member in support of the counter- 
claim was the report of the average price of cotton during the 
period, Held: the evidence created only a conjecture or speculation 
as  to whether the association had sold the cotton prior to the ex- 
piration of the four months, and a directed verdict for the plaintiff 
was not error. Cotton Qrowers Sesociation v .  Tillery, 531. 
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ALIENS. 
A Rights and Disabilities. 

a Right to Sue in Courts of this State  
1. A receiver appointed by a foreign nation for the estate of a friendly 

alien may be permitted by our courts to sue herein under the s1,irit 
of comity when theie is n o t l h n  involved in the action that  may 
be construed a s  against our public policy or the rights of our citi- 
zens, although a receirer appointed in a foreign jurisdiction has no 
es t ra  territorial right to maintain a n  action in the courts of this 
State. T7alr Kempen 2;. Lathnnz, 505. 

2. Where the foreign receirer of a friendly alien has had turned over to 
him or in his posccicion under an order of court negotiable notes, 
p r o p e ~ l j  endorwd, he mag sue thereon in the spirit of comity in 
tlie courts of our State without special permission from our court 
therefor. ]bid. 

AZ'I'E.41, SS1) I4:RROR (Apl~eal  from Iudustrial Commission see Master and 
Servant F' i ) .  

A Xaturc and Grounds of Appellate Jurisdiction of Supreme Court ( I n  
criminal cases s t e  Criminal IAIT L ;  original jurisdiction of Supreme 
Court see States E b ) .  

a Ippc.Tlalc Jui-isdietiou i ? ~  General 
1. Tlic~ S u l r e n ~ e  Court may only review matters of law or legal in- 

ference prol~erly made to apppar on the  case appealed, and a verdict 
su~,ported by sufficient legal evidence will be suqtained. Const., 
Art. IT', sec. 8. Dehnnm 1.. Rouse, 450; Carter v. Mullinax, 783. 

I .  Whcre ontl claimin:: a s  a holder in tlue conrhe of n ~ ~ , ~ g o t i a l ) l c  instru- 
ment by endorcement before maturity from the payee brings action 
on the note against the payer w11o claims that tlie plaintiff was 
not :I holder in due course, and that lie had made payment on tlie 
note to the payee which had not been credited, Held: an appeal 
nil1 not lie from a n  order of the  court before trial making the payee 
a party, i t  appearing that  no harm had come t o  the plaintiff, and 
the alrpeal so talien will be dismissed a s  premature. Trust Co. V. 
Tl'hitchurst, 604; Bank v. Sim17~onx. 830: Bank v .  Alfendours, 832. 

c iifoot Questions 
1. Where appeal presents only moot question i t  mill be dismissed. Pin- 

ley v. Finleu, 1. 

2. Where on appeal i t  appears that  a n  election sought to be enjoined 
has already been held, the appeal presents only a moot question, 
and will be dismissed. Rousseau v. Rullis, 12. 

3. Appellate courts will not anticipate questions of constitutional law 
in advance of the necessity of deciding them, nor gire advisory 
opinions on constitutional questions. Blackmore 1.. Duplin Countu, 
243; McPherson v. Motor Sales Gorp., 303. 

f Parties Who Mall Appeal 

1. Whcre judgment luy default for want of an answer has been rendered 
against a defendant, who has  later died and her administrator 
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appointed and ordered to be made a party, the administrator does 
not become a party until service of summons on him, and has no 
standing in court, but after service of summons he may appear and 
challenge the validity of the proceedings. Jordan v McKenxie, 521. 

D Effect of Appeal. 
a Powers and Proceedings in  Lower Court After Appeal 
I. Where the trial court sets aside a verdict in his discretion a s  being 

against the weight of the evidence and the defendant excepts and 
notes a n  appeal, and later during the same term t l e  case is again 
called for trial, Held: the defendant's prayer that further pro- 
ceedings be stayed nntil the appeal previously taken could be de- 
termined is properly refused, the trial court having the right to 
set aside a verdict in his discretion a t  any time during the term 
while the matter is in fieri, and is justified in disregarding the 
attempted appeal from his order setting the verdict aside. Good- 
man c. Goodman, 794. 

E Record. 
c Form awl Requisites of l'ramcript 

1. Where the record purports to contain a case on appeal, but the same 
is not signed, and i t  does not appear that it  has been served, and 
there is no judgment signed by the judge, although it  appears that 
he signed the "entries of appeal," and the record evidence is con- 
flicting as  to material dates, the appeal will be dismissed. Trust Co. 
v. Woltx, 179. 

2. Where no summons appears in the record in the case on appeal and 
there is nothing to show that the term of court mas regularly held 
or that  the cause was properly constituted in court the case will be 
dismissed under Rule 19. Sanders v. Sandaa ,  350. 

b Matters Xot Set Out i n  Record Deemed Correct 
1. Where the charge of the trial court is not set out in the record i t  is 

presumed that the court correctly charged the law applicahle to 
the facts. Hunt v. Meyers Go., 636; Carter v. Mull inax ,  783. 

2. Where record does not set out evidence upon which zourt directed a 
verdict his ruling will not be held for error. Reams v. Hight, 795. 

h Questions Presented for  Review on the Rccord 
1. Where there is no statement of case o u  appeal the Supreme Court 

i s  limited to  correctness of judgment escepted to. Lko~d v. Walters, 
375. 

F Exceptions and Assignments of Error. 
a Xecessity of Exceptions and Assignments of Error  

1. Where the charge of the court to the jury is not excepted to it  will 
be presumed on appeal that the law was correctly explained. Moove 
v. 12. R., 26. 

b Form and Suflciency of Exceptions 
1. An exception only to the judgment signed is without merit on appeal 

when the verdict supports the judgment. Sanders v. Sanders, 350. 
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2. Where the record contains no statement of case on appeal the Su- 
preme Court is  limited to the consideration of the judgment, the 
uppeal being regarded as an exception thereto. Boyd 0. Wnltcrs ,  
37s. 

3. An appeal to the Supreme Court is itself an exception to the judg- 
ment and to any other matters appearing upon the face of the 
record. Dixon c. Osborne, 489. 

4. An un~~oin ted  or broadside exception to the charge of the trial court 
will not be considered on appeal. S .  v. Jloore, 618. 

c BOWL alzd Requisites of Assignments of Error 

1. Under the requirements of Rule 19 of Practice in the Supreme Court 
only excel~tire assignments of error properly appearing of record 
a re  considered, and nhere no assignments of error appear in the 
statement of the case on appeal, but only purported assignments 
are  added, after the case has been filed in the Supreme Court, 
alleging errors appearing on the face of the statement of case on 
appeal, the case will be dismissed for noncompliance n i th  the rule. 
S a d e r s  v. Sanders,  350. 

2. Where there are  no exceptions stated in the case on appeal, apprar- 
ing of record, to support assignments of error, the assignments of 
error will not be considered on appeal. Dixon w.  Osborjze, 489. 

3. Under the provisions of our Constitution, Art. I\', sec. 8,  the Supreme 
Court on appeal may review only matters of law or legal inference, 
and it  can exercise this jurisdiction only where the decision of the 
l o ~ e r  court is presented by assignments of error based upon es-  
ceptions duly taken, and where the appeal is taken solely to the 
judgment of the Scperior Court amrming the judgment of the 
general county court the judgment will bte afirmed where there 
is no error therein, and the Supreme Court will not consider assign- 
ments of error taken in the county court where the action of the 
Supe~ior  Court upon such assignments a re  not presented by ex- 
ceptions duly entered in the Superior Court. Bakery  1;. I M .  Co., 
816. 

G Briefs. 

c Necessity for  

1. Where neither party has filed a brief the appeal will be dismissrcl. 
Daniel c. Power Co., 681. 

J Review. 

a Of Interlocutory Ordws  end Injunctions 

1. While the Supreme Court may review the evidence and findings of 
fact by the court below upon appeal in injunction proceedings, the 
presumption is that the judgment of the lower court is correct, 
with the burden of showing error on the appellant, and where 
the court does not find the facts and there is no request therefor, 
i t  is  presumed that he found the proper and necessary facts to 
support the judgment. Talking Pictures Corp. v. Electrical Researcll 
Products, Inc., 143. 
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b Of Matters in  Discretion of Lower Court 

1. Where in the trial of an action the court has refused the defendant's 
motion as  of nonsuit, and after verdict and judgment has set aside 
the judgment as  a matter of law for insufficiency of evidence, and 
upon appeal therefrom the Supreme Court remandu the judgment 
for the f'urther proceedings, and thereafter the defendant makes 
motion before another judge to set aside the verdict a s  a matter 
of discretion, which motion is refused, Held: the refusal to set 
aside the verdict as  a matter of discretion is final. Price v. Ins. 
Co., 37G. 

2. Where, in a wife's action for reasonable subsistence and counsel fees 
without divorce under the provisions of C. S., 1667, the trial court 
sets aside the verdict in the husband's favor in his discretion as  
being contrary to the weight of the evidence his a1:tion is not re- 
viewable on appeal in the absence of abuse of discretion, and in 
this case the appeal is dismissed, there being no evidence of such 
abuse. The distinction between actions under this section and 
actions under C. S., 1666, where the trial court musl find the facts, 
is pointed out. Goodman v. Goodman, 808. 

3. Where the court exercises its discretion under erronr80us belief that  
it  was without jurisdiction the case will be remandcmd. 8. v. Casey, 
620. 

4. I n  an action to recover damages for injuries sustained in an auto- 
mobile accident the plaintiff's counsel asked the defendant on cross- 
examination "Did the finance people or the insurance company 
take your automobile?" The question was stricken out upon objec- 
tion and defendant moved for a mistrial, the court refused the mo- 
tion and the defendant appealed. Held: the trial cocrt's ruling will 
not be reviewed on appeal or a new trial granted in the absence 
of evidence that the defendant was prejudiced by the asking of the 
question. Butnw v. Whitlow, 749. 

c Of Findings of Pact 

1. Upon motion to dismiss an action on the ground that the defendant 
was a resident of this State and was served with summons under a 
statute authorizing service on nonresidents, the finding of fact by 
the Superior Court judge that the defendant was a nonresident, 
based upon competent evidence, is conclusive on appeal. Bigham 
w. Foor, 14. 

d Presumptions and Burden of Showing Error 

1. Error will not be presumed and the burden is on the appellant to  
show not only that error was committed in the t ~ i a l  below, but 
that  the error was material and prejudicial. Walker v.  Walker, 
183. 

2. Burden is on appellant to  overcome presumption that  judgment of 
lower court is correct. Jackson v. Bell, 336; Poindexter v.  R. R., 
833. 

3. Where an action has been referred to a referee and the parties agree 
that the trial judge may give a directed verdict on the evidence 
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taken before the referee, the instructions accordingly given will 
not be held for error when the evidence upon which this ruling is 
based does not appear of record, the presumption being a s  to the 
correctness of the instructions. Reams v. Hight, 797. 

4. Where the Supreme Court is evenly divided in opinion, one Justtcc 
not sitting, the judgment of the lower court will be affirmed without 
becoming a precedent. Mfg. Co. v. Mfg. Co., 823; Cape Fear  Corp. 
v. Hotel Go., 834; Sebel v. Yebe?, 840. 

e Harmless Error 
1. Where the trial court refuses a defendant's motion as  of nonsuit, but 

later directs a verdict in his favor, the defendant's rights are  not 
prejudiced. 3Iarkha.m c. I?nprocerne)~t Co., 117. 

2. Appellant must sho\r that alleged error was prejudicial. 1\ alket. v ,  
Walker, 183; Bank v. XcCullers, 440. 

3. Where the answers to the issues as  to the amounts recoverable, in 
case the defendants were found liable to the plaintiffs, is merely a 
matter of mathematical calculation, peremptory instructions in re- 
gard thereto do not constitute yrejudicial or reversible error. C. S., 
364. 8. c. Gant, 211. 

4. Where the rcrdict establishes the fact that the intervener has a 
written registered chattel mortgage on the defendant's property and 
that the debt secured thereby is greater than the value of the 
property, a directed verdict on a subsequent issue against the plain- 
tiff claiming a verbal mortgage on the same property, if' error, is 
harmless. Bowers v. Beatty, 352. 

5. Although it is error for the trial court to require a physician to 
disclose confidential information acquired in the course of treating 
;I patient without a finding that the testimony n a s  necessary to a 
proper administration of justice, C. S., 1798, \!here there is no such 
finding of record, but other witnesses hare  testified to the identical 
information elicited from the physician, the admission of his trssti- 
mony cannot be held for reversible error. Sawyer c. 1T7eskitt, 500. 

6. Where a party objects to the ruling out of certain evidence and latcr 
during the trial evidence of the same import is admitted of which 
he gets the benefit, the error, if any, committed in ruling out the 
evidence is harmless. Guano C'o. v. Ball, 534; I n  re 12.ill of Badycff, 
565 ; Hunt v. J f e ~ c r s  Co., 636. 

7. Upon an a4gnnlen t  of error to the exclusion of certain testimony 
tendered, the record must disclose what the testimony rejected 
would hare  k e n  or the assignment of error will not be considered 
on appeal. Guano Co. c. Ball, 534: I H  re  Will uf Badgett. 365: 
Canbpiiell v. R.  IZ., 102. 

8. A new trial will not be granted on appeal unless there is somcL 
prospect that the result of the trial would be different, an,l where 
the appellant's rights a re  not prejudiced the judgment will I)e 
affirmed. Lozcdcr v. Smith, 6 4 2 ;  Daniel v. Power Co., 680. 

9. An objection to the charge of the court on the last clear chance on the 
ground.that the evidence was not sufficient to sustain it, will not Iw 
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held for reversible error where, upon the record, the rights of the 
appellant coulcl not be prejudiced thereby. Sanderc, v. R. R., 672. 

10. Where, in an action by a customer to  recover damages sustained 
from slipping and falling on the oiled floor of a grocery store, the 
trial court excludes evidence offered by the defendant that  there 
were three hundred other customers in the store on the same day 
and none of them were injured, but the evidence excluded is argued 
to the jury without objection, Held: if the evidence was competent 
and was erroneously excluded, i t  was not error to  defendant's 
prejudice who received the full benefit in the argument of the case 
before the jury. Parker v. Tea Co., 691. 

y Questions Presented for Determination 

1. Where, in an action for damages for the taking of land by a power 
company for its transmission lines, the jury has ans,vered the issue 
as  to wrongful entry in the affirmative, but has failtbd to answer to 
issue a s  to damages therefor, and has assessed perrranent damages 
for the land taken: Held, all objections and esceptions upon the 
trial relating to the wrongful entry by the d e f a d a n t  become 
immaterial. Crisp v. Light CO., 46. 

2. Where the verdict of the jury upon one issue determines the rights 
of the parties i t  is .not necessary to consider exceptions relating 
to another issue. Cotton Growers Association v. Til,!ery, 531. 

K Determination and Disposition of Cause. 

g Force and Effect of Decision of Supreme Court 

1. A per curium opinion of the Supreme Court stands upon the same 
footing as  those containing a more extended discussion or more 
numerocs citations of authority. Bighnm v. Foor, :.4. 

L Proceedings After Remand. 
c Subsequent Appeals 

1. Where, upon an appeal by the plaintiff from a judgment sustaining 
a demurrer on the ground that  the plaintiff' was estopped from 
bringing the action, the Suprenie Court reverses the judgment, and 
upon the defendant's request, also passes upon the sufficiency of the 
evidence to sustain the cause of action, and holds the evidence 
scficicnt, upon a subsequent appeal by the defendant the Court 
will not again consider the question of the sufficiency of the evi- 
dence, the question havins been decided upnn the former appeal. 
Puquay 2;. R. R., 575. 

APPEARANCE. 

A General Appearance. 
a Acts Constitutiizg General dppearance and Effect Thereof 

1. By demurring to the sufficiency of the complnint a defendant makes 
a general appearance constitutinq a \wirer  of his objection that 
he is a nonresident and that the court has no jurisdiction over his 
person. Shnffer v. Bank, 416. 

2 .  Ap11ear:incr held to waive objt,ction thzit plaintiffs instituted s u n -  
mary proceeding on clerli's horid. N. I . .  Oattt. 211. 
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E Award a s  Bar  to Subsequent Action. 

b E f f e c t  and Conclusiveness o f  Award 
1. In  a special prnceeding to establish the true dividing line between 

adjoining lands under the ~~rovisions of C. S., 361, et seq., the de- 
fendant introduced in evidence an undisputed agreement between 
the defendant and the plaintiff's predecessor in  title, under which 
a surveyor established and plainly marked the line in question in 
the presence of the interested parties who had by the terms of the 
agreement obligated theinselves to faithfully keep and observe i t  
a s  its true location, and which was thereafter observed by the 
parties for several years, Held:  the plaintiff was estopped in the 
pending proceeding from denying the line so established, and 
further, i t  was not error for the court to order the same surveyor 
and his assistants to run the line by the existing marked corners 
and courses they had tllckretofore matle and established. Loztider 
r. S m i t h ,  642. 

ARGU&lENT-to jury sw Trial C a. 

ASSIGNMENT. 

A Requisites and Validity of Assignments. 

n Rights  and Interests  As s igmb le  

1. With certain exceptions, a chose in actiou is now usually assignable, 
and the assignee may bring an action thereon in his own name, 
('. S., 446, arid a Imnd g i ~ e n  to indemnify a bank from any losi 
it might custain by reason of its taking over the assets and dis- 
charging the liabilities of another bank is assignable, and the as- 
signee may bring action thereon to recover the loss sustained by 
the assignor by reason of tlle insufficiency of the assets, and may 
recorer against the obligor and sureties on the bond nithin the 
l ~ n a l t y  stated, subject to any offset or defense nhich the latter 
may hare as  againit tlle assignor. Trus t  Go. v. Tl'illiams, 404. 

ASSIGXAIESTS FOR BENEFIT O F  CREDITORS. 

C Operation and Effect. 

n Title and Possession o f  Trus tee  

1 .  Where the president and secretary of a corporation gives his deed 
in trust for the benefit of his personal creditors, and includes in 
the trust estate his claim against the corporation for money due, 
the trustee in the deed in trust can acquire no better title than the 
assignor had, and the trustee takes the claim against the corpora- 
tion subject to equities existing in favor of the corporation against 
the assignor. Teague 1;. Fztrni twe Co., 203. 

-\TTACHAIEST-1)riority of chattel mni~tpage over. see Chattel Mortgages 
B a 1. 

ATTORNEY .\ND C1,IEXT-Segligf~11c(~ of attorney not imputed to client see 
.Jutlgmcnts I< I ) :  liability for co\t in 11isl)arrnt.nt prowetling we  Coqt.; 
H a 1 : arcument to jury we Trial (' a. 
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AUTOMOBILES-Negligent driving of, see Highways B, Homicide C ;  re- 
sponsibility for another's negligent driving see Master a r d  Servant D b 
6, 7, Principal and Agent C d 6 ;  liens on, for repairs see Mwhanic's Liens ; 
service of process on nonresident owner see Process B e. 

BANKS AND BANKIKG. 

H Insolvency and Receivership. 

a Statutoru LiabiZity of Stockholders 

1. Where the owner of shares of stock in a bank transfers some of his 
stock to his sons in trust for his grandchildren, the stock and the 
increment therefrom to be held for their education, but there is 
nothing on the books of the bank to indicate for whom the trust 
was created, and the transfer is regularly made in good faith 
when the bank was solvent, Held: upon the bank bec3ming insolvent 
some two years after the transfer, the transferer is not liable for 
the statutory assessment against the stock. C .  S., :!19(a), 219(c). 
Corporation Commission w. Latham, 342. 

c Management, Control and RecocWy of Assets 

1. In  order for individual depositors to maintain ail action to recover 
tlie bank's assets hypothecated with a city to secure ~ t s  deposit upon 
the theory that the officials of the bank were wil liout authority 
to hypothecate its assets and that the city was giwn an unlawful 
preference, the i~idiviclual depositors must allege and show the 
failure of the liquidating agent to make demand for the return of 
the assets or follow the appropriate remedy for their recoverx, and 
in the absence of such allegation in the complaint a demurrer 
thereto is properly sustained. ~lierrimon u. A~hewille, 181; Nerrintott 
u. Bunoombe County, 822. 

d Claims, Prioritic,~ and Distribtctio?~ 

1. Where a bank, authorized by its charter to act as  ;:uardiaii, inter- 
mingles funds coming into its hands a s  guardian witt funds received 
by it  in its regular banking business, and it  is impossible to separate 
any of the trust funds from the other funds on deposit and placed 
in the bank's vault, Held: upon the bank becomirg insolvent its 
successor as  guardian has no lien on its assets and icr not entitled to 
a preference for tlie amount of the guardianship funds in a n  action 
against the liquidating agent, but is only a general creditor of the 
bank and entitled only to pro rate with other credilors, the guard- 
ianship funds being also protected by the bond required by statute; 
the mingling of gunrdia~iship and personal funds bay an individual 
guardian depositing the funds in a bank is distinguished. Bank u. 
Corporation Commission, 331. 

2. Wherr a bank acting under authority of i ts charter a s  guardian for 
certain minors is the payee of two certain notes which i t  endorses 
without recourse, one to itself a s  guardian for one g'roup of minors 
and the other to itself as  guardian for a second group of minors, 
and thereafter the bank becomes insolvent, Held: its successor 
a s  guardian for some of the second group of minors has no right, 
title or interest in the note endorsed for the bent~fit of the first 
group of minors, and is not entitled to  recover the second note 
from the liquidating agent, i t  being only a tenant in common along 
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with the other minors for whose benefit the note was endorsed, 
and the second note should be collected by the liquidating agent and 
the proceeds applied acdording to the respective rights of the 
parties. Ibid. 

3. Where a bank acting as  guardian commingles moneys belonging to 
its ward's estate with its own assets, and becomes insolvent, a 
preference in favor of the ward or the sureties on the guardian's 
bond will not be allowed, but the guardian's bond is liable for 
the loss occasioned the ward's estate thereby. Hicks a. Corporation 
Commission, 819. 

I Criminal Reswnsibility of Officers. 

a F a b e  Entries on. Books 

1. A specific intent to deceive or to defraud is not necessary to  a con- 
viction of a bank officer or employee of making false entries on the 
books of the bank under the provisions of section 224(e) N. C. 
Code of 1927, it  being sufficient if the defendant nilfully made 
such false entries, the performance of the act expressly forbidden 
by statute constituting an offense in itself without regard to the 
question of specific intent, section 53 of chapter 4, Public Laws of 
1921, having been struck out ar?d superseded by section 16 of chap- 
ter 47, Public Laws of 1927, and an instruction to the jury that the 
issue before them was whether the defendant "knowingly made 
false entries on the hooks of the bank" is in accord \vith the pro- 
visions of the statute and is not erroneous. &'. v. Lattimore, 32. 

2. In a prosecution under section 224(e), K. C. Code of 1927, for n i l -  
fully making false entries on the books of a bank an instruction 
to the j u r ~  that  they should find nhether the alleged false entries 
were made for the purpose of "deceiving and preventing the direc 
tors and others from knowing the correct status of the books," 
nil1 not be held for error, when i t  appears that  the instruction. 
nhcn taken in connection n-it11 thr other parts of the charge, mas 
intended to stress and in cEect dld stress the necessity of proving 
that the false entricc: n r r e  wilfull~. and not inadvertently made. 
I hzd. 

BILLS AND NOTES. 

R Negotiability and Transfer 
b By Endorsement 

1. The words qualifyill:: au entlorsenient of a l~rgotiable instrumrnt, 
such a s  "without rrcourse" and words of like effect, may either 
precede or follow the signature of the transferer of title. C .  S., 
3019, 3047. Nedlin G .  Niles, 683. 

c Instruments Segotiabb 

1. A bond indemnifying a hank from any loss which i t  might sustain 
by reason of its taking over the assets and discharging the liabilities 
of another bank, the bond being payable to  the liquidating bank 
and not to its order, is not a negotiable instrument within the mean- 
ing of C. s., 2982, and its transfer by endorsement to another is an 
assiqnment of a chose in action, and the assignee is not a holder 
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in  due course, C. S., 3033, and the obligors may set up such defenses 
against the assignee as  they might have had against the liquidating 
bank. Trust Co. v. Williams, 464. 

C Rights and Liabilities upon Transfer. 
B Transfw After Maturity 

1. Where the payee of a notc under seal made by a 11~sba11d a ~ i d  wife 
has knowledge that  the wife signed in the capacity of surety and 
transfers the same by endorsement after maturit~.,  the transferee 
thus becomes the holder subject to the equities existing between 
the original parties, and in his action against tbe wife she may 
show by parol that she \ \as only a surety on the note. Barnes v. 
Crawford, 434. 

c Transfer by Qualified Endorseme?lt 
1. A negotiable instrument transferred by ill1 endo~se l~ le i~ t  reading "for 

value received I hereby sell, transfer and assign a 1 my right, title 
and interest to within note to M." assigns title to the instrument by 
qualified endorsement, exempting the transferer from all liability 
a s  a general endorser, except that  he is still charges ble with implied 
warranties a s  a seller. C .  S., 3010, 3047. MedIin v. Mtles, 683. 

(I Bona Pide Purchasers 
1. Where the payee of a uote secured by a chattel mortgage trai~sfers 

the note for  value before maturity by endorsement to another, the 
endorsee is  a holder in due coursc and may recover on tlic note 
although the payee has sold the property mortgage and has failed 
to apply the proceeds to the payment of the note, thc holder in  due 
course not being affected by the subsequent change in the relation- 
ship of t l ~ c  parties, and an endorser before delivery to the payee 
may not claim that a s  to liim the note was dischaiged. Sqcpp7~ Co.  
v. Prescott, 456. 

D Construction and Operation. 
b Liabilities of Parties z n  Gene)al (Iimitation of a c t i ~ ~ n s  against, see 

Limitation of Actions A b 1 )  
1. Since the enactment of the Segotiable  instrument^ La\\,  a person 

who places his name OII a notc otherwise than a s  maker, drawer, or 
acceptor is deemed to be an endorser unless he clearly indicates his 
intention to be bound in some other capacity, C. S., 3044, and as  
against the holder he may not show a different li(3bility by parol, 
and the rule, tlicretoforc existing, to the effect that the parties to  a 
negotiable instrument niay prove a s  between themselves whether 
they have affixed their signatures as joint prom sors, endorsers, 
guarantors, or accommodation endorsers, is changed. Corporation 
Cummzssio)~ v. SViEkinson, 344. 

2. Where a wife signs a note under seal upon i ts  face nit11 her husband 
for money borrowed by him, and joins with him in giving a mort- 
gage upon his lands in order to pass her dower intc?rests therein as  
security for his debt, she is in effect a surety upon his note, and 
the pajee with knowledge of the facts is presumed to know the law, 
and takes the note subject to her rights a s  suvety. Barnes 2 j .  

Crawford, 434. 
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BILLS AND NOTES D-Contimed. 

c Extensl'on of Time for  Payment 
1. Where the maker of a negotiable instrument, with accommodation 

endorsers before delivery, negotiates the note to a bank and there- 
after the bank becomes insolvent and is placed'in the hands of the 
liquidating agent of the Corporation Commission, and the liqui- 
dating agent agrees with the maker after maturity for a n  extension 
of time for payment to a definite date without retaining recourse 
upon the endorsers and without their consent, and there is a state- 
ment upon the face of the note that the "suhcribcrs" agree to re- 
main bound notwithstanding any extension of time given the maker 
for payment, Held: the word "subscribers" does not include the 
endorsers xhose names appear upon the back of the instrument, 
and tlie agreement made between the liquidating agent and the 
maker discharges them from liability, there being no waiver of 
their rights under the wording of the instrument or othernise. 
C. S., 3102 (6 ) ,  3092. Corporat io~~ Cmn~iss ion  v. TYilkinso?t, 344. 

2. I n  order to bind the endorsers of a negotiable instrument to an agree- 
ment appearing upon its face, that the parties should remain bound 
in the event that an extension of time for payment be given the 
maker, i t  is necesmry that the agreement refer specifically to the 
endorsers or otherwise clearly include them within its terms,-and 
nllere the agreement is that tlie "subscribers" should remain b u n d  
it  is insufficient to include the endorsers. This appeal does not 
present the question of the waiver by the endorsers of dishonor 
under Art. S of the Negotiable Instruments Act, or tlie effect of an 
indicated credit upon the instrument, it appearing that  the aqrec- 
ment with the maker for an estension of time for payment wai: 
made more than a year after tlie credit entercd on the note. Ibid. 

G Payment and Discharge 
c Payment to Collecting A4yent 

I .  Evidence held sufficient to raise issue as  to whether one of defrnd- 
ants was collcetinq agent of the plaintiff. Crcdit Co. I . .  Grcenhill, 
609. 

BOXUS-see T;~xation, I)onds of public officer5 see Principal and Surety, to 
prevent receivcrrhil) see Receivers A c. A d ;  assignability of, see Assign- 
ments A a 1, neqotinhility of, see Bill\ ant1 Nottw R c 1. 

BOUNDARIES sect 1)eeds and ('onreyances 11. 

BROKERS (Fraud in concealin:. price purcllnser \\auld 1)ay for ~ t o c k  see 
Trusts A b 2 ) .  

E Actions for Commissions. 
c Burdc?~  of Proof 

1. Where upnn tlie eridence and admissions of record the defendant may 
show by parol evidence that plaintiff's commissions a s  selling agent 
nere to bc confined to payment out of notes given the principal as  
:I part of the purchase price of the lands sold, the burden of proof 
is upon the defendant, and his motion a s  of nonsuit on the plain- 
tiff's evidence shoultl hc  denied. (See R. c., 198 N. C., 148.) S t ~ c l i -  
tau v. Lenoir, 88. 
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BURDEN O F  PROOF see Evidence C. 

BUSES see Carriers, Highways B. 

CANCELLATION AND RESCISSION O F  INSTRUMENTS. 

A Right of Action and Defenses. 

e Failure of Cowideration 

1. Where the plaintiff seeks to have a contract for the purchase of land 
rescinded on the ground of total failure of coneideration, there 
being no allegation of fraud, and sets up agreements to  assist him 
in the erection of a building on the land purchased and to erect a 
building on adjoining land, and alleges that  the agreements were 
material inducements to the purchase of the lanl ,  and that  the 
ngreements were not performed, and it  appears that a building 
on the adjoining land has been completed by anotf er substantially 
t ~ s  promised the plaintiff and that the plaintiff ?as suffered no 
clamagc' by failure to perform, and it  does not xppear that the 
 lain in tiff has ever been in a position to insist upon performance of 
the agreement to assist in financing a building on his land, or, if 
so, that he suffered injury for the nonperformance : Held,  the plain- 
tiff's suit for rescission is properly dismissed, the evidence failing 
to show want of considcration entitling him to the relief sought. 
L!/lics 2.. G'ro~c. 254. 

CARRIERS. 

I: Carriage of Goods. 

I A contract to furnish n slxcifietl  lumber of icctl c w s  on a qrt.cifiet1 
tlnte for shilnnmt of peaches in intentate  couimerce falls within 
thc provisionq of the Federal Intcrstrtte Commercv Act which re 
quires only tluc tliligence of the carricr to furnish thc empty c a n  
nfter notice, and a demurrer to the shipper's complaint in an action 
to recover tlanlages Imserl upon the contract a l o n ~  is properly 
sustxined. C. S., 3522. Pcoch Po. I . .  X. R . 170. 

D Carriage of Passengers. 

1. The Corporation Commission in i~ccordance with auihority given it 
by statute, chal~ter 136. Public L a n s  of 1927, has passed certaiu 
regulations in regard to the carriage of baggage by bus companies. 
2nd its Rule 63, limiting the number of pieces of hand baggage, the 
weight and the value thereof that shall be checked and carried free 
of charge, is vithin the delegated power of t h r  Commission, and 
the rulc that n common carrier in intrastate shipments may not 
make a valid contract limiting liability for n e g l i g t ~ ~ t  loss of bag- 
g a g ,  is thereby made inapplicable to bus companies, and a provision 
on a t i c k ~ t  of a bus company limiting liability for loss of baggapt1 
to fifty do11:1rs unless a higher mluation is declared and an estr:r 
charge paid, in accordance with the rules of the Corporation Corn- 
mission, is rnlitl. and a pawenger may not rrcorelS a c ~ m t c ~ r  Lnnl 
thnn that fixer1 by the yule. Kvighf v. Conch Co.. f61. 
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CHATTEL MORTGAGES (Crop liens see Agriculture D b )  
B Lieu and Priority. 

a As Against Other  Liens or Claims 
1. The validity of the intervener's mortgage, duly executed and regis- 

tered, a s  against the plaintiffs' subsequent attachment of the 
property and proceedings in  claim and delivery is upheld ulmn 
authority of Horwthnl v. Bu1xce71. 109 N. C., 10. Rozccrs ?'. Becctty. 
352. 

1. The indexing and cross-indexing of chattel mortgages is an essential 
part of their registration, and where separate indexes for real 
ostate mortgages sud chattel mortgages a re  kept by the register 
of deeds of a county, a duly recorded chattel mortgage which is 
indexed and cross-indexed in the general chattel mortgage index 
has priority over a mortgage covering the same pcrsonal property 
and also certain real estate which is previously executed and re- 
corded and indexed in the general real estate mortgage index but 
subsequently indesed and cross-indesed in the general chattel mort- 
gage index. ('. s., 3560, 3561, as amended by chapter 327, Public 
Laws of 1929. Pruitt  a. Parker, 696. 

c Keci ta t io?~  and Procisio~is ilz Instf-umcnt 
1. The priority of a cliattel niortgage \vliich is properly recorded and 

indexed is iiot affected by the fact that its warranty excluded 
"encumbraiices of record" wlien the alleged prior encumbrance is 
not indexed and cross-indexed n s  required hy the statnte. Pruitt r .  
P a r k a ,  696. 

('HECKS-Employrr's liability for prosecution on by rmploycv w ( ~  h1astc.r and 
Servant D b. 

CLAIMS-Against the State see States E 1). 

CLAIM AND DELIVERY see Replevin. 

CLERKS O F  COURT (Liabilities on bonds of. w c  1'riiic.ipal : rnd  Snrc~ty 13 c 
1 to 8). 

C Jurisdiction. 
n In  General 

1. Tlie jurisdiction of clerks of the Superior Courts is statutory, and 
they have only swli j~~risdiction as  is conf~ri-ed by statute. Ills. Co. 
u. Bucknw, 78. 

COMMERCE see Pilots, Carriers. 

CONFESSIONS see Criminal La\y G 1. 

CONFESSION O F  JUDGMENT see Judgments C. 

CONSOLIDATED STATUTES AND N. C. CODE (Michic) (For  conrenience 
in annotating ; Statutes see Statutes).  

SEC. 
15, 20. Where no one qualified by statute has applied for letters after six 

months clerk may appoint administrator, there being no public 
administrator in the county. Brooks u. Clemeflt Co., 768. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
76, 1. Administrator may not charge estate with l iabi l~ty for matters 

transpiring entirely after death of intestate, nor may clerk approve 
of his action. Insurance CO. v. Buckner, 78. 

160. Section gives right to maintain action only where injured party, if 
he liad survived, could have done so, and does not give guardian 
of minor child right to bring action against i ts parents. Goldsmith 
1.. Samet, 574. Testimony that  deceased provided for his family, 
had a comfortable home, etc., held competent on question of dam- 
ages. Hicks v. Love, 773. 

203. Counsel may not read dissenting opinion in argume:lt to jury over 
objection of adverse party. Conn v. R. IZ., 137. 

?In( ,?) ,  ( c ) .  Defendant held not liable for statutory asselssment of stock 
in this case. Covpot-ation Commission 2;. Lathnm, 242. 

224(tL). Specific intent to deceive or defraud is not necess,lry to crime of 
making false entries on bank boolts. S. 2;. Lattimore, 32. 

:Xiti. :K:, 364, 366. Right of surety to object to proceedings under section 
356 held wwired, and ruling defendants into immediate trial did 
not riolate section 557. S. v. G a d ,  211. 

3*i7. Intert.st r e c o r c ~ : ~ l ~ l t ~  011 i ~ m o m ~ t s  twl~t~zzlecl by 1)nOlic: otfict.rs. S. 1.. 

Gar~t.  211. 

:Kl. l*:secutetl agreelueiit to arbitrate clisljuted bc~u~lclitrg lield to cstop 
l~lirintib from I)ringing 1)rocrediii:: undcr this sectioi~. Lo~cder  c. 
smith,  642. 

41.i. \'ol~aital.y i~o~isu i t  is :~l~:r~icloiimt~nt of action by l)l:~intiE, after wliicli 
ttnotlier :tction limy be brought withi11 on(. year, but if the action 
is in tlic nature of quo ~c'arranto perluission to sue and bond are 
tigain necessary. Cooper c. Ct%sco, 739. Action broi~glit within one 
gear from voluntary nonsuit is regarded as  contilluation of first 
action. Van K c n ~ p o l  1.. Lntham, 605. 

4% Jl~ilgiiient lien is not affected by atlrorsc~ l)ossrssion a:[:linst judyni?i~t 
debtor. Moses c. Xajol-, 013. 

4:N, 426. 1)eed lield 1)rol)erly admitted in evidence to r;lio\r cstent c ~ f  
boundnries claimed by plaintiff. Zfodgi~r v. Libertbt, 6 8 .  

432. Wliert~ claimant fails to show that posscmion was a i r e r s e  i t  is l)rcL- 
s ~ u n r d  that  lw held under other party. Hoycs 2%. Cottoti, 360. 

441. Alrplies to sureties on note under sc':~l, 437 i ~ o t  i~l~plying to tliem. 
Barj!cu 2.. Cra~rford,  434. 

441 ( I ) ,  416. Action instituted within one year from r o l c ~ . t a r y  nonsuit is 
not barred if the prior action was not barrctl. l7an Kempctr c. 
Lntham, 505. 

441(9) .  Action on bond of clerk held not barred, default not being tlis- 
covered by due diligence. Pasquota~?X: Corluty v. 13tcrety Co., 32s. 
Where defendant dors not commit fraud or participate therein 
this section tlot-s not nl)ply as  to him. Cottorr Co. I.. Spr~uuf. 41!). 
Stntnte 11t~ltl sufticiolltly pleatletl. S. 1'. Cnlif. 211. 
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CONSOLIDATED STATUTES-Co)ltinued. 
SEC. 
446. Only peisonal representative of deceased employee may litigate claim 

under Compensation Act where employee leaves no dependents. 
Hunt  v. State, 37. Assigncc of indemnity bond could maiutaill 
action thereon. Tmst  Co. v. Williams, 464. 

436, 457, 460. Before allotting dower to 1\idow the heirs a t  la\\ of dcceascd 
husband should be made parties. Holt v. Lynch, 404. 

456, 829, 840. Refusal of trial court to require interpleader bond held iiot 
error. Bank v. Lewis, 148. 

464. Action against sheriff of one county and clerk of another held uot 
separable and removal as  to clerk was error. Kellis v. Welclc, 39. 

470. Improper venue may not be taken advantage of by demurrer but b) 
motion in the cause. Shaffer v. Bunk, 415. 

507. Plaintiff may not unite two inconsistent causes in complaint. Lykes 
v. Groce, 234. But may unite causes arising from the same transac- 
tion or transactious coniiected with same subject of action. Shaffet 
?j. Bank, 415. Rlultifariousuess is to be determined according to 
rules of equity pleading. Craven County v. Il~vestment Co., 323. 

311, 512. Demurrers may he pleaded only for causes slrecified ill itatute. 
Shaffer 2.. Bawk, 415. 

511 ( 4 ) ,  ( 5 ) .  Demurrer for misjoiuder of parties and causes held l~ro1)eilj 
sustained in this case. Grady v. TVairen, 693. 

512. Demurrer ore tenus must specifically specify the grounds of ob.jectio11. 
Oldham v. UcPheeters, 35. 

517, 518. Failure to make motion to consolidate or to plead pcl~dci~cy o i  
actiou held to waive objections. S. v. Ga~lt ,  211. 

518. Want of jurisdiction or failure of complaint to state a cause of actioi~ 
may be taken advantage of a t  ally time. E'inley v. Finleu, 1. 

535. Upon demurrer the pleadings are  to be construed in light favorable 
to pleader. Joyner v. Woodard, 315. 

543, 580. Held: no issues of fact were raised by pleadings which required 
determillation of jury. Lowder v. Smith, 642. 

S64. Peremptory illstructions a s  to amount recoverable held not error. 
S. v. Gant, 211. Instruction in this case held not to hare impinged 
on this section. S .  v. Durham, 724. 

567. Mere scintilla of evidence is insuBicient to be submitted to j u i j .  
Shuford c. Brown, 17 ; Shuford v. Scruygs, 685; Ferguson v. Glenn, 
128; Broughton v. 011 Co., 282. Upon motion of nonsuit only evi- 
dence favorable to plaintiff will be considered. Moore ti. R. R ,  26. 
Evidence mill be considered in light most favorable to plaintiff. 
Hunt  v. 3 f e ~ e r s  Co., 636; Broadway v. I m .  Co., 639; Sa?zdf?rs v. 
R. R. 672; Holton v. 011 Co., 744. Motion must be renewed a t  close 
of all evidence to present question on appeal. Debnam v. Bank, 450. 

591. Action of trial court in setting aside rcrdict in his discretion is not 
rerien able on appeal. Goodman v. Goodman, 808. 
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GOO. Finding that neglect was excusable upheld. Xeecc? v. Commercial 
Credit Co., 139; Colt v. Jlartin, 354. 

(310, SYU. Correct form of judgment for plaintiff' in action in claim and 
delivery where defendant replevies property. Boua: v. M7alters, 378. 

614. Juilgment is lieu on all land of judgment debtor a t  time of docketing 
and the lien is not adected by his transfer of title, nor by adverse 
possession against him. Xoufs v. Xajor, 613. Judgment creditor 
has only lien on land of judgment debtor but no (.state or interest 
therein. Burd v. 11~surnnc.e Co., 407. 

624. Judgment by confession must show with particulari1.y the items and 
facts upon which it is entered. Bank v. McCullers, 440. 

656. Court may disregard attempted appeal from order setting aside ver- 
dict in discretion a ~ l d  proceed with second trial. Goodman v. 
Goodman, 794. 

668, 614. Leave of court is not now necessary to execution on judgment 
after three years from date of docketing. Noses v Major, 613. 

860, 861. Refusal to allow defendant to file bond to prevent receivership 
held error. Agreement in mortgage for receivership could not afYect 
rights under the statute. Tl.oodall c. Uank, 428. 

869, 871. Where relator takes voluntary uonsuit he must xgain obtain ger- 
mission to sue before bringing another action. C'ooper v. Crisco, 
739. 

912. Suit to reform deed of trust is not suflicient notice of motion to set 
aside judgment. Bank v. Alexander, 453. 

927. Uond of clerk is  liable fur embezzlement of fullds coming iuto his 
hands for Confederate veterans. S. v. Gant, 2.11. Surety held 
estopped from setting up statutory limitation on amount of bond of 
clerk. S. v. Gant, 211. 

1210. Creditors of president of corporation who are assignees of his rights 
against corporation have no priority over creditors of corporation. 
Teague v. Furniture Co., 803. 

1236, 214. State  is  liable for  costs in a proceeding for disbarment where 
judgment is rendered in respondeut's favor. Committee on Qriev- 
a w e s  of B a r  Association v. Stricklaad, 619. 

1287, 1284. Court held tu have committed error in  failing to find facts in 
regard to costs on motion to re tas  the costs. S. v. Kirby, 789. 

1410. Where complaint presents issue of fact and no im.wrtant question 
of law the Supreme Court will not exercise recomnendatory juris- 
diction. Cohoon v. State, 312. 

1414. Personal representative may not come in and be made a party in the 
Supreme Court where proceedings a re  a nullity because brought in 
name of deceased employee. Hunt  v. State, 37. 

1416. Judgment afflrmed without opinion. TVootton v. McQinnis, 841; 
Thrash c. Roberts, 843. 
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CONSOLIDATEL) STATUTES-Continued. 
SEC. 

1654. Wherc son acquires land from father by purchase and dies before 
father, son's heirs take exclusively. Ex Parte  Barefoot, 393. 

1664. Court has authority to c.nter jud-ment respecting custody of minor 
children on motion heard out of term and county upon agreement 
of parties. Pate  u. Pate, 402. 

1706. Power of eminent domain is given public-service corporations, but 
statutory procedure should be followed. Crisp v. Light Co., 46. 

1795. Testimony in this case held incompetent as  being of transaction with 
deceased by party interested in event. Dill-Cramer-Truitt Corp. 7.. 

Downs, 478. 

1798. Error in  requiring physician to testify as  to confidential communica- 
tion held harmless. Sawyer v. Weskitt, 500. 

1799. Where defendant testifies in his own behalf he is subject to cross- 
examination a s  other n itnesses. S. u. Grifin, 541. 

1802. Wife is not competent nitness against husband in prosecution for 
abandonment of minor children. S, v. Brigman, 793. 

2161. Recovery may be had against surety on guardian's bond without Erst 
determining liability on other bonds covering default. Phipps a. 
Indemtzity Co., 561. 

2435. Person ordering repairs \I as not owner or legal possessor of car and 
mechunic's lien did not attach. Willis v. Taulor, 467. 

2450. Crop lien under this section is superior to prior registered chattel 
mortgage on crops for antecedent debt. Cotton Oil Co. v. Powell, 
350. 

2617, 454. Husband may sue wife for tort committed prior to marriage. 
Shzrley r. Ayers, 51. 

2383. Statutory provision for substitution of trustees in deeds of trust held 
valid. bate ma)^ a. Sterrett, 59. 

2621(46).  Evidence held properly submitted to jury on question of defend- 
ant's exceeding speed limit under circumstances. Godfrey v. Coach 
Co., 264. 

2621(51), 2616, 26'23(55). Evidence of criminal negligence in driving auto- 
mobile held sufficient. S. v. Durham, 724. 

%621(53). Driver may assume that  another driver will take right side of 
road in passing, tht3re being no indication of disability. Shirley 
D. Auers, 51. 

2880(189). World War veteran held not entitled to recover amount of tax 
on property purchased with money received from Federal Gorern- 
ment. Bar t in  u. Guilford County, 63. 

2982, 3033. Bond indemnifying liquidating bank for loss is  not negotiable 
and assignee is not a holder in  due course. Trust Co. v. Will~ams, 
464. 

3019, 3047. Words qualifying endorsement may either precede or follow 
signature, and transfer in this case was by qualified endorsement. 
dledlin v. Miles, 683. 
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COXSOLIDATICD S T A T U T E S - C O I ~ ~ ~ ? ~ ~ ~ ~ .  

SEC. 
3044. Liabilities of parties on note is fixed by Negotiable Instruments law 

and different liability may not be shown by parol. Corporatio?l 
Co?nn~ission V. lVill;inson, 344. 

310'2(6), 3002. Person writing name on back of note is not subscriber and 
is not bound by agreement on face of uote that  "subscribers" 
slioulcl be bound regardless of extension of time given to maker. 
Corporation Comnission V. Wilkinson. 344. 

3206. \\'here commissioners corruptly refuse to bring actiou against sheriff 
the qualified taxpayers may maintain the actim. Weaver T. 

Humpton, 798. 

3 4 l l ( a ) .  I t  may be shown in evidence that liquors other than those 
e~~umera ted  in statute a re  intoxicating in fact. S v. Fields, 110. 

3467. In  action under the statute against logging road cortributory negli- 
gcnce is not a completc bar to recovc'ry. Buers v. Hardwood Co., 
55. 

3622. Demurrer to complaint in action for breach of contract to furnish 
cars on specified date held properly sustained. Peach CO. v, R. R., 
176. 

3660, 3561. Cliattel mortgage first indexed and cross-indf?xed in chattel 
mortgage index has priority over mortgage covering chattels regis- 
tered in real mortgage index. Pruitt  v. Parker, 696. 

3536. Petition in Superior Court for way of necessity held properly dis- 
missed, the statutory remedy being exclusive. White v. C'oghill, 
421. 

410%. Although dower interest can be conveyed by wife in conformity to 
statutory procedure, dower need not be sold if husband's estate is 
solvent. Holt v.  Lynch, 404. 

4339. Promise of marriage must be absolute for conviction. S. v. S h a t l e ~ ,  
83. 

4347. Evidence of general reputation arid boisterous conversation of illmates 
held competent in prosecution for  disorderly house, and testimony 
of occurrence thcxrein more than two years prior held competent as  
corroborative evidence. S. v. Hildebran, 780. 

4364. I n  order to constitute perjury the false swearing must be wilfully 
done. S. v. Dowd, 714. 

4447. Abandonnient of minor children is continuing offense and prosecution 
therefor is  not barred by conviction for prior time. 8. v. Jones, 424. 
I n  prosecution for abandonment of minor children the wife is not 
a competent witness against the husband. S. v. Brigman, 793. 

4515. Deed of wife not conforming to statute is void. Bank v. McCzcllers, 
440. 

4622. Where two offenses could be united under the statute trial court's re- 
fusal to require State to elect between them was not error. S. v .  
Smith, 494. 
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CONSOLIDATED STATUTES-Contiuued. 

SEC. 
4623, 4626. Failure of indictment to specify day held not fatal in view of 

instructions. S. v. Jones, 424. 

4640. Failure to instruct on lesser degrees of crime is not error when there 
is no evidence to support conviction of less degree. S. v. Cox, 357; 
S. ?;. Smith, 491; S. v. Spain, 571. 

4643. Upon motion of nonsuit all evidence is to be considered in light most 
ftlvorable to the State. S. v. Durham, 724. 

4644, 1412, 4654, 4663. After affirmance of judgment by Supreme Court the 
Superior Court has jurisdiction to hear motions for new trial for 
newly discorercd evidence. S. v. Casey, 620. 

4634. Appeal stays all proceedings in  lower court and motions thereafter 
made are  corum ?ton judice. S. v. Casey, 185. But appeal does not 
vacate judgment, and motion for new trial may he made after 
affirmance of jud-ment on appeal. S. v. Casey, 620. 

5410, 5428, 5489. Action cannot be maintained against board of education 
for negligence in transporting pupil, and i t  is not estopped from 
setting up this defense. Benton v. Board of Education, 653. 

64!30(1). Title to certain school property not used for school purposes bg 
cnlarged district held to remain in county board. llfitchell v. Board 
of Edrtcafiou, 65. 

6437. Provisionz for furfeiturc in standard form of fire inuurance a re  valid. 
J U I I ? I S O ~  1.. lusttrance Co., 362. 

(i6lh. (ifi%. Board of AIcdical Examiners may revoke license for unpro- 
fessional co~iduct in violating narcotic act. Board of Xcdical Es- 
trmiwrs v. Gardner, 123. 

6'335. Ihrgr  held liablr for State r~ilotage. Craiy 1.. Towntg Co., 230. 

7602. 1334 ( 5 3 ) ,  1334 (4G), 1334 ( 5 0 ) .  Sheriff collecting tases on fixed salary 
is entitled to monthly ~ a y m e n t s  thereon from beginning of fiscal 
year to end of his term. Jiartin v. Swain County, 68. 

SIN. Findings of fact necessary to support award for hernia. Csser~l z.. 
Cotton Hills, 688. 

CONSPIRACY. 

A Civil Actions. 

1. In an action against the directors of a corlmration for conspiracy in 
procuring tlie purchase of stock by the plaintiff by false and fraudu- 
lent representations, evidence that a man entered the office of the 
secretary and demanded the right to inspect the books of the cor- 
poration, and that  the secretary, not knowing the man's identity, 
"talked short" to him and refused the request, and that thereafter, 
a t  a discussion of the happening a t  the directors' meeting, a motion 
mas made and passed to have the question of auditing the books 
submitted to the corporation's attorney: Held, the passage of the 
motion was not evidence of coiwpiracy of a director as  to a pur- 
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chase of stock by the plaintiff prior to the meeting, and the fact 
that  the secretary refused the stranger's request: to inspect the 
books is not evidence that the director mas attempting to conceal 
the financial condition of the company. Edwards u. Ashcraft, 246. 

2. Where the directors of a corporation enter into an agreement that  
certain directors be permitted to buy a share of preferred stock 
for ten dollars and receive a s  a bonus eighty shlres  of common 
stock for each share of preferred, provided they bought the pre- 
ferred stock in blocks aggregating the sum of five thousand dollars, 
such stock to be held by a trustee until the whole purchase price 
was paid, and that thereafter stock was sold to the plaintiff for ten 
dollars a share for preferred stock and two dollarrg and a half for 
common stock, and there is no evidence of the actual value of the 
stock: Held, the agreement is not evidence of a conspiracy to de- 
fraud the plaintiff by inducing him to'purchase skock upon false 
representations, and in a n  action against a director, where there i s  
no evidence that  he was present, or knew of false representation 
made by the corporation's salesman in inducing the purchase of the 
stock, it  is insufficient to be submitted to the jury on the issue of 
conspiracy to defraud, and the defendant's motion a s  of nonsuit 
should have been allowed. Ibid. 

3. While conspiracy may be proved by circumstantir~l evidence, the 
evidence must be sufficient to create more than a s:uspicion or con- 
jecture in order to justify the submission of the issue to the jury. 
Ibid. 

CONSTITUTION (For convenience in annotating). 

I ,  sec. 17. Provisions prohibiting impairment of obligations of contract 
include all means for enforcement. bate ma^^ v. Sterrett, 59. 

IV, sec. 1. Legal and equitabmle remedies are  determined in one action. 
Woodall v. Bank, 428. 

IV, sec. 8. Supreme Court is limited to matters of law or legal inference 
on appeal in civil or criminal actions. Debnam v. Rouse, 459; 
Carter v. Hullinax, 783; S. v. Casey, 185; Bakery 21. Insurance Co., 
816. 

IV, sec. 9. Jurisdiction under this section may not be enlarged by statute, 
and the Supreme Court will not exercise it  where only a question of 
fact is presented. Cohoon v. State, 312. 

Y, sec. 6. County may not levy taxes in  excess of fifte'an cents on the 
hundred-dollar valuation for general fund, and the limitation 
applies to funding debts incurred for this purpose. Glenn v. Com- 
missioners of Durham, 233. 

VII, sec. 7. Where tax is  not for  necessary expense the approval of voters 
is  necessary whether for special purpose or  not. Glenn. v. Com- 
missioners of Durham, 233. 

XIV, sec. 7. County commissioners and notaries public are  public oficers 
and one person may not hold both offices. Harr is  v. Watson, 661. 
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CONSTITUTIONAL LAW (See Eminent Domain, Extradition, Taxation A ;  
person may not hold two State offices see Public Officers B c ;  city police 
power see Municipal Corporations H ;  retroactive statutes see Statutes 
A c) .  

E Obligations of Contract. 

b What  Constitutes Impairment of Obligations of Contract 

1. The constitutional provisions against the impairment of the obliga- 
tions of a contract include all means and assurances available for 
the enforcement of the contract a t  the time of its execution, and 
any unreasonable alteration of the remedies available which en- 
larges, abridges, or in any manner changes the intention of the 
parties is prohibited, but a statute that merely facilitates the in- 
tention of the parties does not come within the constitutional 
prohibition. State Constitution, Art. I ,  src. 17, Federal Constitution, 
Art. 1, sec. 10. B a t m a n  c. Sterr-ett, 59. 

2. Where a deed of trnst is  executed after the effective date of C. S., 
2583, providing for the removal and substitution of trustees in deeds 
of trust, the provisions of the statute enter into and become a part 
of the contract, and a later statute providing a more economical 
and expeditious procedure for such substitution, so long a s  the 
rights of the parties, especially those of the cestui que trust, are  
not injuriously affected, does not violate the constitutional pro- 
visions, and in this case a substitution under the provisions of the 
act is upheld. Ib id .  

F Right of Accused Xot to Be Compelled to Testify Against Self. 

b Waiver o f  Right 

1. Where a defendant in a criminal prosecution testifies in his own be- 
half he waives his constitutional privilege not to answer questions 
tending to incriminate him and is subject to cross-examination for 
the purpose of impeaching his credibility a s  other witnesses, C. S., 
1799, and on a prosecution for murder it  is competent to ask the 
defendant on cross-examination whether he did not kill another 
with the same pistol with n711ich he shot the deceased, i t  being 
admitted that the same pistol was found in room after the second 
shooting. S. v. Grifln, 541. 

CONTINUING OFFENSE see Parent and Child A b. 

CONTRACTS (Particular contracts see Vendor and Purchaser, Sales, In- 
demnity, Insurance; particular remedies see Election of Remedies, In- 
junctions D b 1, Cancellation and Rescission of Instruments, Reformation 
of Instruments; impairment of obligation of, see Constitutional Law E ;  
limiting tort liability by, see Carriers D c 1). 

B Construction and Operation. 

a Genera2 Rules of Conatructwn 

1. The general laws of the State in force a t  the time of the execution 
of a contract enter into and become a part thereof. Batmen .  u. 
S t m e t t .  59. 
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2. The parties to a contract will be presumed to know its intent and 

meaning better than strangers thereto, and where they have prac- 
tically interpreted the contract the courts will ordinarily give i t  
that  construction which they themselves have given it .  Harkham 
I,. Improvement Co., 117. 

CONVERSION see Money Received. 

CORPORATIONS. 
D Stock (Unpaid stock and purchase of its stock by corporation see 

hereunder H f )  . 
f License to Sell Stock; "Blue Sky Law" 

1. Where those soliciting subscriptions for shares of stclck in a domestic 
corporation to be formed are not paid any compensation, commis- 
sions or remuneration for or in  connection with the sale or dis- 
position of the stock, a sale by them does not fall within the 
provisions of section 8, chapter 190 of the "Capita Issues Lam" of 
North Carolina, nor is this result affected by the fact that  the 
corporation after its formation paid a certain sum of money to a 
special and distinct agency for i ts  services in making an investiga- 
tion of the desirability of forming such a corporr~tion. Section 4, 
sub-sec. 8, ch. 190, Public Laws of 1925. Hotel Corp. zt. Overman, 
337. 

h Fraud i n  Procuring Purchase of or Subscription to Stock (Conspiracy 
for fraudulent selling see Conspiracy A b 1, 2 ) .  

1. Where, in a n  action to enforce a written agreement for the subscrip- 
tion of stock in a corporation to be formed, the defendant sets up 
the defense that his signature to the agreement was procured by 
false and fraudulent representations, evidence :ending only to 
show that  the representations were all promissory in their nature 
is  insufficient to support his defense. Hotel Corp. v. Overman, 337. 

2. Sellers of stock could recover of one negotiating s ~ l e  and the pur- 
chaser for misrepresentation as  to price purchaser would pay. 
A bbitt v. Gregory, 577. 

G Corporate Powers and Liabilities. 
o Representation of Corporation by Oflcers and Agents 

1. Where the transactions of an officer of a corporatica acting within 
the scope of his duties causes a loss which must fn11 either on the 
corporation or a third party, both being innocent, the corporation 
who selected its own officer, must suffer the loss. Shuford v. 
Brown, 17. 

d Property and Conveyances 
1. The directors and officers of a corporation hold its assets in trust 

first for its creditors and second for its stockholders, and its presi- 
dent and secretary, knowing the corporation to be irsolvent may not 
divert the moneys of the corporation in the bank to the payment 
of a debt due him individually by the corporation a s  against the 
rights of creditors of the corporation later represented bj! a receirer 
appointed by the court. Teague u. Furniture Co., 803. 



INDEX. 881 
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i Liability for  Twts  

1. h corporation may be held liable for the negligent or malicious torts 
of its employees, servants or agents when committed by them in the 
course of their employment and within i ts  scope, precisely a s  a 
natural person. Uzckcrso?z v. Refi?zi?lg Co., 90. 

H Insolvency (Insolvent banking corporation see Banks and Banking H) .  

e Liens. Claims and Priorities 

1. Where the president and secretary of a n  insolvent corporatioil to 
whom the corporation was largely indebted, has diverted the 
moneys of the corporation to pay his individual indebtedness just 
before the appointment of a receiver for the corporation by the 
court, and thereafter the president executes a deed in trust for the 
benefit of his individual creditors and includes in the trust estate 
a s  n credit the amount due him by the corporation, Held: the 
receiver acquires title to all property and rights of the corporation 
of whatever kind, and the equitable rights of the creditors of the 
corporation are  superior to the rights of the personal creditors 
of the president, and the doctrine of equality of equities does not 
apply, and the receiver of the corporation should withhold from 
the trustee in the deed in trust upon the assigned claim against 
the corporation by its president the amount wrongfully diverted 
by the president immediately before the receivership. Teague v. 
Furnature Co., 803. 

f Unpaid Stock, Fraudulent Transfers and Purchases 

1. I n  this action by the receiver of a n  insolvent corporation to recover 
the  purchase price of stock alleged to have been sold by the de- 
fendant to the corporation nhen the corporation was insolvent, the 
evidence tended to show that  the defendant sold the stock to the 
president of the corporation in his individual capacity and ac- 
cepted the president's personal notes in payment, that  the notes 
were collected by the defendant through a bank, and were paid by 
the president by check on corporate funds, that  the president had a 
personal account with the corporation and i t  not appearing that he 
did not hare the right to issue the checks thereon, that the corpora- 
tion had continuously paid dividends on the stock and that the de- 
fendant was ignorant of its insolvency, and that the stock book of 
the corporation recorded the transfer as  a personal transaction of i ts  
president, Held: the evidence was insufficient to show that  the 
corporation had purchased the stock, and defendant's motion a s  of 
nonsuit should have been granted. Shuford v. Brown, 17; Shuford 
v. Scruggs, 6%. 

2. The fact that a president and treasurer of a corporation paid for 
shares of the corporation's stock he had purchased by check on 
corporate funds on his personal account with the corporation is not 
alone sufficient evidence to take the case to the jury upon the ques- 
tion of fraud and collusion between the officer, the purchaser of the 
stock, and the corporation, under the allegation that  i t  was a 
device whereby the corporation purchased i t s  own stock to the 
detriment of its creditors a t  a time when it  was insolvent. Shufol-d 
v. Brown, 17. 
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3. The principle that  a n  insolvent corporation may not purchase its 

own stock is not applicable to the facts of this case, the evidence 
tending to show that the stock in question was purchased by the 
president of the corporation in his individual capacity and not by 
the corporation. Ibid. 

COSTS. 
I3 Persons and Property Liable. 

a Actions ex rel. the State 
1. Where the proceedings for disbarment of a n  attorney has not been 

sustained the costs are  taxable against the State under the pro- 
visions of C. s., 1236, 214, and an order erroneously taxing them 
against the couiity in which the matter was tried will be vacated. 
Committee on Grievances of B a r  Association v. Strickland, 619. 

d Extent and -4mount Recowrable 
1. Where a defendant tenders to the plaintiff the correct amount the 

latter can recover in his action, the cost and interest a re  re- 
coverable against the defendant only to the time he made the tender. 
Reinhardt v. Ins. Co., 785. 

COUNTIES (Taxation by, see Taxation; county schools see Schools and 
School Districts ; county commissioner is  public officer sea Uublic Officers 
A b 1). 

F Actions (On bonds of clerk of court and sheriff sec Principal and Surety 
B c) .  

a Parties and Process 
1. Cnder the provisions of C. S., 3206, citizens and taxpayers of n 

county may maintain a n  action against the comnlissioners of the 
county and its defaulting sheriff to enforce collecticn of the amount 
of the default upon allegations that  the county conlmissioners have 
corruptly refused to perform their duties in this respect. TV~aver 
v. Hampfon, 798. 

COURTS (Supreme Court see Appeal and Error, States E b ) .  
A Superior Courts (Judges see Judges ; appeals from Industrial ,Commis- 

sion see Master and Servant F i ;  Removal of Caurjes see Removal 
of Causes). 

n Original Jz~risdiction in' General (Venue see Venue; forms between 
legal and equitable remedies see Actions B a )  

1. Where in an action against the clerk of the Superior Court of one 
county and the sheriff of another county the clerk makes motion 
for removal of the cause a s  to him to the county of his office 
under C. S., 464, the motion raises a question of venue and not of 
jurisdiction. Kellis v. Welch, 39. 

c Jurisdiction on Appeals from Clerk 
1. Where upon appeal from the clerk the judge of the Superior Court 

dismisses the appeal he is without further jurisdiction to consider 
the matter, and after dismissal it is error for him to affirm the 
order appealed from, and upon appeal to the Supreme Court the 
action will be remanded. Dimon v.  Osbomte. 489. 
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CRIMINAL LAW (Particular crimes see Homicide, Intoxicating Liquor, Dis- 
orderly House, etc., false entries see Banks and Banking I a ) .  

E Arraingment and Pleas. 

d iVolle Prosequi 
1. The statcmeut of the solicitor a t  the trial of a n  indictment for 

burglary in the first and second degrees that  he would not ask for a 
conviction on the count charging the higher degree of the crime 
has the effect of a nolle prosequi with leave on that  count, and 
withdran-s it  from the case, leaving only the question of guilt of 
the lesser degree of the crime. S. u. S p a i ? ~ ,  571. 

2. Upon the trial of the husband for the abandonment and ilvnsupport 
of his wife and minor children, the announcement by the solicitor, 
made before entering upon the trial, that  he would not prosecute 
the defendant for the abandonwcnt aud nonsupport of the wife is 
tautamount to a nolle proscqui or acquittal on this charge. A'. v. 
Brigman, 793. 

F Former Jeopardy o r  Conviction. 
d Same Offmse 

1. Failure to support children is  continuing offense and prosecution 
therefor is not barred by c.onvictioii for prior time. S. v. Jones, 424. 

C: Evidence (Right of accused not to be compelled to testify against self 
see Constitutional Law F ;  evidence in particular prosecutions see 
Titles of Particular Crimes). 

e Hearsay Ecidencc 

1. Testimony of confession of third party held iuadmissible as hearsax 
evidence. S. v. English, 295. 

7~ Flight as  Evide?m of Quilt 

1. Fact that motorist sped on without stopping after hitting pedestrian 
is competent circumstance in prosecution for manslaughter. S. v. 
Durham, 724. 

i Expert and Opinion Eaidence 

1. Where it  is  shown that witnesses have sufficient knowledge and 
experience to enable them to form an opinion a s  to whether liquor 
found in the possession of the defendant or manufactured by him 
was intoxicating, their testimouy that from its odor and looks 
upon examination, the liquor was intoxicating, their testimony is 
competent without further qualification as  experts. 6. 2;. Fields, 110. 

2. Where there is evidence in a prosecution for murder that the defend- 
an t  shot the deceased twice with a pistol, poured gasoline on his 
body and his car and set fire thereto, that  the defendant then 
returned to the house where he was boarding, and bathed and 
changed his shirt, which had blood on it, and that a pistol was 
found in the room of the house where he had been, and that two 
bullets had k e n  fired therefrom, and the pistol is identified a s  the 
one which was in  defendant's possession: Held, testimony of mit- 
nesses, one of whom had run paper through the barrel in the 
presence of the others, that  the pistol had been recently fired is 
competent, when taken in connection with other evidence in the 
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case, as  a circumstance to be considered by the jui-y, the probative 
force being for their determination. S. v. Casey, 185. 

3. The president of a bank may testify as  to false entries made by the 
secretary and treasurer thereof when the testimony is to matters 
within the knowledge of the witness or subject t ?  his inspection. 
S. v. Lattimore,  32. 

j Test imony o f  Concicts, Accomplices, etc. 
1. I n  this case there was no evidence that the State'& witness accom- 

panying the defendant a t  the time of the commission of the crimc 
was an accomplice, and no request for instructions was made in re- 
gard to his testimony, but the unsupported evidence of a n  accom- 
plice, if belicved by the jury, is su%cient to  conv.ct. S. v. Casey, 
185. 

2. The testimony of an accomplice if believed by the jury is sufficient 
for a conviction, and it  is within the sound discretion of the trial 
judge to charge that  the testimony of an accorrplice should be 
scrutinized carefully and cautiously. S. u.  H e w i n ~ ,  543. 

1 Confessions 
1. Testimony of a voluntary confession of a third party that  he com- 

mitted the crime is held properly excluded by the trial court in the 
trial of the defendant for the murder of his wife, i t  being estab- 
lished by a long line of decisions that such evidence is incompetent 
a s  hearsay. S. ?j. English, 295. 

p Ezidence o f  Ident i ty  (See, also, Homicide G a 2 )  
1. Where a witness testifies that  he measured foot prints a t  the scene 

of the crime soon after its commission, and testifies in detail a s  to 
the measurements taken by him a t  the time, and testifies that  the 
measurements of one of the tracks checked with tbe measurements 
of the shoes of one of the defendants, and further testifies a s  to 
the measurements of the defendant's shoes, the measurements being 
identical, Held:  error, if any, in the admission of the testimony 
that  the measurements checked with the measurements of the de- 
fendant's shoe was harmless in view of the detailed testimony of 
the measurements of the tracks and shoes of the defendant. S. .v. 
Cox, 357. 

q Privileged Communications and Tes t imony o f  Husband or W i f e  
1. The wife is not competent to testify against her husband in a crim- 

inal action, C. S., 1802, unless the action comes within the excep- 
tions enumerated in the statute, and upon the trial of the husband 
for wilfully abandoning and failing to support his minor children, 
the admission of the wife's testimony against him is reversible 
error. C. S., 4447. 8. v. Brigman, 783. 

r Impeaching, Contradicting or Corroborating Wi tnes s  
1. Where on the trial of a husband for the murder of his wife the 

wife's father testifies in the husband's behalf, exception to testi- 
mony tending to show that  the father had attempted to bribe 
another to  implicate others will not be sustained. S. v .  Englisl f ,  
295. 
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2. Evidence held competent on credibility of witness. S. v. Cox, 367. 

3.  Where the defcndant testifies in his own defense he is subject to 
cross-examination as  other witnesses. S. v. Griffin, 541. 

I Trial (Of particular crimes see Particular Titles of Crime). 

c Cozirse and Conduct of I'rial 

1. In  this case held: evidence was competent and objection that i t  
unduly excited sympathy of jury is not sustained. S. v. Cox, 357. 

f Consolidation u ~ d  Separation and Election Betzc;e@z Counts 

1. A motion, made before the introduction of any evidence, to require 
the Statc to elect between two separate counts in  the bill of in- 
dictment, oue chargiug burglary in the first degree and the other 
rape, is properly denied, the court not being able to intelligently 
pass upoii the motion before knowing what the evidence would be, 
aud the two offenses being of the same class, which under our 
statute, C. S., 4G22, may be joined in one iudictment in separate 
counts, i t  beiug within the sound discretion of the trial court as  to 
whether he should compel a n  election bet\\cen the counts and, if so, 
a t  v h a t  stage of the trial. S. v. Smith, 494. 

y I i~strncfiom (On lcsscr degrees of crime charged see hereunder I 1) 

1. Where the charge of the court fully states the contentions of the 
defendant that hc \ \as  not a t  the scene of the crime a t  the time 
of its commission, and that he \?as not guilty of the offense charged, 
the instructions nil1 not be held for prejudicial error on the de- 
f e n d a n t ' ~  exception because of the failure to use the specific word 
"alibi" in regard thereto. S. v. Cnsq ,  1%. 

2. Where upon the trial for a homicide the judge has fully and suffi- 
ciently charged the jury that the State must satisfy them of the 
guilt of the defendant beyond a reasonable doubt, the failure to 
instruct them as to the legal presumption of the defendant's inno- 
cence is not sufficient to warrant the granting of a new trial, this 
presumption not being considered as  evidence in the case. S. a. 
Herripzy, 543. 

3. The failure of tlie trial judge to define the term "beyond a reason- 
able doubt" in his charge to the jury will be considered as  a failure 
to charge upon subordinate elaboration and will not be held for 
reversible error. Ibid. 

4. Where the trial judge gives the contentions of the State and of the 
defendant, clearly stating that  they a re  but contentions in a trial 
for unintentional manslaughter, and correctly charges the law 
arising upon the evidence, objection that  he has therein impinged 
upon the provisions of C. S., 664, in expressing his opinion upon 
the weight and credibility of the evidence, is untenable. S. u. 
Durham, 724. 

5. Held: on this trial for involuntary manslaughter, construing the 
charge contextually a s  a whole the judge correctly charged upon 
the evidence respecting the identity of the defendant as  the driver 
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of the automobile a t  the time of the injury, the ltiw applicable to  
the offense, and proximate cause, and the burden and quantum of 
proof necessary for conviction. Ibid. 

6. Where the trial judge clearly and substantially charges the law 
arising from the evidence when the instructions are viewed con- 
textually a s  a whole, the elaboration of any particular phase of 
the case should be presented by prayers for special instructions, 
and the judge is not required to instruct the jury on academic 
propositions of law which have no substantial relation to the case. 
IbX. 

h P r o ~ i n c e  of Court and J u r y  i n  General 
1. The competency, admissibility and sumciency of the evidence is for 

the court to  determine, and the weight and credibility is  for the 
jury. S. v. Casey, 185. 

j Nonsuit 
1. Upon a motion to dismiss a criminal action only the evidence favor- 

able to the State will be considered, and the motion is  properly 
denied if there i s  any sufficient evidence upon the whole record of 
the defendant's guilt. 8. v. Casey, 185. 

2. On a motion to dismiss a s  of nonsuit in a criminal acl.ion the evidence 
is to be taken in the light most favorable to the State, and i t  is 
entitled to the benefit of every reasonable intendment thereon and 
every reasonable inference therefrom. S. v. Durham, 724. 

I Lesser Degrees of Crime Charged. 
1. Where all the evidence in a criminal prosecution tends to show that 

the crime was committed a s  alleged in the bill of indictment, and 
there is no evidence tending to show the commission of a crime 
of less degree, i t  is not error for  the trial court to refuse to instruct 
the jury that  they might find the defendants guilty of a lesser 
degree of the crime charged. C. S., 4640. S .  v. Cox, ,357; 8. v. Smith, 
494. 

2. Where there is no evidence of manslaughter the fililure to charge 
the jury in regard thereto is not error. S. v. Casey, 185. 

3. The principle upon which a defendant may be convi2ted upon a less 
degree of the same crime charged in the bill of inlictment applies 
only where there is evidence of guilt of the less degree, and where 
burglary in the first and second degree is charged in the indictment, 
and the question a s  to guilt on the count charging the first degree 
of the crime is withdrawn, and the evidence shows that  the 
dwelling-house was occupied a t  the time the alleged crime was 
committed, the evidence does not support the charge of second 
degree burglary, and the defendant's motion for thcb judgment a s  of 
nonsuit on that  count should be allowed, C. S., 4643, Smble:  under 
the provisions of C. S., 4640, the case could have been submitted 
to the jury on a charge of breaking into or entering a dwelling- 
house other than burglariously with intent to commit a felony or 
other infamous crime therein, contrary to the provisions of C. S., 
4235. 8. v. Spain, 571. 
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J Arrest of Judgment, New Trial, and Motions. 
c Jurisdiction of Trial Court to Hear Motions for  Xew Trial 

1. The effect of a n  appeal is to stay all proceedings i n  the lower court 
pending the disposition of the appeal, and where, after appeal 
bond has been given, the defendant makes motions before the 
Superior Court judge for a mistrial for prejudice of jurors and for 
a new trial for newly discovered evidence, the motions are  coram 
norr. judice. C. S., 4654. S. v. C'asey, 1%. 

2. Where the Supreme Court has affirmed the judgment on an appeal 
in  a criminal case and the judgment has been certified to the clerk 
of the Superior Court, C. S., 1412, the case is in  the latter court 
for the purpose of the execution of the sentence, and a motion for 
a new trial may be there entertained for disqualification of jurors 
and for newly discovered evidence, C. S., 4644, and the motion is 
made in apt time if made a t  the next succeeding term after the 
case is certified down. S. v. C'asey, 620. 

3. An appeal in a criminal case does not vacate the judgment of the 
Superior Court, C. S., 4654, and although C. S., 4663 as amended 
by chapter 55, Public Laws of 1925, provides that the clerk of the 
Supreme Court shall notify the warden of the penitentiary of the 
aifirmance of the judgment in a capital case for execution of the 
sentence, yet the judgment to be executed is the judgrnent of the 
Superior Court, and i t  will not be held that the law intended to be 
less mindful of the rights of one coudemned to die than of those 
convicted of less offenses, aud under the provisions of the Federal 
Constitution, Art. XIV, providing that "no state shall deny to 
any person within its jurisdiction the equal protection of the laws" 
it  is Held, a motiou for a uew trial for newly discovered evidence 
and for disqualification of jurors may be made iu a capital case in 
thc trial court a t  the next succeeding term of court after the 
attirmance of che judgment by the Supreme Court. C.  S., 4644. Ibid. 

4. In  misdemeanors and felonies not capital the trial court may with- 
draw a juror and order a mistrial in  his discretion, before verdict, 
and without finding the facts upon which his action is based, and 
in capital felonies he may do so upon finding the facts which a re  
subject to review on appeal, and in this case his judgment orderiug 
a mistrial over the defendant's objection after refusing defendant's 
motion for judgment as  of nonsuit, is aftirmed, there being no evi- 
dence of abuse of discretion. S. v. mice ,  761. 

L Appeals in Criminal Cases. 
a Prosecution of Appeals Under Rules of Court 

1. Where in a capital case the defendant's appeal in  forma p a p e r i s  is  
not prosecuted according to the Rules of Court, and his motion for 
certiorari is not resisted, but return thereto is not made for about 
four months, when, as  the only possible return, the clerk of the 
Superior Court sends up defendant's statement of case on appeal, 
which had not been served on the solicitor because of the expira- 
tion of time therefor: Held, although the statement of case 011 

appeal is subject to the plea of "nu1 tie1 record," the Supreme 



588 INDEX. 

CRIMINAL LAW L a-Continued. 
Court will examine it, and upon the absence of rwersible error 
appearing therein or on the face of the record proper, the judg- 
ment mill be affirmed and the appeal dismissed. S. c. Goldston, 89. 

2. Where the defendant convicted of a capital offense gives notice of 
appeal, but nothing is done toward perfecting the same, the State's 
motion to docket and dismiss the appeal will be allowed, no error 
appearing upon the face of the record proper. S. v Rives, 343. 

3. Where a n  appeal in a capital case in forma pauperic: is not prose- 
cuted according to the Rules of Court, and after the espiration 
of time for filing the statement of case on appeal, an ex parte state- 
ment is filed, and later, upon suggestion of the Attorney-General, 
the record of the case a s  agreed to by the solicitor and counsel for 
defendant is certified up by the clerk of the Superior Court, but 
is not signed by either and contains no assignments of error, the 
Supreme Court, not withstanding the insufficiency of the papers 
to constitute a proper statement of the case, will examine the ex 
parte statement and the "record of the case," and upon no error 
appearing upon either or on the face of the recoi-d proper, the 
judgment will bc affirmed and the appeal dismissed S. v. Moore, 
618. 

c Effect of Appeal and Proceedii~gs in Lowe?. Court after Appeal 

1. Appeal to the Supreme Court stays all proceedings in  lower court 
and motions before it  thereafter are  comm 12012 judic,:. S. 2). Casey, 
185. 

e Review 
1. Where the president of a bank in testifying as  to the luaking of false 

entries on the bank's books by another officer of the bank, under 
indictment therefor, inadvertently refers to an irrelevant account 
and has corrected the error after discovering it, whereupon the 
judge has ordered this testimony stricken from the record and 
instructed the jury not to  consider it ,  a n  exception theretofore 
taken becomes immaterial. S. v. Lattimore, 32. 

2. Defendant's motion for a new trial on appeal in  a criminal action 
must be based on injustice arising from error on the trial, and his 
motion therefor nil1 be denied when i t  appears tha;  the granting 
of a new trial would carry no prospect of ultimate benefit to the 
defendant, and nhere on the trial of a clerk of a municipal court 
for embezzlement, the trial court excludes testimony of the auditor, 
who had audited the accounts, a s  to transactions n ~ t  included in 
the counts in the indictment, tending to show that the clerk had 
turned over nlonry for which no record of fines, etc., could be 
found, and i t  appears that evidence of the same substance was 
fully brought out on cross-esamination, error, if any in the es- 
clusion of the testimony will not be held prejudici:ll, and a new 
trial will not be awarded therefor. S, v. Caudle, 85. 

3. Upon appeal in a criminal case the Supreme Court has jurisdiction 
to r e ~ i e m  only matters of law or legal inference. Article IV,  sec- 
tion 8. S, v. Caseu, 185. 
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4. Where the bill of indictment charges the defendant with burglary in 
the first degree and rape under separate counts, and the jury ren- 
tlers a verdict of guilty a s  charged, on both counts, it is immaterial 
whether the trial court committed error in failing to charge upon 
the lesser degree of the crime of burglary, the verdict of guilty of 
rape being sulficient to support the judgment. S .  v. Smith, 494. 

3. \\'here a motion for a new trial for disqualification of jurors and for 
newly discovered evidence has been denied by the trial court under 
the erroneous belief that  it lacked jurisdiction to hear the motion, 
and denied also in the exercise of the discretion, the case is ap- 
pealable, and as  the court's erroneous belief as  to its jurisdiction 
might have agected the esercise of the discretionary powers, the 
case will be rrmanded on appeal. R. 1' .  Cnsey ,  621. 

1. Upon refusing defendant's motion to retax the costs in a criminal 
action the judge should find the material facts upon which his 
ruling is based so that the Supreme Court may determine the 
correctness of his ruling, and where this has not been done the 
case will be remanded; in this case it not appearing whether the 
State had tendered its witnesses for cross-examination or whether 
the trial judge made any order with respect to the fees of any 
nitnesses, or ~vlietller certificates were given them by the solicitor, 
C. S., 1287, or whether the witnesses \vl~osc fees \vere taxed were 
duly under subrmnas, C. S., 1254, and upon remand the costs of tlie 
appeal will I)e taacd ngainst the State. S. .c. Kirbu, 5S9. 

DAMAGES 

1. W11erc the plaintiff in :I iicqliyent injury :lctioli does ilot offer evi- 
tlencr of auy expense he ~ 1 s  put to as  the result of tlic ~ n j u r x ,  and 
in5truction upon the measure of damages recoverable that the 
lklaintiff has the burden of lrroof and mag recover, if a t  all, only 
:In amount which nould compensate him for lra\t, lresent and 
future scfferiug and the conditiou of his person, escluding any 
expense he may have incurred other\vise on account of the injury 
received, is not erroneous, and nn exception by the defendant to 
;inotlier portion of the c h a r ~ e  consistent and not in conflict there- 
nit11 nil1 not he wqtninrtl. C ~ ( n ~ p l ) r l I  L.  11'. I? . 702 

1. In  nil action to recover damages to the l)laintib's cur resulting from 
a collision of two automobiles on the public highway, testimony 
of a properly qualified witness as to the value of tlic injured car 
before and after the accident is competent and tlie :~dmission of 
tlie testimony will not be held for error on the defendant's objec- 
tion that the witness failed to swcify that t l ~ c  values a s  given were 
the. n~arkot  vn111r wht~n it :lpl,ears t l ~ t  snc.11 \vns intcntlrd nntl 
r:n~lcrstootl 11y ill(. jury. JI ic l i s  2. .  J ,or t ,  773. 



890 INDEX. 
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E Punitive Damages. 

a Wounds Therefor 
1. Punitive darnagcss for the wrongful seizure of the pl,3intiff's car are 

not recoverable when the evidence tends to show that  the car was 
seized with the consent of the plaintiff, and where the jury awards 
1)unitive damages on such evidence in addition to  compensatory 
damages for the wrongful seizure, the judgment rendered on the 
verdict will be modificd by striking out the answer to the issue 
rclating to the punitive damages. Somers c. Credit Co., 601. 

DEATH. 
R Actions for Wrongful Death (Right of minor's administrator to main- 

tain action for wrongful death against its parents see Parent and 
Child B a 1 ) .  

b Expcctanql of Life awd Damages 
1. The rule for damages recoverable for a wrongful death was correctly 

given in the instructions in this case. Byerx v. Hardwood CO., 75. 

2. In  an action for wrongful death the jury may consider evidence of 
the plaintiff's intestate's age, habits, industry skill, means and 
Iwsiness, C. S., 160, and the admission of testimony in this case 
that the deceased had a 200-acre farm, a comfortable home, and 
a plenty for his family to  eat and near ,  was not error. Hicks r .  
Love, 773. 

3. Where damages are  sought in an action for the iirgligent ltilling 
of thc plaintiff's intestate and thr  lic~bility of the defendant has  
h r w  established by the answer of the jury upon t?e  other issues. 
i t  is not necessary that  the plaintiff introduce evidence of the 
c~arning capacity of the deceased in order to  recover more than 
nominal damages, there being other evidcncr as  lo the financial 
worth and industry of the deceased. Ibid. 

1,ECLARATORY JUDGMER'T ACT see Actions h a 2. 

DEEDS AND COR'YEYAR'CES (Contracts tc~ convey stv V ~ w l o r  and Fur- 
chaser).  

A Requi~i tes  and Validity (Deeds frandulont nu to c r r d i t ~ m  see E'ra~~dn- 
lent Conveyances). 

f .4r!i??o1clcdgmrtt and Probate 
1. The failure of the certificate of a cleetl to lnncls f rc~ri  a wife to hrr  

husband to state that the conveyanw was "not ~~nreasonablc or 
injurios to her" renders the instrunicnt void. C. S., 251.5. Bank c. 
McCuller-s, 440. 

2. Probate in this 'case held defective ant1 deed of trust was uull and 
void as  notice to purchasers and creditors. Barber ,a. Brunson, 779. 

D 13oundarir~s (Arbitration a s  bar to action to establish, we  Arbitration 
a l ~ d  Award E b 1 ) .  

d Uec la ro t io?~~ 
1. Where thc dividing line is in disputt, in an action ii~rolving title to 

lands and trespass, testimony of declarations against his interest 
by the p1:lintiff's predecessor in title is competent against the plain- 
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DEEDS AND CONVEYANCES D d-Continued. 
tiff when the declarations a r e  relevant to the issue and a circum- 
stance tending to prove the correct location of the boundary. Dill- 
Cramcr-Truift Corp. v. Downs, 478. 

DEhlURRER see Pleading D. 

DENTISTS see Phpicians and Surgeons C b 6. 

DESCENT AND DISTRIBUTION. 
A Nature and Course in General. 

a Determination of Whether Estate is Taken by Descent or Purchase 
1. A deed to lands from a father to his son reciting a consideration of 

natural love and affection and a f'urther consideration of one hun- 
dred and sixty dollars, reserving a life estate with warranty and 
co~~enants  of title excepting a n  existing judgment against the land 
of one hundred and sixty dollars, Held: the words of the considera- 
tion "natural love and affection" do not qualify the estate, and in 
the absence of words to the contrary the expreqs consideration 
of one hundred and sisty dollars, the amount of the outstandiug 
judgment ngainst tile land, is a valuable consideratiou and sufiicient 
to support the deed and create the son a new propositus, and a t  his 
death intestate, the lands will descend to llis heirs-at-law and not 
to those of tlir grantor. his father, the estate acquired by the son 
not heinc: by clesccnt, devise, gift or settlemr~nt. Ea I'artp Bar~foot ,  
393. 

2. A consideratioi~ esl~ressed in a deed is not contractual and the actual 
amount paid may he shown by p r o 1  evidence, but nothing else aI1- 
pc~aring, it  will be presumed that the recited consideration is correct 
;ind where a deed from a father to a son is supported by a valuable 
consideration and another deed is introduced as  a correction thereof 
showing a larger amount, the later deed, if taken as  correct, recites 
a valuable considf,ration under wliich the son would also take 1)y 
purchase. Zbid. 

H Persoils Entitled Thereto and Their Respective Shares 
f Relations of the Half and Whole Blood 

1. Thc fourth canon of descent, providing that upon the tlet~th of the 
;~ncestor intestate and without lineal descendants the inlieritance 
in Inntl shall descend to the next collateral relation of the person 
last seized, capable of inheriting, of the blued of the ancestor, is 
construed in connection with the sixth canon, 1)ro~iding that the 
cwllaterwl relations of the Iialf-blood shall inherit tqually with tllosc 
of the ~vhole blootl, ~vitli a11 exception ~ l l c r e  the inllcritance is 
transmitted to the person last seized by devise, gift or settlement, 
hut the exception does not apply where the estate is acquired by 
purchase, and where a son acquires lantl hy deed from his father 
and pays a valuable consideration therefor, and dies without lineal 
descel~dants prior to his father's death intestate, Held: the land 
descends to the collateral relations of the son wl~etlier of the whole 
or half-blood, and the inheritance is not limited to the collateral 
relations of the son who are also of the 11lootl of tlir fattier, tht, 
zrnntor. ('. S.. 1654. B.r IJmrte Barefoot. 39::. 
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DISORDERLY HOUSE. 
B Prosecution and Punishment. 

c Evidence 
1. In  a prosecution fur keeping a disorderly house evidence tending to 

show the lewd and boisterous conversation of the inmates and 
frequenters of the house, and evidence of the general reputation or 
caharacter of tlie house is competent. C .  S., 4347. S. v. Hi ldebra~t ,  
780. 

2 .  111 a prosecution for keeping a disorderly house evidence of occur- 
rences happening more than two years prior to the indictment i s  
competent as  corroborative of evidence of such occurrences happen- 
ing within the two years. IBid. 

DIVORCE. 
A Grouiids for Divorce. 

a Adul tery  
1. In  this case Iicla: testimony on the issue of adultery was competent 

and sufficient to be submitted to  the jury in the plaintiff's action 
for divorce, the defendant introducing no evidence in rebuttal. 
II.alker v. Walker ,  183. 

DOCTOHS sec Physicians and Surgeons. 

DOWEH. 
.i Katuie, ICiglits and Iucidents in Geiler;~l. 

b Lands  cold In teres ts  to Il'hiclr. Dower d t t u c l ~ t s  
1. Dower is tlie life estate to which :I niarricld woman i:: elltitled ul~oii 

tlie tlcatli of her husband intestate or in case of her dissent from 
his \\ill, and is one-third in value of all lands, tenements, arid 
liereditameilts, legal and equitable, ot which the husband wab 
lucncficinlly seized a t  any time during coverture, znd which her 
issue might inherit as  heir to the husband, and up011 the husband's 
tlcatli the right of dower is consun~matc. IIolt 1.. Lu?bcll, 404. 

C Dower Consummate. 
cs Eigh t s  of ll'idozo (ind Creditors uf Huabu~ld 's  Es ta te  

1. During the tcrm of her life t h r  widow's dower right is llot ordinarily 
subjccst to tlie payment of debts of her husband's estate, and while 
the widow mng subject her dower to the payment c f  the debts of 
llcr l i~sbi~i id 's  estate by joining ill his mortgage deed or c.onveyancci 
ill col~formity to the statutory requirements, C. S., 4102, yet if his 
estnte is solvent the dower need not be sold, and in the event that 
it  is insolvent tlic estate must be aclluiilistercd according to thcb 
est:tbli6lied rules. Holt I>. Lf l~~c l r ,  404. 

1 .  where n wife has sigliecl her liusbaiicl's iiiortgage deed observing the 
statutory rcquiremrnts, and he has died intestate, tlie mortgagee 
is not entitled to hare the l a i~ds  sold und the value of the widow's 
tlower paid to her out of the proceeds, but if there arc? no unsecured 
creditors of the husband's estate he should first take his claim out 
of thc personal estate of tlie husband, but if the esta:e is insolvent, 
thc. witlow's tlowcr in the land should be laid out, aud thc remaill- 
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ing two-thirds of the lands sold and applied to the mortgage deb: 
before sharing in the personal estate ratably with other creditors, 
and if this is not sufficient to pay the mortgage debt he is entitled 
to have the dower interests sold and applied thereto, the widow 
having assigned her right as  security for the debt. Holt v. Lytlch, 
404. 

2. Before a l l o t m e ~ ~ t  of do\ver is made in the lands of a deceased husband 
dying intestate his heirs a t  law should be made parties plaintiff or 
defeudant. C. S., 456, 457, 460. Z b i d .  

EASEMENTS. 
A Creation. 

c Eesemetzts b y  A c c c ~ ~ i f u  
1. \Vhere a petition for a "way of necessity" over the lands of another 

is filed in  the Superior Court, and the petition alleges that the peti- 
tioner was devised.a tract of land without any way of egress to a 
public road escept over the land of another devisee of the testator, 
i ~ n d  there is no allegation that such a way over the land of the 
other devisee had theretofo~e esisted in favor of the land devised 
to the ~~etitiolier,  and there is no stipulation in the devise for a 
\rag of ingress and egress to a given point, Held: the petitioner's 
exclusive remedy is under the provisions of C. S., 3535, 3836, by way 
of petition before the road-governing body of the county, and the 
l~roceedings in tlie Superior Court is properly nonsuited. W h i t e  v. 
Coghill, 421. 

E Operation and Effect. 
b Szcbsequcut I-'urchasox 

1. A registered grant of a right-of-way to a telephone company for its 
transmission lines for a sutticient consideration passes the title a s  
against n later registered conveyance of the land to another, and, 
the allegations of the one acquiring the land under the later regis- 
tered conveyauce not being sufficient to establish fraud, his action 
against the telephone company is prol~erly dismissed. Bc?zdel c. 
Yel.  Co., 355. 

a B y  Acts of the I'urtics 

1. The lo\ver proprietor of lands must sllow a right of casemeut in the 
drainage ditches on the land of the upper proprietor by writteu 
gwnt  or prescril~tion, but an abandonment may be sho\vn under 
verbal agreement evidenced by acts of the parties showing ail 
unequirocal intcmt to that effect, and testimony in this case was 
sufficitwt to bc submitted to the jury to the eKect that the upper 
l~roprietor stolbl~ed up certain drainage ditches on his land several 
tinlcs wllereupon tlie lower proprietor as  often cleared them out, 
tlie action being brought by the latter to restrain the former from 
colitinuilig to obstruct the flow of water therein. Semblc: by 
reference to answers to certain issues the right of easeulent was by 
~ r e s c r i p t i o ~ ~  in this case. Combs v. Brickhouse, 366. 

I<I)UCATION see Schools mltl School Districts. 
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EJECTMENT. 
C Pleadings and Evidence. 

b Evidence and Burden of Proof 
1. Where in a n  action in ejectment the plaintiff establirihes his title to 

the locus in quo and the defendants allege adverse possession of a 
tract of land under color of title but described in their deed dif- 
ferently from the description of the land in the plaintiff's complaint, 
and the defendants claim that  the two tracts are  the same but fail 
to make i t  so appear and introduce no evidence of adverse posses- 
sion, C. s., 432, Held: the granting of the defendant's motion as  of 
nonsuit was error. Haues v. Cotton. 369. 

2.  In  a n  action in ejectment the plaintiff has the burdec of proving his 
own title to the locus i n  quo, and i t  is not sufficient for him to show 
that the defendant does not have title, but where t'he plaintiff has  
established his title and the defendant relies upon adverse posses- 
sion as  a defeuse, the defendant must establish such affirmative 
defense by the greater weight of the  evidence. Ibld. 

ELECTIOTL' O F  IIEMEDIES. 
A When Election Must be Made. 

a I n  General 
1. Where two iucol~sistent causes of action are  joined in the same com- 

plaint the plaintiff will be required to adopt one and abandon the 
other, or to reform the complaint to make it  sqbare with the rules 
of good pleading. The distinction is noted between inconsistent 
remedies and inconsistent defenses allowed by s tat l te .  C. S., 522. 
L?tkes v. Grove, 254. 

b Between Rcscissio~z, of Contract and Action for  Breach 
1. The plaintiff is put to his election between bringing a suit for the 

rescission of a contract ab initio, where fraud is not alleged, and 
bringing a n  action for damages for the breach thereof, a s  he will 
not be permitted to deny and affirm the contract a t  the same time, 
but where special damages have been sustained, notwithstanding 
the rescission, rescission will not bar n recovery of such special 
damages. Lykes v. Grove, 254. 

c Betweew Actious Es Contractu or in Tort 
1. Generally under our reformed procedure several causes of action 

may be united if they arise out of the same transac:ion or a trans- 
action connected with the same subjectmatter of the action, whether 
legal or equitable or in contract or tort, and in this action: Held, 
the elements of contract and tort a re  so closely related that  defend- 
ant's motion calling for the election of the plaintiff to sue either in 
contract or tort was properly denied. Craven Count!/ v. Investment 
Co., 523. 

ELECTIONS. 
J Recall of Elected Officers. 

a Procedure and Requisites 
1. Mandamus is only available tt) enforce a clear legal right, and where 

the writ is songht to compel a city clerk to certify to the sufficiency 
of n petition for the recall of an elected officer of the city under the 



ELECTIONS J a-Continued. 
provisions of the city charter, and i t  appears that the original peti- 
tion, after the elimination of duplicates, coi~tained five less names 
than the number required for the recall, and the record fail? to 
show that  an amended petition thereafter filed. purporting to cow 
tain the names of fifty-eight additional electors, mas ever acted 
upon by the clerk or that it  did coiltain the names of as many a s  
five additional qualified electors, the plaintiff has  failed to shoxv 
n clear legal right and the writ of mandamus is properly denied. 
and the question of whether the clerk had the authority to remove 
the names of electors from the petition upon their written applica- 
tion is not presented for decision. Bnrlram v. Anw?/fr. 498 

ELECTRICITY. 
A Dutics and Liabilities of Power Companies. 

e Right of Action Against and Defelzses 
1. Every person specially injured by the breach of duty of a n  electric 

coniparly can niaintain an action for his individual compensation. 
and where a complaint in a n  action against an electric company for 
damages caused by the negligent installation of electric wirinc. 
rcfcrs throughout to the house clamaged as  the plaintiff's "house" 
or "home" it  is a sufficient allegation of o~vnership upon which to 
deny a motion of nonsuit entered upon the gronntl of failure to 
allege ownership. Wooten- v. Power Co.. 560. 

EhIBEZZI,E&IEST-1,iability on clerk's bond for, see Princil~irl and  Sl1rct.v 
B c 1 to 8. 

EMINENT DOMAIN. 
B Delegation of Power. 

b Public Utilities Corporc~tions 
1. A corporation furnishing electricity for public use may condeml~ 

lands of a private owner necessary for its transmission lines under 
the ~~rovisions of our statute, C. S., 1706, but it  is unlawful for a 
power company to enter upon and take the lands of the owner for 
such purpose without complying with the statutory procerlnre. 
Crisp r. Light Co., 46. 

C Compensation. 
a Sacessitu and Suncic~zcy of Contpewsation awd Acts Cotlstituti~r.q Tulmg 

of Propert!! 
1. In  assessing damages to be anarded the private onner of lands for 

its taking for a permanent use by a poner company for the main- 
tenance of transmission line, its erection upon a right of y a y  of 
another public service corporation is a superimposed burden upon 
the title of the owner, for nhich rompensation should Iw awarded. 
Crisp v. Light Co., 46. 

2. Where the owner of a development has constructed a water syhtem 
therein and deeded the lands in the development to others, up011 
an appropriation of the water system by a city extending its limits 
to include the development, the city may not maintain that the 
owner had no interest in the water system or nothing of valuc for 
which compensation should be paid upon such appropriation. A"trp7r- 
ens Co. 2,. Charlotte, 258. 
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3. Where a city, with statutory authority, makes a contract with a rail- 

road company whereby the city agrees to build cer:ain underpasses 
across certain of its streets and to close certain other streets where 
they cross the railroad tracks a t  grade in the city limits, and in 
pursuance of the contract the city closes a street E t a grade cross- 
ing, Held: a n  owner of a lot abutting the street closed under the 
agreement, whose property is thus placed in a cul de sac and cut 
off from the use of the street a s  a means of travel to and from the 
business section of the city and made less valuable by reason of 
the stopping of traffic along the street from one direction, is entitled 
to compensation for the damage to his property by reason thereof, 
less any special benefits, he having suffered special damage not 
common to the public generally. Hyatt 2;. Qreembovo, 515. 

c Right to Compensation for  Injury to Colztiguozts Land*, 
1. I n  assessing damages for the taking of the land of a private owner 

by a public service corporation for the erection of transmission 
lines, entire .and full compensation for i ts  permanent use should 
be awarded, ancl witnesses acquainted with the facts are  properly 
allowed to testify as  to the use to which the lantls contiguous to 
that taken could have been put, except for the taking, within 
reasonable bounds, not including those that are imaginative or 
merely specclative, and such evidence is competent on the question 
of damages, and the fact that  the transmission l i l e  was to carry 
a highly dangerous voltage of electricity is a coinpetent circum- 
stance to be considered by the jury. Cvisp z;. Light CO., 46. 

1) Proceeding to Takc Land ancl Assess Comlwnsntiori or to Recover 
Damages. 

( L  Requisites, Pleadings and Jwisdictiott 
1. Charter provision requiring notice does not al)ply to takinq of pr011- 

crty for public use. Stephevs Co. u. Charlotte, 1.3. 

c Appeal from and Rcciezc; of Appraisals 
1. The remedy provided by, statute for the ns<essment of damages to 

the property of a private owner taken by a city Tor a public use 
must be observed, and where an owner fails to appeal from the 
reports of the appraisers or fails to perfect a n  appeal therefrom 
he may not brir~g a separate action in the courts to have his dam- 
ages assessed. H a r m o d  v. Concord, 781. 

ERIPLOTER AND EMPLOYEE see Master and Servant. 

IsCQUITT (Forms of action abolished see Actions B a ;  specific equitable rights 
and remedies see Injunctions, Reformation of Instruments, Trusts, etc.). 

A Principles and AIasims of Equity. 
1. Where an action for the wrongful death of a child i ~ ,  brought by his 

administrator against his mother, the complaint alleging that  the 
death was caused by the negligent driving of the mother's car by 
her agent, the father, a recovery if permitted under the facts of 
this case would pass under the law of descent and distribution to 
the parents, C. S., 137(6) ,  and the policy of the law would not 
permit t h m  to benefit by their onnt  tort. Goldmifh u. Samef, 574. 
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ESTATES-Created 11s will see Wills I.: ; estate by ontirt>ticxs scc Husband and 
Wife  G a. 

ESTOPPEL sec J u d g ~ n e n t s  L. 

EVIDEIL'CI.! ( I n  criminal cases see Crimiu:11 Law G :  ill part icular actionh 
see Malicious Prosecution B c, r\'egligcllcc L) 1). Ejectment C b, Conspiracy 
A b, Trespass to T r y  Title A f ,  etc.) .  

C Burclel~ of Proof (See. ;llso. A(lrersc ro.ssession (~ '  :I, E j w t m e n t  C' 11. 
Brokers I.: c ) .  

1. TVhcre a n  affirliiativc~ ilefonse is  set u p  in mi action such defense 
must  be establishrcl by the greater weight of the  evidence. H a y e s  
21. Cottoll, 369. 

D Relevancy, Materiali ty and  C'oml)etency in Gc~neral. 

1. T h e  interest  of one \rho telnlmrarily held the  title to  the lands ill 
tlisljute prior to t he  defendant is  a sufficient interest  ili the  event 
to disqualify his testimony a s  to a conrersatioa or transaction wit11 
tlic plaintiff's deceased predecessor in title. C'. S., 1795. Di l l -  
C'~'clmei~-T!'~ril t Corp .  %. 1 ) 0 1 ( . 4 ) ~ ,  478. 

2. ITlirre a n  agreement for  the  subscril)tion of stock in a c o r l m r a t i o ~ ~  
to be formed is i n  writ ing mid e s l~ re s s ly  provides t ha t  t h e  elltircs 
contract  is  eslressecl ill the  writing, par01 evidence of l?romissor~- 
r r l~resenta t ions  theretofore made is  incompetent as tending to 
vary  the  terms of the  wri t ten  i n s t r u m ~ n t ,  al l  prior or contempo- 
raneous oral  :~grtwuelits  hcillg mergetl in the  writ ten contract. 
Hotc l  C'orp. 1.. Orc ' rmnt~ ,  237. 

4. Parol  evitlencc of consideration for  deed held comlretcut. Ll(~irX 1' 

Lelc i r ,  1-28: E r  I'rtr.te Rnrcfoo t .  392; Bnill; c. IIcCzrllos. 411'. 
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1. \Yl~(.r(. tl1c~1.c. is  any t)vitl(.~~ccs tr~ntliiig to sustilin the  l~l; t intiE's  cilcscX 
of a c t i o ~ ~ .  rsvell though cw~~flictin:: in mater i :~ l  parts,  i t  s l~oultl  11c. 
sn l~n~ i t t c t l  to tht. jury. but \vlic)re there is  no such evidence tho 
t l e f e i ~ t l a ~ ~ t ' s  c.xcty~tions to the r r fusa l  of t h e  t r ia l  court  to g ran t  his 
motic111 of nonsuit or his r rqurs t  for  a directed verdict \\.ill IN, 
s u s t i t i ~ ~ e d  on ap11t~;i I. F ~ . I ~ / U . W I I  r. Glc~iu. 1 3 .  

1. .\lthough a co~~vc.y;t~ice by th r  heirs-:lt-l;l\r within t\vo from tlic~ 
qualification of the  administrator of tlie es ta te  is  voidnl>le a s  to 
creditors of the  esttrte, C. S.. 76, a11 administrator tlors not h a r e  the  
power to charge the  estntc. with liability created by hi111 on mat ters  
\\liolly occurriug a f t e r  tht. t lw th  of t he  testator,  and. u11o11 a s a l ~ ,  
of lands of the  es ta te  to makc assets for  t he  l~aymen t  of debts. 
11r m:ty not esc l impc lmld wit11 the  purchaser r n ~ d  assume. a s  atl- 
ministrator,  a mortgage dt+t on the lands conveyed to h im by tlie 
~ ~ u r c l ~ n s t ~ r ,  nor may  the  clerk approve such a n  esclianfe. C. S.. 
ch. 1. and \\-here the mor tmger  of t he  purc~11nsc.r f rom thc n t l m i ~ ~ i i -  



t ra tor  seeks to  se t  aside a coiiveyaiice to the  lieii's-at-la!! by the  
administrator oil other lauds  received in t he  exchan;:e aud  courcyetl 
to the  heirs-at-law and conveyed by them t o  a th i rd  l)crson, it  
judgiiicnt sustainiiig a demurrer to the  c.ouil)laiiit is  affirmed. frra. 
Co. c.  BucI;mT, 'is. 

d Suits fo 12ccoccr. Debts Duc  Iisfatc 
1. IVlicre u fa ther  ill his individual c;tliacity brings 111. actioil ugaillat 

his d i~ug l i t t~ r  to recover certain iuoiiey alleged to  h3ve beeu owned 
by aiid ill l)ossessiuii of his wife a t  the t ime of her  death,  a clc- 
mnrrer  is  1)roperly sustaii l t~d,  the. cause of action fo r  t h e  recovery 
of sue11 s u m  beiiig v\cwtetl ill the  l)ersonal rel)rest~ii tat ircs of tlie 
\\ife t~lone.  I1cr~lnnd 'L'. ll.clls, 173. 

L, ,Illo\vaiice t ~ n d  l 'nyment of Claims (liehl)cctivci r ights of witlo\\ uiitl 
creditors see L,o\ver C a ) .  

1. I n  ail uctiou to recover for  services reudcred a dwedent  u]ioli a 
qunutum ?tleruit, testimony a s  t o  the  reputed wealth of the  clecedcilt 
i s  iucoml)eteiit, the question a t  issue beiug the  value of t he  serriccs 
reudcretl and  iiot t l ~ c  value of the cst:ttc of tlic decedent. A'n?c'llc'r z'. 

ll 'eslxit, 600. 

Is:S POST F A C T 0  scc Sta tu tes  h c. 

d Proceecliigs ~11icl E'urmal I{ecluisites for  Extraditiuii. 

1. While tliere is  iio express gralit to Cougress b,y Art. I rF, sec. 2 ,  of tllc 
Constitutioil of the  Uuitecl S ta tes  relatiiig to extradit iou bettveen 
the  s ta tes  of fugitives f rom justice, the duty  clevllres upon the 
lcgislativc brailcli of 1)ruvidiug by law fo r  regulations necessary 
to curry the coiistitutiounl l)rovisioiis iiito esecut io l~ ,  ill l)ursuaucc 
of wllicli Co~igress eiiuctecl U. S. C. A, sec. 662, under n.liicli the 
cbsecutive of tlie deluaiicliiig s ta te  i ssuw estradit ion papers to tlie 
~w!cutivc of the  aayluui statth. 111 t.c Hubb(ird, 472. 

(1 Chargc of Ct'ittbc aud k'uyitisc ~ I Y J I / L  Jus t ico  
1. Under the  provisioiis of tlle Colistitutioii of the  Uuit#?tl States,  Art .  

I V ,  scc. 2, relating to extradit ion of fugitives from justice, the  right 
to  dc~rnand iml~l ies  the  correlative obligation to d e l i ~ e r  t he  fugitive 
without regrtrd to tlie i iature of the  crime or the  policy of tlie law 
of the  ~lemandiiig state.  I n  r'c l fubbc~rd,  472. 

2. IVllere es t radi t iou  papers lial'e been issued by the  e x c u t i r e  of an-  
other s ta te  to the executive of th is  S t a t e  for  the  delivery of o m  
llaving violated the  criminal laws of the  demanding s ta te ,  i t  is  
nccc'swry fo r  t he  l n p c r s  upoil ~ h i c h  the requisition i s  issued to  
hl~o\\ ttt l w h t  tllnt cl ' i lw 11:1s been colnmittctl by the  peraoll 
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1:STILlL)lTIOS H a-('oitli~trccd. 
against the la\vs of the dcmancling state, and whcre the requisitiou 
p;~lrc~rs, construotl lil)clrally, fail to charge substantially that a crime 
Ii;~s Iwcn committed agailist the la\m of the den~andilig state tlic 
llrrson arrc'stcvl will be clisclmrgcd up011 the licarilrg of the \vrit of 
Ittrb~ccs ('0l'l)lt.S in our courts. / b i d .  

2. \\'here the offe~isc charged in the es t r t id i t io~~  papers is the clru\\-ins 
of checks ul)on a bank wl~icll have been returned by the balili \\.it11 
notice, of insufficie~~t funds, and tlicl statute of the de~nanding state 
111:rkc~ the dr:~\ver's fraudulrrit intent and lino\vledgc of the ill- 
suffiticienq- of the funds all essential clclnel~t of, the crime, tht. 
fnilurc~ of thr. estradition papers to eliargc t l~csc essential elements 
is f ; ~ t ; ~ l ,  ; I I I ~ .  u1)on the hearing of n \wit of Ilabcns corpus by onl, 
cot~rts,  tlic prisonc~r \\-ill hc disch:~rgetl from custody. 1 D i d .  

1. \There tllc c w m ~ t i v r  authority of oue state deniancls an) l)'rson, as  a 
fllgitive fro111 justice, of tlic executive au t l lo r i t~  of anot11t.r state, 
the requisition may be challenged by a \vrit of habeas corpus  issuing 
from ; I  st:~tc. court. (longress Iinvil~:: fxiletl to invest the judicial 
tril~un:~ls of the. xliitetl Stntcs \vitll csclnsi\-e jl~ristliction ill rvslwct 
tlic~~'c~to. / , I  rc Il,tDlicct'd. 472. 

FA1,Sb: IJIl'ItISOSJI1~~ST-l,i~tbility of Illaster for st3r~:rllt's fills(' ill,r('st o f  
third lwrsoll see. J h s t e r  a l~t l  Servant L) 11 4, .5. 

2'It.lUI) (111 l~rwcnring ~~c~le:tsc~ see Torts (1 I ) ;  in coneenling 1)ric.c. 1)urcliaser 
\voultl 1):Iy for stoc,ck sc'c Trusts A I )  2 :  fr:rntlulcllt conspirncy to scll stock 
see Collsl~ir;lc,y A 1, 1, 2 ) .  

(: Actions. 

1. A demurrcr to n plcnding admits all allegations of fact l)rol~'rly set 
out tlicrcin, but if fraud is relied nil all material facts a d  elements 
c~onstitnting tlic fraud must affirmatively appear from the plrndings. 
I17c.aw~. 7.. Hampto11,  796. 
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FI<AUI)UI,ESrL' COSVISTAS('ES A d-Couti~rrtcd. 
3. 111 all nction against  a h u s b u ~ ~ d  and  wife to  set aside a dt'ed f n ~ m  11ini 

to her a s  being ro luutary  and fraudulent a s  t o  creditors, nu ill- 
struction tha t  the  jury iuigllt c o ~ i s i ~ l e r  the  fiui~nciiil vondition of 
t l ~ r  11usl)a11d in determill i i~g the  ~ l u e s t i o l ~  of his f l ' i~ut lu l r l~ t  ~ I I ~ O I I L  

is not error.  I bid. 

A Dutieh autl Liabilities of Players.  

1. A 1)laycr u y u ~ i  ;L golf course ulust exercise ort l i l~ary c ; ~ r c  coullilew 
surwte u l m ~  the surroullding circumstanct~s ilt the  time. l~ar t icular ly  
in driving the ball, and  where there is  evidence tha t  t he  defendant,  
l~ l ay iug  in n tllreesome Irehilld a t\vosome in \vllich the l~liiintiflt' \vas 
l)laying, Sailed to give any \v;~ruing by sliouting "fore" o r  other- 
\vise, i ~ u d  tha t  he  drove the  ball wl~ilt. the  1)lnintitf' \vtrs shortly in 
f rout  of h im on the  fa i rway in violatiou of u rule of the  club tha t  
;I 1)lilyer should be allo~vetl t\vo drives Iwfort. follo\viug playerh 
should l ) r c~eed ,  v i t h  evidence in coutradiction nut1 evitle~~cc. tha t  
the  twosonie and  tllreesonie liiitl ~ n e r g t d  into one galue, 11cld: the.' 
conflicting eviclel~ce was  l ~ r o l ~ e r l y  sulrmitttvl to t he  jury I I ~ H J I I  t 1 1 ~ '  
issue of t h r  defeudant 's  11eg1ifit.11c.t.. h;':lc~.ctf c. G'oodu:iu. T::4. 

1: Uuties and 1,iabilitic~s of Golf Clul)s or Owuers of ( 'ourses. 

I. The owners of gulf courses for  11il.t. a r e  ol~ligated by I;I\\-  to promul- 
ga te  reasouable rules for  the  l~rotectiou of 1)ersous \rho ; \re rigllr- 
fully on the  course, and  to exercise tlue care  for the  enforcc~uell t  
of the  rul('s, and wllere golf club 11;1s :~dol)tc~d, for tlitl safety of 
l)l;ryers, rules regui t~t ing  the distalice to I)e olwrrved I~e t \vcm~ sue- 
cessire playcrs upou the course, ~ l t t l  11;ts su1111lic~d "t~angers" to ell- 
torce t he  rules, a i d  t h e w  is clridcnce tha t  the rules werts toll- 

tiuuously violated by a 11laycr in 1 ) I a ~ i n g  ;\ t l~reesomc beh i~~c l  ;I 

twosome in wl~icll  the plaintitf' \vas l~ l ;~yinf i ,  and  tha t  the " r i~ugt~rs"  
made no attenllrt to  enforce t h e  ruirs,  if t11c.v saw their  riol;~tioll. 
and  t h a t  t he  l~laintift '  was  injured a s  il rtlsult of tllc violxtion of 
the rules, Held: in a n  action against  tlie golf club the eridt'ncr \va> 
1)rollerly submitted t o  the  jury on the  quesiiou of t he  club's ~wgl i -  
gent failure to enforcr t he  ruics. &vewtt  c. Cfoodnmrr. 734. 

GUARDIAN A S l )  \\ 'AlW (\Yard lias 110 priority iu insolveut ba~lli 's  assets 
for  mingling guartlii~nsliip funds  see Banks  and Banking H d I, 2 ; setting 
aside judgment obtained cl)on trdmission I)y gu ;~ rd i en  see, . J l~ t l fmmts  
K a 2 ) .  

I1 Liabilities on I3onds. 

1. \\'here a n  assistant clerk of t h e  Superior Court  has  bee11 a1)l)ointctl 
guardian  of the  estate of a minor by the  clerk and has  given bond 
and has  defaulted, causing loss to tlle es ta te  of the  minor, up011 
the minor's coming of age he  and  the new guardian al)l~ointed may 
such u l ~ o n  the  guardianship bond (C. S., "61) and where h e  sue5 
1111011 the  guartlianshil) I)ond neithrr  the  clerk of the Superior Court 
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GUARDIAN AND WARD H 11-Continued. 
nor his sureties on his bond is a necessary par:y, so fa r  a s  hi\ 
action is conceri~ed, and the refnsal of a motion to make thciu 
parties is not error. I'hipps c. I t t d c m ~ ~ i f u  Co . ,  561. 

2. The hurtLty on :I guardiansl~ip bond is estol?l)ed to 3eny the validity 
of tlic :~pyointment of a guardian when the bond signed by tliti 
hurety recites tlint the guardian had l )eei~ duly al~pointed. Ibirl. 

HIGHWAYS. 
I3 Use of Higlnray anel Law of the Itoad. 

1. A driver of an automobile upon a public hig11way 11as a right to  as- 
s ~ u n e  that  another driver coming towards him will observe the rule 
in l)assing, and will turn to the right to avoid :I collision wlici~ 
there a re  no iudications that  he is under any 111.ysical disabilit.\., 
i ~ n d  under the evidence in this case nil instruction is held correct 
thnt if the defendallt was runnii~g to tllc riglit of the center of tlic 
liigliway and met the 1)laintilYs car, it wns iiot the duty of tlic 
clefentlilnt to turn furtlwr to liis right even thougli lie could hnvc 
tlonc so, 11e liaring tlie right tu assume that the other driver noulcl 
take his rightful 1)ositim in l ) t ~ s s i n ~ .  X. (',, ('o(li5 I # €  l!W ( M i c l i i ~ ~ ) ,  
see. X L l ( S ) .  ,shit.lel/ 2'. il~o.8, 51. 

1. The crielence ill this case teudecl to  slio\r t l ~ t  tlic :ar ill \ \ . l~icl~ the 
ldiiintiE's intt'stat(% was riding ils :I MlleSt n x s  tl.rown i~cross the 
higllway by skidding when thc tlrivets thereof l)ut 011 brakes to a t -  
tvml~t to wgaiu his 1~1sitioi1 lrel~in~l al~othtbr car u11o11 swing tl~cs 
clefendant's bus al~l)roacliing sk round a curve, t11;lt the bus was 
trureling a t  :I greater rate of slwed than fifteen miles 1)er hour 
i~rountl the curve and that the driver's view nils obstructed by the, 
grade withi11 ;L t1istanc.e of two hundretl f ee t ;  t l ~ l  the tlcfendant's 
bus collided with the ( q r  in \vhich plaintiR's intwtate was riding:'. 
c.ausing the intestate's de:ltl~: I i c ld ,  the e v i d c ~ ~ ~ . e  was proyerl). 
snbinittrd to tlw jury on the question of the defendant's ~legligencc\ 
in escetding the s l ~ e c l  limit in such eircumstaims, C'. S., 2621(46) .  
S. ('. Code, 1'327, and the question of wl~ether sum:l~ nrlgligence, if 
cstnblishetl, was the prosin~:lte cause or one of tlw ~ ~ r o s i i u n t e  c4xusc's 
of the injury. Godfr,c!/ c. Conch Co. ,  264. 

1. \\'liilc the skidding of an  automobile ul1o11 n highwa~ is not suflicient 
to apply the doctrine of ves  ipsa  loq~ii t t i t ' ,  where thc re  is evidence ill 
2111 action to recover damages for an injury resulting from 111ti 
alleged negligence of the driver, that  the. drivtr \vls inattentive to 
tlie road and talking to a companion on the seat with him or look- 
ing nitliiil the automobile instead of on the road :~liencl, m d  t l u ~ t  
the skidding n a s  caused by a sudden turn of the wheel whrn h v  
found himself on the edge of the hard surface, it is sufficient to be 
submitted to the jury on the issue of nepliqencc~. 111it tc~r 1'. l l 'hi t -  
l o w ,  749. 
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HIGHWAYS B-Cot1 t hued. 
k Gkests and Passcr~gcvs 

1. Upon eviilence tending to slion only that the plaintiff \ \ as  an invitec 
of the o \ ~ i ~ e r  and driver of a n  automobile, and liad no managemeiit 
or control o\cr  the driver, any contributory negligence attributable 
to the driver \\ill i ~ o t  ordinarily he imputed to the plaintiff. Cot~rp- 
lw71 c. H .  12.. 10"; Snnde1.a z.. I?. IZ., 672. 

2 .  The admiiiistri~tor of an intestate, killed in a collision bet\veen a bus 
and a cur in which the intestate n-as riding as  a guest, may not 
recover against the bus company if the negligence of the driver 
of the car n-as the sole prosimate cause of the injury, but he may 
recover if the negligence of the bus company was the proximate, 
cause or one of the proximate causes of tlie intestate's death. 
Godfreu t-. Couch Co., 264. 

3. Where ncgligcnee of driver is sole l~rosimate cause of :tccideiit :r 
guest therein may not recover of third person. Holt ?;. I<. It., G3S. 

4. Where a n  injury is sustained by the plaintiff while riding in an auto- 
mobile clriven by her brother-in-lnn. on a trip to take the plaintifi's 
niece, the driver's daughter, to a sanatorium a t  vliich the plaintiff 
was to pay her expenses, the driver may not escape liability for 
his ncgligcnt act causing injury to the plaintiff on tlie ground that 
a t  the time of the injury they lvere engaged in a con~mo~i  e~iterprise, 
\\lien the evidence discloses that  the plaintiff had no control or 
authority over the driver in the operation of the car, and that he 
was not her agent in its operation. B ~ c t i ~ o .  z lT.hitlow, 749. 

HORIESTEAD. 
A Nature, A4cquisition and Extent. 

d Laying off Homestead, Appraisal, Ueszgnatio)l and Extent 
1. Wherc a judgment debtor is present when his homestead ill his lands 

is laid off to him by the appraisers and designates the land he 
desires for the purpose, he may not successfully contend thereafter 
that other lands should have been included, it  not being contended 
that  the value of the homestead as  allotted was less t h a ~ l  onc thou- 
sand dolla~b. 11a11l; z.. I<obinson, 706. 

HOMICIDE. 
B Murder. 

n Wurder in the Fii-st Ucyrec 

1. Where in a prosecution for murder t l~c ic  is evidence that tlic de- 
fesicfaiit \ \as  engaged in cutting ant1 hauling lumber on the land of 
another, and that the company for wliicli the deceascd worked 
stopped payment of a c.hecB given the defendant for certain lumber 
on account of a dispute as  to the o\vnership of the timber, that the 
defendant liad been told that  the deceased was responsible theicfor, 
and that the defendant had shot the deceased and taken a sum of 
money from his person and then put tlie body in the deceased's car 
and burned them: Held, testimony of threats made by the defend- 
a n t  to the effect that he was going to get his money one way or 
another, is com1)etent under the evidence in this case as tentlin; 
to show motive, malice, premeditation and deliberation, althoucl~ 
the threats were not directed specifically agaiust the deceased. S .  2.. 

Gasey, 1%. 
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( 1  S c g l i g o u  or C ~ ~ l y u b i l i t ~  uf tliu Ucftrtdutr t 
1. Evidence. tellcling to show that  the defenclant was tlriviug his auto- 

mobile ul)oi~ il straight auud unobstructed road a t  ;. sljeed in excess 
of that a l l o w d  by the law, that he atteluyted to l ~ a s s  a l~edestr ia~i  
~vitliout giviiig the required \varilhg, ai~cl that lie :<truck tlie lwtles- 
triiui w l ~ i l ~  driviilg on tlie \vrullg side of the road, inflicting in ju r i t ,~  
~ w u l t i i ~ g  iu death ant1 t l ~ t  11e q)ed on witliout stol~l~ing, is sufficiei~t 
cviclence that the dt.fc~~cl;n~t was driving uula\vfully in several reb- 
sl~ects in violatioil of our statutrs and lrillecl tht deceused w h i l ~ ~  
clrivii~g ill ;I recltless mallncLr in >lisrcgard of the safety of others 
\rho might theu be ulwn the l~igliway, aiid is 1)rul)erly subniittetl 
to the jury ill a lrrosecution for niansiaughter, tlie burdell of  roof 
bcing ul)on the State to t>stablisl~ guilt beyond ;I reasonable tluubt. 
Cotle (Rlicl~ie),  2621 (Sl), ( 5 4 ) ,  2628 ( 3 3 ) ,  2616. S. ?;. Utirlicini, 724. 

2. The degree of l~egligel~cr uecessary to be sho\v~i u I all i~~dictiutbnt 
for maiislaughtcr where ;LI I  uuirittwtioi~al lrilling is c~stablisliecl is 
such recklessness or carclessric.ss as  is incoml~tltil~ e wit11 a prOlJcr 
rchgard fur human life, and i t  is suffi~ient t o  ea1.r~ the case to the 
jury where i t  rc;lsc~liablg alqre:lrs that detlt11 or p e a t  bodily 1i:~riu 
\vas likely to occur froin the ;lets of the deft~ndant Ibi t l .  

:;. T11c statutes prescribing rules for the driviug of t~utumobiles U ~ I U I I  

the 11igl1wy were cuactecl in the inttlrtlst of public s:~fcty, ,aud clisre- 
g:lrtl of them by outb driving ;in automobile ul~oii tlie liigliway is 
~legligei~ce, i~iicl w1it~11 amountiug to tl w:111ton disregard for tlit~ 
wfety of others it is sufficient to be subinitted t:) the jury ill u 
l~rosetut iol~ for mtu~slaughter, but such 11eglige11,:e inust be t l ~ c  
llrusimate cause of cleat11 in order to constitute tlit, crimr. Ibi t l .  

4. Evidence that a driver of a11 automobile ul~oil a public liigli\vay 
h t ~ u c k  and liilled a yedestrian thereon and \tent oil his \yay \\ithout 
atol)l~illg may be considered with other revelant e\ idcnce u ~ ~ o n  the 
trial by the jury uyon the issue of def t l~~dant 's  guilt ill a ~rosecutiou 
for inanslaughter. Ibbd. 

1.: Justifiable or Escuhablc EIou~icidc. 

1. \\'here, in a prohccutiol! for m u r d e ~ ,  theie is evideiice that botl~ the 
defendaut and the deceased \\ere huntiiig each other with shotguns 
a~icl met and fired t ~ t  each otlier a t  about the s l u e  lime, ;HI instruc 
tiou of the court that no man has a right to shoot another because 
the latter 11as shot a t  him, tliougl~ tecl~i~ically conect,  is held to 
constitute reversible error nlien a1)l)liecl to the srttiug and circum- 
strlnces of this case. 14'. L;. Rhotlcu, Mi. 

C; Evidence. 
a Weight ut~d NufZicieric~ 

1. Whew there is evide~lcr that the clefencialit ill a l~rosecution for 
murder held a grudge 011 account of the stol)l~ii~g c f payiueiit on a 
check given him in lmyment of certain lumber, that he 11ad bee11 
informed that the deceased \\;is responsible therefor; that lie was 
heell near the glace uf the crilue a t  or about the tinie of it. co~u-  
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2. I n  a prosecution of a defendant for the murder of his wife evidence 
tending to slio\v that the defendant and his wife were constantly 
bickering and quarreling prior to her being killed is held competent 
011 authority of S. 1.. I l7 i l l ; i r i a ,  155 PI'. ('., GO::.  S ,  v. Goss,  373. 

H Trial. 

1. JVliere tlierc. is sufticieiit evidence in a yroaecutioi~ for murder to 
justify :i charge on tlie aspect of manslaughter it  is error for tlie 
trial court to fail to do so, but in this case the r e c ~ r d  failed to dis- 
close any evidence of mauslaurrhter and the failure of the trial court 
to instruct the jury in regard thereto mas not error. S. v.  case^, 
1%. 

HOSPITA1,Y. 

C Private Hospitals. 
a Liab i l i t y  t o  Patients 

1, A 1iosl)ital operated for yrolit is held to the duty of exercising ordi- 
nary care in tlie trratment and care of its patients, and is  re- 
sponsible for injuries resulting from failure to peiform such duty. 
Uoztiditch 2;. F ? ' C I L C ~  Broad Hospi ta l ,  160. 

2. Wl~crc a l~atient ill u hospital o p e r a t d  for profit selects his o \ ~ n  
l)liysician the liosl~ital owes no duty to tlie patiedit to obtain his 
discharge by the l~l~ysician, and where there is e1:idence that the 
1)aticnt requested a nurse furnished by tlie hospital to find out 
froiu his yllysiciail whether he could go home, and if the discharge 
was obtained to bring him his bill, and that  the uuise shortly there- 
after hnd the bill l~rescnted to him, whereupm he \rent home, caus- 
ing permanent injury by his premature discharge: .veld, the acts of 
the nurse relating to obtaining the discharge nere  beyond the 
scol)e of lier employment and tlie hospital is not liable therefor. 
I bid. 

HUSBAND ASD WIFE (Testimony by one against the other see Criminal 
Law G q ) .  

13 Ilights, Duties and Liabilities (Wife's liability on husband's note signed 
by lier see Bills and Notes D b 2 ;  dowtxr see Dower I .  

d R i g h t  to U u i n t a i n  Ac t ions  A g a i n s t  E a c h  Other 
1. Where prior to their marriage the wife incurs liability for a negli- 

gent injury to the husband: Held, the subsequenl; marriage does 
not affect her liability, and the question of law relating to the right 
of a husband to sue his wife in  tort is not presented, and a motion 
as  of nonsuit based upon the marriage relationship is improvi- 
dently granted. C. S., 2517, 454. Shir ley  v. A y w s ,  51. 

G Property and Convryances (Acknowledgment and priv:~te examination 
of wife see Deeds and Conveyances A f ;  conveyances between a s  
fraudulent see Fraudulent Conveyances A b 1 ) .  

a E s t a t e s  by  Ent i re t ies  (Iiight of husband to mortgage, see Mortgages 
A d )  

1. A deed to a husband and wife, unless requiring then1 to hold by an- 
other character of tenancy, conveys to them the common-law estate 
by entirety under which each holds the entire estat. a s  one person, 
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~ i t h  the common-law right of the husband to the use thereof and 
the rents and profits therefrom, and mith the right of survivorship 
which may not be defeated by a conveyance by either of them to a 
<traiiger, our constitutional provisions relating to married women 
und the statutes enacted in  pursuance tliereto making no change in 
this common-Inn estate. Bank 1;. H a l l ,  788. 

ISUEMXITT COXTRilCTS (Surety bonds see Principal and Surety: assign- 
ability of indemnity bond see Assignments ,4 n 1). 

A Contracts to Indemnify in General. 
c Acts and 12csponsibility of Third Parties 

1. Where a develoliment company is granted a 1)ermit to construct a 
basement under a side~valk in a city under an agreement that thc 
development company should relieve the city of any liability by 
reason of such construction, and thereafter the development com- 
pany leases the property to a third person under a contract requir- 
ing the lessee to keep the premises in repair:  Held, as  between the 
city and the development company the lease contract in no wa] 
affects the contract of indemnity, arid n judgment proriding that 
if the city is required to pay any part of a recovery obtained by a 
person injured by the dangerous condition of the sidewalk, that the 
city is entitled to be reimbursed by the development company, 
1.: not error. Xllnrliham 1;. Improcen~ent Co., 117. 

Is r~ICThIEKT-I~: l t~ct i~l l  hetween counts see ('riininal Law I f :  Ies~er  degrees 
of crime charged see Criminal Law I 1. 

IXDUSTRIAI, COMPIIISSIOS see Master and Servant 1.'. 

ISJUSCTlOSS (Appeal in i i i junct i~e l!roceetlings w e  Apl~eal and Error J a ;  
right to ei~join foreclosure see Mortgages 1% 11). 

D Preliminary and Interlocutory Injunctions 

1. The seller of motion picture ayparatus sought to enjoin the installa- 
tion of the apparatus of another firm in a theatre upon the ground 
that the trnner t h ~ r e o f  had made a previous contract mith him 
for such inst:tllation, and alleged irreparable damage, insolvency, 
etc. : Hel(7, the evidence narranted a finding that there was no valid 
c~)ntract  bet\\ tJcn the plaintiff and the owner, and the order dis- 
.solving a teml~orary order theretofore issued is affirmed Tnlliing 
Plcturcs Corp. c. Electrical Research Products, Itzc, 143. 

ISSOLYES("1I scc Fiaudulent Conveyances d (1 2. 

Ih'SURASCE (Surety bonds see Principal and Surety) 
Il Insurable Interest. 

a I n  General 
1. Where a judgment creditor does not insure his interest in the lands 

of the judgment debtor and there is no loss payable clause in his 
favor attached to a policy of fire insurance taken out by the 
judgment debtor, the question of whether the judgment creditor 
has an insurable interest in the property does not arise in  an action 
on the policy taken out by the judgment debtor. B y r d  v. Ins. Co.. 
407. 
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15 The Contract in General. 
b Co~cstructiolr a11d Operation 

1. l Y l i ( ~ c  n standard, statutory lire insura~ice policy l.~rovides that the 
1)olicy should be void if the insured yrocurcs other wntemporal~eous 
iusurmicc ou the same property during tlie term covered, unlcss 
t11; i~lsurcr  ;i;.rtw thercto iuid a \vriti~ig to thiit ~'ffect is iitt;~chc(t 
to tli(s lwliry c o ~ ~ t r a c t ,  th(5 11rovisio11 is vilIi(1 i111(l l~i~,(I ing,  C ,  S., t i 4X .  
J o l i ~ ~ s o ~ r  c. 1118. Co., 262. 

2. l'rovisiol~ t l ~ t  ~ i o  bt*~ietits should be lyaid if insured should bc 1;illetl 
by intcntiol~al t ~ c t  of auotlwr is valid. Epps v. Ins. Co., 695. 

4. Provision that  insurer should ]lot be liable if insured should die 
within two years from chronic kidney trouble is 7.alid. l<ci~rllcc~'flt 
c .  1118. Co.,  7%. 

1. There is a material clit2'ereuce betwe11 a11 al)ylicatioli for a l~olic.~. 
of lire i~lsurance and a n  apl~lication for the rrinstatelucllt of ;I 

l~olicy which has lapsed for Iionpayment of ~ ~ r c m i u m s ,  tlie tthrms 
of the lbolicy for reinstatemelit being in tlie nature of ;ill agrcemtSllt 
to revive the original l ~ l i c y  after forfeiture upoll ccbrt;ii~i conditiul~s, 
and the insurer may ]lot act upon an ayylicatiou fur reil~statemcnt 
arbitrarily or disregard i t  by failure to act tlic,reoli \vitliin :i r ( x i ~ s o ~ ~ -  
;iMe time. 2't'ust Co. v. 1 ) ~ s .  Co., 552.  

2. Altl~ough the insurer must act ul~ou an  ayl)liciition for r c ~ i ~ ~ s t u t e m ~ l i t  
of a policy of life i ~ ~ s u r a n c e  within :I re:iso~~;iL)lc t i l .~e,  tvllere all the 
evideuce te~ids  to show that  the insurer, ul)ol~ rcceil~t of the iipl)li- 
cation, acted with the diligence required, ;lu(l that the iusurcd came 
to his last illness before a conclusiu~i could thus be rc;~ehed, all 
i~istruction that  the jury s l i ~ u l d  return a rrrclict for the insurer 
if they f o u ~ ~ t l  the facts to be :IS testified 115' a11 the witncsscs is not 
error. I bid. 

J l'orfeiture of l'olicy for 13re;~ch of Covel~iu~ts or Conclitious. 

1. lY11ere a l)olicay of il~surance is u11111iguocs i t  \\.ill be cu~~s t rucd  ill 
favor of the ilisurrd, and forfeitures artA not favcrecl by the law, 
aud the lwlicy should be co~~struet l  wit11 rcferenct. to the purposti 
for whic.11 the illsurer knew the 11rol)t'rty was to be used, and h e l d :  
\vl~t>rc a policy of fire insurunct~ on :i boat l)rovi(l~?s for forfeiture 
ill caw g;~soline is kel)t t l i e ~ w ~ i ,  but :itt:~clic~l t h e ~ e t o  is a writing 
l,ermittilig tlie use of oil for fuel. :u~tl tlie evidelice disclosc's that ii 

small quantity of gasoline llecessary for the starting of the crude 
oil engine was kept on the bunt, nnd that  the loss was not causetl 
by the gasoline catching fire, the evidence should be submitted to 
the jury, and the granting of defendant's motion a s  of' nonsuit is 
error. Baum v. INS. CO., 445. 

2 .  Where a policy of life insurnnce l)rorides thnt for a period of two 
years from its issuance the company should be liable only for thr  
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INSURANCE J a-Continued. 
return of the premium if thtx insured should have been attended 
by a physician for any serious disease or should have had any 
chronic disease of the kidneys before tlie date of its issuar~cr, and 
the uncontradicted evidence disc1osc.s that the i~isured was being 
treated f'or chronic Bright's disease a t  tht, tinir of the issuanccb 
of tlie policy illid that  in her tlpl~licatio~l tl i twfor she re1,resentrtl 
that  she had no diseastb of the kidneys ; I I I ~  had not been trei~tecl 
by a 1i11ysiciarl \vit11i11 two years, the 1)rovisiou of the 11oliey is 
ralitl ant1 ljindiug and a11 instructio~i t h t t  the jury slioultl iIns\vtir 
the issue :rgainst tht' insured is correct. l < ( ' i r ~ l r c c ~ ' d t  1.. l t rs .  ( 'o..  7s;. 
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I S S U R A N C E  J e--Continued. 
2. Incomplete negotiations by the insured for the scle of property 

covered by a policy of fire insurance does not violaie tlie condition 
of the policy that the insured must be the sole ovmer, the trans- 
action not having been consummated a t  the time of i he loss covered 
by the policy, and where there is evidence to this effect the grant- 
ing of a judgment as of nonsuit is erroneous. B a u m  v. 1118. CO . 4-13. 

f Death o f  I m u r e d  b y  I i l t c ~ ~ t i o n a l  d c t  of Self 07. A ~ o t h e r  
1. Where a policy of life insurance provides that no recovery should be 

had thereon if the death of the insured is caused by the intentional 
act of another, the provision is valid, and upon evidence tending to 
sho\v that the insured was intentionally shot by a police officer 
to prevent the insured from shootiug another officer, and that 
the insured died as  a result thereof, an instruction that if the jury 
believed the evidence to answer the issue in the inc;urer's favor is 
not error, for although the offlcer did not intend to kill the de- 
ceased the injury resulting in death was intenticmally iuflictcd. 
Epps e. Ins .  Co., 695. 

I< Estoppel, Waiver, or Agreements Relating to Right to Avoid or Forfeit 
Policy. 

a Knowledge o f  viola ti or^ of Condittolis 01, C o m c a ~ t t s  or d g ~ w m c ~ t t s  
Relating Thereto 

1. Where an insurance comyariy lias issue11 and deliveled through its 
local agent a policy of fire insurance and the policy has becoiuc 
a contract biuding the parties, subsequent linowledg? or agreement 
by the local agent of a breach of cmtlition that  would avoid the 
policy cannot be construed a s  a naiver of such condition by the 
company. J o l t n s o ~ ~  c. Ills. Co., 3F:  f'lcnlillg r .  Ills. Co., 843. 

2. There is u clistii~ctiou be twen  agreements relating to a modification 
of the terms of a policy made by the local agent a t  the inception 
of the policy axid such agreements mntle by him after the policy 
has been in force in regard to n hcther the insurer is bound thcrcby. 
Burclk v. 191s. Co., 520. 

e Agrccmeicts 0) .  Acts A f t e r  Clatm or Su i t  
1. In  this action upon a policy of accident i i ~ s u r n n c ~ ,  Held: the right 

of the insurer to mnintain the position that the beneficiary had not 
conformed to tlie provisions of the policy as  to the time of bringing 
action and notice and proof of loss was uaived by an agreement 
Upon the trial that the court give judgment against it  in a certain 
amount if the jury aiisnered the issue fixing it  \I th Lability in 
the affirmative. X c K w l e y  v. Ins.  Co., 502. 

N Persons Entitled to Proceeds. 
e Lienors, Crcdttors, etc., Cqlder Flrc Iilsurance Policu 

1. A judgment creditor or his assignee, having only a lien on the lnnds 
of the jui1,ment debtor, is uot entitled to the procecds of a policy 
of fire insurance takcn out on tlie l~roperty by the judgment debtor 
or his transferee in the absence of a contract betveer the judrmcnt 
creditor or his assignee and the insurer. By1.d 1;. I n f .  Co., 407. 

2. The assignee of a tax sale certificate has no title to o .  estate in the 
land described in the certificate and, upon destruction of the 
property by fire, he is not entitled to tlie proceeds of ,I policy of fire 
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insurance covering the premises, and his motion for ail order 
restraining the insured from collecting on the policy and for u 
receiver to collect the proceeds for payment of the amount of the 
certificate is proprrly drniecl. Str.tct v. O i l  Co., 110. 

P Actions on Policies. 
b Ecidet~cc  and  Sotzsuit 

1. I11 an action on all insurai~c.t. l)olicy a i~ousuit is correctly entered 
in the court below hen the policy contract is not offered ill 
evideiwe ancl it is uot made to appear that it was in forw a t  
the time ill question. TF'atl~tns t-. 111s. Co., 681. 

1 L  Accident and Health Insurance. 
(L  Accideutul 111juries to Insured 

1. 111 an action to recover u y m  a11 accident insurance policy the tle- 
fense of the insurer that  the death of the insured was not caused 
from the effect of bodily injury sustnined solely through external, 
violent or accidental means, a s  the policy provided, is answered 
against the insurer by the verdict of tlie jur) under tlie facts of thi. 
case. JIcKcrley v. Ins.  Co., 502. 

ISTERPLEA4DEIIS see Parties B c. 

ISTOSICATIKC: LIQCOIIS. 
A Validity and Co~istruction of Prohibition Statute. 

c W h a t  Liquors ore Z~t toxicat i?~y arid Prohibited (Opiuion evitleuce as  to 
whether certain liquor is intosicatilig see Criminal La\r G i 1) 

1. I t  may be s11ow11 iu evide~ice as  a fact that otller beverages t11a11 
tliosc defined by our statute, X. C. Code, 1 9 3 ,  sec. : :4ll(a) a+ 
intoxicating and prohibited are  intoxicating ill fact and come withi11 
the intent and me:uning of the statute, am1 while courts \vill 11ot 
take judicial liotice that home brew is intoxi~)atiilg, wlwre officers 
eq~erienced iu sucli ~ua t te r s  testify that the liquor in question \\as 
home brew, and the defendant admits i t  to hal-e bee11 root becr, 
and the officers testify that from its smell and al)pcarance when 
it  was seized b,y them that  the beverage was intoxicating, it  is 
sufficient to take the case to the jury on this questioi~ under 1)rol)rr 
insti~uctions h o m  the court a11d to resist clefcndnnt's motion :IS o f  
nonsuit. C.  S., 4643. 8. 2;. Field8, 110. 

JUDGES. 
A Jurisdictioil and Powers (Power to reudcr judgment out of tcrnl autl 

county see Judgments G b ) .  

1. As 3 rule one judge may not review the action of another jud;.' of 
coiirdinate jurisdiction on the same facts. P i k e  c. Ius .  Co.. 376. 

JU1)GhlESTS (Esrcution on see Execution: judgmn~ts  in replerii~ sce I<(,- 
plevin I? e ) .  

C: Judgments by Confession or Col~sent. 
n Jul'isdictiort to Enter  

1. A judgment by confession may be entered in coliformity with the 
statutory requirements in term by the judge, or out of term by the 
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clerk, fo r  money clue or to  become due,  or to secure against  :I 

contingent liability, o r  for  bath such debt a n d  liability. ('. S., 62::. 
Bunk 1.. VcCul lers ,  440. 

1. The  judgment by co~~fesa iou  i u  th is  case i s  held not i~ecessari ly ~ c ~ i t l  
a s  wa t t e r  of law, i t  appearing t h a t  the  colifession a id ent ry  on their  
face  conform to s ta tu tory  requirements. BurlX: c. .llcCullo's, 412. 

h jutlg~ucut co11ft.ssrd b r c o n ~ t ~ s  :I lien ~ I I  the  l ;~ntls c)f  t h e  party coil- 
fessiug i t  f rom t ime  of i t s  docketing us ill case of ~ t l l e r  judgment>. 
but i u  order to 11rotc'c.t the  rights of other ertlditors i t  is necess;lrj. 
t ha t  tlw esseuti111 recluirtwt~uts of tlw s ta tu te  be f:~llo\ved, autl t111, 
s ta tu te  rec1uirt.s t11t1t t11cx s t i ~ t e u ~ e u t  ~11011 whicli the judgn~c.ut is 
bilsetl, if for  u ~ o i ~ t ~ y  tluts or to become dut,, s l ~ ~ u l d  s l ~ o w  \\.it11 
lwrticulari ty the facts out of wl1ic.11 i t  arose and the  itvms coil- 
s t i t u t i i~g  the claim mid tha t  the  amuunt  confessetl is  justly tluta. 
: I I I ~  w11e11 for n c o ~ ~ t i n g e n t  linhility, the fac ts  o ~ ~ ~ s t i t u t i n g  s u c l ~  
li;rl~ility ant1 t l ~ i ~ t  tlic amount  coi~fcssctl t1oc.s  not tSscecd it. (', S., 
024. Btt 111; 1. .  JlrC'u 1l( 'rc~,  440. 

2. U ~ I O I I  tlir t loc l ie t i~~g of ;I j u t l gu~e i~ t  i t  l )ecu~~~t!s a lieu on ill1 tlic 1:1n(l 
to w11ic.h the jutlgmc~lt debtor lius titlt. for a period of tcn ytwrs 
f rom tllcb t inw of i t s  clo(.kc>ti~~g, C. S.. 614, and  the 1:lnd is I I I I ~  

rrlievtxtl of the  jutlgnlcl~t litw Iky n sn lwqu twt  t r a i  sfcr of titlv 11) 
tllc . ju t lgn~r i~t  de l~tor .  -llusc,s 1 . .  . l lojor, 013. 
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2. I n  tliis case held: upon tlie facts found by the Superior Court judge 
on appral from the clerk upon a motion to set aside a judgment for 
sur1)rise iind excusable neglect under C. S., 600, judgment that  the 
neglect of the defendant was escusahle is not error. Colt Go. v. 
Jlartirt. 354. 

1. Sotire of a niotioi~ to bet :~sitle il judgment muat ordi~iarily be given 
21s rtquired by C. S., 012, and the 1)leadings in an action to reform 
a deed of trust up011 allegations of niutual mistake are  insufficient 
a s  notice of a motion to set aside the decree of foreclosure for 
irregularity mid surprise, etc., the l~leadings in the suit for re- 
formation contnining no :~llcsntions of irregularit~es in the fort,- 
closure or of surprise. Tl~tb tlistinction between treating an inde- 
pentlent action to set aqidc a judgment as  a motion in the original 
cause is pointed out. Ba111c v. dlcrando.,  453. 

1, Operation of Judgments as  Bar  to Subsequent Action. 

Z, Xattcrs Co?lcludcd or Embraced in Pleadings 

1. JVhere a court of competelit jurisdiction renders judgment i11 n 
case l)rol~clrly before it ,  sucli judgment estops the p,irties and their 
1)riries as  to all issuable matter contained in the pleadings, in- 
cluding 1111 material and relevant matters within the scope of the 
1)lc:~dings v hich tlich parties in the ewrcise of reasonable diligence 
could ant1 slionld 1i:ivc brought foru:lrd. Gut re t t  v Kendvick, 3SS. 

2. JYl~crcl s~ugc~ons ha\-e rccovrred judgmc~nt ngainst their patient for 
st~ryi~.cs ~ w ~ d z r e d  in the treatment of I)rolie~l bones, lacerations, 

cxtc., a l i ~ t ~ r  ilctioii brought by tlie l);~tieiit q a i n s t  tlicni for allcged 
mall)r;~ctic.e in sucli treatment is barred by the former judgment. 
since the ;~llcgations of ~nall?rnctice shoultl hnrc bwn set up a s  :I 

tlcf(wx, in the s ~ ~ r g e o i ~ s '  actio11 :~;:i~i~ist him, whit11 he clefended, 
t11c nl ;~t tcr  lwing jyithin the scolje of tlic 1)rior action. Ibid. 

::. JVlit~rc in an action to fortdose a tleed of trust the dtscriptioii in thc 
coln1)l;lint and in tlic 11ra~'er for relief is ambiguous, the decree of 
foreclosure will not estop the trustor or mortgagor a s  a matter of 
law from briilging an actiou to reform the c1escril)tion in the deetl 
of trust on t l ~ e  jil~~uiitl that througli the mutual mistake of tlic 
pnrties n1ol.c. land was included witliin the description than had 
bccn intended or agreed upon, and in this case it  further appears 
that tlie trustee was not made a 1)art.y to tlie suit for foreclosure. 
Alcsa~cder v. Ba?ik, 449. 

1. ITliere, in ail action by citizens and taxpayers of :r county against 
the board of cou~niissioncrs aud tlicx sheriff of the county the 
complaint alleges that a 1)recccling board had asceltained that thc 
shcrifl was in default in a large sum nnd had accel~ted his note in 
a certain amount secured by a mortgage on his lalids to cover tlic 
default and that  upon proceedings to foreclose the mortgage nc- 
cording to its terms the sheriff obtained a restrailling order upon 
allegations that a smaller amount was due, and the matter was 
referred to a referee to ascertain the c3orrect amount, and that tlic 
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defendant commissioners since elected and qualified, \\ithout the 
concurrence of their own attorneys, but upon the advice of the 
sheriff's attorneys, had caused a consent judgment to be entered in 
the injuuctive proceedings relieving the sheriff of all liability except 
cost, 111th further allegations of fraud, etc., Held: a demurrer 
1111o11 the ground that the consent judgment operated a s  an estoppel 
is bad. The question of whether the clerk had authority to enter 
the conseut judgment is not clecidrd. It'eacer c. Humpton, 795. 

1. \There a surgeon n h o  has lendered servlces in the treatment of a 
patient 1t3covers judgment against the patient for such services, and 
tl~creafter the patient brings action against the surgeon and his 
partner. \\llo llacl coiiperated and assisted in the treatment, to 
recover for alleged malpractice in such treatment, the prior action 
operates as  a bar not only in favor of the surgeon recol-ering judg- 
n ~ e n t  therein, but also in  favor of the assisting surgeon, he being 
i eg;lrded as a l~r ivy in the same cause. Garrett v. Ke?zdriclc, 355. 

I.,4SL)I,OI<U AKL) TEKAST-Liabilities fur couditioi~ and use of land and 
building. see Seg l ige~~ce  h c ;  crop liens see Agriculture D b. 

I) Actions for Libel or Slander 
c Tl'ial 

1. In  all actiou agaiust a mercantile corluratiuu to rtLcorer tl:lmagtls fo r  
\vords S~YJI~CI I  of and concerning the plaintiff by its manager, Hcld: 
tllc ~vords syoken in the presence of others in the store, charging 
tlw l~laintift' 1vitl1 being a rogue, thief and shoplifter a re  sufficient 
nl)on the question of slander to be submitted to the jury m~cl 
sustain a judgment for damages. Sa  ttCl.field 2;. Eckerd's,  Inc., 599. 

1.11.:XS see JIortraqeh, Cl~attel Mortgages, Agriculture D b, Jlechauic's I.if~ns, 
Judgments. 

A I,imitations on I%l,ticnlar Actions (Against city see J lun ic i~a l  Corpora 
tions J b ) .  

b Tl~rcc-17cur Statrctc: Contracts, etc. 
1. C .  S., 441, applies to sureties on a note under seal, and as  to the 

\weties the right of action on the note is barred after the l a l m  of 
threc years, and the ten-year statute, C. S., 437, by excluding the 
\\olcl "suret)" xlq~lies only to the p~incipals on the note. Uarnc\ 
e. Crawford, 434. 

13 Computation of Period of Limitation. 
b Denzaild, Sotice,  Fraud, or Ignorance or Co~zcculnzc~lt o f  Cause of Actioir 

1. Whelc a clerk of the Superior Court forges the names of Con- 
federate ~ens ioners  to warrants issued bg the State Auditor, ant1 
embezzles the lmcceds, aud such fraud is not diicovered until about 
90 days prior to the institution of procecdinqs against the clerh 
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and  t h e  sure ty  011 his bonds, and  such f r aud  could not have bee11 
discwvercd r;irlic~r I)y reasonable diligence, C. S., 441(9) applies, and  
the cause of ;rctioii on the  bonds will not be held to  have accrued 
uuti i  the  discovery of tlie f raud,  iind C. S., 439, proriding t h a t  
; ~ c t i c i ~ ~ s  (111 boi~tls of 11ulilic otiicers 111ust lie brought w t1ii11 s ix  y( 'a~.s,  
\vill nut olwrirte to l ~ r  a n  z~ctioi! to rccovc~. tilt, s u ~ n s  cwlwzzicd. 
ts. c .  G ' c c l l t ,  '11. 

2 .  The  clt.ric of the, S u l ~ w i o r  ( 'uur t  is rccluirccl liy st i i tute to give b o ~ ~ t l  
for the fa i thful  t l iscl~argc of his tlutitbs a s  cl('rk, (1. S., '3'27, and  
I I ~ I U I I  orders mud? :tccorclii~g to ou r  s ta tu te ,  (1. S., 966, and Rule of 
l'racticis iu t11v Su1)cricir Court i ~ u n ~ b r r  13, to liec.11 1)roper records 
iiud to  i~ecount for  ill1 niolleys coming into h is  11:.11tls by virtu<' 
or color of his office, and  where there  is evidvnct: tc'nding to sl~o\v 
tha t  L L  clcrk 11i1tl k e l ~ t  accurate rceortls of various fuirtls coming 
iutu llis l~ i~ncls ,  but had secretecl in his s i ~ f e  a list of securities l i ( ~  
lli~tl rccc3ivcd in  ~n:tlciug inves tmei~ts  \ v l ~ i c l ~  w i r e  i ~ o t  discovered until 
itfter his d e a t l ~  by audi t  made of his I~ooks, and  the  referee lincls 
;is ;I fact ,  : ~ l ) l ~ r o v c ~ I  1,y the  tr ial  court ,  t l ~ t  tlie con~: tdmeut  could 
not have kc11 diseovtwcl by the  c.scsrcise of due tliligei~cc, thc. 
t~vi t lc i~ct~  su11l)orts tliv finding and  the s ta tu te  of l i~ui ta t ions  all- 
l)lical)le to the  surety on the  c l e ~ W s  bond is C .  S., 441 (9 )  wliicll 
1)rovitlw that  tl~ts i1ctio11 will not I)t. 1)ilrrtd uuti l  t111:ec years f rom 
the. disc.overy of the f raud,  ;~n t l  the  six-year s ta tu te ,  C. S., 4X!), (low 
110t :~lilily. I ' u s I ~ I ~ o ~ ~ ~ I I ~ ~  ( ' O I O I ~ , I /  Z. N t t r C t y  Co . ,  823. 
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I,IJIITATION OE' AC'TIOSS B g-Cotl tz~rl~ed.  
3. h'mzble: where :I counterclaim setting u ~ )  u scil)arate and distinct 

cause of action is alleged ill a n  amcl~tled answer the statute of 
limitations runs until the filing of the amcntlt.d auswer co~~tn in ing  
such 11e)v matter.  Cotto11 G r o l c c ~  A s s o c i a t i o , ~  c. l ' i l l t ' ~ ' ~ ,  331. 
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JIALICIOUS PROSECUTIOI\'-C~?L~~I~~~~. 
B Pleadings, Evidence and Trial. 

c Suflcie~lcy of Evidence 
1. Where in a civil action to recover dnn~agc~s for malicious prosecution 

there is evidence that one of the defoidants swore out a warrant 
for the arrest of tlie plaintiff for issuing a n  alleged r:orthless check, 
and that  lie did so a t  the instance of the other tl~fendant, nlio 
souglit to liave the cashier of the bank place "an insuficient f'unds 
tag" on it, and who afterwards told the plaintiff that they had 
made a mistalre and wanted to liave the warrant \iitlidrawii, and 
that thereafter the check was paid upon ~resentnt ion,  and the 
action 7101 prossed without the plaintiff's knowledge or consent, is 
held: sufficient to establish a prima facie case agai is t  the defend- 
ant  swearing out tlie warrant, and to permit the inf2rence that the 
clefendants were acting in concert, and should have been submitted 
to tlie jury under correct iilstructions from the cour-. DQCI~CTSOIL r .  
Refiltiqtg Co., 90. 

A Nature and Grounds of Remedy. 
b Enfwcemcnt of Clear Legal Right 

1. Jlanclamus lies only to enforce a clear legal right, and tile writ will 
be denied when the application therefor fails to sho~v this right on 
the part of the plaintiff demanding it. Braddy v. Kiuston-Salcm, 
301 ; Barham 2;. Sazcyer, 493. 

JIASSLAUGHTER see Houlicide C. 

JIASTER AKD SERTAXT. 
C Master's Liability for Injury to Servant (T'nclcr Compeiisatic~n Act sec 

herenniler, F).  

1. Tlie principle requiring an em1)loyer to provide his employcer a 
reasonably safe glace to work extends to providing t i cm reasonably 
safe ingress and egress to and from their work, but does not estend 
to proriding such ingress and egress over the lands cf a third parts 
over which the employer has no supervision or coiltrol. AtIiiusol~ 
'L.. Vills Co., 3. 

2 Evidence tliat a railroad company had a right of way for a spur track 
into the defnldant's mill, that the right of n a y  was under the es-  
clusire use and control of tlie railroad company, and tliat the injurj- 
in suit occurretl off the defcndarit's premises when the plaintiff 
stepped upon soft dirt on the railroad company's right of way as  
she was learing her worlr in the defendant's mill, is held, insutfi- 
cient to take the case to the jury upon tllc issue of defendant's 
neglicence, nnd its motion as of nonsuit should have hcen sustained. 
I bid. 

3. The lintman of a telegraph cxompany in pursuance of his duty liatl 
climbed to tlic top of n pole to fix the wires, a n 1  the pole fell 
causing personal injuries to him. His evidence t e n d d  to show that 
he was subject to the order of the defendant's maintwance foremaii 
whose duty it  was to hare inspected the pole, that the pole was 
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rotten under t h e  ground which could not l i i~vc  been discovered by 
the  plaintiff in the  esercise of ordinary care mid \vhicli should l ~ a v e  
been discorcred by the  maintenance forenla11 in the  esercise of his 
duty  of inspection. The de fe~ idan t  pleaded contributory negligence 
and i t s  ckvidence tended to show t h a t  t he  ~ I a i n t i R  was  in  cliarg' 
uf the  work and  was  under duty  to inspect thc  llole a l ~ d  should 
h a r e  discovered and  a v o i d ~ d  the  danger. IIe ld :  the  conflicting 
cvidt.~ice n.as prol~er ly  sub.mittt>d to the jury on the  c l ~ ~ e s t i o i ~  of the  
clef(>udant's failure t o  exercise due  care to  l~ror i t le  the 1)laintiff 
with ;I reasonably safe  1)lace to ~o1 '1 i .  K(,ici~c.d!f r .  Ytl .  C'o.. i ; i c i .  

1. 11-here tlic~rc~ is  11 rule for  the  p r o t e c t i o ~ ~  of the  e~nployees of a log- 
ging roael r tqui r iug  them to al)llly t he  brakes on t l ~ c  rear  of the  car 
to 11rrvtx1it tlicti~. being run over and injured by the  ca r  ill the  event 
ill('). ;lrtL tlkro\\-~i tliprcfrom, a ~ i d  11 violatiun of th is  rule ~ r o s i m a t e l )  
c.;~usc.s : I I I  injnrj., thc1 employer i s  not li:rble, but where there ib 
t.ride~ice tha t  the rule had bee11 openly, c o ~ ~ s t a n t l y  and l i a b i t u a l l ~  
violated for so long ;L t ime tha t  t he  rinl~loyer in the  esercise or 
ord i~ ia ry  care. and  clilige~lce linen. or sl~oultl  have known thereof, it 
shoulcl l)c sullmittcd to the  jury on the yuestio~i of n . h e t l ~ ( ~ r  the rnlc. 
hat1 bc,rn uxived or ul~rogatetl, n ~ c r s  I . .  IIrri'dic.oorl ('I).. 75. 

2. \Vhctl~cr ac t  i s  within scolw of duties of  gent (11. scrv;l l~t  cIc '~I( ' II(I~ 
n1w111 \\-l~c~tli(lr lie was  then ellgaged in service of 1~11~1oyc'r. I bid. 

4. \Yl~c)re the  eviclrnce in behalf of tlic l ) la i~~t i f l ' ,  ill : I I ~  ;~vt iou  for  f;llse 
iiii]~ri.winnent, malicious l~rosecution ilnd lil~('l, tt\nds to s11o\v tha t  
the  ge11t.ra1 manlager of one of the d e f c ~ ~ c l ; ~ ~ ~ t ' s  stort's lint1 a I \-arr;mt 
issued tlgainst her  for  obtaining goods 11)- means of a \~or t l l less  
cl~c!c.k, t l ~ t  s l ~ c  did not x i re  the  check in clnestion, t ha t  thr. ficner:~l 
niali;lgcxr n:ls ;tuthorized to  cash checks 01i1y 011 liis o\vn respoi~si-  
bility, :lnd tha t  he  had y e r s o ~ ~ a l l y  paitl t he  tlefmtlilnt the amount 
of the check, t ha t  lie wrote n let ter  t o  the  in la in tiff's fa ther  on the) 
l irm stationery t l ~ r e a t e i ~ i n g  crimjnal l~rost .cutio~i,  ant1 tlic undis- 
lx te t l  c r i t l e ~ ~ c c  i s  to t he  effect tha t  the d e f c n d n ~ ~ t  (lit1 oi11y :I c:?zli 
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JIASTICR AND SiqCRVANT F d-Cot~tinued. 

dcce:~sed the  proceeding i s  a nullity and  will be dismissed o n  appeal 
to t h e  Sulrreme Court, nor I I I : I ~  t he  l~ersonal  representatire come 
in tan11 make hi~nscl f  n par ty  under the  provisions of C. S., 1114. 
H tmt  c. S ta te ,  37. 

g l'ersorrs Etrtitled to P a ~ m o i t  

1. \\'here tlle death  of a n  eml~loyect is  co~nlxnsablc  under tlic \Vork- 
n~eii 's  ( 'oml~eilsatiou Act, :IMI i t  alqlenrs t h a t  t he  clc.ceasei1 cinl~loycc 
left no t1el)entlents. a recovery inxy Ile hat1 under the terms of tllc~ 
stntuto 11y tht. ntlrninistrntor of t11v tlecensed eml~loyce for  distr ibu- 
ti011 to his nf,st of kin. .lIclihcrson z'. .llotor Snlex Gorp., 3:;: 
/~,'OOk3 c. (Jlcnzc~rt Co. ,  768. 

Ii . lmou~r t  1:croz-crablc [l'lrct'cutrtlo 
1. \\'l~il(. there  is  no curnuluted aulouut 1)ruvided by sectiou 3 S  of tlle 

\\ 'o~~k~ucw's C'oull~c~nsation Act for l~nymei l t  t o  thc  lwrsonal reyrcl- 
sentntivc of a dt,ceased employee for  death  f rom a n  injury corn- 
l~ensnblc. t l~ercuntler,  t h c  ac t  l~ruvides  the  method hy which such 
amount  c;in be con~mutc.tl, and  in  this case the  amount of the  
:~ \v :~r t l  11y the Indust r ia l  ('ommission is nl~lleltl. Brookn I:. (:lct?~rt~t 
C'O., iW.  

i .1 ppeul ( I I I ~  Kcc.iclc. of 1'1wxcdi11y.s 
1. Wlierc : ~ n  award  xllo\vrd by :I mculber of thc~ Iuduatrial  Col~lmissicm 

i s  atloptctl by tlic full C'ommission 0x1 ap l~ea l  t o  i t ,  aud  the  employer 
t l o c ~  11ot :rlq~e:ll tllc~refrom, the  mattcXr is : ~ t  a n  end so f a r  a s  tllc 
r~n11)loyc~r is conc~crnetl nntl 11~1 has  no stmldiug either i n  the Sulwrior 
o r  S n l n ~ i n e  ('onrt on tllc insnrcr's : I ~ I ~ I I Y I ~ .  .llcl'ho~.sotr c. .lfofor. 
Sales ('or11 ., 303. 

2.  TV11ere 1111 insurer alq)culs nlwn sl,ecitied grounds f rom ail award  made 
11y t h ~  111tl11stri:ll (:ornmissiou i t  may not coutend in  t he  Superior 
Court t ha t  certain scctio~is of the \Vorlrmen's ('ompensation Act 
a s  ir1)l~lictl by the  ('ommission in the  c:lsc3 n e r c  u ~ l c o ~ ~ s t i t u t i o n a l  
wh(.n tlic qnestion is not rml)r:rccd in the al)ccifitd c~sceptions i t  ha s  
filetl :IS tllc~ fountlation of i t s  n p l m l .  Ibitl. 

:+. Tht. i i~~ t l i ngs  of f:~c.t of :r i u c ~ m b ~ ~ r  of tllc Indust r i :~ l  (~'onllnission i l l  :L 
l~t'arii~:: l)t>t'or(, h im nntlrr the  T T ~ r l i l ~ e ~ l ' ~  Conqxwsation Act, nlj- 
l)rovrtl 11y tllc. full ('omnlissioil on n l q m ~ l ,  a r e  conclnsirt  upon tllc 
c~trnrts \\-11(w snlq~ortetl  by nuy suKieient coml~etcnt c~\-itle~icc~. l17c'st 
1 . .  1,'c'r.t ili-o). ('o.. 556 ; 1~1woli.s v. C f o n o ~  t Co., i&S. 

4. -111 :11)11t~:11 fro111 t111, :11vi1r(1 of a si11glc 1nw111~r of the  111d11stri:11 
('ommission ill : I  hearin:: befo~.c~ him \\.ill not lie tlirectly to thc, 
Sul~csrior ( ' I I I I I .~ ,  the  \Torkn~en 's  Coml~ens:~tion Act not ~ r o r i d i n r .  
tha t  tlic~ f i ~ l t l i ~ ~ g s  of fac t  of x siil:lc, commissioner shoultl be  VOII-  

c~llisive (11. for  t l lr  jnclge of the S u l ~ , r i o r  Court  to find the  facts.  
11nt thc, :I(T ~ ~ r o r i d c s  for  review 11y the  full Coxumissio~r nlroil aplrli- 
cxtion, :IIIII fo r  the  right of a p p w l  from the award  of the  full  Corn- 
nlission t o  t he  Superior CoulT n l ~ o ~ ~  quc~stions of Inn-, and where a n  
:~p l ) t~a l  has  1 ~ t ~ w  taken f rom the :r\vnrtl of n single co t i~mis s ion~~r  
tlirectly to the  Superior Court t hc  case \\.ill he remauded \\.it11 
leave to the resl~cmdent to nl)l]enl to  tlle full  Commission. Hollo~c'cll 
1. .  Dcprcrtnzctct of C'o~rserctrfiolt oi ld /)c~r'elopnzcitt, 616: Jloorc I . .  

Pipe  PO., 617. 
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3.- I n  ort1t.r for  the  Industrial  (iommissioll to awartl  con~pensation to a11 
(,ml~loyt? suKcring fro111 hernia :IS a result of a n  accident  rising 
out of : I I I ~ I  in t he  courscL of his employ~nent  i t  required tha t  tht. 
('omnlission find the  nec twary  fac ts  upon the  evidmce, and  in the 
i ~ l l s t w r  of sn1.11 f i ~ i ( l i n ~ s ,  where the c l~ ide~ lce  is  sufficient, 011 ap1)e:ll 
to tllv S u l ~ r t ~ n ~ c  ( 'ourt  t he  casts will be rt.manded to  t he  Superior 
Court  for  the  lntter  court  to r e n i i ~ ~ ~ d  i t  to t he  Indust r ia l  Cornrnis- 
sioll, tile last  ~ ~ i ~ n i e t l  b e h g  tlw only jurisdiction in which the  er i -  
tlenc'e mtry I ) t .  c.o~~sitlerc~tl i111tl l~ t~s se t l  upon. [*sset'!l c.  Cottoll dl i l l s .  
Ciss. 

3 .  \Yherr the. l~u rc l~ i t s e r  of 1111 i~u tomol~ i l e  gives t he  seller a titlc- 
rrtaiuin:: coutract  to secure t11v 1)wl:ulc~e of the  l)urc:liase price, and 
thr re :~f ter  g i w s  n second lien on the  ca r  to :~nothcr ,  and  la ter  
the  secc~nd 1ie1111r takes lwssession f rom the  l j n rch :~s~x  without legal 
Ilrocess and 11ns the  c a r  rel)airt,tl, Held:  t h e  second lienor was  not 
the  o\\-ncr o r  Irgal 1)oasrssor of the  c a r  within the intent and mean- 
ing of ('. s,. 2435, an(l  t11(> O I I ~  n~al<ing t11c. r t q~ :~ i r s  obtains no lien 
tlierefor u n t l t ~  tilt. stntutt '  x11t1 is  not c,ntitletl to 1)ossession :IS 

against  tlie first l i e ~ ~ o r ,  1~'illi .s I . .  Y ' ( L ) I ~ w .  467. 

2 .  \Yllcrt. 11 c o n ~ l ~ l : ~ i n t  i~lleges t ha t  a ctlrtaiu sum of money belonging to 
thc, l ) l i ~ i ~ ~ t i f f  wit11 interest  w:ls llaicl to t h e  def'entlmt and  \\-rang- 

fully conrerttvl by h im t o  h is  o\vn use i t  is broad enough, w h e ~ ~  
li l~erally constrntvl, to sn l ) l~or t  :LII action fpr  I I I O I I ~ ? ~  had  and rcL- 
cei\-etl, and  the  objection tha t  t11e complaint failcbtl t o  sufficiently 
:~ll(>pe f r aud  i s  unten:~ble.  Jfnkinr 1.. T1700d, 400. 

JIORTGAGES. 

1. The crrtificnte of a notnrx lkublic to ;I deed in t rus t  OII lands leaving 
out the  Ilkuue of the  grantor  : u ~ d  his wife is  defective and i t s  regis- 
trat ion thcwwn is defective, ant1 it is  null and \-rid a s  notice to 
l ~ u r c l ~ i ~ s e r s  a ~ ~ t l  crtditors.  Burbcr  1. .  Bvunaou, 759. 

1. Where  the  husb in~d  iuld wife hold all es ta te  by entirety the IILI.;- 
I~nntl may esec8utt. :I valid mor twge  without tlie joinder of the  
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JIOKTGAGES A 11-Corzti~lued. 
wife only for his incidental common-law rights in the estate, aucl 
upon his prior death the mortgage is extinguished and the title 
goes to the surviving wife free from the mortgage lien, and \\here 
after his death the wife has executed a mortgage on the lands, li(5~. 
mortgagee may permanently restrain the foreclosure of the mort- 
gage executed by the liusl~t~nd without her joiiider. Btrllli z' H t r l l .  
787. 

C Construction and Operation. 
c Conditions a d  Covenants 

1. The appointment of :I receiver is ;UI equitable ren~edy ;ind our 
statutory provisions (C. S., 860, 861), enacted before the giving 
of a deed of trust ulwn lands mi~y  not be entirely sup1)lanted by a 
provision ill the i~istrument which gives the mortgagee or trustec, 
the unequivocal right to the appointment of n receiver in the event 
of the 1lal)pening of certain conditions so as  to prevent our courts 
sitting in their equity jurisdiction from atln~inistering the equities 
to which the mortgagor is entitled untler the facts. l1700doll I . .  

Bamk, 428. 

f Appointmort artd Tenure of Tvuutee.~ 

1. Statutory lxovision for substitution of t r ~ ~ * t e e s  in deeds of truht I \  

constitutionnl ant1 lalid. Butcnzar~ 2-. Ste~vc t t ,  30. 

H Foreclosure. 
b Right to E'oreclose and Uefettac~a 

1. The creditors of an estate are  not eutltled to have all order ten1l)o- 
rarily restraining the execution of the power of sale i11 a deed of 
trust continued t o  the final hearing where it  appears that tlica 
decedent executed the mortgage and notes srcured therebj in cou- 
sideration of monej loaued nnd that the notes were past due i1nd 
unpaid and that the trustee n n s  authorized to sell the lands under 
the terms of the deed of truqt, there being no tillegations or evi- 
dence of fraud or mistakrl in the execution of the instrument oi 
of other element7 that would justify the intervention of a court 
of equity. Hank v. I'liroin, 753.  

c Parties 

1. The legal title to liincls conveyed by mortgage or deed of trust 16'- 

mains ill the mortgagee or trustee until the lands have bern soltl 
and conveyed by him under power of sale or under a decrco of 
court, and in an :~ction to foreclose a mortgage or deed of trust 
the mortgagee or trustee is an indispensable party. A l e ~ ( L ~ ~ t l o .  I .  

Bank, 449. 

g Decree of b'oreclosure and Pl'oceedi?igs i l ' ko ' eu~~de~ 
1. A decree of foreclosure is a n  exercise of the equitable jurisdiction of 

the Superior Court, and the confirmation of the sale under the dc 
cree involves the exercise of judicial discretion, and it  would seem 
that the clerk of the Superior Court does not have jurisdiction 
to order the confirmation of a sale under such decree although the 
decree specifies that the commissioners appointed by the court 
should report to the clerk, the clerk having only such jurisdiction 
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JIORTGAGES H g-Co~tfir~~tcd. 
a s  is given him by statute, but in this case the auestion is not 
presclitecl, there being no esception appearing of rword in regard 
thereto. Ui.roql z. Osborrze, 489. 

?n [I'itle aud Riglbts of I'wchaser a t  Sale 
1. Where a deed of trust is given on lands used as  a nursery for the 

cultivation of ornamental shrubbery and fruit  trees, requiring 
several years growtli to be ready for marketing, upon the execu- 
tion of the lmver of sale according to the terms of the instrument, 
tlie l)urchasvr is c.ntitled to the trees and shrubbery upon the land 
a t  tlie time of tho sale, and the devisee and legatee of the deceased 
mortgagor nlay uot c81:iim the right thereto as personalty, and is not 
entitled to an  order allowing her a reasonable time for their rc- 
inoval aftvr tlic sale. Ijnn7; z. Pztrcis, 753. 

JIUNICIPAI. CORI'ORATIOSS. 
I3 Torts of ,\Iunicil,al Corporntionx. 

c Defects or Obstr.ztctio~~s ill S'trwts or' Other I'ublic I'luccs 
1. A city is liable ill daniapes to one who sustains n 11ersona1 injury 

l)rosimatt51y c;~ubetl l ~ y  a dungerous condition of its sidewalk of 
which the city IM.; trctw~l or implied notice. lfur'kh~zm v. Improcc- 
mcnt Co., 117. 

2 .  IVliero :I dnligcrour l)luce ill tlitb ,sicle\vnlk of ;i city ,ias existed for 
n suffkicwt Irngtli of time to h a r e  becti kiionn by the city in tlie 
csrrcise of due cal'cs ill insyection, the city will b'? held to ha re  
iniplicd lillo\vlctlge thereof, and wlicre there is eridence that  a 
tlaligcro~is couditic~ii had esistetl for n week or more in the sidewalk. 
\vliile it wns in coilstarit use by tlie lublic, it is sufficient to bar 
;I motioli a s  of ~iolisuit, nut1 ill this case there wns c~itlence that  tliv 
city mnnager had knowledge of tlie tlefect. I h i d .  

f I~rjut'ios to Latlds b ! ~  ~Seu ( r  S ~ s t c n l  
1. V'licrr~, ill an action to rcJcoror damages to lnucls caused by the de- 

fendant's sewertlpe system, the trial court instructs he jury that  it 
shoultl rvstrict itq award to the acreage onnetl by the plaintiff, an  
rsc.el)tioli to tlic iiitroductioii in evidence of tt~stimony of the value 
of contiguous I a ~ ~ d s  will not be held for reversil)le e-ror when such 
evidence relates to the value of the lands in contrcversy, nor will 
tlie instruction be held erroneous as  implying that  a recovery could 
be had for damages to  such contiguous lands although the jury 
might have consideretl the testimony in arriving a t  the value of the 
land onned by the plaintiff. Hodgill 1.. Libwtll, 6fS. 

2. ITlitw in ml c~ctiol~ to rrcover damages resulting to lands from the 
defendant's sewernye system the trial court correctly defines a 
nuisance as  anything which works hurt,  inconvenience, or harm, 
or nliicli essentially intwf'eres n7itli the enjoyment of life or prop- 
erty, and correctly applies the principles of law to the evidence in 
the case, the charge is correct and the tlefcntlnnt's esceptioii thereto 
will not he sustained. Ibid. 

3. IVherr, in an action to recover tlaniages to land resulting from the 
defendant's sewerage system, tlie charge, containing a concise state- 
ment of the rule for assessing permanent damages, will not be held 
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for rerersiblc error because stating the rule in general tcrins, it 
beiug incumbei~l (111 the defcntlant to re(lucst s j m i : ~ l  in t rnc t io~ ls  i f  
a ~ I O I Y  sl~ecitic t ~ x ] ~ l : ~ ~ i : ~ t i o i ~  w:as ~lwir(~t1. 171id. 

1. A munici~)al corlwration, in the interrst of the public welfare., n1a)- 
establish arcas within its limits and itrescribe regulatioiis a s  to the 
use of property within each area under its inherent ljolice po\ver, 
aud this ljo\ver is not static but expands to meet the cllaugin:: 
cor~ditious of l)rugrc3ss, and although i t  may cause inconvenience vr 
Ilardshil) ill p r t i cu lu r  cases, the csercise of the zouiug power ib 
\.illid if tlie classitications are  reasoixtiulo anti fair and if tlle rc- 
strictions apply to all property within the tlistrict without I I I I ~ I I ~ ~  

discrimination. E'lixtrOcth City L'. d u d l e f t .  tiU2. 

2. \Vhere >I city i ~ :  the esercise of its iuherctnt llolicc 1,1~\vt~r ; ~ n d  ui~civl. 
legislative authority enacts a reasonable and valid zoning ordinance 
which divides the city iutu certain districts and regulatc~s the use, 
of prowrty in each by a uniform rule, but provides that thc. olrcril- 
tion of lawful businesses already established a t  the tililt? of the, 

passage of the ordiuance might be col~tiiiued although not ill cow 
forluity \\-it11 tlie eouiug prorisionh, :111d 1)rovicles further tli:~t gaso- 
line filling stations should not be erected in districts of sl~crciticvl 
classifications: Held,  the city may enjoin all owner of yrol~orty ill 
the prohibited district from completing the erection of a filling s t a ~  
tion therein, and the ordinance will not be declared void as  beiuy 
discriminatory in that  i t  permitted tlie coiitiuued operation of filli~lg 
stations erected in the district prior to the passage of the ordinance. 
The distinction between zoning ordinances and ordinances rt?gu- 
lating the erection of gasoline filling stations only is pointed out I).\- 
AD AM^, J. D i d .  

3. The test of the validity of a zoning ortlinaucc of a municil~t~l cur- 
poration is whether the classifications therein set out arc  fair autl 
the scheme of development is sound, and the ordinance will not be 
declared invalid as  being confiscatory because resulting in f iua~~ciul  
loss in a particular instance to an owner by restricting the use of 
his property in a district of a specified classification. Ibid. 

I Rights ill and Regulatioi~ of Public Plactls 

a Stree ts  

1. While the public has, ordinarilx, o111y the right to the use of public 
streets for travel so long as  the streets a re  maintainrd for t l ~ n t  
purllose by public authority, a n  abutting owner has ail easemrut 
in the street to have i t  kept open a s  a means of egress and ingress 
to and from his property, and he may not be deprived of his right 
lvithout just compensation. Hint t  1.. Crrrtlsboro, 515. 

J Actions. 

b Limztut lo~ of l ' fnte for B l z ~ t y l ~ y  Actton -1yainbt C ~ t y ,  .\otrcc u ~ d  
Rcqul8ztes 

1. Where a conll~laint alleges that  the dcfeiidaut city took and :11~1lro 
printed a water system constructed by the plaintiff on his ow11 la~ltlh 
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in a development later taken into the city, and that by reason of 
such taking the city became indebted to the plaintiff in the amount 
of the value of the water system upon an implied promise to pay:  
Held, a provision in the city charter that no action against it 
should be inaintained, unless notice of injury to person or property 
should have been given i t  within six months of the date of such 
injury, does not apply to a n  action for comperisation for the taking 
of private property for 1)ublic we .  The c1istinctic.n between rul 
action sountling i l l  tort is 1)oirited out. Stcphenn Co. v. Chat'lottc. 
258. 

AIUIIUER sre Homicide. 

NAVIGATlOS see Pilots. 

NEGLIGEIUCE (Of  persons ill particular relatioilships see Master and Ser- 
vant C, Pliysicians and Surgeons C b, of persons in particular circum- 
stances see Higl i \~axs I3, Railroads D, Hospitals, Electricity, liability of 
particular persons for, see AIunicipal Corporations E, hfastm and Servant 
D, Principal and Agent C d, criminal negligence see Homicide C ) .  

h Acts and Omissions Constituting Kegligence. 
a I n  Gcneml 

1. The violation of a statute intended and designed to prt!rent injury to 
1Jersons or property is negligence per se, and where such violation is 
admitted or cstablislied the question c~f proximate cause is ordi- 
narily for the determination of the jury. Godfve~ v. Coach Co., 264. 

2. Actionable negligence is the want of due care under the existing 
circumstances and is conveniently defined to be "the failure to 
observe for the protection of the interest of anothlx that degrer 
of care, precaution or vigilance which the circumstances j u s t l ~  
demand, \\.hen some other person suffers injury." Broughton 1.. 

Oil Co., 282. 

c Condition and Use of Lands and Buildiwgs and Liability of Oujfler and 
Lessee 

1. The owner of a hotel is not liable in damages for the, alleged negli- 
gence of its lessee causing injury to the latter's employee arisiug 
solely in the management of the leased premises. UcI~~lurl:  ?:. 
Trust Co., 16. 

2. In  an action against a lessee and others for an injury resulting from 
a dangerous condition of the leased premises, the admissions of the 
manager of the lessee that he knew of the existence of the defect 
are  properly admitted in evidence. Markham v. Im;wovement Co., 
117. 

3. Where under a lease contract the lessee covenantti to  keep the 
premises "in good repair except the roof and floor of said store- 
building" and to "make all repairs which might be necessary dur- 
ing said term," and the lessee in possession of the premises has 
repaired defects in the sidewalk over the basemcsnt thereof a s  
occasion required: Held, conceding that the contract in respect to 
repniring the sidewalk was ambiguous, the parties h:ive practically 
interpreted their contract, and, in a n  action by a '?erson injured 
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by the dangerous co~~di t ion  of the sidewalk, the evidence of tile 
lessee's duty to keep it in repair is wfficient to bar tbc 1esscc"s 
motion as  of nonsuit. I b i d .  

4. The geueral rule is that  a tcSnaut in yossessio~~ is liable for illjury 
caused by a defective couclitiuri of the leased l)remises, alid where 
under the lease contract the lessee is under duty to Beep the sitlc- 
walk in repair, and has negligently failed to do so, the tenant ia 
liable to ;I third person iujured by the defective condition, and, ill 
;iu actiou agaiust the lessor, the lcssce and the city, a judgment 
that the plaintiff recorer against the lessee aud the city, and that 
as  bet\\eeu the defendants the liability of the lessee was prinlar) 
;ir~tl that of the city secondary, and that the city, if required to pay 
ally part thcrcof, would be entitled to reimbursement from the 
lessor OII a coiltract uf iudcmuity entered into by them, is held 
uot to contain error entitling either defendant to a new trial. Ibid.  

G. The 1~laintiKs iutestate b~rought action against the defendaut oil 
comlnuy, allegiug that it  was negligent in respect to gasoline t a n h  
ovued aud installed by i t  a t  a tilli~ig station. The c~ idence  tended 
ro show that the defendant, uutler contract with the owner of the 
station, insti~lled its (,wn tauks, liumys i u ~ d  appiauces, and ill- 
slwctecl them a t  intt~rvals to see that they were in guod coriditiol~ 
aud l~roperly operated; that on Wednesday prior to the erplosioll 
early Saturday mo~ning  there was fouud iu the basemeut of the 
station a quantity of gasoline floating on water collecting there 
from heavy raius; that  the fluids n-cre drained, but that there rts- 
ruained a very ~rel.ct?ptible odor of gasoline about the station, that 
the intestate was employed as  a helper a t  the station; that prior 
to the esylusiou, the intestate, while intoxicated, went to sleep iu 
the station in violation of the orders of the lessee; that the manager 
of the station, while searching for a key dropped by a-customer, 
struck a match igniting the gasoline fumes causing the esplosioli: 
Held ,  in the absence of notice that gasoline had been found iu tllr 
basement the oil company ctlnnot be held ~~egl ig rn t  in failing to 
inspect bet~reen that time and the tirue of the explosion, and there 
being no evide~lce tending to show that the tank had leaked during 
the lxeceding year, and 111) eviclencc that the oil company was under 
duty to repair, and the evidence raising only a conjecture a s  to 
\vl~ether the gasoline had leaked from the tank or whether i t  got 
there from iml~roper use of the appliances by the employees, i t  is 
inscfficient to establish negligence on the part of the defendant, and 
its n i o t i o ~ ~  a s  of nonsuit should have been allowed. Broughto~l  1 . .  

O i l  Co. ,  28%. 

6. Evidence that the plaintiff, a customer in defendant's store, stumbled 
over a stool left in the aisle of the store, and that the room was 
poorly lighted so that the plaintiff did not see the stool, is held 
sufficient under the circumstances of this case to be submitted to 
the jury on the question of the defendant's negligence. Hulit 7.. 

J1euer-s Co . ,  636. 

7. Where in a n  action by a customer to recover damages for an injur). 
sustained by slipping and falling on the oiled floor of a grocery 
store there is evidence that the injury occurred on Monday after 
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the floor had been oiled on the preceding Saturdal night and that 
the oil had accumulated in streaks and that  the customer slipped 
and fell where there was a n  unusual accumulation of oil a t  a 
place where customers were invited to inspect merchandise dis- 
played, is Zicld: sutficient evidence that the oil had been negligently 
applied to take the case to the jury upon the issu\t of the defencl- 
ant's negligence. Parker v. Tea Co., 691. 

(, Hes Ipsa Loquituv 
1. The doctrine of rcs ~ 1 ) s ~  loquitur does not ayyly where more thau 

ones inference can be drawn from the evidence as  to the cause 01 
the injury, or where the existence of negligence 1s not the more 
reasonable plobability nud the matter is left in mew conjecture, or 
\\here thc. injury results from an ~~cc iden t  a s  tl+tined and con- 
templittetl in law. Smith o .  McClu)ly, 648. 

2. The doctriue of lea i l m  loquitu~. dues not apply to an injury II -  

ceived by a customer or invitee in a store buildin:: caused by tllo 
customer's slipping and falling on the oilrrl floor of the stow. 
Ptwko. o .  Tee Co., 691. 

3.  The doctrine does not apply to nicsrcb fact of skiddin:: of automobile. 
Butncr o. Il'hitlozc. 749. 

U Proximate C'i~use. 
( I  I n  General 

1. Whrre the evitltwce is il~suthcieut to establish the 11:gligenc.e of the 
drfendant, the cluc'stion of proximate came need not be considered, 
but in this c.;l>e there was evidence that the independent act of n 
third person \INS tlie sole proximate c.ikuse of the ~n jury .  Brouylr 
 OIL c. Oil Cu., 2b2. 

I. Iiailroad is not liable where negligence of third person is soltb 
proximate cause of' accident a t  crossing. Holt 4.. R. R., 638. 

1. In  a case inrolving c1efcnd:illt's ~leyligeuce, itny degree of causal 
negligence, Ilowwer small, un defenclant's part, wi1l entitle thc 
ylaintift' to recover if he is free from contributory negligencc~. 
Campbell v. IC. K., 102. 

3. Where an injury is the result of tlle concurrent ntgligence of tht. 
defendant and another, the injured person may recover against 
tlie defendant if any amount of the causal negligence is attributablt. 
to him and if the injured persrw is 11ot guilty of contributory 
negligence. Snildo's v. R. R., 672. 

( >  Proximate Cause ns Question of Laic; or E'acf 
1. Violation of safety statute is negligence per ac and questiou of 

proximate cause is ordinarily for jury. (:odfrell c. Coach Co., 264. 

C Contributory Negligence. 
a Of Persons Injured in Oetleral 

1. The negligent act of a night employee a t  a hotel in openiug all 
elevator gate left slightly ajar,  and, assuming th,lt the elevator 
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IRIS in place, without looking, stepping into the open shaft to hi< 
injury, is held negligence on the part of the employee barring his 
right to recover against the owner of the building. M c I n t ~ f f  ?'. 

Trust Co., 16. 

2. I n  moment of peril the plaintiff will not be held to degree of care 
for own safety required under ordinary circumstances. 3Ioore s. 
R. IZ., 26. 

3. Where, in a n  action by the administrator of an employee of a filling 
station to recover for his death caused in an explosion thereat, the 
evidence tends to show that the intestate had knonledge of the 
presence of gasoline fumes about the station, and the fact that  a 
few days prior to the explosion gasoline was found in the basement 
of the station, and that the intestate, while intoxicated, in violation 
of the o r d e ~ s  of the lessee operator of the station, went to sleep in 
the station, that  others in the station a t  the time of the explosion 
escaped without serious injury, but that  the intestate failed to 
cscaue because he was asleep a t  the time: Held, the evidence dis- 
closes contributory negligence of the intestate barring the ad- 
ministrator's right to recover against the oil company owning, 
installing and inspecting the tanks upon allegations of negligence 
on its part in respect thereto. Broughton v. Oil Co., 282. 

c Imputed Segligence see Highways B k. 

U Actions. 

1. The fact that a defeudant procures a doctor and takes an injured 
person to :I hospital is not a n  implied admission of liability to  the 
injcred person. Brown v. H'ood, 309. 

SEIV TRIAL s w  Criminal Law J c ;  appeal from refusal to grant, see Appeal 
and Error J b ;  for conflicting verdict see Trial G b. 

SEWLY DISCOVERED EVIDENCE see Criminal Law J c. 

SONSUIT see Trial D a. 

KORTH CAliOLIKA-Officers see Public Officers; Board of Assessment see 
Taxation C e ;  Workmen's Compensation Act see Master and' Servant F. 

SOTARIES PUBLIC see Public Officers A b 2. 

SOTICE. 
A SufZciency and Effect of Notice (Of motioll to set i~side judgment w e  

Judgments K f ) .  
b Opcratiotz aad Effect of Notice 

1. A party having notice must exercise ordinary care to ascertain the 
facts and is chargeable with all that a reasonable inquiry would 
disclose. Austin v. George, 380. 

NUISAPU'CE. 
A Conditions Constituting Nuisances. 

Qonditiofz and Use of Buildings 
1. A properly constructed gasoline filling station, built under permit 

from the proper municipal authorities, and operated in the usual 
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manner is not a nuisance per se and may not be zbated because of 
the usual escape of gasoline odors into the atn.osphere, causing 
mere occasional inconvenience to the plaintiff in );he enjoyment of 
his home on adjacent property. Holton V .  Oil Go., 744. 

2. Disorderly conduct a t  a tilling station within the limits and police 
control of a n  incorporated town may be controlld by the proper 
municipal authorities and the filling station will not be abated a s  
a private nuisance un the complaint of an owner of adjacent 
property. 1 bid. 

3. A properly constructed and operated gasoline filliug station which 
also sells soft drinks from a n  ice-box kept therein may not be 
abated a s  a private nuisance because of the natural flow of water 
upon the lower lands of the plaintiff, the lower lands being obliged 
to receive the natural flow of surface water, and the owner thereof 
being required, if necessary, to  collect the water in a ditch and 
carry i t  off to a proper outlet. Zbid. 

OFFICERS see Public Officers. 

OPINION EVIDENCE see Evidence K, Criminal Law C: i. 

PAREKT AND Child (Deed to child as  being fraudulent as  to creditors bee 
Fraudulent Conveyances A b 2, 3 ) .  

A Rights and Liabilities of Parent. 
B Abandonment of and Failure to S u p p o ~ t  Xinor Childrcw 

1. Where, in a prosecution for the violation of C. S., 4447, making it  a 
misdemeanor for a husband to abandon his wife and minor chil- 
dren without providing for their support, and providing that the 
abandonment shall be a continuing odense and not barred by any 
statute of limitations until the youngest living child shall obtain 
the age of eighteen years, Held:  a plea by the defendant of former 
conviction of the same offense is good a s  to the period prior to the 
conviction, but it  is  not a bar to the prosecution for his failure to 
provide adeqcate support for his children subsequent thereto. S. v.  
Jones, 424. 

2. Where the father has been convicted of abandonment of his minor 
children without providing for their support, and the judgment 
has been suspended upon his payment into court of a sum of 
money for their support, an objection in a later prosecution under 
the statute that he  was in charge of the county court when the 
crime for which he is now prosecuted was alleged to have been 
committed is met by the charge of the court in ).he instant case 
that the jury should consider only such evidence as  tended to show 
his failure to provide for their support since the Anal disposition 
of the former case. C. S., 4623, 4625. Zbid. 

R Actions. 
a Right of  Child to Xainta in  Action dgainvt  Parents 

1. An unemancipated child living with his parents m8.y not maintain 
an action in tort against them, nor can the administrator of the 
child recover damages against them for the child's wrongful death, 
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a s  the statute, C. S., 160, gives a right of action for wrongful cleath 
only where the injured party, if he had lived, could hare main- 
tained such action. Goldsmith u. Sarnet, 574. 

PARTIES (Trustee is necessary party to foreclosure set) Mortgages H e ;  
parties who may appeal see Appeal and Error A f ) .  

A Parties Plaintiff. 
a Who JIau or J l u v t  Sue ( I n  proceedings for cumpensation see Master 

and Servant F d ;  right of particular persons to maintain action see 
Receivers F a, Counties F a ,  Husband and IVife B d, Parent and 
Child B a )  

1. Only personal representative may sue for fuucls of deceased coli 
verted by third person. Penland v. Wells, 173. 

2. Individual may not bring action to recover bank's assets hypothe- 
cated where liquidating agent has not refused to do so. Xerrimota 
v. AsheviZZe, 181. 

B Parties Defendant. 
O Parties Who dlay be Joined 

1. Where there is but one subject-matter of the suit or action in whlch 
several parties have divergent interests, and they may all be united 
ln one suit nitbout undue increase of cost or illconvenience to the 
partles, a motion to dismiss for multifariousness and misjolnder of 
parties is properly denied. Cracen Count!] v. I)~cestmc)tt  Go., 523 

c lnterpleaderv 
1. Where the glaintibs attach property and bring action against a hus- 

band and wife to have a deed from the husband to the wife set 
aside and to subject the property attached to the payment of the 
judgment, the ~ t i f e  is a necessary party, C'. S., 136, anti has a right 
to set up her claim to the property attached, C. S., 829, 840, and 
the refusal of the trial court to require the wife to give an inter- 
pleader bond is not crror. Bank v. Lewis, 118. 

PARTKERSHIP. 
D Rights and 1.iabilities as  to Third Persons. 

a Representc~tion of E ' m n  by Partner and Liabiltty of E'zrm Thereror 
1. Where u nlcmber of a partnership violates a partnership agreement 

not to buy on credit, and there is evidence that his copartner had 
informed the seller's agent of the agreement prior to the  sale, but 
the cndisputed evidence is to the effect that the partnership re- 
ceived the benefit of the transaction, Held: the partnershil~ is liable 
for the purchase price, and an instruction upon the undisputctl 
evidence that if the jury found it  to be true to answer the issue for 
the plaintitl' is not error, aud the fact that the partnership !\ah 
later placed in a receiver's hands and that onc of the partners 
was indicted is not relevant to the issw.  Crunrio C'o. v. Ball, 531. 

1. Where a store is rented to one of t ~ v o  l)artl~ers who 1,ays rent thereolt 
for a time and thereafter tells the lcssor that he is no longer con- 
nected with the partnership, and the other partner continues to 
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pay rent until a later date, Hcld:  in an action to recover rent 
accruing thcreafter, noticc given by the retiring partner was a t  
least sufficient to put the lessor upon reasonable in3uiry and charge 
him with all that such inquiry would disclose, and the holding of 
the trial court that it was not sufficient to relieve the retiring 
partner of liability ih error, and a new tri:il r;ill he awardvil. 
.?ustin v .  George, 380. 

PAYMENT-To collecting agent see Itills and Sotes G c. 

PEKDING ACTION see Abatement and Revival 13 1). 

PERJURY. 
A Elements :ind Essentials of the Crime. 

a Wi l f u lnes s  und Corruptjzess 
1. Where tlle cumplaint in a civil action lias been verified the ans\rcr 

must also be verified, and where the defendant swears to it  before 
one authorized to administer the oath and the arswer contailis a 
false statement of fact, in order to convict him of perjury under the 
provisions of C. S., 4364, i t  must be shown that  lie "wilfully and 
corruptly" comn~itted tlle offense, and where there is evidence in his 
behalf that he was seasunably mistaken as  to the import of his 
allegations a n  instruction to the effect that if the jury believed all 
the evidence to find him guilty is reversible error. The distinction 
is made as  to perjury under the common-law definition. S. v. Dotrrl. 
714. 

PHYSICIAA'S ASD SURGEONS. 
h Licensing and Supervision. 

d Revocation o f  Licenses 
1. Where the State Boaid of JIetlical Examiners has reloked the licensch 

of a phjsician on tlie grociid that lie had been guilty of unl11.o- 
fessional conduct in that he had violated the Harrison Karcotic 
Act, a Federal s ta tute:  Hcld ,  while tlic board d o x  not linre the 
power to revoke a license on the sole ground that the holder thereof 
has been convicted of the violation of a criminal statute in  force 
in the State or in the United States, C. S., 6618, and while C. S.. 
6683, does not empower the board to revoke a licenc~e on the ground 
of its violation, its l~rovision for the revocation of licenses upon 
its violation being a part of the punishment prtscribetl therein. 
the board has the p o ~ e r  to revoke a license upon a finding that  the 
holder thereof was eciltg of unprofessional conduct in that he hail 
violated the provisions of the act. Board of d fcdicz l  E m m i n r r s  7' 

Gardner,  123. 

0 Procedure for  Revocation, :Ippeul and Trial  
1. Where upon appeal from the order of the board of medical esaminers 

revoking the license of a physician upon the ground that he had 
been guilty of unprofessional conduct in that he had violated the 
Harrison Narcotic Act, the physician denies that he had been guilty 
of unlwofessional conduct and denies that he had violated the stat- 
ute:  Held,  he is entitled to trial de noao by jury of 1 he controverted 
facts, upon the question of his guilt o r  innocence of the offcnsts 
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c11a1,ged. and  the  submishioll of tlie sole issue a s  to  whether lit, Ilild 
I~eeli cwnrictctl ill the Federal  ( 'ocrt  of xiolating the  ac t  is  errol  
c.ntitliiiy hi111 to :I i ~e \v  trinl. ('. S.. 6614. Roord of .Ilcdicnl I<[- 
c i~ni , ros  ?. Gardrier, 123. 

C Itiglits, Uutitss and Liabilities. 
Z, ~Vnlp~.ctcticc. o r  .\c'yliyc.nce (Srgligellce of l losl~itals see Hoslritalh ( '  i t  1 

\Tl~rrts ill ;III  ttctioi~ ;igiki~rht a l~liyhi(.iai~ for i~ l l t~ged neglect of :I 

11atic~nt tlic evidr i~ec  tends to show tha t  the. l~rcqmsetl patient w:~s 
I~ronght  to the Ilosl~ital i n  i111 unconscious contlitioil. t ha t  the persoil 
\vlitr I~rougllt liini s t a t 4  to the  p1lysici;tn or iiurse t ha t  the  proposed 
11:ltient Iiatl IINW i~ l jnre t l  in :111 automohile rrccidcnt, t ha t  t he  phy- 
siciii~i, :rftc'r Iiwlting over 1111, ilijurrtl man  nnd discorering tha t  he 
liatl i~evll d~. inkiug,  told the  injurcvl man's conil)anioil to t ake  hinl 
I~on ie :  Hflil, the t ~ r i d t ~ i ~ c c ~  sho\vs a refusal  by the  l~hysician to  
;icctsl~t tht, injuretl ina11 a s  :1 l~a t i en t ,  and  is i~lsuficieii t  to establish 
t h c ~  r e l a t i o ~ ~ s h i l ~  of l ~ h y s i c i a ~ i  and l ~ : i t i o ~ ~ t .  :111(1 the   tioil oil wils pro])- 
t.rly 11oi1suited. I hid. 

:;. 111 or(Ier to  lio11I :I l ~hys i (~ i ; t~ i  1i;lIdc~ in ~I;iln:igcs for  11t~glect of his 
] ~ ; ~ t i t ~ u t  tlic. l)lai~ttiff must slii)\r i ~ y  11is tc.vitlt>ncc tha t  the :~llegrtl 
11eglthc.t c~:~nsrcI the' injury ill snit ,  nntl tlic evidence ill this casta to 
the effect t ha t  tlie intestate (lied f rom ;ill injury itftcbr having betw 
first refusrtl its ;I 11:lticlnt by the  tlc~fe~itlaiit, but t h a t  thti intestate was 
t11c~rt~aftc.r t r t ~ ~ t c t l  11y othtlr well qualified l)hysicinns, is  hcld: ill- 
sutticirrrt to t;~l;c> t h r  c.itse to t he  jury. Ibid.  

-4. \Yllrrt~ >I tluly licrllsecl l) l~ysicit~il  ; ~ n d  s u r f c w ~ ~  is sued for tlnmafes 
;ii,ising from :rllcgrd unskillful trentmc%t of t h ~  ]~l;~intiff 's  bro1tr11 
1t.g. a~ i t l  ;ill tilt. c~rit l t~nce tends to show tha t  the  physician ~~osses sed  
the sliill ;t~itl nsetl the  t rea tment  which was  usual for injuries likc1 
t he plaii~tif i 's ,  i~iltl which WIS used ill like cirrumstnnces by physi- 
c+ii~s :111(1 surgeoi~s  of st:indillf ill their l)rofession, without evide~icr  
to  tht. t ~ ~ ~ i t r : l r y ,  the  defenclal~t's motion :IS of ilonsuit therron o r  his 
lrriryrr for  illstructions to l ike effrct, ilptly tentlered, slionltl I l ; t rcl  

I~cvn nllo\vrd. b'crguaun 1;. Glenn. 128. 

5. The st:intl;~rtl of duty  which a pliysician o\\.es his 1)atient is  prcscribetl 
1)s In\\- and :a~,ises out of the  relationship, which is  ro luntary  ant1 
c~~litr;tctn;rl. alicl tilt. law requires t ha t  n l h y s i c i m  shall ha\-e snch 
1;11n\vledgc~ aiitl skill a s  a r e  ordillarily l~oss twet l  by those similarly 
s i t u i ~ t t d ,  a ~ i d  tha t  he  cue his best skill i11 tlic t r ca t~nen t  of :I 

l ~ i~ t i e l i t ,  but t he  l~liysici:u~ is  uot all insurer of his 1~:ltient's r(,- 
cowry ,  a n d  the burden of proving tha t  a physician licerised by the 
S t a t e  Board of Esamine r s  lacks the skill and  character rcqnirctl 
of h im by the  law i s  upon the  person allcgiriq to tht, c.ontr:lry. 
Ibid.  
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6. A dentist is not held a s  11 warmntor in the eserc:se of his l)roft>s- 
sional duties, uud t l ~ p  doctrine of rc'a i p 8 a  1oqfi;fur only ~111plios 
\vl~en from the result tlierr i s  more than an  inference of imyroyer 
treatluent, and where a dentist extracts ;I tooth from tlle ruoutli 
of ti pc~tient on Sunday a t  the i~trtient's stquest, aild tllc l j o i ~ ~ t  of ZI 

11yl)odcrrnic. nerdlt. used in the oprri~tiou breaks ( ff' ill the gum of 
the l~at ieut ,  and the dentist, witllout informing the patient of tllc 
f w t ,  lei~ves the broken poil~t in the guui, and tt,lls tlle patient to 
rrtnrn the fi)llowing (lay, a t  which time 11t. tells l~atitwt the facts 
11nd otYt1rs to extract the broken 11oint witllout paill, and tlierrafter 
agnin requests to be a l lo~vc~l  to do so, but the patient refusta to 
i~llow llinl or anyone else to attelnyt to estrucat it, h'cld: t l ~ c  doctriue 
of rca ipau loqltitur does not a1)pl.y to the facts of the case, and in 
the absence of evidence of some unskillfulness of the dentist or of 
in~l)rol~c~r  work, or iml)rol)er or defective iustrume~;ts  to perform it ,  
the case sl~ould hnve b t ~ n  tlismissetl on motion :IS of nonsuit. Smi th  
I:. McClung,  645. 

1. A barge tlrl~e~lcleut entirely ul)ou mc~tivc lwlver furnislied llug a tug or 
otlltlr towiug vessel is not a vessel "l)rol)ellrd in \vl~ole or l ~ a r t  by 
steam" within the ~ncnning of U. S. C. A, ,  Title 40, section 301, and 
does not come witliin the 1)rovisions of section 215, wliicli l1rovit1t.s 
that I IO State sl~iill require of suc.11 vessels ZL s tate or other liceuse 
in additi(111 to ttiirt issued bg the Unitt'd States, ani. :I barge of ovor 
sixty gross tons Iiaviug ir United States licensed 1)ilot on hoortl 
is sn11jtv.t to lbiloti~gt', tentler ant1 refusal u11(1er ('. S., (5055. u1)o11 
cs~~terin:: Sort11 (';~roli~lii waters, and where State 1 ilotagtl lir~s bet111 
rt'fused, is u~ltler the same liability :IS to lwrfornl;~nc,c.. C'. S., 6!)!)1. 
Cruiy I.. Il'c~rc'.i~rg Co.,  250. 

2. 'l'lie pl:~iutift' ma?. unite in oue co~nglaint several wuses or' action 
if they ill1 arist. out of the smne transaction or :I trans:lction con- 
llrcted with the same subject of action, (:. S., 507, i ~ n d  held in this 
cxse that  there was  lot such misjoinder c~f 11artit.s :mid causcs as to 
~wlu i rc  a tlis~niss:rl ul~on tlrfe~ltli~nt's tlemurrel'. b ' h t r f l c ' r .  1.. lln117~ 
415. 

3. Wllile a t  common law tht. object \\ah to coiifiue the litigation to one 
issue, iu equity the objrct \vas to end all disputetl inatters betweell 
the parties having a n  interest thereill in oue suit, rind under our 
code procedure in which both actions a t  law and suits in cquity 
are  tried in one forum, and under the l~rovisiont? of C.  S., 307, 
l ~ r m i t t i n g  the plaintiff in certaiu instances to ~ u i i t >  several caustlb 
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I'~,I.:AI)IS(:S A a-Col~f i71 trr'd. 
of action in t he  same complaint, Ileld: a demurrer  to  t he  c o m l ~ l n i ~ ~ t  
for mis jo i~lder  \vas 111~11wrly ovrrruletl. Crcrrc'~!. Cor l l l t~  t'. fllrc'st- 
merit Co., 523. 

4. \\'here the  receiver of a11 i n s o l v e ~ ~ t  hank i~ lg  corporation brings :icticm 
against  i ts  directors, alleging mismanagement result ing in insol\- 
nley.  :tntl ag:iinst another 11:lnking corporation with which thcs 
i ~ ~ s o l v e n t  corporation was  la ter  merged, alleging breach of a cow 
tr:tct with t h r  directors of t h e  insolvt~nt corporiltion in rrgarcl to 
1iqnitl;itic111. r t w ~ l t i ~ ~ g  in I(ISS, there is :I misjoi~icter of parties :i11t1 
c:iuses of ~ ic t ion  and the action \\ill be disrnissetl upon the def'c~iid- 
: ~ n t ' s  tlenlnrrrr. there  heing no allegation in the  complaint of :I 

consl~irtlcy or of :L generill o r  continued course of dealing or systc- 
mat ic  ~~o l i c<y  o r  wrc111gdoi11g particip:lted in by a l l  the  clcfendmts. 
('. S.. 5 l l ( 4 ) ,  ( 5 ) ,  ('. S., 456, a s  amended by chapter 314, Public 
1,:rn.s of 1931, apl)lying only \\-he11 the  11Iaintiff is  in doubt a s  to  
tllc l ~ ~ r s o i ~ s  f rom \vho~n lir is chntitlrtl to rtblief. Urtrd!l r .  Il'terrcl~. 
(in::. 

I< *ills\\er. 
f lJlccrtlirr~j of .Ilrrttc,rs i j t  . lbatc 'r~tc '~~t 

I .  \Vlierc\ : I I ~  ac.tion :~g:i i~ist  a c l t ~ k  of t l ~ r  Supt.ric~r ('ourt a ~ i t l  thrx surety 
on his officii~l Iwntls is  institutetl by the State,  t he  Stnte Auditor, 
and t h t ~  Sta te  Trc :~snr t~r ,  : I I IC~  t1irre:lfter  nothe her actiou against  the  
clerk is  institutetl bg his succrssc~r in office to recover funds  belong- 
illy to the office, : i l~d nei th t~r  the clerk's successor ill oftice, nor thc5 
t lc f t~nt l :~~i t  c.lerk. nor the  snrety makes m o t i o ~ ~  for  consolitlatioi~ of 
thr. :~ctions,  and  the, surety (1ot.s not 1,leatl hy of iinswer thc, 
1~~111Itwcy of tlw se r111~1  suit  : H ~ , l d ,  tli(5 surety h:is \v;iive(l :in>, 
r ights i t  hat1 ill this reslrcscT, : I I I ~  the  rt.fus:rl of the  t r ia l  c11111,t to 
tlismiss the  nctiou or ortlcr i t  t o  hc consolidated with the  s ~ h s t v ~ u ~ ~ ~ t  
t i  is  I o r .  . S .  511 (2 ) .  1 ,  1 6'. 1.. Gnnt. 211. 

11 U c ~ m u ~ ~ c ~ ~ . .  
11 Ct~cr.uc. of .l(~tio)t ccltd J~c~'isc/ic.tioi~ of ('orrrt 

1. A ~ l ~ ~ n ~ u ~ w r  to tht. (w11111l$ii11t OI I  the  ~ I V I U I I ~ ~ S  t l ~ t  tllv a(Tio11 \VIIS a11 
;rtt;tc,k on t l ~ v  tiuirl : ~ ( ~ c o u n t i ~ l g  of a n  :u l rn i~~is t ra tor  itnd \V:IS not 
l ~ r o n g l ~ t  ill t11r c o n ~ ~ t y  w h t ~ r e  thc Iettcars of ndn~inis t ra t ion  \\-(>rth 
issucvl. is I~iltl. r e n w  uot 110ing juristlictional ant1 being n r a i l : ~ l ~ l t ~  
to the. ol)j(%ctirlg 11nrty 110t 11y t l r ~ r l u ~ w r .  but hy motion in t he  cause. 
('. S., 470. i t  f u r t l ~ r ~ r  : ry~l~enr i~lg  in this c.:lse t ha t  tllr, l)lnintiff might 
l~ar-(a the right to 11ring thts action in the  c20nnty of his r ~ w i d o l ~ ~ . t ~  
undcr C'. S., 46.7. Shriflo- I.. Urc~rk. 41.7. 

b ii1isjoil1dc.r of Purtics and  Causcs 

1. TVherc. the l~ l :~ i~~ t i fY  in his :tctio~l to IWYIVPL. tIiin~ilg(~s for : I N  :~llt~gtvl 
111~gligrnt in jury  :inticipatt~s the drf rnse  of release ant1 sufficiently 
:~ttnc.ks t l i ~  reltxasc a s  lrocureit  11y fr:iud, tht. action of t he  trial 
rour t  ill t rcxting t h ~  plni~ltiff 's allegation in regard thr re to  a s  
sur l~lusnge :11ir1 ordering i t  strickell out,  and denying t l r ~ f e n d a ~ ~ t ' s  
motion of  ions suit based upon the  ground of inconsistent ~ r l e a t l i ~ ~ g  
and  misjoindrr of causes of action, will not he heltl for e r r o r :  
no  ha rm resulting from the jutlgment a s  e ~ ~ t e r e d .  Jo!llro 1 ' .  Il~ootl- 
a rd ,  315. 
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2. Hc'ld: demurrer for misjoinder of l~art ies  and causes should havc, 
been overruled. Shtrffcr c. Barrk, 115: Crrei'cu Coiitit,t/ G .  InvP~t?nPnt 
Co., 323. 

3. 1)emurrer for miajoinder of 1)rirties aud causes l i~ l t l  yrol)t,rly sub- 
tailled in this case. Gradu v. Tl'a~wn, 693. 

4. 111 inter1)rcting our statute with rrgartl to ~nultifi~rious~iess and mis- 
joilldrr of 1)artirs our courts will take into co~~sideration the prin- 
ciplc.; of the old l~racticc formerly existing esclucjively in suits in 
clcluity. C'. S., 507. Crnl'e?~ County v. Iwvestment Co., 523. 

5. Wlierc. one under coiltract wit11 the county board of education to drive 
i l  schcwl bus o l ~ r a t e d  in a district is sued for a negligent injury to 
a pupil being thus transported, and in tlie same avtion the sureties 
on i i  bond given by him to the board for the faitliful performanc8e 
of the contract are  joined with him us defendants the sureties are  
!lot liable to the plaintiff on the I m ~ d ,  and u ~ o n  a demurrer for 
misjointler of parties :111(1 causes an order of tlie trial court sepa- 
~%t ing  the actions :~nd  permitting the a(-tion against the driver to 
Ije l~rcrcroclrtl with is p r o ~ c r .  Benton v. Bonrd of ,Wucntion, 6TJ. 

1. -1 dt~murrer orc tcwu,v to the con~l~laint  for insuffic~icricy to state :I 

came of actioil must state the legal grounds ul)on which it is based 
or it will be disregarded. C'. S., 512. Oldlrnm v. VcPliec'to..~. 3.7. 

2 .  Under our practice all demurrers are  special and may be l)leatlecl 
only for causes specitiotl ill tlie statute. ('. S., 511, ,512. Sliaffo r .  
Bank, 415. 

3. Where tlie grouuds fur demurrer invoke ruatttw nol i~ppeiiring ul,on 
the face of the complaiiit or ignore specific allegations thereiu that 
the plaintiff's assigliment of his interests \vns 1)rocu1wl 11p fri~utl 
the tltmurrc~r shoultl be ovtwulrtl. /bid. 

1. A tlen~urrer ore tenus to the coml)laiut on the grouutls t h t  it f i~i ls  
to allvge ir c:~usc of i~ction or that the court doet not hare  juris- 
tlictiou may be niatlc~ a t  any time, even after nnsww has bee11 filed, 
or even in thc, Suprc~mc~ ('ourt (111 a~lreal .  C. S. 318. FtitIc!/ v. 
l-'inley, 1. 

1. U ~ H I I I  i~ demurrer the conil)liiint is to be liberally con?rtrutxl :1n(1, 
contrary to the common law practice, rvery reasor able intendmeut 
is to be made in favor of the 1)leader. C .  S., 533. d o p e r  u. Il'ood- 
ard, 315. 

2 .  U l ~ o ~ i  a demurrer the allegations of the coml)laiat are  taktw as  true 
and they will be construed liberally, and if wheii so construed it 
sets out sufficient facts, or sufficient facts can fairly be gatl~eretl 
therefrom to state a cause of action, tlie pleatlinq will \tancl. 
SR(rflet. 1.. Btrnk, 416. 



INDEX. 941 

G Issues, Proof and  Variance. 
1) S c c c v s i t ~  of dllcgatiorrv t o  Suppor t  h'uzde~tce or  Coil teut ion 

1. I n  o rd r r  to arn i l  himself of the defense of the  effect of t h e  111:lintift's 
cont1uc.t aft t>r l i~ionlctlgt~ tha t  the  defendant had o l~ta ined more 
montLy for licr t han  she  lincl received, i t  is  11ecessar.1 tha t  the  tle 
f c ~ ~ s e  Iw 4rt 1111 in ~ I I C  ;~nii \ \rr .  . J C I I ~ I ~ I H  2% Irood .  -160 

1 A11 I J I ' ~ ( > I '  of the, tr ial  court  allon in:: the tlefendant to file a~ l s \ i  e r  
a f t c ~ ~ .  the t%pirntion of the  s ta tu tory  t ime is upheld ulron authorit)  
of Horc-nrrl I l i n s o r ~ ,  191 X. ('.. : N R .  I17atlii~r.s I . .  l i r v  Po , GS1: 
Ucl l  c. Teu  Co..  839. 

PHEJ1EI)ITATIOS scLe Homicide 13 ;I 

1. 1Thc1.r tru agent o r  s c ~ r r n ~ ~ t  causrs  injury to it thirtl l,tJrson w11il1. 
acting in the linc of duty  nnd c.sc~rcising the  functions of his 
t~mplogment, the principal or master is  liable therefor. without 
reference to whether t he  intent of the  agent o r  s c r r an t  \v:~s rood 
or batl. Diclit'rson v. Rcfi i t i~tg Co. .  90. 
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PRISCIPAI.  A S D  AGEST C it-Coi~ti?~uctl. 
2. Whether an act causing injury to a third party is within the scoycb 

of an agent's or servant's employment depends u]wn whether the 
:lgent or serva~rt a t  the time is engaged in the performance of tlitb 
duties he is  employed to perform, and not upon intent to benefit 
the employer or protect his property. I b i d .  

3. While tllr criminal prosecution of an offender is  not clrdinarily within 
the scope of an agent's or servant's authority. iI dicitinction is to btb 
~nat le  where tllr 1)roswution could have no effect other than the 
l~unislimellt of the otfender and tliosc~ cases whwc it is instituted 
to recover the twployer's ~)roperty or ljrotect his business, and 
wllrsre the evidence trnds to  slio\v that the agents o '  employees of a 
refinin:: cwrl~ori~tion we1~2 i ~ c t i l ~ g  within the scope 01' their authority 
ill mtlkill:: ii halt, of gtlsoline a i ~ d  in accepting a check payable to 
thtl corl)or;~tioll in payment of gasolinc~ sold, ant1 ill l~rcwnting thr  
c.11tvk for l ~ i y m r n t  : H e l d ,  in an action for malicious prosecution. 
the. qnc~stiou of whether the retii~ing c.orl)orrltion i~ responsible for 
tht>ir i ~ c t  in s\\ ei~ring out a warrant for the arrest of the purchaser 
of the g;~w)liut. for giving an allegrtl worthless chwk, either upol~ 
the tlwory of ;~a thor imt io l~  or rntifiwtion, is for the cleterminit- 
tioil of the jury, i111t1 a clirrc.ttktl rt~rt1ic.t ill favor of 11r defendant is 
error. I bid.  



L. Hollds of I'rtblic Oflco's 01.  . lyc2~rtzi  (1.imitirtiou of ; r c t i o ~ ~ s  ~ I ~ I ~ I W I I I  S I Y  

Limitation of Actions B b )  

1. 111 this 1)rucetrliug I I ~  the  State,  the  Sta te  Autlitor ~ r ~ l d  the  Sta te  
Treasurer  i ~ g ~ i n s t  a c l r rk  of the  Sullerior (lourt itud the surety 
o11 his b o ~ ~ t l  to recovrr sums emb~eaziecl by the  clerk by forging tile 
~ l an l e s  of C'c~ufeclcrate l)eusiuuers to \v;irrauts issued by the  Auditor 
;iud llaitl by the T r e x s ~ ~ r e r ,  a ~ l t l  courert iug tlicz fuutls to liis owll 
use : ffeltl, the pl:liutiffs had tlitk r ight to 11ursuc~ the  summary 
rrulrdy under ('. S., 330, u l ~ o u  their motion af ter  due. ~ ~ o t i c e ,  and 
clemmcl U ~ J ~ I I  the  clerk was  uot Ilecessary, or the  plai~ltift's could 
have brought a civil suit  uuder (~'. S., 475, in their  option. S. 1. .  

Gant, 211. 

::. \ V l ~ t ~ e  a clerk of tlic Superior Court  1 ~ s  forged tht. siguaturcs of 
( ' o~~fede ra t e  ~reusiouers to \v;rrr;rllts issuecl 1 ) ~ -  the Sta te  Auditor 
;kucl seut to h im for  l ,ay~lleut to  tht, lwrsolls entitlt%l, alltl ha s  
wituesstd sue11 signiituws, cirslied t h t ~  \v:~rrauts,  irud c o ~ i v t ' r t ~ d  the  
fuuds  to liis o \ w  use, suc11 sums i ~ r e  r ~ ~ c v i v e ~ l  by him I I ~  vir tue of 
a u d  under color of his oftice, autl come \vitlliu the terms of his 
luontls give11 u~l i le r  the l~ro\-isious of C. S. ,  927, ~ u ~ d  the surety 
thereuu is  liable \\itlliu the lrenalty of the  bonds for  the  a ~ u o u u t  
so  rull~c%zletl. S. C ' .  ('otlts, I!W (Aliclrie), secs. 5166 11, o, (1, r ,  a. 
l b i d .  

4. \\'hew ;I t l~~f : ru i t i~ lg  clerk of tilt, Sul~t 'r ior C'ourt gives succcssiw 
l~olids for  succerdiu:: terlns of otfiee \\.it11 the smue surety,  and  
cout i~lues  his def i~lca t io~ls ,  the  surety is  liable o111y to  the  :uuou~lt  
of t h r  baud for  each term, but where t he  court  so illstructs tlrc 
jury aucl sl~rciticwlly charges tlieui a s  to  the  limitations of the 
bonds, the  refusal of tile surety 's  motiou to dismiss because the  
l~laiutiff  u~lder tekes  to recover on the s u ~ c e s s i r e  I~ouds  in o w  
cause of iictiou, is  11ot e ~ w r .  I hid .  

5. IYliere a sumnlary proceeding against  a clerk of the Superior Court  
aucl tlic surety on his bouds i s  insti tuted uucter C. S., 356, thc  
ruling of the defendants iuto tr ial  iulmediately af ter  issues joined 
tloes  lot den!- tht. tleft.udscl~ts 811~. lcgal r ight ulltler C .  S., 2.77. 
I bid .  
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1'liISC'Il1.11. A S I )  SUIUWY 1: c-Co~rti~r~tcd.  
ti. Under the 11rovisio1ls of C'. S., 357, the l~ la i l~ t i f f '  ill a11 actiorl to I.(,- 

cover for  m o n e p  unlawfully tlcbtainetl by a l~ubl ic  oflicer is  entitletl 
to r rcorcr ,  l ~ c k d e s  the  : ~ n ~ o u n t s  t le t ; l i~~cd,  d a m n y c ~  at  t he  r a t e  of 
12 lwr cent f rom the t ime of \ v r o ~ ~ # f u l  tlrtentiou unti l  payment,  
\\.itlliu the l m a l t y  of the  bond, mid where, ill ; I I I  action against  
;I clckrlr of tlit. S u ~ ~ e r i o r  ('ourt nad tlw surety on his boutls to 
recover s u ~ u s  cmbczzled by the  clerk, the  S t a t e  \v:iires t h e  interest  
from tlie dato of t he  actual  d e f a l c a t i o ~ ~ s ,  but c.oes d rmand  the 
12 l)er cent f r o n ~  the  d a t e  of t he  c s l ~ i r a t i o ~ ~  of eac:11 term of office : 
I l v l d ,  judgmt,l~t  ; r \v : i r~l i~~g dnrn:ljitbs a t  I:! lrc>r cc111t on the sums 
tlefaultcd frctui t l ~ c  es1)ir:ltion of each t r r m  i s  I I O ~  e r ror ,  t he  
~ I I I I ~ U I I ~  being withill tlic penalty of t he  bond. Zbi~l. 



I N D E X .  

l'UJ31,IC' OE'E'I('I~:l<S (Vt~~iuc. of a c t i o ~ ~ s  ag ; l i~~s t ,  hcbr \ . c ~ ~ u e  .I I , ;  h111~1.it's SIY.  

Sheriffs, s ~ i ] ) r ~ ' i i ~ t c ~ l ~ t l ~ ~ r t s  see S C ~ I O O ~ S  :1i111 S(.Iiool I listi.i~.ts I I ( %  : ;~ ( . t i<  111, 

on boi~tls of. sc3c I'rii~c,il~al ;lilt1 Surety 13 c 1 .  
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1. Coni1nt111-law lcucetlure by r/iio icco~t'ciilto alid yroccwliugs LIJ. illfor- 
inntiou ill the  ~l i l ture  tllcsreof have  bee11 abolished, and  tlie remedy 
ill such mat ters  is uiitlcr tlie !~rovisiol~s crf our  s ta tu te ,  C. S., Y(i9, 
ST1, rccluirili:: tllttt lieriuissiun of the  httoriiey-General be first 
obt;tiilt~tl ;lilt1 boll11 tiled to save the St:tte harmlesz; f r o ~ u  costs, and 
\\.lit~re the ~ ' ~ l i ~ t u r  has  coml~lied with tliese coliditiui~s mid taltes 
;I ~ u l u ~ ~ t a r y  lic~lisuit autl \vitliiil a y e w  briugs auotlier actiou U ~ I U I I  

the s i lue  subject-m:~tt(,r ~ t g i l i l l ~ t  tlie s ame  rcsl)untient, but  fails  to 
vbtaiil 1~erniissioii to b r h g  the  second actiuu or to  file b~o~icl therefor 
uutil tllc cliry before juc lguci~t  i s  sigued, his delay i s  f a t a l  and  the  
actiou i s  lrrolrerly tliauiissed, i t  beiug necessary tha t  the  l~ruvisiolis 
of the s ta tu te  be again  c o n ~ l ~ l i e d  ~v i t l i  before the  bringing of tlic 
second ;~ctioii. Coopcr' L.. Cl'i~co, 739. 

2. I n  lnweediligs uuder tlie s t a tu t e  t o  t ry  title to a l~ubl ic  cthce the 
i11tc71cst of the  public ia involved and  is  paramouut to the rights 
of tllr relator,  and  tlie conscwt of the  A t to rney -Gc~~era l ,  tlie filing 
of the bond, etc., a s  required by the  s ta tu te ,  i s  a prerequisite to tht, 
riglit of' t he  relator to  mainta in  t h e  action. I b i d .  

1 ~ h l I A O A ~ S  (As  curriers s w  (':trrit5rs ; liability to em11lo:;ees see 3laste1. 
a n d  Serv:mt 1 2 ) .  

U Operat io l~  of Iiailrou(ls. 

1. N ' l i r ~ t  in a n  action against  a railroad company to iecover damages 
resulting f rom a collision a t  a public grade  crossing the  evidencr 
tciida to show tha t  the  driver of tlie truck stopptxl within about 
s i s ty  feet of the  t rack  nnd h e  : ~ n d  ~ I I I  occupant therein looked :md 
listeiletl, and  again stopl)ed when f rom sewn tu fuui'teen fee t  of the 
track,  and,  f a i l i i~g  to see or I w r  :ti1 a l~ l~ ronc l i i~ ig  t ia in ,  drove upou 
tlw tlxc.l< witllout fnrt l ier  l)recautiou. t h a t  the truck stalled upon 
the  t rack  and n.:~s h i t  by dcfentl ;~nt 's  t ra in  \vitliin t \velre or four- 
teen wconds, tha t  there were  two n~ountls bet\vet,n t he  l i iph~vay 
and  tlie crossing between eight t o  fiftevn feet from the tracks. 
one mound heing from ten  t o  twelve feet high a1 d preventing a 
c l t ~ l r  vicw of the track,  t ha t  the  driver could see up the  track in 
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tlw (1irc>t,ti1111 from 1v11icI1 the t r a i ~ i  came for orle-third of a lnilt~, 
: I I I ~  tI1;1t a t  tht, 'rossi~rg tlrvrt~ were I)oards l m ~ j ( ~ ( . t i ~ ~ g  t\vo or t111w 
iuc.lrc's i ~ l ~ o v c ~  the lxils, is  H(, ld:  ir~sufficitl~rt to  t~s t :~ l~l is l i  co~r t r i l~~ : to ry  
r~c~,zIi:(~uct~ 1111 t h ,  11art of t l~ t>  dri\-~ar :IS a ~ t ~ : ~ t t ( , r  of 1;1\v, t11(~ i ss l~t ,  
I I C ~ ~ I I :  for  t111' jury,  : I I I I I  (lt~fe1111:111t's I I I I I ~ ~ I I I I  ;is of I I I I I I ~ I I ~ ~  \ Y ; I ~  I I I Y I I I -  

(b1.1y cltt11it4. . I l r~o~~r ,  c. I < .  I?.. "ti. 

2. \Yllt11~. ill :I f r \v  st 'co~itls of 11e.ril c.:tust~l 11y the  u ~ i c ~ s l ~ l : ~ i r ~ o ~ l  st11l111i11c 
of tlie r ~ ~ g i ~ i e  of tlie ~llnilitiff 's trnck (111 defend;rl~t's r:rilroatl tr;lc-li. 
ivitli ev i~l (~n( , t \  t ( x ~ ~ ( l i ~ ~ g  io show t11at the' tl(~f1~11(l;111t \vas ~ ~ c y l i g t t ~ ~ t  
iri ( , : ~ i ~ s i ~ ~ g  >I I . I I I I ~ S ~ I > I I  :it :I grade cros~i~i:. the  I I ICWS f ; ~ c t  t11:it tlw 
11rivvr of thc, :~utomoI~i le  ~ ~ r ~ s ~ ~ c ( ~ ~ s s f u l I y  c 3 ~ ~ ( I w v ~ ~ r ~ ~ ~ l  to  s t : ~ ~ , t  11i.k 
v11gi111. i r~s t tv t~l  I I ~  s<~el; i~ig s;~fcbtj. by ~ L I I I I ~ I ~ I I ~  I ~ I ~ ~ I Y ~ ~ ~ I I I I I .  is  1101 

Ilc>lcl to 11:rr. ~x~c.o\-t~ry 1111 t he  issues of i ~ m t r i l ~ ~ l t c ~ r y  ~ l e g l i g ~ ~ ~ c ( s  I I I I O I I  

\\-l~ic.h tlic, t l o f ~ ~ ~ ~ t l : ~ r l t  II;ISOII his mcltion :I.: of I I I I I I S U ~ ~ .  Ibid.  

::. OII(. \\.IIII (lriv('s :l(.ross ;I r i ~ i l r o ; ~ ~ l  t~ , :~( . l i  :(t :L ~ ~ l : l ~ l i ( .  ( T I I S ~ ~ I I ~  i111ll t11(, 
t ' m l ~ l ~ > y r w  1111 tlrc, tlefend:t~rt's tl,;?in :rl'cb mntn:~Ily I~c~ltl to  the  ( I ( , -  
:l,(,tL of ( . : I I , ~  ~ , o ( ] u i r ( ~ l  1111(1(~r the, 1.111t' of the  ort1i11;trily ] r ~ ~ ~ t l c . ~ r t  I J I ; I I I  

~ u ~ t l c ~ l '  tlrt~ c . i r . v i~ms t ;~~~(~cs  to ; I V I I ~ ( I  wv15ivi11: or i ~ ~ t l i ( + i ~ ~ :  i11,i11r~. 
1 b id .  

4. I t  is the (Iuty !IS :I r : ~ i l r ~ ~ : t ~ l  ( Y I I I I ~ J ; I I I ) -  to k t ~ ~ 1 1  i t s  1.ig11t ot' \v:~y : ~ t  ; I  

11uI)lic (~ r~osh i~ ig  i11 ;i r t ~ : ~ s o r ~ ; ~ I ~ l y  safe co~r(Ii t ioi~ ; ~ I I I I  I I I I ~ ~  I I S ~ I I :  ; i  

crossing \\r-itl~out lirt~vioiis 1i11r~vlc~tli.c~ of i t s  (~l1111itio11 11ri1)- : I S S I I I I ~ ( ,  

t l ~ t  t11(, rai11x1:~d conllxiuy 11:11l l ~ ( ~ r f ~ ~ r ~ ~ i ( ~ l  t11is 11uty. f O i ( 1 ,  

,7. \Vl~tare ;I citj- or t l i~ l : i~ tc t~  r tqu i r t~s  :I r x i l ~ ~ o ~ ~ t l  C O I ~ ~ I ; I I I ~ .  :rrn~~rig or11c.1. 
thil~gs.  to 1i1'el) i t s  gra(11. crtwsing it1 the (4ty iu :I s : ~ f e  t ~ ) r ~ ( I i i i o ~ ~  :tt 
; l I I  t i~ i les  I J ~  l u t v i ~ ~ g  s;iultL wit11 woo~l.  I~ricl;, c ~ w t i ~ ~ t ,  c , t c .  .. for Ill(, 
fr:ll \\-itltli of the, strc'ctt. : I I I ~  m;~ltes tlrr fa i lur r  to (10 so :I 11risdt~- 
I I I I ~ I I I I I , .  c 3v i~ le i~ (~e  tha t  t h e  \v l~(vls  of tlrc' : ~ n t o ~ n o l ~ i I ~ ~  in \vhi(:ll t11(, 
l~I:iir~tiK \v ;~s  rt11iug a.: a 211(,st Iwvamr ( ~ i u g h t  iwt\vet>i~ ~ I I P  I ~ X ~ I O ~ I Y I  
w ~ s s - t i ~ ,  1111 I I I I P  sidtl of t l r ~  C Y I ~ ~ I I X  \ v 1 1 t ~  tl1<8 (11,ivtar W I S  for(,t3~1 
to 211 11y 11tI1t,r ]1;1ssiu,z i111tom1111iIes. a11(1 t11;lt this 11:1rt of tl11, (.ro.:s- 
i n s  \v;ls ill a11 i i~~s: r f (>  c8tmtlition. : I I N ~  t l lr~t  t l lr  (.;!I. \\.:IS stri~cl; I I ~  
dri'(>11(1:111t's t r : ~ i ~ i  : ~ l ~ ] i r o ; i c l ~ i ~ ~ g  the c r ~ s i r r g  wit111~11t z i l - i ~ ~ g  : I I I ~  

\ \ - a r l ~ i ~ ~ g ,  is  lleltl snffic,ic.~lt to  I I ~ .  s u l ~ r ~ l i t t ( d  to t h t ~  jl11.y i l ~ r ( I  o \ . I ~ I . I . I I I ~ ~  
dcLfe~~tl; int 's  motio~r a s  of 11o11suit. C'ampbcll 1'. I<. 12.. 102. 

I;. \\'liere tho o\vlier of 2111 : iutc~mol~ilt~ is  d r i ~ i ~ i g  Ilis II\\.II (.:ir i~llcl his 
i~~v i t ec .  or g;lcJst. \vho 11;is 110 coutrol over the r11111ring or ol~(,r i l t iol~ 
of t111. car,  is i~r jnr r t l  ill :i c.olliaio~r with ;I tr :~in a t  ;I gr ; i11~~ c.lwsi~l,c. 
:lnd ill(, r;1ilro:111 ( . I I I I I ~ I ; I I ~ ~  is ~ ~ ( y l i g w t ,  llit3 11t~gli,w11(.1~ of t l ~ .  (Irivtlr 
of t11e ~ ~ ~ ~ t o i ~ ~ o l ~ i l o ,  if ;IIIJ., will liot ~ K I Y  l~I;iil~tifYs riglit to  I Y Y Y I Y C ~ ~  

: r , z :~ i~~s t  thc. r a i l r c ~ d  coinl);iny ~ ; r l l ( w  i t  is tlr{. sol<. p r o s i m ; ~  t c ~  c . ; l u c h  

of t11t~ iuj111.y ill suit .  C ' ( r~~p l~ ( , l l  T, I(, I?., 102: 6k'(iitd(,rs T. I< ,  f< , .  Gi2. 

5. \Yllc,r't~ tire c,c~llision I~c~t\vt'cn all automobile ant1 a tr:1i11 i ~ t  a g r i ~ d ~ '  
c -~oss i~rg  is  causvcl solely by the  l~egligrnce of tlit. t1rivc.r of tlrc' 
automol~ile,  :ti1 occul~unt of tlic. ;~u ton~o l ) i l t~  i ~ ~ j u r e t l  iri the  c~ollisioi~ 
may not r tyc~~vt , r  (1:mageq a g a i ~ l s t  t11c 1xi11~1acI C I I I I I I I ; I I ~ ~ ,  110lt I . ,  

X. I?.. G3S. 

S. \\'l~ercb tl~r31.r is rvictencc~ t l ~ a t  the  (lc~fwt1:rnt r;lilro;~tl C~IIIJI;IIIJ. 'S 
tIir11ugl1 trail1 ; f [ ~ ~ ~ r ~ o ; r ~ ~ i ~ ~ c l  ;I :raclt\ crossing i ~ t  ;L city \vit11011t i.ivirig 
\ V : I Y I I ~ I I ~  by I I I I ~ Y ~ I I ~  i t s  \vhistlt7 or ri11gi11g i ts  III>II ;IS l ? q ~ ~ i r e d  I)? ; ~ I J  
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ordi~iance of the city, and that it was running at a rate of speed 
greatly ill cscess of tli21t ;~llo\red by thr  ordinance,, and tliat such 
negligence \v:w a yrosimate cause of a collision a t  the crossing, the 
i , r ide~~cc is suficient tu bo submitted to the jury i11 an  aetioii for 
(Ia~uilgt~s by ~ I I C  injured ill tllc. collisio~~, tlle violation of tlie ordi- 
lielice being ~~egl ige~ice  per sc, aud the question of negligence i~ncl 
1~rosini ;~tc  caasc being for the jury. b'cs~[d(,va c. 12. It., 67%. 

!!. \Vherc. ;I city ort1i11;wx l~ruvicl?s that iio rai1ro;td c!oulyany or engi- 
iirer in charge of a trait! l)assiiig through the city shall exceed tlie 
sl~t'ctl limit tliercii~ stil~ulated, ant1 i~n l~oses  a fine on any engineer 
\vlio violi~tes the ort1inaiic:c~. Hcld: although tlle fisccl penalty al)plies 
solt4y to the engineer, by a correct interpretation of the ordinance 
its violiltion is also ~iegligence on the p r t  of the railroad compnng 
for wliicli dum;tges Inily be r e c o ~ r r r d  ill :I c.iT,,il action if' the 
l~rosituatc~ cause of injury. Ibid. 

IIECBIVEIIS. 
h Saturc  autl (;round& for 1Ieceivcrsliil1. 

c n i g h t  l o  I.'ile Bowl lo lJrcwrrt  ~ l p ~ w i ~ t l ~ ? ~ c ~ ~ t  uf II'('cc.ir(~~. 
1.  TIN, al)lroiiit~~leut of a receiver is a harsh and estlaoriliiiary remedy 

in tquity intentled to 1,revent the possibility of loss of the rents 
(11. l~rof i ts  f ~ ~ i n i  the 1)rol)erty of the debtor, and i t  sliould not btx 
g r i l n t ~ l  urdini~rily \vliere, by follo\\'ing the st , l tutory yrovisiolis 
i~llowing i11(~ debtor 10 give boii(l, the riglits of the creditors can be 
full.\- l)rotcctrd, ant1 in this case the ul~l~oilitnltvit of a permanent 
rccc1ivc.r for the u\viiers or a five-liuiicl1,ed-acre farm in a high state 
of cultivatioil and tiit* re fusd  to :~llo\v thc owlicrs to give thc 
statctorg bontl and retain l~assession i s  held for error uncler the 
fncts and circumstaiices, ('. S., 800, S61, it apl~earing that  loss 
~vc~ultl not likely result to the creditors. I\700dal(' v. Bnrtk. 4%. 

d, Liubilities on Borids Filed to I'rcvent 12eceicewhiy 
1. Where 'an ordcr is given requiring a bond \\'it11 suieties for a specified 

crol) year as a condition for permitting the mortgagor to retain 
l~ossession, otherwise u receiver to be apymiiited, and the order 
stillulutes that  if the case is not tried within :1 year that another 
bond should be given to lwereiit the alq~ointment of a receiver, the 
order and the bt~nd given in  yursuance thereof will be construed 
cogetlicur to determine the liabilities of tlie obligors thereon, and 
\vliere the case is not tried within a year and 110 further bond is 
S ~ ~ C I I ,  but a receiver is al~l)ointed v h o  fails to t:llce possession of the 
l ) l . ~ l ~ e l . t ~ ,  the bond covers a period of one year only, and a judg~nent 
;gainst tlic suretics thereon for a three-year period to the extent 
of the lwnalty of the bond is error. C a r c n a f q h  v. Thonzpsoli, 460. 

2' Actions. 
n Right to Sue. Purtic s u ~ i d  Process 

1. Distinctious bet\vreli ;rctions at  l;t\v ZIMI suits ill equity are  not re- 
garclcd under c;ur ltractice, and a rcwiver uiay I)ri~ig action to 
realize- nl~on tilt. assc~ts en t rus t t~ l  to him in liis ow11 name without 
specii~l l :c t~missio~~ of court, ~ui t l r r  tlie l)rc~suinl?tion that he is in- 
vc!stc(l \vith tlie full I)o\ver to nl:tintilin the :~c'-ioii i l l  his own I I R U ~ .  

I-UII h-c'rnlm~ c. Latham,  308. 
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1. \Yllile t he  t r ia l  court  must  consider and rule U ~ J O I I  each e s e e l ~ t i o ~ ~  
to the  referce's rc~11tn.t ulwu a hca r i~ lg  Lwfure h im on tlie exceptio~ls, 
\vlierc, for  the lJurlrose of reuderiug j u d q n t ~ ~ ~ t ,  t he  tr ial  court  
restntes in his II\\-11 l u ~ ~ g u t ~ g e  the fiucli~lgs of fac t  tlee~necl by 11inl 
l ~ ' r t i n v ~ ~ t  to tlieb j ~ i d j i n ~ ( ~ l ~ t .  :11111 titfirms the  findings of t he  refercw, 
arid the  s t a t e m e ~ ~ t  of tlic facts 113 the court  :knd thv findings of 
fac t  bg the  refercy a r r  substantially the s:imcL, his order overruling 
all  c.scel~tio~ls to the f i u d i ~ ~ g s  of fact  \ v l~ i c l~  clo 11ot conform to  his 
s t ; i t c ~ n ~ c ~ ~ t  of the fac ts  is  not subj rc t  to the objection tha t  the  court 
fnilecl to llass 011 e:icl~ escel~t iou ,  i t  ;il~l)c%riuji t ha t  the court  had 
curcfully consitlerctl the referee's rcy~ort i n ~ d  the escel~t ions  t l lort3t(~ 
besfore r t ' ~ l d c ~ r i ~ ~ g  judgmc~nt. AbTiitt ,L'. G r ' c y o t ' ~ ,  577. 

IIEE'OIIJIBTIOK Oh' ISSTl IUMESTS (E'orcclosure ih not l ~ a r  to ;iction for 
r e f o r m a t i o ~ ~  of mortgage see Judgments 1, b 3 ) .  

1. 111 a11 actio11 up111 21 110te givcw by the  o\vuer of >I ~ i e \v s l~ape r  there. 
\vus i n  eritlonce a bill of sale made by h im to auotller who was  
n~a t l e  ;l parry t1c~tt~11d;int ill the l~ re sen t  action. A coutrovcrsy arose 
11t>t\vt~.11 t l~ t ,  tl('fc.ucl;~uts a s  tcr \vhetlltlr 1 ~ g  ini~dvertcuce or mutual 
~uist;ilie :III  ;~,xr.et 'me~~t was omittetl fro111 the \vriting iu  the  bill of 
sale t ha t  tl~ts l ~ u r c l ~ a s c ~ r  \\-onltl assume liab.ility upon the note in 
suit. 1:rforc t he  v(711dor n.ou1d bign tlicl bill of sale a n  esception 
f rom the  covellaut xncl \varrantg of title was  iuserted, excepting 
"a certain suit  lwntling in  the  Superior Court" of the  county ( the  
~rrcscnt  x c t i o ~ ~ )  : Hc'ltl, i t  was  er ror  for  the  t r ia l  court  to with- 
tlr:r\\- f rom the. jury the  r t~ lc~vant  issues a s  to these matters,  tllerc 
Iwit~g sufficieut 'vic1c~uc.e t l i r reo~l  ; and, H e l d  f u l ' t h o . :  the  \rorcling 
of thc, esccy~tion \vas tunbiguous ntlmitting lrnrol evidence ill c , s -  
1bIa11atiou. I ~ o ~ ~ ~ I I . Y ~ I I  c. B ~ I I ~ O I I ,  712  

RELEASE secS Tortb C 

REPLEVIK 

F Trial .  

1. TVhere tlie clvfiwlai~t ill claim i u ~ d  delivcry replevies the l~roper ty ,  
g i r i ~ l g  bond for  the  retentiou to col-er loss in tlie action, the form 
rlf t l ~ c  jutlgn~cmt against  him should be for  t he  ~mssession of the  
l~ l ' o l~c r tg  with dunages  for  i t s  detention and  costs, or for the  
value thcwwf if tlelivery cannot be liad a l ~ t l  damages for i t s  cleten- 
t i v q  aucf against  the  surety on the  bond for  the  full  amount  of 
t he  bond, to be discharged upon re turn  of the  property arid the  
l~aymvnt  of damages and  costs recovereel by the plaintiff, or,  if tlie 
re turn  of the prollerty cannot be had, up011 payment of the  value 
of the  l~ropcr ty  a t  t he  tinic of i t s  de te~i t ion  with iuterest  thcreo11 
as dan~ages ,  and costs, the rwovery against  the  surety in no event 
to  exceed the penalty of the  bond. (1. S., 610, 836. B o y d  v. 
l17alters, 378. 



1: I 'row~ntioil  i ~ n d  Pui~islinleiit ( N ~ i l u r e  to instruct 1111 Icsscr c legr t~ of 
the crinie scc Crimii~nl I,aw I 1 1). 

1 .  111 ;i lrosecutioi~ for rubmbcry i t  is comyetent for t l ~ c  ~ r o s ~ c u t i i ~ g  
\viti~t>ss to tesify that the iuoiiey stole11 f r o n ~  her liad been saved 
by her ovcSr a long lreriod of years and had been iiccumuluted by 
Iiartl \\.orli ancl thrift, the tt'stimony being com1)etent as  tending to 
L ~ S ~ I ~ ; I ~ I J  \rhy the 1)rosecutris had so large a suin on her 1)ersou 
i111cl iis aft'ectii~g her credibility as  a witness, and ;tn objection to 
the adn~issioi~ of such widei~ce on the ground that  i t  tended to 
unduly elllist tlie sy11il)atliy of tlic jury cannot be sustained, the 
State liciviug the 'riglit to introduce a11 competent and material 
evidtwce tending to conrict, and there being notliin;: to show that 
there was any ;~pyeal made to the jury bawd upor: sympathy for 
tlw 1)rosecutris. S .  c. Cox,  365. 

d s u ~ c i o r c y  of hk idc t icc  u ? ~ d  S o n s u i t  
1. Evidence in this case is held suthcient to show that  h t h  defei~clauts 

\\-ere guilty of robbery as  Charged iu the bill of inclict~ncnt, and the 
clefenclants' u~otiuus as  of lioiisuit were properly orvrruled. S. I:. 
C O X ,  357. 

2, Sepur'tbble C o t ~ t r , o r o ' ~ y  u11d E 'r 'uudulo~t  Jo ir~dcr  
1. V'licre a lwtition aud bond are filed by a ~ ~ o n r e s i d c l ~ t  defei~daul to 

remove a cause from the State to the Federal Court on the ground 
of alleged fraudulent joinder of the residel~t defend;lnt to defeat 
the jurisdiction of the Federill C'ourt, the allegatioiis of tlie conl- 
plaint of a breach of duty by each of the defen&nts to the plaintift' 
1)rosimately causing the illjury is sutheient to retail1 the cause in 
tllci State court. Tl'rigIif L'. Lumber Co., 184. 

2. \\'l~tve a i~onresident deft)ndal~t tiles lwtition ;tnd bond for the re- 
i n u ~ a l  of a caustL from the State to the E'ederill Court upoil 
tlirersity of citizeilsl~il) a i~ t l  l ~ n d i n g  of the same action ill the 
Federal Court, and the aniount is jurisdictional in the latter cocrt, 
for the purllose of the motioii the statement eontailled in the geti- 
tion is t;ilic~l~ as truc,, the l)laii~tift' 1i:iving the right to answer, join 
issue \\-it11 the lwtition or  move to remand from the District to the 
Stcrtc. Court. ;111tl tht. defenclant's gtltition to remove the CRUSe as  
l)i.:iycd, slioultl be allwvcd. Strtbbs c'. L u m b e r  CO., 236. 

SALES. 
H Remedies of Buyer. 

d Actiorts for, Breach  of Coritmct  or l\.arra?tty 
1. Wlwre the contract for the sale of machinery provides that ill case 

ally llart is de fec t i~e  the seller should replace i t  with other suitable 
ln r t s ,  and that the acceptance b~ the buyer of any part should 
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SALES H (1-Co)lti~~ltcd. 
be a waiver of damages due to delay a n d  tha t  the seller s l~ould  
be liable only fur  the  renta l  value of ot11c.r lmrts, and in the buyer's 
ac t io i~  tliereoii the  seller's evidence i s  to  tlir effect t ha t  the  buyer, 
:~ l thoug l~  :l\yare of t he  defects of the  mircl~inery and tlint i t  clitl 
not coine u y  to  sl~wificutioi~s,  failed to c1rm:lnd re l ) lace lne~~ts  ant1 
:~ccty)ted the  macliinery a ~ ~ i l  1):iitl the  ~)urcl~astk llrice, :md the  buy- 
er's c,\-itlencc discloses t ha t  tht. ageiits of t l ~ c  seller sent by i t  to 
;~cljust the  ~ u a t t e r ,  1)romised t l ~ t  " e ~ e r y t l l i ~ ~ g  I\-oultl Ire ;~ t l jus ted  
si~tisfactorily," Hf'ld: t l ~ t ~  r e ~ ~ r e s e i ~ t a t i o n s  of the agents of the  seller 
iiiclucing the payment of the  l~urcliase price amourits to  a waiver 
of t he  sti1)ulatious 21s to re l~laceuie i~t  of defective l ~ a r t s  aud a s  to 
tlie acceptance of t he  machinery. and  the  huger may rec:ort>r his 
c l u i ~ ~ a g t ~ s  unctcr the  rules for  rissrssmel~t of t lan~ages  ill sncl! s:~sr% 
a ~ ~ t l  \-ertlict i n  the  buyer's f i iror ill acc,ortlai~cc t l l t~ r t~ \v i t l~  \vill I I ~  
ul~l~elcl. l.'crrlj C'o. 1'. b'c~ir l )c i~zks-J lo~~.~f ,  (111 11 ('0.. 4%. 

SCHOOLS ASL, SCHOOL I)ISTI{IC'TS 
D Government a i ~ d  Officers. 

c T ~ t l c  t o  I'ropf~rt!/ 

1. \There untler the, l rov i s iu l~s  of S. C'. (~'odt' of l!Ei (Jlicliics), sec. 
54'30(1), several school distric.ts have bet311 includtyl in a n  e ~ ~ l a r g e t l  
tlistricT, ant1 certain property in the f u r n ~ c r  distr icts is riot neces- 
sary  to Iw uscstl for  school 1~ur1)oses iu the enlarged tlistrict be- 
mustb  of ne\v cwusolick~ted schools tliertliii, aiid the trustees of tlit, 
t~nl ;~rgr t l  district Ilnr-e not assumetl m y  (lt'bt on such ~ i r o p e r t y :  
Ht21d, u11t1t.r tlic express provisions of the  s ta tu te  the  title t o  such 
Ilrol~erty r e n ~ a i l ~ s  ill the county board of tvlucation, the  statuttt 
~)rovidin:: t l ~ a t  the  county board slloultl execute :I deed to the trus- 
tctis of the  district for  all scl~ool yropvrty in the district  "excel~t 
ljrollerty maintained by the  county for  other distr ict  purposes, thcs 
tlt,l~t fo r  ~vhicll  l)royerty has  not been assumed by the  new dis-  
trict." a n d  t h e  tp rov i s io~~s  of the  exceptiou, being clear ant1 
u i~:~ml~iguous ,  iuust be give11 ett'ect. Jfitchcll I.. Botrrd of Educcctiolr. 
55. 

e Compe)tsatiot~ of County Superiizfcwdent 

1. When tlie salary of a county superintendt~nt of public instructioir i s  
to  be determined under the provisions of our  s t a tu t e  t he  amount 
fixed a s  to 11ol)ulation under the  l)rovisions of section 10, chapter 
2.15, Public Laws of 1929, a r e  not a full restriction of the  amount 
of the  entire sa lary  the  superintendent shall  receive, but only a 
portion thereof when a larger sa lary  has  been allon-ed in accord- 
a w e  \vith section 15 thereof, t he  form& bring intended a s  a basis 
of the  county's participation in the  equalization fund. Ronrd of 
Educution v. CommCssioners of Stcaiiz, 81. 

H Liabilities of School Districts o r  Boards and  Actions Against. 

b Actions i n  Tor t  

1. A county h a r d  of educat io~i  is  a political subdivisioii or agency of 
the S t a t e  authorized by s t a tu t e  i n  specific instances to  provide 
transportation of teachers and  pupils from the  county school fund  
for  their  at tendance at  t he  public schools of t he  county, and  a n  
action for  damages for  negligent in jury  by those thus  transported 
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may not I)e maiiiti~iuecl agaiiist such board, there beiiig 110 lwr- 
ulissire s tn tu te  to tllnt eft'ect, aud  where so brought a demurrer  to 
t l ~ e  sufficiei1c.y of t he  conil)laiut to s t a t e  a cause of action will be  
snsti~illc~tl. ('. S., S410. X2$. 54S9. Ac'riiotr c. Bour'd of h'ducaiio~r. 
633. 

2. Yli(. tloctrint. of cstolll~cl (11 c1s l ~ o t  i11q)Iy \\.here $1 l lr irat ,? p ~ r s o i i  brings 
;111 u u i ~ u t l ~ o r i z t d  I I ~ ~ ~ I I I I  ayaiust  a county boartl of education 
i'oulltled ulrou the alleged nt.gligt'ut ttct of one undei, contract with 
tlie boar11 to t r ans l~o r t  teachers and 1rul)ils to and  f rom 1 )ub l i~  
scllools of tllt. cuunty :IS uutliorized by C. S., 3-18!). Ilritl. 

1. 111 order for convictioi~ of tlie offt~llse cd srtluctitrii of all im~occut  
mid r i r t ~ o u s  \ ro lu i~n under 1,roluise of ~ua r r i age ,  C. S., 4381). the 
promise of ~ u a r r i a g e  must  be absolute and unconr~itional, mltl a 
1)romise :kt the  t ime to  mar ry  the  wonlan in the  event "anythin:: 
should hal)l)en to her," is  il~sufficient for :1 convic-iou m~tltsr tllc. 
statute.  S .  1 ' .  Shutleu, 83. 

SHERIFFS .  
B Compelisation. 

b Fov Collection of l 'u rcs  orl Sularsu Busis 
1. Where  a sheriff is paid a fixed aiuoulit ;I j cu r  for the c . o l l ( ~ t l o ~ ~  

of tases ,  tile amount  uayable in equal 11iont11ly iua t i~ l lme l~ t r ,  anti 
lie receives t he  t a s  books in Octoller, t u ~ d  fails  to  succeed llimsc~lt 
and goes out  of office the follo\ring L)twml)t,r, the t ax  books beiiir: 
turned over t o  his successor under court  o rde r :  Ireld, he ib en- 
titled to receive lxigmeilt of tlir "ruontlily i i~stall iuents" of the  
sa lary  for so much of the fiscal year a s  inter\eilr.d be tueen i t \  
beginning oil 1 July  antl t h e  dat(. lie went out o f  office. S. C. 
('ode, 1927 (Micl~i t , ) ,  s t w .  'i6!E, 1334 (>:!I, 1234 ( 4 6 ) .  1:234(<50). 
J lu r t i n  v. Szcniti Coclirt!~. 6s. 

SIGNATURES. 
B Form and  Sntficienty of Sigi~atnrc>s.  

a Place of .lmthitcy Higuutztrc 
1. TVhcrt. n s tn tu te  requires tlmt ;I n r i t i l ~ y  l)e signed to bind a l ~ a r t y  

to i t s  te rms i t  is uot necessary tha t  the  signature apljear a t  any 
llarticular place on tht. writing, bc t  where the  s la tu te  requires 
t ha t  the  signature be subscribed i t  must  be signed below and af t txr  
th(. writing. Corporation Commiusion a. TVilliiwson, 344. 

STATE-Board of Assessments see Taxat ion  C e ;  Indust r ia l  (:ommissioil see 
Master and Servant F ;  officers see Public Officers; lial-lility for costs 
in disbarment proceedings see Costs R n. 
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STATES 

STATUTES. 
.\ Requisites aucl Validity. 

I: ('onstruction and Operation. 

1. Where all act  of the  (kweral  Assenil)ly is  susccl~t i l~ le  of t\vo iu tc~r j~rc-  
tations, o:ie constitutional and the  other not, t he  courts  ill ntlol)t 
t ha t  i n t r r l~ re t a t i on  nhicli would be coustitutional :mil rt,ject tht. 
other, the  resumption 11eing in favor of thc  validity of the, ; rc . t  
f;lctr~i '1.. C r f ~ ? f ~ f i t i . s ~ i o t ~ c ~ . ~  of L)u~.ham, 2::::; S. I . .  C Q Y C ) ~ .  621. 

C Repeal a n d  I i e ~ i v a l .  
b Rcpeal b y  Implication utfd C'o~ist~ uctio~l 

1. iVl~ere  a s~lec ia l  1:r\~ relating to :I llnrticular locality such a s  cities ur 
towns in a certain county is  l~assed a s  to intttrests, etc., ;~llu\vt~tl 
the  1)urcli:rser a t  a t a x  sale of Innds, and  a general law of Sta tc-  
\vide npl)licntion is  la ter  passed ulmn the same subject-matter, tlic. 
g w r r a l  law \vill not modify 01. repeal the  special onc. unless such 
moclificntiou or repeal i s  provided for  by express words o r  arises 
from necessary implication, but where the  two s ta tu tes  can bt, 
~ w o n c i l e d  by reasonable construction the rule of repeal 1)s implica- 
tion docs not apply. K i r l i m a ~ f  v. Stoker,  9. 

SUAIMONS see Process. 
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TAXATION. 
A Validity of 1,ctvy ttnd Consti tution;~l I l eqc i~~emrn ta  ;uitl : iestrict iol~s.  

a Xecessitu of dpprocnl  of Votera to Issuavcce of Cozc~tty Bonds 

1. T a s c s  l<~vietl for  :L special 1)url)ose by n county with special legisla- 
t i r e  n p p l w u l  and for  necessary county espenses a r c  valid witllout 
$1 vote of t he  l~eo l~ le ,  but whether purpose is special o r  general is  
:i qucstion for tlle courts. Q l e m ~  v. Commissioners of Durham,  233. 

2. Vor l rur lmes  otlier t han  necessary espenses, whether special or not. 
t a se s  may not be levied b,y a county either within or in escess of 
tllc~ limitation fist.d by our  C:onstitution, Article V, s 'x t ion  6, escept 
I,y a r o t e  of the  1)coplc uatler special legislative authority.  Artich. 
V I I ,  section 7. Ib id .  

b C'onstitutiouul Lim'tatiolts O I L  2'ct.x. lZnte 

1. Within the liinitiitiol~s of our  Constitution, Article T', section 6, pro- 
\-iding tliat t h e  total  S t a t e  aud  county t ax  011 property shall not 
c,sceetl fiftccan cents on the  one hundred-dollar valuation, the  county 
c.ommissioners of the  resl)clctire counties may levy F .  t a x  for  neces- 
snry  espenses without ;L ro t e  of the  people or special legislative 
i~uthor i ty .  C f l o ~ ~  c. Commisaio,~ers of Durham,  233. 

2 .  Tlic issuance of boil& by a county to refund a debt arising fro111 a 
cleficiency in tlie general fund for general county espenhes may not 
be declared to be  for  :t s p x i a l  purpose \r i thin the  meaning of tlic 
( 'onsti tutioi~,  but \\here the original debt was  incurrxl  for a spctcial 
purl)ostl for  u necessary exyenst' i t s  funding may be declared to bc 
for  a sllecinl. necwsary exltnlse btwxuse of i t s  ori;:inal cllarilctcr. 
Spcci:ll l)urlrost3s within t l~ t l  constitutittl~nl ~)l 'orisions tliscursrtl 11y 
STACY, C. J. 1l)id. 

:I. Our  s t a tu t e  l~e rmi t t i ng  a county to refund i ts  indebt~xlness incurred 
1)rior to 1 July,  1931, provides t h a t  "nc~thing herein contained shall  
hc construed :IS i~utl lorizing a n  unlimited t a x  for  irhe payment of 
bontls not issurd for  a special purpose," and the  s ta tu te  is  declara- 
tory of the  law :IS construed by our courts, and czonfines t he  re- 
funding of debts to  those not requiring a t a s  ra te  in excess of thc  
cw~istitutionnl liniitation for  general county expvnses or those 
crcated for  a sl~ecial ,  necessary purpose with t he  special approval 
of t he  General Assembly. Ibid. 

4. The  General Assembly i s  without power to  suspend t h e  constitutional 
provision limiting the  t a x  r a t e  for  general counl-y espenses by 
declaring tlie issuance of bontls to  refund debts incurred for 
genc~ral county esl)elises t o  be for a special purpose by reason of 
financial depression, and  to the  e s t en t  a s ta tu te  a t tempts  to violate 
t he  coristitutional provision i t  is  void. Ibid.  

6. Wliclre a s t a tu t e  authorizes the  issuance of bonds by a cour~ty  for 
funding intlebtetlness now outstanding o r  incurred before 1 July.  
1931, and declares t ha t  taxation for t h e  payment of such funding 
bonds shall constitute a special purpose, i t  will bt. interpreted i n  
the  light of t he  Constitution, and  i t  authorizes t he  funding of debts 
incurred for  purposes properly denominated special which a r e  also 
necessary expenses of t h e  county, but i t  does no!: authorize the  
funding of debts incurred to  meet a deficiency in the general county 
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T A S A T I O S  d b-Contluz~ed. 

C Levy and Assessmeut. 

d Appeals f rvm Asscssn~c'r~ta of T'uluut~o~r to Bourds or h ' q u u l ~ z u t r o ~ ~  uird 
Review 

1. The  board of comtii issio~~ers of ;I cou~i ty  \v11c11 sit t ing a s  tlle statutory 
board of equalization and review of t he  county must observe ( ~ r -  
tail1 statutory rules ill r r r iewing tlie valuations ~ ) l i ~ c ~ d  upoil l~rolr- 
r r t y  by the local assessors, and  i t  is  required tha t  they shall  raisc 
the  raluatioil  on sucli 1)roperty a s  ill their  ol~inion has  bee11 re- 
turiietl below i t s  t rue  value and  reduce the  valuation of such 
]~l'operty :IS in their  opillioii ha s  been roturned a l~ovc  i t s  trues 
value, aild a n  order by sucli board of equalization and r rv i t~w 
making a Ilorizontal reduction ill a11 the  valuatioils r e t u r ~ ~ e t l  by 
the loval assessors is  erroneous. Po~c.cjr Co. v.  Burke C o u ~ t ~ ,  31s. 

2. Where the  board of county cominissioners while si t t iug a s  the  s ta tn  
tory board of equalizatio~i and review of the  county makes an  ortlrr 
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for  tlie horizontal reduction i11 the  valuations plact d on property 
ill the  county by tllc 1oc:ll osstxssors, such order is  erroneous, but 
i t  is  not void, tlic I)mrtl  11nving juriscliction of t h e  subject-matter 
and  tlie pt1rtic.s interested therein, ant1 having the  power t o  acconl- 
1)lisli t11c result of t he  order upon i t s  fintling t h a t  i t  would place 
each t r :~c t  of land 011 the  t a s  1)oolis a t  i ts  t rue  value in money, but 
hut11 order is  subj (~ct  t o  revit.\\. hy tlie Sta te  I3oaul of Asscb*srnr.lit 
u ~ ~ o n  conlplaht  of any taspaqer  of tile connty. Ibid 

( I  Appeals to Ntafc Uoctrd of .Lssc.s.smc'r~t 

1. Ul)on alq)eal to  the Sta te  I3o:lrtl of Assc~ssrntwt fro111 tllc vi~luiltioil 
placed on tlir. ~ ~ l i l i ~ l t i f f ' s  p l . o l ) t~ ty  the  S t a t e  Boilrd lias t h e  authority 
to interfere wit11 mi or(1t.r of the  county hoard of equalizatioi~ an ( \  
review mal;ii~i: :L 1101~izont;ll rednction in t he  valuations placed ul~oll  
property by tlit, loci11 assessors. but wlicre t h r ~  S ta t e  Board reduces 
tlic virluatioi~ 1)lilcecl oil tho pli1iiitift"s 1)roperty and 'rroarously 
holds t ha t  i t  c:uinot intc~rferc~ with t he  order for sucli horizontal 
reduction, t he  holding of t he  S t a t e  Ho:u.d is  bindin:: nn the  plnintifl' 
ilud all  othcr tas1)ayers unti l  set  ilsicle by a court of c o m ~ e t e n t  
jurisdiction in a Iwaring ul~oll a v r i t  of ct ' rf io~~ori .  Potccr Co.  2 . .  

Burke  County, 318. 

I.: Collection of Taxes  and Remedies for  Wrongful ( ' o l l r c t i ~ ) ~ ~  or I.evy. 

1. An order of the board of equalizatioi~ and  review of a county fur it 

horizontal retluctinn ill the  valuations placed on l~ rope r ty  in thc  
county by the  local assessors, altliough erroneous, i. not void, nut1 
i t  may not be collaterally attacked in a n  action t o  recover a pa r t  
of t h e  ttises paid by the plaintiff under 1)rotest. 2'01~'cr ('o. 1 . .  

Burke  Cotc~rf,~~, 318. 

H T a x  Sa1t.s iincl Foreclosures. 

a T a x  Sules a n d  Certificates 

1. Holder of t a x  sa le  certificate is  not entitled to 1)roteeds of 1)olic.y 
of fire insurance covering premises. ,Street 2.. Oi l  CO., 410. 

d Illterest, Costs a w l  Attorney's Fees  

1. Uiider t h e  l~rovisions of a special ac t  relating t o  t he  method f'or 
collection of t a w s  by a city, remedy was  given in the  nature  of 
:in action for  debt to  foreclose t a s  liens on lands in any  court of 
competent jurisdiction, the  ac t  making 110 reference to payment of 
intcrest. costs, or at torney's fee, tlie only reference being t h e  pro- 
vision tha t  25 per cent should be paid by tlic owner if he  shoultl 
redeem the  land witliin a year,  and sucli proviiion being iiin1)- 
plicablc to  the  fac ts  in the  plesent ca se ;  the  general law regulatiilg 
the  sale of land for  taxes  l~rovicled tha t  the  purcl aser  of a t a x  
sale certificate sliould bc entitled to  certain interest ,  costs, commis- 
sions and attorney's fee  upon tlie foreclosure of the  t a x  sale certiti- 
cate, Held: t he  general and special ac ts  a r e  not in conflict a s  to 
tlie allowance of interest ,  costs, and  attorney's fee, r n d  the  ra te  of 
interest  should be determined by the  s t a tu t e  in force at  the  time 
of t he  sale. Kzrkman v. Stoker,  9. 
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'L'ORTS r 131c~tioi1 of reu~etlit~s stw Election of Remedies A c ;  particular torts 
setx Stl:lirc~ncc. Jlalicious Prosccut io~~,  ctc., liability of 11:lrticulnr persous 
sco ('trrl~orations G i. Municipal ('orporntions I<;. Master ant1 Servant r):  
limitillx 1ial)ilitr fo r .  1))- c.~~ntrac.t s r r  ('nr1.it.r~ T) t. 1 ) .  

C Releases f l l~iu Liability. 

1. l+:ridrncc> in this cxse is hcxltl suthciei~t to sustai i~ the allegntions of 
fr:lutl i l l  lwocurillg :I release in settlement of n claim against nil 
i11suix11c.c c~~nll~: lny : courts of equity Ivill not attempt to c1efi11ci 
tl~tt tucni~ing of thc term "fraud." I l tnctr l~c ' t r~  r .  1 r i . s .  Co.. E39. 

1. \Vl~ere, for tl~th llurl,osr of rstublishing title. the 1)laintiff oft'ers a 
tltwl in evidence. an  objection to its aclmiasion on the grouud that 
it (lid 11ot convey title is properly overruled where the probate is 
11ot tlefectivti, tilts relewncy 311d legal effect of the tlced I~eiug rc- 
servcd until a subsequent stage of the trial. Hodgin, 1.. Libcrt!). 
658. 

A Time of Trial, Sotict. autl Preliminary Proccvcli~~gs. 

1 .  In  this suulnlarS proeeetlir~g against the clerk of the Supe~ior  ('our1 
:md the suretj  oil his official bonds uuder C. S., 336, there was 110 

abuse of cliscretiou on the part of the trial court in ruling the de- 
feiidmits into trial immediately after issues joined under the facts 
arid circumstances then existing. S. v. Grcf~t, 211. 

C Conduct and Course of Trial. 
a drgumcnts of Counsel  

1. I t  is not permissible for counsel, in  his argument to the jury, t o  
read a dissenting opiuion by a Justice of the Supreme ('ourt ns 
the law of the casc over the defendant's objection, and where this 
has been done a new trial will be awarded on the defendant's es-  
ception thereto, and the fact that the trial court, upon objection, 
made a geueral observation to the effect that  the jury would take 
the la\\ from the court and not from counsel is insufficient, i t  being 
his duty, upon objection duly matle, either to direct counsel not to 
read the tlisseiiting opiniou or to ylamly and unequivocally instruct 
that the dissrr~ting ol)iriion had not legal Iwariiig upon the case. 
C. S., 203. Limitations on counsel in their argument to the jury 
discussed by BROGDES, J. Ci0nn 2). R. R., 157. 

c Consolidat ion o f  Ac t ions  
1. Where several actious against the same defendant have been rcferrecl 

to a referee ant1 heard hy him a t  the same time by consent of tllc 
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lmrties, nnd his tindings of fac t  and  conclusions of law irrcb sub- 
stalltially the  same in each action, upon the  heariug of esceptions 
to his r e l~o r t s  nn order of the  triiil judge consolidating the  :ictions 
oil his ( I \ \  11 n~o t ion  is  i ~ o t  c'i3ror. -1 bbitt 1:. G~'cyot')/, 577. 

I, 'I'illiing C'nse o r  Question frolu ,Jury. 

1. A in r r r  sciutilla of t~vitlence, rilising only ;t ausyic~on, colijecturih. 
guess, or sl)ecnlation a s  to tho issue to be yroven i3 insufticient to 
t;tl<(. t he  c a w  to tlit, jury. C'. S., 367. b'huford 2'. Brown, 17 : 
Utvrcyhtor~ c. O i l  Co., 2S2; Nkuford 1.. So'rcyys, 683. 

2. Clmn a motiou of  ions suit the evideuce favorable to t ' le  ~~ la in t i f l '  \ \ i l l  
be titkrii ;la if establisl~t'd t o  t h e  satisfaction of the jury, and  con- 
fiictin:: or contratlictoi'$ evidei~ce offered bj- the  plaintiB will not 
1)r cc~iisidrrril in l~aahing ul)on tlie auttic.it~nc.y of the  evidence. C. S., 
367. J l o o ~  c t'. It .  It., 26. 

3. Jutlgincnt a s  of nonsuit ill favor of lbartg u y o i ~  \\llom was  t h e  burdcs~l 
of proof 11cld error. Ntocliton c. L ~ L O I ~ ' ,  88. 

4. Clwn 11 motion aa  of nousuit  a l l  the  evidence, whether oBered by the 
plaintiff o r  elicited f r o m  the  defrndant ' s  witnesse:;, i s  to be con- 
bidered ill the  light n ~ o s t  favorable to the  plaintiB, and  lie ih 
c~ntitletl to every rensol~ii l~le in te l~dment  tllereon nml every reasom- 
able inference tlleret'rom. C. S., 567. C'cmpbell 7;. 12. R., 102; HunA 
I.. J1~cr .s  Co., 6%; Urondu.c~y I . .  1118. Co., 639; Bur~dc'rs I;. 12. J2.. 
672; Hol to i~  I;. O i l  Co., 744. 

3. \Ylwre :l city auil a cleveloymt.nt comlJi1ny a re  sued for  ti11 injury rt*- 
sult ing f rom a daugerous c~mdi t iou  of u sidewalk constructed by 
the ileve1ol)mcwt corul~auy untler a n  agreement wit11 the  city t ha t  
t he  drvelol~inent company s l~ould  assume all  resyoisibility for  in- 
juries resulting therefrom, the  1.efusa1 of the motion of the de- 
ve lo lmrnt  company fo r  nonsuit i s  uot er ror  when the  legal rela- 
t ionshi l~  hetween the  city and  the development coml~any had not 
been determined. U a r k h u m  v. Impt'oz*ement Co.,  117. 

6. E'ailure of the  defendant to renew his  motion a s  of nonsuit  a t  the  
close of all  t he  evidence introduced on the  t r ia l  of 3 civil action ia 
a waiver by him of his motion theretofore made a t  the close of the 
y la iu t i f t"~  evidence. C'. S., 567. Uebnam I; .  Kouac', 43'3. 

7. Ordinarily wl~el i  the 1)laintitY submits to a voluntal'y no l~su i t  in a 
civil nction he is unable to  prove his case, or refuses or neglecth 
to proceed to the t r ia l  of t he  cause a t  issue, or l a lv r s  the  mat ter  
undetermined. Cooper v. Crisco, 739. 

8. Apparent contradictions or inconsistencies i n  t he  evideilce of a ylain- 
tiff' testifying in h is  own behalf in a civil action will not entitlt, 
the defendant to a judgment a s  in case of nonsuit 31. to a directed 
verdict, when h e  has  also testified to ma t t e r s  tending to  sustain 
his action, such contradictions going only to  his 'credibility a s  a 
witness. ken fled)^ v. Tel. Co., 756. 
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1. Where tlie eviderice rc4ating to all issue is  cou t i i c t i~~y  the refusal of  
the  t r ia l  court  to direct a verdict t11t~1.c~o11 is ]lot cSrror. 11r.orc.1~ c. 
l ' ~ l ! / l lO ,  ;;!)s. 

1. Wl~clrc a city a11d ;I C I ~ ~ e l o p u l e ~ ~ t  c01111)auy a r e  suet1 for all in jury  
resulting from :I d a ~ ~ g e r o u s  conditio11 of a side\valk in tlic city, and 
ill i t s  ans\\.er the  city nllegrs t h a t  it grailtcd a l ~ e r m i t  to  the de- 
rc~lo1)mcnt coml~ilny to construct a bascu~erit  under tlic side\valli 
uutlc~r all :~greenierit t ha t  t he  development comlurny should relieve 
the  city of al l  liability t ha t  might result f rom such cvns t ruc t io~~ ,  
; ~ u d  this is not tlcuietl by the  c1cvelo~)meut c o ~ u y ~ n ~ ~ y ,  tl1c qucs t io l~  
:IS to the  liability of the deve1ol)ment c o ~ r t ~ ) a l ~ y  to t he  city under 
t he  contract of i ~ ~ t l c ~ n n i t y  involves :I matter  of law ariui~~:: u11o11 
unt l i s l~ut t~d facts,  and  i ts  sublr~ission to  tllc jury is  uot ~ ~ u c e s s ~ r r y .  
V a ~ ' l i h ( / ~ ~  e. Ir~tpr 'oceme?zt Co., 117. 

2. The competewcy. ndmissibility and  sufficiency of the evidrricc is for 
the  court  to tlett,rmiac, the  \vrirht .  rffrct ant1 cwtlihility is for  tillL 
jury. Shuford  1.. Soxyy.u. 685. 
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2.  A 1)lc.a in bar to the  right of ylai~itift '  to  rwover  ill h is  action n ~ w t  
Iw sul)portecl IIJ- evidelice sufficient i n  1a\v fo r  a11 ;~ftirmative. f i~idiug 
by the  jury or t he  questiou will ]lot b'e submittctl for i t s  t l t~trrnii~i;r-  
tion. JlcKc,t .I t ,~ 1 ' .  l r~sut 'cc~~ce Co., 302. 

G Verdict. 

1. After verdict jurors will ]lot be I i e a ~ d  to i u i l~eac l~  i t  1 ) ~  tl~tbir i~it l i-  
viclual testiulolly, though t h e  lwwer of tlie t r ia l  (.curt to [lerfect 
a verdict or to  correct mi i~i:lelverte~ice or mi s t t~ke  does not fall  
within the  rule, :lnd held: o ~ i  this nl)llr;ll all rxcr])tiolr and ilssigw 
melit of e r ror  for  t ha t  the  tr ial  court  rt.fust~1 to hear  tcstimolly 
of j w o r s  tha t  t h e  vertlict \ v ;~s  ;I cluotit811t vc11.tlic.t is ~ i o t  sustiii~lc~tl. 
Campbell  u. 8. N. ,  102 
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\yere inconsisttmt, nor i s  the  er ror  cured by the  i i~ t ima t ion  of a 
hingle juror t ha t  they h;id ~ i o t  u i~ders tood t h e  charge, and  where, 
11l)on r t~ t l (~l i l ) t~rnt ior~ ,  t he  jury h i ~ s  nns\vc~red the  second issue in t he  
c : t i e ,  I I t i  i l l  I a i i r d t l  -4llcn 1;. Yarborouyh, 568. 

.7. \.ertlict in thi.: c ; ~ s c  11tM conflicting u11d ambiguous entitling all- 
11elli111t f rom jutlgmtwl c ~ ~ t e r c t l  t l i t ~ r r o ~ ~  t c ~  a ntA\v tr ial .  I I Z  r e  W i l l  
of IJcr~dcrso?r, 7.39. 

1. Thv power of t he  tr ial  court to accept o r  reject ii verdict is re- 
stricted to t he  esercise of it limited legal d iscre t io i  and he  may 
i n b t ~ w t  the  jury to recol~sitler their  verdict only when i t  is  im- 
~ ~ t ' r f r v t ,  inforinal, inst~nsible, relmgnant. or not reslwnqire to  the  
iuu11cw I l l ~ n  I . .  Ynrhororcglr, 568. 

'1'1iOYP:I{ A S I )  ('C)SVIq:HSIOiV see hloricy Iicct,irtvl, p u i ~ i t i w  tlamagw for  1.011- 

version of scv l ) ; ~ r n ; ~ ~ t v  1,: ;I 3 .  

2. \\'lle~x>. I I ~ I O I I  sntticitwt t~\-i t lr l~cc~. ;I  1.c5ft'ree finds t l ~ i ~ t  tht. general 
m;lll;lgtsr of ;I vor l~or :~t ior~  u x s  nnthorizetl by ct'rtail~ other o f i w r s  
:ri~tl ~ toc~khol t l t~rs  to negotiate for  tht. sale of tht'ir controlling share* 
to i ~ i ~ o t h r r  c.orl)or;itiol~, t l ~ t  tlw ~ ' o n t ~ ~ . i ~ l  managt'r W ~ I S  a close busi- 
I I ~ W  ;lilt1 l) twol~irl  f r i rnd  of tht, sc~lling shilreholders aud thnt  t11c.j. 
11ad ;t right to, ; I I I ~  (Ii11 r(>ly o11 111s I )u s i i~~ws  judgment and in t f~gr i ty .  
; ~ n t l  tha t  11e rel)rtwl~tecI to tht) st~llillg sharc~holtlers thnt  thv 11111- 
v l ~ n s i ~ i g  ( ~ o r l ~ o r i ~ t i o n  \\.ou111 1 ~ 1 y  0111). $100.00 :t share  whereas ill 
f i ~ c t ,  n11t1t.r ;I socret :igrcwm~,nt I)et\vcw~ the  geueral miiuager ant1 
the  l ~ u ~ ~ c l ~ ; ~ s i n g  ( a o r l ~ o r ; ~ t i o ~ ~ ,  tho l~u re : l~ : l s i~~g  eorpor;~tion paid h i u ~  
 bout $15S.(K) ;I sl~t~rt., and  t11;lt 11e retained the  ditl'erence for his 
l ~ t ~ s o n a l  use, with the  lmowleclgc i u ~ d  c.onnivance of the  purchasing 
cwl~ora t ion ,  II(.ld: the  selling s l~areholders  a r e  rntil.led to  recover 
of the  gcue r ;~ l  manager negotiating the  sale and the  g u r c h a s i ~ ~ g  
c ~ r l ~ o r n t i o ~ ~ .  joi~lt ly and  severally, the difference wrongfully re- 
tniued by tlio general m:lnnge13, there bcing a fiduciary rclationsli i]~ 
I ) c~ t \vec~~  the g w e r a l  manager and the  selling shareholders and thcs 
~)urvliasing corl)orntion knowing the  fac ts  constituting such rela- 
tionshil), i ~ n d  tht, judgmcnt of the  lower court  confil,ming the  find- 
ings of facat ;~n t l  conc.lusions of 1a\v to  this effect \\ill lw nffirruml 
011 al) l~enl.  .I  1)l)itt 7.. GrCy/or,f/, 577. 
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I .  \\'here t11v clerk of thc. Suler ior  ( 'ourt of out. cou~ l ty  issues a n  execu- 
tion to the  sl~eriff  of :1110ther cou~l ty  \v110 seizes the  plaintiff's proll- 
clrty ill the 1attr.r county. :tnd tht, plaintiff' brings action against  
t he  c.lerk ant1 the  sheriff in tl!ti c ~ ~ u i ~ t y  nllereiii t h e  goods wertx 
st4zc.d, :tllt.ging tha t  the  srizure w;ts wrongful : Held ,  the causes 
relate to scl~staii t inlly ou r  t rw~~suct ion  ant1 a r e  not sepi1ral)le ill 
the sense of Iwing nmutually intlrl)ei~clent. ztntl tlw motion of the  
c,lorli for  removal a s  t o  h im to the county of his olfice should haves 
bee11 tltwied in  ortlcr to avoid thr. l)ossibility of conflictini: verdicats 
ant1 jutlg~nents :rntl to tlispose of thts controrcrsy in one action, t 1 1 ~  
spiri t  of the statute. C. S., 464, relating to venue of actions against 
]~nl,lic olficers. Iwiug eff'cctetl ill snch instances tr ial  of t h e  w l~o lc  
controvcnrsy ill tht> c.ounty \\.l~r,~x, tilts goods \vcLrcs s e iml .  K ~ 7 l i ~  I . .  

l\-Plcll, 39. 

1. T T l ~ t ~ r ( ~  ul,on the tr ial  of a cavtut  to a \\.ill t \vo issucs, o i ~ c  of m c ~ ~ ~ t ; l l  
calmcity : ~ n d  tht, other of undue influence., a r e  rnistltl for the  (Itx- 
termination of the  jury wit11 conflictirlg rvidence a s  to ench, and 
the  judge lias fully chargcd the  jury u p o l ~  the  evitlence and t l i t w  
i s  but one issue submitted to the  jury, a vertlict for  the prolmuntlers 
will be construed a s  a n  answer I ~ t h  :IS to nlental capacity and un- 
tlue influence, ant1 no  r(1versil)ltl e~ . ro r  will 1w f'o1111d on nlrpcv~l. 111 
IY 11'111 of B n d g c t t ,  56.7. 



1. W11or<. O I I  tllct triill c~f :t cavrilt of i I  will tl~ts first iszue submittecl to 
tht. jury is w l ~ t ~ t l ~ e r  the paper-writing and every par t  thereof was 
the last will ant1 tt~st:~m(vlt of the ( I c ' c ~ I I s ~ ~ ,  and the third issues 
cul)mittetl \\.>Is wlletllrr the testator had sufficient mental capacity 
to esecutc. thc instrument, and tllr jury answers the first issue 
"Yes" ant1 the third issue "Xo," tllr wrtlict is csnflicting in its 
result, i111t1 is SO unccrtah and aml)iguous that  on al)l)eal from 
judgment entered thereon n new trial will 1w grantod. I I I  re 11-ill 
o f  He?zdcrson, 759. 

1. Tllr i ~ ~ t e n t  of the testator in the clis1)osition of his 1)rol)erty is to IN, 
construtd by the courts from the entire instrumrnt with regard to 
its r r l t~ ran t  1);lrts. R e ~ j i i ~ l ( 1 s  v. T ~ m t  Co.. 265. 

1. A tlt~visc~ of land to c t . r t i ~ i ~ ~  ~ l i ln~ed  l>t'lleficii~rirs in tee but tilt. 1:11111 
not to Iw soltl under fifty years from the testator's death gives tht, 
tlevisees the inmediate right of alienation, the absolute restraint on 
;~lirnntion b r h g  annesrtl to a fee is void. I ~ i l l i f l n s  1.. h'vol!~. 852. 



and did not pass with the land, and the wife had the right ul~tlel' 
the terms of the vi l l  to the lxoceeds of the timber as  her o\\u 
money which she could dispose of by her \\ill, there being no trust 
in fa lo r  of the remaindermen coupled with the wife's lmner ot' 

disl~osition. FZe tcko  c. Bray ,  iG3. 

i . Ict io~ts  to Construe W i l l s  
1. The Court ~vi l l  not c o ~ ~ s t r u c  the lrrovisions of a \\.ill ill ail actiun 

brought by an  executor unless for the yuryose of aiding him in the 
;~dministr:~tion uf the estate, and where suit is brought by au execu- 
tor to settle a disl~utt? amoilg the devisees as to the quality of the 
estate devised, and the lalids 11ave alreatly been sold and the lrro- 
ceetls :Ire in the hantls of the executor for tliatril~ution, the a c t i o ~ ~  
and the al~peal  from the judg~nent of thr  lower c.onrt nil1 
tlismissed. I J i ~ l l c y  7:. Pinlc'~,  1. 

2.  A will signed 11)- the testator ant1 wit~!cssc%l as  recluired 11)- statute 
;md cle:~rlx un ;~n~biguous l~  exl)ressed as  to the testator's intent iu 
the tlisl)ositio~i of his estate, and sufficicl~t in law as  his last \\.ill 
and testamc.nt, will Ire givc111 effect a s  written, and parol eviclei~cc 
to show 21 different i ~ ~ t r n t  a s  to the meaning of its terms u11ol1 
\vhicl~ the design;~tetl beneficiary is to receive his l)ortion, is ill- 
corn1)etent wl~eii the issue of fratit1 or u ~ ~ d u c  influwcc  dot^ not nrisc.. 
12ey)1oldu .c. l ' r u s t  Co., 267. 

\VlTS~~SSCS-In~l~t~it~lli l i : :  w e  Criiuini~l Ira\\  G r :  right of accustd ~ i u t  to be 
(.ompelled to testify agnii~st self see C'riruil~nl 1 . a ~  B'; testimony of \\if(, 
against hnsl):~nd see ( ' r in~innl IA\\ (: (1 ; lwiviltyed communic:~tion\ we 
Evidence 1) 11, 1) e. 

\YRONGFUI. 1)b:ATH see Death B. 




